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ASSAULT. 

On  dismissal  of  an  information  for,  justices  may 
require  the  defendant  to  enter  into  recognisances 
to  keep  the  peace   109 

Indecent — Contradiction  of  prosecutrix  denying  in- 
tercourse with  another  man . .  3G0 

Indecent — Consent 405 

ATTORNEY  AND  SOLICITOR. 

In  the  absence  of  authority  defendant's  attorney 
cannot  plead  guilty  for  him  1 

BAKER. 
(See  Bread.) 

BANKRUPTCT. 
Misdemeanor  under  the  Act — Evidence  of 447 

BASTARDY. 

Jurisdiction  to  hear  summons  on  defendant  appear- 
ing and  waiving  objection 154 

Corroborative  evidence — ^Appeal — Decision  of  quar- 
ter sessions  final — ^Res  adjudicata   367 

Application  for  order  by  the  mother — Her  death 
before  the  hearing — ^Evidence — Cross-examination 
—7  A  8  Vict.  c.  101  545 

Adjudication — Order  first  served  incorrectly  drawn 
up — Power  of  same  justices  subsequently  to  draw 
up  a  correct  order  and  proceed  thereon  625 

Order — Payment  from  previous  summons — Amend- 
ment—12  A  13  Vict.  c.  45,  s.  7    635 

BEERHOUSE. 

Application  for  certificate — Forfeiture  of  licence — 
Subsequent  application  for  a  new  certificate  may 
be  refused  by  the  justices 76 

New  tenant — (Ilhange  of    occui>ancy — Renewal   of 

licence 207 

(See  Innheefper.) 

BENEFIT  BUILDING  SOCTTETY. 
(See  Building  Society.) 

BETTING. 
(See  Qa/ming.) 

BIGAMY. 

Marriage  before  registrar — ^Misnomer 446 

24  A,   25  Vict.  c.  100,  s.  57— Validity  of  second 

marriage 485 

(See  Criminal  Lav).*^ 
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MAGISTRATES'  CASES. 


SUBJECTS  OF  CASES. 


BOABD  OF  OUABDIANS. 
(See  Poor  Law.) 

BREAD. 

Using  an  adnlterating  ingredient  in  aT^senoe  of 
guilty  knowledge    •. paffe  285 

BBIBEBT. 
(See  Education  Acts.) 

BRIDGE. 

Liability  of  railway  to  maintain  road  over  and  ap- 
proaches to 108 

(See  Highway.) 

BRIGHTON. 
(See  Income  Taa.) 

BUILDING  ACTS. 

Metropolitan  Local  Management  Act  1862,  s.  75 — 
General  line  of  building — Line  fixed  by  architect      7 

BUILDING  SOCIETY. 

Winding-np  on  petition  df  an  inyesting  member — 
Creditor — Notice  of  withdrawal    113 

Power  to  borrow — Certificate  of  barrister — ^Lien  on 
deeds  of  depositors— 6  &  7  Will.  4,  o.  32    217 

Advanced  members — Borrowing  power — Illegality 
in  exercise  of  258 

Mortgage  by  an  executor  to — Exercise  of  power  of 
Bale  329 

Breach  of  trust  by  directors — Unauthorised  invest- 
ment— Suit  to  recover  moneys  improperly  paid. . .  408 

BURIALS. 

Right  of  sexton  of  the  parish  to  dig  graves  and  toll 
the  bell  in  a  cemetery  formed  under  the  Burial 
Acts— Right  of  Burial  Board  to  interfere— Right 
of  sexton  to  appoint  a  deputy  117 

New  parish — ^Incumbent's  right  to  burial  fees  268 

(See  Burial  Law — EccUsiastieal  Law.) 

CAB  LAW. 

Standing  at  a  railway  station  to  take  up  any  cus- 
tomer who  might  offer  is  a  "plying  for  hire" 

within  32  A  33  Vict.  c.  115,  ss.  4,  7    72 

(See  Hackney  Carriage.) 

CATTLE. 
Distress  damage  feasant — ^Neglect  to  repair  fences . . .  640 

CANAL. 

Rateability  of,  under  sect.  3  of  the  Lighting  and 
WatchingAct  (3&4Will.4,  C.90) 185 

CARRIAGE,  PUBLIC. 
(See  Hackney  Carriage.) 

CERTIFICATE. 
(See  Innkeeper.) 

CERTIORARI. 

To  bring  up  order  of  sessions  for  making  a  new 
hisrhwaj   341 


CHARITY. 

Repairs  of  a  church — Subdivision  of  parish — Right 
of  new  church  to  an  apportioiunent p(i<je    37 

Bequest  to — ^Inaccurate  description — Claim  by  two 
societies— Apportionment 183 

Charitable  devise  whether  on  trust  or  condition — 
Application  of  surplus  income — Resulting  trust — 
Doctrine  of  cy-pr^e — Where  reparation  to  be 
executed   '. 209 

Bequest  for  building  a  church  invalid — Mortmain. . .   247 

Legacies  to — Cy  pres — Fund  standing  in  bank  to 
trust  account--Tru8ts  unascortainablo   364 

Insufficient  description — Admissibility  of  e^ndence 
to  explain 382 

Scheme  cy  pris — Application  to  restore  money  to  its 
original  purpose 432 

Bequest — Directions  for  repair  of  gravestones  435 

Legacies  to — Uncertainty — Life  estate  by  impli- 
cation      494 

(Hft  to — Insufficient  description — Latent  ambiguity  513 

L^^acy  to  be  applied  to  such  charitable  purposes  as 
the  legatee  should  think  fit — Death  of  legatee  in 
testator's  lifetime— Lapse 604 

Bequest  for  building  almshouses  when  site  should 

be  given — Perpetuity 604 

(See  Ecclesiastical  Law — Mortmain.) 

CHURCH,  LAW  OF. 
(See  Ecclesiastical  Law.) 

CLERGY,  LAW  OF. 
(See  Ecclesiastical  Law.) 

CLERK  TO  GUARDIANS. 
(See  Poor  Law.) 

COMPENSATION. 
(See  Lands  Clatises  Act — Poor  Law.) 

CONFESSIONS. 
(See  CriminaX  Law — Evidence.) 

CONSPIRACY. 

Evidence  of 234,  297 

(See  Criminal  Law.) 

CONTAGIOUS  DISEASES  (ANIMALS) 
82  &  33  Vict.  c.  70 — Summary  jurisdiction  under . . .  494 

(X)NVicrnoN. 

Power  of  quarter  sessions  to  quash  without  hearing 
evidence — Jurisdiction  of  Queen's  Bench  to  review  465 

COPYHOLD. 

Reservation  under  Inclosure  Acts  to  the  lord  of  the 
manor  of  the  right  of  sporting 113 

CORPORATION. 

Mortgage  of  rates — Local  Act — Provision  for  repay- 
ment by  ballot — ^Right  of  mortgagee  to  repay- 
ment of  principal — Account — Receiver   603 

(X)RPORATION  (MUNICIPAL). 
(See  Municipal  Corporation.) 

CORRUPT  PRACmCES. 
(See  Education  Acts.) 


MAGISTRATES'  CASES. 


IX 


SXTBJSCTS  OF  CASES. 


(X)STS. 

Of  appeal  from  order  of  quarter  Bessions — On  whom 
Older  for  to  be  made  page    55 

In  prohibition  when  mle  made  abaolute 60 

Of  prosecntions — Statutory  obligations  of  the 
Lords  of  the  Treasury 372 

Of  a  prosecution  to  vindicate  character  of  police,  if 
payable  out  of  the  borough  fund 877 

(See  Fr<ictiice,) 


COUNTY  COUET. 
lAToeny  of  process  of    


358 


CRIMINAL  INFOBBiATION. 
For  libel — ^Evidence  of  publication 


44 


CRIMINAL  LAW. 

Perjury  —  Indictment  —  Jurisdiction  —  Quarter 

sessions    14 

Indecency — A  urinal  is  a  public  place  within  the 

statute 16 

Larceny — ^By  a  foreman  misrepresenting  payments 

to  workmen 18 

Negligence — ^In  providing  a  child  with  proper  food 

— Indictment — ^Evidence   20 

False   pretences — What  amount  to — False  state- 
ment of  fact 21 

Perjury — ^Allegations  in  the  indictment — Sufficiency 

of — Evidence  33 

Malicious  injury — Indictment — Statement    of    the 

amount  of  diwiagedone 85 

Lsroeny — AniTniLlM  fer<B  natures — ^Babbits    caught 

and  deposited  in  a  ditch  for  the  purpose  of  being 

sent    for    afterwards  are  not    the  subjects  of 

larceny     86 

Arson — Setting  fire  to  goods  in  a  house  and  house 

catching   fire  therefrom — ^Absence  of  malicious 

intentr-24  &  25  Vict.  c.  97,  s.  7  HI 

Larceny — ^Anything  done  in  pursuance  of  the  Act 

of  1861 — False  imprisonment  151 

Embezzlement — What  is  a  receipt  of  money  P    153 

Perjury — ^Affiliation  summons — Jurisdiction  to  hear 

— ^Bastardy  Acta 154 

Abandonment  and  exposure  of  a  child  by  its  parent 

—Duty  of  father— 24  &  25  Vict.  c.  100,  s.  27    ...  157 
False   pretences — ^Bemoteness  of   the    pretence — 

Evidence 162 

Embezzlement — Indictment — Charging  a  gross  sum 

as  deficient  instead  of  the  particular  items — 

Evidence— 24  &  25  Vict.  o.  96,  s.  71   164 

Assembling  of  thieves — ^What  is  permitting  thieves 

or  reputed  thieves  to  assemble 171 

Conspiracy — ^Evidence  of  234 

Forgery — ^I.  O.  U.  is  a  security  for  payment  of  money  271 

Larceny  by  finding — Lost  buik  note  272 

Arson— Setting  fire  to  an  unfinished  house — ^24  & 

25  Vict.  c.  97,  s.  6 296 

Conspiracy — False  pretences — Evidence 297 

Indecent  assault — ii  prosecutrix  denies  having  had 

connection  with  a  man  at  some  other  time  a 

witness  cannot  be  called  to  contradict  her 300 

Luroeny — Stealing   goods    of    a    co-partnership — 

Indictment  357 

Luoeny — Evidence  of  property    357 

Larceny — Of  a  writ — County  Courts  process — 24  A, 

25  Vict.  c.  97,  s.  4 358 

Arson — Ownersliip  of  the  house  set  fire  to — Intent 

to  defraud  insurance  office — ^Evidence — ^24  &  25 

Viet.c.97,  s.  3   359 

Evidence — Joint  charge — ^Incompetency  of  a  fellow 

prisoner  to  give  evidence  for  1dm 860 

Unlawful  wounding — ^Aot  must  be  done  maliciously 

— EvidAioe  (tf  malioe 362 


Settlement  by  a  criminal  lunatic  to  avoid  forfeiture 

inoperative  page  366 

Costs  of  prosecution — Statutory  obligation  of  the 

Lords  of  the  Treasury    372 

Evidence — Confession — ^Inducement    404 

Indecent  assault — Consent   405 

Bigamy — Marriage  before  registrar — Misnomer    . . .  446 
Sentence — ^Penal    servitude — Prior  conviction  not 

charged  in  the  indictment 447 

Bankruptcy — liisdemeanour  under — Evidence  of. . .  447 
Bigamy — ^Validity  of  second  marriage — 24  &   25 

Vict.  c.  100,  s.  57   485 

Evidence — Husband  and  wife — ^A  wife  of  a  joint 

prisoner  with  her  husband  not  admissible  for  him  489 
Pleading — ^Indictment — Debtors*     Act — ^Arrest    of 

judgement     525 

Practice  —  Misdemeanour — View    by    jury — ^Wit- 
nesses accompanying   jury — Questions  asked — 

Mistrial    527 

Criminal  lunatic — Maintenance  by  guardians — 
Order  of  justices 612 

CBDIE,  PREVENTION  OF. 
(See  Preventitm  of  Crime  Act.) 

DAMAGES,  MEASURE  OF. 

Accident  through  a  servant  washing  his  master's 
van  in  the  street  in  frosty  weather 402 

DANCING. 
(See  Music  and  Damping.) 

DEANERY. 
(See  EcclesiasHcdl  La/w,) 

DEBTORS*  ACT. 
Indictment  under — Pleading — Arrest  of  judgment  525 

DISTRESS. 
Of  cattle  damage  feoMmt — ^Neglect  to  repair  fences  640 

DRAINAGE. 

Land  Drainage  Act  1861 — ^Abortive  scheme — 
£xi>en8e  of  plan,  who  liable  for — Rate  on 
occupiers 230 

DWELLINGS. 
(See  AriwMis  cmd  Lahowrers*  JhoeUings  Act) 

EASEMENT. 

Excessive  user  by  proprietor  of  the  dominant 
tenement — Prevention — ^Least  injurious  mode  to 

be  used 399 

(See  Water—Air— Light.) 

ECJCLESIASTICAL  LAW. 

Motion  to  enforce  obedience  to  monition  of  the 
Privy  Council — ^EHevation  of  the  cup  and  patoD — 
Prostration  —  Literal  compliance  —  Intention  — 
Previous  disobedience — Sentence 23 

Rectory  annexed  to  a  deanery — Severance — 3  &  4 
Vict.  c.  113,  s.  50—13  &  14  Vict.  c.  94,  s.  19 26 

CJharity  for  repairs  of  a  church — Subdivision  of  the 
parish — ^Right  of  new  church  to  an  apportionment 
—8  4  9  Vict.  c.  70,  s.  22  37 

Moneys  borrowed  for  enlarg^ing  a  parish  church — 
Rates  under  5  Geo.  4,  c.  36,  for  payment  thereof 
— ^Liability  of  owner  of  tithe  rentcluurge  to  assess- 
ment      » ^ 
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MAGISTRATES'  CASES. 


SUBJECTS  OF  CASES. 


Burial  Aot8 — ^Bight  of  sexton  of  a  pariah  to  dig  graves 
and  toll  the  bell  of  a  cemetery  formed  under  the 
Burial  Aots — Bight  of  Burial  Board  to  interfere — 
Bight  of  sexton  to  appoint  a  deputy   page  117 

Suspension  —  Sequestration  —  Bight  to  surplus 
moneys  after  payment  of  curate  184 

Heresy — ^Atonement — ^Incarnation —  Justification — 
Divinity  of  Christ — ^Bevelation — ^Authority  of 
the  Bible — Canons  of  construction — Opinions  of 
divines 225 

Bight  of  incumbent  to  burial  fees — ^New  parish — 
Contribution  of  inhabitants  to  burial  ground 268 

Mortgage  of  advowson — Sequestration — Foreclosure 
—Sale  524 

Heresy — Communion — Beal  presence — Sacrifice — 
Adoration  of  Christ  present  in  the  elements — 
Betraotation  before  suit — Practice — ^Appeal  to 
Privy  Council 529 

Celebration  of  divine  service — Collection  of  alms — 
Interference  by  churchwardens — ^Bubrio — 23  & 
24  Vict.  c.  82,  s.  2 541 

County — Franchise — Occupation — ^Bateable  value, 
how  evidence  of  may  be  taken — ^Bepresentation 
of  the  People  Act,  sect.  6,  sub-sect.  2 636 

County — ^Franchise — Freehold  land  and  pew  rents 
— ^Land  held  with  parsonage  house — 2  WilL  4,  c. 
45,  s.  24  637 

County — ^Franchise— Occupation — ^Whether  rated 
or  not — ^Whether  sufficiently  described — 6  Yiot. 
c.  18,  s.  75  638 

Grant  of  waste  land  by  Ecclesiastical  Commiasioneni 
— Common  rights — Village  green 656 

County — Franchise — ^Equitable  freehold— Younger 
brotiier  of  an  hospital — ^His  estate  in  the  lands 
bebnging  to  the  hospital  660 

(See  Chwreh,  Lomj  of— Tithes,) 

EDUCATION  ACTS. 

School    board    election — Corrupt     praotioes    at — 

Treating— 33  A  34  Vict.  o.  75  145 

Endowed  Schools  Act — Jurisdiction — ^Disoovery   ...  450 

EDUCATION,  PUBLIC. 

Office  of  clerk  to  a  School  Board  is  held  during  the 
pleasure  of  the  Board    264 

(See  Endowed  SehooU.) 
ELECTION  LAW. 

I.  BsaiSTBATION. 

m.  Election  Cokmission. 

I.  Registration. 

County — ^Franchise — ^Freehold  houses  bought  from 
a  building  society  (five  a  vote  78 

Borough — ^Franchise — "  Ptot  of  a  house  "  occupied 
as  a  separate  dwelling  and  separately  rated  to 
the  relief  of  the  poor— 30  &  31  Vict.  o.  102,  ss.  3 
and  16 123 

Borough  —  Practice  —  Description  of  nature  of 
qualification — Joint  tenants — Dwelling  houses  ...  314 

Practice — ^Notice  of  objection — ^Mistake  in  "plaoe 
of  abode"  of  objector — Change  of  residence — 
Beform  Act  1832,  s.  7    816 

County — Practice — ^Description  of  qualification — 
Erroneous  number  to  house — Power  to  amend — 
Insufficient  qualification    318 

County — Begistratibn — Notice  of  objection — 
Description  of  objector — Parish  divided  into 
polling  districts 344 

County  franchise — ^Freehold — Shares  in  a  bridge-— 
Commissioners  appointed  for  a  public  purpose — 
Limited  authority  to  convey — ^Thames  Navigation 
Act  847 


Borough  franchise — Occupation  of  premises  in 
succession — Payment  of  rates  by  the  landlord — 
Begistration  Act,  s.  28 page  397 

Borough  franchise — Payment  of  poor  rates  to 
January  5 — ^Bepresentation  of  the  People  Act, 
s.  3   505 

Spiritual  intimidation — Disqualification  of  candidate 
— Status — Notice  to  electors — Claim  of  candidate 
in  a  minority  to  the  seat — 31  &  32  Vict.  c.  125, 
B.  12 572 

UT.  Election  Commission. 

A  refusal  by  the  Commissioners  to  grant  a  certifi- 
cate of  indemnity  may  be  reviewed  by  the  court    70 

EMBEZZLEMENT. 

What  is  a  receipt  of  money  P    153 

Indictment  for  charging  a^  gross  sum  instead  of  the 
particular  items — Evidence — 24  &  25  Viet.  c.  96, 

s.  71 164 

(See  Criminal  Law.) 

ENDOWED  SCHOOLS. 

Act  of  1869 — Endowed  University  Exhibitions — 
Meyrick's  fund — Jurisdiction  of   Commissioners  306 

Endowment — ^University — Jurisdiction —  Discovery 
— District — Endowed  Schools  Act   450 

(See  Ediieation.) 

EVIDENCE. 

Ofperjury   33 

Of  false  pretences    18,    31 

Of  publication  of  a  libel 44 

Of  false  pretences — Bemoteness  162 

^  Of  embezzlement    164 

Of  conspiracy 234 

Of  conspiracy  and  false  pretences    297 

In  indecent  assault,  prosecutrix  cannot  be  contra- 
dicted by  evidence  on  denial  of  having  had  inter- 
course with  another  man  300 

Of  property  in  larceny  357 

Of  intent  to  defraud  an  insurance  office  on  a  charge 

ofarson   359 

Joint  charge — Incompetency  of  a  fellow  prisoner  to 

give  evidence  860 

Of  value  in  unlawful  wounding    362 

To  explain  latent  ambiguity  in  a  charitable  gift    . . .  382 

Confession — ^Inducement  404 

Presumption  of  ownership  of  highway  ad  mediwm 

fiXwm    406 

yihaX    sufficient,   of   having   lasJcen    game   under 

Poaching  Act 422 

Of  misdemeanour  under  the  Bankruptcy  Act 447 

Of  wilfully  and  falsely  taking  the  titie  of  M.D 483 

The  wife  of  a  joint  prisoner  with  her  husband  not 
admissible  for  him 489 

(See  Practiee.) 

FALSE  IMPBISONMENT. 

What  is — ^Notice  of  action — ^Anything  done  in  pur- 
pursuance  of  Laroeny  Act 151 

Implied  authority  of  a  servant  of  a  railway  company 
to  give  a  passenger  in  charge 658 

FALSE   FBETENCES. 

A  foreman,  sending  in  a  wrong  account  of  payment 
to  workmen 8 

What  is  a  false  statement  of  fact  amounting  to — 
Assertion  that  a  chain  is  fifteen  carat  gold 21 

Bemoteness  of  the  pretence 162 

Evidence  of 297 

(See  OrvnwfMX  Lom.) 


MAGISTRATES'  CASES. 


XI 


SUBJECTS  OF  CASES. 


FENCES. 

LiAbility  to  repair — Straying  of  cattle  from  defects 
of — "DiBtroM  da/mage  feasant    paffe  640 

FISHERY. 

Sahnon  FiaherieB  Act  1865,  as.  38,  36 — ^Liceneed 
persons  having  the  assistance  of  persons  who  are 
not  licensed 8 

Salmon  Fisheries  Acts — Fixed  engine — ^Engine  not 

intended  to  catch  salmon  4 

(See  Salmon  FisTiery.) 

FISHERY  LAWS. 

Fence  season  for  river  flsh — Eels — Thames  bye- 
laws— 27  A  28  Vict.  c.  113    135 

Salmon  fishing — Fixed  engine — Stop  net — Definition 
of— 28  4  29  Vict.  c.  121,  s.  39 172 

FORGEHY. 

An  I  O  U  is  a  secnrity  for  payment  of  money    271 

(See  Criminal  Law,) 

FRIENDLY  SOCIETY. 

Treasurer  making  defanlt — Summiury  remedy  where 
no  fraud- 18  A  19  Vict.  c.  63,  s.  24    611 

GAME  LAW. 

KiUing  game  on  a  Sunday — Joint  information 
against  two — Joint  trial — ^Validity  of  several 
convictions  49 

What  amounts  to  a  reservation  of  to  the  landlord — 
1&2  Will.4,c.  32 74 

Babbits  deposited  in  a  ditch  for  the  purpose  of 
being  afterwards  removed  are  not  the  subjects  of 
larceny     86 

Trespass  in  pursuit  of — ^What  is  a  bond  fide  claim 
of  right  ousting  the  jurisdiction  of  justices    95 

Reservation  by  lord  of  a  manor  of  right  of  sporting 
under  Inclosure  Acts 113 

Demise  of  lands  and  exclusive  right  of  sporting — 
Covenant  not  to  permit  rabbits  to  be  a  nuisance 
— Sporting  rights  not  reserved  by  grantor — 
Grantee  prevented  by  tenant  from  going  on  the 
land 158 

Poaching— 25  &  26  Vict.  c.  114,  s.  2— Proof  of 
having  taken  game — What  sufficient  evidence  . . .  422 

(See  Fishery.) 

GAMING. 

What  is  an  instrument  of  in  a  game  of  chance — 
31  &32  Vict.c.  52,  s,  8 108 

Badng  beta — ^Betting  agent — ^Implied  authority  to 
p»y  182 

GUNPOWDER. 

Keeping  in  an  unlicensed  place — Manufacture  of 
cartridges— 23  A  24  Vict.  c.  139,  s.  6 292 

Where  magazine  without  lightning  conductor — 
Forfeiture  and  fine 438 

HABITUAL  CRIMINALS  ACT. 

Sect.  10 — Permitting  thieves  or  reputed  thieves  to 

assemble  171 

(See  Criminal  Law.) 

HACKNEY  CARRIAGE. 

What  isa  plying  for  hire  within  32  &  33  Vict.  c.  115 
— Staading  in  a  railway  yard  to  take  up  any 
enstonun  that  may  offer 


72 


What  is  a  "  plying  for  hire  "  at  a  railway  station — 
Metropolitan  Public  Carriage  Act  1869,  s.  4  page  175 

What  is  a  plying  for  hire  in  a  public  place — Stand- 
ing appointed— 6  &  7  Vict.  c.  88 428 

(See  Cab  Law.) 

HARBOUR. 

Damage  to  pier — Inevitable  accident — Liability  of 
owner  of  vessel — Harbours  Clauses  Act,  o.  74  ...  628 

(See  Port,) 

HARBOURS,  DOCKS,  AND  PIERS  ACTS. 

Obligation  to  employ  meters — Purpose  of  such  em- 
ployment       37 


HEALTH,  PUBLIC. 

Liability  of  Board  of,  for  negligence  by  their 
servants  68 

Jurisdiction  of  justices — ^Remedy  of  persons  ag- 
grieved— Appeal  to  Secretary  of  State — 11  &  12 
Vict.  c.  63,  ss.  69,  70 — Local  Government  Act, 
ss.  63,  64,  65 — Contribution  of  owners  to  frontage 
works  100 

Sect.  69 — Assessment  of  owner  for  work  done  under 
— Charity  school,  who  is  owner    226 

Expenses  of  works  executed  by  local  board — ^Private 
improvement  expenses — Local  (Government  Acts 
1858andl861     289 

Election  of  members  of  local  board — Nomination — 
Qualification  of  voters — 11  A  12  Vict.  c.  63,  ss. 
22,24  337 

Local  board — Quo  warranto — Costa    517 

Miaapplioation  of  funds  of  board — Audit — Costs  . . .  627 

(See  Local  Oovemment — Samita^  Loavs.) 

HERESY. 
(See  Ecclesiastical  Law,) 

HIGHWAY. 

Power  of  the  district  board  to  repair  the  roads  in 
the  district — ^Effect  of  parish  adopting  the  Local 
Government  Act — Liability  of  board  for  materials 
and  repairs  supplied  to  their  order — Highways 
Act  1862 88 

Liability  of  railway  company  to  maintain  approaches 
to  a  bridge  over  the  line    108 

Cattle  trespassing  on — ^Right  of  pasturage  by  sheep 
on  sides  of — What  are  the  sides  of  the  highway  137 

Void  rate  under  5  &  6  WilL  4,  o.  50,  ss.  27,  109— 
Notice  of  action — Blunders  188 

Power  of  board  to  remove  shingle  from  a  beach — 
Highways  Act,  5  &  6  Will.  4,  o.  50,  ss.  51,  52— 
Respective  liabilities  of  contractor  and  employer  243 

Highways  Acts  1864,  s.  51 — Encroaching  on  high- 
way— Side  of  carriage  way  not  dedicated  to  the 
public  278 

Right  of  owner  of  land  dedicated  to  public  use — 
Access  to  property — Highway  Act,  s.  72 310 

New  highway — Certificate  of  justices — Consent  of 
owner — Order  of  quarter  sessions    341 

Obstruction  of — Conviction  for — Claim  of  right  by 
custom  to  erect  stalls  during  a  statute  fair — 
Jurisdiction  of  justices — 5  A  6  Will.  4,  c.  50,  s.  72  371 

Washing  a  van  in  frosty  weather — ^Accident — 
Damages — Remoteness 402 

Presumption  as  to  ownership  ad  medium  filum  via  406 

Right  of  railway  to  stop — Special  injury    489 

Ancient  toll  upon,  liability  of  railway  company  to 
pay  615 

(See  Turnpike.^ 
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MAGISTRATES'  OASES. 


SUBJECTS  OF  CASES. 


IMPRISONMENT,  FALSK 
(See  False  Imprisonment) 

mcLOsuBE  Acrrs. 

ProYiBional  order — Condition — ^Bight  in  allotted 
lands — ^Besenration  to  lords  of  manor  of  right  of 
sporting  page  113 

INCOME  TAX. 

Liability  to  of  local  coal  dnes,  levied  by  the 
Corporation  of  Brighton — Bate  or  duty — ^ToUs — 
Tta    62,  251 


INDECENCY. 
A  urinal  is  a  public  plaoe  for  this  purpose. 


16 


INDECENT  ASSAULT. 
(See  AssauU — Criminal  Law.) 

INDICTTMENT. 

When  not  the  proper  remedy    

(See  Pleading — Criminal  Law.) 


52 


INNEEEFEB. 

Beerhouse  —  Forfeiture  of  licence  — ^  Subsequent 
application  is  for  a  new  certificate  and  may  be 
refused  by  the  justices  76 

Agreement  for  sale  of  a  public  house — Transfer  of 
licence — 9  Qeo.  4,  c.  61,  ss.  11, 14 — Licence  in  name 
of  deceased  owner — ^Wine  and  Beerhouse  Act  1869  166 

Agreement  for  sale  of  a  public  house  and  transfer 
of  the  licence — Licence  in  name  of  the  deceased 
owner— 9  Vict.  4,  c.  61,  ss.  11, 14  261 

Wine  and  Beerhouse  Act  1870,  s.  15 — Seizure  and 
sale  of  liquors  in  suspected  houses — Bight  of 
owner  to  be  heard  283 

Power  of  special  sessions  to  grant  a  licence  toa  new 
tenant— 9  Geo.  4,  o.  61,  ss.  4,  14 448 

Discretion  of  justices  to  refuse  licence — Change  of 
tenant  after  general  sessions — 9  Qeo.  4,  c.  61,  s.  14  500 

JUBISDICmON. 

What  a  bond  yidd  claim  of  right  ousting 95 

Of  justices  on  an  appeal  against  a  contributory 

order  of  a  board  of  health 100 

Of  justices  to  require  a  defendant  on  a  charge  of 

assault  to  find  sureties  of  the  peace  though  the 

charge  for  assault  dismissed 109 

Of  justices  to  hear  a  bastardy  summons — ^Defendant 

appearing  and  not  objecting 154 

Of  justices  to  convict  of  obstruction  of  a  highway 

—Claim  of  right 371 

Claim  of  right  under  Malicious  Injuries  Act — ^Wh&t 

sufficient  to  oust 427 

What  is  a  fair  and  reasonable  supposition  of  right  457 
Of  Queen's  Bench  to  review  an  order  of  quarter 

sessions  quashing  a  conviction  solely  on  ground 

of  form 465 

Summary  by  implication  under  Contagious  Diseases 

(Animals)  Act 494 

Of  county  justices — ^District  not  assigned  to  a  police 

court    497 

JUSTICES. 

What  a  bond  fide  claim  of  right — Ousting,  jurisdic- 
tion of 95 

May  require  a  defendant  on  a  charge  of  assault  to 
enter  into  recognisances  of  the  peace  though  the 

ohacge  dismissed 109 

(See  Jwrisdiction.) 


JUSTICES  OF  THE  PEACE. 

Jurisdiction  to  hear  a  bastardy  summons — Defen- 
dant appearing  and  making  no  objection page  154 

Jurisdiction  under  Malicious  Injuries  Act — What 
sufficient  claim  of  right  to  oust    427 

What  Ib  a  fair  and  reasonable  supposition  of  right  457 

Summary  jurisdiction  of,  under  the  Contagious 
Diseases  (Animals)  Act 494 

Jurisdiction — County  justices — District  not  assigned 
to  a  police  court 497 

(See  JwrisdieUon.) 

LABOUBEBS'  DWELLINGS. 
(See  Artisans*  and  Labourers'  Dtoellings*  Act.) 

.     LAND  DBAINAOE  ACT. 
(See  Drainage.) 

LANDLOBD  AND  TENANT. 

Is  a  restrictive  covenant  against  creating  a  nuisance 
in  a  house  broken  by  opening  a  school  ? 39 

Covenant  to  pay  rent  without  any  dednction  in 
respect  of  local  taxes,  property  tax,  and  land  tax, 
and  to  pay  all  taxes  and  assessments — Tithe  rent- 
charge  not  a  tax  within 61 

LANDS  CLAUSES  CONSOLIDATION  ACT. 

1845,  s.  80 — Land  taken  under  Holbom  Valley  Im- 

provement  Act — Payment  of  purchase  money 

into  court    145 

A  tenancy  created  after  a  notice  to  quit  is  not  the 

subject  of  compensation    246 

Sects.  78,  80 — ^Lease  granted  by  landlord  after  notice 

to  treat — Compensation    263 

Sect.  68 — ^Lands  injuriously  affected — Special  Act 

containing  no  provision  for  compensation  352 

Sect.  68 — Compensation  for  land  injuriously  affected 

— ^Thames  Embankment  Act 502 

Sect.    63 — ^Lands    injuriously    affected  —  Biparian 

proprietor    551 

(See  Metropolis,  Laws  of.) 

LABCENY. 

By  a  foreman  rendering  a  wrong  account  of  money 

paid  to  workmen    18 

Awima-U  fercB  noturcB — ^Babbits,  Ac,  caught  and 
deposited  in  a  ditch  to  be  afterwards  fetched 

away  are  not  the  subjects  of  larceny  86 

What  is  done  in  pursuance  of  the  Larceny  Act  1861 

— Notice  of  action 151 

By  finding— Lost  bank  note 272 

By  a  co-partner — Indictment   357 

Evidence  of  property  in 357 

Of  a  County  Court  process  358 

(See  Criminal  Law.) 

UBSL. 

Criminal  information  for — ^What  is  evidence  of  pub- 
lication— Affidavits    44 

LIGHT. 

Nature  and  extent  of  right  to — How  acquired — 
Prescription  Act 178 

(See  Air.) 

UGHTIKa  AND  WATCHING  ACT. 
8  A  4  Win.  4,  0.  90,  B.  33— BateabiUl7  of  a  canal..    185 


MAGISTRATES'   CASES. 


Xlll 


SUBJECTS  OF  CASES. 


LOCAL  GOVERNMENT. 

Effect  of  a  paziah  adoptmg  the  act  on  the  power  of 
the  highway  board  to  repair — UUra  vires  ...page    88 

JnriBdiotionof  jiutioes — PaTment  of  instalments  by 
owners — ^Api)eal  to  Secretary  of  State — Local 
Goyemment  Act,  88.  63,  64,  65    100 

Expenses  of  works  executed  by  board — ^Beooyery 
against  owner 289 

Whether  "  a  honse  "  includes  a  chnrch  655 

(See  HeaXthy  Public — Sawitary  Lowe.) 

LOCAL  LAWS. 

Brighton  Improyement  Act — Coal  dues — ^Liability 

toinoometax 62 

Exeter  turnpikes    836 

Great  Yarmouth  Paying,  Ac.,  Act    390 

Brecon  Market  Act — Slaughterhouse  —  Tolls  of 

market 548 

Sheffield  Waterworks— Eating 593 

Great  Yarmouth — ^Mortgage  of  rates  603 

Wimbledon  and  Putney  Commons  Act  1871 — Bating 

of  the  butts  of  the  National  Bifle  Association  . . .  607 
Brecon    Markets    Act — Ancient  toll — Liability  of 

railway  company  to  pay    615 

Birmingham  Canal  Act — Liability  to  poor  rate 631 

Harwich  Improyement  Act — ^Liability  to  rate  under 

of  a  permanent  way  to  a  station  633 

Folkestone    Improyement    Act    1855  —  Whether 

"  house  "  includes  a  church — Laches  of  the  cor- 

poration  in  exercising  their  Parliamentary  powers  655 

LONDON,  LAWS  OP. 
(See  3f(6^ropoltf,  Lawe  of.) 

LUNATIC,  CBIMINAL. 

Settlement  by,  to  ayoid  forfeiture  for  felony  in- 

operatiye 866 

Mfthitenance  by  guardians — Order  of  justices    612 

MALICIOUS  INJUBY. 

Indictment  for — Statement  of  the  amount  of  damage 
done 85 

What  is  a  reasonable  daim  of  right  on  charge  of — 
24  &  25  Vict.  c.  27,  s.  52 427 

What  is  a  fair  and  reasonable  supposition  of  right 
— Jurisdiction  of  justices 457 

(See  Qriminal  Law,') 

MABKET. 

Brecon  Market  Act — Construction  of  slaughter- 
houses    548 

Selling  or  exposing  for  sale  within  limits  of — ^What 
is  a  dwelling-place  or  shop — Markets  and  Fairs 
Act,  s.  13 567 

Bating  for  tolls  for  cattle  coming  into  the  market. ..  435 

MEDICAL  A(7r. 

Sect.  40—"  Wilfully  and  falsely "  taking  titie  of 
M.D.  —  Eyidence  of  the  offence  —  Diploma  of 
foreign  nniyersity  483 

METEBS. 

Obligations  to  employ  under  Piers  and  Harbours 
Act — Object  of  Buoh  employment 97 

VSYBOVOUB,  LAWS  OF. 

Looal  Management  Act  Amendment  Act  1862,  b.  75 
— General  line  of  buildings — ^Line  fixed  by  archi- 
tMt— Bowert  of  magiatrate  7 


Sewers'  rate — Bateabiliiy  of  Bridge-'-Oeneral  bene- 
fit of  district — Metropolitan  Sewers  Act  1868,  s. 
76 — Metropolitan  Local  Management  Act  1855, 
8.164    ' page    51 

Metropolitan  Local  Management  Act  1862 — ^Viola-- 
tion  of  proyisions  of  sect.  75 — Summary  proceed- 
ings for  before  a  justice 57 

Metropolis  Local  Management  Amendment  Act  1862 
(25  A  26  Vict.  c.  102,  ss.  77,  96)— Meaning  of 
term  "  present  or  any  future  owner  " — Res  Judi- 
cata       83 

Metropolitan  Public  Carriage  Act  1869,  s.  4— What 
is  a  "  plying  for  hire  "  at  a  railway  station 175 

Metropolitan  Board  of  Works — ^Purchase  by — Leases 
granted  by  landlord  after  notice  to  treat — Com- 
pensation— Costs 263 

Metropolitan  Local  Management — ^New  street — 
Expenses  of  draining  and  paying — ^Apportionment 
of— 18  &  19  Vict.  0. 120,  ss.  105,  250 ;  25  &  26 
Vict.  c.  102,  88.  77,  98, 112  264 

Valuation — ^Metropolis  Act  1869,  sects.  45,  54 — 
Valuation  Ust — ^Entry  of  gfross  and  rateable  yalue 
— ^Exceptional  principle  of  yaluation    273 

Metropolis  Building  Act  1855,  s.  51 — Owner — Lia- 
bility for  district  8uryeyor*8  fees 287 

City  of  London  improyement — Notice  to  treat — 
Before  whom  compensation  to  be  assessed — 
Tenancy  for  more  than  one  year — Calculation  of 
interest  from  time  of  notice  293 

Metropolis  Local  Management,  sects.  75, 107 — ^What 
is  a  "  line  of  buildings  " — Order  to  pull  down — 
Seryice  on  occupier  or  builder — Delay 303 

Valuation  Metropolis  Act — ^Bating  of  tenements 
structurally  diyided — Control  of  outer  door   307 

Metropolis  Local  Goyemment  Act,  sects.  96,  98 — 
Bight  of  owner  of  land  dedicated  to  public  use^ 
Access  to  property 310 

Chelsea  Improyement  Act — Compensation — ^Lands 
injuriously  affected — Lands  Clauses  Act — Incor- 
poration with  Special  Act  352 

Metropolitan  Commons  Act  1866 — Scheme  under  in 
contrayention  of  a  right  to  repurchase — Injunc- 
tion     384 

Thames  Embankment  —  Compensation  —  Suit  in 
equity — ^Award — Injunction  to  restrain  action  at 
law    413 

Metropolis  Gas  Act — Sect.  36 — Construction — ^Incor- 
poration in  statute  of  inconsistent  proyisions 472  * 

Police — County  justices — ^District  not  assigned  to  a 
police  court 497 

Thames  Embankment  Act — Injury  to  land — Ck>m- 
pensation 502 

Metropolis  Valuation  Act,  1869 — ^Practice — Omis- 
sion of  notice — ^Appeal  to  Quarter  Sessions 587 

Board  of  Works — ^Lands  taken  by — ^Lands  injuri- 
ously affected  —  Biparian  proprietor  —  Lands 
Clauses  Act — Thames  Embankment  Act 551 

Metropolis  Local  Management — General  line  of 
buildings — Site  of  old  buildingis — Compensation — 
Injunction — Jurisdiction    562 

Thames  nayigation — Towing  path — Nayigation — 
Tolls— Liability  to  repair 582 

Metropolis  Local  Management — ^Paying  new  streets 
— Liability  to  rate  of  land  bounding  or  abutting 
on  payement— 25  A  26  Vict.  c.  102,  s.  77  629 

East  London  Bailway  Act — Liability  of  company  to 
make  good  deficiency  in  rate  by  reason  of  lands 
compulsorily  taken 642 

MINES  AND  MINING. 
Bating  of  land  connected  with 417 

MOBTMAIN. 
Bequest  for  building  tb  cih\)XQ\i  ViniSiii^ *^^ 


XIV 


MAGISTRATES'  CASES. 


SUBJECTS  OF  CASES. 


MUNICIPAL  CORPORATION. 

Unlawful  applioation  of  the  borough  funds  by  the 
town  oounoil — Illegal  order  for  payment  of  costs 
of  legal  proceedings    page  140 

Agreement  by  not  under  seal — Acquiescence — Spe- 
cific performance 215 

If  costs  of  an  action  to  vindicate  the  character  of 
the  police  may  be  paid  out  of  the  borough  fund. . .  877 

Mortgage  of  rates  under  a  Local  Act — Provision  for 
repayment  by  ballot — ^Bight  of  mortgagee  to  repay- 
ment of  principal — ^Account 390 

Purchase  of  a  gold  chain  for  the  mayor  out  of  the 
borough  fund  illegal   416 

A  married  woman  has  no  right  to  vote  at  a  munici- 
pal election  457 

MUNICIPAL  LAW. 
Voting  papers  need  no  stamp   517 

MUSIC  AND  DANCING. 

Licence  for  music  only  does  not  permit  of  dancing 
also   523 

NEGLIGENCE. 

In  not  providing  proper  food  for  a  child — Omitting 
in  the  indictment  all^fation  of  abiH^  of  parent 
— Evidence 20 

Liabili^  of  a  local  board  of  health  for  injury  through 
negligence  of  their  servant    68 

Liability  for  injury  done  by  coupled  greyhounds  on 
ahighway    110 

Police  Regulation  Act — lU^^  act  at  commencement 
— ^Remoteness  of  damage  402 

Liability  to  repair  a  towing  path— Taking  tolls — 
Thames  navigation 582 

(See  RotZuKu/.) 

NEWSPAPER. 
No  privilege  to  report  trial  of  an  obscene  book 441 

NUISANCE. 

Is  a  restrictive  covenant  against  broken  by  opening 

a  school  on  the  premises  ? 39 

By  the  smoke  and  vapour  of  glass  works — Delay  . . .  398 
Heat — ^Noiso — ^Vibration — Delay — Damages — 21   & 

22  Vict.  c.  27,  s.  2  411 

Liability  of  receiver  of  rents — Owner  of  premises — 

Nuisances  Removal  Act 424 

By  smoke  from  a  manufactory  of  minerals — 18  &  19 

Vict.  c.  121,  8.  44—29  &  30  Vict.  c.  90,  ss.  14,  19  470 
Block  smoke— Occupiers — ^Nuisances  Removal  Acts 

1855  and  1860— Sanitary  Act  1866 495 

Black  smoke — Separate  offences  on  several  days  . . .  499 
Water  dripping  from  a  railway  bridge — Order  to 

abate— 18  &  19  Vict.  c.  121,  ss.  8,  12 540 

Noise — Vibration — Light — Delay    in  application — 

Damages 653 

OBSCENE  BOOK. 

Report  of  trial  of— Privilege 441 

PARENT  AND  CHILD. 

Indictment  of  parent  for  neglecting  to  give  proper 

food  to  a  child — Allegation  of  ability — ^Evidence    20 
Abandonment  and  exposure  of  child — ^Duty  of  father  157 
(^QQ  Abandonment — CriminaX  Law.) 

PARISH  LAW. 
(See  EccleMioitical  Law — Poor  Rate.) 


PEACE,  RECOGNISANCES  OF. 

Defendant  on  a  charge  of  assault  may  be  required 
to  enter  into  though  charge  dismissed paye  109 

PERJURY. 

Indictment  for — Jurisdiction  not  shown — Offence 
triable  at  quarter  sessions 14 

Difference  of  allegations  in  the  indictment — 
Evidence  of 33 

On  an  affiliation  summons — Jurisdiction  of  justices 
to  hear 154 

(See  Criminal  Law.) 

PETROLEUM. 

Keeping  without  a  licence,  what  is — 31  &  32  Vict. 

c.  56 169 

What  is  "  petroleum  ** — Mode  of  testing — Storage 

— Construction  of  the  Petroleum  Acts 223 

POACHING. 
(See  Game  Laws.) 

POLICE. 

Police  Regulation  Act,  s.  54 — Illegal  act  at  com- 
mencement— ^Remoteness  of  damage    402 

County  justices — District  not  assigned  to  police 
court— Jurisdiction    497 

PLEADING. 

Indictment  foij  perjury — Jurisdiction  not  shown    ...     15 
Indictment  for  perjury — Sufficiency  of  allegations  in     33 

(See  Criminal  Laxc.) 

POOR  LAW. 

Settlement — Puish  not  maintaining  its  own  poor — 
Association  of  townships  for  rating  purposes — 
Severance — Loss  of  settlement  thereby — Altera- 
tion of  name    247 

Dissolution  of  union — Compensation  to  clerk  to 
guardians  for  loss  of  office — Loss  of  benefit  as  an 
attorney — Emoluments — Goodwill  of  the  employ- 
ment— Order  of  board   255 

Appeal  against  amended  rate — ^Renewal  of  notice  of 
objection 206 

Removal — Status  of  irremovability — Breach  of  resi- 
dence— Legal  right  to  return    282 

Removal — Status  of  irremovability — Broach  of  resi- 
dence— Stay  in  an  hospital — Animus  revcrlcndi  . .  313 

Removal — Court  of  Appeal  where  union  extends 
into  several  jurisdictions — Poor  Law  Amendment 
Actl867,s.27    340 

Removal — Status  of  irremovability 415 

Criminal  lunatic — Maintenance  by  guardians — 
Order  of  justices— 3  &  4  Vict.  c.  54,  ss.  1,  2 612 

Board  of  grnardians — ^Appointment  of  medical  officer 
to  infirmary  not  under  seal — ^If  contract  valid — 
Distinction  between  an  ordinary  and  a  trading 
corporation 619 

(See  Poor  Rate — Rating — Ecclesiastical  Law.) 

P(X)R  RATE. 

Order  of  reference — ^Baines'  Act,  s.  13 — Award — 
Costs    5 

Principle  of  rating  a  canal  under  a  private  Act 
according  to  rate  of  lands  lying  near  thereto 46 

Galees  of  mines  in  the  Forest  of  Dean — Non-rate- 
ability  of  iron  mines  177 

Mines — ^Rateability  of  surface  lands  connected  with 
iron  mines,  such  land  being  valueless  apart  from 
the  mines 417 

Of  toUa  payable  for  oatUe  oomixig  into  a  market  . . .  485 


MAGISTRATES'  CASES. 


XV 


SUBJECTS  OF  CASES. 


Of  a  ohalk-pit — Neighbourhood  of  cement  works — 
Profit  of  actnal  tenant  page  463 

On  lands  taken  by  a  railway  company  nnder  com- 
pulsory powers — Liability  of  company  to  make 
good  deficiency  in  the  rates  476 

Assessment  of  docks — Acreage  system    519 

Valuation  list — Omission  of  notice — Appeal  to 
quarter  sessions — ^Application  to  gnardians — 
Valuation— Metropolis  Act  1869 537 

liability  to  rate  of  butts  and  store-shed  of  the 
National  Bifle  Association  —  Wimbledon  and 
Putney  CJommons  Act  1871   607 

Wharf,  canal,  and  towing  path — Same  proportion 
as  other  lands  and  tenements  631 

Bating  of  land  taken  by  a  railway  under  compulsory 
powers — Liability  of  company  to  make  good 
deficiency  in  rate  by  reason  of  lands  so  taken — 
Lands  Clauses  Act 642 

(See  Rating.) 

PORT. 

Power  of  Board  of  Trade  to  declare  limits  of — 
Taking  ballast  or  shingle  from — 54  Geo.  3,  c.  159, 

8.  14 219 

PRACTICE. 

An  attorney  for  a  defendant  cannot  plead  guilty  for 
him  without  express  authority 1 

Baine8*s  Act,  s.  13— Order  of  reference — Award — 
Coats    5 

Joint  information  against  two  for  killing  game — 
Joint  trial  and  several  convictions  49 

Appeal  from  order  of  quarter  sessions — On  whom 
order  for  costs  to  be  made — Quashing  order  as  to 
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COUBT  OF  QXTEEIT'S  BEVCH. 

Reported  by  T.  W.  Saumdsbs,  and  J.  Sboett,  Esqn., 

Barrisien-at-law . 


Saturday,  Jan.  21,  1871. 

Reg.  v.  Ayes  ;  Reg.  v.  The  Sake. 

Sumtnary  coHvicfion — Plea  of  guilty  by  an  attorney 

In    the    ahsence    of    ths     defendant  — Want    of 

authority. 

TJie  defmaant,  residing  in  Londim,  icon  summoned 

before  justices  at  Hastings  to  answer  to  two  infor- 

vuitians  far  maliciously  injuring  a  window  and 

maliciously  injuri)ig  a   beU-nuU.    Beina    unable 

from  illness  to  attend,  he  admitted  to  his  father 

that  }i4>  had   broken    the    window,   but   had  not 

done  it  intentionally,  and  that  there  ought  to  be 

compensation.      The  father    thereupon    went    to 

Hastings  and    conimunicaled  with    an   attoimey 

there,  who,  under  all  the  circumstances,  recom- 

mendi'd  that  he  should  appear  and  plead  guilty. 

Accordingly  on  the  day  of  liea,ri7tg  the  attorney 

pleaded  guilty,  and  the  justices  thereupon  convicted 

the  defendant  and  sentenced  him  to  a  tei*ni  of  ini' 

prisonnient.     From  the  affidavits  it  appeared  thai 

th*-  defmdant  had  given  neither  to  his  father  nor 

io  fhr  attorney  any  authority  whatever  to  plead 

guilty,  nor  did  if  appear  that  he  was  aware  that 

his  father  intended  to  etnjyloy  an  attorney  : 

HAd,  that  as  the  defpndant  had  not  authorised  any 

attorney  to  appear  and  plead  guilty,  the  conviction 

was  had.  • 

Qiuere,  whether  it  is  competent  to  justices  to  convict 

upon    a  plea  of  guilty   by   an  attorney   in    the 

absence  of  tl^e  defendant  ? 

These  were  two  rules  to  quash  two  convictions 

which  had  been  returned  upon  writs  of  certiorari. 

It  appeared  that  on  the  31st  Dec.  1869  an  infor- 
mation was  laid  against  the  defendant  before  a 
justice  of  the  borough  of  Hastings,  for  malicious 
injury  to  a  window,  the  property  of  Dr.  Blundell,  to 
the  amount  of  150.;  and  that  on  the  4th  Jan. 
following,  another  information  was  laid  against  him 
for  malicious  injury  to  a  bell-pull,  the  property  of 
Ellen  Wynne,  to  the  amount  of  4s.  The  summons 
issued  upon  the  first  information  was  served  per- 
sonally upon  the  defendant  on  the  1st  Jan.  1870,  at 
114,  Jjeadenhall-Btreet,  London,  which  summons 
was  retamable  on  the  dth  of  the  same  month  at 
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the  Town-hall,  Hastings,  and  upon  being  so  served 
he  said,  "  I  admit  all  that  is  in  this  summons  ex- 
cept the  word  *  wilfully ;  *  can't  you  take  5Z.  and 
settle  it  ?  "  He  was  then  informed  by  the  officer 
who  served  him  that  there  would  probably 
be  another  summons  issued  against  him  for 
another  offence,  and  inquired  if  in  that  event 
he  would  consent  to  such  summons  being  sent 
to  hip  in  London  by  post,  so  as  to  save  the 
expense  of  a  constable  going  to  London  on  pur- 
pose to  serve  him  with  it?  To  which  he  con- 
sented, telling  the  officer  to  send  it  to  him  at  that 
place.  Accordingly,  on  the  4th  Jan.,  such  second 
summons  was  sent  by  post,  addressed  to  the  de- 
fendant at  114,  Leadenhall-street,  London,  return- 
able upon  the  6th  of  the  same  month.  Upon 
the  return  day  of  the  summonses  (according  to 
the  affidavit  of  the  clerk  to  the  justices),  and 
upon  the  cases  being  called  on,  Mr.  Wm.  Savery, 
of  St.  Leonards,  an  attorney,  appeared  on  behalf 
of  the  defendant,  and  on  the  information  being 
read  over,  he  stated  that  the  defendant  was  unable 
to  attend  by  reason  of  a  serious  illness ;  that  he 
had  a  medical  certificate  which  the  defendant's 
father,  who  was  present,  could  prove,  and  that  his 
son,  the  defendant,  was  unable  to  travel,  but  that 
he,  the  said  WUliam  Savery,  was  instructed  to  and 
would,  on  behalf  of  the  said  Charles  Aves,  plead 
guilty  to  both  charges,  and  he  expressed  a  hope 
that  the  justices  would  not  require  his  personal 
attendance ;  that  after  some  discussion  the  justices 
determined  to  proceed ;  that  the  said  William  Savery, 
in  the  name  and  on  behalf  of  the  said  Charles  Aves 
and  as  his  attorney,  and  also  in  the  presence  of  the 
person  whom  he  represented  as  the  father  of  the 
said  defendant,  then  formally  pleaded  "  guilty"  to 
both  charges  without  any  objection  on  the  part  of 
the  said  father ;  that  a  short  statement  of  the  facts 
having  been  made  to  the  bench  by  the  superin- 
tendent of  police,  Mr.  Savery  addressed  the  bench 
in  mitigation  of  punishment,  and  ultimately  the 
bench  convicted  the  defendant  upon  both  informa- 
tions, and  directed  him  to  be  imprisoned  in  the 
house  of  correction  at  Lewes  for  fourteen  days  in 
respect  of  the  conviction  for  damaging  the  bell- 
pull,  and  passed  a  like  sentence  of  seven  days  for 
damaging  the  window,  V)  cotcltcl^iica  ^\>  >(>cv!^  ^t:^\s^ 
tion  of  tae  former  ^eiiUince. 


MAGISTRATES'  CASES. 


QB.] 


Beg.  v.  Aves;   Reg.  r.  The  Same. 


[QB. 


The  rules  in  the  present  case  were  obtained  upon 
the  affidavits  of  Mr.  Savery,  Mr.  Edward  Leopold 
Aves,  and  the  defendant.  Mr.  Savery  stated  that 
he  was  instructed  on  the  5th  Jan.  1870  by  Mr. 
Edward  Leopold  Aves,  the  father  of  the  defendant, 
without  any  communication,  direct  or  indirect, 
otherwise  than  by  the  said  father,  in  consequence 
of  the  ill  health  of  the  accused,  whom  he  had  never 
seen,  and  considering  it  a  matter  in  which  a  fine 
would  have  been  imposed,  and  also  the  age  of  the 
accused,  and  being  the  first  offence,  he  advised  that 
a  plea  of  guilty  should  be  pleaded,  to  which  the 
said  fftther  assented ;  that  he  accordingly  pleaded 
guilty  to  the  said  charges ;  that  when  the  case  was 
called  on  no  evidence  was  given  in  support  of  the 
complaints,  and  that  if  he  had  thought  that  im- 
prisonment would  have  been  inflicted,  he  would 
have  appHed  for  an  adjournment  of  the  hearing, 
so  that  the  accused  might  have  instructed  him 
•  personally  as  to  the  real  facts  of  the  case.  Mr. 
Edward  Leopold  Aves,  the  father  of  the  defendant, 
stated  that  previous  to  instructing  Mr.  Savery 
he  conferred  with  his  son,  a  youth  of  nineteen 
years  only,  as  to  the  charge  made  for  breaking 
the  window,  and  to  the  best  of  his  belief  he  did  not 
confer  with  him  as  to  the  other  charge,  and  he  was 
not  aware  that  he  was  ever  served  with  a  summons 
for  that  complaint ;  that  his  son  was  then  lying 
dangerously  ul  at  his  house  in  Greenwich,  in  Ivent; 
that  the  result  of  such  conversation  was  that  com- 
pensation should  be  made,  his  son  having  admitt?d 
that  he  did  the  injury  to  the  window,  although  he 
denied  having  done  it  maliciously  or  intentionally  ; 
that  he  accordingly  proceeded  to  Hastings  on  the  6th 
Jan.  1870,  his  son  continuing  too  ill  safely  to  under- 

§0  so  long  a  journey,  and  that  in  the  evening  he  saw 
[r.  Savery,  and  that  after  some  discussion  Mr. 
Savery  thought  that,  looking  at  the  age  of  the  lad, 
the  period  of  the  year,  and  the  first  offence,  that  a 
fine  only  would  be  imposed,  advised  a  plea  of 
guilty;  that  he  acceded  to  liis  advice,  and  Mr. 
Savery  pleaded  guilty  accordingly,  but  excepting 
as  to  be  inferred  from  general  conversation  between 
a  father  and  his  child,  he  never  had  any  authority 
to  plead  guilty,  nor  had  he  in  consequence  of  the 
illness  of  his  son  that  full  opportunity  of  dis- 
cussing his  guilt  or  innocence  that  he  otherwise 
should  have  had. 

The  defendant  himself  in  his  affidavit  stated  that 
only  one  summons  was  served  upon  him,  or  came 
to  his  knowledge,  namely,  that  for  the  injury  to 
the  window ;  that  he  did  not  authorise  Mr.  Savery, 
or  any  other  person,  to  appear  or  to  plead  on  his 
behalf  to  that  or  any  other  summons,  and  that  he 
never  in  any  way  communicated  with  the  said  Mr. 
Savery,  and  that  he  did  not  give  anyone  any  autho- 
rity to  appear  or  plead  for  him  to  the  said  summons 
or  information  before  the  said  magistrates ;  and 
further,  that  at  the  time  of  the  hearing  of  the  said 
complaint,  and  for  some  days  previous,  he  was 
confined  to  his  bed  with  fever,  and  too  ill  to  give 
any  authority  or  instructions  on  the  subject,  and 
did  not  in  fact  do  so. 

This  application  was  made  upon  the  three  fol- 
lowing grounds  : — First,  that  upon  a  proper  con- 
struction of  the  11  &  12  Vict.  c.  43,  s.  13,  justices 
may  proceed  ex  patie  in  the  absence  of  the  defen- 
dant, or  if  he  appears  by  counsel  or  attorney  they 
may  proceed  to  hear  the  case,  but  that  they  can 
have  no  authority  to  adjudicate  upon  a  plea  of 
guilty,  unless  pleaded  by  the  defendant  in  person ; 
Beoondly,  that  an  infant  cannot  appoint  or  appear 


by  an  attorney;  thirdly,  that  upon  the  facts  as 
disclosed  by  the  affidavits  the  defendant  had  given 
no  authority  to  any  attorney  to  appear  and  plead 
for  him. 

As  the  judgment  of  the  court  proceeded  upon 
the  third  ground  only  it  wUl  be  unnecessary  to  give 
the  arguments  upon  the  other  two. 

Tfws'iger  appeared  in  support  of  the  convictions. 
— The  father  would  seem  to  have  the  authority  from 
his  son  to  act  for  him.  He  knew  that  his  father 
was  going  to  Hastings  to  do  the  best  he  could, 
and  he  does  not  say  in  express  terms  that  he 
never  authorised  his  father  to  act  for  him.  The 
father  and  the  attorney  did  the  best  they  could, 
and,  thinking  that  a  plea  of  guilty  would  be 
advisable,  it  was  pleaded  accordinj^ly. 

Sir  /.  Knrshikcj  Q.C.,  WooUfff  with  him,  appeared 
in  support  of  the  rule. — The  aitiduvita  of  Mr. 
Saveiy,  the  father  and  the  son,  go  clearly  to  show 
that  there  was  ho  authority  from  the  son  to  appear 
and  plead  guilty.  Mr.  Savery  had  had  no  commu- 
nication whatever  with  the  defendant,  and  all  that 
the  father  says  is,  "  I  conferred  with  my  son,  a 
youth  of  the  age  of  nineteen  years  only,  as  to  the 
charge  made  for  breaking  the  window.  The  result 
of  such  conversation  was  that  compensation  should 
be  made  to  Dr.  Blundell,  my  son  having  admitted 
that  he  did  injury  to  the  window  of  that  gentleman 
by  breaking  the  window,  although  he  denied 
having  done  it  maliciously  or  intentionally."  And 
further  on  he  says,  "  But  I  say,  excepting  as  is  to 
be  inferred  from  general  conversation  between  a 
father  and  his  child,  I  never  had  any  authority  to 
plead  guilty,  n6r  had,  in  consequence  of  the  illness 
of  my  son,  that  full  opportunity  of  discussing  his 
guilt  or  innocence  that  I  otherwise  should  have 
had."  The  affidavit  of  the  son  is  most  explicit 
and  conclusive  upon  the  subject.  [Mellor,  J. — It 
seems  that  the  first  idea  of  pleading  guilty  came 
from  the  attorney.  Blackburn,  J. — If  there  was 
any  authority  at  all,  it  was  given  to  the  father  to 
go  down  to  Hastings  and  do  the  best  he  could.] 
The  son  was  quite  ignorant  as  to  what  had  been 
resolved  upon  by  his  father  and  the  attorney. 

CocKBURN,  C.  J. — When  we  look  at  the  fiwts  of 
the  case  it  becomes  quite  unnecessary  for  us  to 
express  any  opinion  upon  the  very  important  legal 
points  that  have  been  discussed.  I  am  very  far 
from  saying  that  a  defendant  may  not  appear  and 
plead  by  an  attorney;  but  without  giving  any 
opinion  upon  the  law  upon  the  subject,  we  are  of 
opinion  that  the  father  had  no  authority  to  appear 
and  plead.  All  that  appears  is,  that  he  had  some 
conversation  with  his  son  as  to  the  charge  of 
breaking  the  window  whilst  the  son  was  lying  ill, 
the  son  telling  his  father,  "  True  it  is  I  broke  the 
window,  but  not  intentionally,  and  there  must  be 
conipensation."  The  father  thereupon  goes  down 
to  Hastings  with  the  intention  of  coming  to  a 
settlement.  He  sees  an  attorney,  who,  under  the 
circumstances,  advises  that  a  plea  of  guilty  should 
be  pleaded;  and  so  it  is  arranged.  Then,  con- 
sidering that  the  son  says  that  he  did  not  break 
the  window  intentionally,  it  can  hardly  be  inferred 
tliat  he  authorised  his  father  to  employ  an  attorney, 
still  less  to  plead  guilty  to  an  offence  which  might 
subject  him  to  imprisonment.  I  think,  therefore, 
that  the  facts  fail  to  show  that  the  father  had  any 
authority  to  employ  an  attorney. 

Blackburn,  J. — I  am  entirely  of  the  same 
opinion.  There  is  no  doubt  that  upon  the  defen- 
dant failing  to  appear  the  justices  may  have  pro- 
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ceeded  <«•  paiie,  and  have  convicted.  But  that 
they  did  not  do,  but  they  acted  upon  the  plea  of 
guilty  without  hearing  the  evidence.  It  is  most 
likely  that  the  defendant  bein^  very  ill,  and  not 
able  to  go  to  Hastings,  wislied  his  fatner  to  go  for 
him,  and  the  father  accordingly  went  down  and 
did  as  he  thought  the  best  for  him.  The  evidence, 
however,  seems  to  show  that  the  son  gave  the 
father  no  authority  either  to  employ  an  attorney 
or  to  plead  guilty. 

Mellor,  J. — There  is  no  doubt  that  the  justices 
convicted  upon  the  plea  of  guilty,  and  that  there 
was  no  authority  from  the  son  for  pleading  in  that 
way.  The  first  idea  of  so  pleading  emanated  from 
the  attorney ;  the  son  himself  denied  that  he  did 
the  act  complained  of  maliciously.  It  would 
be  very  strange,  under  these  circumstances,  to 
infer  that  he  really  intended  to  plead  guilty. 

Haxnex,  J. — I  quite  concur  with  the  rest  of  the 
court. 

Co}w ict ions  qiumh ed. 

Attorneys  for  the  defendant,  Stocken  and  Jni>p. 


Second  Court. 

Wednesday,  Jan.  25,  1871. 

(Before  Mellor  and  Lush,  J  J.) 

Lewis  (app.)  v.  Arthur  and  another  (resps.). 

Sahn<rn  Flshei'ij  Ad  1865,  ss.  33,  36  —  Licensed 
}ier)*ons  haviiifj  the  assistance  of  ^tersons  who  are 
not  licensed. 

UiuW  the  i>rovisions  of  the  28  Sf  29  Vict.  c.  121,  a 
licence  may  he  granted  to  a  prrson  foi'  the  use  of  a 
net  for  caiching  salmon^  and  a  penalty  is  imposed 
upon  any  pei'son  for  tmny  a  net  witliont  such 
licence. 

A.  and  B.  hcid  each  a  licence  for  the  use  of  a  net, 
and  on  a  certain  day  they  and  the  two  respondents 
were  together  using  two  coracle  nets,  each  of  which 
required  the  assistance  of  two  persons.  A.  and  B. 
were  using  one  net,  and  the  two  respondents,  who 
had  no  licence,  were  using  another.  TJie  justices 
(upon  an  tnfortnation  against  the  two  respondents) 
found  that  no  fraud  was  intended,  and  ajt  one 
of  the  licencees  would  have  confen'ed  the  right  to 
the  a^isistance  of  one  of  the  respondents,  arid  the 
two  licences  therefoi'e  ivould  have  protected  all  four 
of  the  paiiies,  they  dismissed  the  infonnation  : 

Held,  that  they  were  right. 

This  was  a  case  stated  under  the  20  &  21  Vict, 
c  43,  upon  a  dismissal  by  justices  at  petty  sessions 
of  an  information  for  an  offence  under  the  Salmon 
Fishery  Act  1865,  as  follows : — 

At  a  petty  sessions  of  Her  Majesty's  justices  of 
the  peace  of  the  county  of  Carmarthen,  in  and  for 
the  Carmarthen  petty  sessional  division  in  the  said 
county,  the  30tn  July  1870,  Henry  Arthur  and 
Evan  Harris,  fishermen,  the  respondents,  were 
charged  upon  information  laid  by  Thomas  Lewis, 
water-baUiff,  the  appellant  before  us,  the  under- 
signed, four  of  Her  Majesty's  said  justices,  for 
having,  on  the  19th  July  1870,  at  or  near  Cynas- 
tanog,  in  the  parish  of  Llangunnor,  in  the  said 
county  of  Carmarthen,  unlawfully  used  a  coracle 
net  for  catching  salmon  in  the  river  Towy,  within 
the  Carmarthen  Bay  fishery  district,  without  then 
and  there  having  a  proper  licence  for  the  same, 
contrary  to  sect.  36  of  the  Salmon  Fishery  Act 
1865. 
.  The  respbadents  used  together,  it  is  admitted,  a 


coracle  net,  which  is  a  net  that  can  only  be  used 
by  or  between  two  persons  at  the  same  time  in 
coracles,  and  a  licence  of  the  value  of  11.  10s.  is 
required  to  so  use  a  coracle  net  in  the  said  district. 
It  appeared  that  there  were  fishing  at  the  same 
time  and  place  as  respondents  two  other  men, 
named  Lewis  and  Evans,  who  each  held  a  licence 
in  his  own  mune  of  the  value  of  11.  10s.  Thus 
Lewis  and  Evans  had  two  licences,  while  the  re- 
spondents had  none,  at  least  not  in  their  own 
names  at  the  time,  but  it  was  also  proved  that 
Evans*s  licence  was  obtained  and  paid  for  by 
Arthur,  with  whom  he  had  been  accustomed  to 
fish,  and  it  was  admitted  that  had  Arthur  been 
fishing  with  him  or  Lewis,  or  had  Harris  been  fish- 
ing with  Evans  or  Lewis,  that  no  offence  had  been 
committed  contrary  to  the  penal  enactment  in  the 
section  referred  to,  as  the  licences  granted  in  the 
names  of  Lewis  and  Evans  to  use  each  a  coracle 
net  with  a  partner  or  assistant,  would  have  respec- 
tively protected  the  partner  or  assistant  from 
incurring  any  penalty. 

Considering,  therefore,  that  if  Evans's  licence 
had  been  granted  to  Arthur  who  obtained  it,  it 
would  liave  exonerated  Harris ;  that  there  were 
but  two  nets  used ;  that  there  were  two  licences 
with  two  of  the  fishermen  authorizing  the  use  of 
coracle  nets,  and  that  there  was  in  fact  no  fraud  by 
the  use  of  an  extra  net  or  otherwise,  we  dismissed 
the  information  against  the  respondents,  who  we 
held  were  legally  assisting  two  licensed  persons  to 
use  two  coracle  nets.  Whereupon  the  said  appellant 
being  dissatisfied  with  our  determination  as 
erroneous  in  point  of  law,  has  duly  applied  to  us 
in  writing  to  state  and  sign  a  case  settmg  forth  the 
facts  and  grounds  of  such  determination  for  the 
opinion  thereon  of  Her  Majesty's  Judges  of  the 
Court  of  Queen's  Bench,  which  we  hereby  state 
and  sign  accordingly. 

Given  under  our  hands  this  6th  day  of  August 
1870,  at  the  Shire  Hall,  Carmarthen. 

Jamjss  John  Hamilton,  Bart. 
Isaac  Horton. 
Robert  Barrett. 
E.  M.  Davies. 

By  the  28  &  29  Vict.  c.  121,  the  Salmon  Fishery 
Act  1865,  sect.  33,  a  licence  is  to  be  gi^anted  in 
fishery  districts  to  the  person  named  therein  in 
respect  of  all  fishing  weirs,  fishing  mill-dams, 
putts,  putchers,  nets,  or  other  instruments  or  de- 
vices, except  rods  and  lines,  whereby  salmon  are 
caught;  and  by  the  36th  section  a  penalty  not 
exceeding  201.  is  imposed  upon  any  person  for  a 
violation  of  such  section. 

Mclntyre  appeared  for  the  appfeUant.  The 
licence  is  a  personal  one,  and  the  name  of  the 
party  is  inserted  in  it.  [Lush,  J. — He  may  have 
an  assistant.]  That  is  so,  as  it  is  necessary  that 
there  should  be  two  persons  in  order  to  use  the 
net.  But  although  a  licensed  person  may  have 
the  assistance  of  a  non-Ucensed  person  to  assist 
him  with  the  net,  he  cannot  authorise  an  un- 
licensed person  to  use  a  net.  There  must  always  be 
a  licensed  person  with  the  net.  [Mellor,  J. — There 
were  four  persons  fishing  with  two  nets,  two  of 
the  persons  having  licences.  The  justices  may 
have  thought  that  there  was  a  sufficient  number  of 
licences.]  But  it  is  not  clear  that  they  were  all 
acting  in  concert.  [Lush,  J. — The  finding  of  the 
justices  must  be  t^en  to  establish  that  they 
were   so  acting.    Certainly  we  cannot  say  thaA 
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there  was  no  evidence  of  the  fact.  Two 
licensed  men  take  hold  of  one  net,  and  two 
unlicensed  men  take  hold  of  another  instead  of 
one  licensed  and  one  unlicensed  man  to  each 
net.  [Mellor,  J. — ^The  justices  really  so  state 
it  in  their  finding.]  They  find  it,  as  a  con- 
clusion of  law,  as  legally  assisting.  [Mellor,  J. — 
They  could  not  have  been  legally  assisting  unless 
they  were  actually  together.]  They  were  not 
shown  to  have  been  in  partnership. 

No  one  appeared  for  the  respondents. 

Mellor,  J. — There  really  is  nothing  to  negative 
the  conclusion  to  which  the  justices  have  come. 
They  thought  that  all  were  acting  in  the  same 
enterprise,  and  they  negative  fraud. 

Lush,  J.,  concurred. 

Jrulg)nent  for  the  respondents. 

Attorneys  for  appellant,  Holder  and  KlrkbanJcs. 


Watts  (app.),  v.  Lucas  (resp.) 

Sahnon  Fish^ies  Acts— 2^  |-  25  Vict.  c.  109—28  ^• 
29  Vict.  c.  121  —  F'lxea  engine — Engine  not 
intended  to  catch  sahnon. 

The  tising  of  a  net  lohich  is  of  itself  bond  fide  not  an 
instrument  iised  peculiarly  for  catching  salmon, 
and  which  is  not  fixed  for  t fie  purpose,  hut  which 
is  fixed  to  the  soil  in  tidal  waters  within  flie  limits 
of  a  salmon  fisliery  district,  does  not  come  within 
the  penalty  of  tlie  "^  Sf  2h  Vict.  c.  109,  s.  11. 
Lyne  v.  Leonard,  L.  Rep.  3  Q.  J?.  156;  18  L.  T. 
Hep,  N.  8.  55 ;  16  W.  R.  562,  distinguished. 

This  was  a  case  stated  under  the  20  &  21  Vict. 
c.  43,  upon  a  refusal  by  justices  to  convict.  The 
case  stated  that  at  a  petty  sessions  holden  at 
Wareham,  in  the  county  or  Dorset,  an  information 

S referred  bv  Charles  Daws  well  Watts,  or  Holme 
bridge,  in  the  county  of  Dorset,  water  bailiff"  of  the 
river  Prome  salmon  fishery  district  (hereinafter 
called  the  appellant),  against  William  Lucas,  of 
Stoborough,  in  the  county  of  Dorset,  labourer 
(hereinafter  called  the  respondent),  under  sect.  11 
of  the  24  &  25  Vict.  c.  109,  intituled  An  Act  to 
amend  the  Laws  relating  to  Fisheries  of  Salmon 
in  England,  charging  "  for  that  he,  the  said  William 
Lucas,  on  the  25tn  July  last,  at  the  parish  of  Ame 
in  the  said  county,  was  then  the  owner  of  certain 
fixed  engines,  to  wit,  two  nets,  which  were  then 
unlawfully  placed  for  catching  salmon  and  fish  in 
certain  water  there,  called  the  estuary  of  the  river 
Frome,  and  the  same  engines  were  so  placed  for 
several  hours,  contrary  to  the  statute  in  such 
case  made  and  provided,"  was  heard  and  deter- 
mined by  us,  the  said  justices,  the  said  parties 
respectively  being  then  present,  and  upon  such 
hearing  we  dismissed  the  mformation. 

Upon  the  hearing  of  the  information  it  was  ad- 
mitted bv  the  respondent  that  he  fixed  into  the 
mud  with  poles  two  nets,  one  four  feet  deep  and 
forty-six  feet  long,  the  other  two  feet  deep  and 
thirty-six  feet  long,  with  meshes  of  about  one  and 
a  haff  and  one  inch,  one  net  being  placed  higher 
up  the  stream  than  the  other,  and  that  the  place 
was  within  the  tidal  waters,  as  stated  in  the  infor- 
mation. But*it  was  alleged  by  the  respondent 
that  the  nets  were  so  placed  for  the  purpose  of 
catching  mullet  and  other  fish  not  of  the  genus 
salmon ;  and  no  evidence  of  a  contrary  character 
was  tendered  by  the  appellant.  It  was  contended 
by  the  attorney  for  the  appellant,  that  the  mere 
fixing  of  any  description  of  net  in  a  fishing  dis- 


trict was  of  itself  illegal,  and  that  the  28  &  29 
Vict.  c.  121,  s.  39,  enacting,  "  fi^ed  engines  shall 
in  this  Act  and  the  Salmon  Fishery  Act  1801 
include  any  net  or  other  implement  for  taking 
fish  fixed  to  the  soil,"  was  made  to  amend  the 
24  &  25  Vict.  c.  109,  by  using  the  word  "  fish  " 
instead  of  salmon,  and  the  case  of  Li/m;  v. 
Leonard,  (16  W.  R.  002  ;  18  L.  T.  Rep.  N.  *S.  55), 
was  quoted.  The  magistrates  decided  that  if  the 
instrument  used  had  been  one  of  those  named 
in  the  28  &  29  Vict.  c.  121,  s.  36,  as  requir- 
ing a  hcence,  as  a  putt,  putcher  net,  or  other 
instrument  or  device  for  catching  salmon,  it  would 
have  been  clearly  illegal  to  use  it  without  a  licence, 
though  there  may  be  no  further  proof  of  intention 
to  catch  a  salmon;  but  that  if  the  fixed  engine  be 
bond  fide  not  an  instrument  peculiarly  meant  for 
catchmg  salmon,  in  order  to  oring  its  use  within 
the  operation  of  the  24  &  25  Vict.  c.  10l»,  there 
must  be  some  sort  of  evidence  that  the  fixed  engine 
(such  as  the  net  now  in  question)  was  placed  for 
the  purpose  of  catching  salmon. 

The  question  of  law  upon  the  above  facts  is, 
whether  the  using  of  a  net,  which  is  of  itself  bond 
fide  not  an  instrument  used  peculiarly  for  catching 
salmon,  and  which  is  not  fixed  for  that  purpose, 
but  which  is  fixed  to  the  soil  in  tidal  waters  within 
the  limits  of  a  salmon  fishery  district,  comes  within 
the  operation  of  the  24  &  25  Vict.  c.  lU9,  s.  11. 

By  the  24  &  25  Vict.  c.  109,  s.  11,  it  is  enacted 

that— 

No  fixed  engfine  of  any  description  shall  be  placed  or 
need  for  oatohmg  salmon  in  any  inland  or  tidal  waters  ; 
and  any  en^no  placed  or  used  in  contraventioQ  of  this 
section  may  be  taken  possession  of  or  destroyed  ;  and  any 
en^ne  so  placed  or  ased,  and  any  salmon  taken  by  .suon 
engine  shall  be  forfeited,  and  in  addition  thereto  the 
owner  of  any  engine  placed  or  used  in  contravention  of 
this  section  shall  for  each  day  of  so  placing  or  Udini?  the 
same  incur  a  penalty  not  exceeding  10/. ;  and  for  the  pur- 
poses of  this  section  a  net  that  is  secured  by  anchors  or 
otherwise  temporarily  fixed  to  the  soil  shall  be  deemed  to 
be  a  fixed  engine ;  but  this  section  nhiill  not  affect  any 
ancient  right  or  mode  of  fit^hing  as  practised  at  the  time 
of  the  passing  of  this  Act  by  any  perst  -n  by  virtue  of  any 
g^nt  or  charter  or  immemorial  usage  :  Provided  always, 
that  nothing  in  this  section  contained  shall  be  deemed  to 
apply  to  fishing  weirs  or  fishing  mill  dams. 

By  the  28  &  29  Vict.  c.  121,  s.  WiS,  it  is  enacted 

that — 

From  and  after  a  time  to  be  appointed  as  afore^iaid,  in 
a  fishery  district,  any  person  using  within  that  distriv^t 
any  fishing  weir,  fishing  mill  dam,  putt,  putcher,  net,  or 
other  instrument  or  device,  not  being  a  rod  and  line,  for 
catching  salmcm,  without  having  a  proper  Ucence  for  the 
same,  shall  be  liable  to  a  penalty  of  not  less  than  double 
the  amount  to  be  paid  for  the  requisite  licence,  and  not 
exceeding  202. 

The  39th  section  enacts  that — 

Fixed  engine  shall  in  this  Act  and  the  Salmon  Fishery 
Act  1861,  include  any  net  or  other  imulement  for 
taking  fish  fixed  to  the  soil,  or  made  stationary  in  any 
other  way,  not  being  a  fishing  weir  or  fishing  mill  dam. 

Finder  appeared  for  the  appellant. — The  justices 
were  wrong  m  declining  to  convict,  for  the  respon- 
dent came  within  the  meaning  of  the  11th  section 
of  the  24  &  25  Vict.  c.  109  and  sect.  39  of  the 
28  &  29  Vict.  c.  121,  as  using  a  net,  which  is  a  fixed 
engine.  [Lush,  J. — You  must  take  the  whole  of 
the  interpretation  in  the  11th  section  of  the 
24  &  25  Vict.  c.  109,  "no  fixed  engine  of  any 
description  shall  be  placed  or  used  For  catching 
salmon."  This  net  was  not  used  for  that  purpose.] 
The  3()th  section  of  the  28  &  29  Vict.  c.  121  is 
general  in  its  application,  and  the  39th  section 
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makes  a  net  a  "fixed  engine."  [Mellor,  J. — 
That  only  defines  what  is  a  "  fixed  engine." 
Lush,  J. — The  offence  consists  in  the  purpose 
for  which  the  net  is  used.]  The  decision  in 
Lyue  V.  Lvonard  (L.  Rep.  3  Q.  B.  156;  18  L.  T. 
Rep.  N.  S.  55 ;  16  W.  R.  562)  is  in  point.  There 
it  was  held  that  the  bare  use  of  instmments 
and  devices  for  catching  salmon,  enumerated 
in  sect.  36,  is  sufficient  to  render  an  unlicensed 
person  using  them  liable  to  the  penalty,  without 
evidence  that  they  were  used  for  the  purpose  of 
taking  salmon.  [Mellor,  J. — We  must  take  it 
from  the  finding  of  the  justic^es,  that  the  net  was 
uot  intended  to  catch  salmon.]  Then  it  must  be 
taken  not  to  be  within  the  11th  section.  [Mellor, 
J. — We  must  not  read  it  as  prohibiting  the  use  of 
all  nets,  but  merely  those  wnich  are  intended  to 
catch  salmon.  The  39th  section  of  the  28  &  29 
Vict.  c.  121,  does  not  enlarge  the  offence,  but  the 
articles  whereby  it  may  be  committed.]  The  net 
wa8  capable  of  catching  salmon,  and  is  witliin  the 
mischief  of  the  statute. 

No  counsel  appeared  for  the  respondent. 

Mellor,  J. — Although  I  have  entertained  some 
doubt  upon  the  case,  upon  the  whole  I  have  come  to 
the  conclusion  that  upon  the  facts  the  justices  came 
to  the  right  conclusion.  Tlic  offence  is  created  by 
the,  11th  section  of  the  24  &  25  Vict.  c.  109,  which 
enacts  that  no  fixed  engine  of  any  description  shall 
be  placed  or  used  for  catching  salmon.  Then  we 
have  the  36th  section  of  the  28  &  29  Vict.  c.  121, 
which  enacts  that  from  ajul  after  a  time  to  be 
appointed  any  person  using  within  a  fishing  dis- 
trict any  net,  ic,  for  catching  salmon,  without 
having  a  licence  is  to  be  liable  to  a  penalty ;  and 
then  the  39th  section  further  defines  the  meaning 
of  a  "  fixed  engine."  Now  I  do  not  think  that 
this  latter  enactment  was  intended  to  alter  the 
character  of  the  offence,  but  only  to  put  an  end  to 
any  doubt  as  to  what  was  to  be  considered  to  be  a 
"fixed  engine."  We  must,  I  think,  regard  the 
words  "for  catching  salmon."  This  case  is  dis- 
tinguishable from  the  one  cited,  for  there  the  in- 
strument was  really  calculated  to  catch  salmon, 
though  made  to  act  otherwise.  The  case  is  some- 
what imperfectly  stated,  but  I  think  the  justices 
were  right. 

Lush,  J. — I  am  of  the  same  opinion.  I  think 
that  the  case  of  Lyue  v.  Leonard  is  distinguishable 
from  the  present  one.  The  33rd  section  of  the 
28  &  29  Vict.  c.  121  provides  for  the  granting  of 
licences ;  then  the  36tn  section  provides  the  penalty 
for  using  a  net  without  a  licence.  In  the  case 
cited,  the  defendant  put  down  seventy  putts,  but 
alleged  they  were  for  shrimps  and  flat  fish  only. 
He  alleged  that  he  had  placca  some  circles  of  wire 
in  them  to  prevent  salmon  from  passing  into 
them,  and  which  he  could  put  in  at  any  moment. 
The  justices  in  that  case  refused  to  convict, 
because  they  thought  that  he  did  not  intend 
to  catch  salmon.  This  court,  however,  said 
that  such  evidence  was  not  necessary.  I  take  it 
that  in  the  present  case  the  justices  have  found 
that  the  net  m  question  was  not  such  a  net  as  is 
within  the  39th  section — that  it  is  not  such  a  one 
as  requires  a  licence.  Tliis,  not  being  a  net  for  the 
purpose,  but  captable of  takin^salmon,  the  question 
IS,  were  the  jostices  right  P  That  brings  us  to  the 
36th  section  of  the  28  A  29  Vict.  c.  121.  The 
offence  there  consists  in  the  purpose  for  which  the 
net  is  used.  Now  I  thimc  we  must  read  this 
section  with  the  39th.    The  offence  itself  is  left  as 


it  was  before.  If  the  Legislature  had  intended  to 
have  excluded  all  nets  which  might  be  capable  of 
catching  salmon,  they  would  so  have  expressed 
themselves.  I  think,  therefore,  that,  according  to 
their  finding  of  the  facts,  the  justices  were  right 
in  their  decision. 

Judgnumi  for  the  re^jjondent. 
Attorneys  for  the  appellant.  Sole,  Turner,  and 
Turner. 


Saiiirday,  Jan.  28,  1871. 

The  Wjs.st  Lonixjn  Extension  Railway  Company 
(apps.)  V.  The  Assessment  Committee  of  thjs 
FuLUAM  Union  and  the  Omsrseeks  of  the  Poor 
of  the  Parish  of  Fulham  (resps.) 

Order  of  reference — 12  ^'13  Vict.c.  45,  «.  13  (Baines*8 

Act) — Award — Conts. 

An  am)pnl  ayainni  a  poor  rate  haoimj  hee)t>  entered 
ana  respited,  the  settttions  ordered,  with  the  consent 
oftheinirtieif,  that  "  the  mutter  in  di»pvfe''  nhotdd 
be  referred  to  the  Queen's  Cmtnsel  nam^d  to  in* 
quire  into  and  arbitrage  thereon. 
Peitdimj  the  award,  tlie  **  heariuy  ami  di'temiiniinj 
the  appeal  "  was  fornMlly  adjourned  from  Heanions 
to  sessions.     The  arhitraioi'  awarded   thai    **  the 
aitpeal  he   dismissed  and  that  the,  appellants  do 
pay   to  the  respondents   their  costs   of  the   no  id 
appeal.**  The  Court  of  Queen* s  Bench  on  a  motion 
of  the  appellants  granted  a  rule  directing  the  arbi- 
tratar  to  strike  out  the  paii  of  his  award  relating 
to  costs,  on  the  ground  that  the  order  of  reference 
confeiTcd  no  pmcer  tqian  him  to  give  them.     An 
application  to  the  sessions  to  order  the  pa^fm-ent  of 
the   I'e^fpondenfs*   costs   was  refused,   and  a  rule 
having  been  obtained  for  a  mandamus  command' 
ing  the  sessions  to  give  such  costs  as  they  might 
think  ftf: 
Held,  that  the  reference  was  in  fact  ordered  under 
Bainess  Act  (12  ^  13  Vict.  c.  46,  s.  13),  that  the 
sessions,  having  parted  with  their  jurisdiction  to 
the  arbitrator,  had  no  power  to  add  to  or  alter  his 
aicard,  but  that  their  judicial  functions  tcere  at  an 
end,  and  they  had  merely  the  ministerial  duty  to 
perform  of  entering  tlw  amended  award  as  their 
judgment. 
Reg.  V.  The  Justices  of  the  West  Riding  of  York- 
shire, 12  L.  T.  -Ren.  N.  S.  380,  followed. 
An  appeal,    entered    at    the    Middlesex   Quarter 
Sessions,  by  the  West  London  Extepsion  Railway 
Company,  against  a  rate  for  the  relief  of  the  poor 
of  the  parish  of  Fulham,  was  respited  from  time 
to  time  until  the  20th  Feb.  1869,  when  the  sessions 
made  an  order,  the  material  part  of  which  was  as 
follows : 

It  is  ...  .  ordered  that  the  hearing  and  determining 
the  matter  of  an  appeal  between  the  ....  appellant8, 
and  respondents,  touching  a  certain  rate  or  assessment 
made  on  the  let  May  1868  ....  do  stand  farther  ad- 
joomed  until  the  next  general  quarter  sessions  of  the 
peace,  to  be  holden  ....  on  Monday  the  5th  April  next. 
And  it  is  farther  ordered  by  and  with  the  consent  of 
counsel  on  both  sides,  that  the  matter  in  dispute  between 
the  appellants  and  respondents  herein  shall  be  referred 
to  John  Gray,  Esq.,  ....  one  of  Her  Majesty's  counsel 
learned  in  the  law,  to  inquire  into  and  arbitrate  thereon, 
the  said  seTeral  parties  agreeing  and  consenting  to  abide 

the  report  of  such  his  arbitration And  it  is  farther 

ordered  that  notice  in  the  mecm  time  be  ^yen  unto  the 
assessment  committee  of  the  Fulham  union  and  the 
churchwardens  and  overseers  of  the  poor  of  the  parish 
of  Fulham,  that  they,  and  all  pexsona  concerned  do  attend 
the  court  at  the  ....  Guildhall,  Westminster,  on  Friday . 
the  30th  April  next^  at  tha  houx  ol  \a^\&.>^^  VsKiis£ys&.^ 
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the  same  day,  to  hear  and  abide  the  judgment  and  deter- 
mination of  the  said  court  touching  the  said  appeal. 

The  "hearing  and  determining  the  matter  of 
the  appeal"  was  adjourned  from  sessions  to  ses- 
sions by  successive  formal  orders,  and  on  the  28th 
Jan.  1870,  the  arbitrator  made  his  award,  which 
contained  the  usual  recitals  and  concluded  thus  : 
"  Now  I  do  make  my  award  of  and  concerning  the 
premises  as  follows  : — I  do  award  and  order  that 
the  said  appeal  be  dismissed,  and  that  the  appel- 
lants do  pay  to  the  respondents  their  costs  of 
the  said  appeal,  to  be  taxed  by  the  proper  oflficer 
of  the  court  of  quarter  sessions  m  the  usual 
manner.     In  witness,"  &c. 

This  award  was  sent  back  to  the  arbitrator  by 
the  Court  of  Queen's  Bench,  to  be  amended,  on 
the  ground  that  the  sessions  had  not  given  him 
authority  to  award  costs  in  their  order  of  refe- 
rence: (The  West  London  Extension  Ba'dway 
Cnnipamj  v.  The  Assessm^^nt  Commitee  of  the  Fulhani 
Union,  cjc,  22  L.  T.  Rep.  N.  S.  523;  L.  Rep.  5 
Q.  B.  861.)  The  amendment  was  made  accordingly 
by  striking  out  so  much  of  the  award  as  gave  costs. 
After  further  regular  adjournments  of  the  appeal, 
an  application  was  made  on  the  14th  May  by  the 
respondents  to  the  sessions,  to  adopt  the  award, 
ana  that  as  the  appellants  had  entirely  failed  in 
their  appeal  the  court-  would,  in  accordance  with 
its  invariable  rule  and  practice,  order  the  payment 
of  the  respondents'  costs  of  the  said  appeal  to  be 
made  by  the  appellants.  The  question  as  to  costs 
having  been  argued  by  counsel  on  both  sides,  the 
sessions,  after  another  adjournment,  decided  that 
their  remaining  duty  was  ministerial  only,  ordered 
that  the  award  should  be  enrolled  as  the  judgment 
of  the  court,  and  refused  the  application  on  the 
part  of  the  respondents  as  to  the  costs  of  the  appeal. 

A  rule  was  afterwards  obtained  calling  on  the 
justices  to  show  cause  why  a  nmudamns  should  not 
issue,  commanding  them  to  enter  continuances 
upon  the  said  appeal,  and  at  the  next  general 
quarter  sessions  to  proceed  to  consider,  award,  and 
order  such  costs,  as  by  the  justices  in  their  discre- 
tion should  be  thought  reasonable,  to  be  paid  by 
the  appellants  to  the  respondents. 

Against  this  rule, 

Fieldf  Q.C.,  Poland  with  him,  showed  cause. — 
The  case  was  undoubtedly  referred  under  Baines^s 
Act :  (12  &  13  Vict.  c.  45  (a.)  Before  that  enact- 
ment there  was  no  power  to  refer :  (Thorp  v.  CoU 

(a)  Sect.  13.  It  shall  be  lawful  for  any  court  of  general 
•r  quarter  sessions  of  the  peace  before  which  any  append, 
wiiD.  certain  exceptions,  shidl  be  brought  to  order,  with 
the  consent  of  tne  parties  or  their  attorneys,  that  the 
matter  or  matters  of  such  appeal  be  referred  to  arbitra- 
tion to  such  person  or  persons,  and  in  such  manner  and 
on  such  terms  as  the  said  court  shall  think  reasonable 
and  proper  ;  and  such  order  shall  be  made  a  rule  of  the 
Court  of  Queen's  Bench  on  the  application  of  either 
paurty  ;  and  the  award  of  the  arbitrator  or  arbitrators,  or 
umpureage  of  the  umpire,  may,  on  motion  by  either  party, 
at  tiie  sessions  next  or  next  but  one  after  such  award  or 
umpireage  shall  have  been  finally  made  and  published,  or 
after  the  decision  of  the  Court  of  Queen's  Bench,  on  any 
motion  for  setting  aside  the  same,  be  entered  as  the 
judgment  of  the  court  of  general  or  quarter  sessions  in 
the  appeal,  and  shall  be  as  binding  and  effectual  to  all 
intento  as  if  given  by  the  said  court :  Provided  always, 
that  the  Court  of  Queen's  Bench  may,  if  it  thinks  fit,  on 
application  within  the  term  next  after  the  making  and 
puolication  of  such  award  or  umpireage,  either  refer  the 
case  back  again  to  the  same  arbitrator,  arbitrators,  or 
umpire,  or  wholly  set  aside  the  award  or  umpireage 
alr^Mly  made,  and  may  in  the  latter  event  order  the  coi^ 
of  ^neral  or  quarter  sessions  to  enter  oontinuanoes  and 
Jiew  the  appeal. 


2  C.  M.  &  R.  367.)  It  was  deemed  to  be  a  reference 
under  Raines's  Act  when  the  former  rule  was  argued 
in  this  court:  (The  Went  London  E-iiension  Kail  way 
Company  v.  The  Assessment  Com  mifttie  of  the  Fnlhant 
Union  (sup.)  It  is,  however,  now  suggested  by  the 
respondents,  that  the  award  of  the  arbitrator  was 
but  a  report.  Yet  they  applied  to  the  sessions  to 
enrol  "  the  award."  Moreover  the  appellants  made 
the  order  of  sessions  a  rule  of  court  under  sect.  13 
of  the  above  Act,  and  no  objection  was  made. 
Next  a  rule  nisi  was  obtained  to  strike  out  such 
part  of  the  award  as  related  to  costs,  and  this  court 
made  the  rule  absolute,  on  the  gi'ound  that  power 
had  not  been  given  to  the  arbitrator  to  award 
them.    The  court  then  called  on 

Hnddlestouy  Q.  C,  and  Castle,  in  support  of  the 
rule. — ^There  were  successive  adjournments,   the 

?uarter  sessions  continuing  seised  of  the  appeal, 
f  this  had  been  a  rfeference  under  sect.  13  of 
Baines's  Act  alone  therig  would  have  been  no  neces- 
sity to  adjourn,  for  it  has  been  held  that  from  the 
time  when  a  reference  under  that  section  is  ordered 
the  court  of  quarter  sessions  has  only  a  minis- 
terial duty  to  enter  the  judgment :  (A^f/.  v.  The 
Jnsfii't's  of  thp  Wi'xf  Ridinij  of  YorkKhirc,  12  L.  T. 
Rep.  N.  S.  380 ;  d  B.  &  S.  531.)  When  the  matter 
was  referred  to  Mr.  Gray,  it  might  have  been  re- 
ferred under  the  old  system.  [Blac  khujin,  J. — 
But  you  cannot  construe  this  order  as  a  conven- 
tional agreement  such  as  you  allude  to.]  In  Jic^' 
V.  Hardina  (2  Salk.  477),  the  court  held  that  **  a 
judge  of  Nisi  Prius,  by  consent  of  parties,  may 
make  a  rule  to  refer  a  cause,  but  the  sessions  can- 
not do  so  though  by  consent.  They  ma}-  refer  a 
thing  to  another  to  examine,  and  make  report  to 
them  for  their  determination,  but  cannot  refer  a 
thing  to  be  determined  by  the  other,"  and  the  same 
proi)osition  is  laid  down  in  Nolan's  Poor  Law  ( kli 
edit.,  vol.  2,  p.  547).  Now  here  they  adjourned 
the  appeal,  and  referred  **  the  matter  in  dispute," 
the  paries  agreeing  to  "  abide  the  report,"  the 
very  words  used  in  liex  v.  ILudiny  (snp.).  [Black- 
burn, J. — If  the  question  referred  luwi  been  one  of 
figures  only  they  might  have  referred  it  to  an 
accountant,  but  they  refer  it  as  a  matter  of  law  to 

"John   Gray,   Esq one   of    Her  Majesty's 

counsel  learned  in  the  law."]  It  may  be  that  the 
sessions  thought  it  convenient  that  a  leg-al  arbitra- 
tor should  apply  the  law  to  the  facts,  and  rcj)ort 
thereon,  but  Kept  their  jurisdiction  over  the  sub- 
ject-matter of  the  appeal.  [Mkluhi,  J.  But  the 
arbitrator  orders  the  appeal  "  to  be  dismissed."] 
There  may  have  been  an  omission  of  the  sessions 
to  insert  a  power  as  to  costs  in  the  order  ;  but  they 
can  now  remedy  the  hardship  resulting  therefrom 
by  giving  costs.  They  had  a  power  to  deal  with 
the  report  when  it  came  bjick  to  them.  The  award 
was  made  by  the  arbitrator,  then  at  the  next 
sessions  counsel  for  the  appellants  applied  to  the 
court  to  "  adopt  the  report,"  and  the  court 
**  further  adjourned  the  appeiU  to  the  next  quarter 
sessions,  and  ordered  that  the  parties  should 
attend  to  hear  and  abide  by  the  judgment  and 
determination  of  the  said  court  touching  the  said 
appeal."  In  liey.  v.  Tlie  Jn^itin's  of  the  Wtsf  EidiiK/ 
of  Yorkshire  (sup.),  Cockbum,  C.J.,  says:  "I  do 
not  agree  with  the  respondents'  counsel  that  the 
court  of  quarter  sessions  may  respite  the  apj>eal 
from  sessions  to  sessions,  and  then  take  into  con- 
sideration the  matters  already  referred  to  arbitra- 
tion, and  affirm  and  annul  such  part  as  they  think 
right.    There  is  no  provision  of  that  sort ;   the 
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award  or  nmpirage  having  been  made  at  the  next 
sessions,  or  next  out  one,  the  court  is  to  be  moved 
not  to  make  any  order  respecting  it,  but  to  enter 
it  as  the  judgment  of  the  court  of  quarter 
sessions  beiore  whom  the  appeal  came  on  to  be 
determined/*  Where  the  sessions  retain  their 
jurisdiction  to  hear  and  determine  the  matter,  as 
they  have  done  in  this  instance,  they  have  power 
when  the  report  comes  back  to  deal  with  it.  Sup- 
pose they  had  said  in  express  terms,  "  We  do  not 
mtend  this  to  be  a  reference  under  Baines's  Act  ?'' 
If  they  have  not  reserved  jurisdiction  over  the 
appeal,  they  have  reserved  it  over  the  question  of 
costs  by  respiting  from  time  to  time.  In  Be/f.  v. 
The  Justicett  of  the  We4ii  Rldiiig  of  Yorkshire  (sup.)^ 
"  the  appeal  '*  was  referred ;  but  here  only  "  the 
matter  m  dispute,**  and  there  is  a  distinction.  Nor 
in  this  case  are  the  sessions  asked  to  exercise  any 
discretion  or  to  do  more  than  to  make  the  usual 
order  according  to  their  practice,  that  the  costs 
shall  follow  the  event. 

BiACKBURN,  J.  — I  think  it  is  Qiiite  clear  that  this 
rule    must    be    discharged.     The  moment  it  is 
understood  what  the  order  of    quarter  sessions 
really  was,  the  case  is  plain.     Now  before  Baines* 
Act  the  quarter  sessions  had  no  power  to  refer  a 
nmtter  at  all.     They  might,  by  agreement,  say 
that  some  question  of  fact,  or  even  of  law,  might 
be  referred  to  an  individual  who  should  report  to 
them,  and  whose  judgment  they  would  take  as 
their  own,  thev  making  their  award  accordingly. 
But  they  could  make  no  reference,  and  therefore 
the  arbitrator  could  not  be  brought  before  this 
court  for  what  he  did.     The  whole  matter  must 
have    been    done    privately.      Then    Baines*   Act 
(12  &  13  Vict.  c.  45)  by  sect.  13  enacts,  that  the 
court  of  quarter  sessions  may  make  an  order  with 
the  consent  of  the  parties  that  the  matter  of  an 
appeal  "  be  referred  to "  any  arbitrator,  and  the 
award  of  the  arbitrator    .     .     .     may  on  motion 
by  either  party  at    the  sessions   next    or    next, 
but    one    after    such    award    .     .     .    shall    have 
been  finally  made    and  published,   or    after  the 
decision  of  the  Court  of  Queen's  Bench  on  any 
motion  for  setting  aside  the  same  be  entered  as 
the  judgment  of  the  court  of  general  or  quarter 
sessions  in  the  appeal,  and  shall  be  as  binding  and 
effectual   to  all   intents   as  if  given  by  the  said 
court.'*  Nothing  can  be  clearer  when  one  reads  that 
section,  even  without  reference  to  cases,  although 
Uetj.  V.  The  Justices  of  the  West  Ridimj  of  Yorkshi/m 
{sup.),  and  the  former  decision  of  the  court  in  tho 
present    appeal,  are  both  express  authorities  on 
the  point,  tliat  where  there  is  a  reference  of  this 
kind  it  may  be  brought  before  the  Queen's  Bench 
but  after  it  has  been  altered  all  the  quarter  sessions 
have  to  do.  is  to  enter  it,  and  they  cannot  vary  ii. 
Taking  it  that  the  quarter  sessions  did  make  tho 
order  whereby    they    said    they  adjourned    this 
matter  to  a  future  day — that   might  have  been 
necessary,  but  would  do  no  hurt — and  then  they 
proceed,  and  it  is  further  ordered  ** .  .  .  that  the 
mattor  in  dispute  .  .  .  ^haW  be  referred  to  John 
Gray,   Esq.  ...    to  inquire  into   and    arbitrat<3 
thereon,  the  said  several  parties  agreeing  and  con- 
senting to  abide  the  report  of  such  his  arbitration.'* 
That  one  word  "  report  *'  formed  the  basis  of  an 
argument  which  Mr.  Huddleston  endeavoured  to 
urge  upon  us.    It  seems  to  me  that  is  not  suffi- 
cient, and  that  the  quarter  sessions  intended  to 
refer  1^  whole  matter  to  Mr.  Gray,  and  thereby 
parted  with  their  jurisdictioii. 


Mellor,  J. — I  am  of  the  same  opinion.  I  am 
satisfied  that  all  parties  considered  it  an  absolute 
reference  by  the  quarter  sessions  to  Mr.  Gray,  and 
it  is  only  because  he  had  assumed  power  over  costs 
which  their  order  did  not  give  him,  that  they  have 
changed  their  decision.  Now  I  think  Reg.  v.  The 
Jiisfiees  of  West  Riding  of  Yorkshire  (sHp.)^  the 
case  used  for  the  respondents,  is  a  dscided  autho- 
rity against  their  argument.  In  it  Cockburn,  C.J. 
says  :  "  Here  the  original  order  gave  no  power  to 
any  subsequent  court  as  to  costs;  and  under 
sect.  13  it  can  do  no  more  than  enter  on  record  the 
award  or  umpirage.  Therefore,  on  the  true  con- 
struction of  this  section,  the  court  of  quarter  ses- 
sions which  made  the  original  order  is  fundus 
officio  as  to  these  costs,  and  no  subsequent  court 
has  authority  to  deal  with  them.*'  Now  that  seems 
to  me  directly  in  point  and  conclusive.  I  think, 
therefore,  the  rule  should  be  discharged. 

Lusu,  J. — No  one  can  doubt  the  intention  of  the 
parties    that    this    should  be  a  reference  under 
Baines's  Act ;   indeed,  if  it  were  not  so,  the  court 
would  have  had  no  power  to  do  what  they  did ' 
when  the  case  was  before  them.    It  was  conceded 
on  both  sides  that  it  was  a  reference  under  the 
Act.    That  being  so,  I  am  clearly  of  opinion  that 
the  quarter  sessions  had  no  power  to  ndd  to  or 
alter  the  award ;  so  soon  as  they  made  the  order  of 
reference  under  the  Act  their  judicial  functions 
were  at  an  end,  and  the  duty  only  remained  of 
entering  the  award  when  made.     The  case  of  Reg. 
V.  The  Justices  of  West  Riding  of  Yorkshire  (sup.) 
is  directly  against    the    respondents*   argument. 
There  the  quarter  sessions  had  referred  a  question 
of  law  in  a  rating  case  to  this  court,  the  parties 
agreeing  that  on  our  judgment  being  given  the 
question  of  fact  should  be  referred  to  ar.  arbitra- 
tor; therefore,  the  judgment  on  the  law  was  that 
of  the  quarter  sessions.     The  arbitrator  on  the 
facts  had  made  his  award,  and  the  court  of  quarter 
sessions  confirmed  his  award,  with  costs  to  the 
respondents.     On  taxation   of  costs  the  clerk  of 
the  peace  reftised  to  allow  so  much  of  the  costs  as 
related  to  the  reference,  on  the  grounds  that  the 
sessions  had  no  powtT  to  give  them ;  and  the  Court 
of  Queen's   Bench   held  that  he  was  right  in  st) 
doing.    That  was  the  only  point  decided  and  is 
expressly  against  this  apphcation. 

Ride  discharged. 

Attorney  for  the  appellants,  W.  Haggerfg. 

Attorney  for  the  respondents,  /.  Alley  Joiifs. 

COUBT  OF  COMMOir  PLEAS. 

Reported  by  M.  W.  Mckellab,  and  H.  H.  Hockino,  Esqn., 

liurriBters-at-Law. 


Thursday,  Jan.  26, 1871. 
•  Simpson  (app.)  v.  Smith  (resp.) 

Metropolis  Local  Management  Acts  Amendment  Act 
1862  (26  ^  26  Vict.  c.  102),  s.  7b—Genend  li^ie  of 
buildings — Lins  fixed  by  architect — Powers  of 
magistrate. 

Undei'  sect.  75  of  tlie  Metropolis  Local  Manngem^it 
Acts  Amendment  Act  1862,  it  is  a  necessary  pre- 
liminai'y  to  tlisjui-isdictian  of  the  magistrate  that 
tlve  superintending  archiiect  of  the  Metropolitan 
Board  of  Works  for  tlie  time  being  shovtd  Juive 
fixed  the  general  line  of  builditigs  for  tlie  street  in 
which  tlie  person  against  whom  proceedings  are 
taken  under  the  section  is  alleged  to  have  built 
beyond  the  gei^eral  line;  hut  the  mag^straie^  6«f<m:. 
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convicting  snrJi  fterson  under  the  section^  is  homui 
to  receive  evidence  as  to  what  is  the  gr^iiercd  line  of 
huildin{fSi  and  to  decide  for  himself  wJiether  the 
general  line  as  fixed  hy  the  architect  is  tlie  true 
genei'al  line. 

Bauman  v.  The  Vestry  of  St.  Pancras  (36  L.  J. 
127.  If.  C. ;  L.  Rep.  2  Q.  B.  528),  rornmented  on, 
and  St.  Greorge's,  Hanover-square  v.  Sparrow 
(10  L.  T.  Rep.  N.  8.  504 ;  16  C.  B.,  N.  S.,  209 ;  32 
L.  J.  118,  M.  C.)  upheld. 

On  appeal  from  a  metropolitan  police  magistrate, 

the  following  case  was  stated  : 

2.  On  the  2l6t  Oct.  1869,  complaint  was  made 
before  me  as  one  of  the  police  magistrates  for  the 
metropolis,  sitting  at  tne  police  court  of  Marl- 
borough-street,  in  the  county  of  Middlesex,  within 

*the  metropolitan  police  district,  by  the  respondent, 
on  behalf  of  the  vestry  of  the  parish  of  St. 
Greor^e's,  Hanover-squai-e,  for  that  the  said 
appellant,  on  the  10th  Aug.  1869,  in  the  said 
parish  and  county,  and  within  the  said  district, 
did  unlawfully  erect  a  certain  erection,  to  wit  a 
bay-window,  without  the  consent  in  writing  of 
the  Metropolitan  Board  of  Works,  beyond  the 
general  line  of  buildings,  in  a  certain  street,  called 
Stratton-street,  in  the  said  parish,  county,  and 
.  district,  the  distance  of  such  hue  of  buildings  not 
exceeding  50ft.  from  the  highway,  contrary  to  the 
statute  in  such  case  made  and  provided,  and  a  sum- 
mons was  thereupon  issued  by  me  requiring  the  ap- 
pellant to  appear  on  the  Thursday  then  next,  at  two 
o'clock  in  the  afternoon,  at  the  police  court,  before 
me  or  such  other  magistrate  of  the  said  police 
court  as  might  bo  then  there,  to  answer  to  the  said 
complaint. 

3.  On  the  28th  Oct.  1869,  being  the  day  so  fixed 
as  aforesaid,  and  at  the  time  in  the  said  summons 
montioned,  the  respondent  and  appellant  ap[)eared 
before  me  respectively  at  the  said  police  court,  to 
support  an  answer  to  the  said  complaint. 

4.  It  was  proved  before  me,  ana  I  find  as  fol- 
lows : — That  the  appellant  carried  on  the  business 
of  a  builder  at  No.  241,  Tottenham -court-road,  and 
that  he  did  on  the  said  10th  Aug.  1869,  on  certain 
premises  situate  on  the  west  side  o^*  Stratton- 
street  aforesaid,  in  the  said  parish  and  county, 
within  the  said  district,  erect  a  bay-window  with- 
out the  consent  in  writing  of  the  Metropolitan 
Board  of  Works,  such  consent  having  been 
applied  for  by  the  ap{>cllaut  and  refused; 
secondly,  that  George  Vulliauiy,  who  was  the 
superintending  architect  to  the  Metropolitan 
Board  of  Works,  as  such  superintending  archi- 
tect, had  pursuant  to  the  Metropolitan  Manage- 
ment Amendment  Act  1862,  by  his  certificate, 
bearing  date  the  5th  Oct.  186'.^  decided  the 
general  line  of  buildings  on  the  west  side  of 
Stratton-street  aforesaid ;  thirdly,  that  the  distance 
of  the  general  line  of  buildings  so  decided  as  afore- 
said from  the  highway,  did  not  exceed  50fl.,  and 
that  the  said  baj^  window  was  beyond  the  said 
general  line  of  buildings  so  decided  as  aforesaid  ; 
fourthly,  that  the  appellant  (who  was  not  repre- 
sented by  counsel  or  attorney)  gave  no  evidenc^e  as 
to  the  general  Une  of  buildings  so  decided  as  a'ore- 
said,  and  I,  considering  myself  bound  by  the  de- 
cision in  the  case  of  Bauman  v.  The  Veshij  of  St. 
Fancras  (L.  Rep.  2  Q.  B.  528),  to  act  on  the  super- 
intending architect's  certificate,  decided  accord- 
ingly against  the  appellant. 

5.  The  appellant  having  subsequently  applied 
to  me  under  the  stat.  20  £  21  Yict.  c.  43,  to  state 


and  sign  a  case  setting  forth  the  facts  and  grounds 
of  such  determination  for  the  opinion  of  your 
Lordship's  court,  and  having  duly  entered  into 
such  recognisance,  and  paid  such  fees  a^  by  the 
said  statute  in  that  behalf  are  reouired,  I  submit 
to  your  Lordships  the  question  wnether  or  not  I 
was  right  in  so  determining  such  complaint  on  the 
decision  of  the  superintending  architect  as  to  the 
general  line  of  buildings. 

6.  If  your  Lordships  should  be  of  opinion  in  the 
negative  then  the  case  is  to  be  remitted  to  me  to 
decide  the  general  line  of  buildings  so  decided  as 
aforesaid ;  if  your  Lordships  should  be  of  opinion 
in  the  affirmative,  then  my  determination  is  to 
stand,  and  the  case  is  to  be  remitted  to  me  to  make 
such  orders  as  by  the  statute  in  that  behalf  are 
required  to  be  made. 

The  followmg  were  the  appellant's  points  of 
argument :  First,  that  the  magistrate  was  not 
bound  by  the  decision  of  the  superintending  archi- 
tect as  to  the  general  line  of  buildings ;  secondly, 
that  the  magistrate  was  bound  to  judge  for  himself 
as  to  the  true  general  line  of  buildings. 

The  following  were  the  respondent's  points :  Tlic 
respondent  will  contend  that  the  certificate  of  the 
superintending  architect  as  to  the  general  line  of 
buildings  being  valid  in  form,  and  no  evidence 
being  given  to  show  that  such  certified  line  wiis 
not  the  true  line,  the  magistrate  was  bound  by 
such  certificate,  at  all  events  that  he  was  right  under 
the  circumstances  in  acting  on  it. 

Fieldf  Q.C.  (A.  Thesign'  with  him),  for  the  ap|>el- 
lant. — The  (|uestion  here  turns  on  the  construction 
of  sect.  75  of  25  &  26  Vict.  c.  ll>2,  and  the  case 
raises  the  question  whether  the  architect  of  the 
Board  of  Works  has  power  to  fix  the  general  line 
of  buildings,  so  as  to  be  binding  on  all  |)ersons 
living  in  a  street,  or  whether  the  magistrate,  when  the 
case  comes  before  him  under  the  section,  has  power 
to  hear  evidence  on  the  subject,  and  disregard  the 
line  fixed  by  the  architect,  if  it  appear  to  mm  not 
to  be  the  general  line.  The  case  of  iS7.  Genrgr's, 
Hanovor-squarp  v.  Sparrow  (10  L.  T.  Rep.  N\  S. 
504;  16  C.  B.,  N.  S.,  209 ;  3:J  L.  J.  118,  M.  C),  is  an 
authority  directly  in  favour  of  the  appellants ;  but 
the  case  of  Bauman  v.  Thr  VvHtn/  of  St.  Vann'as 
(36  L.  J.  127,  M.  C. ;  L.  Rep.  2  Q.  B.  528),  which  has 
since  been  decided  in  the  Couil  of  Queen's  Bench, 
was  supposed  by  the  magistrate  to  havo  over- 
ruled Si.  (reorg*'*Sf  Iffnion'r-f^qunr*'  v.  Sjtnn'ini\  and 
to  oblige  him  to  consider  the  line  »is  Hx(m1  by  the 
architect  final  and  conclusive.  Tiie  comments 
made  by  the  court  of  Queen's  Bench  in  IlmmfDi's 
case  on  the  judgment  of  this  court  in  Spnrmics 
case  certainly  tend  to  discredit  the  latter ;  but  it 
was  not  necessary  for  the  decision  of  the  former 
case  to  decide  the  point  raised  in  the  latt<'r,  nor  is 
the  iu.'tual  decision  in  Banuuni^K  case  neces- 
sarily conflicting  with  that  in  Sintrmw'tt  cuse. 
[Box ILL,  C.J.  The  learned  judges  in  the  Court 
of  Queen's  Bench  are  re|)orted  to  have  said  that  we 
overlooked  the  fact  that  it  is  the  line  fixed  bythe 
architect  that  gives  the  magistrates  jurisdiction ; 
that,  however,  is  not  so,  as  appears  especially  from 
the  report  of  the  case  in  16  C.  B.,  N.  8.  pp.  216 
and  2 18.  J  If  the  architect's  certificate  be  final  and 
conclusive,  the  ma^strate  has  nothing  to  do  but 
to  measure  the  bunding  to  see  whether  it  comes 
beyond  it.  Moreover,  the  line  may  be  fixed  at  any 
time  before  the  hearing  before  the  magistrate  {Ban- 
man  V.  Tlie  Vestry  cf  8t  Pana-as),  and  it  is  obvi- 
ously unjust  that  a  man,  who  has  built  before  the 
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line  is  fixed,  should  be  liable  to  have  his  building 
pulled  down  without  any  appeal  against  the  archi- 
tect's decision.  That  could  not  have  been  the 
intention  of  the  Legislature.  [M.  Smith,  J. — It  is 
confessedly  the  decision  of  the  architect  that 
gives  the  magistrate  jurisdiction ;  the  magistrate 
then  has  power  under  the  section  to  order  the 
demolition  of  so  much  of  the  building  as  may  be 
beyond  the  general  line  so  fixed.  Suppose,  then, 
that,  yielding  to  your  contention,  the  magistrate 
takes  upon  himself  to  fix  a  line  different  from 
that  fixed  by  the  architect  and  finds  that  the 
building  in  question  goes  one  foot  beyond 
the  line  so  fixed  by  nim,  but  ten  feet  be- 
yond the  line  fixed  by  the  architect.  Would  he 
be  bound  under  the  section  to  order  the  demo- 
lition of  the  ten  feet?  WillBs,  J. — No;  the  part 
is  included  in  the  whole ;  if  he  has  power  to 
order  the  demolition  of  ten  feet,  he  may  order  the 
demolition  of  one.]  In  Wand»worth  Board  of 
Works  y.  Hall  (19  L.  T.  Rep.  N.  S.  641 ;  L.  Rep.  4 
C.  P.  8o),  this  court  seems  to  have  been  inclined 
to  uphold  its  ruling  in  St.  George  s  Hanover  Sqnnre 
V.  Sparrow,  but  it  was  not  necessary  there  to  raise 
this  precise  point,  as  in  that  case  the  respondent 
had  built  beyond  the  line  decided  by  the  magis- 
trate as  well  as  the  architect,  to  be  the  general 
line.  The  expression  "  general  line "  is  substi- 
tuted in  sect.  75  of  25  &  26  Vict.  c.  102  for  the 
expression  "  regular  line  "  in  18  &  19  Vict.  c.  120, 
8.  143.  But  it  was  held  that  even  the  latter  ex- 
pression was  not  to  be  construed  too  strictly : 
(Tear  v.  Freebody,  4  C.  B.,  N.  S.,  228);  whereas 
if  the  contention  of  the  respondent  be  correct,  the 
magistrate  would  have  no  option  but  to  pull  down 
every  inch  that  went  beyond  the  line  fixed  by  the 
architect. 

Hiddleefoa,  Q.  C.  {Streefen  with  him),  for  the  re- 
spondent.— ^The  magistrate  had  before  him  the 
evidence  of  the  architect  on  one  side,  and  no 
evidence  at  all  on  the  other ;  under  these  circum- 
stances he  was  quite  right  in  regarding  the 
evidence  of  the  architect  as  uncontradicted,  and 
therefore  conclusive.  [Bovill,  C.  J. — I  cannot  for 
a  moment  think  that  that  is  the  question  sub- 
mitted to  us ;  the  real  question  is,  whether  the 
magistrate  had  power  to  decide  the  line  for  him- 
self and  against  the  opinion  of  the  architect.]  He 
had  no  such  power ;  the  Act  makes  the  architect's 
decision  final  and  conclusive.  The  interpretation  of 
the  75th  section  pfiven  by  the  Queen's  Bench  in 
Bnnman  v.  The  Vestrij  of  St.  Pancras,  is  the  right 
one.  Tne  es.seuce  of  the  offence  created  by  the 
section  is  acting  contrary  to  the  decision  of  the 
architect,  and  without  the  consent  of  the  autho- 
rities. 

Fi*Ui,  Q.  C.  in  reply. 

BoviLL,  C.  J. — It  seems  to  me  that  the  point 
which  Mr.  Huddleston  contends  is  left  to  our 
decision  is  not  the  ])oint  which  the  magistrate 
i-eally  required  us  to  decide.  The  magistrate 
arrived  at  the  decision  which  ho  made,  because  he 
thought  he  was  bound  by  the  authority  of  Banmau 
V.  t£'  Vestry  of  St.  Paiwras,  to  which  he  has  re- 
ferred in  the  case,  and  he  says  that  he  decided 
against  the  appellant  accordingly,  and  the  question 
for  U8  to  decide  is,  whether  ne  was  right  in  so 
determining,  in  other  words,  whether  he  was 
bound  by  tEat  decision  to  take  the  course  he  did. 
That  appears  from  the  6th  paragraph  of  the  case, 
where  it  says, "  If  your  Lordsnips  should  be  of 
opinioii  in  toe  negative,  then  the  case  is  to  be  re- 


mitted to  me  to  decide  the  general  line  of  buildings 
as  aforesaid."    The  real  point,  then,  is  whether 
the  certificate  of  the  architect  was  final  and  conclu- 
sive, so  that  the  magistrate  was  bound  to  act  upon 
it,  or  whether  the  magistrate  was  at  liberty  to  exer- 
cise his  discretion   in  the  matter.     There   is  no 
doubt  great  difficlty  in  construing  the  Act,  and  in 
discovering  its  true  intention  as  to  the  effect  of 
the    architect's  certificate.      The    case,   however, 
of     St.    Gi'onje's    Hanover     Square    v.    Span'oto, 
decided  in  this  court,  is  a  direct  authority  upon 
the     point    raised    in    the    present    case.      The 
decision    in    that    case    was    arrived   at  after  a 
long  argument  and    discussion,    and    the    point 
was  very  carefully  considered.     That  case  is  un- 
distinguishable  from  this,  and   is  in    favour   of 
the  appellant.     In  Bauimtn  v.  Vestry  of  St.  Pancras, 
the  precise  point  now  under  discussion  did  not 
arise,  because  it  was  there  agreed  on  all  hands 
that  the  building  was  beyond  the  general  line,  and 
no  question  was  raised  as  to  whether  it  was  beyond 
the  architect's  line  or  not.     The  first  point  there 
raised  was  as  to  the  form  of  the  summons,  and  the 
second,  as  to  whether  the  certificate  given  by  the 
architect  after  the  erection  of  the  building,  but 
before  the    summons  was    taken  out,   gave  the 
magistrate  jurisdiction.     It   was  assumed  on  all 
hands  that  the  certificate  of  the  architect  was  neces- 
sary to  give  the  magistrate  jurisdiction;  indeed, 
it  is  obviously  so,  as  the  ma^strate  may  order  the 
demolition  of  all  the  building  beyond  the  archi- 
tect's hne.     Therefore,    it    being    assumed    and 
admitted  that  the  decision  of  the  architect  was 
necessary  to  give  the  magistrate  jurisdiction,  the 
only  point  decided  in    that    case  was  that    this 
essential    matter    might  be   given    at   any  time 
before   the   hearing.      No    doubt    the    Court    of 
Queen's     Bench    proceeded    to    take    into    con- 
sideration   the   general    scope  of  the    Act;    but 
the  precise    point    that   we    have   to  determine 
was    not    before    them.     Cockburn,     C.J.,    and 
Mellor,  J.,  both  put  a  general  construction  upon 
the  75th  section,  which  was  at  variance  with  our 
decision  in  St.  Georop's  HanovtT  Sqiuire  v.  Sparroio, 
but  Shee,  J.,  thought  that  their  decision  was  not 
inconsistent  with  ours,  nor  was  it.  Cockburn,  C.  J., 
in  his  judgment   said,   "it  appears  to   me   that 
the    learned   judges    in    the   Court  of   Common 
Pleas,  in  holoing  that  it  was  competent  to  the 
magistrate  to   fix  and  determine  a  general  lii\e 
different  from  that  determined  by  the  architect, 
overlooked  the  important  fact,  that  it  is  the  line 
fixed  by  the  architect  which  gives  the  magistrate 
jurisdiction    to    determine    whether    or    no    the 
erection  of  the  building  is  an  offence,  and  that  the 
magistrate  has  no  jurisdiction    except   with  re- 
ference to  that  line."     But  on   reference   to  the 
report  of  our  decision,  I  find  that  the  fact  was  not 
overlooked,  but  it  was  referred  to  by  my  brother 
Byles  on  the  argument,  and  the  attention  of  the 
counsel  on  both  sides  was  called  to  it.     Further, 
there  is  the  case  of  the  Waiidsworth  Board  of  Worlcs 
V.  H>iU,   where,  though  it  was  not  necessary  to 
decide  the  point,  this  court  adhered  to  the  views 
expressed    m     St.     Georyes   Haiiovf'r'sqnare     v. 
Sparrow.     In  this  state  of  the  authorities,  the  de- 
cision in  the  latter  case  being  directly  in  favour  of 
the  a])pelliint,  our  attention  is  directed  to  the  case 
of  Banman  v.  Ttio  Vestry  of  St.  Pancras,  and  the 
language  of  the  Act.    It  is  impossible  to  deny  that 
the  language  is  very  obscure.    If  it  had  been  in- 
tended that    the    line   ^<^  Vrj    VXi^    wcOob^y^KX^ 
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should  be  final  and  conclusive  on  all  parties,  I 
should  have  expected  to  find  an  express  provision 
to  that  effect.    The  Act  speaks  of  the  line  being 
decided  by  the  architect,  but  it  does  not  say  that 
his  decision  shall  be  final  and  conclusive,  and  in- 
deed the  general  scope  of  the  Act  seems  to  exclude 
such  a  notion,  for  the  section  provides  that,  in  a 
certain  event,  proceedings  shall  be  taken  before  a 
magistrate.    Why  was  the  magistrate  introduced  ? 
Could  it  have  been  intended,  that  he  should  be  a 
mere    ministerial    officer,   whose    only  functions 
should  be  to  measure  so  as  to  see  whether  the 
buildings   complained  of  transgressed  the  archi- 
tect's line  ?     I  cannot  adopt  such  a  view.     I  think 
it  must  have  been  intended,  that  the  magistrate, 
having  the  matter  before  him,  should  decide  the 
real   (question   between  the  parties,  especially  as 
there  is  no  provision  in  the  Act  for  enabUng  the 
parties  affected   to   be    heard   before  the  archi- 
tect,    or     to     exercise    any    control     over     his 
decision.     It  is  revoltin;j  to  common  sense  to  sup- 
pose that  there  should  be  no  appeal  against  such  a 
decision.     For  these  reasons,  I  think  it  must  have 
been    intended    that  there  should  be  an  appeal 
from  the  architect's  decision  to  the  magistrate. 
Again,    if    it    had   been   the    intention    of     the 
Legislature  to  make  the  architect's  decision  final, 
the   Act  would  have  said,  in  common  fairness, 
that  pubUc    notice  must  be  given  of  the  archi- 
tect's decision,  so  that  people  might  know  what 
it  was ;   and  if   the   architect    were    empowered 
to  lay  down  an  absolute  line,  I  could  unaerstand 
that,  if,  after  such  a  line  had  been  fixed  and  notice 
given,  a  man  built  beyond  the  line  without  the 
consent  of  the  proper  authorities,  he  would  be  held 
responsible  for  his  conduct.     But  both  this  court 
ana  the  Court  of  Queen's  Bench  have  decided  that 
the  architect's  decision  may  be  given  at  any  time 
before  the  hearing  of  the  complaint  by  the  magis- 
trate, so  that  the  result  of  our  adopting  the  con- 
tention of  the  respondent  might  be  that  different 
certificates  might  be  given  at  different  times  by 
different  architects,    and    that  a  man,   who  had 
taken  care  to  build  within  the  line  laid  down  at 
the  time  of  his  building,  mieht,  if  another  archi- 
tect came  and  subsequently  laid  down  a  different 
line,  be  condemned  to  pull  down  all  that  part  of 
his  building  that  transgressed  this  line.     It  must 
be  remembered  that  this  is  a  very  penal  Act.     It 
restricts  a  man's  right  of  building  upon  his  own 
land ;  it  should,  therefore,  not  be  extended  by  con- 
struction to  subject  a  man  to  have  his  property 
destroyed  for  doing  an  act  lawful  at  the  time,  but 
subsequently  made  unlawful.    Unless  compelled  by 
the  language  of  the  Act,  we  should  be  loth  to  adopt 
such  a  construction.     The  fact  that  the  architect's 
decision  may   be  given  at   any  time   before  the 
proceedings  are  taken  seems  to  me  to  show  that  it 
cannot  be  final  and  conclusive.     Again,  if  no  line 
has  been  fixed,  how  is  a  man  who  wants  to  build 
to  know  whether  he  is  to  apply  for  consent  to  the 
authorities  or  not?     How  is  he  to  apply  except 
with  reference  to  what  the  Act  says  as  to  the 
general  HneP     There  is  nothing  to    guide    him 
except  the  general  line  in  point  of  fact.    It  may  be 
that,  afler  he  has  built  legally  and  properly,   a 
question  may  arise  as  to  whether  he  has  trans- 
gressed that  line.  The  architect's  decision,  is  then, 
good  evidence  until  contraverted.     Such  a  con- 
struction satisfies  the  words  of  the  statute ;  but  if 
it  be  sought  to  stretch  these  words  farther,  and 
say  that  the  architect's  decision,  given  after  the 


building  is  finished,  without  hearing  the  parties 
and  without  giving  any  notice,  shsJI  be  without 
appeal,  that  is  a  proposition  so  monstrous 
that  I  shall  not  affirm  it  unless  compelled 
to  do  so  by  the  express  words  of  the  Act. 
Apain,  the  decision  is  ti)  be  given  by  the  architect 
*'  for  the  time  being."  It  is  consistent  to  hold 
that  this  means  at  the  time  that  it  is  wanted,  e.^., 
at  the  time  that  a  prosecution  is  being  commenced. 
Supposing  that  an  architect  at  another  time  has 
given  a  oufferent  decision,  there  is  then  no  way  of 
determining  the  question,  except  by  inquiring 
whether  the  buildings  transgress  the  general  line 
in  point  of  fact ;  and  before  a  man  is  made  respon- 
sible to  the  law,  the  magistrate  must  determine 
whether  the  line  last  fixed  by  the  architect  is  that 
general  line.  He  must  no  doubt  take  the  archi- 
tect's decision  into  account,  but  he  must  not 
exclude  all  evidence  as  to  what  is  the  general  line. 
It  seems  to  me  that  there  is  no  view  which  does 
not  present  great  difficulty,  but,  on  the  whole,  I 
prefer  to  abide  by  the  construction  put  upon  the 
Act  by  this  court  in  St.  George  Uajwver-sqiiare 
V.  Sparrow.  My  judgment  is  therefore  for  the 
appellant. 

WiLLES,  J. — I  am  of  the  same  opinion.  At  the 
time  that  Tearv.  Freehody  (4  C.  B.,  N.  S.,  228)  was 
decided,  we  had  to  determine  on  the  meaning  of 
the  words  **  the  regular  hue,"  which  was  the  ex- 
pression used  in  18  &  19  Vict.  c.  120,  s.  143,  for 
which  the  expression  "  the  general  line  "  was  sub- 
stituted in  25  &  26  Vict.  c.  102,  s.  75,  no  provision 
having  been  made  in  the  former  Act  for  a  decision 
to  be  given  by  the  architect.  It  was  laid  down  in 
that  case  that  "  regular  "  did  not  mean  straight, 
but  that  it  meant  the  general  line,  i.e.,  the  line 
that  would  preserve  a  general  appearance  of  uni- 
formity. It  was  made  a  question  of  substance,  not 
a  mere  matter  of  inches  or  feet.  When  the  certi- 
ficate of  the  architect  was  introduced  as  decisive, 
the  language  was  altered  from  **  regular "  to 
"genersQ;"  but  I  do  not  understand  that  the 
Legislature  meant  to  overrule  the  decision  in  Tear  v. 
Freebody,  but  rather  to  adopt  the  view  there 
expressed,  and  to  enact  that  small  departures  from 
geometrical  straightness  of  hue  should  not  have 
the  effect  of  exposing  a  man  to  penalties  as  for  a 
nuisance,  but  only  such  a  departure  as  would 
cause  an  eyesore,  and  that  there  should  be  some 
latitude  allowed  to  the  judge  who  had  to  deal  with 
the  question,  to  decide  whether  the  transgression 
was  a  petty  matter  to  which  the  law  would  not 
apply,  according  to  the  maxim  de  itiinimis  non 
curat  Ua!,  or  a  substantial  departure  from  the 
general  line  of  uniformity.  This  consideration 
is  most  material  when  we  look  at  the  deci- 
sion uj)on  the  75th  section  in  St.  Crem-ge^s,  Han- 
over-squarey  v.  Sparrow,  where  the  departure 
had  no  substantial  effect  on  the  uniformity  of  the 
buildings,  and  was  one  which  no  jury  would  have 
found  was  beyond  the  reguhu*  line.  'But  it  is  con- 
tended that  the  architect  of  the  Metropolitan 
Board  of  Works  has  power  to  decide  that  the 
structure,  which  there  was  held  innocent,  is 
beyond  the  general  line  ;  but  the  effect  of  making 
his  decision  conclusive  against  the  opinion  of  the 
magistrate  would  be  to  override  the  decision  of 
this  court,  which  held  that  the  magistrate  might 
exercise  his  discretion.  I  think  that  a  wholesome 
decision.  I  see  no  reason  why  the  court  should  go 
out  of  its  way  to  pronounce  the  architect's  decision 
I  fimal  and  oonclusiTe,  instead  of  holding  it  to  be  a 
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decision  in  the  first  instance,  and  subject  to  the 
control  of  the  general  officer,  before  whom  the 
matter  is  to  so.  1  think  it  far  better  to  hold  that 
the  architect  s  decision  is  a  decision  pro  re  nata, 
and,  bein^  so,  that  it  is  subject  to  the  decision  of 
the  magistrate,  so  far  as  it  aifects  a  person 
whose  agent  the  architect  is  not.  To  take  an 
analogous  case,  it  was  held  in  Bairacloiigh  v. 
Greenhnugh  (14  L.  T.  Rep.  K  S.  889 ;  L.  Kep.  1 
Q.  B.  1),  that  where  the  probate  of  a  will  was  made 
by  statute,  under  certain  circumstances,  sufficient 
cTidence,  it  should  be  considered  as  conclusive 
evidence  of  the  validity  of  the  will ;  but  that  deci- 
sion was  reversed  in  the  Exchequer  Chamber : 
(L.  Rep.  1  Q.  B.  612.)  I  hope  I  should  be  ready  to 
refer  on  aU  occasions  to  the  better  opinion  of  the 
learned  judges  in  the  Queen's  Bench  if  I  thought 
their  judgment  showed  that  I  had  been  wrong. 
But,  in  the  present  instance,  it  seems  to  me  that 
the  validity  of  our  decision  in  St.  George  s,  Hanover- 
sqnnre  v.  Sparnyw,  has  not  been  successfully  im- 
pugned either  by  the  Court  of  Queen's  Bench  or  at 
the  bar. 

M.  Smitu,  J. — The  construction  of  this  obscure 
clause  presents  great  difficulties,  and  if  the  matter 
had  been  res  infegra,  I  think  that  I  might  hesitate 
in  agreeing  with  my  learned  brethren.  The 
ground  u]x>n  which  I  feel  doubt  is,  that  it  seems 
to  me  a  question  whether  the  Legislature  did  not 
intend  to  make  the  architect's  decision  final, 
leaving  the  other  questions  to  be  decided  by  the 
magistrate.  But  the  question  is  not  res  Integra, 
there  being  an  express  decision  of  this  court  in 
St.  GfOi'ge^Sj  Haiwver  Sqiuvre  v.  Si>arrow,  and  that 
being  so,  I  do  not  feel  sufficient  doubt  as  to  the 
true  construction  of  the  statute,  to  dissent  from 
the  opinion  expressed  by  this  court  then  and  now. 
Any  construction  presents  difficulties ;  but  though 
I  entertain  a  view  upon  the  subject,  which  seems 
to  me  clearer  than  it  does  to  others,  I  do  not  wish 
to  dissent  from  the  opinions  expressed  by  my 
learned  brethren. 

Brett,  J. — I  assume  that  the  magistrate  in  this 
case  considered  that  the  architect's  decision  was 
conclusive,  and  that  he  was  precluded  from  going 
beyond  it.  That  being  so,  it  must  be  contended 
by  the  respondent  that,  though  what  is  the  general 
line  is  a  question  of  fact,  and  the  certificate  in  the 
present  case  is  wrong,  and  can  be  proved  to  be  so, 
and  although  it  was  given  after  the  erection  of  the 
building,  and  without  hearing  the  parties,  yet  the 
magistrrte  was  conclusively  bound  by  it.  The 
respondent  must  be  prepared  to  go  to  this  length, ' 
because  argument  on  the  Question  is  futile, 
unless  the  appellant  is  preparea  to  prove  that  the 
decision  of  the  architect  was  wrong.  I  think  it  is 
not' a  true  proposition  to  say,  that  a  certificate  so 
final  and  conclusive  may  be  given  after  the  build- 
ing is  finished  and  after  the  dispute  at  law  has 
commenced.  Yet  both  the  Court  of  Queen's 
Bench  and  this  court  have  held  that  the  certificate 
may  be  given  at  any  time  before  the  hearing  before 
the  magistrate.  A  further  proposition  is  involved, 
that  it  may  be  g^ven  without  hearing  the  parties  ; 
because  when  the  Le^slature  wishes  that  the 
parties  shall  be  heard,  it  makes  provision  to  that 
effect,  and  it  says  nothing  of  the  kind  when  speak- 
inff  of  the  decision  of  the  architect  in  this  case. 
Of  oonrse,  if  the  statute  clearly  affirmed  the  propo- 
Btticm  as  I  have  stated  it,  I  should  feel  bound  to 
decide  aocordingly ;  but  if  it  does  not,  I  do  not 
think  that  this  court  oaght  to  afltan  a  proposition 


so  at  variance  with  the  ordinary  rights  of  property 
and  so  revolting  to  justice.  The  aSirmative  of  the 
proposition  involves  this  consequence,  that  a  man 
who  has  bought  a  piece  of  ground,  and  built  up  to 
the  extreme  limit  of  it  (which  it  is  his  common  law 
right  to  do),  may  be  forced  to  pull  down  part  of 
the  building  and  leave  his  ground  unoccupied  on 
the  architect  giving  a  certificate,  which,  on  the 
hypothesis,  is  wrong.  That  in  any  case  seems 
revolting  to  justice,  and  all  the  more  so,  if  it  may 
happen  without  the  man  having  a  right  to  be 
heard.  The  question,  therefore,  for  us  to  decide  is 
whether  the  statute  is  clear  in  affirming  such  a 
proposition.  The  section  begins  with  a  prohibition, 
and  if  we  take  only  the  beginning  of  the  section 
down  to  the  words  "  between  the  line  of  buildings 
and  the  highway,"  the  general  line  spoken  of  may 
mean  the  actual  general  line.  Afterwards,  when 
the  section  comes  to  speak  of  the  mode  of  dealing 
with  the  supposed  ofience,  it  says  that  if  any  builo- 
inc  be  erected,  &c.,  without  consent  of  the  Metro- 
politan Board  of  Works  (which  is  only  required  when 
the  building  goes  beyond  the  general  line)  it  shall  be 
lawful  for  the  vestry  &c.  to  make  complaint  before 
a  justice  of  the  peace.  If  I  am  right  in  saying 
that  the  complaint  must  be  that  the  person  com- 
plained of  has  built  beyond  the  general  line  and 
without  consent,  that  complaint  must  be  proved. 
If  so,  is  this  enactment  that  a  certain  matter  shall 
be  decided  by  a  magistrate,  controlled  by  the  pro- 
vision in  another  part  of  the  section,  as  to  a  deci- 
sion being  given  by  the  architect.  No  doubt  by 
saying  "  decided  by  the  architect,"  the  Legislature 
may  have  meant  '* conclusively  decided;'  but  the 
provision  as  to  the  decision  of  the  architect  is 
not  made  any  part  of  the  prohibitory  clause, 
but  is  only  introduced  to  show  what  is  a  neces- 
sary point  to  be  proved  before  the  magistrate. 
The  question  then  arises  whether  "  decided 
by  the  architect "  means  "  conclusively  de- 
cided" or  only  decided  in  the  first  instance.  I 
cannot  think  that  the  Legislature  has  distinctly 
provided  that  it  shall  mean  "  conclusively  decided,  * 
and  as,  in  my  view,  such  a  provision  would  be,  as 
I  have  said,  contrary  to  the  common  rights  of  pro- 
perty and  revolting  to  justice,  I  think  the  Legisla- 
ture cannot  have  meant  "  conclusively  decided,'* 
but  only  "  decided  in  the  first  instance."  If  that 
be  so,  1  do  not  feel  pressed  by  the  argument,  that 
the  Legislature  afterwards,  in  the  same  section, 
gives  tne  magistrate  power,  in  case  he  shall  con- 
sider the  complaint  proved,  to  order  the  demolition 
of  so  much  of  the  Duildiiig  as  transgresses  "  the 
said  general  line  so  fixed  as  aforesaid."  Even  if 
the  question  were  rr»  hitegniy  I  should  come  to 
these  conclusions  ;  but  I  further  think  that  we  are 
bound  by  the  decision  of  this  court  in  *S7.  George's, 
Hanover  Sqnnre  v.  Sparrow,  which  has  not  been 
expressly  overruled. 

Jmlgnieuf  for  ih>  appellant. 

Attorneys  for  the  appellant,  Markhg  and  Tany. 

Attorneys  for  the  respondent,  Capron,  Dalton, 
and  Hifchins. 
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Friday,  Jan.  27,  1871. 
Whincup  v.  Hughes 

Appreuficeship  indenture — Masiers  death — Action 
for  return  of  premium — Money  had  and  received. 

In  an  a-ction  hy  an  apprentice  for  money  had  and 
received  a/jainst  his  ma^iter*8  eA'ecntory  the  master 
haviny  diml  within  a  yen r  from  the  commencement 
of  the  service  ichich  was  to  have  been  for  six  years: 

Held  that,  in  the  absence  of  any  ccjn'ess  provision 
to  that  effect  in  the  indenture  of  apprenticeship,  no 
portion  of  the  premium  could  be  recovered. 

This  was  an  action  tried  in  the  Salford  Hundred 
Court,  when  a  verdict  was  entered  for  Ibl.,  and 
leave  was  reserved  to  the  defendant  to  move  for  a 
nonsuit. 

The  action  was  brought  for  the  whole  or  part  of 
the  premium,  25^.,  paid  by  the  plaintiff  on  appren- 
ticing his  son  to  the  defendant  s  testator,  a  watch- 
maker. Tlie  term  of  apprenticeship  was  six  years, 
and  at  the  end  of  the  first  year  tne  master  died. 
The  instruction  of  the  apprentice  by  the  testator 
ceased  on  the  14th  July,  1869. 

The  first  two  counts  were  framed  upon  the  in- 
denture of  apprenticeship,  and  the  residue  of  the 
declaration  was  for  money  had  and  received  for 
the  use  of  the  plaintiff  and  for  accounts  stated. 

The  indenture  was  made  the  26th  Nov.  1868, 
between  George  Whincup  the  younger  of  the  first 
part,  the  plaintiff  of  the  second  part,  and  Thomas 
Kogers  Hughes,  of  Manchester,  watchmaker  and 
jeweller  (the  defendant's  testator),  of  the  third 
part,  and  witnessed  the  apprenticeship  of  George 
Whincup  the  younger  to  T.  R.  Hughes  (the 
master)  for  the  term  of  six  years,  to  be  computed 
from  the  81  Rt  July  then  last  past.  The- plaintiff, 
George  Whincup  the  elder,  for  himself,  his  heirs, 
executor.-,  and  administrators,  covenanted  that  he, 
his  executors,  or  administrators,  should  and  would, 
on  the  execution  of  the  indenture,  pa  to  the  said 
master  the  sum  of  25i.,  as  by  way  or  a  premium  on 
the  indenture  of  apprenticeship,  and  should  and 
would  during  the  said  term  find  and  provide  for 
the  said  apprentice  good  and  sufficient,  respectable, 
suitable,  and  proper  meat,  drink,  washing,  lodg- 
ings, clothes,  and  wearing  apparel,  also  medical 
and  surgical  aid  and  medicines  and  attendance  in 
case  of  sickness  or  accident.  '*  And  in  considera- 
tion of  the  due  and  faithful  services  to  be  per- 
formed by  the  said  apprentice,  and  of  the  covenants 
of  the  said  George  Wnincup  the  elder  hereinbefore 
contained,  and  also  in  consideration  of  2bl.  sterling 
on  the  execution  hereof,  paid  by  the  said  George 
Whincup  the  elder  to  the  said  master,  the  receipt 
whereof  is  hereby  acknowledged,  he  the  said 
master  doth  hereby  for  himself,  his  heirs,  execu- 
tors, and  administrators,  covenant  with  the  said 
George  Whincup  the  elder,  his  executors  and  ad- 
ministrators, and  also  with  the  said  apprentice, 
that  he  the  said  master  shall  and  will  during  the 
said  term  teach  and  instruct,  or  cause  to  be  taught 
and  instructed,  the  said  apprentice  in  the  said 
trade  or  business  of  a  watchmaker  and  jeweller,  in 
all  its  various  branches  as  carried  on  by  the  said 
master,  according  to  the  best  of  his  skill  and 
ability.  And  also  that  he  the  said  master  shall 
and  will  (except  during  such  time  as  the  said 
apprentice  shall  be  absent  from  the  ser^-ice  of  the 
said  master  by  reason  of  sickness  or  from  any 
other  cause)  pay  unto  the  said  apprentice  weekly, 
as  and  for  his  hire,  wages  during'  the  first  year,  4**. 
a  week ;  during  the  second,  l>s. ;  during  the  third, 


6». ;  during  the  fourth  7s. ;  during  the  fifth,  9». ; 
and  during  the  last  year  10^.  a  week. 

The  learned  judge  at  the  trial  said,  "  The  ques- 
tion which  remains  for  decision  is  whether  the 
plaintiff  can  recover  from  the  defendant,  as  execu- 
trix to  one  Hughes,  with  whom  the  plaintiff  was 
serving  as  apprentice  at  the  time  of  his  death,  a 
portion  of  the  premium  paid  to  Hughes  by  the 
plaintiff.  I  think  he  can.  It  was  contended  on 
behalf  of  the  defendant  that  as  the  plaintiff 
received  some  part  of  the  consideration  for  which 
the  premium  was  paid,  although  not  the  larger 
part,  he  could  not  recover  the  money  paid  for  it, 
for  in  order  to  entitle  him  to  do  so  the  failure  of. 
the  consideration  must  be  complete ;  but  I  think 
it  was  hardly  denied  that  where  the  consideration  is 
severable,  complete  failure  of  part  may  form  a 
ground  for  recovering  a  proportionate  part  of  the 
money  paid  for  it.  Now,  although  it  cannot  be 
denied  tnat  there  is  considerable  difficulty  in  sever- 
ing the  consideration  in  such  a  Ciise  as  this,  it  does 
not  appear  to  me  to  be  impossible  to  do  so,  and  I 
think  the  plaintiff  may  recover  such  part  of  his 
premium  as  a  jury  may  think  he  is  entitled  to.  I 
think,  too,  I  am  concluded  by  the  authority  of 
Cottenham,  L.C.  (see  Hirst  v.  Tolsou,  19  L.  J.  4-il, 
Ch.),  who  seems  there  to  have  decided  this  very 
question.  There  will  therefore  be  a  verdict  entered 
for  the  plaintiff ;  and  as  the  question  of  amount 
was  by  consent  left  to  me,  I  think  the  verdict 
should  be  for  15Z.  The  defendant  will  have  leave 
to  move  one  of  the  superior  courts  to  set  aside  the 
verdict  and  to  enter  a  nonsuit." 

G.  B.  HuAjhes  accordingly  obtained  a  rule  nisi 
calling  upon  the  plaintiff  to  show  cause  why  this 
verdict  should  not  be  set  aside  and  a  nonsuit 
entered,  on  the  ground  that  neither  the  premium 
paid  at  the  commencement  of  the  apprenticeship, 
nor  any  part  of  it,  is  recoverable  back,  the  consider- 
ation for  its  payment  not  having  failed  either 
wholly  or  as  to  any  apportionable  part. 

/.  W.  Mellor  showed  cause  against  the  rule. — 
There  are  many  cases  in  which  attorneys  and  their 
executors  have  been  ordered  to  pay  back  part  of  a 
premium  under  circumstances  of  this  kind,  e.  g., 
Ex  parte  Pranherd  (3  B.  &  Aid.  257).  In  another 
case.  Hirst  v.  Tolson  (2  M.  &  G.  134,  and  19  L.  J. 
441,  Ch.),  although  the  master  was  an  attorney, 
Lord  Cottenham  expressly  based  his  decision  on 
common  law  principles  applicable  to  all  appren- 
tices. The  duty  to  instruct  was  made  by  the  deed 
here  to  continue  throughout  the  apprenticeship ; 
.and  the  increased  advantage  obtained  by  the 
master  generally  in  the  later  years  is  compensated 
by  the  agreement  for  an  increase  of  wages.  [Brett, 
J. — Would  it  be  the  same  if  the  apprentice  had 
died  P]  No ;  the  master  would  then  have  still 
continued  to  be  ready  and  willing  to  carry  out  his 
part  of  the  contract : 

Aiwood  Y.  Maude,  L.  Rep.  3  Ch.  App.  369 ; 
Astk  v.  Wright,  23  Beav.  77  ; 

Cooper  v.  Simmons,  7  H.  &  N.  707  ;  5  L.  T.  Rep.  N.  S. 
713. 

Hughes  supported  his  rule. — There  is  no  case  to 
be  found  of  an  ordinary  ajiprenticeship  to  which 
this  action  has  been  held  to  apply.  In  Hirst  v. 
Tolson  the  decision  was  founded  on  a  mistake,  and 
in  all  the  other  cases  in  which  attorneys  have  been 
ordered  to  return  part  of  a  premium,  it  has  been 
admitted  that  no  action  would  lie : 

Hunt  T.  Silk,  5  East.  449 ; 

Btackbum  ▼.  Smith,  2  Ex.  783 ; 

Ftok  on  Insiinuioe,  **  Ftemiom,'*  p.  585 ; 
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[C.  P. 


Ex  pa  -te  Bayley,  9  B.  &  C.  691 ; 
Re  Thompson,  1  Ex.  864. 

BoviLL,  C.J. — This  action  was  brought  to  re- 
cover back  as  money  had  and  received  to  the 
plaintiff's  use,  part  of  the  premium  paid  to  his 
master  upon  his  apprenticeship.     The  considera- 
tion for  the  premium  was  the  master's  promise  to 
instruct  and  keep  him  during  the  term  ;  this  must 
be  governed  by  the  ordinary  rule  concerning  con- 
tracts of  this  kind.    Where  there  is  no  fault  on 
the  part  of  the  person  who  makes  the  promise,  and 
he  partly  performs  his  contract,  none  of  the  con- 
sideration can  be  recovered.    There  may  be  excep- 
tions with  regard  to  contracts  which  can  be  severed ; 
as,  for  instance,  if  a  man  purchase  and  pay  for  ten 
sacks  of  corn  at  so  much  per  sack,  and  six  sacks 
only  be  delivered,  he  can  recover  clearly  the  price 
of  four  sacks  under  any  circumstances,  because 
the  contract  can  be  severed  as  to  each  sack.   Here, 
however,  one  contract  was  made  for  the  whole 
period  of  the  service,  and  the  premium  was  paid 
for  the  whole  of  that  term  at  tne  commencement 
of  the  ap;)rentice8hip.    The  master  received  and 
taught  the  boy  according  to  the  covenants  of  the 
deed  for  about  a  year,  when  the  teaching  was  put 
an  end  to  by  the  master  s  death.   Personal  instruc- 
tion was  necessarily  terminated,  and  unless  some 
express  stipulation  were  contained  in  the  deed  to  the 
contrary,  the  whole  contract  was  at  an  end  by  the 
act  of  God.     In  the  same  way  the  permanent  illness 
of  the  apprentice  has  been  considered  a  sufficient 
conclusion  of  the  contract.    There  is  no  right  of 
action  here  upon  the  contract  itself,  for  there  is  no 
provision   as  to  what   should  happen  upon   the 
death  of   either  party ;  that  being  so,  the  usual 
consequence  must  follow,  viz.,  the  end  of  the  con- 
tract.    It  has  been  said  that  there  is  an  equity 
against  the  executor  for  the  return  of  part  oi  the 
premium  under  the  circumstances  of  this  case. 
There  is  no  principle,  however,  upon  which  such  a 
return  could  be  apportioned.    Tne  services  of  an 
apprentice  are  at  nrst  but  of  little  value,  and  the 
duties  of  the  master  are  at  the  same  time  more 
burdensome.    This  is  to  some  extent  recognised 
by  the  scale  of  wages  agreed  to  be  paid  to  the 
apprentice,  but  it  is  impossible  to  say  how  far  that 
scale  represents  the  relative  value  of  the  respec- 
tive duties.     There  is  no  instance  that  I  am  aware 
of  in  which  an  action  has  been  brought  successfully 
upon  an  ordinary  apprenticeship  under  circum- 
stances  like  the  present.     Sometimes,  however, 
an  application  for  return  of  premium  has  been 
made  upon  attorneys'  articles  of  clerkship.    In 
Ex  paiie  Bayhnj  (9  6.  &  C.  691)  a  clerk  had  been 
articled  to  one  of  two  partners,  and  the  appli- 
cation was    made  for  a  return    by  the  surviv- 
ing partner  of  part  of  the  premium  paid  to  the 
deceased.      The    amount   found    by  the    master 
was  ordered  to  be  refuunded,  but  Lord  Tenterden 
was  careful  to  state  his  opinion  that  the  case  was 
not  to  be  decided  by  any  strict  rule  of  law.     The 
court  came  to  that  conclusion  with  reference  to 
their  special  jurisdiction  over  attorneys,  and  also 
in  consequence  of  the  Act  of  Parliament  which 
prohibits    attorneys    from    having  more  than  a 
certain   number  of  clerks.      On  the  other  hand, 
Be  Thompson  (1  Ex.  864)  is  an  instance  of  the 
rehisal  of  a  court  to  order  the  repayment  of  any 
portion  of  a  premium  by  an  attorney  whose  articled 
derk  died  within  a  month  after  he  was  articled  for 
five  jears.    It  was  admitted  that  no  action  would 
lie,  and  Pollodc,  C.  B.  stated  that  it  was  an  appli- 


cation to  the  equitable  jurisdiction  of  the  court. 
They  declined  to  order  the  return  of  any  part  of 
the  premium.    There  could  not  be  a  stronger  case 
than  this  against  the  contention  on  the  plaintijBTs 
behalf  in  this  case.     Notwithstanding  the  general 
jurisdiction  of  the  court  over  its  officers,   they 
refused  to  exercise  it   in   opposition  to  the  law 
as  it  related   to  apprenticeships  of  an  ordinary 
description.      We    have    then    an    express    deci- 
sion of    the   Exchequer  confirming   the  absence 
on  the   plaintiff's   side    of   any  claim,  either  in 
justice  or  at  law,  for  the  return  of  this  premium. 
The  master  and  the  apprentice  must  each  do  all 
he  undertakes,  and  should  be  stopped  only  by  the 
act  of  God,  as,  for  instance,  the  aeath  of  either  of 
them.     We  have  been  pressed  with  the  case  of 
Hirst  V.  Tohan  (19  L.  J.  441,  Ch.).     There  the  Vice- 
Chancellor  had  referred  to  the  master  to  inquire 
what  proportion  of    the    premium  ought  to    be 
returned  by  the  executors  of  a  sohcitor  to  a  clerk 
who  had  been  articled  to  him  for  a  term  of  five 
years.     The  solicitor  died  about  two  years  after 
the  clerk  was  articled.     Lord  Cottenham  upon 
appeal  affirmed  the  decree,  but  he  did  so  upon  the 
notion  that  there  existed  a  debt  at  law  due  to  the 
clerk  upon  the  partial  failure  of  the  consideration 
for  the  premium.     As  the  ground  of  his  decision 
he  rehed  upon  the  case  of    Stokes  v.    Tw lichen 
(8  Taunt.  892) ;  that  case,  however,  decides  no  such 
point,   nor  can  it  be  so  inferred  from  it.     The 
plaintiff  there  sought  to  recover  the  whole  premium 
on  the  grounds  of  the  indenture  being  void,  and 
the  failure  of  the  whole  consideration.     The  plain- 
tiff was  nonsuited,  because  she  did  not  come  into 
court  with  clean  hands,  and  there  is  no  allusion  in 
the  judgment  of  Gibbs,  C.  J.  to  the  plaintiff's  right  to 
recover  part  of  the  premium  if  the  consideration 
should  partially  fail.     Lord  Cottenham's  judgment 
therefore,  as  far  as  it  is  based  on  that  case,  was  a 
mistake.     Independently  of  that  case,  he  referred 
to  two  other  cases  as  to  the  jurisdiction  of  courts 
of  equity  in  a  matter  of  that  kind.     I  find  on  re- 
ference to  the  first  of  these  cases,  Soam  v.  Boivden 
(Finch's  Reps.  396),  that  the  executors  there  ex- 
pressed a  willingness  to  pay  back  part  of  the  pre- 
mium after  the  satisfaction  of  the  specialty  debts, 
or  to  carry  out  their  testator's  covenant,  as  the 
court    should  direct.      And    in    the    other  case, 
Nf'irfoii  V.  Hows*'  (1  Vern.  460),  the  grounds  of  ap- 
portionment, which  Lord  Cottenham  thought  were 
difficult  to  discover,  are  probably  explained  in  the 
note  to  Raithby's  3rd  edit,  of  Vernon,  as  mentioned 
in  1  Story's  Equity  Jurisprudence,  s.  472.  Accord- 
ing to  the  pleaaings,  the  case  seemed  to  have  been 
decided  on  the  ground  of  mutual  mistake  or  mis- 
representation.    It  seems,  therefore,  that  the  cases 
on  which  the  Lord  Chancellor  reUed  in  Hirst  v. 
Tolson,  failed  to  support  the  proposition  which  he 
laid  down.     That  decision  is,  therefore,  very  un- 
satisfactory, and  the  case  in  the  Exchequer  is  an 
authority  directly  the  other  way.     Upon  principle, 
too,  it  seems  to  me  that  there  are  no  grounds  for 
the  decision  of  the  present  case  arrived  at  in  the 
court  below.    The  rule  will  be  made  absolute. 

WiLLEs,  J. — I  am  of  the  same  opinion.  The 
court  cannot  assume  a  jurisdiction  to  overrule  the 
contract  between  the  parties.  The  contract  in  this 
case  is  clear,  that  in  consideration  of  the  premium 
the  master  entered  into  a  bargain  between  himself 
and  the  apprentice ;  he  was  to  instruct  .the  apprentice, 
and  the  apprentice  was  to  serve  him  for  six  years, 
provided  that  they  should  both  so  long  live.    I  ^ut 
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out  of  consideration  the  obligation  to  clothe  and 
feed  the  apprentice,  sometimes  added  to  that  of 
teaching,  which,  according  to  2  Williams  on  Execu- 
tors, 6tn  edit.  1631,    might  survive  against  the 
executors.     It  would  be  extraordinary  if  upon  the 
contract  as  it  is,  the  master  should  have  to  pay 
back  the  premium,  or  part  of  it,  because  one  of  the 
jjarties  should  die.     It  is  a  well  known  rule  of  law 
that  the  introduction  into  a  contract   of    terms 
which  the  law  assumes  to  be  part  of  the  contract, 
has  no  effect  upon  the  contract.     If  the  apprentice 
died,  could  the  master  be  called  upon  to  return  the 
premium  ?     Certainly  not ;  but  there  is  no  greater 
reason    for    the    return    by  executors   upon   the 
master's  death,  unless  it  be  by  the  custom  of  the 
place.  By  the  passage  I  have  alluded  to  in  Williams 
on  Executors,  there  seems  to  have  l)een  a  custom 
in  London  binding  executors  to  get  an  apprentice  of 
their  testator  into  another  place  of  the  same  ti-ade ; 
and  probably  this  might  to  some  extent  explain  the 
decision  of  the  case  in   Finch.     With  regard  to 
the  case  of  Hirst  v.  Tohon,  besides  concurring  in 
the  observations  of  the  Lord  Chief  Justice,  I  think 
the  case  very  unsatisfactory,  although  I  desire  to 
speak  of  it  with  great  reserve  as  an  eouitable  deci- 
sion.    Iprefer  the  course  of  common  law,  which  is 
dear.     Except  by  authority  of  the  paternal,  or,  I 
should  rather  say  masterful,  jurisaiction  of  the 
Superior  Courts  over  attorneys,  there  is  no  case  of 
interference  at  common  law  under  circumstances 
of  this  kind.     I  observe  at  312  n.(^)  of  1st  Wms. 
Saunders  the  case  of   C«#  v.  Browne  cited   from 
5  Price,  297.    There  the  Court  of  Exchequer  held 
that  where  the  apprentice  ran  away  after  a  short 
time,  and  enlisted  as  a  soldier,  and  the  master  on  his 
return  refused  to  take  him  back,  the  court  could 
not  compel  any  return  of  the  premium.     The  note 
goes  on    to  say,   "  However,  in  the  case  of  an 
attorney's  clerk  the  Court  of  King's  Bench  decided 
otherwise,  considering  that  they  had  a  moi*e  exten- 
sive authority  over  their  own  officers :  {E.r  pinie 
Prankerdj  3  B.  &  Aid.  257.)  I  think  that  the  nonsuit 
should  here  be  entered  not  merely  as  a  matter  of 
law,  but  also  because  as  a  matter  of  business  a 
watchmaker  would  probably  be  at  a  loss,  amount- 
ing to  the  whole  of  this  premium,  in  the  first  year 
of  an  apprentice's  service. 

Smith,  J. — I  am  of  the  same  opinion.  Indepen- 
dently of  the  rule  of  law  that  an  action  for  money 
had  and  received  can,  with  very  few  exceptions, 
only  be  brought  upon  a  total  failure  of  considera- 
tion, the  defendant  is  not  here  liable  upon  the 
written  contract  between  the  parties ;  the  inten- 
tion Wufi  that  there  should  be  no  return  of  the  pre- 
mium. The  master  was  to  teach  for  six  years  upon 
the  condition  necessarily  implied  that  both  the 
master  and  apprentice  should  so  long  live.  I  can- 
not imply  from  the  terms  of  the  contract  that  in 
case  of  death  any  part  of  the  premium  should  be 
returned.  If  that  had  been  the  intention,  it  might 
have  been  easily  provided  for  in  the  written  cove- 
nants. The  parties  must  have  known  the  possi- 
bility of  the  death  of  either  within  the  term  of 
service.  If  the  boy  had  died  before  the  expiration 
of  the  six  years  it  might  be  a  loss  to  the  master 
greater  than  the  amount  of  the  premium,  yet  it  is 
not  suggested  that  he  could  have  a  remedy.  It 
has  been  held  that  he  could  not  recover  if  the  boy 
were  disabled  by  permanent  illness :  (Boast  v.  Firth, 
19  L.  T.  Rep.  N.  S.  264;  L.  Rep.  4  C.  P.  1.)  It 
also  seems  to  me  that  this  action  cannot  lie  where 
the  contract  has  been  partly  performed  on  both 


sides,  for  the  further  reason  that  in  order  to  arrive  at 
an  equitable  return  of  the  proportion  of  the  premium 
lost  by  the  apprentice  it  would  be  necessary  to  con- 
sider the  comparative  usefulness  of  the  apprentice  to 
the  master  at  the  various  periods  of  the  service,  the 
degree  of  improvement  acauired  by  the  appren- 
tice at  the  master's  deatn,  and  various  other 
circumstances.  The  measure  of  injury  incurred 
cannot  be  obtained  merely  from  the  propor- 
tion of  time.  The  only  way  in  which  such  a 
claim  as  this  could  be  made  would  be  by  a  special 
action  upon  an  implied  contract,  which  cannot  here 
Ije  found.  Neither  can  the  plaintiff  obtain  any 
assistance  from  the  authorities.  It  is  certainly  a 
strong  circumstance  against  his  claim  that  no  case 
of  an  action  for  return  of  a  premium  is  to  be  found 
in  the  books.  The  only  attempts  to  obtain  any  re- 
turn have  been  made  under  the  special  jurisdiction 
of  the  courts  in  res})ect  of  attorneys;  and  in 
one  of  them  the  court  refused  to  interfere,  on  the 
grojnd  that  the  matter  was  full  of  difficulties. 
The  only  common  law  authority  which  at  first 
sight  appeared  to  be  in  the  plaintiff's  favour  is  that 
mentioned  in  Hirst  v.  Tolson.  My  Lord  has 
shown  that  Lord  Cottenham  entertained  a  mis- 
taken view  of  the  case  upon  which  he  relied,  and 
has  thereby  disposed  of  the  argument  foiinded 
upon  that  authority. 

Brett,  J. — This  seems  to  me  to  be  a  clear  case. 
The  sum  of  money  paid  to  the  master  as  premium 
was  in  respect  of  a  continuing  consideration,  that 
is  to  say,  a  duty  to  be  performed  by  the  master 
throughout  six  years  if  both  lived  for  that  time. 
The  master's  duty  was  to  instruct  the  apprentice 
])ersonally,  and  death  was  no  breach  of  the  con- 
tract on  his  part.  It  is  said  that  without  any 
breach  of  his  duty,  which  was  the  consideration 
for  the  money  he  received,  his  executors  are  to 
return  the  premium  or  part  of  it.  There  was  no 
total  failure  of  the  consideration,  nor  was  there  any 
rescission  of  the  contract.  The  case,  therefore, 
comes  within  the  rule  that  there  can  be  no  re- 
covery of  any  part  of  a  specific  sum  paid  for  a 
specific  consideration  of  which  there  has  been  a 
merely  partial  failure.  The  cases  cited  from  Chan- 
cery ao  not  afiiBct  this  point,  and  the  common  law 
authorities  in  favour  of  the  plaintiff's  claim  are 
based  upon  the  special  jurisdiction  of  the  courts 
over  their  officers. 

Rule  absolute. 

Attorney  for  plaintiff,  Burton,  for  E.  S.  Bent, 
Manchester. 

Attorney  for  defendant,  W.  A,  Holcomhe,  for 
T.  E.  Jones,  Manchester. 

CBOWH  CASES  BESEBVED. 

Reported  by  Joks  Thompson,  Esq.,  Barrister-at-Law. 

Saturday,  Jan.  21,  1871. 

(Before  Kelly,  C.B.,  Channell,  B.,  Keating  and 
Brett,  J  J.,  and  Cleasby,  B.) 

Eeg.  v.  Dunning. 

Perju  ry — Indictment. 
An  iiidietmeTit  far  pf^'jtiry  cominitted  at  quarter  sps- 
eiojis  alleged  "  tnat  at,^  ^c,  "  a  cetiain  indictineiU 
for  misde^neanor,  in  which  A.  was  prosecutor  and 
B.  and  C.  defendants,  came  an  to  oe  tried  in  due 
form  of  law,  and  was  then  and  there  tried  by  a 
juiy,  ^c,  upon  which  said  trial  the  fu>w  defendant 
appeared  as  a  witness,  and  was  then  duly  sworn 
before  the  justices,**  3fC. 
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Reg.  v.  Duxndjg. 


[C.  Cas.  K 


Hehlj  upon  an  object  Ian  that  the  court  before  which 
fh**  pf^j'ny  W(i8  committed  hid  no  jiir Mic- 
tion^ because  the  indictment  did  not  shmv  the 
misdemeanor  to  be  one  triable  at  quarter  sessions^ 
that  tJie  indictment  sufficiently  alleged  the  substance 
of  thii  offence  clvarged  against  the  now  (hfcndantj 
and  that  tJie  court  Jiad  competent  authority  to 
administer  the  oath. 

r.vsE  reserved  for  the  opinion  of  this  Court  by 
Pijrott,  B. 

The  prisoner  Henry  Dunning  was  tried  and 
convicted  before  me  at  Shrewsbury,  at  the  last 
summer  assizes,  ujwn  an  indictment  for  |)erjury, 
which  alleged  in  substance  as  follows,  viz. : 

Shropshire.  The  jnrors  for  our  Lady  the  Queen,  upon 
their  oath,  present,  tiiat  heretofore — to  wit,  at  the  g>eneral 
quarter  setisiona  of  the  peaoe  of  onr  Sovereign  Lady  the 
Qneen,  holden  for  the  county  of  Salop,  on  the  28th  June 
1870,  at  the  Shire  Hall,  in  Shrewsbury,  in  the  said  county, 
before  Sir  Baldwin  Leighton,  Bart.,  Sir  William  Curtis, 
Bart.,  and  others,  their  associates,  her  Majesty's  justices 
of  the  peaoe,  assig^ned  to  keep  the  peace  in  the  county 
aforesaid,  and  also  to  hear  and  determine  divers  felonies, 
trespasses,  and  other  misdemeanors  in  the  same  county 
done  and  committed,  a  certain  indictment  for  misde- 
meanor, in  which  John  Davies,  of  the  Bull's  Head, 
Lawley  Bank,  in  the  said  countyj  was  the  prosecutor,  and 
Isaac  Rowlands  and  John  Davies  were  the  defendants, 
came  on  to  be  tried  in  due  form  of  law,  and  was  tiien  and 
there  tried  by  a  jury  of  the  country,  in  that  behalf  duly 
sworn,  between  the  parties  aforesaid,  upon  which  said 
trial  Henrv  Dunning  appeared  as  a  witness  for  and  on 
behalf  of  the  said  Isaac  Kowlands  and  John  Davies,  the 
defendants  in  the  indictment  aforesaid,  and  was  then 
duly  sworn  and  took  his  corporal  oath  upon  the  Holy 
Qoepel  of  Gk>d,  before  the  said  Sir  Baldwin  Leighton, 
Bart-j  Sir  Williiun  Curtis,  Bart.,  and  others,  their 
associates,  so  being  such  justices  as  aforesaid,  that  the 
evidence  which  he,  the  said  Henry  Dunning,  should  give 
to  the  court  there,  and  the  said  jur^  so  sworn  as  aforesaid, 
touching  the  matter  then  in  question  between  the  prose- 
cutor in  the  said  indictment  and  the  defendants  therein, 
should  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth. 

Then,  after  averments  of  materiality,  it  is  further 
presented,  that  the  said  Henry  Dunning  falsely, 
&€.,  deposed  and  swore,  &c. 

Whereas,  Ac.  (here  follow  the  negatives  and  the 
formal  conclusion  that  Henry  Dunning  so  com- 
mitted perjury.) 

It  was  proved  that  the  indictment  was  for  an 
offence  against  the  person  under  sect.  20  of  24  &  25 
Vict.  c.  100. 

At  the  conclusion  of  the  case  for  the  prosecution 
it  was  objected  by  counsel  for  the  prisoner  that  the 
indictment  was  bad,  in  not  stating  what  the  mis- 
demeanor was,  or  that  it  was  one  triable  at  Quarter 
Sessions. 

I  reserved  this  for  the  consideration  of  this 
Court,  and  accepted  bail  for  the  prisoner. 

G.  PiGOTT. 

The  Hon.  Evelyn  Ashley  for  the  prisoner. — 
The  conviction  cannot  be  sustained.  The  indict- 
ment is  bad  for  not  showing  the  jurisdiction  of 
the  court  in  which  the  perjury  is  alleged  to  have 
been  committed.  The  indictment  only  sta  es  that  a 
certain  indictment  for  misdemeanor,  to  which  the 
defendant  was  a  party,  came  on  to  be  tried  before 
the  court  of  anaii^r  sessiouB ;  it  sets  out  no  parti- 
culars, and  aoes  not  show  that  it  was  a  misde- 
meanor that  the  court  of  quarter  sessions  had 
power  to  try.  [Keatino,  J. — It  alleges  that  it  came 
on  to  be  tried  in  due  form  of  law.]  That  aver- 
ment would  be  satisfied  by  showing  that  the 
oofiTt  had  aU  the  usual  formauties,  such 
as  a  jodge  and  proper  officers,  but  it   is  not 


a  sufficient  averment  of  jurisdiction.  The  indict- 
ment should  have  set  out  the  ingredients  of 
the  offence,  so  that  it  would  appear  that  the 
quarter  sessions  had  jurisdiction  to  try  it.  [Chan- 
NELL,  B.,  referred  to  the  14  &  15  Vict.  c.  100,  s.  20, 
which  enacts,  "  in  every  indictment  for  perjury, 
&c.,  it  shall  be  sufficient  to  set  forth  the  substance 
of  the  offence  charged  upon  the  defendant,  and  by 
what  court,  or  bet  ore  whom,  the  oath,  Ac,  was 
taken,  Ac,  without  setting  forth  the  indictment, 
&c.,  and  without  setting  forth  the  commission  or 
authority  of  the  court  Before  which  such  offence 
was  committed.]  That  provision  still  requires  the 
substance  of  the  indictment  to  be  set  out,  and 
Ite^  v.  CaUanan  (6  B.  &  C.  102)  is  a  decision  to 
the  same  effect.  In  Beg.  v.  Ovetion  (4  Q.  B.  83), 
where  an  indictment  for  perj  ry  alleged  that  a 
certain  appeal  came  on  to  t)e  tried  in  due  form  of 
law  before  commissioners  of  assessed  taxes,  it  was 
held  that  the  indictment  did  not  sufficiently  show 
that  it  was  a  judicial  proceeding,  and  that  it  did 
not  sufficiently  state  the  substance  of  the  offence, 
according  to  the  23  Geo.  2,  c.  11,  s.  1.  In  Beg.  v. 
Hanmi  (8  Cox  C.  C.  99),  it  was  held  that' the 
materiality  of  the  false  evidence  assigned  must  be 
apparent  on  the  face  of  an  indictment  for  perjury, 
and  that  the  14  &  15  Vict.  c.  100,  s.  20,  aoes  not 
cure  the  want  of  it.  [Cleasby,  B.,  referred  to 
Txivey  v.  The  Qiweu  (5  Cox  C.  C.  259  ;  17  Q.  B.  496). 
where  an  indictment  for  perjury  committed  in  a 
County  Court  only  alleged  that  a  certain  action 
came  on  to  be  tried  before  the  judge  of  the  said 
court,  and  was  in  due  form  of  law  tried,  upon 
which  trial  Lavey  was  duly  sworn  as  a  witue'js 
before  the  said  judge,  "then  and  there  having 
sufficient  and  comj^etent  authority  to  administer 
the  said  oath;"  and  it  was  held  that,  although 
there  was  no  express  averment  that  the  oath  was 
administered  in  a  judicial  proceeding  over  which 
the  court  had  jurisdiction,  the  averment  was 
by  necessary  intendment  involved  in  the  allega- 
tion that  the  judge  had  sufficient  authority  to  ad- 
minister the  said  oath.]  By  the  5  &  6  Vict.  c.  38, 
the  court  of  quarter  sessions  is  restrained  from 
trying  a  large  number  of  offences,  and  therefore  it 
was  essential  to  show  that  the  offence,  upon  the 
trial  of  which  the  perjury  was  alleged  to  have 
been  committed,  was  one  within  the  jurisdiction 
of  the  court  of  quarter  sessions ;  and  although  it 
need  not  be  expressly  averred  that  the  court  had 
jurisdiction  to  try  the  offence,  yet  it  should 
appear  upon  the  face  of  the  indictment  that  the 
offence  was  one  triable  at  sessions.  In  Bex  v. 
Dowlin  (5  T.  R.  314)  it  appeared  on  the  face  of  the 
indictment  that  the  crime  was  murder,  upon  the 
trial  of  which  the  perjury  was  there  committed. 
The  following  cases  were  also  referred  to  : 

Reg.  V.  Phxlpot,  1  CJar.  &  Ker.  112 ; 

Reg.  V.  FelloweSf  1  Car.  &  Kit.  115 ; 

Stedman's  case,  Cro.  £liz.  137. 

No  counsel  appeared  for  the  prosecution. 

Ctir.  adv.  vult. 

Channell,  B.,  delivered  the  judgment  of  the 
Court  as  follows  : — In  this  case  the  prisoner  was 
tried  and  convicted  at  the  last  summer  assizes 
held  at  Shrewsbury  before  Pigott,  B.,  for  perjury 
committed  on  the  trial  at  the  general  quarter 
sessions  of  the  peace  for  the  county  of  Salop,  of 
an  indictment  for  misdemeanor  against  Isaac 
Rowlands  and  John  Davies  for  an  offence  against 
the  person  of  John  Davies  under  sect.  20  of 
24  &  25  Vict.  c.  100.    The  case  at  the  trial  was 
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fully  proved  in  every  necessary  particular ;  but  it 
was  oDJected  on  behalf  of  the  prisoner,  and  has 
been  argued  before  us,  that  the  indictment  was 
bad  in  form,  and  that  the  judgment  should  there- 
fore be  arrested  and  the  conviction  quashed.     The 
objection  taken  at  the  trial  was  that  the  indict- 
ment did  not  state  what  the  misdemeanor  was, 
which  was    alleged    to   have  been    tried  at  the 
quarter  sessions,  or  aver  that  it  was  one  triable  at 
quarter  sessions,  i.tf.,  in  other  words,  did  not  aver 
that  the  court  of  quarter  sessions  had  jurisdiction 
to  try  the  misdemeanor.  This  objection,' when  deve- 
lopea  in  argument  before  us,  seemed  to  fall  into 
two  objections,  first,  that  the  indictment  did  not 
set  forth  the   substance  of  the  offence  charged 
upon  the  defendant ;  and,  secondly,  that  it  did  not 
either  expressly  aver  or  show  by  necessary  infer- 
ence that  the  court  before  which  the  false  oath 
was  taken  was  a  competent  authority  to  administer 
the  same.     As  to  the  first  objection,  the  indictment 
alleges   that  at  the  general  quarter  sessions  "  a 
certain  indictment  for  misdemeanor  came  on  to 
be  tried  in  due  form  of  law,"  in  which  one  Davies 
was  prosecutor,  and  Rowlands  and  Davies  were 
defendants,   and  was  then  and  there  tried  by  a 
jury,  &c„  'and  that  the  prisoner  appeared  as  a 
witness  upon  the  said  trial,  and  was  then  duly 
sworn,   Ac.     The  indictment  then   sets    out    the 
matter  sworn  to  by  the  prisoner,  avers  its  mate- 
riality, and  negatives  its  truth  and  truthfulness. 
The  objection  taken  is,  that  it  does  not  state  the 
subject-matter  of  the  indictment  for  misdemeanor 
which  was  tried  at  the  sessions.     But  that  seems 
rather  to  point  out  an  alleged  defect  in  not  stating 
the  substance  of  the  offence  charged  against  the 
defendants  who  were  tried  at  the  sessions  than  a 
defect  in  not  stating  the  substance  of  the  offence 
charged  against  the  defendant  tried  at  the  assizes. 
The  substance  of  the  offence  charged  against  him 
is,  that  in  a  judicial  proceeding  ne  swore  to  the 
truth  of  certain  facts  which  are  set  forth,  which  at 
the  time  of  so  swearing  he  knew  to  be  false.     "  All 
that  it  is  necessary  to  state,"  says  Buller,  J.,  in 
Bex  V.   DowUh  (5  T.   R.,   311),   ''  is    that   there 
was  a  certain  cause,   &c.,   and  that  it  came  on 
to  be  tried  in  due  form  of  law,  &c."    It  is  true, 
as    pointed    out   by  the  counsel  for    the  defen- 
dant, that  in  that  case  it  was  alleged  that  one 
Kimber  was  tried  upon  a  certain  indictment  for 
murder,  &c. ;  but  it  seems  to  us  that  neither  Lord 
Kenyon  nor  Buller,  J.,  rely  upon  the  presence  of 
the  words,  *'  for  murder  "  in  stating  the  proposi- 
tion of  law,  but  they  mention  them  only  m  their 
relation  of  the  actual  facts  of  that  case.     In  the 
case  of  Bi^  v.  Calla7ia7i  (6  B.  &  C.  102),  all  that 
was  stated  was  the  substance  of  what  the  defen- 
dant swore  that  he  did,  &c.,  upon  aflfidavit  before  a 
commissioner.    The  indictment  did  not  state  the 
cause  for  or  in  respect  of  which  the  affidavit  was 
made.    Yet  Abbott,  C.  J.,  says  that  it  set  forth 
"  the  substance  of  the  matter  sworn,"  using  that 
expression  as  equivalent  to  "  the  substance  of  the 
offence  charged  upon  the  defendant,  and  holding 
the  case  to  be  consequently  within  the   statute 
23  Geo.  2,  c.  11.     In  Lavey  v.  The  Queen  (17  Q.  B. 
496)  the  objection  taken  was,  that  it  was  not 
shown  that  the  County  Court  had  jurisdiction  over 
the  suit  in  which  the  alleged  false  oath  was  taken, 
because  the  nature  of  the  suit  was  not  sufficiently 
described.  /*  It  was  ar^ed,"  says  Parke,  B.,  in  the 
judgment,  that  in  setting  forth  *'  the  substance  of 
the  offence,"  it  was  not  sufficient  to  state  '*  the 


substance  of  the  matter  sworn  to,"  and  aver  that 
it  was  false,  and  to  allege  the  authority  of  the 
judge  to  administer  the  oath ;  but  the  indictment 
-was    nevertheless    held  to  be   sufficient   on    the 
ground  that  it  appeared  that  there  was  a  judicial 
j)roceeding,  and  tnat  the  defendant  was  sworn  and 
stated  certain  matter  which  was  falsd,  and  that 
the  judge  had  power  to  administer  the  oath.     The 
ground  of  decision  is,  that  the  substance  of  the 
offence  charged  upon   the  defendant  sufficiently 
ap])eared,  and  that  the  court  had  competent  autho- 
rity to  administer  the  oath.     These  cases  seem  to 
us   to  be  authority  for    the  correctness   of   the 
suggestion  we  have  made  as  to  the  meaning  and 
construction  of  the  statute,  and  for  holding  that 
in  the  present   case  the  substance  of  the  offence 
charged  against  the  defendant  sufficiently  appears. 
As  to  the  second  point,  if  the  c^se  had  dep)ended 
upon  the  statute  23  Geo.  2,  c.  11,  we  should  have 
probably  thought  that  the  indictment  was  insuffi- 
cient.   That  statute  was  passed  in  order  to  obviate 
difficulties  in  the  form  of  indictments  for  perjury. 
It  states  what  it  shall  be  sufficient  to  set  forth, 
viz.,  the  substance  of  the  offence  charged  upon  the 
defendant,  and  by  what  court  and  before  whom 
the  oath  was  taken,  "  averring,"  it  says,  "  such 
court  or  person  or  persons  to  have  a  competent 
authority  to  administer  the  same,"  with  the  proper 
averment    or    averments    to    falsify    the    matter  . 
charged,   &c.,   without  setting  forth,   &c.     After 
that  statute,  the  question  treated  by  the  courts  in 
every  case  was,  whether  an  indictment  contained 
the  averments  mentioned  in  that  statute  or  their 
equivalents.     If  it  did,  it  was  good  without  more. 
But  then,  by  stat.  14  &  15  Vict.  c.  ICK),  passed  to 
relax  still  further  technical  forms  of  indictments, 
it   is   enacted  in  sect  20  that  [reads  it].      It  is 
almost    identical    in    terms  with  sect.  1  of    the 
23  Geo.  2,  c.  11,  except  that  it  omits  the  words 
"  averring  such  court  or  person  or  persons  to  have 
a  competent  authority  to  administer  the  same." 
This  omission  seems  to  us  conclusively  to  show 
the  intention  of  the  Legislature,  that  this  allegation, 
or  its  equivalent  in  the  indictment,  is  a  technical 
strictness  which  may  well  be  dispensed  with,  the 
matter  of  it  being  left  for  proof  at  the  trial.  Having 
then  determined  that  the  substance  of  the  offence 
alleged  against  the  defendant  in  the  present  in- 
indictment  is  sufficiently  stated,  we  are  of  opinion 
that  the  indictment  contains  everything  required 
by  sect.  20  of  14  &  15  Vict.  c.  100,  and  is  therefore 
by  the  express   terms  of   the   section   sufficient, 
althought  It  does  not  contain  any  express  or  equi- 
valent averment  that  the  court  had  competent 
authority  to  administer  the  oath.     We  are  there- 
fore of   opinion  that  the  indictment  was  sufficient, 
and  that  the  conviction  in  this  case  was  right,  and 
must  be  affirmed. 

Attorney  for  prisoner,  Smith. 

Conviction  affiimed. 


(Before  Bovill,  C.J.,  Willes,  J.,  Channell,  B., 
PiGOTT,  B.,  and  Hai^nen,  J.) 

Reg  V,  Harris  and  Cocks. 

Leu^diiess — Exposure  in  a  public;  ploi'^, — Urimil. 

The  lYrisoners  committed  a  gross  act  of  lewdness  in 
an  inclosed  urincU,  divided  iiito  compartments, 
adjoining  to  a  publie  footway  in  a  public  park. 
The  public  had  aece^s  to  the  urinal. 

Held,  that  tlie  urinal  wa>8  a  public  pUice,  aaid  thai 
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the  commission  of  tJie  indecency  tlierein  was  in- 
dictable as  a  nuisance. 

Case  reserved  for  the  opinion  of  this   Court  by 

Uie  Assistant-Judge  at  the  Middlesex  Sessions  on 

the  23rd  Nov.  1870. 

Samael  Harris  and  Henry  Cocks   were  tried 

before  me  upon  the  following  indictment : 

BliddleTOz.  The  jurors  for  oar  Lady  the  Queon  upon 
ihmr  oath  present  tnat  Samuel  Harris  and  Henry  Cocks 
on  the  10th  Oct.  in  the  year  of  onr  Lord  1870,  in  a 
ovtain  urinal  frequented  and  resorted  to  by  many  of  the 
Hege  subjects  of  our  Lady  the  Queen  for  a  necessary  pur- 
pose and  in  a  certain  open  and  public  place,  called  Hyde- 
park,  situate  in  the  parish  of  Saint  George,  Hanover- 
square,  in  the  connlr^  of  Biiddlesez,  and  near  and  adja- 
cent to  a  certain  highway  and  footpath  there  situate  and 
in  the  sight  and  view  of  many  of  the  lie^  subjects  of  our 
siod  La^  the  Queen  then  and  there  being,  and  then  and 
there  paasing  and  repassing,  did  meet  together  for  the 
purpose  of  committing  with  each  other  divers  lewd  and 
unnatural  practices,  and  did  then  and  there  commit  and 
perpetrate  with  each  other  divers  suoh  practices  as  afore- 
ssio,  and  that  he  the  said  Samuel  Harris  did  then  and 
thflfe  in  suoh  open  and  public  place  as  aforesaid,  and 
within  the  sight  and  view  of  such  persons  as  aforesaid, 
unlawfully  and  wickedly  expose.  [Then  followed  a 
specific  averment  of  the  lewd  practices.]  To  the 
great  damage  and  common  nuisance  of  all  the  liege 
subjects  of  our  said  Lady  the  Queen  then  and  there  being 
and  then  and  there  passing  and  repassing,  against  the 
peace  of  our  said  Lady  the  Queen,  her  crown,  and 
dignity. 

Complaints  having  been  made  to  the  police 
of  practices  at  the  urinal  in  question,  two  police 
constables  in  plain  clothes  were  directed  to  watch 
the  place,  and,  on  the  10th  Oct.,  between  three 
and  four  o'clock  in  the  afternoon,  they  found  the 
two  prisoners  in  the  urinal.  They  were  standing 
fiunng  each  other,  but  on  seeing  the  officers,  each 
prisoner  retired  into  one  of  the  compartments  in 
the  urinal. 

The  police  officers  then  went  to  the  further  end 
of  the  urinal  where  there  were  openings  enabling 
them  to  see  into  the  urinal ;  they  then  saw  Harris 
leave  the  compartment  which  he  had  previously 
entered  and  go  to  the  compartment  in  whicn 
Cocks  then  was;  Cocks  turned  round  to  Harris, 
aod  the  acts  of  indecency  specified  in  the  indict- 
ment were  committed. 

The  officers  then  ran  round  to  the  principal 
entrance,  and  took  both  prisoners  into  custody  in 
the  urinal. 

The  urinal  is  open  to  the  public,  and  is  situate 
m  Hyde-park,  near  to  a  lodge,  the  window  of 
which  on  a  first  floor  commands  a  view  of  the 
urinal,  the  distance  between  the  lodge  and  the 
urinal  being  14ft.  6in. 

The  urinal  is  approached  by  a  ^te  opening 
from  the  public  footpath,  and  there  is  also  access 
to  it  by  another  gate  communicating  with  a  small 
garden  belonging  to  the  lod^e. 

Harris  pleaded  guilty  to  tne  whole  charee,  and  I 
told  the  jury  that,  for  the  purpose  of  me  trial, 
Uiey  might,  if  they  believed  tne  evidence,  find 
Cocks  guilty  upon  the  first  count,  but  they  must 
be  satisfied  that  the  prisoners  had  the  intention 
imputed  to  them  by  tne  second  count,  before  they 
could  justifiably  return  a  verdict  of  guilty  on  that 
count. 

The  jury  found  Cocks  guilty  on  the  first  count, 
and  not  guilty  on  the  second  count. 

Sentence  was  postponed  that  the  opinion  of  this 
Honourable  Ocnat  might  be  obtainea,  and  in  the 
mean  time  both  prisoners  were  discharged  on  bail. 

Die  qoestkni  1  hasve  to  submit  to  this  Honour- 

Xaa.  Gafi^-Yok  TO. 


able  Court  is,  whether,  in  point  of  law,  the  convic- 
tion of  Cocks  can  be  sustained  P 

If  this  question  is  determined  in  the  affirmative, 
the  conviction  is  to  be  affirmed,  and  the  court 
of  sessions  may  proceed  to  pass  sentence  upon 
both  prisoners ;  but  if  otherwise,  the  conviction  of 
both  prisoners,  notwithstanding  Harris's  plea  of 
guilty,  is  to  be  quashed. 

William  H.  Bodrix,  Assistant  Judge. 

Giffardy  Q.  C.  (Moody  with  him)  for  the 
prisoner  Cocks.  —  No  doubt  the  prisoner  com- 
mitted a  gross  act  of  indecency  in  the  urinal, 
but  the  question  was  whether  the  urinal  was 
such  a  public  place  as  makes  the  act  an  indict- 
able nuisance  at  common  law.  This  was  not  a 
place  open  to  public  view,  it  is  divided  into  com- 
partments and  was  intended  to  screen  persons 
from  the  public  gaze.  Eeg.  v.  Ch'chard  (3  Cox, 
C.  C.  248),  IS  in  pomt.  There  the  indecent  act  was 
done  in  an  urinal  in  Farringdon-market,  it  was  an 
enclosure  formed  of  Portland  stone,  with  divisions 
or  boxes  like  urinals  at  railway  stations.  It  was 
open  to  the  public  for  certain  public  purposes,  but 
otherwise  enclosed.  To  render  an  urinal  a  public 
place  it  must  be  so  open  to  the  gaze  of  the  nublic 
as  to  be  a  public  nuisance.  [Willes,  J. — Or,  in 
other  words,  it  must  be  so  publicly  done  as  to 
affect  two  or  more  of  Her  Majesty's  subjects.]  It 
is  no  offence  that  persons  use  it  for  a  lawful  pur- 
pose, and  in  some  sense  in  every  such  case  that  is  an 
indecent  act.  [Bovill,  C.  J. — Here  I  understand 
from  the  case  that  the  act  was  done  not  in  a  com- 
partment but  in  the  open  part  of  the  urinal.  Does 
a  public  place  cease  to  be  a  public  place  by  reason 
of  part  of  it  being  partitioned  off*  for  a  convenient 
purpose  so  far  as  regards  the  part  so  partitioned 
off  ?J  Beg,  V.  Orchard  is  an  authority  tnat  it  does. 
No  doubt  this  point  was  reserved  to  give  an  oppor- 
tunity of  questioning  the  soundness  of  the  aed- 
sion  m  Rey  v.  Orchard. 

Harris^  for  the  prosecution,  was  not  called  upon. 

Bovill,  C.  J.  —  If  idl  the  facts  had  been 
clearly  stated  in  Beg  v.  Orchard,  and  there  had 
been  a  clear  opinion  expressed  by  the  Judges,  it 
might  have  been  some  authority  against  a  convic- 
tion in  this  case ;  but  the  facts  are  so  indefinitely 
stated,  that  I  cannot  understand  the  case.  What- 
ever construction  is  to  be  put  on  that  case,  I  am  of 
opinion  that  it  has  no  application  to  the  present. 
The  prisoners  are  charged  and  convicted  of 
having  committed  an  offence  in  an  urinal  fire- 
quented  by  many  of  the  Queen's  subjects,  and  in  a 
certain  open  and  public  place  called  Hyde  Park, 
and  near  to  a  certain  highway  and  footpath,  and  in 
the  sight  and  view  of  many  of  the  Queen's  subjects. 
The  only  question  reserved  is  whether  there  was 
any  evidence  on  which  thejr  could  be  properly  con- 
victed. If  the  learned  Assistant-Judge  was  bound 
to  have  told  the  jury  that  the  urinal  was  not  a 
public  place,  the  conviction  was  wrong ;  but  inas- 
much as  he  was  not  bound  to  teU  them  that,  the 
conviction  must  stand.  Upon  the  case  it  appears 
that  this  was  a  public  urinal  adjoining  a  public 
footway,  from  which  there  was  access  to  the  urinal, 
and  there  were  what  are  termed  divisions  or  com- 
partments in  it.  Such  of  the  public  as  desire 
to  do  so  may  have  recourse  to  it;  and  it  was, 
therefore,,  as  much  a  public  place  as  a  thoroughfare. 
Whether  it  was  a  place  of  larger  or  smaller  extent, 
as,  e.g.,  in  a  public  square  or  in  a  court,  cannot 
affect  the  question  whether  it  was  a  place  of  public 
resort.     There  is  co  other  point  reeeryea   but 
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whether  an  urinal  can  be  a  public  place  in  which 
un  indecent  act  of  this  kind  can  be  committed ;  and 
we  think  it  is  just  the  class  of  place  to  which  the 
law  on  tnis  subject  applies. 

The  rest  of  the  Court  concurred. 

Conviction  affi/rmed. 

Attorneys  for  the  prosecution,  0.  and  /.  Allen 
and  Sons. 

Attorneys  for  the  prisoner,  E,  Lewis  and  Co, 


Saturday,  Jam,,  28, 1871. 

(Before  Bovill,  C.  J.,  Channell,  B.,  Willes,  J., 
PiGOTT,  B.,  and  ELlnnen,  J.) 

Beg.  v.  Cooke. 

Larceny — False  pretences — Master  and  servant. 
The  prisoner f  aforema/n,  by  fraudulently  misrepre- 
senting that  211,  ISs.  was  due  for  wa^ges  to  the 
men  under  him,  obtained  that  sum  from  his 
tnaster^s  cashier.  On  the  pay  sheet  maae  out  by 
the  'prisoTher  \l.  10«.4cZ.  was  pat  down  as  d/ue  to  TFT, 
whereas  only  11,  Ss,  was  due,  and  that  amovmU 
only  was  paid  to  W,  out  of  the  21Z.  18«.;  the  excess, 
2«.  4dM  was  appropriated  owt  of  the  211,  ISs.  to  the 
pris&ner*s  own  use,  he  intending  so  to  appropriate 
it  at  the  tiine  he  received  21 L  18«.  ; 
Held,  that  the  prisoner  was  guilty  of  larceny  of  the 

2s.  4d, 
Case  reserved  for  the  opinion  of  the  Court  by  the 
Chairman  of  the  Worcestershire  Quarter  Sessions. 
At  the  Worcestershire  Quarter  Sessions,  held  on 
the  2nd  Jan.  1871,  the  above-named  prisoner, 
Edwin  Cooke,  was  tried  before  me  for  stealing  cer- 
tain moneys  belonging  to  his  master,  one  Greorge 
Hands. 

The  said  Ceorge  Hands  was  a  currier,  at  Kidder- 
minster, and  in  the  habit  of  employing  several 
workmen  in  his  said  business. 

The  prisoner  was  in  and  before  the  month  of 
November  last,  and  continued  until  the  early  part 
of  the  following  month,  to  be  a  servant  of  the  said 
(George  Hands,  being  employed  at  a  weekly  salary, 
as  f  confidential  foreman  over  the  workman. 

It  was  part  of  the  duty  of  the  prisoner  to  engage 
and  dismiss  the  workmen,  as  occasion  required ; 
and  he  generally,  but  not  invariably,  consulted  his 
master  as  to  such  engagement  and  dismissal,  and 
as  to  the  amount  of  wages  at  which  such  workmen 
were  to  be  engaged. 

The  workmen  were  engaged  at  so  much  a  week 
for  ordinary  time,  and  they  were  to  be  paid  after 
the  same  proportionate  rate  for  any  overame. 

A  wages  book  was  kept  at  the  master's  counting- 
house,  and  was  given  out  to  the  prisoner  on  the 
morning  of  every  Saturday  (which  was  the  pay 
day  for  the  workmen),  in  order  that  he  might 
enter  on  a  pay-sheet  in  the  said  book  the  names  of 
the  several  workmen  who  had  been  employed 
during  the  week,  and  to  set  opposite  to  each 
person's  name  the  amount  due  to  him  for  wages. 
When  this  was  done,  the  prisoner,  according  to 
^e  usual  practice,  bi^nght  oack  the  book  to  the 
counting-house  and  gave  it  to  the  master's  cashier, 
who  generally  showed  it  to  the  master.  The 
several  sums  entered  in  the  pay-sheet  were  then 
added  up  and  the  total  amount  paid  by  the  cashier 
to  the  prisoner,  whose  duty  it  would  be  to  })ay 
thereout  to  the  several  workmen  their  respective 
waffes. 

Among  the  workmen  so  employed  imder  i^e 
prisoner  in  the  month   of  November  last  was  a 


man  named  Williams,  who  had  been  engaged  by 
the  prisoner  at  24«.  a  week  for  ordinary  time 
(overtime,  if  any,  to  be  paid  for  in  addition  at  the 
same  proportionate  rate).  During  the  week 
ending  the  12th  Nov.  last,  Williams  had  worked 
overtime,  and  the  wages  due  'to  him  for  that  week, 
calculated  at  the  rate  of  24s.  a  week,  amounted  to 
the  sum  of  1/.  Ss.  and  jk)  more.  The  prisoner, 
however,  hiid  before  this  time  fraudulently 
represented  to  his  master  that  Williams  haa 
been  engaged  at  the  rate  of  26s.  a  week,  and 
in  the  aforesaid  pay-sheet  for  the  week  ending  the 
12th  Nov.  last  ne  fraudulently  set  opposite  the 
name  of  Williams,  instead  of  the  said  sum  of  12.  Ss. 
the  correct  amount  due  to  him,  the  sum  of 
11. 10s.  4d.,  being  in  fact  the  amount  that  Williams 
would  have  been  entitled  to  if  he  had  been  engaged 
at  the  rate  of  26s.  instead  of  24<j«.  a  week. 

The  total  amount  of  the  wages  in  the  said  pay- 
sheet  for  that  week,  including  the  said  sum  of 
11.  10s,  id.,  so  represented  to  be  due  to  Williams 
was  the  sum  of  21Z.  ISs.,  and  the  said  cashier,  in 
ignorance  of  the  fraud  practised  by  the  prisoner, 
and  believing  that  the  said  pay-sheet  was  correct, 
on  the  same  f2th  Nov.  paid  to  the  prisoner  out  of  his 
master's  moneys  the  said  sum  of  212.  ISs.,  in  order 
that  he  mi^t  by  means  thereof  pay  the  several 
workmen  mentioned  in  the  pay-sneet  the  wages 
due  to  them  respectively,  and  the  prisoner  was 
not  authorised,  either  by  his  master  or  by  the 
cashier,  to  apply  any  part  of  such  moneys  for  any 
other  purpose. 

After  obtaining  the  said  sum  of  21 Z.  ISs.  from 
the  cashier  in  manner  aforesaid,  and  on  the  same 
day,  the  prisoner  paid  thereout  to  Williams  the  sum 
of  IZ.  80.,  being  the  correct  amount  of  the  wages  due 
to  him,  and  f^udulently  appropriated  thereout  to 
his  own  use  the  sum  of  2s.  id.,  oeing  the  excess  of 
the  sum  represented  in  the  said  pay-sheet  to  be 
due  to  Williams,  over  the  sum  actually  due,  and 
the  prisoner  intended,  at  the  time  when  he  obtained 
the  said  money  from  the  cashier,  to  appropriate 
the  said  exoess  to  his  own  use,  and  to  aefraud  his 
master  of  the  same. 

The  appropriation  of  this  excess  of  2s.  4d.  was 
the  subject  of  the  first  coimt  of  the  indictment,  on 
which  the  prisoner  was  tried.  Thef^  were  two 
other  counts  charging  the  prisoner  with  stealing 
moneys  belonging  to  his  master,  but  the  fiicts, 
except  as  to  the  names,  dates,  and  amounts,  being 
exactly  similar  to  those  proved  under  the  first 
count,  are  not  necessary  to  be  stated  for  the  pur- 
poses of  this  case. 

It  was  objected  by  the  counsel  for  the  prisoner 
that,  even  if  the  above  facts  were  proved,  the 
offence  of  the  prisoner  was  not  a  felony,  but  that 
of  obtaining  money  by  false  pretences. 

I  declin^  to  withdraw  the  case  from  the  jury 
on  that  objection ;  but  a  vardiot  of  guilty  having 
been  returned,  I  reserved  the  point  for  the  con- 
sideration of  this  Court,  and  judgment  was  in  the 
meantime  postponed,  and  the  prisoner,  not  having, 
as  I  believe,  been  able  to  obtain  the  required  bau, 
is  now  detained  in  the  Worcester  prison. 

The  question  on  which  I  respecfafully  desire  the 
opinion  of  the  Court  is,  whether  the  prisoner,  on 
the  foregoing  state  of  facts,  was  properly  found 
guilty  of  felony. 

(Signed)        B.  Paul  Akphlbtt, 
Chairman  of  the  above  Court  of  Quarter  SessionB. 
F,  T.  Sireeten  {Jelfinth  him)  for  the  prisoner. — 
I%ie  ooMviction  for  larceny  was  wrong ;  for  the 
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offence  (if  any)  committed  by  the  prisoner  amounts 
only  to  obtaining  money  by  false  pretences.  The 
oashier  had  authority  from  lus  master  to  pay  the 
212.  I89.  to  the  pri^«oner,  and  he  did  so  intending 
to  part  with  the  money  absdutcly  to  the  prisoner. 
The  property  beinff  parted  with  by  the  cashier,  the 
offence  was  not  laroeny.  In  White  v.  Ganhn 
(10  C.  B.  927),  Talford,  J.,  said:  "There  is  a 
very  obvious  distinction  between  the  cases  of 
godds  obtained  by  felony  and  fraud,  or  false  pre- 
tences. In  the  one  case  the  owner  of  the  goods 
has  no  intention  to  part  with  the  property ;  in  the 
other  he  has."  Lord  Wensleydale  expressed  the 
same  view  in  Powell  v.  Hoiilatid  (6  Ex.  70).  The 
same  distinction  between  larceny  and  false  pre- 
tences is  laid  down  in — 

2  Bmssell  on  Crimes,  200,  4th  edit. ; 
Arch.  (Mm.  Plead.  312, 16th  edit. ;  and 
2  East  P.  C.  816, 

and  the  distinction  is  a  substantial  and  material 
one,  and  was  upheld  in  Ren  v.  Prince  (38  L.  J.  8 
M.  C. ;  11  Cox  r.  C  193).  tBo\iLL,  0.  J,— Assume 
that  it  was  not  larceny  when  he  obtained  the  gross 
sum  from  the  cashier,  but  when  he  had  paid  away 
all  that  he  ouffht  to  have  paid  away  there  remained 
a  balance  in  nis  hands,  whose  money  was  that  ? 
Was  it  not  his  master*s,  and  if  so,  does  not  the  case 
fall  within  the  late  Act  as  one  of  a  fraudulent 
conversion  of  the  balance  to  the  prisoner's  own 
use,  which  offence  the  Act  defines  to  be  larceny  P] 
This  was  not  a  bailment  of  the  monev  to  the  pri- 
soner ;  there  was  no  specific  coin  01  which  the 
prisoner  was  a  bailee,  and  bound  to  restore.  The 
test  is,  whether  at  the  time  the  cashier  parted  with 
the  money  to  the  prisoner,  he  intended  to  part 
with  the  ownership  in  it,  and  it  is  submitted  upon 
the  facts  stated  that  he  did.  The  offence  was 
complete  at  the  time  the  prisoner  obtained  the 
money  by  the  false  pretences.  In  Beg  v.  Tlunnmo^i 
(82  L.  J.  67,  M.  C.;  L.  &  C.  233;  9  Cox  C.  C. 
222),  a  merdiant's  clerk  having  fraudulently  repre- 
sented to  the  cashier  that  a  larger  sum  thaii  12.  3«. 
was  due  for  dock  dues,  and  obtained  it,  and  appro- 
priated the  difference  to  his  own  use,  was  held 
not  to  have  been  guilty  of  laroen^r.  There  Wil- 
liams, and  Wightman,  J  J.,  both  pointed  out  the 
difficulty  there  was  as  to  any  particular  coin  having 
been  stolen  bv  the  prisoner,  as  the  money  was 
{Miid  over  to  toe  {Mrisoner  in  a  lump,  and  he  ?ras 
justly  entitled  to  a  part  of  what  was  so  paid  to  him. 
And  Pollock,  C.  B.,  said,  "  No  doubt  the  prisoner 
obtained  the  money  by  false  pretences,  but  it  was 
not  larceny.**  Tbiat  case  proceeded  on  the  same 
Dorinciple  oiecided  in  Reg  v.  Leonao'd  (1  Den.  C.  C. 
aOi ;  3  CoK  C.  C.  284),  where  the  prisoner  was  a 
foreman,  and  t^e  money  was  obtained  by  cheoue. 
The  following  cases  were  then  cited  to  show  that 
this  was  not  a  case  of  fraud  by  a  bailee : 

Reg,  V.  Frimce  {tuwra) 

Btg,  V.  HommU,  30  L.  J.  175,  M.  €. ; 

Rsg.  y.  Oearge  T^ompton,  9  OociC.  G.  222. 

Here  the  money  was  parted  with  in  the  first 
iastannft,  once  ior  all,  and  to  put  it  as  money 
■tolegn  after  the  correct  amount  for  wages  was  paid 
is  not  consistent  with  the  facts.  [Bovill,  C.J. 
referred  to  Beg.  y.  Qoode  (Car.  A  M.  662),  where 
the  master  gaye  the  prisoner  32.  to  pay  canal  dues, 
and  he  paida  part  only,  and  appropriated  the  rest 
to  his  own  nae,  and  tUm  prisoner  was  convicted  of 
hMFoeny.]  That  case  is  commented  on  in  a  note  in 
Beg.  T.  Thompeon  (L.  A  C.  238),  where,  after 
lefiewing  lA  the  oases,  it  is  said, "  The  true  dis* 


tinotion  to  be  drawn  from  these  cases  appears  to 
be,  that  if  the  master  delivers  money  to  the  servant 
for  a  spieci  ed  purpose,  with  the  understanding 
that  the  identical  coins  delivered  are  to  be  applied 
to  that  purpose,  and  the  servant  converts  them  to 
his  own  use  with  a  felonious  intent,  he  is  guilty  of 
felony ;  but  if  the  master  delivers  to  the  servant 
a  gross  sum  of  money,  to  make  certain  payments 
out  of  that  sum,  not  intending  that  the  identical 
coins  delivered  shall  be  applied  to  any  particular 
payment,  but  leaves  the  servant  at  liberty  to 
make  any  use  he  pleases  of  the  specific  coin 
delivered,  provided  ne  applies  a  similar  amount 
of  money  to  the  purposes  indicated,  the  master 
must  l>e  taken  to  have  parted  with  the 
money,  and  the  servant  cannot  be  convicted  of 
larceny  if  he  convert  the  money  to  his  own  use, 
although,  if  he  had  obtained  it  by  means  of  a  false 
pretence,  he  may  be  convicted  of  the  latter  offence." 
This  view  of  the  law  is  consistent  with  that  adopted 
in  the  case  of  W*Geny  by  bailees,  with  re^rd  to 
whom  it  has  been  held  that  they  cannot  oe  con- 
victed of  larceny  for  converting  to  their  own  use 
money  deposited  with  them  in  cases  where  they 
are  only  under  an  obligation  to  return  the  amount, 
and  not  the  identical  coin  deposited." — [Willes,  J. 
That  note  is  very  good  law  with  one  qualification, 
that  where,  as  was  said  by  Lord  Wensleydale, 
money  is  handed  to  a  servant,  the  servant  must 
prima  facie  be  taken  to  hold  it  as  the  master's,  and 
for  the  purpose  intended  hj  the  master.  Bovill, 
C.  J.,  referred  to  Beg.  v.  WcUtSy  2  Den.  C.  C.  14.] 
If  this  is  larceny  it  is  difficult  to  see  when  the 
offence  was  complete.  Beg.  v.  Barnes  (2  Den. 
C.  C.  59 ;  5  Cox  C.  C.  118)  was  also  cited. 

/.  0.  Qriffiis  (MonUufu  WiUi<ims  with  him),  for 
the  prosecution,  was  stopped  by  the  court. 

Bovill,  C.J. — ^The  real  point  submitted  to  us  in 
this  case  is  whether  there  was  any  evidence  to  go 
to  the  jury  of  a  larceny  having  been  committed. 
The  objection  raised  by  the  prisoner's  counsel  was 
that,  even  if  the  facts  stated  in  the  case  were  proved, 
the  offence  of  the  prisoner  was  not  a  felony,  but  that 
of  obtaining  money  by  false  pretences.  The  point 
is  substentially  whetner  on  tne  facts  stated  there 
was  any  evidence  of  a  larceny  that  ought  to  have 
been  submitted  to  the  jury,  or  whether  the  case 
ought  to  have  been  withdrawn  from  them.  The 
facts  are  that  the  cashier  of  the  prosecutor,  in 
ignorance  of  the  fraud  practised  upon  him  by  the 
prisoner,  paid  to  the  prisoner  21/.  18*.  of  the 
moneys  of  his  master,  in  order  that  he  might  by 
means  thereof  pay  the  several  workmen  mentioned 
in  the  pay-^eet  the  wages  due  to  them  respectively, 
and  the  prisoner  was  not  authorised  either  by  his 
master  or  by  the  cashier  to  apply  any  part  of  such 
moneys  for  any  other  purpose*  Ailer  obtaining 
the  said  sum  of  212.  ISs.,  ana  on  the  same  day,  the 

?ri9oner  paid  thereout  to  Williams  the  sum  of 
I.  Ss.,  bemg  the  correct  amount  of  the  wages  due 
to  him,  and  fraudulently  appropriated  thereout  to 
his  own  use  the  sum  of  2«.  id.,  oeing  the  excess  of 
the  sum  represented  in  tHe  pay  sheet  to  be  due  to 
Williams  over  the  sum  actuallv  due,  and  the 
prisoner  intended  at  the  time  when  he  obtained 
the  money  from  the  cashier  to  appropriate  the 
said  excess  to  his  own  use  and  to  defraud  his 
master  of  the  same.  The  whole  foundation,  there- 
fore, of  the  argument  of  the  prisoner's  counsel 
fails,  viz.,  that  tne  jury  could  not  find  the  identical 
money  misappr(^nated,  because  the  case  states  the 
receipt  of  the  particular  sum  of  the  moster^s  money. 
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aiid  that  the  prisoner  paid  thereout  11.  Ss.  to  Wil- 
liams, and  fraudulently  appropriated  thereout  to 
his  own  use  2^.  4d.,  bemg  the  excess  of  the  sum 
represented  in  the  pay-sheet.  On  that  footing  this 
case  steers  clear  of  the  difficulty  which  has  arisen 
in  many  of  the  cases,  for  upon  this  evidence  there 
was  a  misappropriation  of  the  very  moneys  he  re- 
ceived from  his  master.  It  is  now  contended  that 
the  money  was  obtained  by  false  pretences  in  the 
first  instance,  but  that  was  a  question  for  the  jury. 
Independently  of  that,  a  second  point  was  taken  as  to 
the  condition  of  the  money  at  the  time  of  the  mis- 
appropriation. Was  it  the  property  of  the  master? 
The  money  handed  over  to  the  prisoner  through  the 
hands  of  the  cashier  remained  the  property  of  the 
master,  and  though  in  the  actual  possession  of  a 
servant,  was  in  the  constructive  possession  of  the 
master.  Under  these  circumstances  a  servant 
stands  in  a  different  position  to  a  bailee  at  com- 
mon law.  A  bailee  is  possessed  of  certain  rights 
over  property  entrusted  to  him,  but  a  servant's 
possession  is  the  constructive  possession  of  his 
master,  and  at  common  law  he  is  guilty  of  larceny 
if  he  fraudulently  appropriates  his  master's  pro- 
perty to  his  own  use.  in  some  cases,  where  a 
servant  received  money  from  third  persons  on 
account  of  his  master,  it  was  formerly  said 
there  was  no  constructive  possession  m  the 
master,  and  the  statutes  relating  to  embezzle- 
ment were  passed  to  meet  those  cases  Re^.  v. 
Watts  (2  D.  &  P.  14)  was  an  instance  of  that. 
There  the  prisoner,  being  a  servant,  and  the  money 
received  being  his  masters',  and  constructively  in 
their  possession  at  the  time  the  prisoner  appro- 
priated it,  the  prisoner  was  guilty  of  larceny.  In 
this  case  the  money  remained  in  the  possession  of 
the  prisoner,  and  then  whose  money  was  it?  Why, 
the  master's.  At  the  time  when  the  prisoner  took 
possession  of  the  2«.  4d.  and  appropriated  that 
money,  whose  money  was  it?  I  answer,  the 
master's ;  and  therefore  it  seems  to  me  that  the 
prisoner  was  guilty  of  larceny,  and  that  there  was 
abundant  eviaence  in  support  of  this.  As  to  the 
case  of  Beg.  v.  Thompecni,  that  proceeded  altogether 
on  the  ground  whether  there  was  larceny  m  the 
first  instance,  but  that  does  not  touch  the  second 
point  here.  No  point  was  made  there  as  to  the  effect 
of  the  Bailee  Act,  or  that  the  possession  of  the 
pi'isoner  was  that  of  a  servant.  The  moment  it  is 
established  that  it  is  a  misappropriation  of  money 
entrusted  to  a  servant,  the  case  falls  within  Reg.  v. 
Chode  and  similar  cases.  The  case  of  Beg.  v. 
Prince  was  not  a  case  of  master  and  servant,  and 
is  therefore  distinguishable.  I  therefore  think  the 
conviction  was  ri^t. 

WiLLES,  J. — I  merely  wish  to  refer,  in  confirma- 
tion of  the  Lord  Chief  Justice's  judgment,  to  a 
passage  very  much  in  point  in  Russell  on  Crimes, 
p.  388,  where  the  case  of  Beg,  y.  Murray  is  stated 
thus  :  "  So,  if  money  has  been  in  the  possession  of 
the  master  by  the  hands  of  one  of  his  clerks,  and 
another  of  his  clerks  receives  it  from  such  clerk 
and  embezzles  it,  it  is  larceny.  The  prisoner  was 
a  clerk  in  the  employ  of  A.,  and  received  32.  of 
A.'s  money  from  another  clerk,  that  he  might  pay 
for  inserting  an  advertisement.  He  paid  10«.,  and 
charged  A.  208.,  fraudulently  keeping  back  the 
difference.  And  upon  a  case  reserved  it  was  held 
that  this  was  not  embezzlement,  because  H.  had 
had  possession  of  the  money  by  the  hands  of  the 
other  clerk,  and  Mr.  Greaves,  in  a  note,  adds, 
*•  ergo,  it  was  larceny." 


The  other  judges  concurred. 

Convictioti  affirmed. 

Attorney    for    the    prosecution,  MiUer   Corbet, 
Kidderminster. 

Attorney  for  the  defence,   H.   Saundei's,  junr., 
Kidderminster. 


Reg.  v.  Rugg. 

Neglect  to  provide  child  with  proper  food — Ability  of 
parent  to  provide — Evidence — Indictment. 

An  indictment  alleged  in  the  first  count  that  the 
prisoner  unUvwftiUy  aiul  wilfully  neglected  and 
refused  to  pi'ovide  sufficient  food  for  Jier  infant 
child,  she  being  able  and  having  the  means  to  do 
so.  Tlie  second  count  charged  tliat  tlve  prisoner 
unlawfully  and  wilfully  iieijlorfed  and  refused  to 
provide  her  infant  child  with  necessary  food,  but 
thei-e  was  no  allegalio7i  that  she  had  tlie  ability  or 
m^ans  to  do  so. 

The  jury  returned  a  verdict  of  guilty  on  tlie  ground 
that  if  tlie  prisoner  had  applied  (to  the  guai-diatis) 
for  relief  she  would  ha/ve  had  it  : 

Held,  tliat  neither  count  was  proved,  as  it  was  not 
enough  that  the  prisoner  could  have  obtained  the 
food  on  application  to  the  gtiardians. 

Qiicere,  whether  the  second  count  is  good  in  law. 

Case  reserved  for  the  opinion  of  this  court  by  the 

Recorder  of  the  borough  of  Plymouth. 
At  the  General  Quarter  Sessions  of  the  Peace  for 

the  Borough  of  Plymouth,  held  on  Friday,  30th 

Dec.  1870,  a  bill  of  indictment  was  preferred  against 

Florence  Rugg  in  the  following  form : — 

Borough  of  Plymouth. — ^The  jurors  for  onr  Lftdy  the 
Qaeen  upon  their  oath  present,  that  Florence  Kogg, 
single  woman,  of  the  borough  of  Plymouth  aforesaid,  on 
the  20th  Nov.  1870,  was  the  mother  of  one  Mary  Jane 
Bugg,  an  infant  of  tender  years,  to  wit,  of  the  a^  of  five 
years ;  and  that  the  said  Mary  Jane  Bugg  was  then  and 
there  under  ti^e  oare,  dominion,  and  control  of  the  said 
Florence  Bugg,  and  wholly  unable  to  provide  for  herself ; 
and  that  on  the  day  and  year  aforesaid,  and  on  divers 
other  days  and  times,  as  well  before  as  after  that  day,  it 
was  the  dut7  of  the  said  Florence  Bugg  to  protect  shelter 
and  nourish  the  said  Bfary  Jane  Bugg,  she,  the  said 
Florence  Bura,  being  able  and  having  the  means  to  per- 
form and  fulfil  her  said  duty ;  and  the  jurors  aforesaid, 
upNon  their  oath  aforesaid,  further  present  that  the 
said  Florence  Bugg,  well  knowing  the  premises  and 
not  regarding  her  duty  in  that  behalf,  on  the  said  20tb 
Nov.  1870,  and  on  divers  other  days  and  times,  as  well 
before  as  after  that  day,  in  the  borough  aforesaid,  did 
unlawfully  and  wilfully  neglect  and  refuse  to  find  the  said 
Mary  Jane  Bugg  wiui  sufficient  meat,  drink,  wearing 
apparel,  bedding,  and  other  necessaries  proper  and 
requisite  for  the  sustenance,  support,  clothing,  covering, 
and  resting  the  body  of  the  said  Mary  Jane  Bugg,  by 
means  whereof  the  said  Mary  Jane  Bugg  became  weak, 
sick,  and  ill,  and  greatbr  emaciated  in  her  body,  against 
the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
digmty. 

Second  count : 

And  thejurors  aforesaid  upon  their  oath  present,  that 
the  said  Floranoe  Bugg  on  the  20th  Nov.  1870,  and  on 
divers  other  days  ana  times,  as  well  beforelas  after  that 
day,  in  the  borough  iJoresaid,  being  the  mother  of  one 
Mary  Jane  Bugg,  an  infant  of  tender  years,  to  wit,  of  the 
age  of  five  years,  under  the  oare,  dominion,  and  control 
of  the  said  Florence  Bugg,  and  wholly  unable  to  provide 
for  herself,  unlawfully  and  wilfully  did  neirlect  and  refuse 
to  find  and  provide  for  the  said  Mary  Jane  Bug?  suffi- 
cient meat,  drink,  wearing  apparel,  bedding,  ana  other 
necessaries  proper  and  requisite  for  the  sustenance,  sup- 

etrt,  clothing,  oorering  and  resting  the  body  of  the  said 
ary  Jane  Bugg,  by  means  whereof  the  said  Mary  Jane 
Bugg  beoame  weak,  nek,  and  ill,  and  sreatly  emaciated 
in  her  body,  affainst  the  peace  of  our  saia  Lady  the  Queen, 
her  crown  aocT  digidty. 
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Third  count: 

Asd  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  farther  present,  that  the  said  Florence  Bngg,  on  the 
2Dth  Not.  1870,  in  and  npon  one  Mary  Jane  Koffg,  did 
make  an  assault,  and  her  the  said  Mary  Jane  Bngg  did 
then  beat,  wound,  and  illtreat,  and  other  wrongs  to  the 
said  Marr  Jane  Bon,  then  did  to  the  great  damage  of 
the  said  Mary  Jane  Bngg,  against  the  peaoe  of  onr  said 
Lady  the  Qaeen,  her  orown  and  dignity. 

The  jzrand  jury,  on  delivering  the  bill  to  the 
clerk  of  the  peace,  declared  that  they  returned  a 
true  bill,  but  their  indorsement  on  the  bill  was  in 
the  following  words : 

We  find  a  tme  bill  against  Florence  Bngg,  for  not  pro- 
Tiding  food  for  her  child. 

John  Plimsaul,  Foreman. 

Inadvertently  the  special  indorsement  had  not 
been  called  to  the  attention  of  the  court  till  after 
the  grand  iry  had  been  discharged  and  had  dis- 
persed and  left  the  court. 

The  defendant  was  arraigned  on  the  whole 
indictment  and  pleaded  not  guilty,  and  was  tried 
and  found  guilty  on  the  first  two  counts,  but  the 
jury  added  in  giving  their  verdict, 

We  do  so  on  the  ^nnd  that  if  she  had  applied  (to 
the  gnardians)  for  rehef  she  would  have  had  it. 

There  was  no  evidence  of  an  assault. 

Clarke  prosecuted  for  the  guardians  of  the  poor. 

The  prisoner  was  undefended. 

Judgment  was  postponed,  and  the  following 
questions  reserved  for  the  consideration  and  deci- 
sion of  this  court,  viz. : — First,  whether  the  pre- 
sentment of  the  grand  jury  was  sufficient  P  (R.y. 
Oooke,  8  0.  A  P.  5§2.)  Secondly,  if  it  were,  whether 
upon  the  verdict  given  on  the  ground  alleged  by 
the  jury  the  Recorder  ought  not  to  have  directed  an 
acquittal  ?    (R.  v.  Gh<mdUn\  1  Dears.  C.  C.  R.  453.) 

No  counsel  appeared  on  either  side. 

BoviLL,  C.  J.—in  this  case  the  prisoner  was  in- 
dicted for  not  providing  food  for  her  infant  child. 
In  the  first  count  it  is  alleged  that  the  prisoner 
unlawfully  and  wilfully  neglected  and  reiused  to 
find  the  infant  with  sufficient  food,  <fec.,  she,  the 
prisoner,  being  able,  and  having  the  means  to 
perform  and  ftufil  her  said  duty,  to  protect,  shelter, 
and  nonrish  the  infant.  The  second  count  states 
that  the  prisoner  unlawfully  and  wilfully  neglected 
and  refused  to  provide  for  her  infant  sufficient 
meat,  kc.y  but  cud  not  contain  any  alle^iption  of 
ability  on  the  part  of  the  prisoner  to  provide  suffi- 
cient meat,  ^.  The  grand  jury  returned  a  true 
bill  against  the  prisoner  "  for  not  providing  food 
for  her  child."  Assuming  that  they  intended  to 
negative  the  charge  of  assault  in  the  third  count, 
the  grand  jury  may  be  taken  to  have  found  a  true 
bill  on  the  first  two  counts.  We  have  to  consider 
the  effect  of  the  verdict  of  the  petit  jury  on  the 
first  two  counts.  They  found  a  verdict  of  guilty, 
but  added,  "  we  do  so  on  the  ground  that  if  she 
had  applied  "  (to  the  guardians)  "  for  relief,  she 
^would  have  had  it.  "  The  case  of  Beg.  v.  ChaiuUer 
^ shows  that  that  finding  was  not  sufficient  to  main- 
tain the  first  count  of  the  indictment,  which  con- 
tains the  allegation  of  ability  and  means  on  the 
part  of  the  prisoner.  On  the  second  count  of  the 
indictment,  assuming  that  count  to  be  good,  which 
we  doabt,  the  allegation  is,  that  the  prisoner  un- 
lawfoUy  and  wilfully  did  neglect  and  refuse  to 
find  and  nrovide  her  child  with  necessary  food, 
Ac,  but  tWe  is  no  aUejgation  that  the  prisoner 
had  the  ineHis  of  procnrmg,  or  could  have  pro- 
cnied  ilk  and  wilrally  abstained  from  doing  so. 


That  allegation  in  that  count  is  not  found  by  the 
jury.     On  these  grounds  we  are  of  opinion  that 
the  conviction  should  be  quashed. 
The  rest  of  the  Court  concurring. 

Conviction  quashed. 


TuesdoAf,  Ja/n.  31, 1871. 

(Before  Bovill,  C.  J.,  Channell,  B.,  Willes,  J., 
Bylbs,  J.,  and  Pigott,  B.) 

Reg.  v.  Ardlet. 

False  yretetices — Whai  ainovmi  to — False  statement 

of  fact. 
The  ^rlsmier  induced  the  prosectUor  to  buy  a  chain 
by  knowingly  and  falselu    asserting  (inter  alia) 
**  it   is   15   carat  fine  gold,  and  you   will  see  it 
stamped  on  every  link.^      In  point  of  fact,  it  was 
little  -more  than  6  ca/rat. 
Held,  that  the  above  assertion  was  sufficient  evidence 
of  tJie  false  rejtresentalion  of  a  definite  matter  of 
fa^t  to  support  a  conviction  for  false  pretences. 
Case  reserved  for   the  opinion  of  this  court  by 
the  chairman  of  the  court  of  quarter  sessions  for 
the  county  palatine  of  Durham. 

John  ArcQey  was  tried  before  me  at  the  winter 
sessions  held  for  the  county  of  Durham  on  the  2nd 
Jan.  1871,  for  obtaining  bl.  and  an  Albert  chain  of 
the  value  of  7s.  6d.  by  false  pretences.  The  first 
count  of  the  indictment  was  in  these  words  : 

The  jarors  lor  our  Lady  the  Qaeen  upon  their  oath 

? resent  that  John  Ardley  on  the  31st  day  of  October,  a.d. 
870,  unlawfully,  knowin^y,  and  designedly  did  fsisely 
pretend  to  one  Thomas  Wakefield  that  a  certain  Albert 
chain  which  he  the  said  John  Ardley  then  asked  the  said 
Thomas  Wakefield  to  buv  from  him  the  said  John  Ardloy, 
was  of  15-carat  gold,  and  that  he  the  said  John  Ardley 
was  then  a  draper  and  that  the  said  chain  had  been  made 
expressly  foi  him  the  said  John  Ardley.  by  means  of  which 
said  false  pretences  the  said  John  Aroley  did  then  unlaw- 
fully obtam  from  the  said  Thomas  Wakefield  a  certain 
sum  of  money,  to  wit,  51.,  and  a  certain  other  Albert 
chain  of  the  ^ue  of  7<.  6d.,  with  intent  to  defraud, 
whereas  in  iaruth  and  in  fact  the  said  Albert  chain  which 
he  the  said  John  Ardley  then  asked  the  said  Thomas 
Wakefield  to  buy  from  him  the  said  John  Ardley  as  afore- 
said was  not  of  15-citfat  gold.  And  whereas  in  truth  and 
in  fact  he  tiie  said  John  Ardley  was  not  then  a  draper  ; 
and  whereas  in  truth  and  in  fact  the  said  chain  had  not 
been  made  expresdy  for  him  the  said  John  Ardley  as  he 
the  said  John  Ardley  well  knew  at  the  time  when  he  did 
so  falsely  pretend  as  aforesaid,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

The  material  facts  were  as  follows. 

The  prisoner  went  into  the  shop  of  the  prose- 
cutor, who  was  a  watchmaker  ana  jeweller,  and 
stated  that  he  was  a  draper,  and  was  52.  short  of 
the  money  required  to  make  up  a  bill,  and  asked 
the  prosecutor  to  buv  an  Albert  chain,  which  he 
(the  prisoner)  was  then  wearing.  The  prisoner 
said,  "  It  is  15-carat  fine  gold,  and  you  will  see  it 
stamped  on  every  link.  It  was  made  for  me,  and  I 
paid  nine  guineas  for  it.  The  maker  told  me  it 
was  worth  5L  to  sell  as  old  gold." 

The  prosecutor  bought  the  chain,  relying,  as  he 
said,  on  prisouer*s  statement,  but  also  examining 
the  chain,  and  paid  bl.  for  it,  and  gave  also  to  the 
prisoner,  in  part  payment,  a  gold  Albert  chain, 
valued  at  7s.  od. 

The  prisoner's  chain  was  marked  "  15-carat**  on 
every  bnk.  And  in  a  very  short  time  afterwards  he 
(the  prisoner)  was  apprehended,  and  then  wore 
another  Albert  chain,  of  a  character  similar  to  that 
sold  to  the  prosecutor,  this  also  being  marked 
"  15  carat*'  on  every  link. 
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It  was  proved  that  "  15-carat"  was  a  Hall  mark 
used  in  certain  towns  c^  England,  and  placed  on 
certain  articles  made  of  gold  of  that  qoalilgr,  and 
that  chains,  when  assayed,  are  generally  found  to  be 
1  grain  less  than  the  mark,  exceptionally  2  grains. 

The  chain  bought  by  the  prosecutor  was  assayed, 
and  found  to  be  of  a  quality  a  trifle  better  than 
6  carat  gold,  and  of  the  value  in  gold  of  21.  2«.  9d. 
It  was  proved  that  had  it  been  15  carat  gold,  it 
would  have  been  worth  5Z.  108.  Adding  the  charge 
for  what  is  called  "  fashion*'  or  "  make,"  and  tne 
price  of  a  locket  attached,  the  chain  bought  by  the 
prosecutor  would  be  sold  for  3Z.  Os.  Sd.,  but  liad  it 
been  15  carat,  it  would  have  been  sold  for  91, 

There  were  no  drapery  goods  or  anything  con- 
nected with  such  trade  found  on  the  prisoner ;  but 
when  arrested  he  had  in  his  possession  a  licence  to 
sell  plate,  two  watches,  two  white  metal  watch 
guaros,  and  the  chain  obtained  from  the  prosecutor. 

I  was  asked  by  counsel  for  the  prisoner  to  stop 
the  case  on  the  authority  of  Keg,  v.  Bnjcmt, 
(D.  &  B.  265).  This  I  declined  to  do,  and  left  the 
case  to  the  jury,  who  found  the  prisoner  guilty, 
and,  in  answer  to  me,  said  they  found  that  the  pri- 
soner knew  he  was  Msely  representing  the  quality 
of  the  chain  as  15  carat  gold. 

The  question  for  the  opinion  of  this  honourable 
court  is  whether  or  not  the  prisoner  was  rightly 
convicted  of  obtaining  money  under  false  pretences. 

John  E.  Davisok. 

Jan.  21, 1871. 

No  counsel  was  instructed  for  the  prisoner. 

Edge  for  the  prosecution. — The  conviction  was 
right.  The  case  is  within  the  principle  of  R^g.  v. 
Dutidas,  6  Cox  C.  C.  380,  where  the  prisoner  was 
convicted  of  falsely  pretending  that  blacking 
labelled  "  Everett*s  Premier  "  soul  by  hira  to  the 
prosecutor  was  "Everett's  Premier"  blacking. 
Erie,  J.  there  told  the  jury,  "  That  it  was  of  little 
consequence  whether  the  prisoner's  name  was 
Everitt,  as  he  had  stated,  or  not,  for  even  if  it 
were,  and  he  went  about  the  country  and  offered 
blacking  for  sale  as  Everett's  Premier,  repre- 
senting it  to  be  the  well-known  article  of  that 
name,  knowing  that  it  was  not  so,  and  mtending 
to  cheat  the  prosecutor  by  passing  upon  him  a 
spurious  article  as  the  true  one,  his  conduct  was 
equally  fraudulent."  So  here  15-carat  gold  was 
marked  on  each  link,  and  the  prisoner  pretended 
not  merely  to  sell  a  gold  chain,  but  one  ca  15-carat 
gold.  In  Beg.  v.  0o88  and  Beg,  v.  Bagg  (29  L.  J. 
86,  M.C.),  it  was  held  that  a  false  representation  of 
an  alleged  matter  of  definite  fact,  knowingly  made, 
whether  in  the  course  of  a  bar«un  or  not,  is  a  false 
pretence  within  the  statute.  In  Beg  v.  Bagg  the 
prisoner  obtained  money  by  falsely  representing 
that  he  had  delivered  15owt.  of  cocu  when  he 
knew  that  he  had  only  deUvered  8cwt.  That  is 
very  like  this  case,  for  the  representation  was  that 
the  chain  was  15-carat  gola  when  it  was  only  a 
little  more  than  6-oarat  gold.  Beg.  v.  Bryant  was 
decided  on  the  ground  that  the  false  statement  was 
not  of  a  definite  triable  fact  but  matter  of  opinion, 
and  the  judges  said  that  if  the  prisoner  in  that 
case  had  represented  the  spoons  as  Elkington's  A, 
it  would  have  been  a  diff«<ent  thing,  but  his  state- 
ment was  only  that  they  were  equal  to  Elking- 
ton'sA.  JjiBeg,y.Je$8up(D,A'B,44S;  7 Cox C. 8. 
^99),  a  person  who  fraudulently  offered  a  one  pound 
ote  as  a  note  for  52.,  and  got  it  changed  upon 
lat  representation,  was  convicted  for  obtaiuiug 


money  by  false  pretences,  although  the  person  to 
whom  it  was  passed  could  read,  and  the  note  upon 
the  face  of  it  afforded  the  means  of  ^detecting  the 
fraud.    The  following  authorities  were  also  cited : 

Beg,  V.  Roebuck,  D.  &  B.  24  ;  7  Cos  C.  C.  126; 

Beg,  V.  Stevens,  1  Cox.  C  C.  83 ; 

Beg,  v.  WooUey,  I  Den.  C.  C.  568;  4  Cox  a  C.  191. 

Greenhoio  (amicus  curiae),  having  been  ooona^  far 
the  prisoner  at  the  trial*  referred  to 
Beg.  v.  Bidgtoay,  3  F.  &  F. 

BoviLL,  C.J. — ^At  the  conclusion  of  the  case  the 
learned  chairman  v  as  asked  to  stop  the  case,  on 
the  authority  of  Beg.  v.  Bryant.  The  question  for 
the  court  at  that  stage  was,  whether  there  was  any 
evidence  in  support  of  the  charge  to  go  to  the 
jury  ?  The  court  declined  to  stop  the  case,  on  the 
ground  that  there  was.  The  evidence  was  left  to 
Uie  jury,  and  the  prisoner  was  found  guilty.  It 
seems  to  me  that  it  was  quite  impossible  to  stop 
the  case  on  the  evidence  as  it  stood,  because  there 
was  a  distinct  statement  of  a  fact,  and  evidence 
that  it  was  false.  The  prisoner  not  only  made  a 
representation  with  respect  to  the  quaUi^,  but  he 
made  the  statement  in  order  to  induce  the  prose- 
cutor to  purchase  the  chain.  He  went  into  the 
prosecutor's  shop  and  stated  that  he  was  a  dn^r, 
and  was  52.  short  of  the  money  required  to  make 
up  a  bill,  and  asked  the  prosecutor  to  buy  a  chain. 
He  said  it  was  "  15-carat  fine  gold,  and  you  will  see 
it  stamped  on  every  link ;"  tnat  it  was  made  for 
him,  and  that  he  paid  nine  guineas  for  it,  and  that 
the  maker  had  told  him  it  was  worth  five  guineas 
to  sell  as  old  gold.  All  these  are  statements  in 
addition  to  that  with  respect  to  the  quality.  And 
there  was  clear  evidence  to  negative  them,  and 
they  were  made  for  the  purpose  of  inducing 
the  prosecutor  to  purchase  the  chain,  and  so 
of  defrauding  him.  The  case  seems  to  come 
distinctly  within  the  statute  if  the  Jury  are 
satisfied  that  the  statements  are  false  and  fraudu- 
lent. But  the  case  does  not  depend  on  that 
alone,  for  there  was  evidence  that  the  prisoner  was 
not  a  draper ;  but  there  was  found  in  his  posses- 
sion a  licence  to  sell  plate,  certain  articles  of 
jewellery,  and  he  was  wearing  another  Albert 
chain  similar  to  that  sold  to  the  prosecutor,  and 
marked  15-ct.  on  every  link.  There  was,  there- 
fore, evidence  to  negative  the  whole  statement  he 
made  as  to  matters  of  fact,  and  the  jury  ex- 
pressly found  that  the  prisoner  knew  he  was  folsely 
representing  the  quality  of  the  chain  as  15-GaFat 
gold.  The  authorities  draw  nice  distinctions 
between  what  is  a  statement  of  fact  and  what  is 
matter  of  opinion  or  exaggerated  praise.  It  is 
difficult  in  many  cases  for  the  court  to  come  to  the 
conclusion  as  to  what  is  a  matter  of  opinion  and 
exaggerated  praise,  or  what  is  a  matter  ol  &kCt ; 
but  the  judge  must  consider  those  matters,  and 
tell  the  jury  not  to  convict  for  mere  matter  of 
opinion  and  exaggerated  praise,  and  that  the  false 
statements  of  matters  of  fiu^  must  be  made  with  the 
intention  to  defraud.  In  the  case  of  Beg.  v.  BryaiU 
the  prisoner  represented  that  certain  spoons  were 
equal  to  Elkington's  A,  not  that  they  were  Elk- 
ington's  A,  but  equal  to  Elkington's  A.  Prima 
facf4i  that  seems  the  expression  o£  a  matter 
of  opinion  and  not  one  of  fact,  but  at  all 
evente  it  was  open  to  that  construction.  Though 
it  was  there  decided  that  the  conviction  could  not 
be  supported,  yet  many  of  the  judges  expressed 
the  opinion  that  it  mignt  be  the  smbgeot  of  fiilae 
pretences,  although  a  Use  statement  ww  made 
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with  reference  to  the  quality  of  the  article,  if  the 
statement  was  false  to  the  knowledge  of  the  party 
and  made  with  the  intention  to  defraad.  CockDum, 
C.J.  said  in  the  coarse  of  his  judgment :  **  If  the 
person  had  represented  these  articles  as  bein^  of 
Klkington's  manufacture,  when  in  point  of  fact 
the^  were  not,  and  he  knew  it,  that  would  be  an 
entirely  different  thing;  but  the  representation 
here  made  was  only  a  vaunting  and  exaggerating 
of  the  value  of  the  article  in  which  he  was  dealing 
by  representing  it  to  be  in  quality  equal  to  a  par- 
ticular manufacture."  Pollock,  C.B.  said:  ''I 
think  if  a  tradesman  or  a  merchant  were  to 
concoct  an  article  of  merchandise  expressly  for 
the  purpose  of  deceit  and  were  to  sell  it  as 
and  for  something  very  different,  even  in 
quality  from  what  it  was,  the  statute  would  apply." 
DO  that  a  statement  as  to  the  character  of  an 
article  but  which  is  in  fact  a  misrepresentation  of 
the  quality,  is  not  sufficient,  but  a  misrepresentation 
as  to  the  quality  is  sufficient  if  it  is  known  that  it 
is  not  the  quality  which  it  is  pretended  to  be. 
Coleridge,  J.,  said,  "  I  agree  with  the  Lord  Chief 
Baron  in  the  latter  part  of  his  observations,  as  it 
seems  to  me  it  would  be  a  danfferous  thing  to  say 
that  there  could  be  no  fraudulent  misrepresenta- 
tion within  the  statute  in  the  course  of  an  ordinary 
transaction  of  buying  and  selling.  ...  It  seems  to 
me  to  be  a  safe  rule  to  say,  where  it  applies  simply 
to  the  quality,  and  is  only  in  the  nature  of  an 
exaggeration  on  the  one  hand  or  a  depreciation  on 
the  other  which  too  frequently  takes  place  even  in 
tolerably  honest  transactions  between  parties,  this 
is  not  the  subject  of  a  criminal  proceeding."  Erie, 
J.  treated  the  representation  as  a  misrepresenta- 
tion on  a  matter  of  opinion  rather  than  of  a  definite 
matter  of  ^t,  and  on  that  ground  decided  against 
the  conviction.  H^  said,  "No  doubt  it  is  difficult 
to  draw  the  line  between  the  substance  of  the  con- 
tract and  the  praise  of  an  article  in  respect  of  a 
matter  of  opinion ;  still  it  must  be  done,  and  the 
present  case  appears  to  me  not  to  support  a  con- 
viction on  the  ground  that  there  is  no  affirmation 
of  a  definite  triable  fact  in  saying  the  goods  were 
eaual  to  Elkington's  A.,  but  the  affinxiation  is  of 
wnat  is  mere  matter  of  opinion  and  fitUs  within 
the  category  of  untrue  praise  in  the  course 
of  a  contract  of  sale,  where  the  vendee  has 
in  substance  the  article  contracted  for,  namely, 
plated  spoons."  His  Lordship  then  referred  to  tne 
judgment  of  Crompton,  J.  The  opinion  of  my 
brother  Willee,  carefully  and  elaborately  given 
in  that  case,  goes  to  the  effect  that  a  misrepresen- 
tation of  quauty  made  with  intent  to  defraud  is 
within  the  statute.  Bramwell,  B.,  also  was  in 
&vour  of  a  conviction  in  that  case.  Applying 
those  observations  to  the  case  before  us,  how  does 
it  stand  P  The  statement  made  by  the  prisoner 
was  not  one  of  mere  opinion  or  exaggeratea  praise, 
or  an  opinion  as  to  its  probable  quality,  but 
it  was  a  distinct  statement  that  the  chain  was 
15-carat  fine  gold,  untrue  to  the  knowledge  of  the 
prisoner,  and  of  which  there  was  abun£iiit  evi- 
dence. How  different  it  is  to  the  case  where  a  man 
manu&ctures  a  chain,  knows  it  is  of  a  different 
standard  of  gold,  and  yet  goes  and  misrepresents 
the  standarfL  This  case  is  distinguishable  from 
Begv^BryoMtf  for  here  there  was  a  distinct  statement 
of  a  malW  ci  fact  false  to  the  knowledge  of  the 
praoner  aod  made  by  him  with  intent  to  defraud. 
The  oomiotioii  therefore  was  correct,  and  mui^t  be 


WiLLEs,  J. — I  am  of  the  same  opinion.  The 
majority  of  the  judges  in  Reg.  v.  Bryant  held  that 
if  the  statement  of  the  prisoner  had  been  that  the 
electro-plate  was  Blkington's  A.  it  would  have  been 
sufficient  within  the  statute. 

Btles,  J. — I  am  of  the  same  opinion.  We  are 
not  infringing  on  the  authority  of  Beg.  v.  Bryant, 
which  was  decided  on  the  pnnciple  that  simplex 
commendaMo  is  not  criminal. 

Channell,  B. — I  am  of  the  same  opinion.  I 
decide  that  the  conviction  is  good  on  the  ground 
that  the  learned  chairman  was  not  bound  to  stop 
the  case,  and  that  there  was  evidence  for  the  jury 
in  support  of  the  prosecution. 

PiGOTT,  B. — I  am  of  the  same  opinion.  It  was 
not  intended  to  bring  within  the  criminal  law  any 
mere  statement  of  matter  of  opinion,  however 
strongly  expressed ;  but  in  this  case  I  think  there 
was  a  false  statement  of  a  £Ebct  knowingly  made  for 
the  purpose  of  defhiuding  the  prosecutor. 

Conmction  affirmed. 


JXTDICIAL    COMKXTTEE    OF 

PBIVY  couirciL. 

Beported  by  D0U01.A8  KnrosFOBD,  Esq.,  Barrister-at-Law. 

Nov.  16, 18,  and  25, 1870. 

(Present :  The  Bight  Hon.  the  LoRd  Chancellor, 
The  Archbishop  of  York,  and  Lord  Chelmsford. 

Martin  v.  Mackonochib. 

Monition  of  the  Privy  Council — Motion  to  enforce 
ohedieivce — Elevation  of  the  cup  amdjpaien — Pros- 
tration— Literal  compUance — Intention — Previous 
disobedience — Sentence.  % 

By  a  monition  of  the  Privy  Council  the  respondent 
was  commcmded  to  abstain  from  the  elevation  of  the 
cup  and  paten  above  his  head  dwring  the  admini-S' 
tration  of  the  Holy  Conwnwnion,  <md  from  kneel- 
ing or  prostrating  himself  before  the  oonsecraied 
dements  during  the  Prayer  of  CoTiseoraMon,  On 
a  motion  to  enforce  obedience  to  the  above  m,oni- 
tion,  it  appeared  thai  the  respondent,  or  his  curates, 
had  during  the  Prayer  of  Coiuecration  elevated 
wafer  bread,  taken  out  of  the  paten,  ahove  the 
head,  and  had  also  devaled  the  cupso  thai  its  rim 
was  some  inches  ahove  the  head.  The  respondent, 
however,  while  admitting  thai  he  had  attempted 
oiHy  to  obey  the  letter  of  the  munition,  staied  iiiai 
the  elevation  ahove  the  head  was  unintentional 
and  unconscious.  It  further  appeared  tliat  the 
respondent  had,  during  the  Prayer  of  Consecraiion, 
bowed  down  towards  the  tahte,  remaining  some 
seconds  in  tJmt  position,  after  replacing  the  wafer 
and  the  cup  respectively  on  the  tcible. 

Held,  that  the  respondent  had  been  guiUy  of  dis- 
obedience to  the  monition: — First,  in  respect  to 
elevation,  because,  since  he  intended  to  render  a 
mere  literal  obedience  to  the  precise  letter  of  the 
monition,  he  must  be  made  accountahle  for  an 
actual  non-compliance  with  the  terms  of  the  moni^ 
tion,  whatever  his  intention  to  obey  it  might 
have  been;  secondly,  in  respect  to  prostration, 
because,  though  a  reverential  bow  would  not  be 
an  act  of  prostraOon,  yet  the  posture  assumed  and 
maintained  for  some  secon€Cs  by  the  respondent 
was  not  a  mere  bow,  but  a  humble  prostration  of 
the  body  in  reverence  and  adoration. 

The  respondent,  hamng  been  on  a  former  occasion 
declared  to  hwe  disobeyed  this  same  m^onition, 
was   now,    on  a  repetition   of  iha  ofeivcA^  %va* 
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pended  for  three  months  from  aU  derical  duties, 

cmd  condemned  m  costs. 
This  was  a  motion  to  enforce  obedience  to  a  moni- 
tion of  the  Privy  Council,  dated  Jan.  19,  1869, 
by  which  the  respondent,  the  Rev.  A.  H. 
Mackonochie,  incumbent  of  St.  Albui*s,  Holbom, 
was  commanded  to  abstain  (among  other  things) 
from  the  elevation  of  the  cup  and  paten  above  his 
head,  and  from  kneeling  or  prostrating  himself 
before  the  consecrated  elements  during  the  Prayer 
of  Consecration.  Long  affidavits  in  support  of  and 
in  answer  to  the  charge  of  disobedience  to  the 
monition  in  the  above  particulars  were  filed.  The 
purport  of  these  and  of  the  statements  of  the  re- 
spondent in  cross-examination,  is  sufficiently  given 
in  the  judgment  |>o«^. 

The  monition  referred  to,  and  proceedings 
against  the  respondent  on  a  similar  motion  in  Dec. 
1869,  wiU  be  found  in  21  L.  T.  Rep.  N.  S.  612. 

Dr.  Stephens,  Q.C.,  Archibald,  Currie,  and  Shaw, 
were  for  the  appellant  in  support  of  the  motion. 

Judgment  was  delivered  by  Lord  Chelmspord. — 
This  is  an  application  against  the  Rev.  Alexander 
Heriot  Mackonochie,  perpetual  curate  of  the  parish 
of  St.  Alban^s,  Holbom,  for  disobedience  to  a 
monition  founded  upon  an  Order  in  Council  of  the 
19th  Jan.  1869,  by  which  he  was  commanded 
(amongst  other  things)  to  abstain  for  the  future 
from  the  elevation  of  the  cup  and  paten  during  the 
administration  of  the  Holy  Communion,  and  from 
kneeling  or  prostrating  hunself  before  the  conse- 
crated elements  duriujg  the  Prayer  of  Consecration. 
A  previous  application  for  disobedience  to  the 
monition  in  these  particulars  was  made  against 
Mr.  Mackonochie,  upon  which  their  Lordships  ex- 
pressed an  opinion  that  the  monition  had  been 
oisobeyed  with  reference  to  kneeling  during  the 
Prayer  of  Consecration,  and  condemned  him  in 
costs :  (21  L,  T.  Rep.  N.  S.  612.)  Upon  that  occa- 
sion their  Lordships  explained  the  way  in  which 
the  article  of  charge  with  respect  to  the  elevation 
of  the  cup  and  paten  came  to  be  worded  as  it  was 
The  article,  as  it  was  originally  framed,  was  ob- 
jected to  as  vague  and  general,  and  was  ordered  to 
be  reformed.  The  article,  as  reformed,  charged 
Mr.  Mackonochie  with  having  elevated  the  paten 
and  the  cup  above  hie  head  during  the  Prayer  of 
Consecration.  It  was  quite  unnecessary  to  charge 
an  elevation  of  the  paten  and  the  cup  to  the  extent 
described  in  the  reformed  article,  because  the 
28th  of  the  Articles  of  Religion  prohibits  all  eleva- 
tion of  the  elements,  declaring  tlubt  "  the  sacrament 
of  the  Lord's  Supper  was  not  by  Christ's  ordinance 
reserved,  carried  about,  lifted  up,  or  worshipped." 
So  the  elevation  of  the  paten  and  cup  need  not 
have  been  charged  to  have  taken  place  during  the 
Prayer  of  Consecration.  It  would  have  been  suffi- 
cient to  have  stated  it  to  have  occurred  during  the 
administration  of  the  Holy  Communion.  But  the 
charge  having  been  thus  precisely  framed  (how- 
ever unnecessarily),  the  specific  offence  to  be 
proved  ag^ainst  'Nir.  Mackonochie  was  not  simply 
an  elevation  of  the  cup  and  paten,  but  an  elevation 
of  them  above  his  head  at  the  particular  period  of 
the  administration  when  the  Prayer  of  Consecration 
was  being  read.  Upon  the  original  hearing  before 
the  Dean  of  the  Arches,  he  pronounced  that  Mr. 
Mackonochie  had  offended  m  the  terms  of  this 
article,  and  monished  him  to  abstain  for  the  future 
from  the  elevation  of  the  cup  and  paten  during  the 
administration  of  the  Holy  Communion  as  pleaded 
in  the  articles.  There  was  no  appeal  from  this  part 


of  the  sentence.  In  the  monition  which  followed 
the  appeal  to  this  committee  from  the  rest  of  the 
sentence  of  the  learned  judge  of  the  Arches  Court, 
Mr.  Macknochie  is  commanded  to  abstain  from  the 
elevation  of  the  cup  and  paten  during  the  adminis- 
tration of  the  Holy  Communion ;  but  upon  the 
former  application  against  Mr.  Mackonochie  for 
disobedience  to  this  monition,  their  Lordships  were 
of  opinion  that  the  words  "as  pleaded  in  the 
articles,"  must  be  understood  as  being  in  the 
monition,  and,  therefore,  that  the  prohibited  eleva- 
tion was  confined  to  thedegree  and  the  time  charged 
in  the  article.  The  unnecessary  particularity  in  the 
wording  of  this  article  of  charge  afforded  Mr. 
Mackonochie  the  opportunity  of  which  he  availed 
himself,  to  obey  the  monition  to  the  letter,  and 
still  to  continue  to  elevate  the  cup  and  paten  during 
the  administration  of  the  Holy  Communion,  but  not 
above  his  head,  nor  during  the  Prayer  of  Consecra- 
tion. Their  Lordships  were  therefore  compelled,  upon 
the  evidence  produced  upon  the  former  application 
against  Mr.  Mackonochie,  to  come  to  the  conclusion 
that  he  had  not  disobeyed  the  monition  in  this 
respect,  but  they  took  care  '*  to  have  it  distinctly 
understood  that  they  gave  no  sanction  whatever  •to 
a  notion  that  any  elevation  of  the  elements,  as 
distinguished  from  the  mere  act  of  removing  them 
from  tne  table  and  taking  them  into  the  hand  of 
the  minister,  was  sanctioned  by  law."  Upon 
another  charge  of  disobedience  to  the  monition, 
Mr.  Mackonochie  was  not  so  successful  upon  the 
former  occasion  in  protecting  himself  by  a  sup- 
posed literal  compliance  with  its  terms.  He  was 
commanded  not  to  kneel  or  proHtrate  himself  before 
the  consecrated  elements  during  the  Prayer  of 
Consecration.  He  admitted  that  it  was  his  prac- 
tice "  during  the  Prayer  of  Consecration  reverently 
to  bend  one  knee  at  certain  parts  of  the  prayer, 
and  that  occasionally  in  so  doing  his  knee  momen- 
tarily touched  the  ground,  but  that  such  touching 
of  the  groimd  was  no  part  of  the  act  of  reverence 
intended  by  him.  Aiid  he  contended  that  this 
genuflection,  unless  the  knee  reached  the  ground, 
was  not  kneeling.  Their  Lordships,  however,  ex- 
pressed a  clear  opinion  that  bowing  the  knee  in 
the  manner  described  by  Mr.  Mackonochie  was 
kneeling,  and  that  it  was  not  necessary  a  person 
should  touch  the  ground  in  order  to  perform  such 
an  act  of  reverence  as  will  constitute  kneeling." 
Their  Lordships  thought  it  right,  upon  this  occa- 
sion, to  express  a  hope  that  Mr.  Mackonochie 
would  learn  "that  mere  literal  compliance  with 
the  monition  in  a  merely  evasive  manner  would 
not  suffice."  And  they  observed  that  "  literal 
compliance  with  regard  to  the  actual  limits  of  the 
order  was  of  course  all  that  he  was  held  to  by  law, 
and  for  obedience  to  the  spirit  of  the  order  they 
could  only  trust  to  his  own  feelings  and  his  own 
conscience."  Mr.  Mackonochie  is  now  skgain  before 
their  Lordships  upon  complaint  of  acts  of  dis- 
obedience to  the  monition  similar  to  those  with 
which  he  was  charged  upon  the  former  occasion. 
The  appellant  prays  their  Lordships  to  declare 
that  Mr.  Mackonochie  has  not  complied  with  the 
monition,  inasmuch  as :  First,  he  knowingly  and 
habitually  sanctions  the  elevation  of  the  paten  and 
cup  above  the  head  of  the  officiating  clergyman  in 
the  Prayer  of  Consecration ; — Secondly,  that  he 
knowingly  and  habitually  sanctions  Imeeling  or 
prostration  before  the  consecrated  elements  during 
the  Prayer  of  Consecration.  The  affidavits  filea 
on  behalf  of  the  appellant  describe  the  acta  done 
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by  ihe  officiating  clergyman  during  the  adminis- 
tration of  the  Holy  Communion  upon  seven  diffe- 
rent Sundays  in  the  months  of  Dec.  1869,  and  Jan. 
and  Feb.  1870.  As  the  affidavits  on  the  other  side 
do  not  deny  the  i^neral  correctness  of  the  account 
of  what  took  place  upon  these  occasions  (nor  did 
Mr,  Mackonochie  in  nis  cross-examination),  it  may 
be  assumed  that  they  describe  what  is  the  ordmary 
course  pursued  in  the  administration  of  the  Holy 
Communion  in  the  Church  of  St.  Alban's.  It 
appears,  then,  that  the  practice  is  that,  upon  the 
officiating  der^^yman  reaching  the  solemn  words 
of  institution  in  the  Prayer  of  Consecration,  he 
drops  his  Toice  so  as  to  be  nearly  inaudible,  and 
a  bell  begins  to  toll;  that  he 'then  elevates  (not 
the  paten,  but)  a  wafer,  and  replacing  it  upon  the 
communion  table  bows  his  head  down  towards  the 
table  and  remains  for  some  seconds  in  this  posi- 
tion ;  that  he  then  elevates  the  cup  and  replacing 
it  on  the  table  bows  down  as  before,  after  which 
the  administration  of  the  elements  commences. 
The  appellant  alle^;e6  that  on  the  days  mentioned 
in  the  adfidavits  which  he  has  filed,  the  paten  and 
cup  were  elevated  above  the  head  of  the  officiating 
clergymen  during  the  Prayer  of  Consecration;  and 
that  during  the  same  prayer  there  was  kneeling  or 

Crostration  before  the  consecrated  elements.  To 
effin  with  his  case  as  to  the  elevation  of  the  cup 
and  paten,  the  appellant  has  distinctly  proved  that, 
upon  each  of  the  seven  Sundays  mentioned  in  the 
affidavits,  the  officiating  clergyman  during  the 
Prayer  of  Consecration  ele  vatea  a  large  wafer  oread 
above  his  head,  and  also  during  the  same  prayer 
elevated  the  cup,  so  that  its  rim  was  some  inches 
above  his  head.  These  statements  are  opposed  by 
the  affidavits  of  the  clergymen  who  officiated  upon 
the  several  Sundays  mentioned  in  the  appellant^s 
affidavits.  Mr.  Howes;  who  was  the  omciating 
clergyman  on  four  of  the  Sundays,  denies  that,  on 
either  of  those  days,  he  raised  or  elevated  the  paten 
or  chalice  above  his  head  during  the  Pra^rer  of 
Consecration,  and  adds  that  he  haa  not  consciously 
nor  to  the  best  of  his  knowledge  done  so  since  the 
practice  was  discontinued  by  Mr.  Mackonochie 
after  the  30th  Dec.  1866.  Mr.  Stanton,  who 
officiated  on  Sunday,  the  26th  Dec.  186^i,  swears 
that  he  did  not  intentionally  elevate  the  paten  or 
cup  above  his  head  in  the  Pra^rer  of  Consecration ; 
and  Mr.  Willington,  who  officiated  o^  two  of  the 
Sundays,  states,  po.^tivel^,  that  he  did  not  elevate 
the  paten  or  cup  above  his  head  in  the  Prayer  of 
Consecration.  It  is  to  be  observed  that  these 
affidavits  might,  according  to  a  possible  view 
entertained  by  the  reverend  gentleman,  be  re- 
garded by  them  as  literally  true,  because  the  paten 
was  not  elevated  by  them  but  a  wafer  bread,  and 
the  whole  of  the  cup  was  not  raised  above  the 
head,  but  only  the  upper  part  of  it.  It  appears 
from  the  cross-examination  of  Mr.  Mackonochie 
that,  after  the  institution  ef  proceedings  against 
him,  he  introduced  the  practice  of  elevating  the 
wafer  and  not  the  paten.  As  he  has  confessed 
that  his  object  upon  ever^  occasion  has  been 
merely  to  comply  literally  with  the  law,  it  was  not 
unfair  to  presume  that  the  change  from  the  paten 
to  the  wafer  was  made  in  order  that  he  might  not 
be  accused  of  elevatinff  the  paten.  But  Mr. 
Ibckonochie  stated  to  their  Lordships  (and  they 
accept  his  statement)  that  "he  has  in  no  way 
sheltered  himself  behind  the  difference  between 
the  wafer  and  the  paten,  but  has  treated  the  wafer 
M  the  pateQf  and  considered  the  elevation  of  the 


wafer  as  eG|uivalent  to  the  elevation  of  the  paten." 
It  is  sufficient,  therefore,  to  say  that,  if  any  such 
distinction  had  been  attempted,  it  could  not  have 
been  successful,  as  the  elevation  which  is  unlawful 
is  that  of  the  consecrated  bread  itself,  and  not  of 
the  paten  iirwhich  it  is  placed.  Again,  there  can 
be  no  doubt  that  the  elevation  of  any  part  of  the 
cup  above  the  head  is  an  elevation  to  tnat  extent 
of  the  cup  itself.  This  Mr.  Mackonochie  y&ry 
properly  admitted  in  his  cross-examination.  He 
saia,  "  The  cup  is  the  whole  cup ;  Xo  raise  any  part 
of  the  cup  above  the  forehead  is  to  raise  the  cup 
above  the  forehead.'*  Now,  the  conclusion  to  be 
drawn  from  this  state  of  facts  is,  that  Mr.  Macko- 
nochie, having  determined  to  yield  the  merest 
literal  obedience  to  the  precise  letter  of  the  moni- 
tion, had  resolved  that  neither  he  nor  his  curates 
should  elevate  the  paten  or  the  cup  above  their 
heads  during  the  Prayer  of  Consecration ;  but,  in 
consequence  of  the  difficulty  of  keeping  to  the 
exact  degree  of  elevation  intended,  the  officiating 
clergyman  unconsciously  and  unintentionally  ele- 
vated the  wafer  and  the  cup  to  the  extent  men- 
tioned in  the  affidavits.  But  if  Mr.  Mackonochie 
has  been  (as  he  admitted)  '*  carefully  scanning  the 
mcmition  and  the  Order  in  Council  to  see  how  he 
could  keep  exactly  within  them,*'  and  has  been 
acting  upon  his  understanding  "  that  legal  judg- 
ments should  be  interpreted  according  to  their 
letter,"  he  has  no  right  to  complain  of  the  letter  if 
the  monition  is  applied  against  him,  and  he  is 
made  accountable  for  an  actual  non-compliance  with 
its  terms,  whatever  his  intentions  to  obey  it  may 
have  been.  The  act  of  elevation  to  the  prohibited 
degree  was  witnessed ;  the  secret  intention  could 
not  be  known.  That  the  elevation  charged  took 
place  during  the  Prayer  of  Consecration  appears 
from  the  evidence  oi  Mr.  Mackonochie  that  the 
raising  of  the  wafer  and  of  the  cup  takes  place 
after  the  words  of  institution  in  each  kind ;  con- 
sequently, the  wafer,  at  least,  must  be  raised  as 
the  prayer  is  proceeding.  The  remaining  charge 
to  be  considered  against  Mr.  Mackonochie  is,  his 
sanctioning  kneeling  or  prostration  before  the 
consecrated  elements  during  the  prayer  of  con- 
secration. Their  Lordships  (as  already  mentioned) 
having  upon  the  former  occasion,  when  Mr. 
Mackonocnie  was  charged  with  disobedience  to 
the  monition,  decided  that  the  eenuflexion  which 
he  practised  amounted  to  kneeling,  Mr.  Macko- 
nochie, with  the  same  object  which  he  has  always 
had  in  view,  to  pay  only  the  closest  literal  obedi- 
ence to  the  monition,  gave  notice  to  his  curates 
that  he  intended  thenceforth  to  bow  without  bend- 
ing the  knee  at  the  part  of  the  Prayer  of  Consecra- 
tion where  he  had  previously  knelt.  This  intention 
he  and  his  curates  carried  out,  according  to  the 
description  ffiven  in  the  affidavits,  by  bowing 
down  towards  the  table  after  replacing  the  wafer 
upon  it,  and  remaining  some  seconds  in  that 
position,  and  adopting  the  same  course  with 
respect  to  the  cup.  Mr.  Mackonochie  stated  that 
upon  some  of  these  occiwions  his  forehead  may  have 
touched  the  table,  but  that  this  was  no  part  of  the 
act  of  bowing,  his  object  being  merely  a  low  bow. 
Their  Lordships  do  not  'regard  a  reverential  bow 
in  the  light  of  an  act  of  prostration,  as  contended 
for  by  the  learned  counsel  for  the  appellant ;  but 
the  posture  assumed  and  maintained  for  some 
seconds  by  Mr.  Mackonochie  is  certainly  not  a 
mere  bow,  but  a  humble  prostration  of  the  body  in 
reverence  and  adoration.    Tb^  LKStdsX^"^  ^nsi« 
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Elder  that  the  cbar^  Of^amst  Mr.  Mackonochie,  of 
Banctioning  prostration  before  the  consecrated 
elements,  is  therefore  fully  proved.  Their  Lord- 
ships cannot  refrain  from  eipressinK  their  great 
regret  at  the  course  which  Mr.  MacKonochie  has 
thought  himself  j  ustified  in  adopting  in  his  pro- 
posed submission  to  the  aathority  of  the  monition. 
He  has  (as  he  admitted  in  his  cross-examination) 
"  c&refolly  scanned  the  monition  Bud  the  Order  in 
Council,  to  see"  how  nearly  he  conld  preserve 
the  prohibited  ceremonies,  or,  as  he  expressed  it, 
"  how  far  he  could  obej  the  law  of  the  chnrch  " 
(or  what  he  chooses  to  consider  the  law  of  the 
church)  "  without  disobeying  the  law  of  the  state." 
Ur.  Mackonochie  mnst  l>e  reminded  that  the  right 
of  the  Church  of  England  to  ordain  ceremonies  is 
asserted  by  the  ^h  of  the  Articles  of  Religion,  to 
which  he  has  given  his  assent,  and  that  none  of 
the  ceremonies  which  be  practises  are  prescribed 
by  the  Chnrch.  In  the  attempt  to  satisfy  his  con- 
science, and  to  shelter  himself  under  the  narrowest 
literal  obedience  to  lawful  authority,  Mr.  Macko- 
nochie has  been  a  second  time  foiled.  Upon  the 
former  occasion  their  Lordships,  after  expressing 
their  opinion  judicially  that  the  monition  had  been 
disobeyed,  did  not  think  it  necessary  to  do  more 
to  mark  their  disapprobation  of  Mr.  Mockonochie's 
course  of  proceedmgs  than  hj  directing  that  he 
should  pay  the  costs  of  the  application.  Upon  this 
repetition   of  his   offence,   tneir   Lordships   think 


plied  with  the  monition  in  respect  of  the  elevation 
of  the  paten  or  wafer,  nor  as  abstaining  from  pros- 
tration before  the  consecrated  elements.  And  they 
order  that  he  be  suspended  for  the  Bpac'«  of  three 
calendar  months  from  the  time  of  notice  of  the  sus- 
pension, from  all  discharge  of  bis  clerical  duties  and 
offices,  and  the  execution  thereof:  that  is  to  say, 
from  preaching  the  Word  of  God,  and  administer- 
ing toe  Sacraments,  and  celebrating  all  other 
clerical  duties  and  offices ;  and  further,  that  he  pay 
the  costs  of  this  application. 
Proctors  for  the  appellant,  Moore  add  Curreij. 


Buiirtsi»«t.lAw. 

Jan.  23  and  24, 1871. 
Keg.  v.  Chahpneys. 

Seclory  an  n«^ed  (o  dtajtery — Severance — 3  ^  4  Vict. 
c.  113,  ».  50—13  *  14  Vict.  c.  94,  $.  19. 

By  an  Ado/  i  ^  5  Anne,  intituled  "  An  Act  for 
augmenling  tlte  nwnier  of  canons  residentiary  in 
Ike  cathedral  church  of  £.,  and  for  improving  fAfi 
deanery  and  prebsTide  of  the  taid  cathednil,"  it  was 
vnacted  that  the  rectory  and  chitrch  of  T.  shoidd 
he  united  aud  ana&eed  to  Vte  deanery  of  L.for  ever, 
and  that  the  Dean  ofL.  tlten  in  betjtg,  upon  appli' 
cniion  to  the  Bishop  of  L.,  sJioidd  receive  insfUu- 
Hon  to  the  same  wiihoat  presentation,  and  con- 
Unite  postetted  thereof  in  right  of  his  deanery  so 
long  as  he  should  remain  dean,  it  being  tlie  object 
of  the  Act  thai  the  Dean  of  L.  and  his  successors 
fur  ever  s)iould  obcayt  he  rectors  of  the  church  of 
T.,  on  maki/ng  dUowaneesfor  a  curate,  ^c 

Bysect.mof  3^4  Viet.  c.  113,  fl  is  provided  thai, 
"  subject  to  the  prootnotu  herein  contained  ail  the 
ettaie  and  inianat  which  tlte  holder  of  any  deanery 
ereantmrjf  ....  andhis^aeaia»ars.luii>iiorv>oimt 


have  tn  any  lands,  tOhes,  or  other  h 

or  eadounnmts  whatsoever  annexed  or  belonging  to 
or  usually  held  wUh  such  deanery  or  eamomry 
[eiiee2)t  any  rigid  of  patronage),  or  whereof  the 
reiUs  and  profits  haoo  been  usuaMg  taken  and 
enjoyed  by  the  holder  of  such  deoM^ry  or  eanomy 
as  such  luilder  separately,  and  in  addiiion  to  hu 
share  of  (lie  corporate  revenues  of  such  chapter 
than  teitlioiU  any  conveyance,"  ^c,  pats  to  the 
Efclesiasiiral  Comtnissioners  for  the  purposes  of 
IIUs  Act: 

Held,  thot  this  section  did  not  disamtex  the  rectory 
of  T.  from  llie  deanerif  of  L.,  and  veet  it  in  the 
Ecclesiastiad  Commiseumers,  but  that  the  Dean  of 
L.  wot  still  etUitled,  tmder  t/ie  above-mentioned 
siatnie  of  Anne,  to  receive  institution  to  the  rectory 
of  T.,  wilhotU  presenlatioti : 

"    '  alto,  thM  the  Dean  of  L.,  on  receiving  »«<A 


the  ineainia^  of  Id  Sf  14  Virl. 
This  was  an  action  commenced  by  a  writ  of  snm- 
moQS  issued  in  accordance  with  sect.  26  of  the 
Common  Law  Procedure  Act  1860,  and  indorsed 
with  a  notice  as  follows ; — "  The  Attorney -QenerBl, 
on  behalf  of  Her  Majesty,  intends  ta  declare  in 
jrutre  impedii."  Afterwards,  by  the  consent  of 
the  parties  and  the  order  of  a  judge,  the  following 
case  was  stated,  withont  pleadings,  for  the  opinion 

of  the  court : 


fifth  years  of  the  reign  of  her  late  Mqesty  Queen 
Anne,  chapter  32, intituled  "An  Act  for  augmentdng 
the  number  of  Canons  residentiary  in  the  Cathedr^ 
Church  of  Lichfield,  and  for  improving  the 
D(anenr  and  Prebends  of  the  said  Cathedrd,"  re- 
citing {inter  alin)  that  Her  M^esty,  in  considera- 
tion of  the  small  income  that  arose  to  the  dean  out 
of  the  revenue  of  the  said  church,  and  the  great 
charge  he  must  nocossarily  undergo  in  the  decent 
attendance  upon   his   place   and   offloe,  had   been 

EicioDsly  pleased  to  permit  that  the  rectory  of 
tenhill,  the  perpetual  advowson  whereof  Hor 
M^esty  was  seised  of  in  riKht  of  the  Duchy  of 
Lancaster,  should  be  annexed  to  the  sud  deanery, 
it  is,  by  sect.  2,  enacted  as  follows,  that  is  to  say : 

Be  it  enacted  by  the  authority  atoreiaid,  that  tha  uii 
reotor;  and  ohoroh  of  lUianbill,  whansrsr  it  ahall  l^ 
m]  lawful  laeaiiB  Ont  beoome  void,  sliall  ba  nnitad  aad 
annexed  to  the  said  dwae^  of  the  ohatati  of  Uehfleld  tor 


Coreuti;,  shall  reoeive  institution  to  the  s. 

presentation  and  eontiiine  poasesaad  thereof  in  liKht  of 
hia  deanery,  eo  long  aa  he  shall  temain  Dean  of  LieUlsld, 
and  DO  longer,  it  beiiijr  the  intent  of  thii  Aot  ttiat  tko 


, for  evar,  Bhonld 

always    be  raoton  wid  inonmbents  of  that  ohnroh  o 


saah  ^lowanoe  to  a  ni 


r  oontflB  H  the 


1  shall  appoint,  the  said  dean  toi 
see,  paying  the  &nt  fmita  at  his 
instalment  iiAo  the  said  deuer;,  and  tenths  yearly  and 
all  other  does  attei  the  same  uannar  u  all  former  ineum- 
bents  or  peraons  institnted  into  the  aaid  reator;  have 
hitherto  done. 

2.  By  the  statute  3  &  4  Yict.  c.  113,  intituled, 
"  An  Act  to  carry  into  effect  with  certain  Modifi- 
cations the  fourth  Report  of  the  Commissioners  of 
Ecclesiastical  Duties  and  Revenues,"  it  is  (by  sect. 
50)  enacted  as  follows,  that  is  Xa  say : 

. — tsn   oontainad,  all  the 

whioh  the  holder  of  any  deane^  or 

'~'  by  or  under  the  provimona  of  tfaja 

mve  and  would  hav*  in  any  Uoda, 
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tithes,  and  other  hezeditaments  or  endowments  whatso- 
erer  annexed  or  bdonging  to,  or  nsnallj  held  or  enjoyed 
with  snoh  deanery  or  canonry  (except  any  right  of 
patronage),  or  whereof  the  rents  and  profits  haye  been 
msnaUy  talran  and  enjoyed  by  the  holder  of  snoh  deanery 
or  eanonry  as  saoh  holder  separately,  and  in  addition  to 
his  share  of  the  corporate  rerennes  of  snch  chapter  shall, 
withoat  any  oonyeyanoe  or  assnranoe  in  the  law  other 
than  the  proyisions  of  this  Act  aocnie  to,  and  be  yested 
absolately  in  the  ecclesiastical  commissioners  for  England 
and  their  snocessors  for  the  purposes  of  this  Act. 

3.  By  the  statnte  13  &  14  Vict.  c.  94,  intituled 
"  An  Act  to  amend  the  Acts  relating  to  the  Eccle- 
tiastical  Commissioners."  It  is  (by  the  19th 
section)  enacted  as  follows,  that  is  to  say : 

That  no  spiritual  person  appointed  to  the  deanery  of 
any  cathedral  or  collegiate  choroh  after  the  10th  April 
1850  shall  aooept  to  take  and  hold  therewith  any  benefice 
not  Btoate  within  the  city  or  town  of  the  cathecbral  or  colle- 
giate ohnreh  in  which  he  shall  hold  snch  deanery,  and  where 
any  sptritoal  nerson  so  appointed  after  the  said  10th 
day  of  ApriL  holds  at  the  tune  of  his  admission  to  snch 
deanery  anf  benefice  not  sitoate  within  snch  oity  or  town, 
each  benefice,  unless  sooner  ayoided,  shall  become  yoid 
OB  the  expiratkm  of  six  calendar  months  from  i^e  time  of 
Us  admission  to  snoh  deanery.  Proyided  always  that 
the  iiieome  of  any  benefice  which  may  be  holden  with 
any  snoh  deanery  shall  in  no  case  exceed  the  amoont  or 
snm  of  500t.  per  annum. 

4.  On  the  20th  Nov.  1868  the  defendant  was  by 
letters  patent  of  that  date,  under  the  great  seal, 
duly  appointed  by  her  Miyesty  dean  i3.  the  said 
cathedral  church  of  Lichfield. 

5.  The  defendant  accepted  the  said  appointment 
and  was  afterwards,  on  the  15th  Deo.  1868,  duly 
installed  and  inducted  into  the  said  deanery  with 
all  ita  rights,  members,  and  appurtenances. 

6.  The  defendant  upon  his  Haid  installation, 
entered  into  the  real,  actual,  and  corporeal  posses- 
■km  of  the  said  rectory  of  Tatenhill,  and  claims  to 
bold  and  retain  the  same  in  risht  of  his  said 
deanery,  under  the  provisions  of  the  said  statute  of 
Anne,  and  has,  since  his  appointment  to  the  said 
deanery,  always  been  and  is  willing  to  make  such 
allowanoe  to  a  curate  or  curates  of  the  said  rectory 
as  the  bishop  for  the  time  being  shall  appoiint,  and 
to  make  all  other  payments  and  perform  all  such 
acts  as  are  directea  in  and  by  the  said  statute. 

7.  The  said  rectory  of  Tatenhill  is  not  situate 
within  the  city  of  tne  said  cathedral  church  of 
lichfield,  in  which  the  defendant  holds  the  said 


8.  8moe  the  Act  of  Queen  Anne,  referred  to  in 
the  first  paragraph  of  this  case,  the  Dean  of  Lich- 
fii^  Ibr  the  tune  beinff  has  always  held  the 
i«ctory  ol  TatenhiU,  and  received  the  tithes  and 
emomments  of  that  benefice,  but  no  institution  of 
any  dean  to  the  rectory  has  ever  in  fact  been 
made,  and  his  title  has  been  solely  that  derived 
from  his  appointment  as  dean,  and  his  induction 
and  instaliation  as  such. 

The  questions  for  the  opinion  of  the  court  are — 
firsts  wh^her  the  said  rectory  of  Tatenhill  is  united 
or  annexed  to  the  Deanery  of  Lichfield,  so  that  the 
defendant,  as  Dean  of  Lichfield,  can  lawfully  hold 
and  retain  the  same.  If  the  rectory  cannot  be  so 
hdd,  then,  secondly,  whether  Her  M^'esty  is 
entitled,  in  ri^ht  of  the  Duchy  of  Lancaster,  to  pre- 
sent a  new  incumbent  to  tne  said  rectory  P  or, 
thirdly,  whether  Her  M%je8ty  is  entitled,  in  right 
of  the  Grown,  to  present  a  new  incumbent  to  the 
said  rectory? 

Judomant  is  to  be  entered  for  the  Crown  or  for 
the  dmndiant  in  aoo(X!dance  with  the  answers  to 
theae  qpwitioB8»  bat  without  ooeta. 


The  SoUciior-Oeneral  (Sir  J.  D.  Coleridge)  {Archi' 
hold  with  him),  for  the  Crown. — The  great  object 
of  3  &  4  Yict.  c.  113,  was  to  make  the  emoluments 
attached  to  deaneries  and  canonries  more  uni- 
form; and  this  object  it  was  proposed  to  attain  by 
depriving  deans  and  canons  of  any  separate  estate 
which  they  held  in  addition  to  their  shares  of  the 
corporate  revenues  of  the  dean  and  chapter,  and 
by  providing  that,  in  certain  cases  where  the  in- 
come of  the  deans  and  canons  amounted  to  more 
than  a  certain  sum,  such  deans  and  canons  should 
pay  annually  to  the  ecclesiastical  commisioners  as 
much  as  would  leave  to  them  the  annual  stipends 
fixed  by  the  Act ;  and  that,  in  other  cases  where 
the  incomes  of  the  deans  and  canons  did  not 
amount  to  a  sum  named,  the  commissioners  should 
annually  pay  to  them  as  much  as  would  raise 
their  stipends  to  that  sum.  The  fund  from 
which  those  payments  were  to  come  was  to  be 
made  up  of  the  proceeds  of  suppressed  prebends, 
canonries  and  deaneries,  and  of  the  separate  estates 
and  emoluments  attached  to  deaneries  and  canon- 
ries. The  latter  provision  is  found  in  the  50th 
section  of  the  Act  (supra).  It  is  submitted  that 
the  words  of  that  section  include  the  present 
case  of  the  rectory  of  Tatenhill.  A  rectory  is  an 
"hereditament"  Savile  v.  SaviU  (Fortescue,  351),  it 
is  certainly  an  "endowment."  It  has  been  "usually 
held  or  enjoyed"  with  the  deanery  of  Lichfield,  and 
the  "  rents  and  profits  have  been  taken  and  enjoyed" 
by  the  dean  "  separately  and  in  addition  to  his  share 
of  the  corporate  revenues."  Unless  this  construc- 
tion of  the  Act  be  adopted,  the  general  object  of  the 
Act  which  is  to  provide  more  uniform  stipends  for 
deans  and  canons,  will  not  be  attained  in  Lichfield. 
The  word  "rectory"  includes  the  endowments 
belonging  to  it,  the  freehold  of  the  chancel  of  the 
cburch  and  everything  belonging  to  the  rectory. 
[WiLLBs,  J. — What  becomes  of  the  right  of  presen- 
tation P]  It  must  revert  to  the  Crown.  [Willbs,  J. 
— In  that  case  would  the  presentee  of  the  Crown 
take  the  bare,  rectory,  or  would  he  take  the  rectory 
with  its  emolument  r]  That  would  be  a  matter  for 
future  consideration.  By  the  statute  of  Anne,  not 
the  advowson  but  the  rectory  was  annexed  to  the 
deanery  of  Lichfield;  the  advowson  has  always 
remained  with  the  Crown,  but  the  richt  to  use  it 
has  been  suspended.  The  Act  3  &  4  Vict.  c.  113, 
was  passed  (as  appears  from  the  title  and  preamble) 
to  carry  into  effect,  with  some  alterations  and 
modifications,  the  fourth  report  of  the  ecclesiastical 
commissioners ;  it  is  therefore  useful  to  look  at  that 
report.  (He  here  referred  to  some  passages  in  the 
second  and  fourth  reports  of  the  commissioners,  to 
show  that  they  proposed  to  disannex  the  rectory 
of  Tatenhill  from  the  deanery  of  Lichfield). 
Moreover,  the  19th  sect,  of  13  &,  14  Vict.  c.  94 
disables  the  dean  of  Lichfield  from  holding  this 
rectory,  as  it  is  not  within  the  town  of  Lichfield 
and  is  worth  more  than  500Z.  a  year. 

Sir  /.  Karslake,  Q.  C.  (Philhnrk  with  him) 
for  the  defendant. — The  stat.  4  &  5  Anne,  c.  32, 
is  not  repealed  by  3  &  4  Vict.  c.  113,  and  the 
latter  Act  has  no  relation  to  the  Dean  of  Lich- 
field in  his  capacity  of  rector  of  Tatenhill.  The 
statute  of  Anne  was  passed  for  the  purpose  of 
augmenting  the  revenue  of  the  Dean  of  Lichfield, 
and  it  did  so  by  providing  that  the  then  dean  and 
every  succeeding  dean  should,  without  presenta- 
tion, he  rectors  of  Tatenhill.  The  question  now  is, 
whether  the  defendant,  being  Dean  of  Lichfield,  is 
entitled  undes*  that  statute  to  beoome^  ^^n^^so^ 
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presentation,  rector  of  Tatenhill.  The  50th  section 
€i  S  &  4  Vict.  c.  113,  does  not  deprive  him  of  the 
right,  for  it  speaks   only  of  the  "rents,  tithes, 
hereditaments,  or  endowments  ....  whereof  the 
rents  and  profits    have  been  usoally    taken    or 
enjoyed  by  the  holder  of  such  deanery  or  canonry, 
as  ttich  Iwlder,  separately,"  &c.  In  the  present  case, 
the  defendant  claims  to  take  the  profits  annexed  to 
the  rectory,  not  as  the  holder  oi  the  deanery,  but 
because  he,  being  dean,  becomes  rector.     He  re- 
ceives the  emoluments  of  the  rectory  as  appur- 
tenant, not  to  the   deanery,  but  to  the  rectory. 
With  some  exceptions,  the  Act  3  &  4  Vict.  c.  113, 
does  not  deal  at  all  with  rectories ;  the  exception 
is    the    case    of    sinecure    rectories,    but    there 
the  Act  is  express  as  to  what  is  to  be  done  with 
any  right  of  patronage  concerning  such  rectories, 
and  also  as  to  the  care  of  souls,  if  any.     In  this 
case,  nothing  is  said  as  to  the  patronage  or  as  to 
the  cure  of  souls,  and  the  commissioners  have  no 
power  to  take  the  former  or  to  make  any  provision 
for  the  latter.    Again,  the  50th  section  was  to  take 
effect  at  once,  so  that,  if  the  contention  of  the 
Crown  be  correct,  the  Dean  of  Lichfield,  at  the  time 
of  the  passing  of  the  Act,  ought  to  have  been 
deprived  of  the  rectory.  Again,  the  sort  of  property 
that  was  to  vest  in  the  commissioners  was  property 
that  could  have  been  dealt  with  by  them  under  the 
Act;   but  they  could  not  have  dealt  with  this 
rectory  in  that  way.    The  case,  then,  according  to 
the  contention  of  the   Crown,   stands   thus:  the 
profits  of  the  rectory  are  to  go  to  the  commis- 
sioners, the  advowson  is  to  eo  to  the  Crown,  and  if 
the  Crown  then  present,  the  presentee  is  not  to 
get  any  emolument  except  what  the  commissioners 
may  choose  to  ^ve  him,  they  having  no  power  to 
give  him  anything.     What  really  was  intended  by 
the  Act,  especially  by  the  50th  section,  was  this : 
there   were   many   cases    in  which  a  dean    or  a 
canon  held  a  particular  part  of  the  corporate  estates 
of  the  dean  and  chapter,  separately  and  in  addition 
to  his  ordinary  share  of  the  corporate  property, 
and    it    was    the  object    of   the  50th  section  to 
provide    that    where    this    was    the    case,    such 
part  so   held    should    go   to  the   commissioners. 
The  language  of  the  67th  section,  where  it  speaks 
of  the  commissioners  making  "  additional  provi- 
sion** for  certain  parishes,  shows  that  it  never  was 
the  intention  of  the  Legislature'  to  hand  over  a 
rich  rectory  to  the  commissioners,  giving  them 
power  to  take  all  the  tithes,  <fec.,  of  a  particular 
pUice,  and  then  re-g^rant  a  part.     Moreover,  not 
only  do  we  find  no  express  dealing  with  this  case, 
but  we  do  find  that  the  Act  makes  express  pro- 
vision as  to  what  is  to  be  done  in  the  two  very 
similar  cases  of  the  rectory  of  Haseley,  attached  to 
the  deanery  of  St.  George,  Windsor,  and  the  pre- 
bend of  Sawley,  in  the  cathedral  church  of  Lich- 
field, annexed  to  the  rectory  of  St.  Philip's,  Bir- 
mingham.   The  case  of  Haseley  is  dealt  with  in 
the  43rd  section,  which  makes  express  provision  as 
to  what  is  to  be  done  with   tiie  rectory  on  its 
disannexation.    The  case  of  St.  Philip's  is  dealt 
with  in  the  13th  and  t)3rd  sections.     Tnis  circum- 
stance goes  far  to  show  that  the  Legislature  did 
nut  mean   to    include    this   case  in  the  general 
language    of   the  statute.    As    to    the  effect  of 
13  &  14  Vict.  c.  94,  8. 19,  that  has  no  application  to 
the  present  case.   It  provides  that "  no  spiritual  per- 
Bonappointed  to  any  aeanery,  (See.,  shall  accept  totake 
and  hold  therewith  any  benefice,''  &c.  That  applies 
io  a  case  where  a  man,  being  dean,  has  the  option 


of  accepting  or  not  any  benefice  that  may  be 
offered  to  him;  it  does  not  apply  to  this  case, 
where  the  dean  caimot  be  said  to  accept  the 
rectory,  but  to  become  rector  by  virtue  of  an  Act  of 
Parliament.  The  statute  3  &  4  Anne,  c.  32,  is  not 
repealed  by  either  of  the  Acts  of  Victoria,  and 
that  being  so,  the  defendant  is  entitled  to  this 
rectory. 

The  Solicitoi'-Generod  in  reply. 
BoviLL,  C.J. — By  the  statute  4  &  5  Anne,  c.  32, 
which  united  several  of  the  prebends  of  Lichfield 
and  annexed  one  of  the  prebends  to  the  bishopric, 
the  rectory  and  parish  church  of  Tatenhill,  were 
united  to  the  deanery  of  Lichfield  for  ever,  and  the 
then  dean  and  every  succeeding  dean  of  Lichfield 
became,  without  presentation,  rectors  of  Tatenhill 
and  entitled,  as  such  rectors  and  in  right,  as  it 
seems  to  me,  of  the  rectory,  to  the  parish  church 
with  all  rights,  glebes,  and  other  profits  appurtenant 
to  the  rectorv.    If  that  Act  is  still  in  force  and  has 
not  been  affected  bv  subsequent  legislation,  the 
present  dean  of  Lichfield,  having  been  duly  ap- 
pointed to  the  deanery,  is  now  legally  rector  of 
Tatenhill,  and  as  such  rector  entitled  to  the  emolu- 
ments belonging  to  the  rectory.    But  it  is  contended 
on  behalf  of  the  Crown,  that  the  statute  3  &  4  Vict, 
c.  113,  and  especially  the  50th  section  of  that  Act, 
did  in  point  of  law  repeal  the  statute  of  Anne,  or 
at  any  rate  interfered  with  its  operation  so  far  as 
the  rectory  of  Tatenhill  was  concerned,  and  that 
the  effect  of  this  subsequent  Act  has  been  to  vest 
something  or  another  belonging  to   the  rectory 
of  Tatennill    (what,    I    will    consider    hereafter) 
in  the  Ecclesiastical  Commissioners,  and  to  revest 
the  patronise  of  the  rectory  in  the  Crown.     The 
Act  of  3  &  4  Vict.  c.  113,  was  no  doubt  passed 
to  give  effect,  with  certain  modifications  and  ex- 
ceptions, to  the  fourth  report  of  the  ecclesiastical 
commissioners,  which  is  mentioned  in  the  title  and 
recited  in  the  preamble  of  the  Act,  and  has,  there- 
fore, been  very  properly  brought  to  our  attention. 
The  report  related  principally  to  cathedral  and 
collegiate    churches    and    the    officers    connected 
therewith,  and  the  cathedral  church  and  the  dean 
and  chapter,  and  various  officers  of  Lichfield  are 
particularly  referred  to,  both  in  the  report  and  in 
the  Act.    The  Act  does  not  profess  to  carry  out 
the  whole  of   the  scheme  of  the  commissioners. 
Both  the  title  and  the  preamble  refer  to  certain 
modifications,  so  that  it  is  impossible  to  say  how 
far  the    Legislature    intended   to   carry  oat   the 
report.     We  must,  therefore,  be    guided   by  the 
language  of    the  Act,  though  some  light  is   no 
doubt  thrown  upon  the  Act  by  the  report  which 
it  recites.     By  the  13th   section  of   the  Act,  two 
canonries   of  Lichfield   were    suspended,  and   in 
the  same  section  it  appears  that  one  of  these 
canonries    was    annexea  to    the  rectory  of   the 
church  of  St.  Philip  in  Birmingham.     It  has  also 
been  brought  to  our  attention  that  the  statute 
under  whicn  this  rectory  and  the  prebend  of  Lich- 
field were  united  was  7  Anne,  c.  IM,  from  wliich  it 
appears  that  the  prebend  in  question  was  the  pre- 
bend of  Sawlejr.     By  the  13th  section  of  3  d^  4 
Vict.  c.  113,  this  prebend  and  the  rectory  of  St. 
Philip's  are  detacned  from  one  another  by  express 
words.    If  the  rectory  had  been  detached  simply, 
I  should  have  expected  to  find  some  provision  made 
for  the  cure  of  souls,  not  only  as  to  the  person  to 
be  appointed  for  that  purpose,  but  also  as  to  the 
fund  destined  for  his  remuneration.    Bat  in  the 
present  case,  the  emoloment  of  the  prebend  oeiiaeB, 
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becaose  the  prebend^itself  is  suspended ;  so  that 
the  prebend  being  detatched  ana  suspended,  the 
rectory  remained  with  all  its  incidents.  Further 
provision  for  this  case  is  made  by  the  63rd  section, 
which  has  been  referred  to  in  the  argument,  which 
makes  provision  for  the  endowment  of  the  rector 
of  St.  I^hilip's,  Birmingham,  out  of  the  endow- 
ment of  the  suspended  prebend.  By  the  latter 
part  of  sect.  49,  "  the  profits  and  emoluments 
arising  from  corporate  revenues  belonging  to 
the  canonries  suspended  in  the  cathedraTs  of 
Chester,  Lichfield,  and  Bipon  respectively,  shall 
become,  as  the  vacancies  occur,  part  of  the 
divisible  corporate  revenues  of  the  said  chapters 
respectively;  and  by  sect.  63  provision  is  made 
for  the  rector  of  St.  Philip's,  as  before  stated. 
By  sect.  29,  two  rectories  ih  Westminster  are  per- 
manently annexed  and  united  to  two  canonries 
there,  and  provision  is  made  by  which  the  holders 
ci  these  canonries  and  their  successors  were  to 
become  ipso  facto  rectors  of  the  respective  parishes 
in  question,  to  all  intents  and  purposes.  There  is 
also  an  important  provision  in  the  Act,  to  which 
Sir  John  Earslake  has  caUed  our  attention,  relat- 
ing to  the  rectory  of  Haseley.  That  was  annexed 
to  the  deanery  of  St.  George's,  Windsor,  also  by  a 
statute  of  Anne.  That  part  of  this  statute  that  re- 
lates to  the  rectory  of  Haseley  is  by  the  43rd  section 
expressly  repealed,  and  it  is  there  expressly  declared, 
that  the  rectory  of  Haseley  shall  be  absolutely 
detached  and  severed  from  the  deanery  of  Windsor, 
and  the  patronage  of  the  h^i^  ^^  given  to  the 
dean  and  chapter  of  Windsor.  We  have,  therefore, 
thus  far  two  express  enactments  as  to  rectories 
to  be  severed  from  the  cathedral  dignities  to  which 
they  were  attached ;  and  in  each  case  we  find  a  special 
provision  for  the  purpose.  Whilst  I  am  upon  the 
subject,  I  may  refer  to  that  part  of  the  statute 
13  &  14  Vict.  c.  94,  which  relates  to  rectories 
attached  to  cathedral  dig^ties,  to  show  that  where 
it  is  the  intention  of  the  Legislature  to  sever  the 
one  fix>m  the  other,  it  is  done  by  an  express 
enactment.  What  was  done  in  1850  is  not  a 
certain  guide  as  to  the  meaning  of  what  was  said 
in  1840 ;  but  the  latter  Act  shows  what  the  Legis- 
lature thought  ought  to  be  done  when  a  rectory  was 
serered  from  a  dignity.  Sect.  22  of  13  &  14  Vict. 
c  94,  applies  to  the  case  of  certain  benefits  annexed 
to  bishoprics.  There,  as  in  the  case  of  Haseley  and 
St.  PhiKp's,  Birmingham,  there  is  an  express 
enactment  to  effect  the  severance,  and  to  provide 
what  is  to  be  done  on  the  severance.  There  is  also 
in  3  &  4  Vict.  c.  113  a  provision  with  respect  to  sme- 
ciune  rectories.  The  48th  section  provides  that  such 
rectories  shall  be  suppressed,  with  a  proviso  to 
meet  the  cases  of  private  patronage.  These 
rectories  being  suppressed,  tnere  is  a  distinct 
enactment  (sect.  54)  as  to  what  is  to  become  of  the 
"  lands,  tithes,  or  other  hereditaments  or  endow- 
ments- whatsoever*'  belonging  to  them,  the  same 
words  being  used  as  in  sect.  50,  in  the  ii^terpretation 
of  which  some  assistance  may  be  derived  from  a 
consideration  of  this  54th  section.  The  50th  section 
Tests  certain  matters,  which  belonged  to  the  deans 
and  chapters,  in  thie  commissioners,  but  for  the 
porpoees  of  the  Act,  and  subject  to  certain  provi- 
sions. The  ffeneral  purposes  of  the  Act  appear 
from  sects.  6o  and  67  to  oe  the  provision  of  ade- 
qnate  stipends  for  deans  and  canons,  and  the 
<»*irwg  ofadditional  provision  for  the  cure  of  souls 
wliero  sncli  proTision  is  most  required.  Then 
■act  8S  provioee  that  the  OQsnmisBioners  are  to  lay  J 


schemes  before  the  Queen  in  council  for  carrying 
their  recommendations  into  effect.  By  a  subse- 
quent Act  (4  &  5  Vict.  c.  39),  a  larger  scope  is 
given  to  the  commissioners  for  carrying  out  the 
purposes  of  the  Act.  Now  what  is  the  true  mean- 
mg  of  the  50th  section  ?  for  it  is  on  the  interpreta- 
tion to  be  put  on  the  language  of  that  section  that 
our  decision  in  the  present  case  must  depend.  It 
must  be  remarked  that  one  of  the  main  purposes 
of  the  Act  is  to  enable  the  commissioners  to  bring 
variousdescriptionsof  property  into  a  common  hmS, 
and  then  form  schemes  for  the  application  of  it.  The 
whole  of  this  50th  section  refers  to  property  which 
may  be  convertible  for  the  purposes  of  the  Act. 
The  words  used,  as  I  have  before  pointed  out,  are 
the  same  as  those  employed  in  connection  with  the 
suppressed  rectories,  and  only  refer  to  things  in  the 
nature  of  property,  uid,  further,  property  held  by 
persons  in  the  character  of  deans  or  canons.  The 
effect  sought  to  be  ^ven  to  the  section  by  the 
advisers  of  the  Crown  is,  that  it  repeals  the  statute 
4  &  5  Ann,  c.  32,  which  annexea  the  rectory  of 
Tatenhill  to  the  deanery  of  Lichfield;  that  it 
transfers  the  emoluments  of  the  rectory  to  the 
Ecclesiastical  Commissioners,  and  entitles  the 
Crown  to  re-^ume  the  patronage  of  the  living  thus 
shorn  of  its  emoluments.  I  am  unable  to  concur 
in  this  view.  First  of  all  it  appears  to  me  that,  if 
the  Legislature  had  intended  to  repeal  the  statute 
of  Anne,  there  would  have  been  an  express  enact- 
ment for  that  purpose.  I  should  have  expected, 
moreover,  that  it  would  have  made  special  pro- 
vision as  to  the  patronage  of  the  rectory,  especially 
as,  wherever  the  Act.  does  interfere  with  rights  of 
patronage,  it  does  make  some  express  provision 
for  the  case.  Again,  some  provision  would  have 
been  made  as  to  the  cure  of  souls  in  the  place, 
the  person  to  be  appointed  to  the  rectory,  and 
the  curate.  There  is  an  utter  absence  of  any 
such  provision;  while,  on  the  other  hand,  we 
find  tnat,  where  the  Legislature  has  intended 
to  deal  with  the  parallel  case  of  Haseley  and 
the  analagous  case  of  St.  Philip's,  Birmingham, 
it  has  done  so  by  special  enactment,  and  has  made 
express  provision  for  all  these  matters.  It  is  said 
that  we  do  not  know  all  the  facts  connected  with 
the  prebend  of  Sawley  and  St.  Philip's,  Birming- 
ham, and  that  this  is  shown  by  comparing  sect.  13, 
where  the  term  eanonry  is  used,  with  sect.  63, 
which  speaks  of  a  prebend.  I  cannot,  however, 
concur  in  that.  The  prebend  was  united  to  the 
hvin^  by  a  statute  of  Anne,  and  the  two  have 
remamed  united  ever  since,  and  I  think  that  the 
words  canonry  and  prebend  are  used  indifferently 
in  the  two  sections,  and  that  substantially  the 
same  thing  is  meant  in  each  case.  We  find,  then, 
that  in  these  two  cases  the  Legislature  makes  an 
express  enactment,  whereas  none  is  made  with 
reterence  to  the  present  case.  Again,  when  the 
Legislature  has  intended  to  vest  the  emoluments 
of  rectories  in  the  commissioners,  as  in  the 
case  of  the  sinecure  rectories  that  are  sup- 
pressed by  the  Act,  there  is  an  express  en- 
actment for  the  purpose  (sect.  54).  It  is  contended 
that  the  words  us^  in  sect.  50  are  large  enough 
to  include  "  a  rectory  "  in  the  widest  signification 
of  the  word,  not  only  the  emoluments,  but  the 
whole  thing — the  church,  church-yard,  glebe,  tithes, 
and  all  matters  appurtenant.  iThat  is  certainly  a 
large  construction  to  put  upon  the  words.  I  do  not 
know  that  the  commissioners  have  vested  in  them 
any  "  reotoiy ''  in  so  wide  a  sense  of  the  word.    "^^ 
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similar  instance  is  known.     To  have  such  property 
vested  in  them  would  be  foreign  to  the  office  and 
position  of  the   commissioners.     Again,  if  "the 
rectory/*  in  the  widest  sense  of  the  word,  passes 
under  these  words,  then,  as  the  whole  thing  passed 
by  the  statute  of  Anne  to  the  deanery,  one  would 
expect  the  patronage  to  pass  too.     It  is  difficult  to 
say  if  the  rectory  passes  to  the  commissioners,  that 
the  Crown  would  Ibe  entitled  to  the  patrona^.     It 
Reems  to  me,  moreover,  that  these  words  m  the 
50th  section  have  a  Very  different  meaning.    They 
refer  to  "lands,  tithes,  and  other  hereditaments 
or  endowments**  which  belong  to  a  deanery  or 
oanonry,  and  are  held  by  the  holder  of  a  deanery 
or  canonry  as  such  holder,  and  the  emoluments, 
which  it  is  now  contended  pass  to  the  commis- 
sioners, are  emoluments  which  bekms  to  the  rectory 
of  Tatenhill,  and  which  are  eigoyeaby  the  dean  oif 
Lichfield,  not  as  dean  but  as  rector  of  Tatenhill. 
Again,  if  it  had  been  intended  to  repeal  the  statute 
of  Anne,  by  which  this  rectory  is  for  ever  annexed  to 
the  deanery,  one  would  have  expected  to  find  some 
provision  m  the  Act  for  the  cure  of  souls  in  the 
parish;  but  not  only  is  there  no  such  provision, 
but  the  commissioners  have  no  power  to  make  any 
such  provision.     If  it  be  said  that,  in  the  event  of 
our  deciding  against  the  Crown,  the  case  of  ihe 
deanery  of  Lich^eld  will  be  unique,  the  answer  i6 
that  in  the  event  of  our  deciding  in  fovour  of  the 
Crown,  the  case  of  the  rectory  of  Tatenhill  would 
be  unique.    For  these  reasons,  I  cannot  think  that 
the  Legislature  ever  intended  to  repeal  the  statute 
of  4  &  5  Anne,  <i,  32,  but  am  of  opinion  that  the 
latter  Act  is  still  in  f(H*oe.    The  rule  as  to  the  con- 
struction of  statutes  couched  in  general  terms  is, 
that  they  do  not  repeal  previous  particular  statutes, 
unless  they  use  express  words  for  the  purpose,  or 
show  a  clear  intention  to  repeal  them,  or  defeat 
them  by  necessary  implication.     We  had  oooasion 
to  consider  this  doctrine  the  other  day  in  the  case 
of  Thaijte  v.  Adams  (23  L.  T.  Eep.  N.  S.  810),  which 
is  an  authority  to   show  that  general  words  of 
doubtful  import  cannot  have  the  effect  of  repealing 
the  express  provisions  of  a  prior  Act.     I  think, 
therefore,  thiUi  this  50th  section  does  not  transfer 
the  rectory  of  Tatenhill  to  the  Ecclesiastical  Com- 
missioners  in   the  sense    contended  for  by  the 
Solicitor-Greneral,  nor  does  it  transfer  to  them  the 
emoluments  of  the  rectory  which  are  ei\joyed  by 
the  dean  of  Lichfield  as  rector.    The  next  point 
is    that    by    13  &   14   Vict.    c.    94,    s.    19,    the 
Dean  of  Lichfield  is  disabled  from  holding  the 
rectory.    The  words  of  the  section  are,  that  "  no 
spiritual  person,  appointed  to  the  deanery  of  any 
(^hedral  or  coUeg^iate  church  after,*'  &c.,  "shall 
accept  to  take,  and  hold  therewith  any  benefice 
not  within'*   the  cathedral  town,  and  that  the 
inoome  of  any  benefice  that  may  be  holden  with  a 
deaneiy  shall  in  no  case  exceed  the  amount  or  sum 
of  5002.  per  annum.    It  is  contended  that,  in  the 
present  case,  the  defendant  did  "  accept  to  take  and 
nold"  this  rectory  with  his  deanery.     I  think, 
however,  that  the  enactment  properly  relates  only 
to  cases   where  a  person,  being   dean«  has  the 
option  of  accepting  or  nolL    In  the  present  case, 
tne  statute  of  4  &  5  Anne,  c.  32,  not  bems  repealed, 
the  dean  of  Lichfield,  on  being  appointed,  unavoid- 
ably becomes  rector — not  because  he  accepts  the 
rectcHy,  but  because  by  Act  of  Parliament  the 
rectory  is  annexed  to  the  deanery.    Sect.  19  ol 
13  A  14  Yiot.  c.  94  aj^liee  only  to  a  case  wb«ro  a 
^doan  irdonteBly  aoMpts  «  Ufb^    It  mm  impoi^ 


Bible,  the  statute  of  Anne  not  having  been  repealed, 
for  the  defendant  to  accept  the  deanery  of  Lichfield 
without  thereby  becoming  rector  of  Tatenhill,  the 
rectory  being  annexed  to  the  deanery  by  Act  of 
Parliament.  On  these  grounds,  I  tiiink  that  the 
case  for  the  Crown  fails  on  both  points,  and  that 
our  judgment  must  be  for  the  defendant. 

WiLLKS,  J. — I  am  of  the  same  opinion.  It  seems 
to  me  that  the  question  in  the  present  case  tnms 
altogether  on  the  construction  to  be  put  upon  sect. 
50  (S  3  &  4  Vict.  c.  113,  and  that  we  must  construe 
this  section  by  the  light  afforded  by  the  other 
provisions  of  the  Act.  Although  the  language  of 
the  section  is  no  doubt  wide  enough  to  include 
such  property  as  is  claimed  by  the  Crown  in  ^e 
present  case,  and  in  respect  of  which  the  fxresent 
proceedings  are  founded,  yet  the  language,  thou^ 
general,  when  construed  according  to  the  rule  oy 
which  the  general  words  in  a  conveyance  are  to  be 
restricted  to  things  ol  the  character  whit^  the 
nature  of  the  transaction  or  the  rest  of  the  imr 
strument  shows  that  it  is  the  intention  of  the 

.  grantor  should  pass,  must  be  restricted  to  soch 

I  matters  as  the  Legislature,  throughout  the  rest 
of  the  Act,  manifests  an  intention  iji  vesting  m 
the  Ecclesiastical  Commissioners,  and  being  so  re- 
stricted, will  be  found  not  to  include  the  sort  of 
property  now  in  question.  I  am  further  of  opinion 
that,  assuming  these  words  to  be  read  in  a  sense  so 
general  as  to  mclnde  the  rectory  of  Tatenhill,  the 
effect  of  the  section  would  be  to  vest  that  rectory 
with  the  right  of  presentation  in  the  conusus- 
sioners,  and  not  to  re-vest  the  pa1ax)nage  in  the 
'Crown.  I  might  be  content  to  let  the  matter  rest 
there,  and  give  judgment  for  the  defendant  accord- 
ingly; but  that  course  would  not  be  satisfactory 
to  the  parties,  because,  if  it  were  shown  that  the 

I  rectory  does  not  re- vest  in  the  Crown,  the  questien 
would  then  arise  whether  it  does  not  vest  in  the 
commissicnas.  I  therefore  address  myself  to  my 
first  proposition,  viz.,  that  the  general  words  of 
the  50th  section,  construed  according  to  the  true 
meaning  of  the  Legislature  as  gathered  from  the 
rest  of  the  Act,  do  not  touch  the  right  of  tbe 
dean  of  Lichfield  to  this  rectory,  ao  rule  is 
clearer,  than  that  general  words  in  any  instrument 
cannot  be  made  to  include  everything  that  they 
might  embrace,  simply  because  in  some  possible 
context  they  might  oeur  so  wide  an  interpretation. 
It  is  necessary  to  look  at  aU  parts  of  the  instru- 
ment to  see  whether  or  not  such  general  words 
are  to  have  not  only  a  gen^*al  but  a  universal 
effect.  Grenerality  and  universality  are  two  very 
■different  things.  I  will  give  an  illustration  of  my 
meaning  in  this  respect,  uid  then  proceed  to  test 
the  propriety  of  giving  a  universal  effect  to  the 
words  in  sect.  50.  Suppose  a  man  makes  a  w^ 
devisiiug  all  his  estates  of  a  particular  kind,  say 
his  estates  in  fee  sin^ile,  to  trustees,  with  the 
ordinary  direction  to  pay  debts  and  legades.  No 
words  more  general  could  be  employed,  for  the 
words  are  general  enough  to  include  all  the  estates 
in  fee  sinnple  wiiich  the  t^iator  had.    Yet  nothing 

I  is  more  obvious  than  this,  that  if  the  testator  ddea 
possessed  of  estates  in  fee  simple,  some  of  which 
were  his  beneficially  while  others  were  held  by 
him  in  trust,  such  a  devise  would  include  the 
former,  but  not  the  latter  estates.  If  this  propo- 
aition  needed  proof,  I  should  cite  the  case  of 
Eeade  v.  Reads  (8  T.  B.  118).  For  die  same  rauoa, 
if  tiie  testator  held  a  fee  simple  estate  by  way  of 

I  WKc^ff^^  th#  mmsiM  in  the  deiiee  would  be  mg^ 
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enough  to  inclade  it.  Tet,  for  the  reason  that 
such  an  estate  oonld  not  properly  be  applied  by 
the  tmstees  for  the  purposes  of  the  trust,  such 
an  estate  would   not    pass    to  them   under  the 

rneral  words  of  the  devise  :  (Boylunce  v.  Li^htfoot, 
M.  it  W.  553).  If  that  is  so  in  the  case  of 
temporal  property,  by  reason  of  the  rule  Miat  a 
special  application  in  uie  same  instrument  restricts 
tne  general  words,  d  fortiori,,  the  rule  applies  to 
church  property,  which  is  stamped  not  only  with 
a  trust  of  a  temporal  character,  but  has  been 
consecrated  to  pious  uses  by  a  trust  more  sacred 
than  the  other,  and  which  we  are  not  at  liberty  to 
presume  or  fancy,  or  guess  the  Legislature  to  have 
mtended  to  divest  of  that  trust,  although  the  Legis- 
lature has  no  doubt  at  various  times  passed  special 
enactments  altering  the  destination  of  property 
stamped  with  a  trust  of  this  sacred  character. 
Moreover,  in  oases  where  the  Legislature  has 
dealt  with  property  generally,  and  has  not  made 
special  provision  for  the  case  of  property  held 
for  reHgioos  uses,  it  has  been  held  that  the 
general  words  do  not  include  such  property, 
even  though  it    be   in   part   appUcable    for  the 

Sirposes  dt  the  Act,  lest  the  whole  should  be 
vorted  from  the  obiects  dt  the  trust,  and  turned 
losecnlar purposes:  (Parryv.  Jont%,  1  C.  B.,  N.  S., 
345.)    Everybody*  knows  that  creditors  may  get 
at  the  prepay  of  a  parson,  being  the  proceeds  of 
his  benefice,  under  a  judgment.     But  no  writ  can 
be  issued  to  a  sheriff  to  lay  hands  on  church  pro- 
pertj;  but  it  is  necessary  to  address  a  writ  of 
sequestration  to  the  bishop,  who  then  appoints  an 
officer  to  collect  the  emoluments  of  the  benefice, 
and  devote  them  to  the  creditors,  after  deducting 
sufficient  to  make  due  provision  for  the  support  of 
the  parson,  and  to  defray  certain  necessary  expenses, 
6^.,   doing  repairs,  he.     Accordingly,  when  the 
stetntes  of  bankruptcy  or  insolvency  were  first 
passed,  it  was  found   necessary  to   introduce  a 
special  provision  to  give  the  assignees  power  to 
apply  to  the  bishop  and  obtain  a  sequestration. 
xherafore,  I  think  it  is  only  necessary  to  look  at 
the  Act,  and  see  whether  its  special  provisions,  in 
reapect  of  what  it  certainly  intended  snould  pass  to 
thecommisgioners,  or  in  respect  of  its  subsequent 
directions  to  the  commissioners  as  to  the  application 
of  what  is  vested  in  them  by  the  Act,  are  or  are  not 
coDBistent  with  the  proposition  that  this  rectory 
passes  to  them  by  sect.  50.    I  think  that  it  will 
^jpear  from  a  consideration  of  the  Act  (which 
seems  to  me  to  be  arranged  with  the  greatest  pos- 
nble  cax^  and  learning,  and  to  be  most  explicit  in 
its  provisions)  that  three  things  are  clear :  First, 
that  it  was  not  the  intention  of  the  Legislature  to 
give  the  commissioners  any  ecclesiastical  patronage ; 
secondly,  that  it  was  not  the  intention  of  the  Legis- 
ktore  to  confer  any  benefit  on  the  Crown  at  the 
«penne  of  the  Church,  either  in  respect  of  patron- 
sge  or  otherwise;  and,  thirdly,  that  it  was  not  the 
intention  of  the  Legislature  to  interfere  with  any 
•*«"fe™g  or  active  core  of  souls.    I  think  these  pro- 
positions  are  eetahHshed  by  a  consideration  of  a 
great  many  sections  of  the  Act;  but  it  will  be  suffi- 
flient  to  refer  to  some  which  put  them,  to  my 
amid,  in  a  very  dear  light,  and  establish  them  very 
oonolasively.    I  take  it  to  be  quite  clear  that  the 
*— 'iting  over  of  chu^  property  to  other  than 
Ijmtaal  p«na>iB  is  ^V<f^  .*»  ^e  ^eral  prin- 
CUMM  of  GOT  law.    IN  o  doabt,  mipropnations  were 
■■de  IB  ^raiy  early  itimes,  but  4iie^  were  made  by 
qpbitaalfnnoBiy  and  that  being  tnw  opgin,  very 


manjr  were  converted  into  lay  freeholds  on  the  dis- 
solution of  the  monasteries  in  the  reign  of  Henry 
VIII.   It  is  certain  that  before  that  time  the  Crown 
had  the  impropriation  of  such  property  as  might  be 
impropriated  in  favour  of  religious  nouses.     The 
Crowu  was  persona  mUta,  both  lay  and  spiritual, 
and  no  one  disputed  its  prerogative  in  this  respect. 
It  may  be  that  by  impropriations  of  that  descrip- 
tion the  Crown,  being  in  possession,  might  transfer 
its  impropriations,  just  as  it  subsequently  trans- 
ferred the  possessions   of   the  dissolved  monas- 
teries.     But    it    must    be  repugnant  to  anyone 
administering  the  law  of  the  Church  to  suppose 
that  where  there    is   an   existing  cure  of   souls 
the    property    annexed    to   such  cure  should  be 
transient,    as    it    is    contended    the    property 
annexed   to    the    rectory    of   Tatenhill  is   trans- 
ferred by  the  50th  section,  and  that  the  patronage 
of  such  living  should  be  vested  in  the  hands  of 
laymen,  without  any  provision  that  they  should 
use  it  for  the  benefit  of  the  Church.     With  refer- 
ence to  the  three  propositions  I  have  laid  down,  the 
first  section  of  the  Act  to  which  I  might  refer  is 
the  22nd,  which  deals  with  the  case  of  certain  non- 
residentiary  officers,  but  does  not  affect  the  case  of 
a  dean.  The  next  is  the  28th,  which  deals  in  express 
terms  with  the  case  of  any  statute  or  custom  for 
assigning  to  the  dean  or  any  canon  any  lands,  &o., 
in  addition  to  his  share  of  the  corporate  revenues 
and    proceeds    to    i*6p^l    a.nd    annul    any    such 
statute    or  custom.     Thus,  in  this  28th   section 
there    is    a    special    provision    to    abolish    that 
which  it  was  the  intention  of  the  Legislature  to 
deal  with,  and  what  it  abolishes  is,  not  every 
statute  by  which  property  is  appropriated  to  a 
dean  or  canon,  but  only  the  statutes  made  by  the 
dean  and  chapter  under  customs,  and  the  section 
exhausts  itself  with  statutes  relatin|^  to  the  cor- 
porate property.    The  41st  section  is  important. 
It  takes  away  from  deans  and  other  imlividual 
members  of  chapters   the  separate  patronage  of 
all  benefices  witn  cure  of  souls,  ana  vests  it  in 
the  respective  bishops  of  the  dioceses  in  which  the 
benefices  respectively  are  situate.    This,  therefore, 
is  a  clear  provision  dealing  with  benefices  with  an 
active  cure  of  souls ;  and  it  provides,  not  that  the 
patronage   of    such    benefices    shall    go  back    to 
whence  it  came,  but  that  it  shall' vest  in  the  bishop 
of  the  diocese.    That  is  followed  by  a  proviso  that, 
where  any  benefice  is  possessed  by  a  dean  in  right 
of  any  separate  estate  held  by  him  as  dean,  every 
future  dean  of  the  same  deanery,  may,  upon  any 
vacancy  of  such  benefice,  present  himself  thereto. 
What  IS  the  meaning  of  this  proviso  P    I  will  not 
stop  curiously  to    mvestigate   it;  but  it  shows 
clearly  that  m  the  case  of  a  dean  who  held  a 
manor  with  an  advowson  belonging  to  it,  in  addition 
to  his  share  of  the  corporate  revenues,  the  manor 
would  vest  in  the  commissioners,  but  the  advowson 
would  not  go  either  to  the  bishop  or  to  the  heirs 
of  the  original  founder,  but  would  remain  with  the 
dean  with  power  for  him  to  present  himself  to 
the  benefice.    I  now  come  to  the  43rd  section, 
which  deals  with  the  rectory  of  Haseley,  on  which 
I  will  content  myself  with  saying  that  1  agree  with 
the  Lord  Chief  Justice.    I  now  pass  on  to  the  48th 
section,  which  appears  to  me  taken  together  with 
the  54th  section,  conclusive  as  to  my  first  proposi- 
tion.   It  provides  that  sinecure  rectories,  to  wnich 
no  cure  oi  soub  belongs,  shall  be  suppressed,  and 
that  the  advowson  of  any  such  rectory  shall  be 
hooght  (if  it  bdoDgi  to  a  layman)  by  the  com- 
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imssioners,  "and  that  upon  the  suppression  of 
any  such  rectory  as  aforesaid,  all  ecclesiastical 
patronage  belonging  to  the  rector  thereof,  as  such 
rector,  shall  be  absolutely  transferred  to  and  vested 
in  the  original  patron  or  jmtrons  of  such  rectory." 
K  ever  there  was  an  express  provision  in  any  Act, 
it  is  the  4>8th  section  of  this  Act  read  in  connection 
with  the  54th,  because  you  have  the  section  almost 
immediately  preceding  the  50th   section  dealing 
with  rectories  and  advowsons,  for  the  purpose  of 
providing  what  shall  be  done  with  the  latter  on 
the  former  being  suppressed.     What  is  to  happen 
on  the  suppression  of  a  rectory  without  cure  of 
souls  P    That  is  provided  for  by  the  54th  section, 
which  provides  tnat  the  endowments  of  suppressed 
rectories  shall  vest  in  the  commissioners  ;  tne  48th 
section  provides  a  special  machinery  for  getting 
rid  of  the  patrons  and  a  special  provision  tnat,  in 
certain  cases,  the  patronage  shall  revert  to  the 
original  patron.    Tne  49th  section  deals  with  the 
profits  of  suspended  canonries,  vesting  them  in  the 
commissioners.    With  this  concentration  of  Hghts 
as  to  the  intentions  of  the  Legislature,  I  now  come 
to  the  50th  section,  which  vests  in  the  commission- 
ers all  the  estate  or  interest  which  the  holder  of  a 
deanery  or  canonry  has  in  "  any  lands,  tithes,  or 
other  hereditaments  or  endowments   whatsoever 
annexed  or  belonging  to  or  usually  held  or  enjoyed 
with  such  deanery  or  canonry  (except  any  right  of 
patronage)  or  whereof  the  rents  and  profits  have 
been  usually  taken  and  enjoyed  by  the  holder  of 
such  deanery  or  canonry  as  such  holder  separately, 
and  in    adaition  to  his  share  of    the  corporate 
revenues."     The  words  of   the  section  are  con- 
clusive as  to   my  first  proposition.     Could    the 
Legislature,  when  it  thus  excepted  any  right  of 
patronage,   intend  to  pass    anything  under  this 
section   of  which    patronage  forms  an    essential 
part  P — a  part  of  imything,  which  in  point  of  law 
16  an  entirety  P     There    must    be    somebody  to 
present  to  the  living,  unless  it  is  still  inseparably 
annexed  to  the  deanery  by  the  statute  oi  Anne. 
But  the  right  of  presentation  is  inseparablv  annexed 
to  the  rectory,  and  some  benefits  are  also  insep- 
arably annexea.    They  may  be  severed  by  violence 
or  by  Act  of  Parliament,  but  one  would  not  expect 
the  Legislature  to  effect  the  severance,  unless  some 
provision  were  made  for  the  cure  of  souls,  and  some 
emoluments,   probably  also  some  land,  provided 
for  the  rector.    A  rectory  must  be  made  up  of  two 
things — the  henefidwm-  and  the  officium.    Can  it  be 
intended  here  to  pluck  the  rectory,  give  the  feathers 
to  the  Crown,  ana  leave  the  substantial  body  to  the 
Ecclesiastical  Commissioners  P     Can  any  instance 
be  given  of  such  an  effect  being  produced,  except 
by  the  express  provisions  of  sects.  48  and  54  P    I 
would  not  only  rest  my  judgment  on  the  absence  of 
any  special  provision  where  one  would  most  certainly 
expect  to  find  it,  but  on  the  language  of  the  section 
itself.    I  cannot  throughout  the  Act  see  any  trace 
ik   an    intention  to  £>  that    which  would  give 
patronage  to  the  Crown,  or  confiscate  property 
which  was  apphcable  and  in  use  at  the  time  for  the 
cure  of  souls.    No  instance  can  be  found  of  such  a 
course  being  adopted  in  the  whole  series  of  Acts 
for  the  impropriation  of  church  property.    I  do 
not  purpose  to  go  through  the  whole  Ajct ;  but  I 
will  deal  with  the  remaining  sections  with  this 
general  remark.    If  the  emoluments  of  the  rectory 
pass  to  the  commissioners,  I  see  no  mode  in  whicn 
they  are  to  deal  with  them,  except  that  it  is  pro- 
Tided  by  the  subsequent  sectians  that  they  aire  to 


apply  them  as  a  sustentation  fund  for  the  cathedral 
clergy,  which,  having  regard  to  the  intention  of  the 
Legislature,  as  expressed  in  the  other  sections, 
would  be  a  misappropriation  of  them.  There  is  no 
instance,  except  m  the  case  of  a  rectory  without 
cure  of  souls,  of  property  devoted  to  the  cure  of 
souls  H>eing  taken  away  to  augment  the  revenues 
of  the  cathedral  clergy.  I  think  I  have  said 
enough  to  illustrate  the  three  propositions  I  laid 
down,  from  the  first  of  which  it  clearly  appears 
that  the  advowson  of  this  rectory  did  not  revert 
to  the  Crown.  It  would  be  a  waste  of  words  to 
show  that  it  never  was  intended  to  give  it  to  the 
Ecclesiastical  Commissioners.    As  to  my  second 

E reposition,  I  have  gone  through  the  statute  and 
card  the  argument,  and  can  find  no  evidence  of 
an  intention  to  confer  any  benefit  on  the  Crown, 
though,  in  the  48th  section,  where  it  is  intended 
to  revest  certain  patronage  in  the  original  patrons, 
express  words  are  used  tor  the  purpose ;  nor  (and 
this  relates  to  my  third  proposition)  can  I  find  any 
intention  to  take  away  the  emoluments  from  an 
active  cure  of  souls.  All  these  propositions  would 
be  contradicted,  unless  we  say  that  the  ^neral 
words  of  sect.  50  are  so  restricted  as  not  to  include 
the  rectory  in  the  present  case.  I  am  clearly  of 
opinion  that  sect.  50  has  not  the  effect  of  talang 
away  the  provision  for  the  cure  of  souls,  and  that, 
in  the  case  of  a  benefice  like  this  of  Tatenhill,  we 
ought  not  to  give  such  effect  to  sect.  50  as  to 
deprive  the  rector  of  the  emoluments  that  belong 
to  the  rectory.  On  the  other  point,  as  to  the  effect 
of  13  &  14  Vict.  c.  94,  sect.  19, 1  will  say  nothing, ' 
except  that  I  entirely  agree  with  what  has  fallen 
from  the  Lord  Chief  Justice. 

M.  Smitu,  J. — I  also  think  that  our  judgment 
should  be  for  the  defendant.  The  principal  founda- 
tion for  the  argument  of  the  Solicitor-Greneral  rests 
on  the  interpretation  which  he  seeks  to  put  upon  the 
50th  section  of  the  Act.  The  general  words  of  that 
clause  may  no  doubt  be  sufficiently  large  to  include 
a  rectory,  but  the  general  words  must  be  restricted 
in  signification,  if  the  rest  of  the  Act  makes  it 
necessary  that  they  should  be.  The  50th  section 
operates  as  a  conveyance  to  the  commissioners  of 
certain  property,  and  it  is  obvious  that  nothing  is 
severed  from  tne  deanery  which  is  not  vestea  in 
the  commissioners.  It  is  also  plain  that  the  rectory 
of  Tatenhill,  which  was  annexed  to  the  deanery  of 
Lichfield  by  the  statute  of  Anne,  is  the  entire 
rectory,  including  the  parish  church,  and  cure 
of  souls  and  all  tithes  and  other  emoluments 
belonging  to  the  rectory.  I  do  not  find  in  3  &  4 
Vict.  c.  113,  any  intention  to  vest  in  the  commis- 
sioners any  property  that  is  clothed  with  the  duty 
of  performing  spiritual  duties.  If  we  were  to  hold 
that  the  whole  rectory  passed  to  the  commissioners, 
we  should  be  bound  at  the  same  time  to  determine 
that  the  freehold  of  the  chancel  of  the  church,  and 
the  churchyard  was  in  them,  and  that  the  whole 
rectory  had  passed  to  them,  whereas  the  Act  makes 
no  provision  for  the  performance  of  the  spiritnal 
duties  in  such  a  case.  Such  a  constanction 
would  be  repugnant  to  the  spirit  of  the  whole  oi 
the  rest  of  the  Act.  I  will  only  mention  the 
54th  section,  which  relates  to  the  endowments 
of  sinecure  rectories,  and  the  55th  section  which 
enables  the  commissioners  to  vest  certain  lands, 
Ac.,  the  endoirment  of  a  suppressed  rectory, 
in  the  vicar  or  perpetual  curate  of  the  place, 
if  it  shall  appear  expedient.  It  is  obyiouB»  uiere- 
fore,  that,  in  the  case  of  sinecure  reotoriea  the 
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Legislature,  by  the  55tb  sectioiii  made  provision 
for  the  performance  of  spiritual  duties  by  devoting 
an  adequate  endowment.  If  the  Legislature  is 
thus  careful  in  the  case  of  a  sinecure  rectory,  can 
it  be  supposed  to  vest  in  the  commissioners  this 
rectory  without  making  any  provision  at  all  for 
the  cure  of  souls?  I  can  only  add  that  I  fully 
concur  with  my  Lord  and  my  brother  Willes, 
whose  judgments  have  been  so  full,  that  I  have 
nothing  fiuther  to  add.  As  for  the  13  &  14  Vict. 
c.  94,  it  is  hardly  seriously  contended  by  the  Soli- 
citor-Greneral  that  the  present  defendant  is  within 
the  direct  operation  or  that  Act.  I  do  not  think 
that  the  Act  applies  at  all  to  this  case,  but  only  to 
a  case  where  a  dean  voluntarily  accepts  a  benefice, 
and  has  the  option  of  accepting  it  or  not.  In  the 
present  case  tne  dean,  on  accepting  the  deanery, 
%V90  facto  and  without  the  exercise  ot  his  own  will, 
becomes,  if  the  statute  of  Anne  is  not  repealed, 
rector  of  Tatenhill.  Then  it  is  said  that  it  is  in- 
consistent with  the  le^slation  referred  to,  that 
the  rectory  should  remain  annexed  to  the  deanery ; 
bat  the  argument  is  not  sufficiently  strong  to 
counteract  the  construction  of  3  &  4  Vict.  c.  113,  . 
as  collected  from  its  various  provisions. 

Brsit,  J. — Unless  the  statute  4  &  6  Anne,  c.  32, 
18  repealed,  the  Dean  of  Lichfield  is  entitled  to  and 
poflseesed  of  the  rectory  of  Tatenhill.  The  ques- 
tion is  whether  it  is  repealed  by  3  &  4  Yict.  c.  113, 
or  13  &  14  Vict.  c.  94.  The  stetute  of  Anne  is  a 
particular  Act;  those  of  the  present  reign  are 
eeneral.  It  is  not  expressly  repealed  by  either, 
therefore  it  is  still  in  force  unless  repealed  by 
necessary  implication.  It  is  not  repealed  by  im- 
plication*  unless,  upon  a  fair  construction,  the 
later  enactments  are  inconsistent  with  it.  To 
show  that  a  particular  Act  is  repealed  by  subse- 
(ment  general  Acts,  it  is  not  enough  to  snow  that 
tne  teims  of  the  general  Act  are  different  in  spirit 
to  those  of  the  particular  Act;  they  must  be 
shown  to  be  directly  inconsistent  with  it.  That 
has  not  been  shown  here,  so  that  I  come  to  the 
conohiBiQn  that  the  statute  of  Anne  has  not  been 
repealed.  But  I  think  that  the  terms  of  3  &  4 
Vict,  a  113,  are  not  only  not  inconsistent  with  the 
statute  of  Anne,  but  that  the  case  of  the  rectory  of 
Tatenhill  is  not  within  it.  Looking  at  the  history 
of  these  Acts,  following,  as  they  did,  the  Acts 
relating  to  the  bishops,  I  accept  the  view  that  the 
only  property  included  in  the  terms  of  sect.  50  of 
3^4  Yict.  c.  113,  is  that  which  can  be  brought 
into  a  common  fund  under  sect.  67»  to  be  dealt 
with  by  the  commissioners  by  a  scheme  to  be  laid 
by  them  before  the  Queen  in  council.  If  that  be 
80,  sects.  50  and  51  apply  only  to  such  property. 
The  question,  then,  is  whether  a  rectory  is  such 
property  as  could  be  thrown  into  the  common 
rand.  If  so,  the  Crown  might  nominate  a  rector 
for  the  performance  of  the  spiritual  duties,  but  the 
commissioners  would  take  tne  emoluments  for  the 
porpoees  of  the  Act.  That  view  is,  in  my  judg- 
ment, wholly  inconsistent  with  the  rest  of  the  Act. 
I  think  that  the  cases  cited  by  my  brother  Willes 
as  to  the  application  of  the  Bankruptcy  Acts  to 
chnrcfa  property,  are  very  much  in  pnDint  to  show 
that  the  L^islature  must  use  express  words,  if  it 
deams  to  reach  property  devoted  to  these  religious 
poipoaea.  Such  express  language  is  used  in  the 
Act  now  nnder  consideration,  in  order  to  deal  with 
the  two  analogous  cases  of  Haseley  and  St.  Philip's, 
Knningfaaxn.  I  think,  too,  that  the  28th  section, 
dwfcHng  with  the  caae  of  a  dean  or  canon  holding  a 
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separate  estate  in  addition  to  his  share  of  the  cor- 
porate revenues,  and  the  48th  and  54th  sections, 
dealing  with  thie  case  of  the  sinecure  rectories  sup- 
pressed by  the  Act,  afford  strong  arguments  to 
show  that  sect.  50  does  not  apply  to  the  present 
case.  As  for  the  statute  13  &  14  Yict.  c.  94,  s.  19, 
I  think,  with  my  learned  brothers,  that  that  only 
applies  to  a  case  where  a  dean,  being  dean,  might 
either  accept  or  not,  and  that  it  does  not  apply  to 
this  case,  where  the  dean  becomes  rector  by  force 
of  an  Act  of  Parliament. 

Judgment  for  the  defendant. 
Solicitors  :  B(wen  and  Bradley,  for  the  Solicitor 
to  the  Treasury,  for  the  prosecution ;  Bu>rder  and 
Durmmg  for  the  defendant. 

CAOWV  CASES  BESEBVED. 

Beported  by  Johv  Thompson,  Esq.,  Barrister-at-Law. 

Saturday,  Jan,  28, 1871. 

(Before  Bovill,  C.  J.,  Channell,  B.,  Willes,  J., 
Byles,  J.,  and  Figott,  B.) 

Beo.  v.  London. 

Perjury — Indictment — Evidence, 
An  indictment  for  perjw'v    cha/rqed  that  prisoner 
swore  on  a  plaint  in  tne  County  Court  for  live  price 
of  coals  obtained  on  credit  ai  different  tim>es,  in 
which  it  was  a  material  question  whether  or  not  the 
prisoner  had  received  any  coeds  on  credit  from  P., 
either  on  account  of  himself  or  A.,  "  thai  lie  had 
never  received  any  coals  on  credit  from  P.,  eitlier 
on  account  of  himself  or  A. :" 
Held,  that  the  aUegaiion  in  the  indictment  was  not 
too  general,  although  no  specific  instance    was 
averred  in  which  the  prisoner  had  received  coals  on 
credit  from  P. 
At  the  trial  thepiieoner  was  ashed  three  or  four 
times  by  the  advocate  and  judge  whether  he  did  at 
any  time,  either  on  his  own  account  or  that  of  A., 
have  any  coals  on  credit  from  P.,  to  which  the 
prisoner  always  answered,  "  I  did  not.** 
Held,  that  the  prisoner's  attention  was  sufficiently 
called  to  the  svhject  so  as  to  fotwtd  a  ctuxrge  of 
perjury  upon  the  answer,  although  no  distinct 
transactions  on  credit  were  suggested  to  him  during 
his  examinaiion. 
Case  reseryed  for  the  opinion  of  this  Court  by 
the  Common  Serjeant  of  the  City  of  London. 

At  a  session  of  the  Central  Criminal  Court  held 
on  Monday  the  9th  Jan.  1871,  William  London  was 
tried  before  me  on  an  indictment  for  perjury, 
which  alleged  that  an  action  against  Hannah 
London,  at  the  suit  of  Michael  Pass,  was  tried  in 
the  Lambeth  County  Court  on  the  6th  Dec.  1870, 
and  that  upon  the  trial  of  that  action  the  said 
William  London  appeared  as  a  witness  and  was 
dul^  sworn,  &c.,  and  that  upon  the  said  trial  of  the 
action  it  became  and  was  a  material  ouestion 
whether  or  not  he  the  said  William  Lonaon  had 
receiyed  any  coals  on  credit  from  the  said  Michael 
Pass  on  account  gf  the  said  H.  London,  and 
whether  he  the  said  William  London  had  receiyed 
any  coals  on  credit  from  the  said  Michael  Pass, 
either  on  account  of  himself  or  the  said  H.  London, 
and  that  while  it  was  so  material  he  the  said 
William  London  wilfully,  falsely,  and  corruptly 
swore  upon  the  trial  of  the  said  action,  "  that  he 
had  neyer  receiyed  any  coals  on  credit  from  the 
said  Michael  Pass,  either  on  account  of  himself  or 
his  mother,  the  said  H.  London." 

CoUmSt  on  behalf  of  the  defendant^  ob^QoAM. 
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upon  the  authority  of  the  case  of  Reg.  v.  StoladAf  (1 
F.  &  F.  518),  that  a  general  allegation  such  as  that 
made  by  the  defendant,  and  averred  in  the  indicl- 
ment,  was  not  suflftciently  precise  to  found  or  sup- 
port an  indictment  for  perjury,  and  that  the  whole 
of  the  defendant's  evidence  should  have  been  set 
out  and  proved. 

I  overruled  the  objections,  and  the  defendant 
was  found  guilty.  I  deferred  sentence  and  dis- 
charged the  defendant  on  recognizance  with  sure- 
ties for  his  appearance  to  receive  judgment,  and  in 
deference  to  the  decision  of  the  learned  judge  in 
8tolad/y*8  case,  reserved  for  the  consideration  of 
the  Court  for  Crown  Cases  Reserved  the  Questions 
raised  as  above  by  the  defendant's  counsel. 

The  following  is  a  copy  of  the  evidence  given 
before  me  on  the  trial  for  perjury. 

Thomas  Chambebs. 
Common  Serjeant  of  London. 

Henry  Devereaux  Pritchard,  high  bailiff,  Lam- 
beth County  Court  saith, 

I  prodnce  certified  copies  of  the  proceedingrs  in  Past 
V.  London  (pat  in).  I  have  also  the  original  sammons 
and  papers  annexed.  Jnd^ent  for  defendant.  No  per- 
son would  be  examained  without  being  sworn. 

Cross-examined : 

I  don't  remember  anything  about  the  case.  Blworthy 
(attorney)  appeared  for  plaintiff.  Defendant's  daughter 
appearea  for  ner. 

John    Mason^  usher,    Lambeth  County  Court 

said, — 

I  know  defendant  by  sight ;  I  remember  the  ad- 
journed hearinar  of  Pass  v.  London,  I  saw  defendant  in  the 
witness  box,  I  believe  be  was  sworn,  but  don't  remember 
it.  I  heard  him  asked,  "  Did  you  ever  have  any  coals 
either  on  your  own  aooount  or  your  mother's  on  credit  ?" 
He  answered  in  the  negative.  The  question  was  repeated, 
and  he  denied  it  again. 

Cross-examined : 

The  attorney  said,  "  Will  you  swear  you  never  had  any 
ooals,"  Ac.  The  questions  I  have  mentioned  were  not  the 
only  questions  put.  The  question  may  have  been,  "  Will 
you  swear  that  neither  you  nor  your  mother  had  these 
coals  on  credit?" 

Joseph  Wilson,  coal  merchant,  134,  High-street, 
Yauxhall,  foreman  to  Pass  and  Co.,  or  manager : 

Had  the  sole  control  of  everythinpr.  I  frequently  saw 
the  defendant  on  the  premises  ordering  coals.  He  gene- 
rally bought  ooals  for  cash,  but  he  nas  ordered  them 
on  credit.  Coals  ordered  are  entered  on  a  ticket,  of  which 
there  is  a  duplicate,  and  upon  which  it  appears  whether 
or  not  the  coals  are  paid  for.  I  saw  this  ticket  of 
2l8t  March  handed  to  defendant.  It  was  made  out  by 
the  ticket  boy.  I  see  by  it  that  the  coals  were  not  paid 
for.  I  was  pfesent  at  uie  transaction.  I  said  to  defen- 
dant, **  How  is  it,  as  von  generally  pay  cash,  there  are 
notwitstanding  several  instances  m  your  not  paying  P  " 
He  said,  "My  mother  is  not  always  in  the  wav;  but 
I  will  call  and  settle  them  -altogether."  He  had  no 
oredit  after  21st  March.  The  ti^ets  were  entered  in 
the  day-book  in  the  usual  course  of  business,  and  the 
entries  therein  tally  with  the  tickets.  Ijie  coals 
supplied  on  21st  March  have  never  been  paid  for.  I 
frequently  spoke  to  defendant  on  the  subject  of  the 
daun  made  against  his  mother.  I  said,  "  Tour  mother  re- 
pudiates the  debt,  and  says  it  is  owing  by  you."  He  said 
^*  My  mother  gave  me  the  money  to  pay,  but  I  have  spent 
it ;  and  he  has  repeatedlv  promised  to  pay  it  or  a  portion 
of  it,  but  has  not  kept  nis  word.  I  was  present  at  the 
oourt  on  6th  Deo.,  and  heard  defendant  examined.  I  saw 
him  sworn.  I  heard  him  asked,  "  Did  you  at  any  time, 
either  on  your  own  aooount  or  that  of  your  mother,  have 
any  ooals  on  oredit."  He  said,  "I  did  not;"  a  direct 
negative.  The  question  was  repeated,  same  words,  and 
he  denied  again.  The  judge  put  the  question  first,  and 
he  denied  it.  When  the  answers  were  repeated  the 
attorney  said,  "  I  can't  carry  the  case  any  further." 


Cross-examined : 

"  Will  you  swear  that  neither  you  nor  your  mother  had 
these  coals  on  credit "  was  not  the  question.  There  is 
a  cash-book.  Davis  keeps  the  day-book.  The  judge  did 
not  say  the  books  were  badly  kept.  The  books  were  not 
produced.  He  said  onr  system  of  doing  business  was 
irregular.  I  don't  think  I  mentioned  M>ont  prisoner's 
saying  he  had  bad  the  money  and  spent  it  before  to-day. 
I  never  told  my  attorney. 

Be-examined  by  me : 

The  prisoner  promised  to  pay  fifty  times  over. 

George  Davis  saith : 

I  was  in  the  employ  of  Pass  and  Co.  I  often  saw 
defendant  on  the  premises  ordering  coals.  I  wrote  oat 
tickets,  all  these,  and  I  handed  them  to  defendant.  If 
the  coals  are  paid  for,  "  paid  "  is  pnt  on  the  ticket ;  some 
of  these  f three)  are  marked  "  paid,"  the  rest  not,  and 
they  aJl  tally  with  the  counterfoils.  Defendant  had  goods 
on  credit  and  for  cash  on  the  same  day  sometimes.  He 
generally  paid  cash,  but  on  several  occasions  he  had  ^ 
credit.  I  often  heard  Wilson  ask  defendant,  and  I  have 
asked  defendant  himself  for  payment,  and  he  made  an 
excuse  he  would  pay  next  week ;  once  he  said  he  was . 

going  to  see  an  aunt  and  he  would  get  some  money,  atid 
e  would  pay  when  he  came  back.    We  gave  oredit  to 
the  mother.    I  deUvered  an  account  to  her. 

Cross-examined  : 

I  took  all  the  money.  We  had  accounts  with  defendant 
and  his  mother.  Wilson  started  in  business  on  his  own 
account  in  September.  Pass  took  money  for  ooala  and 
handed  it  to  me. 

James  Strickland  saith : 

I  was  foreman  and  weigher  to  Pass  and  Co.  I  have 
seen  defendant  purchasing  coals  many  times ;  a  tidfet 
was  brought  to  me  for  deUveiy  of  coals,  and  I  entered 
the  barge  or  wharf  upon  it.  If  "  paid  "  was  not  on  the 
ticket  I  used  to  say,  *'  Well,  Bill,  credit  again  ?"  and  he 
used  to  say, "  Yes,  you  b- — y  fool,"  that  happened  several 
times.  Defendant  never  paid  me  for  any  coals  on  the 
days  named.  If  he  paid  me  I  always  put  paid  "  on  tht 
ticket.  At  the  County  Court  defenduit  was  asked  if  he 
had  ever  had  any  credit  for  himself  or  his  mother.  He 
said  '*  No,"  and  was  asked  several  times  and  made  the 
same  answer. 

Cross-examined : 

He  may  have  had  oredit  from  fifty  to  one  hundred 
times  for  nimself  or  his  mother  during  three  years.  The 
question  was  **  any  coals,"  not  "  these  coals. 

Thomas  for  the  prisoner. — ^The  objection  taken 
at  the  trial  was  well  founded.  In  Beg,  v.  Stolady  it 
was  held  that  it  is  not  a  sufficiently  precise  iJIega- 
tion  upon  which  to  found  an  indictment  for  perjury 
that  tne  prisoner  swore  that  a  certain  event  did 
not  happen  within  two  fixed  dates,  his  attention 
not  having  been  called  to  the  particular  day  upon 
which  the  transaction  was  alleged  to  have  taken 
place.  [BoviLL,  C.J. — ^The  worn  "allegation"  in 
the  marginal  note  in  that  case  does  not  mean  the 
allegation  in  the  indictment,  but  what  took  place 
at  the  former  trial.]  So  here  the  prisoner's  s^^n- 
tion  should  have  been  called  to  the  occasion  on 
which  he  was  ' alleged  to  have  bought  coals  on 
credit,  and  the  mere  general  question  and  denial 
was  not  sufficient.  So  in  Bex  y.  Hepper  (1  Car.  A 
P.  608),  where  an  insolvent  debtor  had  sworn  that 
his  schedule  contained  a  full,  true,  and  perfect 
account  of  all  debts  owing  to  him  at  the  time  of 
his  petitioning  for  his  discharge,  it  was  held  that 
an  assignment  of  perjury  on  that  oath  stating  thai 
whereas  in  hud  the  said  schedule  did  not  contain  a 
full,  true,  and  perfect  account,  &c,,  is  too  general, 
and  that  it  ougnt  to  have  stated  what  debts  he  was 
charged  with  omitting;  so  in  an  indictment  for 
fidse  pretences  a  similar  general  form  of  all^^on 
has  been  held  bad:  (Esse  t.  P«rro<^  2  M.  A  a  879.) 
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Thome  Cole,  for  the  prosecation,  was  not  called 
upon. 

BoviLL,  C.J. — We  are  all  of  opinion  that  this 
conviction  was  good.  The  first  question  is  upon 
the  form  of  the  indictment,  wliich  is  sufficient. 
Reg  Y.  Stolady  does  not  interfere  with  our  decision. 
The  second  point  is  whether  the  attention  of  the 
prisoner  was  sufficiently  called  to  the  transactions 
ne  was  being  questioned  about,  and  we  are  all  of 
opinion  that  it  was  amply  called  to  it,  eyen  if  the 
second  point  has  been  reserved  for  us. 

WiLLES,  J. — We  do  not  intend  to  overrule  what 
Pollock,  C.B.  said,  that  the  attention  of  a  witness 
ought  to  be  called  to  the  point  upon  which  his 
answer  is  supposed  to  be  erroneous  before  a  charge 
for  peijury  can  be  founded  upon  it.  Mr.  Graves, 
in  his  last  edition  of  Russell  on  Crimes,  makes 
some  observations  on  Beg.  v.  Stoladyy  which  are  in 
accordance  with  the  judgment  of  the  Lord  Chief 
Justice. 

The  rest  of  the  Court  concurring, 

Gonivlction  affi/rmed. 

Attorney  for  the  prosecution,  Elworthy. 

Attorney  for  the  prisoner,  fif.  N,  Cooper, 
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Watts  v.  Kelson. 

Sasement  —  Necessary  or  continuous  —  8trea/m  of 
water — Easement  used  only  from,  time  to  time — 
Right  of  way — Conveyance — Implicaiion  oj  law — 
GetieroZ  words  in  conveyance. 

There  is  a  well  recognised  distinction  between  ease- 
ments  used  from  time  to  time,  such  as  a  right  of 
way,  and  easefnents  which  are  used  as  of  necessity 
or  are  in  their  naiure  continuous.  And  upon  a 
severcMce  of  tenements  the  latter  vnU  pass  oy  im- 
plicaiion of  law  witho%U  an/y  words  of  grant; 
whereas  the  former  pass  only  when  the  owner  by 
appropriaie  language  shows  an  intention  thai 
they  snould  pass 

Rut  senMs,  thai  if  there  was  a  formed  road  over  the 
servient  tenemefU  to  and  for  the  apparent  use  oj 
the  dominant  tenement,  a  right  of  way  over  li 
would  pass  by  a  conveyance  of  the  latter  with 
ordinary  general  words. 

In  1863  P.,  the  owner  of  two  adjoining  properties, 
conveyed  to  the  plaintiff  one  of  them  which  con- 
sisted of  a  house,  stalls  for  feeding  caitle,  and  a 
yard  and  outbuildings,  cmd  he  so  conveyed  it  with 
**  aU  waiers,  watercourses,  rights,  3fc.,  to  the  same 
hereditaments,  belonging,  or  with  the  same 'held, 
used,  enjoyed,  or  reputed  as  appurtenant  thereto." 
Hie  defendant  afterwards  became  the  owner  of  the 
other  property,  from  which  there  was  a  small 
natural  watercourse  flowing  to  the  plaintiff* s  pre- 
mises, and  in  this  strecun  there  was,  at  tJie  time  of 
the  conveyance  to  the  plaintiff,  a  tank,  which  was  on 
the  o^her  property,  which  stopped  the  naiuralflow 
of  the  water,  and  an  artificud  cuhert  which  con- 
ducted  the  water  to  another  tank,  also  in  the  latter 
property^  whence  two  pipes  conducted  it  to  the 
ptoMiiifs  yatrd  and  caHUe  sheds,  for  the  purpose 
€f9Uipplj  ng  which  the  culvert  had  been  expressly 
wkode.  Thu  hmw  the  state  of  things  at  all  events 
from  ike  year  1860.  On  biU  filed  by  the  plaintiff 
for  am  isijuneiion  to  restrain  the  defendant  from 
oJmk'mttmg  tmd^lkmiing  ike  waiereowrset  it  was 


Held  {reversing  the  decision  of  the  Master  of  the 
Rolls),  that,  apart  from  the  general  words  of  the 
conveyance  to  tlie  plaintiff,  the  right  to  the  supply 
of  the  water,  inasmuch  as  it  was  an  easement  of 
necessity  and  continuous,  passed  to  him  by 
implication  of  law  by  virtue  of  the  conveyance 
of  the  property  ;  thai  what  passed  to  him  was 
a  right  to  have  the  water  flow  as  theretofore 
through  the  defendant's  premises  to  his  oum, 
to  be  applied  to  any  purpose  he  liked,  and 
that  no  change  of  tlie  purpose  to  which  it  had  been 
originally  applied  would  deprive  him  of  thai  right. 

Heldy  also,  that  if  there  had  been  no  such  implicaiion 
of  law,  tlie  general  words  above  quoted  were  amply 
sufficient  to  pass  the  easement. 

This  was  an  appeal  by  the  plaintiff  against  'a 
decision  of  the  Master  of  the  Rolls  dismissing 
the  bill  so  far  as  it  sought  for  an  injunction  to 
restrain  the  defendant  from  obstructing  and 
diverting  the  flow  of  water  from  his  premises  to 
those  of  the  plaintiff  under  circumstances  which 
are  fully  stated  by  MeUish,  L.J.,  in  delivering 
their  Lordships'  judgment. 

There  was  also  a  question  as  to  a  ri^ht  of  way, 
which  the  Master  of  the  Bolls  decided  m  the  plain- 
tiff's favour;  but  from  this  part  of  the  aecree 
there  was  no  appeal. 

Amvhlett,  Q.  C.  and  Roberts  supported  the 
appeal,  and  contended  that  the  easement  claimed 
was  of  necessity  and  continuous,  and  not  discon- 
,tinuous  merely,  and  that  upon  this  distinction 
which  was  clearly  established,  the  decision  rested : 
Nicholas  v.  ChamherUUn^  1  Cro.  Jac.  121 ; 
Polden  Y.  Bastard,  L.  Bep.  1  Q.  B.  156 ;  13  L.  T.  Bep. 

N.  S.  441  • 
SuffieUi  v.  Brown,  9  L.  T.  Bep.  N.  8.  627 ; 
WardleY.  BrocUehwst,  1  £11.  &  Ell.  1058;  1  L.  T. 
Bep.  N.  S.  519. 

The  Master  of  the  Bolls  had  not  been  sufficiently 
impressed  with  the  distinction,  and  chiefly  reliea 
on — 

Thomson  v.  Waterlow,  L.  Bep.  6  Eq.  86 ;  18  L.  T.  Bep. 

N.S.545; 
Langley  y.  Hammond,  L.  Bep.  3  Ex.  161 ;  18  L.  T. 
Bep.  N.  S.  858 ; 

in  both  of  which  cases  the  easement  in  dispute  was 
a  right  of  way.  Upon  the  general  rights  to  ease- 
ments, they  referred  to — 

Ewart  Y.  Cochrane,  4  Macq.  117;  5  L.  T.  Bep. 
N.S.1; 

ChJe  on  Eaeements,  3rd  edit.,  20, 81,  ohap.  4, 262 ; 

They  contended  also  that  it  was  of  no  importance, 
even  if  the  ori^rinal  purpose  of  the  culvert  was  to 
supply  the  plaintifTs  cattle  sheds,  that  those  sheds 
had  now  been  removed;  the  plaintiff  was  entitled  to 
the  water  for  any  purpose  for  which  he  required 
it.  But  if  the  easement  did  not  pass  by  implication 
of  law,  the  general  words  of  the  conveyance  were 
large  enou^  to  pass  it : 

Pyer  v.  Carter,  1  H.  &  N.  922 ; 

BinehcliffY.  The  Earl  of  Kinnoul,  5  Bing.  N.  C.  22. 

Southgate,  Q.  C,  and  William  Barber  supported 
the  decree. — ^TliiB  culvert  was  made  for  no  other 
purpose  than  to  supply  the  cattle  sheds,  and  was 
not  of  necessity  to  tne  plaintiff  for  any  other  pur- 
pose; he  himself  had  pulled  those  sheds  down. 
Nor  was  it  a  continuous  easement,  for  it  had 
existed  but  a  short  time  in  its  present  shape,  the 
previous  Bupply  having  come  from  another  part  of 
the  stream,  llie  facts  being  so,  no  easement  can 
pass  except  by  express  grant,  and  these  general 
words  dia  not  amount  to  such  a  grant.  They 
relied  on 
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ThovMon  Y.  WaterUnv  (itbi  sup.) ; 

Langley  t.  Hammond  (ubi  sup.) ; 
and  referred  to 

BusseU  Y.  Harford,  L.  Bep.  5  Eq.  507 ;  15  L.  T.  Bep. 
N.  S.  171 ; 

PlamS  Y.  James,  5  B.  &  Ad.  791 ; 

Crossley  y.  Lightowler,  L.  Bep.  2iCh.  App.  478  ;  16  L.  T. 
Bep.N.S.438;     , 

Pearson  t.  Spencer,  1  B.  &  Sm.  571 ;  4  L.  T.  Bep.  K.  S. 
769; 

Worthington  v.  Gimson,  29  L.  J.,  116  Q.  B. ;  2  L.  T. 
Bep.  N.  S.  320. 
Amphlett,  Q.  C,  having  replied,  judgment  was 
reserved  until  the  16th  Jan.  1871,  when 

Lord  Justice  Mellish  delivered  the  judgment 
of  their  Lordships,  and  said :  —  The  plaintiff 
and  the  defendant  are  the  owners  and  occupiers 
of  two  adjoining  properties,  which,  up  to  Jan. 
1863  belonged  to  a  single  owner;  but  on  the 
10th  Jan.  1863  John  (S-aham  Foley,  the  then 
owner  of  the  two  properties,  conveyed  to  the 
plaintiff  the  premises  now  belonging  to  him, 
which  then  consisted  of  a  cottage  residence  and  a 
large  number  of  stalls  for  fee<Gng  cattle,  with  a 
yard  and  outbuildings  belonging  thereto,  and  a 
few  acres  of  land.  The  premises  were  conveyed, 
together  with  (amongst  other  general  words)  all 
waters,  watercourses,  rights,  privileges,  advan- 
tages and  appurtenances  whatsoever  to  the  same 
hereditaments  and  premises  belonging  or  apper- 
taining, or  with  tne  same,  or  any  part  tnere- 
of,  held,  used,  enjoyed,  or  reputed  as  part  thereof, 
or  as  appurtenant  thereto.  There  is  a  small 
natural  watercourse  flowing  from  the  defendant's 
premises  to  the  plaintiff's,  and  in  this  stream  at 
the  time  of  the  conveyance  to  the  plaintiff  there 
was,  near  to  the  house  now  belonging  to  the 
defendant  and  on  his  ground,  a  tank  which  stopped 
the  natural  flow  of  the  water,  and  ah  artificial 
drain  or  culvert  into  which  the  water  flowed  from 
the  tank  through  a  considerable  distance  to 
another  tank,  also  in  what  is  now  the  defendant's 
property,  and  from  that  tank  there  were  two  pipes 
which  conducted  the  water  to  the  yard  of  the 
plaintiff's  cattle  sheds,  where  it  could  be  used  by 
the  occupier  of  the  plaintiff's  premises  for  any 
purpose  that  he  required.  This  artificial  water- 
course was  ori^pnally  made  for  the  express  pur- 
pose of  supplying  the  cattle  sheds  with  water. 
According  to  several  of  the  witnesses  it  was  not 
originally  supplied  with  water  fropi  the  upper 
taj&.,  but  from  a  lower  part  of  the  stream.  It  was 
admitted,  however,  that,  as  early  as  the  year  1860, 
the  connection  was  formed  between  the  upper 
tank  and  the  drain  which  conducts  the  water  to 
the  lower  tank,  and  that  from  that  time  the  lower 
tank  was  exclusively  supplied  with  water  from  the 
upper  tank. 

It  was  abo  alleged  by  the  defendant  that  the  plain- 
tiff having,  after  he  purchased  his  own  property, 
become  in  the  year  1864  tenant  of  the  property 
now  belonging  to  the  defendtuit,  had  alterea  the 
upper  tank  by  making  a  hole  in  its  lower  side,  and 
placing  an  iron  hatch  over  the  hole,  and  that  the 
effect  of  this  was  to  raise  the  water  in  the  tank, 
and  to  increase  the  flow  of  the  water  tlupough  the 
artifidal  wateroounie.  After,  however,  oonsiaering 
the  evidence  on  both  sides  on  this  part  of  the  case, 
we  are  of  opinion  that,  before  the  iron  hatch  was 
placed  on  the  tank,  there  had  been  a  wooden  hatch, 
or  some  wooden  contrivance,  which  practically 
served  the  purpose  of  raising  the  water  in  the  tank 
80  as  to  cause  it  to  flow  freely  down  the  artificial 
watercourse  to  the  lower  tank,  and  we  are  of 


opinion  that  the  plaintiff  is  not  proved  to  have 
made  any  such  alteration  in  the  watercourse  as  can 
affect  any  right  to  the  water  he  might  otherwise 
have.  The  real  question  to  be  determined  is,  did 
the  indenture  of  the  10th  Jan.  1863,  convey  to  the 
plaintiff  any  right  to  the  benefit  of  the  artificial 
watercourse  above  described. 

The  Master  of  the  Bolls  has  held  on  the  au- 
thority of  Thomscm  v.  Waferlow  and  Langley  v. 
Hammond  that,  because  the  artificial  watercourse 
was  first  made  and  begun  by  a  person  who  was 
owner  of  both  properties,  and  had  no  prior  exist- 
ence at  a  time  when  the  properties  were  separately 
owned,  the  general  words  in  the  conveyance  were 
not  sufficient  to  pass  the  right.  Thomson  v. 
Waterlow  and  La/ngley  v.  Haminmid  were  both 
cases  of  rights  of  way,  and  we  cannot  but  think 
that  in  the  decision  of  the  Master  of  the  Bolls  the 
well-established  distinction  between  easements 
like  rights  of  way,  which  are  only  used  from 
time  to  time,  and  what  are  called  continuous 
easements,  has  been  overlooked.  In  Polden 
V.  Baetard  (L.  Rep.  1  Q.  B.  161),  Erie, 
0.  J.,  delivering  the  unanimous  judgment  of 
the  Excheouer  Chamber,  says :  "  There  is  a 
distinction  oetween  easements  such  as  a  right 
of  way  or  easements  used  from  time  to 
time,  and  easements  of  necessity  or  con- 
tinuous easements.  The  cases  recognise  this 
distinction,  and  it  is  clear  that  upon  a  severance  of 
tenements,  easements  which  are  used  as  of  neces- 
sity, or  are  in  their  nature  continuous,  ^vill  pass 
by  implication  of  law  without  any  words  of  grant ; 
but  with  regard  to  easements  which  are  used  from 
time  to  time  only,  they  do  not  pass  unless  the 
owner  by  appropriate  laiiguage  shows  an  intention 
that  they  shoula  pass. 

We  are  clearly  of  opinion  that  the  easement  in 
the  present  case  was  in  its  nature  continuous. 
There  was  an  actual  construction  on  the  servient 
tenement  extending  to  the  dominant  tenement,  by 
which  water  was  continuously  brought  through 
the  servient  tenement  to  the  dominant  tenement, 
for  the  use  of  the  occupier  of  the  dominant  tene- 
ment. According  to  the  rule  as  laid  down  by 
Erie,  C.J.,  the  right  to  such  an  easement  as  the 
one  in  question  would  pass  by  implication  of  law 
without  any  words  of  grant,  and  we  think  that 
this  is  the  correct  rule ;  out  if  words  of  grant  are 
necessary,  we  also  think  that  the  general  words  in 
this  case  are  amply  sufficient  to  pass  the  easement. 
It  was  a  watercourse  with  the  premises  at  the  time 
of  the  conveyance  used  and  enjoyed.  We  may  also 
observe,  that  in  Langley  y.  JB^ammorui,  BramweU,  B. 
expressed  an  opinion,  in  which  we  concur,  that, 
even  in  the  case  of  a  right  of  way,  if  there  was  a 
formed  road  made  over  the  alleged  servient  tene- 
ment to  and  for  the  apparent  use  of  the  dominant 
tenement,  a  right  of  way  over  such  road  might 
pass  by  a  conveyance  of  the  dominant  tenement 
with  the  ordinary  general  words.  We  do  not 
think  it  necessary  to  go  through  the  large 
number  of  cases  cited  in  the  argument,  for  it 
will  be  sufficient  to  refer  to  two  or  three  of  them. 
In  the  old  case  of  Nicholas  v.  Chamherlain 
(Cro.  Jac.  121),  it  was  held  by  all  the  courts 
upon  demurrer  that,  if  one  erects  a  house  and 
builds  a  conduit  thereto  in  another  part  of  his 
land,  and  conveys  water  by  pipes  to  the  house, 
and  afterwards  sells  the  house  with  the  appurte- 
nants, excepting  the  land,  or  sells  tiie  uind  to 
another,  reserving  to  himself  the  hoose,  l^e  ooii« 
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duit  and  pipes  pass  with  the  house  because  it  is 
necessary  and  quasi  appurtenant  thereto.  This 
case  has  always  been  cited  with  approval,  and  is 
identical,  not  only  in  principle  but  in  its  actual 
facts,  with  the  case  now  before  us.  It  was  ex- 
pressly approved  of  by  Lord  Westbury  in  Suffield 
V.  Brouon^  where,  though  he  objected  to  the  de- 
cision in  Pryer  v.  Carter,  in  which  it  it  was  held 
that  a  right  to  an  existent  continuous  apparent 
easement  was  impliedly  reserved  in  a  conveyance 
by  the  owner  of  two  nouses  of  the  alleged  ser- 
vient house,  yet  he  seems  to  agree  that  a  ri^ht 
to  such  an  easement  would  pass  by  implied 
ffrant  where  the  dominant  tenement  is  conveyed 
first.  Wardle  v.  Brocklehurst  (1  E.  &  E.  1058)  is 
also  a  direct  authority  ihat,  by  a  OTant  of  a  farm 
with  the  usual  general  words,  the  benefit  of  a  cul- 
vert, and  a  stream  of  water  running  through  the 
lands  of  the  vendor  to  the  farm  granted  passed ; 
and  Lord  Campbell  says :  "  The  land  must  be 
taken  to  be  conveyed  in  the  state  in  which  it  then 
was ;  that  is,  we  must  take  it  that  the  culvert  so 
brinf^g  down  the  water  and  all  the  watercourses, 
are  granted,  not  only  those  which  belong  and  ap- 
pertain to  the  premises,  but  also  those  which  were 
used  and  enjoyed  therewith."  This  judgment  was 
confirmed  in  the  Exchequer  Chamber,  and  it  was 
held  that  the  defendant  was  entitled  to  use  the 
water  not  only  for  the  farm  which  was  sold  to  him, 
but  for  a  manufiictonr  which  he  possessed  beyond. 
It  was  objected  before  us  on  the  part  of  the  de- 
fendant, that  on  the  severance  of  the  two  tene- 
ments, no  easement  will  pass  by  an  implied  grant, 
except  one  which  is  necessary  for  the  use  of  the 
tenement  conveyed,  and  that  the  easement  in  ques- 
tion was  not  necessary.  We  think  that  the  water- 
course was  necessary  for  the  use  of  the  tenement 
conveyed.  It  was,  at  the  time  of  the  convey- 
ance, the  existing  mode  by  which  the  premises 
conveyed  were  supplied  with  water,  and  we  think 
it  is  no  answer  to  say  that  if  this  supply  was  cut 
off  possibly  some  other  supply  might  nave  been 
obtained.  We  think  it  is  proved  on  the  evidence 
that  no  other  supply  of  water  equally  convenient 
or  equally  pure  could  have  been  obtained.  We  are 
also  of  opinion,  having  regard  to  the  general  words 
in  the  conveyuice,  that  the  language  of  the  con- 
veyance was  sufficient  to  pass  the  right  to  the 
watercourse,  even  if  it  was  not  necessary  but  only 
convenient  for  the  use  of  the  premises.  It  was 
further  objected  that  the  fact  of  the  plaintiff 
having  polled  down  the  cattle  sheds  and  erected 
cottages  in  their  place  deprived  him  of  the  right 
to  the  use  of  the  water.  We  are  of  opinion,  how- 
ever, that  what  passed  to  the  plaintin  was  a  right 
to  have  the  water  flow  in  the  accustomed  manner 
throoffh  the  defendant's  premises  to  his  premises, 
and  that  when  it  arrived  at  his  premises  he  could 
do  what  he  liked  with  it,  and  that  he  would  not 
lose  his  right  to  the  water  by  any  alteration  he 
might  make  in  his  premises.  On  the  whole  we 
are  of  opinion  that  the  judgment  of  the  Master 
of  the  Bolls  on  the  part  of  the  case  relating 
to  the  watercourse  ougnt  to  be  reversed,  and  that 
the  defendant  must  be  restrained  by  a  perpetual 
injunction  from  obstructing  and  diverting  the 
said  stream  and  watercourse  so  as  to  prevent  the 
same  from  flowing  through  the  defendant's  pro- 
mises to  the  pkuntiff's,  in  the  course  and  manner 
in  whidi  it  used  to  flow  at  the  time  of  the  cxecu- 
tkn  oiihe  oonTeyanoe  to  the  plaintiff  of  the  10th 
Jan.  lSd3^  or  in  any  way  preventing  or  hindering 


the  plaintiff,  and  the  tenants  and  occupiers  of  his 
said  hereditaments  and  premises,  finom  navinff  the 
full  use  and  enjoyment  of  the  said  stream,  and  the 
water  thereof,  in  the  manner  in  which  the  same 
was  used  and  enjoyed  before  and  at  Uie  time  of 
the  said  conveyance.  We  are  also  of  opinion  that 
the  plaintiff  should  have  the  general  costs  of  suit 
in  the  court  below,  but  that  there  should  be  no 
costs  of  this  appeal. 

Sohcitors  for  the  plaintiff  appealing,  B.  W. 
Boheris,  for  Clark  and  CoUins,  of  Trowbridge, 
Wilts ; 

Solicitors  for  the  defendant,  Thomas  Hanoood, 
for  WiUon,  of  Bath. 


Monday,  Jam,,  23, 1871. 

(Before  the  Lokds  Justices.) 

Be  The  Chuech  Estate  Chakitt. 

Charity  for  repairs    of  church — Sub-division    of 
parish — Bight  of  new  ckurch  to  an   apportion' 
vient--%  ^  9  Vict.  c.  70,  s.  22. 
The  object  of  the  22nd  section  of  tlieS  ^  9  Vict  c, 
70,  is  to  enable  this  court,  in  cases  where  a  wlwle 
parish  is  entHled  to  participate  in  a  charity,  to 
apportion  thai  charity  between  the   several  por- 
tions of  the  parish  upon  Us  being  divided  and 
separated  into  distinct  parislies ;  but  tlie  Act  dtKis 
not  confer  any  power  to  divert  a  cluirity  from  th-e 
purpose  to  which  it  was  by  its  foundaiion  devoted, 
to  any  otiier  purpose. 
Tlie  churchwardens  and  overseers  of  W.  had  from 
time  immemorial  been  seised  of  certain  lands  for 
the  iise  and  repairs  of  the  parish  church.     In  1820 
a  new  chm'ch  was  buiU  in  the  parish,  and  tlie  two 
churches  were  maintained  out  of  one  church-raie, 
levied  on  tlie  whole  parish  from  thai  time  until 
1846,  wh&n  tlie  parisli  was  divided  and  the  netv 
church  was  constituted  tlie  parish  church  of  one 
of  the  divisions.    From  tliat  time  separate  rates 
were  levied,  aiid  the  income  of  tlie  cliarity  ivas 
devoted  to  tlie  original  church.     In  tlie  absence  of 
all  I'vide.yice  as  to  th^  origin  of  tlie  charity. 
Held  {affirming  the  decision  of  the  Master  of  tlw. 
Bolls),  tluit  the  gift  must  be  presumed  to  luwe  been 
made  speeificaMy  for  tlie   benefit  of  the  original 
church,  and,  tlierefore,  that  the  new  parish  had  no 
right  to  an  appoHimim^ent  under  tlie  Church  Build- 
ing Acts  Amendment  Act. 
This  was  an  appeal  by  two  parishioners  of  St. 
Anne's,  Wandsworth,  named  Denny  and  Coventry, 
against  an  order  of  the   Master  of  the  Kolls  dis- 
missing a  petition  presented  by  them  for  an  in- 
quiry whether  it  was  fit  and  proper  that  an  ap- 
portionment   of  a    certain   charity    called    "The 
Church  Estate  Charity"  should  be  made  between 
the  parishes  of  All  Saints  and  St.  Anne's,  Wands- 
wortn,  and  their  several  districts,  or  any  of  them  ; 
and  if  such  an  apportionment  should  be  found  fit 
and  proper,  then  for  the  settlement  of  a  scheme  for 
the  future  administration  of  the  charity. 

The  report  of  the  original  hearing  is  in  23  L.  T. 
Rep.  N.  S.  293,  where  the  circumstances  are  fully 
stated.  It  is  necessary  only  to  add  that  there  was 
no  evidence  how  the  estate  from  which  the  funds 
were  derived  originally  came  into  the  possession 
of  the  parish,  which  appeared  to  have  been  seised 
thereof  from  time  immemorial. 

The  petition  was  presented,  with  the  authorisa- 
tion of  the  Charity  Commissioners,  under  the 
8^9  Yict.  G.  70,  the  22nd  section  of  which  Act  i& 
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to  the  following  effect :  that,  when  the  commis- 
■ioneri  shall  have  formed,  or  ahall  thereafter  form, 
any  distinct  and  separate  parish,  &c.,  out  of  an;f 
parish,  the  court  maj,  on  a  petition  presented  by 
any  two  residents,  apportion  between  the  remain- 
ing part  of  such  parish,  and  the  distinct  and  sepa- 
rate parish,  any  charitable  deTises,  bequests,  or 
gjjta  which  shall  have  been  made  or  Kiven  to  or 
tor  the  use  of  any  such  parish,  or  t£e  produce 
thereof,  and  in  any  such  case  may  direct  that  the 
proportions  of  such  deTises,  bequests,  or  gifts,  or 
the  produce  thereof  as  shall  be  bo  apportioned, 
shall  be  made  and  distributed  by  the  incumbent  or 
churchwardens  of  any  such  distinct  and  separate 
parish,  either  jointly  or  severally  as  the  said  court 
shall  think  expedient. 

Uploit  (with  whom  was  Joahwx  WilUami,  Q.  C), 
supported  the  appeal,  and  contended  that  this 
land,  if  not  oriKinally  a  gift  for  the  benefit  of 
the  whole  parish,  had  virtually  operated  as  such 
by  diminishing  the  amount  of  cburch-rate  required 
for  repair  of  the  chnrchee.     Ho  referred  to 

Re  The  Wat  Ham  Charilits,  2De0.i.  Sm.  21B ; 

Ez  porta  The  Incumbent  of  BrompU/n,  S  De  Q,  A  Sm. 

hiiidleij  (with  whom  was  Jcasitl,  Q.  C.)  supported 
the  order  on  behalf  of  the  churchwardens  of  All 
Saints,  contending  that  the  manner  in  which  the 
charity  funds  had  been  applied  ever  since  the 
Bub-division  of  the  parish,  showed  to  what  purpose 
they  were  t^plicable,  and  this  was  confirmed  by 
the  fact  that  from  that  time  each  parish  had  made 
its  own  rate.  The  abohtiou  of  church-rates  could 
not  alter  the  right  to  the  funds.  The  case  was 
concluded  by  the  authority  of  Tlif  Atlontey-G'-tieral 
V.  Love  (23  Beav.  499),  decided  by  the  Master 
of  the  Bolls,  and  never  appealed. 

Upton  having  rephed. 

Lord  Justice  Jambs  said. — 1  am  of  opinion  that 
the  decision  of  the  Master  of  the  Rolls  gives  the 
correct  interpretation  of  this  statute.  The  ques- 
tion was  very  properly  put  in  the  argument  of  the 
appellant  in  this  way  :     Was  the  charily  a  charity 


inbstantially  for  the  benefit  of  the  pari 
jil'l  parishionerB,  or  not  P  It  may  nave 
charity  which  enured  incidentally  for  the  benefit 


of  the  ratepayers,  but  that  was  only  an  incidental 
benefit  which  might  result  in  vanoos  ways  from 
various  charities  within  the  parish.  The  charity 
was  a  charity  for  the  repair  of  this  particular 
church,  for  the  use  and  repair  of  the  church,  aud 
it  appears  to  me  that  it  must  be  considered  in 
exactly  the  same  way  as  if  that  church  had  not 
been  a  parochial  church,  as  if  it  had  been  a  church 
situate  in  some  eitnt-parochiat  district,  as  if  it  had 
been  a  church  in partihiis  iitfidcUiim,  established  as 
a  missionary  church  for  the  purpose  of  converting 
heathens  or  infidels  to  the  Christian  religion ;  that 
ia  to  say,  as  if  the  charity  had  been  a  charity  for 
the  advancement  of  religion  through  the  repairs, 
and  other  use  of  that  particular  church.  That 
being  Bo,  it  appeura  to  me  that  it  would  have  been 
a  breach  of  trust  to  have  apphed  its  funds  in  any 
other  manner  whatever  in  ease  of  the  parishioners, 
because  if  those  funds  could  haro  been  applied  in 
ease  of  the  parishioners,  iimi  [ULrishioticrs.  then  they 
might  have  been  applied  m  relief  of  the  poor  rates  or 
anything  else  to  which  the  parishionera  were  liable. 
The  question  is,  is  this  a  thing  confined  to  that 
particular  church  f  It  appears  to  mo  that  it  ia 
confined  to  that  particular  chnrch,  for  I  do  not  know 
what  other  limit  you  are  to  put  upon  it.  If  a  doMn 


I  obapels  of  ease  were  bnilt,  each  of  diem  mifAt 
'  have  had  as  much  right  to  a  share  of  thia  as  St. 
Anne's  had  at  the  time  when  St.  Anne's  was  boilt; 
and  if  St.  Anne's  had  not  that  right  at  the  time  it 
I  was  built.  I  see  nothing  which  gave  it  that  right, 
because  of  the  BubBec[uent  division  of  districts,  or 
because  of  the  alteration  in  the  law  of  chnrch  rates 
afterwards.  At  the  time  when  St.  Anne's  was 
built  it  was  not  repaired  out  of  Ihe  ohnrch  rates  at 
all,  and  at  that  lime  it  was  no  more  entitled  to  this 
fund  than  any  other  ecclesiastical  building  in  the 
parish.  I  am  of  opinion  this  ia  not  a  gift  for  the 
use  of  the  parish  within  the  meaning  of  the  Act  of 
Parliament.  The  Master  of  the  Bolls  decided  in 
this  case  as  bo  had  decided  in  a  former  suit  (The 
Attamey-General  T.ii(»>e,u6t  «up.],uponan  informa- 
tion filed  which  i-oisedthe  very  question  which  seems 
to  be  involved  in  this  case,  and  as  fully  as  it  ia 
raised  here,  because  if  the  contention  on  the  part 
of  the  parishioners  is  right,  then  that  contention 
involves  this  consequence,  that  there  was  a  oom- 
mon  riffht  independently  of  the  provisions  of  Uie 
particular  statute  whitji  gives  us  a  power  to  ^s- 
tribute,  and  it  must  have  been  becaase  that  chardi 
was  entitled.  In  the  case  I  have  mentioned  the 
title  came  into  question  before  the  Master  of  the 
Rolls  upon  an  iiifonnation,  and  his  decision  seems 
to  have  been  acquiesced  in  by  the  Attorney- General, 
and  in  the  pi^seiit  case  the  Master  of  the  RoUa 
followed  that  decisipn.  It  appears  to  me  he  was 
right  both  in  that  decision  aud  the  present  caae. 
That  decision  is  of  great  weight  and  importanee, 
having  regard  to  the  fact  that  the  Attorney- General, 
who  is  the  guardian,  so  to  speak,  of  these  charities, 
has  acquiesced  in  it,  and,  thcroforc,  it  mav  be  aaid 
to  have  passed  into  law.  But  independently  of 
that,  upon  the  construction  alone  of  the  Act.  I  am 
of  opinion  that  this  court  has  no  jurisdiction  to' 
make  any  apportiohment  of  this  fund. 

Lord  Justice  Mkllisii  said  :^I  am  of  the  same 
opinion.  The  simple  question  is  whether,  according 
to  the  true  construction  of  the  22nd  sect  of  8  49 
Vict.  c.  70.  this  particular  charity  ie  a  charitable 
devise,  bequest,  or  gilt  which  shall  have  been  made 
or  given  to  or  for  the  use  of  any  such  )Mrish.  Now 
I  am  clearly  of  opinion  that  this  section  does  not 
enable  the  court  to  divert  any  charity  from  the 
purpose  to  which,  by  the  foundation  of  the  charity, 
it  was  to  bo  devoted  to  some  other  purpose. 
The  object  of  the  soctioii  ia  simply  this,  that  il  the 
whole  parish  were  entitled  to  the  charity,  if  the 
part  divided  was  as  much  entitled  to  it  as  the  whole 
original  part,  then  for  convenience  the  court  should 
be  entitled  under  this  suction  to  apjKjrtion  it, 
Therefore,  the  real  question  is  whether,  wholly 
independently  of  this  section,  this  was  a  charity  tor 
the  repair  of  this  particular  church,  or  was  a 
charity  for  the  repair  of  all  churches  that  might 
happen  to  be  built  in  the  parish  of  Wandsworth, 
or,  at  any  rate,  all  churches  that  might  happen  to 
be  built  and  be  repaired  out  of  the  church  rates  of 
the  [loi  iah  of  Wandaworth,  I  am  very  clearly  of 
opiiuon  that  this  was  a  charity  for  the  repair  of  the 
particular  church  and  nothing  else,  and  that  we 
should  be  diverting  the  charitable  funds  from  their 
proper  object  to  another  and  impro[«r  object,  if 
we  ware  to  make  an  order  such  as  is  prayed  by 
this  petition.  I  think  a  charity  of  this  kind  may, 
as  Mr.  Lindlev  has  shown,  be  applied  to  ol^ecta 
which  a  church-rate  could  not  be  applied  to  at  all, 
and  I  think  it  is  only  incidentally  that  it  h^pooe, 
&om  the  incident  that  thfi  npsir  o£  chtuxiheft  ms 
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provided  for  out  of  the  church  rates,  that   the 

n'shioners  got  some  benefit  from  this  charity, 
ppears  to  me  that  the  real  object  of  the  charity 
is  to  promote  religious  purposes  by  having  this 
particular  church  kept  in  good  repair.  The  appeal 
must  be  refused,  but  the  churchwardens  must 
have  their  costs  out  of  the  estate.   ^ 

Solicitors  for  the  appellants,  VaUance  and  Vol- 
lance,  a^nts  for  CorsMUj  of  Wandsworth. 
Solicitors  for  the  churchwardens,  Miohad, 


y.C.  BACOVS  COUBT. 

Beported  bj  the  Hon.  Sobxbt  Butlbb  and  T.  H.  Cabsov, 
Esq.,  Barristen-at-Law. 


Jem,  17,  18,  cmd  20,  1871. 
Harrison  v.  Good. 

Regtrictive  covenaiU — Nuisance — School. 

Where  land  is  sold  in  lots,  and  each  tm/rchaser  enters 
into  a  restrictive  covena/nt  with  the  vendor  which 
is  required  hy  tlis  conditions  of  sale,  a  person 
claiming  under  one  pwchaser  can  enforce  the 
covenant  against  a  person  who  daims  under 
another  purchaser  wim  notice  of  the  covenant. 
A  national  parochial  school  is  not  a  nuisance  in  the 

legal  sense  of  the  word. 
In  1824  land  was  sold  in  lots,  and  (as  required  hy 
the  conditions  of  sale)  each  purchaser  covenanted 
for  himself  and  his  assigns  with  tlve  vendor  not  to 
do  or  suffer  to  be  done  on  the  pr&inises  anything 
which  might  he  or  he  deemed  to  he  a  nuisance  to 
the  vendor  or  any  of  his  tenants,  or  the  occupiers 
or  proprietors  for  the  time  heing  of  the  adjoining 
property.     O.  haviiig  hecorne  possessed  of  two  lots, 
with  notice  of  tlie  covenant  ivhich  had  heen  entered 
s^     into  hy  T.,  the  oi'iginal  purchaser  of  tfu>se  lots, 
offered  them  to  a  scliool  committee  as  a  site  for 
a  natiofwl  parocJtial  school.      A  hill  having  heen 
filed  hy  the  owners  of  His  adjoining  lots  to  enforce 
the  covenant : 
Held,  that  the  plaintiffs  were  entitled  to  the  henejU  of 
the  covenant;    hut  that   the  estahlishment  of  a 
naiional  parochial  scliool  would  not   he  a/n  in- 
fringement  of  it. 
This  was  a  suit  instituted  to  prevent  the  erection 
of  national  parochial  schools  on  a  plot  of  ground 
in  Abbey-place,  St.  John's-wood,  in  the  county  of 
Middlesex,  under  the  following  circumstances : 

In  1824  a  part  of  an  estate,  known  as  the  Eyre 
estate,  which  included  the  plot  in  question,  was 
oQQtracted  to  be  sold  to  one  Chandless.  The  con- 
veyance to  him,  which  was  not  executed  until  June 
1^4,  contained  a  covenant  on  the  part  of  Chand- 
less, bis  heirs,  executors,  administititors,  and 
assigUiS,  with  Walpole  Eyre,  his  heirs  and  assigns, 
that  Chandless,  his  heirs  or  assigns,  would  not  do, 
or  suffer  to  be  done,  on  any  of  the  hereditaments 
thereby  granted,  anything  which  should  be  a 
nuisance  to  Henry  Samuel  Eyre,  or  any  of  his 
tenants,  or  the  occupiers  or  owners  of  the  adjoin- 
ing property,  or  of  tne  houses  to  be  built  thereon, 
and  should  not  erect,  or  suffer  to  be  erected,  on 
any  part  of  the  said  ground,  within  twenty-five 
feet  of  an  intended  road  therein  mentioned,  any 
buildings  except  garden  walls.  And  further,  that 
no  drainage  shouM  be  made  fror^  the  said  ground 
in  a  south-eastern  direction,  but  that  all  drainage 
ffhmiH  be  canried  in  a  north-western  direction. 

In  May  IS^  Chandless  put  up  the  land  which 
he  had  oootmoted  to  parchase  for  sale  by  auction, 


in  thirty-four  lots.    The  fifth  condition  of  sale  was 

as  follows: 

The  purchftser  of  each  lot  shall,  so  as  to  bind  the 
owners  for  the  time  being,  enter  into  a  oorenant  with  the 
vendor  to  make  and  form,  previoos  to  Lady  Day  next,  in 
a  good  and  proper  manner,  and  afterwards  keep  in  good 
repair,  the  road  opposite  suoh  lot  to  the  centra  of  snoh 
road,  and  in  default  thereof  the  vendor  shall  be  at 
liberty  to  do  so,  and  be  paid  the  expense  thereof  imme- 
diately afterwards ;  and  also  a  covenant  not  to  erect  anv 
bnildijig,  except  garden  walls,  within  25ft.  of  the  road, 
and  not  to  do  or  suffer  to  be  done  on  ihe  ground  any- 
thing which  will  be  a  nuisance  to  Henry  Samuel  Eyre, 
Esq.,  or  any  of  his  tenants,  or  the  occupiers  of  the 
adjoining  property,  and  that  all  drainage  shall  be  in  a 
north-western  direction. 

All  the  thirty-four  lots  were  sold  at  the  auction. 

Of  these  lots,  Nos.  5  and  6  and  7  lav  on  one 
side  of  part  of  the  intended  new  road,  and  Nos.  26, 
27,  and  28  lay  immediately  opposite  them  on  the 
other. 

Lots  26,  27,  28  were  purchased  by  one  John 
Barry,  and  became  ultimately  vested  in  the  plain- 
tifis,  Charles  Harrison  and  Abraham  Dangerfield, 
as  trustees  for  the  plaintiff,  John  Dangerfield. 

Lot  5  was  purchased  by  one  George  Vipond,  and 
became  ultimately  vested  in  the  plamtiff  Frederick 
Grey. 

Lots  6  and  7  were  purchased  by  one  John 
Thurlow,  and  became  ultimately  vested  in  the 
defendant,  Joseph  Henry  Good. 

In  pursuance  of  the  5th  condition  of  sale,  the 
conveyance  to  John  Thurlow,  which  was  dated  the 
24th  July  1824,  contained  the  following  covenant : 

The  said  John  Thurlow  doth  hereby,  for  himself,  his 
heirs,  executors,  administrators,  and  assigns,  covenant 
with  the  said  Henry  Gore  Chandless,  his  heirs  and 
assigns,  that  he,  the  said  John  Thurlow,  his  heirs  or 
assigns,  will  form  one  moietv  of  the  road  opposite  the 
said  piece  of  land  before  Lady-day  next  at  his  own 
expense,  in  a  workmanlike  manner,  and  that  in  case 
he  shall  refuse  or  neglect  so  to  do,  it  shall  be  lawful  for 
th'3  said  Henry  Gore  Chandless  to  make  and  form  the 
same  at  the  expense  of  the  said  John  Thurlow,  to  be  naid 
on  demand.  And  also  that  he,  the  said  John  Thurlow, 
his  heir  a  or  assigns,  shall  n^t  do,  or  suffer  to  be  done  on 
any  of  the  premises  hereby  granted,  appointed,  &o., 
or  any  part  thereof,  anything  which  shall,  will,  or  may  be 
deemed  a  nuisance  to  Honry  Samuel  Erye,  or  any  of  his 
tenants  or  the  occupiers  or  proprietor 8  for  the  time  being 
of  the  adjoining  property  or  the  houses  to  be  built 
thereon,  and  simil  not  erect,  or  cause  or  suffer  to  be 
erected,  on  any  part  of  the  hereditaments  an^  buildings, 
except  garden  walls,  within  25ft.  from  the  said  intended 
road,  and  that  all  drainage  from  the  said  ground  shall  be 
carried  in  a  north- wester^  direction. 

The  conveyances  to  the  predecessors  in  title 
of  the  plaintiffs  Dangerfield  and  Grey  contained 
covenants  substantially  the  same  as  that  contained 
in  the  conveyance  to  John  Thurlow.  It  was 
admitted  that  Gtood  purchased  lots  6  and  7,  with 
notice  of  the  covenant  entered  into  by  John 
Thurlow. 

After  the  purchase  of  lots  26,  27,  and  28  by  the 

Elaintiff  John  Dangerfield,  he  erected  a  valuable 
ouse  thereon,  and  a  house  was  also  erected  by 
the  plaintiff  Grey  upon  lot  5. 

In  1869  lots  6  and  7  (which  were  then  a  vacant 
space)  were  offered  by  the  defendant  Good  to  the 
school  committee  of  St.  Mark's  parish  as  a  site  for 
national  parochial  schools.  The  parish  of  St.  Mark 
was  a  district  which  in  1847  had  been  separated 
from  the  parish  of  Marylobone,  and  from  1847  to 
1869  the  schools  of  the  district  were  situate  in 
Marlborough-place.  In  1867  the  erection  of  new 
schools  was  contemplated.  The  site  at  first  pro- 
posed was  a  piece  of  ground  immediately  adjoining 
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St.  Mark's  Church,  and  plans  for  the  erection  of 
the  new  schools  on  that  site  were  prepared  by  the 
defendant  Good,  who  was  an  architect.  This  pro- 
posal was,  however,  abandoned  after  the  offer  of 
the  site  in  Abbey-place  had  been  made  by  Good. 
When  the  plaintin  John  Danfferfield  became  ac- 
quainted with  this  offer,  he  e^dressed  a  written 
statement  to  the  school  committee,  protesting 
affainst  the  scheme  for  erecting  the  schools  upon 
the  site  in  Abbey-place.  He  took  the  opinion  of 
counsel  as  to  the  site  adjoining  the  church,  and  was 
advised  there  was  no  legal  dimcultv  to  prevent  the 
erection  of  the  schoosl  there.  He  further  obtained 
the  consent  of  the  church  trustees  to  that  site 
being  used  for  the  purpose. 

However,  on  the  28th  Jan.  1870  a  meeting  of 
the  school  committee  was  held,  at  which  Good's 
offer  was  accepted ;  and  preparations  were  accord- 
ingly made  for  laying  the  foundations  of  the 
schools  on  the  site  m  Abbey-place. 

This  bill  was  then  filed  by  John  Dangerfield  and 
his  trustees,  and  by  Grey,  ag^ainst  Good  and  the 
members  of  the  school  committee  of  the  parish  of 
St.  Mark.  It  prayed  that  the  defendants  might  be 
restrained  from  establishing  any  national  or  paro- 
chial schools  on  the  piece  oi  land  belonging  to  the 
defendant  Good  in  Aobey-place,  ard  from  doing  or 
suffering  to  be  done  upon  the  said  premises  any- 
thing which  should  be  or  should  be  deemed  to  be  a 
nuiscmce  to  the  plaintiffs  or  any  of  the  tenants  or 
occupiers  of  the  adjoining  property. 

Evidence  was  produced  on  the  part  of  the  plain- 
tiffs to  prove  the  annoyance  which  these  schools 
had  caused  to  the  inhabitants  of  Marlborough- 
place,  and  the  consequent  depreciation  in  value 
which  property  had  suffered  in  that  locality.  The 
defendants'  evidence  tended  to  show  that  in  certain 
other  localities  schools  of  this  nature  had  neither 
caused  annoyance  nor  depreciated  property. 

The  plaintiff,  John  Dangerfield,  had  offered  to 

Surchase  the  piece  of  ground  in  question  from  the 
efendant  Good  at  the  price  which  he  had  given 
for  it ;  but  this  offer  was  refused  by  Good. 

Eddis,  Q.C.  and  LindLey  for  the  plaintiffs. — 
Good  is  bound  by  Thurlow's  covenant  with 
Chandless,  and  the  plaintiffs  are  entitled  to  the 
benefit  of  that  covenant.  Where  property  is  sold 
in  lots,  and  the  several  purchasers  enter  into 
restrictive  covenants  with  the  vendor,  an  ii\j  unction 
will  be  granted  to  one  purchaser  to  restrain  a 
breach  ofthe  covenants  by  another. 

Western  v.  MacDermott,  L.  Bep.  1  £q.  409 ;  Ibid.  2  Ch. 
72 ;  15  L.  T.  Bep.  N.  S.  641 ; 

Mcmn  V.  Stephens,  15  Sim.  377.  * 

This  covenant  must  give  the  plaintiffs  larger 
rights  than  they  would  possess  without  it ;  and  the 
word  "  nuisance  "  in  the  covenant  should  not  be 
interpreted  strictljr.  But  even  if  it  be  interpreted 
strictly,  a  parochial  school  is  a  nuisance  in  the 
legal  sense,  as  something  which  will  render  the 
plaintiffs'  lives  and  property  substantially  uncom- 
fortable. 

Cavey  v.  LedbUter,  18  C.  B.,  N.  S.,  477 ; 

Bamford  v.  TumUvy  8  B.  &  S.  66  ;  6  L.  T.  Bep.  N.  S. 
721; 

Walter  v.  8el/e,  4  De  G.  A  Sm.  315. 

Our  evidence  is  sufficient  to  bring  the  school 
within  the  definitions  of  nuisance  given  in  Grale  on 
Easements  (p.  448,  4th  edit.);  3  Blackstone  225. 
Schools  have  been  considered  a  nuisance : 

Doe  ▼.  Keeling,  1  M.  A  S.  95 ; 

Kemp  ▼.  SobeTf  1  Sim.  N.  S.  517. 
Depreciation  of  property,  whidi  ia  proved  to  have 


taken  place  in  Marlborough-plaoe,  is  important^ 
"  as  an  mdidum  of  the  extent  of  the  nuisance :" 

Soltau  V.  De  Held,  2  Sim.  N.  S.  138 ; 

GauntUtt  v.  Whitworth,  2  Car.  St  Kir.  720. 

Kay,  Q.  C,  and  Marten,  for  the  defendants. — 
The  plaintiffs  are  not  entitled  to  the  benefit  of 
Thurlow's  covenant.  In  Child  v.  Douglas  (2  Jur. 
N.  S.  950),  Wood,  V.C.  expresHed  a  doubt  as  to  the 
rights  of  purchasers  inter  ae,  each  of  whom  has 
covenantea  with  the  vendoi*,  but  who  have  neither 
covenanted  with  each  other,  nor  taken  any  reci- 
procal covenant  from  the  vendor  themselves.  He 
said  that  matters  would  stand  very  curiously  if  one 
purchaser  was  to  have  a  right  to  restrain  another 
purchaser  firom  a  breach  of  the  covenant,  while  the 
vendor  was  to  have  the  power  of  releasing  him 
from  it.  A^in,  in  Keate^  v.  Lyoyi  (L.  Bep.  4  Ch. 
218 ;  20  L.  T.  Rep.  N.  S.  255),  the  vendor  did  not 
enter  into  any  reciprocal  covenants,  and  it  was 
held  that  the  purchaser  of  one  part  was  not  en- 
titled to  the  benefit  of  covenants  entered  into  by 
the  purchaser*  of  another  part.  But  even  if  the 
plaintiffs  are  entitled  to  the  oenefit  of  the  covenant, 
It  does  not  give  them  a  larger  right,  but  a  more 
formidable  remedy.  To  sustain  this  bill  the 
plaintiffs  must  show  that  a  school  is  necessarily  and 
mevitably  a  nuisance  in  the  legal  sense  of  the  word. 
But  a  school  is  not  such  a  nuisance  as  the  court 
will  restrain  by  injunction  : 

1  Com.  Diff.  420.  5th  edit. ; 

5  Bao.  Abr.  787,  7th  edit ; 

Rex  y.  Moore,  3  B.  ft  Ad.  184 ; 

Inchbald  v.  Robinson,  L.  Bep.  4  Ch.  388 ;  20  L.  T. 
Bep.  N.  S.  259 ; 

BiddiUph  y.  The  Vestry  ofSt.  Oeoroe,  Hanover^sawire, 
33  L.  J.  411.  Ch. ;  8  L.  T.  Bep.  N.  S.  44,  558. 

Eddis,  Q.  C.  in  reply. — According  to  Child  v. 
Doiuflas  and  KetUes  v.  Lyon  it  is  sufficient  to  prove 
notice  of  the  covenant.  Now  here  Good  had 
express  notice  of  Thurlow's  covenant. 

The  V ice-Chancellor. — I  have  no  doubt  what- 
ever that  the  plaintiff  is  entitled  to  the  full  benefit 
of  the  covenant,  and  entitled  to  it  against  the 
defendant  the  owner  of  the  land,  and  the  other 
defendants  associated  with  him.  It  appears  that 
Mr.  Eyre  sold  his  land  to  Mr.  Chandless,  and  took 
a  restrictive  covenant  from  him.  At  a  subsequent 
period  Chandless  sold  the  land  which  he  had 
lx)ught,  and  sold  it  under  certain  conditions  of 
sale.  The  fifth  of  these  conditions  is  in  substance, 
and  nearly  in  words  the  same  as  the  covenant 
which  was  afterwards  introduced  into  the  convey- 
ance to  Thurlow.  That  covenant  was  as  follows. 
[His  Honour  read  the  covenant.]  The  deed  con- 
taining that  covenant  forms  part  of  the  title  of  the 
defen£uit  Good,  and  in  my  opinion  no  question 
can  be  raised  as  to  the  title  of  the  plaintiffs  to  sue 
upon  it.  It  only  remains  to  be  considered  whether 
that  which  the  plaintiffs  complain  of  is  an  infrac- 
tion of  the  covenant.  The  covenant  is  in  very 
limited  terms.  Probably  the  conveyancer  thought 
that  he  had  sufficiently  guarded  against  the  possi- 
bility of  anything  which  could  be  even  distasteful 
to  the  owners  of  the  ac^'oining  propertv.  If  that 
was  his  meaning,  he  hs^  not  expressed  it ;  and  it 
is  not  competent  to  me  to  enlarge  the  meaning  of 
the  words  which  he  has  employed,  and  which  form 
the  contract  between  the  parties.  The  word 
"  nuisance  "  is  a  word  perfectly  well  known  to  the 
law,  and  in  the  law  it  only  means  one  thing.  In 
common  parlance  no  doubt  nuisance  is  appUed  to 
a  great  many  things  wholly  different  from,  and  to 
others  not  at  all  like  the  oefinition  which  the  law 
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gives ;  but  if  it  does  not  bear  that  signification, 
and  that  signification  only  which  the  law  has  put 
upon  it,  I  am  at  a  loss  to  know  what  it  does 
mean.  I  do  not  know  how  I  could  stop  if  I 
were  to  substitute  the  popular  word  "  annoy- 
ance "  for  the  legal  word  **  nuisance."  I  do  not 
know  how  I  could  stop  if  a' person  entitled  to  the 
benefit  of  this  covenant  alleged  to  me  that  some- 
thing which  was  being  done  was  disagreeable  to 
him.  It  might,  I  think,  be  carried  so  far  as  to 
include  mere  matters  of  personal  antipathy,  which 
might  be  odious  and  almost  intolerable  to  one 
man,  but  which  another  would  not  care  the  least 
about.  I  say  therefore  that  I  am  confined 
entirely  to  the  meaning  of  the  word  "  nuisance  "  as 
I  find  it  used  in,  and  applied  by  the  law.  The  cases 
which  have  been  referr^  to  still  limit  the  word  to 
that  meaning.  The  cases  about  brickbuming 
amount  to  this — a  man  who  bums  bricks  to  the 
nuisance  of  his  neighbour  is  liable  to  be  restrained 
by  this  court,  ana  to  an  action  on  the  case  in  a 
court  of  common  law ;  but  the  present  case  does 
not  i^proach  that  at  all.  It  is  said  that  this  will 
be  disa^meable  to  the  plaintiff;  no  doubt  it  will. 
It  is  said  also  that  it  will  depreciate  his  property. 
I  think  there  is  abundant  evidence  in  support  of 
that  fact.  But  that  is  not  enough.  The  common 
law  case  of  Doe  v.  Keeling  establishes  nothing  to 
show  that  the  thing  itself  is  a  nuisance.  That  was 
a  case  of  a  covenant  not  to  carry  on  a  trade;  and  it 
was  there  pointed  out  to  the  jury  who  were  to 
assess  the  damages  that  they  were  not  to  consider 
a  trilling  matter—not  a  mere  infiraction  of  the 
covenant — which  might  bring  with  it  no  substantial 
injury,  but  they  were  to  consider  that  the  carry- 
ing on  the  trade  of  a  school  in  a  place  where  a  man 
had  contracted  to  carry  on  no  trade  at  all  might  be 
a  great  inconvenience  to  the  persons  interested, 
and  might  be  doing  the  very  thing  which  the 
covenant  was  intended  to  prevent.  The  case  of 
Kemp  V.  Sober  is  open,  in  my  opinion,  to  the  same 
observation.  We  all  know  that  although  the 
Court  dT  Chancery  interferes  where  it  thinks  right 
by  way  of  injunction  to  prevent  the  violation  of  a 
corenant;  yet,  if  the  violation  is  so  slight,  so  for- 
mal, so  unsubstantial,  that  the  plaintiff  could  have 
no  proper  reason  in  conscience  to  complain  of  it, 
the  court  will  grant  no  injunction.  How  can  I  say 
that  this  is  a  nuisance?  The  building  of  a  house  is 
no  nuisance.  The  establishment  of  a  school  is  no 
nuisance  in  itself.  No  doubt  a  number  of  boys 
may  be  collected  coming  out  of  school  at  the  end 
of  school  hours,  but  tney  would  be  the  Queen's 
subjects  walking  along  the  Queen's  highway ;  and 
I  do  not  see  by  what  kind  of  reasoning  this  can  be 
tamed  into  a  nuisance.  I  do  not  forget  that  there 
was  a  school  in  Marlborough-place,  which  the  evi- 
dence, it  is  said,  proves  to  nave  been  what  is  called 
a  nuisance;  but  the  inconvenience  complained  of 
there  was,  that  the  boys,  on  coining  out  of  school, 
misbehaved  themselves.  But  that  is  not  a  neces- 
sary consequence  of  their  being  in  school,  or  of  their 
coming  out  of  school.  The  common  police  regula- 
tions <n  the  metropolis,  if  the  inhabitants  think  fit  to 
put  the  law  in  force,  prevent  the  possibility  of  any 
such  noisanoe.  Throughout  the  whole  of  this  case 
I  have  been  trying,  and  tr^ng  in  vain,  to  discover 
where  the  iwd  nuisance  is.  Unless  the  nuisance 
complaiiied  m  is  one  for  which  an  indictment 
woqUL  lie  or  an  action  could  be  maintained,  in 
mj  opinkm  it  is  no  nuisance  within  the  temis  of 
tins  ocKveiiaiit*    I  woald  not  have  it  supposed  that 


I  am  not  perfectly  sensible  of  the  great  disad- 
vantage it  will  be  to  Mr.  Dangerfield,  if  the  school 
is  est^lished  in  the  place  where  it  is  proposed.  I 
have  no  doubt  that  tne  value  of  his  property  will 
be  depreciated.  But  the  case  of  SoUau  v.  De  Held 
does  not  prove  that  because  a  depreciation  in  value 
would  take  place,  the  owners  of  adjoining  property 
suffering  depreciation  have  therefore  a  rignt  to 
call  that  a  nuisance,  which  they  fail  to  prove  other- 
wise to  be  a  nuisance.  I  am  obliged,  therefore,  to 
come  to  the  conclusion  that  tnere  will  be  no 
nuisance  committed.  I  will  go  further  and  say 
(though  it  is  somewhat  extra-judicial)  that  I  do 
not  believe  that  by  any  possibility  anything  can 
happen  which  can  be  called  a  nuisance  in  the  legal 
definition  or  in  fair  ordinary  speeeh.  An  incon- 
venience, a  loss  to  Mr.  Dangerfield,  unquestionably 
it  is.  All  the  hopes  that  he  formed  when  he  spent 
60001.  in  building  his  house  will  be  disappointed. 
His  residence  will  be  made  much  Ic^s  agreeable 
than  it  was  ;  but  I  cannot  enlarge  the  terms  of 
the  covenant  to  give  him  a  right  which  has  not 
been  stipulated  for.  I  am  obliged,  therefore,  to 
dismiss  the  bill,  but  I  cannot  order  the  plaintiff  to 
pay  costs,  and  for  this  reason.  There  is  near  the 
church  a  suitable  site  which  might  be  had  gratis^ 
for  the  establishment  of  these  schools,  and  I  am 
satisfied  that  the  defendants  knew  this.  If  thev 
had  been  actuated  by  the  ordinary  motives  whicn 
may  be  imputed  to  neighbours,  they  might  have 
accomplished  that  most  useful  object  which  they 
have  in  view,  without  committing  any  wrong  to 
Mr.  Dangerfield.  I  say  nothing  as  to  Mr.  Danger- 
field's  offer  to  purchase  the  site  in  Abbey-place 
from  Mr.  Gk)od,  because  it  is  an  offer  which  I  nave 
no  power  to  enforce.  But  Mr.  Dangerfield  did  his 
best  to  facilitate  the  acauisition  of  the  church-site 
for  the  purpose  of  the  scnools.  And  if  Mr.  Danger- 
field's  endeavours  had  been  more  readily  accepted, 
if  his  remonstrances  had  been  more  fairly  and 
patiently  attended  to,  there  would  have  been  no 
litigation.  Although,  therefore,  I  dismiss  this 
bill,  I  dismiss  it  witnout  costs. 

SoUcitors:   Dangerfield  and  Fraser ;    Dod    and 
Longstaffe. 

JUDICIAL    COMMITTEE    OF    TSE 
FBIVT    COUNCIL. 

Reported  by  Douglas  Kivosfobd,  Eaq.,  Barris(er*at-Law. 


Nov.  30,  Dec.  1  and  10,  1870. 

(Present :  the  Right  Hon.  Sir  James  W.  Colvile, 
Lord  Justice  James,  and  Lord  Justice  Mellisu). 

Smallbones  (app.)  v.  Edney  and  Lunn  (resps.). 

Bates  under  5  Geo.  4,  c.  36 — Liability  of  owner  of 
tithe  rentcharge  to  assessineiU — DistincHcni  be- 
twecn  rates  undei*  the  Act  and  church  rates. 

A  sum  of  inotiey  was  borrowed  undefr  tlie  provisions 
of  the  stat.  5  Geo.  4,  c.  36,  s.  1,  from  the  com/inis- 
sioners  auth/)rised  to  make  advances  for  public 
works,  for  the  pnrpose  of  repairing  and  enlarging 
a  parish  church.  The  chnrchwardens  and  over' 
seers  of  tlve  parish  mad*.*  a  rate  upon  the  inhabi- 
tants and  parishiow*rs  in  order  to  pay  an  annual 
instnhnent  and  interest  on  the  s^im  so  bor- 
roxcpd. 

The  appellant  oc-cupied  a  liouse  in  tlie  pai'ish,  otwi 
was  rated.  To  a  suU  to  recaver  this  rate,  ths  de- 
fence  was  that  M,  P.,  the  omner  of  a  tithe  rent- 
cluirge,  arising  out  of  iands  in  the  parish^  was  not 
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assessed  to  the  rate  m  respect  of  such  rentcharge, 
and  therefore  that  the  rate  was  had : 
Held  {reversing  thejudgme^U  of  tJie  Court  of  Arches), 
that  M.  P.,  as  the  ovmer  of  a  tithe  rentcharge  in 
the  parish  was  liahle  to  be  assessed  to  the  rates 
made  for  the  repayment  of  the  money,  borrowed 
under  tlie  provisions  of  tlie  above  statute;  such 
owner  being  tlie  occupier  of  property  in  the  parish, 
in  respect  of  which  lie  was  entitled  to  vote  upon  the 
question  whether  money  should  be  borrowed  under 
the  Act,  and  receiving  as  much  benefit  from  the 
Tnoney  being  borrowed  as  the  owners  of  other  pro- 
perty in  the  parish.     There  is  a  distinction  be- 
tween rates  under  the  above  Act  and  church  rates, 
and  though  there  are  strong  reasons  for  Jiolding 
that  every  person  liable  to  be  assessed  to  a  church 
rate  is  also  liable  to  be  assessed  to  a  rate  under  tlie 
Act,yet  it  does  not  foUoto  that  every  person,  who  is 
exempted  from  liubUity  to  a  church  rate,  is  also  to 
be  exempted  front  liability  to  pay  a  rate  under  the 
Act,  unless  the  reason  for  his  exemption  is  equally 
applicable. 
This  was  an  appeal  from  a  judgment  of  Sir  Robert 
Phillimore,  pronounced  in  the  Court  of  Arches  on 
31st  July  1869,  in  a  suit  for  subtraction  of  church 
rates,  promoted  by  the  respondents,  the  church- 
wardens of  the  parish  churcm  of  Whitdiurch,  near 
Southampton,  a^inst   the  appellant.    The  facts 
are  statea  in  the  judgment,  vosi,  and  in  the  report 
of  the  case  in  the  court  below  (21   L.  T.   Kep. 
N.  S.  506.) 

By  the  judgment  appealed  from  the  respondent 
was  ordered  to  pay  his  assessment  to  the  church 
rate,  and  was  condeii;yied  in  the  costs  of  the  suit. 

Sir  Tra/vers  Twiss,  Q.  C.  (for  the  appellant.) — 
The  important  question  in  the  case  is  on  what 
principle  the  rate  ought  to  be  levied.  The  money 
borrowed  from  the  commissioners  mi^ht  be  ex- 
pended in  repairs  of  the  chancel,  for  "  church  "  in- 
cludes "  chancel :"  (liippin  v.  Bastin,  20  L.  T.  Rep 
N.  S.  622 ;  L.  Eep.  2  A.  &  E.  386.)  This  rate  is 
nowhere  in  th«  Act  called  a  "ohurch  rate.*'  It  is 
the  consent  of  the  major  part  of  the  inhabitants 
and  occupiers  assessed  to  the  poor  rate  that  is 
required  oefore  application  for  the  loan  can  be 
made  to  the  commissioners.  Assessment  to  the 
relief  of  the  poor  has  no  legal  connection  with 
church  rates.  [James,  L.  J. — The  church  rate 
making  body  and  the  poor  rate  making  body 
are  quite  distinct;  the  former  existed  centuries 
before  the  latter.  Mellish,  L.J. — ^At  the  date 
of  5  Geo.  4,  I  think  the  liabiUties  of  stock- 
in-trade  to  church  rate  and  poor  rate  were 
on  the  same  footing.]  Miller  v.  Bloomfield 
(1  Adams  499)  decided  that  stock-in-trade  was 
liable  to  church  rate.  [Mellish,  L.J. — Are  there 
any  cases  to  show  that  tithes  were  exempted  entirely 
from  church  rates,  and  not  merely  from  church 
rates  for  the  purposes  of  the  body  of  the  church  ?] 
Tithes  were  exempted  entirely.  Be  Batkin 
(25  L.  J.,  N.  S.,  126,  M.  C),  it  was  held  that 
the  jurisdiction  of  justices  to  enforce  payment 
of  a  rate  made  for  the  repayment  of  money 
borrowed  under  5  Ceo.  4  c.  36,  was  the  same  as 
with  resj>ect  to  a  church  rate,  was  a  decision  in 
the  express  words  words  of  sect.  2,  prescribing  the 
mode  in  which  these  rates  are  to  be  recovered,  and 
throws  no  light  on  their  nature  or  quality.  Com- 
pare the  wording  of  this  Act  with  that  of  the 
59  G«o.  3  c,  134,  for  building  additional  churches 
in  populous  parishes.  There  (sect.  14)  the  church- 
wardens, with  iihe  consent  of  the  vestry  and  of 


the  bishop  and  incumbent  are  empowered  to 
borrow  "  upon  the  credit  of  the  church  rates,"  Ac. 
Here  the  overseers  of  the  poor  are  joined  with  the 
churchwardens,  and  there  is  no  mention  of  church 
rates.  [Mellish,  L.  J. — We  must  either  say  that 
those  liable  to  church  rates  are  liable  to  this  rate, 
or  that  those  liable  to  poor  rate  are  liable  to  this 
rate,  or  we  must  invent  some  new  rate  to  satisfy 
the  statute.]  In  the  Act  for  the  Abohtion  of  Com- 
pulsory Church  Bates  (31  A  32  Vict.  c.  109).  sect.  3, 
which  relates  to  money  due  in  any  parish  on  church 
rates,  or  rates  in  the  nature  of  church  rates,  and 
to  money  "  in  the  name  of  church  rates,"  ordered 
to  be  raised  by  any  Act  of  Parliament,  contains  the 
proviso  "  that  the  accounts  of  the  churchwardens 
of  such  parish  in  reference  to  the  receipt  and  ex- 
penditure of  the  moneys  levied  under  such  Acts 
shall  be  audited  annually,"  Ac.  The  case  of 
overseers  of  the  poor  being  joined  with  the  church- 
wardens is  not  contemplated.  [Mellish,  L.  J. — ^The 
boundaries  of  poor  law  parishes  and  ecclesiastical 
parishes  are  often  independent,  but  the  statute 
cannot  have  intended  to  rate  persons  not  within 
the  church  parish,  and  who  would  not  have  the 
benefit  of  the  expenditure.] 

Dr.  Swabey  followed,  and  cited : 
Prideanx's  Chnroh warden' 8  Guide,  p.  157 ; 
Reft  ▼.  Basher,  6  Ad.  &  £1.  p.  388. 
A  tithe-owner  is  by  the  words  of  the  statute  en- 
titled to  be  present  and  vote  in  the  vestry  on  the 
question  whether  the  money  should  borrowed. 

Dr.  Tristam  for  the  respondents. — ^A  vicar  and 
the  occupier  of  church  lands  are  entitled  to  vote 
for  a  church  rate,  although  not  liable  to  pay  it. 
Ransom  v.  Campkie,  2  SobertsoD,  370. 

Sir  Trovers  Twiss,  Q.  C,  replied. 

Ciir,  adv,  vuU. 

Judgment  was  delivered  by  Sir  James  W. 
Colvilb. — This  is  an  appeal  from  the  judgment  of 
the  Court  of  Arches  in  a  suit  brought  bythe 
churchwuxiens  of  the  parish  church  of  Whit- 
church, for  subtraction  of  an  alleged  rate  made 
under  the  5  Geo.  4,  c.  36,  s.  1,  against  Jamee 
Smallbones,  the  appellant,  by  which  the  appellant 
was  ordered  to  pay  his  assessment  to  the  rate  and 
the  costs  of  suit.  It  appeared  that,  in  1867,  the 
sum  of  2000L  was  borrowed  from  the  commis- 
sioners authorised  to  make  advances  for  puWo 
works,  under  the  provisions  of  the  Act  for  the 
purpose  of  repairing  and  enlarging  the  parish 
church  of  Whitchurch,  and  that  on  the  7th  Feb. 
1868  the  churchwardens  and  overseers  of  the  parish 
of  Whitchurch  made  a  rate  of  6d.  in  the  pound 
upon  the  inhabitants  and  parishioners  of  the 
parish  of  Whitchurch  for  the  purpose  of  payiziff 
the  annual  instalment,  and  the  interest  of  the  saiid 
sum  of  2000L,  which  became  due  to  the  commis- 
sioners on  the  18th  March.  The  appellant  occupied 
a  house  in  the  parish,  and  was  rated  at  the 
sum  of  5«.  6d.  llie  defence  to  the  suit  was,  that 
Melville  Portal  Esq.,  the  owner  of  a  tithe  rent- 
charge  of  the  rateaole  value  of  1189Z.  arising  out 
of  lands  in  the  parish,  was  not  assessed  to  the  rate 
in  respect  of  such  tithe  rentcharge,  and  it  was 
admitted  that  if  he  ought  to  have  been  so  assessed 
the  rate  was  bad,  and  that  the  appellant  would  be 
entitled  to  succeed.  The  question  therefore  is, 
whether  according  to  the  true  construction  of  the 
5  Greo.  4,  c.  36,  3ie  owner  of  a  tithe  rentcharge 
in  a  parish  is  liable  to  be  assessed  to  the  rates 
made  for  the  repayment  of  money  borrowed  under 
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the  proviflions  of  the  Act  P  The  first  and  second 
sections  of  the  Act  are  as  follows :  By  the  5  Geo. 
4,  c.  36,  s.  1,  it  is  enacted  that — 

From  and  after  the  passing  of  this  Act,  it  shall  and  may 
be  lawful  for  the  churchwardens  or  ohapelwardens  and 
oyerseers  of  the  poor  of  any  parish  in  England  or  WaJes, 
with  the  consent  of  the  major  part  of  the  inhabitants  and 
ooonpiers  assessed  to  the  rehef  of  the  poor,  in  vestry 
assembled,  and  with  the  consent  of  the  bishop  of  the 
diooeee,^  and  the  incumbent  of  such  parish,  to  make 
appUoation  to  the  commissioners  authorised  and  em- 
powered to  make  advances  for  pubhc  works  under  the 
proTisicms  of  the  said  recited  Acts,  for  any  loan  or 
advance  under  the  powers,  authorities,  provisions,  and 
regulations  of  the  said  Acts,  and  this  Act,  for  such  sum 
or  sums  in  Exchequer  bills  or  money,  as  shall  be  neces- 
sary for  defra^ng  the  expense,  or  any  part  of  the  ex- 
pense, of  rebuilding,  repairing^  enlarging,  or  otherwise 
extending  the  aooommodation  m  any  church  or  chapel  of 
any  such  parish.  And  if  such  commissioners  shall  think 
fit  to  entertain  such  application,  and  shall  be  satisfied 
that  such  conseitt  as  required  by  this  Act  has  been  given 
and  obtained,  it  shall  and  may  be  lawful  for  such  com- 
missioners, and  they  are  hereby  authorised  and  empowered 
to  make  and  ^rant  any  such  loan  or  advance  for  the  pur- 
poses aforesaid,  in  such  manner  as  such  commissioners 
are  empowered  to  make  any  loan  or  advance  under  the 
authon^  of  the  said  recited  Acts  or  any  of  Ihem ;  and  it 
■hall  be  lawful  for  such  churchwardens  or  ohapelwardens, 
together  with  the  overseers  of  the  poor,  of  or  for  any  such 
perish  with  respect  to  which  such  apphcation  shall  be 
made  and  granted,  to  receive  Ihe  sum  or  sums  so  ad- 
vanced, and  to  apply  the  same  for  the  purposes  mentioned 
in  such  application ;  and  from  and  after  the  grant  of  any 
such  loan  or  advance,  it  shall  be  lawful  for  the  church- 
wardens or  ohapelwardens,  and  overseers  of  the  poor  of 
the  parish  in  respect  of  which  such  loan  or  loans  shall  be 
advanced  as  aforesaid,  and  their  successors  fro.  time  to 
time  for  the  time  being,  and  they  are  hereby  authorised 
and  required  to  mi^e  such  annual  or  half-yearly  rates 
for  the  repayment  of  the  sums  so  advanced,  m  such  pro- 
portions and  at  such  times  as  shall  be  directed  and 
appointed  by  the  said  commissioners  on  that  behalf, 
and  to  assign  the  rates  so  to  be  made  as  aforesaid  as  a 
security  for  repayment  of  the  sums  so  advanced,  in  such 
manner  and  form  as  the  said  commissioners  shsJl  direct 
and  appoint,  and  so  as  to  secure  the  repayment  of  all 
sums  so  advanced,  with  interest  thereon,  at  and  after  the 
rate  of  41.  per  oent.  per  annum,  by  annual  or  half-yearly 
instalments,  on  the  amount  of  uie  principal  money  ad- 
▼anoed,  within  the  period  of  twenty  years  at  the  farthest 
from  tiie  advancing  of  any  such  sunls  respectively. 

And  by  sect.  2  of  the  said  Act  it  is  enacted : 

That  it  shall  be  lawful  for  any  churchwarden  or  chapel- 
warden,  or  overseer  in  auy  parish  in  which  any  rates 
shall  be  made  under  the  provisions  of  this  Act,  to  c  Uect, 
demand,  and  receive,  sue  for,  levy,  and  recover  all  such 
zmtes,  by  all  such  ways  and  means  as  any  church  rates 
may  by  law  be  collected,  demanded,  received,  sued  for, 
levied,  and  recovered,  as  fully  and  effectually  as  if  all 
power,  aathorities,  provisions,  penalties,  and  forfeitures 
relating  to  the  collecting,  demanding,  suing  for,  levying, 
reoeiving,  and  recovering  of  any  church  rates,  or  relating 
to  any  refusal  to  pay  any  like  rates  were  specially 
repeated  and  enacted  in  this  Act,  any  law,  statute,  usage, 
or  oustom  to  the  contrary  notwitiistanding. 

The  learned  judge  in  the  court  below  has  held 
that  ^oogh  the  Act  does  not  specify  the  property 
on  which  the  rate  is  to  be  levied,  yet  it  is  to  be 
implied,  that  it  is  only  to  be  levied  on  those  on 
whom  a  church  rate  is  to  be  levied,  and  that  as 
the  owner  of  a  tithe  rentcharge  was  not  liable  to  be 
rated  to  an  ordinary  church  rate,  he  was  not  liable 
to  be  rated  to  a  rate  made  under  the  Act.  Tho 
Act,  however,  nowhere  describes  the  rates  as 
drardi  rates.  On  the  contrary,  it  expressly  dis- 
tiiiffiiiahes  between  the  r&tes  made  under  the  pro- 
viEKms  of  the  Act  and  church  rates,  and,  although 
their  Lordshipe  agree,  there  are  strong  reasons 
for  h«Mwig  tiiat  every  person  liable  to  be  assessed 
to  a  dnmdi  rate  k  also  liable  to  be  assessed  to 


a  rate  under  the  Act,  because  every  such  per- 
son is  benefited  by  money  being  borrowed  for 
the  repair  or  building  of  the  church,  yet  it 
does  not  follow  that  every  person  who  is  ex- 
empted from  liability  to  a  church  rate  is  also 
to  be  exempted  frora  a  liability  to  pay  a  rate 
under  the  Act,  unless  the  reason  for  his  exemption 
is  equally  applicable.  Now  a  tithe  owner  is  ex- 
empted from  an  ordinary  church  rate  for  the  repair 
of  the  body  of  a  church,  because  he  is  under  a 
particular  liability  to  repair  the  chancel.  He  is  not 
less  liable,  but  more  liable  than  the  owners  of 
other  property  in  the  parish  to  repair  the  church, 
being  under  a  personal  liability  to  repair  a  parti- 
cular part  of  it.  He  is  therefore  not  less  benefited, 
but  more  benefited  than  the  owners  of  other  pro- 
perty in  the  parish  by  money  being  borrowed 
under  the  Act  for  the  repairing,  rebuilding,  or 
enlarpng  the  whole  church  including  the  chancel, 
and  in  this  very  case  it  is  admitted  that  the 
money  borrowed  was  expended  in  rebuilding 
the  chancel  as  well  as  the  rest  of  the  church. 
Moreover,  the  owner  of  a  tithe  rentcharge,  beins 
an  occupier  of  property  assessed  to  tne  reliM 
of  the  poor,  is  by  the  express  words  of  the  statute 
entitled  to  be  present  and  to  vote  in  the  vestry 
on  the  question  whether  the  money  should  be' 
borrowed;  and  it  would  be  strange  if  a  person 
who,  in  respect  of  particular  property,  is  entitled 
to  vote  on  tne  question  whether  the  money  should 
be  borrowed,  and  being  in  fact  one  of  the  borrowers, 
should  not  also  be  liable  to  be  rated  in  respect  of 
the  same  property  to  the  rates  made  for  the  repay- 
ment of  the  money.  It  is  indeed  true  that,  in  the 
case  of  an  ordinary  church  rate  also,  a  tithe  owner  is 
entitled  to  be  present  and  vote  in  the  vestry  which 
imposes  the  rate,  and,  nevertheless,  is  not  assessed 
to  it ;  but,  then,  the  money  raised  by  an  ordinary 
church  rate  cannot  be  expended  in  the  repair  of 
the  chancel,  and  the  tithe  owner  by  the  ancient 
custom  of  the  realm  is  to  be  considered  as  having 
compounded  for  his  liability  to  contribute  to  the 
church  rate  by  having  taken  upon  himself  the 
exclusive  liability  to  repair  the  chancel.  On  the 
whole  their  Lordships  are  of  opinion  that  the 
owner  of  a  tithe  rentcharge  being  the  occupier  of 
property  in  the  parish  in  respect  of  which  he  is 
entitled  to  vote  upon  the  question  whether  money 
should  be  borrowed  under  the  Act,  and  receiving 
as  much  or  more  benefit  from  the  money  being 
borrowed  as  the  owners  of  other  property  in  the 
parish,  ought  to  be  held  liable  to  be  rated  to  the 
rates  made  under  the  Act ;  and  they  will  accord- 
ingly advise  Her  Majesty  that  the  judgment  of  the 
Court  of  Arches  ought  to  be  reversed,  and  that 
judgment  should  be  entered  for  the  present  appel- 
lant with  costs  in  the  court  below,  and  the  costs  of 
this  appeal. 

Judgment  reversed. 

Proctors  for  the  appellant.  Fielder  and  Sumner. 

Proctor  for  the  respondent,  0.  C.  Rltuj. 
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COTJBT  OF  QUEEVS  BENCH. 

Reported  by  T.  W.  Sauitdbbs,  and  J.  Shobtt,  Eaqn., 

Barrioten-at-law. 


Tuesday,  Jem.  31,  1871. 
Beg.  v.  Stanger. 

Criminal  infannation — Evidence  of  publication  of 

libel — Affidavits. 

Where  a  libel  appeared  in  a  iteivspaper,  and  a  rule 
nisi  calling  for  a  criminal  informal  ion  against 
J.  8.,  for  pi'inting  and  publishirig  the  libel,  was 
obtained  upon  affidaA)its  in  which  one  d^onent 
said  only  thai  copies  of  tlie  newspaper  had  been 
purchased  by  him  al  the  piihlishvtig  offi>ce  of  tlie 
paper ;  and  another,  tluU  by  afoot  note  al  the  end 
of  the  said  neiospapers,  J.  S.  teas  stated  to  be  tlie 
printer  and  pubUsher  of  them ;  and  tlial  the  de' 
ponent  believed  thai  tlie  said  J.  S.  was  the  pi-inter 
and  publisher  of  tlie  papei's  : 

Meld,  thai  tliere  was  not  suffi>€ient  legal  evidence  to 
show  tluU  tlie  defendant  was  tlie  person  wlvo  pub' 
lished  the  libel,  and  thai  therefore  the  rule  inust  be 
discharaed. 

Quoere,  wJietlier  the  prosecutor  might  supplement  his 
defective  affidavits  by  having  recourse  to  tliose  used 
on  tlie  part  of  the  defendant. 

BuLE  calling  npon  the  defendant  to  show  cause 
why  an  int'ormation  should  not  be  exhibited 
against  him  for  a  misdemeanor  in  printing  and 
publishing  a  false  and  scandalous  libel. 

In  the  Newcastle  Daily  Chronicle  of  the  23rd  May 
1870  was  an  article  censuring  the  conduct  of  the 
prosecutor  as  a  justice  of  the  peace,  and  a  similar 
article  also  appeared  in  the  same  newspaper  of  the 
30th  May  18/0.  These  articles  contained  the  libel 
complained  of. 

The  following  were  the  afRdayits  used  to  connect 
the  defendant  with  the  libellous  articles  : 

First.  Affidavit  of  W.  H.  D.  Longstaffe,  saying, 

1.  That  on  the  30th  May  last  past  I  attended  at  the 
pnblishinff  office  of  the  newspap^  called  the  Newcastle 
JkMy  Chronicle,  sitoated  in  Westgate-street,  in  the 
boronfh  and  oonnty  of  Newcastle-npon-^^e,  and  pur- 
ohased  and  paid  for  a  copy  of  Number  3839  of  the  said 
Newcastle  DaU/y  Chronicle,  dated  the  30th  May  1870, 
which  then  and  there  I  received  from  William  Gray,  a 
derk  or  salesman  in  the  said  office,  and  which  said  news- 
paper is  now  produced  and  shown  to  me,  and  marked 
with  the  letter  A. 

2.  That  on  the  Slat  Mav  last  past  1  attended  at  the  pub- 
lishing office  of  the  said  Newcastle  Daily  Chronicle,  situate 
as  aforesaid,  and  purchased  and  paid  for  a  copy  of  number 
8839  of  the  said  newspaper,  dated  the  23ra  May  1870, 
which  I  then  and  there  received  &om  the  said  William 
Grav,  and  which  said  last-mentioned  newspaper  is  now 
produced  and  shown  to  me,  and  marked  with  tne  letter  B. 

Secondly,  affidavit  of  W.  Grossman,  saying  : 

1.  That  I  have  referred  to  the  newspapers  mentioned 
in  the  affidavit  of  W.  D.  Longstaffe,  and  verified  by  him, 
and  which  said  newspapers  are  respectively  marked  A. 
and  B.,  and  1  say  that  by  a  foot-note  printcM  at  the  end 
of  the  said  respetotive  newapapers,  John  Stanger  is 
stated  to  be  the  printer  and  publisher  of  the  said  news- 

Skper  respectively,  and  I  say  that  the  said  John  Stanger 
,  as  1  believe,  the  printer  and  publisher  of  the  said 
papers. 

Bigby  Seymour,  Q.  C.  and  UdaU  showed  cause, 
argumg  that  the  affidavits  were  insufficient ;  that 
they  should  afford  such  legal  evidence  as  would 
justify  a  grand  jury  in  finding  a  true  bill  of  in- 
dictment ;  that  the  affidavits  must  be  complete  in 
the  first  instance ;  that  there  should  be  proof  of 
publication  by  the  defendant  distinctly  given, 
which  was  wanting  here ;  and  that  recourse  could 


not  be  had  to  the  defendant's  affidavits  in  answer, 
to  supply  the  defect.    They  cited 

Cole  on  Criminal  Inf  ormauons,  52,  55,  62  ; 

Rex  V.  WiUett,  6  T.  B.  294 ; 

Comer's  Crown  Pract.  172: 

Reg.  V.  Baldwin,  8  Ad.  A  £.  168  ; 

Ex  parte  WiUia^ms,  5  Jur.  1133 ; 

Rex  V.  Mein,  3  T.  B.  596  ; 

Reg.  V.  Woolmer,  12  Ad.  A  £.  422. 

Sir  /.  Coleridge,  Q.C.  (Solicitor-General),  (with 
him  Beresford),  in  support  of  the  rule,  contended 
that  the  two  affidavits  were  sufficient;  that  the 
cases  cited  contra  were  decided  when  a  statutory 
means  of  proof  was  available  which  was  now  taken 
away  by  32  <fe  33  Vict.  c.  24 ;  that  then  absolute 
proof  was  required  by  the  courts  fix)m  a  party  who 
did  not  choose  to  adopt  the  statutory  means,  but 
that  now  common  law  pi'itnd  facie  proof  of  publi- 
cation was  all  that  was  necessary,  or  even  in  many 
cases  possible ;  and  that  there  was  no  denial  in  the 
defendant's  affidavits  that  the  newspaper  was 
printed  and  published  by  him. 

Blackburn,  J. — We  are  agreed  that  the  rule 
must  be  discharged,  on  the  ground  that  there  is 
not  evidence  to  show  that  the  person  against 
whom  the  rule  for  a  criminal  information  was 
moved,  viz.,  John  Stanger,  is  the  publisher  of  the 
statement  said  to  be  libellous.  There  is  no  further 
evidence  than  that  at  the  bottom  of  the  newspaper 
John  Stanger  is  described  as  the  printer  and  pub- 
lisher. And  one  of  the  persons  who  makes  affi- 
davits in  support  of  the  rule,  says  he  believes 
Stanger  is  the  publisher.  That  amounts  to  infor- 
mation and  belief  only,  and  anyone  could  depose 
to  that.  Then  comes  tne  question,  is  that  sufficient 
legal  evidence  to  show  that  Stanger  was  the  per- 
son who  published  the  libel  ?  I  think  it  is  not. 
Facts  might  have  been  easily  proved,  which  would 
have  shown  that  Stanger  was  cognisant  of  or  pre- 
sent at  the  printing  or  issuing  of  the  paper,  and 
then  his  own  statement  that  it  was  prmted  and 
published  by  him  would  be  sufficient.  That 
information  and  belief  only  is  not  enough, 
was  decided  in  Re^  v.  WiUeU  {(^  T.  R.  294), 
where  it  was  held  that  an  affidavit  by  A.,  statins 
that  B.  had  brought  him  a  challenge  from  C,  and 
that  B.  had  refused  to  make  an  affidavit  that  C. 
sent  him  with  it,  is  not  evidence  on  which  this 
court  will  grant  a  rule  nisi  for  a  criminal  informa- 
tion against  C.  for  sending  the  chall^ige.  The 
court,  after  pointing  out  that  the  affidavit  was  but 
mere  hearsay  evidence,  explained  that  "if  they  were 
to  grant  a  rule  calling  on  the  defendant  to  show 
cause  why  an  information  should  not  be  filed 
against  him,  it  would  be  calling  on  him  either  to 
give  evidence,  on  the  shovring  cause,  against  him- 
self, or  leaving  the  rule  to  be  made  absmute  on  this 
affidavit  alone,  which  was  not  legal  evidence.** 
So  that  the  ralio  decidendi  in  that  case,  determined 
eiffhty  years  ago,  was  that  the  "  information  and 
belief '*  of  a  person  was  not  sufficient  to  call  on  the 
other  party  to  make  an  answer  thereto :  {Be»  v. 
WiUett)  was  acted  on  subsequently  in  the  case 
Ex  parte  Willinms  (sivp.)  Then  comes  the  second 
question.  Although  the  material  fact  did  not 
appear  in  the  affidavits  upon  which  the  rule  was 
ODtained,  yet  as  other  affidavits  have  now  been 
used,  it  is  said  by  the  Solicitor-General  that  we 
should  look  at  those.  It  is  not  necessary  to  decide 
whether  we  should  do  so  or  not.  In  Rex  v.  ifetn 
{sun.)  Lord  Kenyon,  C.  J.  states  that  if  the  matter 
haa  rested  on  the  relator's  affidavit  alone  he  should 
have  hoea  clearly  of  opinion  that  the  informatioa 
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conld  not  go ;  but  that  upon  conference  with  the 
other  judges,  he  found  that  it  was  not  unusual  to 
have  recourse  to  the  affidavits  against  the  rule,  in 
order  to  come,  if  possible,  at  the  whole  truth  of  the 
transaction.  Mr.  Cole,  in  his  book  upon  Criminal 
Informations,  remarks  on  that  and  says  that  the 
difference  between  Beg,  v.  BaMwin  (sup.)  and  Bex  v. 
Mein  was  that  the  former  was  a  criminal  matter 
and  the  latter  a  civil.  I  do  not  think  that  distinc- 
tion is  a  sound  one  at  all.  Whether  the  application 
made  to  the  court  is  for  leave  to  file  an  information 
in  the  nature  of  a  ^m)  wai'ranto,  or  for  libel,  seems 
to  me  the  same.  I  think  the  rule  in  Bex  v. 
Mein  was  sounder  and  more  consistent  with  good 
sense.  If  it  were  necessary  to  consider  which  rule — 
that  one,  or  the  one  in  Beg,  v.  Baldwin — we  should 
follow,  I  should  require  a  good  deal  of  considera- 
tion. But  the  affidavit  of  the  defendant  solely 
amounts  to  this — viz.,  that  having  made  an  affi- 
davit, he  does  not  therein  answer  so  as  to  negative 
the  belief  that  he  was  the  publisher,  and  I  think 
for  the  reasons  in  Bex  v.  WUUtt  (sup.)  he  was 
not  bound  to  answer,  and  on  that  ground  the  rule 
should  be  discharged. 

Mkllob  and  Ej^nbn,  JJ.  concurred. 

Attorneys  for  prosecutor,  Shu/m  and  Croasma/n, 
for  Waison^  Durham. 

Attorneys  for  defendant,  E.  Flux  and  Leadbitter, 
for  Laws  and  Ohfwn,  Newcastle-upon-Tyne. 


Wednesday,  Feb.  1, 1871. 

(Before  Ksatino  (a).  Lush,  and  Hannbn,  JJ.) 

Bawnslet  v.  Hutchinson  and  othebs. 

Q^arter   sessions — AdjournmeTU    of — Appeal    dis* 
fnissed  wOh  costs — Costs  taxed  and  inserted  in  the 
order  at  the  adjowmed  sessions. 
An  adjowmed  quarter  sessions  is  a  continuation  of 
the  original  quarter  sessions.     Where,  therefore, 
an  appeal  tmder  the  9  Geo.  4,  c.  61,  s.  27,  which 
requtres  thai  **  the  court  ai  such  sessions  sfiaU 
hear  and  determine  the  matter  of  such  appeal," 
was  dismissed  with  costs,  which  costs  were  not 
taxed  untU  the  adjou/med  sessions,  when  they  were 
ascertained  and  inserted  in  the  order  of  sessions : 
Hdd^  thai  suck  adjourned  sessions  were  a  continual' 
tion  of  {he  original  qua/rter  sessions,  and  that  the 
taacUion  was  warranted,  and  the  order  good. 
This  was  a  rule  to  quash  an  order  of  quarter 
sessions  dismissing  an  appeal,  and  ordering  the 
i^ipellant  to  pay  the  sum  of  272.  lis.  Sd.  for  costs. 
It  appeared  that  at  the  general  licensing  meet- 
ing  at    Hali&z   in   Auc;!^   last,  the   appellant 
applied  for  a  wine  and  beer  licence ;   but,  being 
opposed,  it  was  revised.    The  justices  having  ad- 
joomed  over  three  weeks,  he  again  applied  at  the 
adjournment  day,  when  thejustices  remsed  to  hear 
such  second  application.    He  then  ^pealed  to  the 
MichiM>lmim  Quarter  Sessions,  held  at  Leeds,  when 
ihe  court  dismissed  his  appeal  with  costs,  and  the 
quarter  sessions  were  then  adjourned,  and  at  such 
a4Joum6d  sessions  at   SheffiSd  they  were  taxed 
(under  protest  from  the  appellant)  at  the  sum  of 
271.  lis,  Sd.,  and  the  amount  was  inserted  in  the 
order.    Not  having  been  paid,  the  order  of  sessions 
was  removed  into  this  court  and  made  a  rule  of 
comrty  under  the  provisions  of  the  12  &  13  Vict. 
a  45,  B.  18,  for  tne  purpose  of  being  enforced, 
wfaeroapcm  the  present  rule  was  obtained.    The 

J.srtimdntlMproriiftootof  tlM  JvdgM  Jurit- 
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present  rule  was  moved  upon  the  ground  that  it 
was  not  competent  to  the  adjourned  sessions  to 
make  the  order  in  question. 

By  sect.  8  of  the  32  A  33  Vict.  c.  27  (the  Wine 
and  Beerhouse  Act  1869),  all  the  provisions  of  the 
9  Geo.  4,  c.  61,  as  to  appeals  from  any  act  of  anv 
justice  shall,  so  far  as  may  be,  have  effect  with 
regard  to  grants  of  certificates  under  this  Act ;  and 
by  sect.  27  of  the  9  Geo.  4,  c.  61,  a  right  of  appeal 
is  given  to  a  party  applying  for  a  hcence  to  the 
quarter  sessions ;  "  and  in  case  of  the  dismissal  of 
such  appeal,  or  of  the  affirmance  of  the  judgment 
on  which  such  act  was  done,  and  which  was  ap- 
pealed against,  the  said  court  shall  a^udge  and 
order  the  said  judgment  to  be  carried  into  execu- 
tion and  costs  awarded  to  be  paid,  and  shall,  if 
necessary,  issue  process  for  enforcing  such  order." 

Philhrixik  appeared  in  support  of  the  order. — It  is 
said  on  the  other  side  that,  although  the  quarter 
sessions  could  have  taxed  the  costs,  no  taxation 
could  take  place  at  an  adjourned  sessions.  But  an 
ac^'oumment  of  the  sessions  is  only  a  continuation 
of  the  original  sessions,  and  in  principle  it  matters 
not  whether  the  sessions  are  adjourned  from  day 
to  day  or  over  a  week  or  a  month,  provided  no  sub- 
sequent quarter  sessions  should  mtervene.  It  is 
often  impossible,  from  the  pressure  of  business, 
that  the  clerk  of  the  peace  can  tax  at  the  original 
sessions.  The  other  side  will  rely  upon  Beg,  v. 
Belton  (11  Q.  B.  379),  but  that  was  not  a  question 
of  the  adjournment  of  the  sessions,  but  of  the  ad- 
journment of  the  appeal,  which  was  held  to  be  bad, 
inasmuch  as  the  words  of  the  27th  section  of  the 
9  Geo.  4,  c.  61,  are  that  **  the  court  at  such  sessions 
shall  hear  and  determine  the  matter  of  such 
appeal."  [Lush,  J. — That  was  not  an  adjournment 
01  the  sessions,  but  an  adjournment  of  the  case. 
It  is  really  difficult  to  see  what  difference  there  is 
between  an  adjournment  from  one  day  to  the  next, 
and  an  adjournment  for  a  week.] 

Hannay,  contra. — There  is  an  important  distinc- 
tion between  an  original  quarter  sessions  and  an 
adjournment ;  the  same  justices  may  not  be  present 
at  both  and  seldom  are,  and  the  granting  of  costs 
is  a  judicial  act,  which  should  be  performed  by  the 
justices  who  decide  the  appeal ;  the  order  is  incom- 
plete until  the  amount  of  costs  is  filled  in,  and  this 
should  be  the  act  of  the  sessions  at  which  the  costs 
are  granted :  {Sehoood  v.  Mount,  1  Q.  B.  726 ;  Beg. 
V.  ula/rh,  5  Q.  B.  887.)  [Lush,  J. — Suppose  the 
court  were  to  adjourn  from  the  Thursday  before 
Good  Friday  to  the  Saturday,  will  a  taxation  on  the 
Saturday  be  good  P  and  if  so,  why  not  equally  so 
if  the  adjournment  be  for  a  week  or  a  montn  P] 
Where  the  adjournment  is  merelv  temporary  it  may 
be  otherwise,  but  here  the  regular  business  was  at 
an  end,  and  the  sessions  were  only  adjourned  for 
certain  specific  business.  The  9  Geo.  4,  c.  61,  s.  27, 
ties  the  lustices  down  to  decide  the  whole  matter 
at  the  original  sessions,  and  Beg.  v.  Belton  (11 Q.  B. 
379)  is  an  authority.  The  appeal  was  either  ad- 
journed or  not;  if  not  adjourned  then  there  was 
no  order  for  costs ;  if  adjourned,  then  it  is  within 
Beg.  V.  Belton,  and  this  order  cannot  be  sustained. 

Keating,  J. — This  is  the  case  of  an  appeal  which 
was  heard  at  the  Michaelmas  quarter  sessions,  and 
was  then  dismissed  with  costs,  but  the  costs  were 
not  then  ascertained ;  the  sessions,  however,  were 
afterwards  held  by  adjournment,  and  the  costs 
which  had  been  directed  at  the  former  sessions  were 
at  these  adjourned  sessions  taxed  and  allowed ;  and 
the  question  now  is  this — ^being  aa  appeal  under 
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the  provisions  of  the  9  Geo.  4,  c.  61,  s.  27,  can  the 
costs  be  ascertained  at  an  adjournment  of  the 
sessions  ?  Now,  although  Mr.  Hannay  has  endea- 
voured to  throw  much  difficulty  into  the  subject, 
it  seems  to  me  to  be  a  very  plain  case,  for  it  comes 
simply  to  this — whether  an  adjourned  sessions  is 
in  law  the  same  as  an  original  sessions  P  If  an 
adjourned  sessions  is  another  and  a  different  ses- 
sions, then  this  order  for  costs  is  wrong.  The  27th 
section  of  the  9  Geo.  4,  c.  61,  says  that  "  the  court 
at  such  sessions  shall  hear  and  determine  the 
matter  of  such  appeal,'*  and  therefore  no  other 
court  can  deal  witn  the  appeal,  and  in  support  of 
his  argument  Mr.  Hannay  relies  upon  Reg.  v.  Bel- 
ton,  which,  however,  seems  to  me  not  to  farther 
his  argument,  for  in  that  case  it  was  the  appeal 
which  was  adjourned ;  whilst  here  it  was  not  so. 
I  am  of  opinion,  therefore,  that  the  proceeding  was 
perfectly  regular. 

Lush,  J. — I  am  of  the  same  opinion.  An  ad- 
journment of  the  court  is  an  adjournment  of  the 
same  sessions.  This  was  pending  business,  and  at 
the  adjournment  day  it  came  before  the  court  again. 
I  can  see  nothing  in  the  9  Geo.  4,  c.  61,  s.  27,  which 
requires  the  court  to  determine  an  appeal  upon 
one  day.  What  the  statute  requires  is  that  the 
appeal  shall  be  heard  and  determined  at  the  then 
next  quarter  sessions ;  there  is  nothing,  however, 
which  prevents  the  court  firom  adjourning  these 
sessions  if  convenience  requires,  and  if  adjourned 
it  is  merely  a  continuance  of  the  original  sessions. 

Hannen,  J. — I  am  of  the  same  opinion. 

IMe  discharged. 

Attorneys  for  the  appellant,  Bower  and  Cotton. 

Attorneys  for  the  respondents,  Edwa/rda,  Layton, 
tOkdJaques. 


Satwday,  Nov.  19, 1870. 

The  Gband  Junction  Canal  Company  (apps.)  v. 
Thi  Chubchwa-KDEns  and  Ovebseebs  of  the 
PooK  or  Hemel  Hexfstead  and  King's  Lang- 
let  (resps.). 

Toor-raie  —  Ca/nal — Chrand  Jwnction  Canal  Com- 
pa/rvy — Land  a/nd  buildings  of  company  adjoining 
the  ca/nal — Prvnciple  ofrcUi/ng. 

By  the  19th  section  ojthe^  Geo.  3  c.  xxiv.,  the  Grand 
JiMicUon  Ca/nal  Compamy  were  to  he  rated  to 
aU  parUa/mentary  a/nd  parochial  taxes  and  assess- 
ments, for  wad  vn  respect  of  the  lamds  amd  grounds 
already  pwrchased  or  taken,  or  to  he  pwrchased  or 
taken,  amd  all  warehouses  or  other  buildings  to  be 
erected  by  the  company  of  proprietors  in  the  same 
DToporiion  as  other  la/nds,  grounds,  and  buildings 
lying  near  the  same  are  or  shall  be  raied ;  and  as 
ike  same  la/nds,  grounds,  and  buildings  so  pur- 
chased or  taken,  or  to  be  purchased  or  taken,  and 
erected,  would  be  rateahle,  in  case  the  same  were 
the  properiy  of  ind/ividuals,  in  their  natural 
capadiy.  The  company  pwrchased  la/nd;  and 
buildings  thereon  adjoining  the  canal,  were  erected 
by  them,,  which  becamte  much  enhanced  in  value, 
and,  subsequently,  they  adopted  the  S  ^  9  Vict, 
e.  42,  and  oecame  carriers  upon  the  canal  upon 
their  ovm  accouut. 

Held,  in  assessing  the  canal  to  the  poor-rale,  thai — 
first,  the  rateahle  value  of  the  land  occupied  by 
the  canal  should  not  be  esiimaled  as  being  increased 
by  the  fact  that  the  company  had  become  carriers  ; 
seconwy,  that  (he  buildings  should  he  rated  in  Ike 
game  proportion  as  other  bwldings  near,  and  ihat 


the  lands  and  other  premises  of  the  compa/ny 
should  be  rated  in  the  same  proportion  as  other 
lands  and  premises  near. 

This  was  a  case  stated  by  an  arbitrator  for  the 

opinion  of  this  court,  pursuant  to  the  11  &  12  Yict. 

c.  45,  upon  an  appeal  by  the  appellants  against 

two  poor  rates,  as  follows  : 

1.  By  a  certain  private  Act  of  Parliament,  passed 
in  the  33  Geo.  3,  c.  Ixzx.,  intituled  "  An  Act  for 
making  and  maintaining  a  navigable  Canal  from 
the  Oxford  Canal  Navigation  at  firainstone  in  the 
county  of  Northampton  to  join  the  Biver  Thaznes 
at  or  near  Brentfonl  in  the  County  of  Middlesex, 
and  also  certain  collateral  Cuts  from  the  said 
intended  Canal,''  certain  persons  therein  named 
were  formed  and  incorporated  into  a  joint-stock 
company  for  the  purpose  aforesaid  by  the  name 
and  style  of  "  The  Company  of  Proprietors  of  the 
Grand  Junction  Canal,"  and  by  that  name  to  sue 
and  be  sued. 

2.  By  a  certain  private  Act  of  Parliament  passed 
in  the  o4th  year  oi  King  George  3,  c.  xxiv.,  entitled 
''  An  Act  for  making  certain  navigable  Cuts  from 
the  Towns  of  Buckingham,  Aylesbury,  and  Wend- 
over,  in  the  county  3.  Buckingham,  to  oonmiimi- 
cate  with  the  Grand  Junction  Navigation  autho- 
rised to  be  made  by  an  Act  of  the  last  Session  of 
Parliament,  and  for  amending  the  said  Act,"  after 
reciting  the  said  first  hereinbefore-mentioned  statute, 
the  said  company  were  empowered  to  make  and 
maintain  the  said  cuts  in  the  title  of  the  said 
amending  statutes  referred  to. 

3.  By  the  19th  section  of  the  said  amending 
statute  it  was  enacted  as  follows,  that  is  to  say: 
"  That  the  said  company  of  proprietors  shall  from 
time  to  time  be  rated  to  all  parliamentary  and 
parochial  taxes  and  assessments  for  and  in  respect 
of  the  lands  and  grounds  already  parchased  or 
taken,  or  to  be  purchased  or  taken,  and  all 
warehouses  or  other  buildings  to  be  erected 
by  the  said  company  of  proprietors,  in  pur- 
suance of  the  said  recited  Act  and  this  Act,  in  the 
same  proportion  as  other  lands,  grounds,  and 
buildings  lying  near  the  same  are  or  shall  be 
rated,  and  as  Uie  same  lands,  grounds,  and  build- 
ings so  purchased  or  taken,  or  to  be  purchased  or 
taken  and  erected,  would  be  rateable,  in  case  the 
same  were  the  property  of  individuals  in  their 
natural  capacitv. 

4.  By  the  7th  section  of  a  certain  other  private 
Act  of  Parliament,  passed  in  the  36th  year  of  King 
George  3,  c.  xxv.,  intituled,  "  An  Act  to  enable  the 
Company  of  Proprietors  of  the  Grand  Junction 
Canal  to  finish  and  complete  the  same,  and  the 
several  cuts  and  other  works  authorised  to  be 
made  and  done  by  them  by  virtue  of  several  Acts 
of  Parliament,"  it  was  enacted  by  sect.  7 :  "  All 
parochial  rates  and  assessments  which  shall  or  may 
at  any  time  be  laid,  assessed,  or  imposed  upon  the 
lands  and  personal  estate  of  the  said  company  of 

Eroprietors,  shall  be  in  each  parish,  townsihip, 
amlet,  or  place  respectively,  in  proportion  to  the 
length  of  the  said  canal  and  cuts  respectively,  in 
such  respective  parish,  township,  hamlet,  or  place, 
and  not  otherwise." 

5.  By  the  aforesaid  private  Acts  all  neoessaiy 

Eowers  were  given  to  the  said  company  to  tal^ 
old  and  use  lands,  and  erect  buildings  for  the 
purposes  of  the  said  company,  and  to  make  and 
maintain  the  said  canal  and  cuts,  and  which  hare 
been  duly  exercised  by  the  said  company. 

6.  The  aforeBasd  oanal  has  long  sinoe  oeenxaBdeb 
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and  a  portion  thereof,  and  the  towing-path  and 
lock-hooseB  attached  thereto,  cover  and  occupy 
nineteen  acres  and  one  rood  of  land,  and  is  of  tne 
length  of  two  miles  four  furlongs,  in  the  parish  of 
Hemel  Hempstead,  in  the  county  of  Herttord,  and 
no  more,  ana  which  said  lands  were  purchased  by 
the  said  company,  under  and  by  virtue  of  the  afore- 
said private  Acts,  and  for  the  purposes  of  the 
oompany. 

7.  Another  portion  of  the  said  canal  and  the 
locks  and  buildings  attached  thereto  cover  and 
oocupy  eighteen  acres  and  two  roods,  and  is  of  the 
length  of  two  miles  and  two  furlongs,  in  the  parish 
of  Sing's  Langlej,  in  the  county  of  Hertford,  and 
no  more,  and  which  said  last-mentioned  lands  were 
also  purchased  by  the  said  company,  under  and  by 
Tirtae  of  the  aforesaid  private  statutes,  and  for  the 
purposes  of  the  said  company. 

8.  In  or  about  the  year  1S4S  the  said  company 
ad<^ted  the  provisions  of  the  statute  8  A  9  Vict. 
o.  42,  and  commenced  business  as  carriers  on  their 
own  account  on  the  said  canal,  and  have  from  that 
time  exercised  all  the  powers  given  by  the  first 
section  of  that  statute  for  the  purpose  of  carrying 
on  the  trade  or  business  of  carriers,  and  for  such 
trade  or  business  the  company  have  a  tariff  of 
freights  and  charges  different  from  the  tolls 
chfliveable  by  their  private  Act. 

9.  Xock-houses  and  toll-houses  have  been  erected 
on  the  lands  of  the  said  company,  which  are  occu- 
pied by  ^em  fbr  the  purposes  of  their  business. 

10.  In  or  about  tne  year  1836  an  Act  was 
obtained  for  making  a  railway  from  London  to 
Birmingham,  which  railway  runs  parallel  with  the 
said  canal  through  the  said  parishes  at  various  dis- 
tances from  the  said  canal,  not  exceedmg  300  yards 
St  the  fturthest  point,  at  one  place  crossing  the 
canal,  which  railway  is  assessed  to  the  poor-rates 
St  20001.  per  mile. 

11.  Buildings  have  been  erected  on  much  of  the 
land  lying  near  to  the  said  canal,  and  other 
p(»tionB  of  such  lands  have  been  converted  into 
gardens  for  watercresses,  and  othervnse  greatly 
nnprored  in  value. 

.12.  On  the  8th  Jan.  1867  an  assessment  for  the 
relief  of  the  poor  of  the  said  parish  of  Hemel 
Hempstead  was  made,  allowed,  and  published 
aooording  to  law;  and  in  and  by  the  said  assess- 
ment the  said  oompany  were  rated  upon  the  annual 
sum  oi  200L  in  respect  of  the  said  lands,  tenements, 
and  hereditaments  in  the  said  parish,  as  the  net 
rateable  value  thereof. 

13.  On  the  17th  Feb.  1867  an  assessment  for  the 
relief  of  the  poor  of  the  said  parish  of  King's 
Lan^ey  was  only  made,  allowed,  and  publish^ ; 
and  in  and  by  the  said  assessment  the  said  com- 
pany were  nied  upon  the  annual  sum  of  1962.  in 
respect  of  the  said  lands,  tenements,  and  heredita- 
moits  in  the  said  parish,  as  the  net  rateable  value 
thereof! 

14  The  said  company,  on  or  about  the  6th  July 
1867,  duly  objected  before  the  assessment  com- 
mittee at  the  Hemel  Hempstead  Union,  in  which 
botii  of  the  said  parishes  are  included,  pur- 
suant to  previous  written  notices  duly  served 
upon  them  and  upon  the  overseers  of  the  poor  of 
IM  said  parishes  respectively,  to  the  said  valuation 
lists  respectively,  upon  the  ^pounds  of  unMmess 
and  inocnrectness,  and  that  m  particular  the  said 
huubt  tenements,  and  hereditaments  of  the  said 
oniipany,  in  the  said  rsspectiye  psrishes  of  Hemel 
Honpstead  and  King's  Langlej,  ire«e  not  Ysloed 


and  assessed  in  and  by  the  said  valuation  lists  re- 
spectively, according  to  the  provisions  of  the  said 
private  statutes  hereinbefore  referred  to  in  para- 
graphs 3  and  4,  and  that  in  respect  of  the  said 
respective  lands,  tenements,  and  hereditaments  of 
the  said  company  in  the  said  parishes  respectively, 
the  said  company  were  over-assessed  in  the  said 
valuation  lists  respectively,  but  the  said  company 
failed  to  obtain  such  relief  in  the  matter  as  the 
said  company  deemed  just. 

The  questions  for  the  opinion  of  the  court  were, 
first,  whether  the  company  is  liable  to  be 
assessed  to  the  poor-rates  at  tbe  value  of  the  lands, 
buildings,  and  premises  as  improved  by  reason  of 
the  business  of  carriers  carried  on  by  the  appel- 
lants ?  Secondly,  what  is  the  legal  construction 
of  "  lying  near  "  to  the  canal  ?  Tnirdly,  whether, 
in  estimating  the  value  of  the  land  over  which  the 
railway  runs,  the  value  of  the  site  only  is  to  be 
estimated,  as  being  lands,  grounds,  and  buildings, 
or  is  such  site  to  be  estimated  at  its  improved 
value  as  a  railway  P  Fourthly,  are  the  lands  lying 
near  to  the  canal  upon  which  buildings  have  been 
erected  to  be  estimated  at  the  value  only  of  the 
sites  of  such  buildings,  or  is  the  value  of  such 
buildings  to  be  estimated  P  Fifthly,  are  the  lands 
lying  near  to  the  canal,  which  haveheen  improved 
by  their  conversion  into  gardens  or  otherwise,  to  be 
estimated  at  their  improved  value,  or  as  agricultural 
land  onlyP  Sixthly,  In  estimating  the  value  at 
which  the  premises  of  the  appellants  are  to  be 
assessed  in  proportion  to  the  lands,  grounds,  and 
buildings  lying  near  thereto,  are  all  such  lands, 
grounds,  and  buildings  to  be  thrown  into  hotchpot, 
and  the  entire  of  the  premises  of  the  appellants  to 
be  assesed  at  the  average  rating  value  of  the 
whole  of  such  lands,  grounds,  and  buildings,  or 
is  each  portion  of  the  appellants'  premises  to  be 
assessed  only  in  proportion  to  the  rating  value  of 
so  much  of  the  lands,  grounds,  and  buildings  as  is 
lying  next  to  such  portion  of  appeUants'  premises  P 
Seventhly,  whether,  in  estimating  the  value  at 
which  the  premises  of  the  appellants  are  to  be 
assessed  the  proportion  which  by  sect.  19  such 
assessment  is  to  Dear  to  the  lanos,  grounds,  and 
buildings  lying  near  to  the  canal  is  to  be  distribu- 
tive, that  is,  whether  the  land  of  the  appellants  is 
to  be  assessed  in  the  same  proportion  as  the  land 
lying  near,  and  the  buildings  of  the  appellants  as 
the  buildings  lying  near,  or  whether  all  the 
premises  of  the  appellants  are  to  be  assessed  as  a 
whole  in  proportion  to  the  aggregate  rating  value 
of  all  the  lands,  grounds,  and  buildings  lying 
nearP 

Ma/nigty,  Q.  C.  (Bush  Cooper  with  him)  appeared 
for  the  appellants. — With  reference  to  tne  first 
question,  tne  rateable  vahie  ought  not  to  be  in- 
creased on  account  of  the  company  becoming 
carriers;  the  only  effect  of  the  operation  of  the 
8  A  9  Vict.  c.  42  is  that  they  carry  for  themselves 
as  well  as  for  the  public  generally.  The  other 
points  are  all  determined  by  the  cases  of  R.  v.  Ths 
Qrand  Junction  Cwnal  (1  fe.  A  A.  289)  and  B.  v. 
Grand  Junction  Ccmal  (7  W.  R.  597),  Beg,  v.  The 
Proprietors  of  the  Olcmiorganshvre  Ccmal  Uompany 
(3  B.  &  E.  186 ;  29  L.  J.  238,  M.  C). 

Sir  /.  KarslaJce,  Q.C.  {Taylor  with  him),  appeared 
for  the  respondents. — ^The  8  &  9  Vict.  c.  ^,  has 
placed  canal  companies  upon  the  footing  of  com- 
mon carriers,  and  they  can  make  use  of  their 
canals  in  any  manner  most  beneficial  to  themselves. 
The  OAse  dt  Meg  y.  The  Proprieiorf  6f  the  QlamoT' 
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ganshire   Canal   Compa/ny,   3  £.   <&  E.   186,  lays 
down  the  true  principle  of  rating  in  this  case. 

The  Court  intimated  their  opinion  that  by  the 
adoption  of  the  8  A  9  Vict.  c.  42,  there  was  no  re- 
peal of  the  rating  clauses  in  the  34  Geo.  3  c.  xxiv ; 
and  that  the  land  occupied  by  the  canal  lying  near 
to  the  railway,  ought  not  to  be  rated  in  proportion 
to  the  improved  value  of  land  with  a  railway  upon  it. 

ManUty,  Q.C.  was  heard  in  reply. 

Melloe,  J. — We  have  disposea  of  several  of  the 
points  raised  by  this  case   in  the  course  of  the 
argument,     and    there    is    now    really    but    one 
upon  which    it    is    necessary  we   should  deliver 
our  judgment.    If  this  case  had  been  governed  by 
Reg.  V.  The  Proprietors  oftJie  Qlamorganahlre  Caihdl 
Company  (S  E.&E.  186),  so  that  we  could  not  dismiss 
that  case  from  our  view,  I  should  have  felt  myself 
compelled  to  follow  the  rule  which  is  there  laid 
down ;  but  it  appears  to  me  that  there  is  an  essen- 
tial distinction  between  that  case  and  the  present. 
As  I  understand  that  decision,  it  was  confined  to 
the  meaning   to  be   put  upon  the  words  "  lands 
or  grounds,'*  the   word    "buildings"  not   being 
mentioned.     It  appears  also  that  a  considerable 
portion   of  the  lands  had   become  covered  with 
Duildin^s,  and  it  would  have  been  impossible  to 
have  laid  down  any  rule  as  to  the  rateable  value  of 
the  canal  without  going  through  the  process  which 
the  court  felt  itself  at  liberty  to  go  through.     I 
confess  that  I  think  that  the  Lord  Chief  Justice  in 
disapproving  of  the  judgment  in  Beg,  v.  Hie  Grand 
Jtmetion  Bailioay  Company  (7  W.  R.  697)  scarcely 
sufficientlyconsiaered  what  r^kUy  was  intended  to  be 
expressed  by  Lord  Campbell,  C.  J.  and  Erie,  J.,  as 
reported  in  the  Weekly  Reporter.    If  they  really  in- 
tended that  the  land  of  the  company  was  to  be  rated 
Rimply  as  agricultural  land,  I  should  agree  with 
the  present    Lord  Chief    Justice;    but  I  rather 
incline  to  think  that  that  was  not  the  meaning 
intended  to  be  conveyed  by  what  fell  from  Lord 
Campbell,  C.  J.  or  Erie,  J.     In  the  present  case,  as 
was  suggested  by  my  brother  Hannen,  I  think 
that  the  respondents  are  not  to  look  at  the  a^- 
cultural  value  of  the  land  lying  near  at  the  time 
the  Act  passed,  but  they  are  to  look  at  the  re- 
flected value  of  the  land  as  determined  by  the 
change  of  circumstances.    If  from  various  circum- 
stances the  land  becomes  of  more  value,  as  if  by  a 
new  mode  of  cultivation  being  adopted,  a  different 
use,  such  as  that  of  a  market  garden  had  been 
made  of  it,  then  the  rateable  v^ue  of  the  canal 
would  be  determined  by  what  would  be  the  rate- 
able value  of  the  lands    lying  near  with    that 
additional  value  arising  from  the  change  of  circum- 
stances.   Now,  in  this  case  we  find  it  stated  in 
parapraph  3  that,  by  the  19th  section  of  the  amend- 
ing statute  it  was  enacted  as  follows,   that  is  to 
say,  "  that  the  said  company  of  proprietors  shall 
from  time  to  time  berated  to  all  parliamentary  and 
parochial  taxes  and  assessments  for  and  in  respiect  of 
the  lands  and  grounds  already  purchased  or  taken, 
or  to  be  purchased  or  taken ;  and  all  warehouses  or 
other  buildings  to  be  erected  by  the  said  company 
of  proprietors  in  pursuance  of  the  said  recited  Act 
and  tnis  Act  in  the  same  proportion  as  other 
lands,  grounds,  and  buildings  so  purchased    or 
taken  and  erected  would  be  rateable  in  case  the 
same  were  the  property  of  individuals  in  their 
natural    capacity."    We  therefore  find  that   the 
word  "buildings"  appears  expressly  to  regulate 
the  rating  of  buildings,  and  "lands**  the  rating  of 
Ifuids ;  and  I  think  that  we  cannot  interpret  the 


word  "  lands*'  to  mean  land  covered  with  buildings. 
It  appears  to  me  that  in  assessing  the  rateable  v^ie 
of  the  canal  lying  near  to  this  particular  land,  the 
respondents  must  not  take  into  consideration  the 
land  appropriated  to  buildings,  or  building  land  in 
the  proper  sense  of  that  term,  because  no  tenant 
from  year  to  year  would  give  anything  for  building 
land  qiui  building  land,  but  it  may  be  that  persons 
would  give  a  higher  value  for  land  because  it  was 
near  to  buildings.  In  that  sense  alone,  as  I  think, 
can  we  interpret  the  words  of  the  19th  section. 
What  I  say  is  this,  that  the  reflected  value  of  the 
land,  varying  from  time  to  time  according  to  cir- 
cumstances, is  to  be  the  measure  of  the  rating  of 
the  land  and  buildings  of  the  appellants.  That 
being  so,  I  think  that  our  judgment  does  not  in 
any  degree  affect  the  decision  of  this  court  in 
Reg.  V.  The  Proprietors  of  the  Olanwrganskire 
Navigation  (3  E.  &  E.  186),  in  which  the  Lord 
Chief  Justice  delivered  the  judgment  of  the  court. 
This  cane  is  entirely  distinguishable  on  the  ground 
that  the  word  "  buildings  **  is  used. 

Lush,  J. — I  am  of  the  same  opinion.    The  only 
question  which  remains  for  our  opinion  is  whether 
tne  bed  of  the  canal  is  to  be  rated  as  if  it  were 
land  built  over  and  covered  with  buildings,   or 
whether  it  is    to  be    rated  as  if    it  were  open 
land?     I    think  that   it   is    only    necessary    to 
read  the  section  to  discover  what  it  was  that  the 
Legislature  meant.  I  think  that  the  plain  meaning 
of  the  language  is,  that,  for  the  purpose  of  rating 
it  is  to  be  assumed  always  that  the  bed  of  the 
canal  is  open  land,  not  land  covered  with  buildings, 
but  that  whatever  buildings  are  erected  by  ttie 
appellants  on  the  land  are  to  be  rateable  as  build- 
ings, and  both    are  to    be  rated    in   proportion 
to  the  value  of  other  lands  and  buildings  in  the 
neighbourhood  or  locality.    The  bed  of  the  canal 
would  no  doubt  be  enhanced  in  value  by  reason  of 
the  growth  of  buildings  in  the  neighbourhood,  and 
the  mcreased  value  is  to  be  the  value  upon  which 
the  rate  is  to  be  made.    It  is  not  to  be  rated 
as  land  covered  with  buildings.    I  quite  agree 
with  my  brother  Mellor  that  the  section  which  we 
have  to  interpret  differs  from  the  one  upon  which 
the  court  gave  judgment  in  Reg.  v.  The  Proprietors 
of  the  Ghwurrganshire  Navigation.    There  tne  word 
' "  lands  **  was  not  used  in  conjunction  with  the 
word  "  buildings,'*  but  was  evidently  used  to  de- 
note in  its  legal  sense  land  of  every  description, 
whether  covered  with  buildings  or  not.     I  also 
a^ree  with  what  my  brother  Mellor  has  said  as  to 
the  expression  attributed  to  this  court  in  Reg.  v. 
The  Grand  Junction  Canal  Company,  reported  in 
the  Weekly  Reporter.    If  it  was  intended  to  lay 
down  that  the  land  which  now  comprises  the  bed 
of  the  canal  was  for  all  time  to  be  treated  as  if  it 
were  purely  agricultural  land,  I  a^ree  that  that 
would  not  be  the  proper  interpretation  of  the  Act. 
But  I  do  not  think  that  the  court  intended  to  say 
so.     I  should  dissent  from  the  judgment  of  Lord 
Campbell  and  Erie,  J.,  if  they  are  to  be  read  in  the 
same  way  in  which  this  court  in  Reg.  v.  The  Pnh 
prietors  of  the  Glamorganshire  Naviga/ti^fn  under- 
stood them.    The  land  of  the  appellants  is  to  be 
treated  as  land  open  and  not  covered  with  build- 
ings, and  which  miglit  be  turned  to  uses  more 
profltable  than  agricultural  land. 

Hannen,  J.,  concurred. 

Judgment  for  the  appeitUmti. 

Attorneys :  for  the  appellants,  H,  Vay  ;  for  the 
respondents,  Qrover^  Bon^  and  Btocken. 
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TJinrgday,  Feb,  2, 1871. 

(Before  Mellob,  Lush,  and  Haxnbn,  JJ.) 

Beg.  V,  Heslop. 

Beg.  v.  Littlechild. 

Game — Killing  on  a  Sunday — Jniid  informatioti 
mgaitisl  hco -Joint  trial — St^i'tn-al  conmctiont — 
1  it  2  WiU.  4,  c.  32,  8,  3. 

Wlwre  two  or  more  persona  com/mii  together  an 
offence  for  whi4;h  they  are  severally  liable^  they 
may,  upon  an  information  before  justices,  be 
tri^  together,  and  separately  cfynvicted ;  and  in 
9uch  a  case  it  is  a  maUer  of  discretion  alone  with 
the  justices  whether  or  not  they  wiU  permit  the 
defendants  to  be  tried  separately. 

Wlieiher  an  offence  be  single  or  several  ninst  depend 
upon  the  wordiiyj  of  tJie  statute  creating  it,  or  its 
nature. 

Where  the  offence  is  in  its  nature  single,  there  the 
peiuilty  can  mdy  be  sitigle ;  but  wliere  it  is  in  its 
nature  several,  each  offender  is  liable. 

By  the  I  6-2  WiU.  4,  c.  32  (Game  Act),  s.  3,  it  is 
etuMcted  "  tliat  if  any  person  shall  kiU,  ^c,  any 
game  on  a  Sunday,  such  person  shall  on  convic' 
tion  forfeit  for  any  such  offence  not  exceeding  5Z. ; 

HM,  thai  under  this  section  two  persons  who  were 
jointly  concerned  in  killing  game  on  a  Sunday 
might  be  informed  against  and  tried  jointly,  amd 
severally  convicted  in  tlie  full  penalty. 

These  were  two  cases  stated  by  the  quarter 
sessions  for  the  ooonty  of  Essex  upon  an  appeal 
by  each  appellant  against  a  separate  conviction 
of  each,  for  an  offence  under  sect.  3  of  the  1  <fe  2 
Will.  4,  c.  32  (Grame  Act),  upon  the  hearing  of 
which  appeals  the  said  convictions  were  affirmed, 
subject  to  a  case  reserved  for  the  opinion  of  the 
Court  of  Qaeen*s  Bench,  upon  the  second  ground 
of  appeal,  namely,  that  if  the  said  justices  be- 
fore whom  the  information  was  heard,  did,  in 
fact,  oonviot  the  appellants  of  a  joint  offence,  it 
was  illegal  to  inflict  such  separate  penalties  upon 
each  of  them  as  they  inflicted;  and  if  the  said 
justices  did  in  fact  convict  each  of  them  as  of  a 
separate  offence,  then  it  was  illegal  of  them  to  do 
so  upon  a  joint  information,  and  a  joint  hearing 
after  they  had  been  requested  and  had  refused  to 
hear  the  charge  against  each  separately. 

On  the  hearing  of  the  appeal  it  appeared 
that  in  respect  to  what  was  relied  on  by  the 
appellants  under  the  second  ground  of  appeal  the 
&ct8  were  as  follows :— On  the  13th  Oct.  1869, 
one  George  Littlechild,  and  one  WiUiam  Heslop, 
were  informed  a^nst  by  John  Boram,  by  an  in- 
formation, of  which  the  following  is  a  copy : — 

EsMK  to  wit. — Be  it  remembered  that  within  three 
eslwkhir  mojiths  after  the  oommisaioii  of  the  offence 
benmafter  mentioned,  to  wit,  on  the  13th  Oct.  1869. 
at  Hi^  Onnr,  in  the  conntv  of  Essex,  John  Boram,  of 
KatwmUm  Hatch,  in  the  said  oonnty  of  Essex,  game- 
keeper, in  his  proper  person^  oometh  before  the  nnder- 
sigDed,  one  of  Her  Majeety'e  jnstioee  of  the  peace,  in  and 
for  the  said  county,  and  now  here  nveth  me,  the  aaid 
jvatioe,  to  understand  and  be  informed  that  George  LitUe- 
olifld,  of  the  parish  of  Eelvedon  Hatch,  in  the  oonnty  of 
BeewT,  farmer,  and  William  Heslop,  of  Bomford,  in  the 
Mid  eoonty,  carpenter,  did  within  three  calendar  months 
BOW  last  past,  to  wit,  on  Sonda:^,  the  10th  Oct.  1869, 
at  the  parish  of  Kelvedon  Hatch,  m  the  said  county,  un- 
lawfnllj  use  a  oertsin  engine,  to  wit  a  gun,  for  the  pur- 
pose of  kiUinff  game,  to  wit  two  pheasants,  contrary  to 
Ssi 
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stsiate  in  such  ease  made  and  provided,  whereby  and 

ioras  of  the  said  statute  they,  the  said  George  Little- 

aad  William  Hieslo|iL  bare  eerenlly  forfeited  a  sum 

iMl  SBOSSuiaf  l(L,  to  be  applied  as  the  statutes  in 

aad  pcuvidsd  cursot*    And  thscenpoa 


the  said  John  Boram  prays  that  the  said  George  little- 
child  and  William  Heslop  may  be  duly  caused  to  appear 
before  one  or  more  of  Her  Majesty's  justices  of  the  peace 
in  and  for  the  said  county,  to  answer  to  the  said  informa- 
tion, and  to  be  further  dealt  with  according  to  law. 

In  obedience  to  the  summonses    duly  issued 

r'nst  them,  the  said  George  Littlechild  and  also 
said  William  Heslop  attended  before  the  petty 
sessions  for  the  division  of  On^^ar,  in  the  said 
county  of  Essex,  holden  at  Chippme  Ongar  in  the 
said  county,  on  the  23rd  Oct.  186^  and  the  said 
information  then  and  there  came  on  to  be  heard. 

At  the  said  petty  sessions  the  said  George 
Littlechild  and  the  said  WiUiam  Heslop  were 
defended  by  an  attorney,  who,  on  behalf  of  both, 
made  application  to  the  justices  present  that  the 
cases  mi^ht  be  heard  separately,  in  order  that  on 
hearing  the  charge  against  the  said  George  Little- 
child, the  said  mlliam  Heslop  might  be  called  to 
give  evidence,  but  the  said  justices  refused  to  hear 
tne  said  cases  separately,  and  after  hearing  the 
evidence  for  the  prosecution,  convicted  both  the  said 
defendants.  12.  The  two  convictions  returned  to 
the  quarter  sessions  were  verbatim  the  same,  except 
that  the  name  of  George  Littlechild  was  used  m 
the  one,  the  name  of  William  Heslop  was  used 
in  the  other. 

On  the  hearing  of  the  first-mentioned  appeal 
it  was  contended  for  the  said  appellant  that  the 
said  proceeding  at  the  said  petty  sessions  were 
irregular  and  mvslid,  and  that  by  reason  thereof 
the  said  conviction  of  the  said  appellant  was 
invalid  and  ought  to  be  quashed  on  appeal. 

It  was  contended  for  the  responaent  that  the 
said  proceedings  were  not  objectionable,  and  that 
the  said  conviction  was  valid. 

The  court  of  quarter  sessions  decided  in  favour 
of  the  respondent,  and  on  their  proceeding  to 
hear  the  case  of  the  appellant  in  the  said  first- 
mentioned  appeal,  the  said  William  Heslop  was 
called,  and  gave  evidence  for  and  on  behalf  of  the 
appellant  George  Littlechild. 

In  the  secondly  above-mentioned  appeal  the 
appellant  (William  Heslop)  was  also  convicted  at 
the  same  time  and  place  as  the  said  George  Little- 
child, and  all  the  facts  above  stated  in  reference  to 
the  appeal  of  the  said  Gborge  Littlechild  as  to  the 
hearing  before  the  petty  sessions  of  the  case 
a^inst  him  apply  ec^ually  and  respectively  to  the 
said  appeal  by  the  said  William  Heslop  or  to  the 
hearing  before  the  potty  sessions  oi  the  case 
against  him,  the  said  William  Heslop. 

The  question  for  the  opinion  of  the  Court  of 
Queen's  Bench  is — ^whether,  by  reason  of  the  said 
proceedings  at  the  petty  sessions,  the  court  of 
quarter  sessions  ought  on  the  said  appeals  to  have 
quashed  the  said  convictions  P 

If  the  said  question  be  answered  in  the  affirma- 
tive, the  said  convictions  are  to  be  quashed.  If 
it  be  answered  in  the  negative,  the  said  convictions 
are  to  stand  confirmed. 

By  the  1  A  2  Will.  4,  c.  32  (Game  Act),  s.  3, 
it  is  enacted  "  That  if  any  person  whatsoever  shall 
kill  or  take  any  game,  or  use  any  dog,  gun, 
net,  or  other  engine  or  instrument  for  the  pur- 

S3se  of  killing  or  taking  any  game  on  a  Sunday  or 
hristmas  Day,  such  person  shall,  on  conviction 
thereof  before  two  justices  of  the  peace,  forfeit  and 
pay  for  every  such  ofi*enoe  anjr  sum  of  money  not 
exceeding  52.  as  to  the  said  justices  shall  seem  meet, 
together  with  the  costs  of  the  conviction,"  Ac 

H.  T,  Atkinson  appeared  for  the  appellanta. — 

1L 
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The  conviction  was  bad,  inasmuch  aa  it  was  sepa- 
rate for  what  was  a  joint  offence.  The  informa' 
tion  wae  a  joint  one,  and  the  hearing  was  joint ; 
therefore  the  conviction  should  have  been  joint. 
There  is  only  one  penalty  impo.'^ed  by  the  3rd 
section  of  the  1  £  2  Will.  4,  c.  32,  of  not  eiceeding 
Si.,  and  yet  in  conBequence  of  there  being  aeparate 
oonvictioRS  each  appellant  is  ordered  to  pay  ihe 
penalty  of  31.  That  it  was  a  joint  offence  is 
clear  from  the  fact  that  the  two  appellants,  Little- 
child  and  Heslop,  used  a  gun,  and  killed  two  phea- 
sants. The  justices,  therefore,  could  not  have 
convicted  each  of  usinK  a  gun  and  killing  two 
pheasants.  [Kellob.  J.  —  Each  has  committed 
an  offence,  although  jointly.  The  question  is, 
can  the  justices  upon  a  joint  offence  convict  sepa- 
ratelyP]  The  justices  find  that  each  has  com- 
mitted it.  [Mbllor,  J.^I  find  it  stated  in  Palev 
on  Convictions,  p.  73 :  "  Where  the  act  is  snch 
that  several  may  join  in  it,  all  the  ofiendors  may 
be  included  in  the  same  information  and  convic- 
tion. But  where  separate  convictions  were  drawn 
np  upon  a  joint  information  the  court  refused  to 
order  the  j  ustioes  to  alter  the  conviction  by  making 
it  a  joint  one :"  (Ke  CUe  and  A»bounie,  21  L.  J. 
112,  M.  C.)  The  section  says.  "  If  any  person 
^all  kill,"  ftc.,  BO  that  each  will  be  liable  to  a 
penalty,  though  from  their  beingtogether  it  may 
be  a  joint  offence.  Lusa,  J.  —Would  it  not  be 
wrong  under  this  section  to  impose  a  joint  penalty? 
Each  IH  liable  to  the  entire  penalty.  The  question 
asked  is,  whether  by  reason  of  the  proceedings  at  the 
petty  sessions  the  quarter  sessions  ought  to  have 
quashed  the  convictions  P]  It  is  clear  that  only 
one  killed  the  two  pheasants,  and  only  one  gun  was 
need ;  the  appellsjits,  therefore,  could  not  have 
been  guilty  ;  (Ej:  patia  Syhesl-er,  9  B.  A  C.  61.  per 
Bayley,  /.)  If  it  was  a  separate  offence  the 
justices  at  petty  sessions  onght  to  have  allowed 
each  defendant  to  have  been  tried  separately. 

Wartim,  for  the  respondents. — This  wasan  offence 
committed  by  two,  for  which  each  is  liable,  and 
they  were  both  properly  tried  together,  just  aa 
two  persons  may  be  tried  together  upon  an  indict- 
ment for  an  offence  committed  togetner,  for  which 
each  would  be  liable  to  the  full  penalty.  It  ia 
merely  a  matter  of  discretion  with  the  justicee  to 
allow  a  separate  trial  for  each  (Be  Biggins,  b 
L.  T,  Rep.  605).  But,  even  supposing  there  was 
any  error  in  this,  the  appeal  was  a  fresh  hearing, 
and  then  each  case  was  tried  separately,  and  each 
^pellant  wae  called  for  the  other.  The  defendants 
bed  each  committed  an  offence,  though  both  joined 
in  committing  it,  and  therefore  a  separate  penalty 
was  properly  uuposed  upon  each.  The  distinction 
between  wnat  is  a  joint  and  what  a  separate 
(^ence,  is  well  explained  in  Re  Blcaedail  aud 
another,  4  T.  B.  8(ffi,  which  wae  a  conviction  on 
the  statute  of  5  Anne  o.  l*,  s.  4,  for  using  a  grey- 
bound  to  destroy  game  without  being  qualified, 
fbr  which  the  defendants  were  convicted  in  5/. 
each,  which  conviction  the  court  said  could  not  be 
supported,  for  that  it  was  only  one  offence,  and 
that  the  magistrates  should  only  have  convicted 
them  in  one  penalty ;  that  this  question  depended 
OD  the  5  Anne  c.  l4,  s.  4,  which  enacts,  "  that  if  any 
person  or  persons  not  qualified,  kc,  shall  keep  or 
use  any  greyhonnd,  <bc,,  to  kill  and  destroy  game, 
and  Bhallbe  thereof  convicted,  &c.,  the  person  or 

Cons  so  convicted  shall  forfeit  the  sum  of  51." 
re,  there  was  only  one  for  the  using  of  the  dog, 
however  many  may  nave  been  the  persons  using 
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it.  The  same  doctrine  is  laid  down  in  Re  Clack 
<Cowp.  610  i  Reg  V.  Hube.  5  T.  R.  542). 

Mellor,  J. — I  am  of  opinion  that  the  judgment 
of  the  quaii«r  sessions  was  right.  We  must  look 
in  snch  cases  as  these  at  the  wording  of  the 
statutes  to  ascertun  what  is  meant.  The  principle 
is  very  clearly  stated  by  Lord  Uansfield  in  Bex  v. 
Clarhe  <Conp.  612).  He  Bays.  "  Where  the  offence 
is,  in  its  nature  single,  and  cannot  be  severed, 
there  the  penalty  shall  be  only  single,  becanse, 
though  several  persons  may  Join  in  committing  it, 
it  still  constitutes  but  one  oflenoe.  But  where  the 
offence  ia  in  its  nature  several,  and  where  every 
person  concerned  may  be  separately  guilty  of  it, 
there  each  offender  is  sepiu'ately  li^le  to  the 
penalty,  because  the  crime  of  each  is  distinct  floja 
the  offence  of  the  others,  and  each  is  punishable 
for  his  own  crime."  In  the  present  case,  when  the 
information  was  laid  it  was  treated  as  a  joint 
offence,  and  at  the  hearing  the  defendants  applied 
to  be  separately  tried.  That,  however,  was  a 
matter  entirely  for  the  discretion  of  the  justices, 
and  neither  could  we  nor  the  qoarter  sesaiona 
interfere.  It  ia  said  this  isa  joint  offence,  and  there 
should  have  been  a  joint  penalty ;  but  the  words  ot 
the  3rd  section  of  the  1  &  2  Will.  4,  c,  32,  point  to 
each  person  as  committing  the  offence.  The 
offence  is  one  certainly  that  may  be  committed  by 
many,  but  each  of  them  commits  the  offence,  and 
if,  therefore,  a  joint  penalty  had  been  impKwed  it 
would  have  been  erroneous. 

Lush,  J. — I  am  of  the  same  opinion.  It  ia 
obvious  that  two  or  more  may  assist  in  doing  an 
act.  That  being  so,  the  infbrmation  was  not  ob- 
jectionable for  describing  the  act  which  many 
may  commit  as  having  been  committed  by  the  two 
defendants.  Being  jointly  charged,  each  one 
claimed  a  ri^ht  to  be  tried  separately.  But  when 
several  are  jomtly  charged,  can  each  one  claim  as 
a  right  to  be  separately  tried  P  I  think  not,  and 
there  is  no  authority  to  the  contrary.  It  is  said, 
however,  that  a  separate  conviction  of  each  is 
wrong.  But  if  each  has  been  gnilty  of  an  offence 
which  each  may  commit,  each  may  be  convicted, 
and  can  it  be  said  that  a  separate  conviction  is 
wrong  P  I  can  see  no  objection,  no  injustice  or 
injury  ia  done  in  each  being  separately  convicted. 
I  thmk,  therefore,  that  the  convictions  were 
^ood,  and  the  quarter  sessions  correct  in  their 
judgment. 

Hahngn,  J. — I  am  also  of  the  same  opinion. 
The  first  question  which  arises  is,  whether  Ilia 
defendants  were  entitled  to  be  tried  separately  P 
Now  that  was  an  information  tor  on  offence  of 
which  two  or  more  persons  might  be  guilty.  If 
so,  they  might  be  tried  together,  and  it  is  on^  a 
matter  of  discretion  with  the  justices  to  allow 
them  to  be  separately  tried.    Then  the  second 

Xieation  is  whether  this  was  an  offence  for  which 
e  two  defendants  could  be  convicted  separateljr  P 
The  rule  upon  the  subject  is  clearly  laid  down  in 
Palev  on  Convictions,  p.  263.  Now  this  is  a  caee 
which  falls  within  the  first  branch  of  this  position. 
It  WHS  proper  therefore  to  treat  the  offences  aa 
several.  There  is  a  case  in  15  0.  B.,  N.  S.,  550, 
of  Mayhew  (app.)  v.  Wardl^  (resp.),  where  two 
persons  who  were  in  a  highway  shot  a  partridge, 
and  it  was  questioned  whether  the  two  offenders 
should  have  been  convicted  jointly;  bat  it  was 
held  that  they  were  rightly  separately  ocravioted, 
for  it  might  well  be  inferred  that  the  two  mra  not 


MAGISTRATES'  OASES. 


51 


(^  B.]    HAMmnuMiTfi  Bbidge  Coufant  v.  Churchwabdek6  and  Ov£B£BBBfl  Off  Hammbbsmitsl    [Q»  B. 


out  for  the  cominon  purpose  of  killing  game,  and 
that  the  unlawful  act  was  the  act  of  each. 

Attorney  for  the  appellants,  Bawlhigs,  Bomford. 

Attorney  for  the  respondents,  Freston,  Brent- 
wood. 


Wednesday,  Feb.  22, 1871. 

The  Hamsiersmith  Bridge  Company  (apps.)  v.  The 
Churchwardens  and  Overseers  of  the  Parish 
OF  Hammersmith  (resps.) 

Sewtrs  rate — Metropolitan  district — Bridge  and 
approaches — BatecLbUity  of  h'idge — General  hefne- 
fit  fi'om>  sewerage  of  district — Tlie  Metropolitan 
Seivers  Act  1848  (11  ^  12  Vi4^.  c.  112,  s.  76)  - 
The  Metropolitan  Local  Management  Act  1855 
(18  cy  19  Vict,  r.  126,  s.  164). 

Hie  Ovei'seers  made  a  sewer  rate  fw  a  meti'opoUtan 
district,  nnd^'  18  tj*  19  Vict.  c.  120,  a/nd  assessed 
Hie  company  in  respect  of  a  "  ■moii'ty  of  suspension 
bridge,  appurfenanres,  and  appi'oaches,**  in  one 
sum. 

Tli4»  Compawy  huiU  this  bridge  over  the  Thamuts, 
with  roads  cwki  approaclies,  and  opened  tlie  same 
to  the  public,  on  paymefit  of  tolU,  in  1827.  The 
bridge  drains  directly  into  tlie  river.  The  ap- 
proaches drain  into  a  seicer  made  in  1854;  out 
before  ihcU  date  the  swiface  water  was  carried 
from  them  into  the  river  by  a  barrel  drain,  which 
still  exists,  and  coidd  again  be  used  as  foi'merly. 

The  Company  appealed  against  the  above-mentioned 
assessment  on  the  ground  that  the  bridge  was  not 
rateable,  as  it  derived  no  benefit  from  tlie  sewers, 
and  thai,  being  therefore  originally  exempt,  its 
exemption  was  preserved  by  tlie  Metropolitan 
Sewers  Act  1848  (11  ^  12  Vict.  c.  112),  s.  7^,  and 
ike  Metropolitan,  Man^ement  Act  1855  (18  §r  19 
Viet.  c.  120),  s.  164 : 

Held,  per  Blackburn  and  Hannen,  JJ.  {Cock- 
hum,  C.  J.,  dissentients),  07i  tlie  atUhority  of 
Soady  v.  Wilson  (3  Ad.  Sf  E.  248)  that  a  property 
such  as  the  bridge  and  roads,  although  not  deriving 
amy  immsdiaie  benefit  from  the  sewers,  does  derive 
the  general  benefit  and  advantage  of  being  acces- 
ftbte  from  the  proper  sewercuje  of  tlie  district ; 
consequently  that  it  would  not  have  been  exempt 
from  sewers  rates  antecedent  to  1848,  and  is  there- 
fore rateable. 

On  an  appeal  agunst  a  sewers  rate  made  on  the 

Idth  March  ISSB,  the  following  case  was  stated 

under  12  &  13  Vict.  c.  45 : 

1.  The  appellants  were  rated  in  the  sum  of 
39L  11».  8(1.  in  respect  of  a  "  moiety  of  suspension 
bridge,  appurtenances,  and  approaches,"  at  a  gross 
estimatea  rental  of  11062.  and  on  a  rateable  value 
of956L 

2.  The  appellants  are  the  Hammersmith  Bridge 
Company,  constituted  and  incorporated  by  an  Act 
of  Pitfliament  made  in  the  5  Qteo.  4  (c.  112), 
for  the  purpose  of  building  a  bridge  over  the 
Thames  from  Hammersmith,  in  the  county  of 
Middlesex,  to  Barnes  in  the  county  of  Surrey, 
and  for  making  conTenient  roa(is  and  avenues  to 
oommunicate  with  such  bridge.  The  said  Act  was 
altered  and  amended  by  anouier  Act  passed  in  tlie 
9  Geo.  4  (c.  52). 

3.  The  above  Acts  hereinafter  referred  to  as 
Tbe  Company's  Acts  may,  if  necessary  be  referred 
to  10  part  of  this  case. 

4.  Tlie  reBpondents  who  are  the  Churchwardens 
and  OreneefB  of  the  Parish  of  Hammersmith,  made 
the  rate  under  an  order  of  the  Board  of  Works  for 


the  Fulham  district,  constituted  and  incorporated 
by  the  Metropolitan  Local  Management  Act  1855 
(amended  by  the  19  &  20  Vict.  c.  112,  wd  25  &  26 
Vict.  c.  102),  for  the  local  management  of  the 
metropolis  in  respect  of  the  sewerage  and  drainage, 
and  the  paving,  and  the  cleansing,  and  improve- 
ments thereof. 

5.  The  appellants,  under  the  powers  conferred 
upon  them  W  the  said  Company's  Acts,  made  and 
completed  a  bridge  over  the  Thames,  and  tiie  said 
bridge  with  the  approaches  thereto,  were  throvm 
open  to  the  public  for  use  upon  payment  of  the 
prescribed  tolls  in  the  year  1827.  The  said  bridge 
and  approaches  have  from  thence  hitherto  been 
continually  maintained  by  the  appellants  for,  and 
have  been  used  by,  the  public. 

6.  The  parish  of  Hammersmith  is  one  of  the  two 
parishes  that  comprise  the  Fulham  district.  It 
extends  on  the  soutii  to  the  middle  line  of  the 
river  Thames.  The  said  bridge  so  made  by  the 
appellants  as  aforesaid,  and  hereinafter  called  "  the 
bridge,"  crosses  the  river  from  Hammersmith  on 
the  north  side  to  Barnes  on  the  south  side,  one 
half  being  in  Hammersmith  parish  and  the  other 
half  being  in  Barnes  parish. 

7.  The  bridge  drains  directly  into  the  river,  and 
no  part  of  it  drains  into  the  sewers  of  the  district 
board  of  works  or  into  any  sewer  whatever.  The 
approaches,  "  the  roads,"  and  other  neighbouring 
public  ways  are  drained  partly  by  the  Metropolitan 
Board  of  Works  and  paiiily  by  the  district  board 
of  works. 

8.  The  appellants  under  the  powers  of  the  above 
Acts  also  purchased  land  ana  formed  roads  on 
each  side  of  the  bridge  as  approaches  thereto. 
These  roads  they  are  bound  to  keep,  and  have  kept, 
in  repair.  These  roads  did  not  drain  into  any 
common  sewer  until  1854  (none  having  existed 
there  previously),  up  to  which  time  the  surface 
water  was  earned  off  by  a  barrel  drain  into  the 
river.  This  barrel  drain  was  made  and  maintained 
by  the  appellants,  and  is  still  in  existence,  and 
might  be  used  as  before.  In  that  year  1854  the 
then  Commissioners  of  Sewers  constructed  a  sewer, 
hereinafter  called  the  New  Sewer,  under  the  appel- 
lants' land.  This  sewer  goes  from  the  high  road 
at  Hammersmith  into  the  Thames,  near  &mmer- 
smith-bridge,  and  the  commissioners  made  gullies 
to  conduct  the  surface  water  from  the  road  to  the 
new  sewer.  The  appellants  did  not  require  this 
to  be  done,  nor  was  it  necessary  for  them  that  it 
should  be  done,  inasmuch  as  up  to  the  time  of 
construction  of  the  said  new  sewer  the  before- 
mentioned  barrel  drain  was  amply  sufficient  to 
carry  off  the  surface  water  from  and  efficiently 
drain  the  said  roads. 

9.  The  new  sewer  became  vested  in  the  Metro- 
poUtan  Board  of  Works,  by  virtue  of  the  Metro- 
politan Local  Management  Act  1855,  s.  135,  and 
schedule  D,  and  since  it  was  constructed  alwajrs 
has  been  and  still  is  in  operation  as  above  described. 

10.  The  houses  adjacent  to  the  roads  drain  into 
the  new  sewer.  The  surface  water  diverted  from 
the  appellants'  drain  into  the  new  sewer  assists  to 
carry  aown  the  soil  in  that  sewer. 

11.  The  owners  and  occupiers  of  the  said  ad- 
jacent houses  pay  the  sewers  rate  in  respect  of 
them.  No  sewers  rate  was  ever  made  vcpon,  or 
paid  in  the  parish  till  the  year  1854,  but  in  that 
year  and  from  thence  to  1861,  rates  were  made 
upon  and  paid  by  the  appellants. 

12.  In  1862,  alter  the  opinion  pronoonoed  h^  tM 
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Court  of  Qaeen*8  Bench  on  the  VaiixhaU  Bridge 
case,  the  appellants  objected  to  the  charge  of 
sewers  rate,  and  the  then  overseers  in  conformity 
with  that  opinion,  reduced  the  rate  from  4751.  to 
401.  [Copy  assessment  set  out,  in  which  the 
description  of  property  rated  was  "moiety  of 
Suspension  Bridge  and  appurtenances."  Gross 
estimated  rental  "  45L,"  rateable  value  "  40Z."] 
This  rating  was  continued  down  to  the  making  of 
the  rate  now  appealed  against. 

13.  The  rate  appealed  against  is  made  on  the 
persons,  including  the  appellants,  and  in  respect  of 
the  property,  including  tne  bridge,  by  law  rateable 
to  the  rehef  of  the  poor  in  the  said  parish,  and  is 
assessed  upon  the  net  annual  value  of  such  pro- 
perty ascertained  by  the  rate  for  the  time  being 
for  the  relief  of  the  poor. 

14.  The  parties  are  to  be  at  liberty  to  refer  to 
the  Act  for  the  Local  Management  of  the  Metro- 
polis. 

15.  The  parties  have  agreed  that  no  objection  is 
to  be  taken  to  the  form  of  the  rate. 

16.  The  appellants  contend  that  they  are  not 
liable  to  be  rated  in  respect  of  "  the  bridge,"  but 
only  in  respect  of  "  the  roads,"  in  the  rate  called 
the  "Approaches."  The  respondents  contend 
that  "the  bridge"  and  the  roads  are  one  property, 
and,  as  such,  both  rateable  according  to  the  assess- 
ment for  the  relief  of  the  poor. 

17.  The  question  for  the  opinion  of  the  court  was 
whether  the  bridge  and  the  roads  caUed  in  the 
rate  "  Approaches  are  to  be  both  rated  to  the 
sewers  rate,  or  whether  the  bridge  is  exempt,  and 
the  roads  only  are  rateable,  n  the  former  be 
decided,  the  rate  is  to  stand,  and  judgment  to  be 
entered  for  the  respondents  with  costs.  If  the 
latter  judgment  is  to  be  entered  for  the  appellants 
with  costs,  and  the  sewers  rate  is  to  be  amended 
by  confining  the  assessment  to  the  approaches, 
and  reducing  the  rate  to  40Z. 

Jan.  18. — J.  Brown,  Q.C.  (with  him  Bai/niond), 
for  the  appellants. — The  bridge  and  the  approaches 
are  separate  things.  This  bridge,  apart  irom  the 
approaches,  is  not  rateable  to  the  sewer  rate,  for  it 
is  drained  directly  into  the  river,  and  derives  no 
benefit  from  the  sewer.  Although,  by  sect.  161  of 
18  A  19  Vict.  c.  120,  the  overseers  are  to  levy  the 
rate  in  the  same  manner  as  a  poor-rate,  yet  by 
sect.  164  it  is  provided  that  where  any  property 
was,  at  the  time  of  the  issuing  of  the  first  commis- 
sion under  the  11  &  12  Vict.  c.  112,  entitled  to 
exemption  from,  or  to  any  reduction  or  allowance 
in  respect  of,  the  sewers  rate,  such  exemption,  re- 
duction, or  allowance  shall  be  allowed.  An 
opinion,  which  is  almost  equivalent  to  an  express 
decision  on  the  point,  has  been  pronounced  by  the 
Court  of  Queen  a  Bench  in  The  Metropolitan  Board 
of  Works  V.  The  VauxhaU  Bridge  C(ympany  (29  L.  T. 
Kep.  211 ;  7  E.  A  B.  983 ;  26  L.  J.,  N.  S.,  ^56,  Q.  B.) 
There  the  effect  of  s.  76  of  11  &  15  c.  112 
(which  closely  resembled  s.  164  of  18  &  19  Vict. 
c.  120),  was  considered,  and  the  court  thought 
that  clause  carefully  preserved  the  ancient 
principle  of  rating  for  sewers,  and  that  the 
benefit  derived  fi^m  the  sewers  by  the  pro- 
perty rated  should  still  be  regarded.  This  bndge 
would  not  have  been  rateable  under  the  old  law, 
because  it  derives  no  benefit  from  the  sewerage. 
In  Callis  on  Sewers,  pp.  222-3,  the  author  says  : 
"The  words  in  our  statute  be  in  effect,  'and 
all  such  which  reap  profit  or  sustain  damage, 
shall  be  assessed,'  which  words  seem  not  to  admit 


of  discharges,  yet,  in  my  opinion,  out  of  the 
strict  words  of  these  commissions,  there  be  some 
exemptions,  though  not  expressed  in  words,  yet 
supplied  in  reason,  and  are  to  be  added  in  oon- 
struction.  First,  for  the  groundji  lying  between 
the  ReA-banks  and  the  sea,  are  in  reason  exempted 
from  the  charge  of  the  banks  and  walls,  because 
they  can  take  no  safety  thereby ;  secondly,  those 
grounds  which  be  upon  an  ascent  and  not  on  the 
level,  are  also  by  the  rule  of  reason,  exempted 
from  assesses  to  be  imposed  only  by  tlie  power  of 
these  laws."  That  benefit  is  the  test  of  liability  is 
also  shown  by — 

Masters  v.  Scroggs,  3  M.  A  S.  447 ; 

Stafford  v.  Hamston,  2  B.  A  B.  691. 
In  Beg.  v.  Head  and  the  Metropolitan  Board  of 
Works  (7  L.  T.  Rep.  N.  S.  708 ;  32  L.  J.,  N.  S., 
115,  M.  C.)  it  was  indeed  held  that  the  amount  of 
benefit  must  not  be  considered  in  assessing  the 
rateable  property,  but  the  bridge  here  without  the 
approaches  derived  no  benefit  at  all.  Then,  being 
exempt  under  the  old  law,  its  exemption  is  expressly 
continued  by  the  sections  of  the  statutes  above 
referred  to.(a) 

Pollock f  Q.  C.  (with  him  Will),  for  the  respon- 
dents.— By  5  Geo.  4,  c.  cxii,  s.  63,  the  company  was 
authorised  to  build  a  bridge  "with  convenient 
roads  and  approaches  to  the  said  bridge  at  each 
end  thereof,  and  to  do  all  things  neoessary  "  for 
building,  maintaining,  and  repairing  the  said 
bridge,  and  making  proper  roads  and  approaches 
thereto."  The  brioge  and  approaches  are  one 
joint  construction.  Without  its  approaches  the 
bridge  would  be  useless,  for  it  could  not  be 
reached.  Sect.  139  enacts  that  after  the  tolls  shall 
cease  the  company  shall  continue  and  be  trustees, 
and  shall  do  everything  necessary  "  for  maintain- 
ing, repairing,  and  supporting  the  said  bridge  and 
the  said  roads."  It  would  be  highly  inconvenient 
if  they  were  to  be  rated  for  one  part  of  the  same 
property  and  not  for  another,  as  the  question  of 
quantum  would  at  once  arise.  Then  as  to  sever- 
ance, Soady  v.  Wilson  (3  Ad.  &  E.  248),  is  conclu- 
sive. It  was  therein  held  that  the  eastern  wing  of 
Somerset  House  was  liable  to  a  sewer's  rate, 
although  it  was  entirely  drained  by  the  Board  of 
Works,  and  had  no  communication  with  the  com- 
mon sewer  running  alon^  the  body  of  the  building, 
and  Denman,  C.  J.,  dehvering  the  judgment  of 
the  court  said  that  the  doctrine  laid  down  in  the 
numerous  cases  is  uniform  and  undisputed.  "  It 
rests  upon  the  principle  that  everyone  whose  pro- 
perty oerives  benefit  from  the  works  of  the  com- 
missioners may  be  assessed  to  the  rates  they 
impose.  The  benefit  is  not  required  to  be  imme- 
diate, nor  do  the  cases,  or  the  commission  itself,  or 
the  statutes,  say  anything  of  the  nature  or 
amount  of  the  l)enefit.  Possibly  the  benefit  may 
be  extremely  small.    .     .    .    But,  on  the  other 

(a)  11  A  12  Vict,  o.  112,  s.  76,  "...  provided  .  .  .  that 
where  in  anv  separate  aeweraffe  district  any  property  is 
by  law,  or  by  the  practice  of  the  existing  oommiaaions 
or  commissioners  of  sewers,  entitled  to  exemption,  wholly 
or  partially  from  or  to  any  redaction  or  aUowanoe  in 
respect  of  the  sewers'  rate,  the  commissioners  shall,  in 
making  the  district  sewers'  rate,  observe  and  allow  sneh 
exemption,  reduction,  or  allowance."  18  &  19  l^ot. 
c.  120,  8.  164,  "  Provided  that  where  any  property  was 
at  the  time  of  the  issnin^  of  the  first  oommisaion  nndor 
the  said  Act,  11  A  12  Viot  o.  112,  entitled  to  exemption 
from,  or  to  any  reduction  or  allowance  in  respeot  of,  the 
sewers'  rate,  such  redemption,  reduction,  or  aUowanoe, 
shall  be  observed  and  allowed  in  levying  taa  aewtn*  rale 
under  this  Act" 
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hand«  the  kind  of  benefit  may  be  of  high  value,  as 

if  a  house  were  inaooessible  because  surrounded 

by  marshes,  and  the  works  of  sewage  had  made 

them  hard  and  passable."     The  present  is  a  still 

Btronffer  case,  as  but  for  the  approaches  the  bridge 

would  be  perfectly  inaccessible : 

Dorling  t.  Ep$om  Board  of  Health,  5  B.  A  B.  471 ; 
Bern  ▼.  The  Inhabitants  of  Bamea,  1  B.  ft  Ad.  113. 

[CocKBUEN,  C.  J. — ^Those  are  both  poor-rate  cases, 
but  the  Act  of  Parliament  does  not  put  sewers 
rates  on  the  same  footing  as  poor  rates.  J  In  effect 
it  does  so.  The  poor  rate  cases  depend  on  two 
questions,  viz.,  the  value  of  the  premises  and  the 
quantum  of  benefit.  Now,  if  property  derives  any 
benefit  from  the  sewers,  the  court  will  not  consider  the 
quantum.  In  Reg.  v.  TIte  Havmiersmith  Bridge  Com- 
i>a»M(15Q.B.  369;  18  L.J.,N.S.,85,M.C.) this  same 
Dric(ffe  and  its  approaches  were  considered  as  one,  and 
Lord  Denman  treats  them  as  divisible  only  for  the 
purpose  of  apportioning  the  rateable  value  of  the 
whole  between  two  parishes.  Next,  as  to  the 
general  law  of  sewers.  Callis  on  Sewers  is  cited 
contra  to  show  that  when  lands  were  so  high  as 
to  derive  do  benefit  from  the  sewers,  they  were  not 
liable  to  be  rated.  When  Callis  wrote,  however, 
there  were  ancient  districts  of  sewers,  but  no  Act 
of  Parliament  creating  a  district  and  declaring 
that  any  person  within  it  should  be  rated.  In 
former  times,  if  no  part  of  the  property  was  in  a 
district  then  the  person  had  not  to  pay  a  rate.  The 
whole  judgment  reported  in  Masters  v.  Scroggs 
{stip.)  is  limited  to  three  lines,  which  are  these : 
*'  It  ought  to  appear  that  the  party  receives  or  is 
likely  to  receive  a  benefit.  Thai  is  negatived  in 
one  respect  and  is  not  shown  in  any  other." 
[Blackburn,  J. — And  Scroggs*  house  being  thus 
held  exemnt,  the  exemption  was  continued  by 
11  &  12  Vict.  c.  112,  s.  76;  and  18  &  19  Vict, 
c.  120,  8.  164  P]  That  must  be  admitted.  Revert- 
ing to  the  facts  of  the  present  case,  here  is  a 
bndffe  receiviuff  tolls,  ana  having  roads  without 
which  it  ooula  not  be  approached,  surely  the 
drainage  of  those  roads  is  some  benefit  to  the 
bridge.  Then  Soady  v.  WUsan  shows  that  the 
ben^t  need  not  be  immediate ;  and  Reg.  v.  Head 
and  The  Metropolitan  Board  of  Works  {sup.)  dis- 
tinctly decides  that  quantum  of  benefit  must  not 
be  taken  into  consideration.  First,  we  say,  that 
the  bridge  and  approaches  must  be  taken  as  a 
whole;  secondly,  if  not  so  taken,  then  that  the 
bridge  derives  a  benefit. 

Raynumd  in  reply. — ^Taking  the  last  point  first, 
no  doubt  the  old  law  of  sewers  w^s  applied  to  a 
totally  different  state  of  thin^,  and  what  appeared 
to  be  just  in  the  time  of  Callis  may  not  be  so  now  ; 
but  the  Legislature  intended  that  the  old  common 
law  exemption  should  continue  nevertheless. 
Reg.  v.  Head  aiid  the  Metropoliian  Board  of  Works 
(snp.)  does  not  apply.  Soadij  v.  Wilson  (sap.)  was 
decided  before  tne  two  recent  statutes,  and  is  dis- 
tinguishable from  the  nature  of  the  property. 
Somerset  House  was  within  a  district,  ana  was 
benefited,  but  the  persons  liable  to  the  sewers  rate 
in  respect  of  it  had  attempted  to  get  rid  of  the 
liabilitjr  by  adopting  a  separate  system  of  drainage. 
In  Dorling  v.  TJie  Epsom  Board  (sap.)  there  was 
no  exemption,  and  so  the  Question  oould  not  arise. 
As  to  1^  second  branch  of  the  respondent's  argu- 
ment, it  iB  said  that  the  bridge  and  approaches  are 
mdiTirible.  That  is  a  matter  of  fact.  Then  what 
has  been  the  oondoct  of  the  respondents  in  that 
rcBpoofe  F    Ab  80on  as  the  VomxhaU-hridge  case  was 


decided  the  parish  ceased  to  rate  this  bridge,  and 
assessed  only  the  approaches.  That  was  done 
under  a  mistake  as  to  the  actual  decision  in 
The  Metropolitan  Board  of  Works  v.  The  VauxhaUr 
bridge  Company  (sup.)  Therefore  the  respondents 
show  by  their  act  that  thev  did  not  aeem  the 
bridge  and  its  approaches  all  one.  There  is  no 
authority  for  making  a  bridge  alone  liable  to 
sewers  rate.  Because  the  accessories,  viz.,  the 
approaches,  may  be  rateable,  the  principal,  or  the 
bridge,  must  not  therefore  be  ratea  also. 

Feb.  22. — The  ud^ment  of  Blackburn  and 
Hannen,  JJ.,  was  aelivered  by  Hannbn,  J. — 
In  this  case  the  appellants  have  been  rated  to  a 
sewer  rate  in  respect  of  so  much  of  their  pro- 
perty as  is  in  the  parish  of  Hammersmith.  The 
parish  of  Hammersmith  forms  part  of  the  Fulham 
district,  and  the  rate  is  imposea  under  the  Act  for 
the  Local  Mana^ment  of  the  Metropolis  (18  &  19 
Vict.  c.  120).  The  property  of  the  appellants  con- 
sists of  a  suspension  bridge  thrown  over  the 
Thames  from  the  north  bank,  which  is  in  the 
parish  of  Hammersmith,  to  the  south  bank,  which 
is  in  the  parish  of  Barnes.  The  boundary  between 
the  two  parishes  is  the  medium  fUum  aqiuB  ot  the 
River  Thames,  so  that  one  moiety  of  the  property 
of  the  appellants  lies  in  the  parish  of  Hammer- 
smith. This  moiety  consists  of  one  half  of  the 
structure  which  extends  from  bank  to  bank,  and 
hangs  over  the  Biver  Thames,  and  which,  in  the 
case,  is  called  the  "  bridge,"  and  of  the  whole  of 
the  land  on  the  northern  side  occupied  by  the 
appellants,  so  as  to  afford  facilities  for  getting 
access  to  the  bridge*  and  which,  in  the  case,  are 
called  '*  roads."  Neither  phrase  is,  perhaps,  pre- 
cisely accurate,  but  they  are  sufficient  to  convey 
the  meaning  of  the  parties.  The  "bridge"  (if 
the  meaning  of  the  word  is  thus  restricted 
to  the  structure  suspended  in  the  air  over 
the  bed  of  the  Thames)  derives  no  im- 
mediate or  direct  benefit  &om  the  drains  or 
sewers  of  the  Fulham  district ;  the  roads  and 
approaches  are,  it  appears  from  the  eighth  para- 
graph of  the  case,  now,  in  fact,  drained  by  a  new 
sewer,  though  this  was  not  required  by  the  appel- 
lants, their  old  drainage  being  sufficient  for  them. 
By  agreement  in  the  case  no  objection  is  to  be 
made  to  the  form  of  the  rate,  the  question  for  the 
court  being,  whether  the  "  bridge "  and  the 
"roads"  are  to  be  rated  to  the  sewer  rate,  or 
whether  the  "  bridge"  is  exempt,  and  the  "  roads" 
only  are  rateable.  The  statute  18  &  19  Vict, 
c.  120,  s.  164,  provides  that  where  any  property 
was  at  the  time  of  the  first  commission  under 
11  <fe  12  Vict.  c.  112,  "  entitled  to  exemption  firom 
or  to  any  reduction  or  allowance  in  respect  of  the 
sewer  rate,  such  exemption,  reduction,  or  allow- 
ance shall  be  observed  and  allowed  in  levying  any 
sewer  rate  under  this  Act."  We  are  thus  referred 
back  to  11  &  12  Vict.  c.  112,  now  expired.  The 
34th  section  reiquired  the  commissioners  from  time 
to  time  to  divide  the  metropolis  into  separate 
sewage  districts,  "  having  regard  in  such  division 
or  formation  to  the  nature  of  the  ground,  to  the 
main  line  of  the  sewers  by  which  such  sepa- 
rate districts  are  or  shall  be  drained,  or  to 
the  main  line  of  sewers  which  it  may  appear 
to  the  commissioners  expedient  to  form  for 
the  drainage  of  such  sewerage  district,  and  to 
the  equal  benefit,  as  far  as  may  be,  of  all  lands  and 
buildings  comprised  in  such  districts."  Sect.  76 
enables  tlie  commissioners  to  levy  a  district  sewer 
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rate  in  each  sewerage  district  on  the  persons,  and 
in  respect  of  the  property  within  each  district  by  law 
rateable  to  the  relief  of  the  poor;  and  then  comes 
this  proviso,  "  that  where  in  any  separate  sewerage 
district  any  property  is  by  law,  or  by  the  practice  of 
the  existing  commissions  or  commissioners  of 
sewers,  entitled  to  exemption,  wholly  or  partially 
from  or  to  any  reduction  or  allowance  in  respect  of 
the  sewer  rate,  the  commissioners  shall,  in  making 
the  district  sewer  rate,  observe  and  allow  such 
exemption,  reduction,  or  allowance."  It  is  on 
those  clauses  that  the  present  question  depends. 
It  seems  (ilear  from  the  mode  of  legislation 
adopted,  that  the  proviso  in  s.  76  of  11  &  12  Vict. 
o.  112,  is  brought  down  into  the  present  Act ;  and 
the  appellants  contention  is,  that  the  **  bridge  "  is 
property  which  in  1848,  when  11  A  12  Vict.  c.  112, 
received  the  royal  assent,  was  by  law  "  entitled  to 
exemption  "  from  a  sewer  rate.  No  question  arises 
as  to  the  practice  of  former  commissions,  as  no 
sewer  rate  was  levied  in  this  district  before 
1848.  Under  the  old  law  of  sewers,  the 
cotamissioners  had  no  jurisdiction  to  impose 
a  rate  on  any  property  which  did  not  de- 
rive benefit  from  the  works  for  the  mainte- 
nance of  which  the  rate  was  levied,  and  so  long 
as  the  only  object  for  which  such  works  were  made 
was  to  proibect  from  the  inroads  of  the  sea,  or  to 
relieve  from  land  floods  and  stagnant  waters,  the 
district  benefited  was  the  level,  that  is,  that  dis- 
trict which,  to  adopt  the  language  in  BooWs  Case. 
(5  Eep.  996),  was  "  subject  to  orowning "  if  the 
work  was  not  maintained.  And  in  Rex  v.  The 
Commissioners  of  the  Tmoer  HamJets  (9  B.  &  C.  517, 
523)  this  court  determined  that  the  commissioners 
were  bound  to  divide  the  district  over  which  they 
had  jurisdiction  into  levels  of  this  sort,  and  could 
not  join  Hacknej,  which  drained  into  the  river  Lea, 
in  the  same  district  as  the  rest  of  the  Tower 
Hamlets  which  drained  into  the  river  Thames,  and 
consequently  required  diflFerent  sewers.  Lord 
Tenterden,  in  delivering  the  judgment,  says  : — "  A 
great  deal  of  reliance  was  placed  in  the  argument 
on  the  word  *  level,'  which  is  found  in  the  report 
of  Booke's  Case  (sup.),  and  in  which  it  is  said  that 
all  who  be  within  the  level  are  to  contribute.  That 
is  very  true;  but  the  question  is,  what  is  the 
meaning  of  the  word  'level?'  Now,  that  word 
does  not  occur  in  the  Act  of  Parliament,  neither 
does  it  appear  in  the  commission.  If  we  are  to 
attribute  to  the  word  'level'  the  sense  sought 
to  be  attributed  to  it  in  this  argument,  that 
will  make  it  an  artificial  division  of  the  land; 
whereas  the  natural  import  of  the  word  denotes  not 
an  artificial  division  of  the  land,  but  the  particular 
character  and  situation  of  it.  So  understood, 
all  those  cases  and  all  those  expressions  which  say 
that  the  rate  is  to  be  made  equally  upon  all  the 
inhabitants  of  the  level,  will  stand  untouched  by 
our  decision."  This  is  quite  consistent  with  good 
sense  as  long  as  the  object  of  the  sewers  was 
only  to  save  the  land  from  being  drowned ;  but  as 
soon  as  the  sanitary  objects  become  of  importance, 
the  level  of  the  ground,  though  an  important 
element  in  determinmg  what  district  was  benefited 
bv  the  sewers,  ceased  to  be  the  sole,  or  even  the 
chief  one;  and  accordingly  in  Dorlitiq  v.  TJw 
Ensom  Board  (5  E.  &  B.  471,  483 ;  24  L.  J.  152, 
156,  M.  C),  this  court  in  construing  the  Public 
Bealih  Act  1848  (11  &  12  Vict.  c.  63),  held,  that 
'^^lie  occupier  of  premiaes  within  a  district  under 
the  management  of  a  local  board  of  health  may  be 


assessed  to  a  special  district  rate,  where  the  pre- 
mises, in  respect  of  which  he  is  so  assessed,  derive 
no  direct  and  immediate  benefit  from  the  works 
to  meet  the  expense  of  which  the  rate  is  im- 
posed." The  provisions  of  the  Public  Health 
Act  1848,  though  very  analogous  to  those  of 
18  k  19  Vict.  c.  120,  are  not  precisely  the  same ; 
and  the  Public  Health  Act  1848  contains  nothing 
equivalent  to  the  proviso  in  s.  76  of  11  &  12  Vict, 
c.  112,  which  is,  by  reference,  brought  down  into 
18  &  19  Vict.  c.  120.  It  is  not  easy  to  assign  any 
reason  why  the  Legislature  should  have  intended 
to  apply  a  different  rule  as  to  sewerage  districts 
within  the  metropolitan  district  from  that  which 
apphes  to  those  outside  of  that  district ;  but  there 
seems  no  doubt  that  by  this  proviso  they  have  to 
some  extent  done  so.  In  Tlie  Metropolitan  Board 
of  Works  V.  Tlie  Vaiixliall  Bridge  Com^paaiy  (supJ), 
the  Vauxhall  Bridge  Company  were  asseased  to  a 
sewer  rate  on  their  property  under  circumstances 
not  at  all  differing  from  those  under  which  the 
now  appellants  are  assessed  in  respect  of  theirs. 
The  action  was  brought  with  the  intention  of  rais- 
ing the  very  question  now  before  us.  The  decision 
of  the  court  was,  that  the  question-  could  not  be 
raised  by  action,  being  only  matter  of  appeal ;  but 
Lord  Campbell  intimated  for  the  guidance  of  the 
parties  an  extra-judicial  opinion  of  the  court 
(though,  as  he  says,  aware  that  it  was  not  binding) 
that  the  Commissioners,  in  making  the  rate, "  ought 
not  to  have  considered  merely  the  value  of  the 
property  of  the  company,  as  in  making  a  poor 
rate,  but  should  have  been  guided  by  the  benefit 
which  they  considered  that  the  property  derived 
from  the  sewers."  He  adds,  "  Having  said  so 
much  respecting  the  construction  of  the  Act  of 
Parliament,  we  must  refrain  from  giving  any 
o])inion  as  to  whether  benefit  was  derived  from  the 
sewers  to  any  or  what  part  of  the  property,  which 
the  commissioners  must  be  fully  compet^it  to 
determine."  The  commissioners,  acting  on  the 
advice,  have  from  that  time  imposed  no  sewer 
rate  on  the  Vauxhall-bridge,  though  thejr  have 
rated  the  approaches ;  and  a  similar  practice  has 
been  followea  in  respect  of  the  Hammersmith- 
bridge  until  the  present  rate,  on  which  the  appeal 
is  brought,  in  oraer  to  have  a  judicial  determina- 
tion on  the  question.  There  are  expressions  in  the 
opinion  given  by  Lord  Campbell  that  seem  to 
favour  an  idea  that  the  amount  of  the  assessment 
was  to  be  proportionate  to  the  amount  of  benefit 
derived  by  the  particular  property  ;  but  in  B^ig.  v. 
Head  (smt.)  Crompton,  J.,  who  was  a  party  to  the 
Van-fhaU-hrid^jfi  case  (nap.),  explains  that  it  was  in- 
tended merely  to  express  that  if  there  was  no  benefit 
(by  which  we  understand  to  be  meant  no  direct  and 
immediate  benefit)  there  was  to  be  no  rate,  but  if 
there  was  any  benefit  the  amount  of  the  rate  was 
to  depend  upon  the  poor-law  assessment.  We  are 
not  to  be  understood  as  afiirming  the  principle 
laid  down  in  the  VatLrMM-hridge  case  (sup.),  even 
thus  quaUfied,  or  as  determining  that  the  principle 
of  Dor/iitf/  V.  Th<'  Epsom  Board  is  not  applicaule 
to  a  district  within  the  metroi)olis  ;  but  we  do  not 
think  it  necessary  in  this  case  to  decide  the  general 
question,  for  in  Soiidy  v.  Wilsmi  (suj).),  where  it 
was  found  as  a  fact  that  Somerset  House  did  not 
derive  any  immediate  benefit  from  the  sewers, 
"  except  the  general  benefit  and  advantajge  of  being 
accessible,  and  of  its  approaches  and  neighbouring 
pnblic  ways  being  properly  drained  and  deanaed. 
tihia  court  Yield  V)bL<&  t«^  \«JLid,  the  court  saying  in 
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their  judgment  that  "  the  benefit  is  not  required 
to  be  immediate,  nor  do  the  cases,  or  the  commis- 
sion itself,  or  the  statutes,  say  anjrthing  of  the 
nature  or  amount  of  the  benefit.  Possibly  that 
benefit  may  be  so  extremely  small  that  a  jury 
would  not  have  found  the  fact  stated  in  the 
case.  But,  on  the  other  hand,  the  kind  of 
benefit  may  bo  of  high  value,  as  if  a 
house  were  inaccessible  because  surrounded 
by  marshes,  and  the  works  of  sewage  had  made 
them  hard  and  passable."  It  seems  to  us 
that  a  property  such  as  the  bridge  and  roads  of 
the  appellants  does  derive  a  benefit  of  this  kind 
from  the  proper  sewerage  of  this  district,  and  con- 
sequently, on  the  authority  of  Sondy  v.  Wilson 
(«»/).),  that  it  would  not  have  been  exempt  from 
the  jurisdiction  of  the  Commissioners  of  Sewers 
antecedent  to  1848.  If  this  be  so,  the  consequence 
follows  that  the  judgment  must  be  for  the  respon- 
dents. 

The  learned  judge  then  read  the  judgment  of 
CocKBU&N,  C.  J. — I  regret  that  I  am  unable  to 
concur  in  the  judgment  of  the  majority  of  the 
court.  I  agree  with  the  general  reasoning  of  my 
learned  brothers,  and  their  exposition  of  the  law ; 
nor  am  I  disposed  to  question  the  authority  of  the 
case  of  Soady  v.  Wilson  {sup.) ;  but  that  case 
appears  to  me  to  be  inapplicable  to  the  present,  as 
I  cannot  see  how  the  property  of  the  appellants 
on  Hammersmith-bridge  can  possibly  derive 
benefit  from  the  sewerage  of  the  district, 
whether  in  a  sanitary  point  of  view  or  any  other. 
The  bridge  is  only  of  uije  to  the  public  and  of  value 
to  the  appellants  as  a  means  of  trantdt  from  one 
side  of  the  Biver  Thames  to  the  other,  and  in  this 
respect  it  differs  from  the  gi-ouiid  occupied  by  the 
approaches,  which  are  partly  built  upon,  and  which, 
serving  for  the  purpose  of  habitation,  derive 
benefit  from  the  orainage  of  the  neighbourhood. 
The  bridge  plainly  derives  nu  immediate  benefit  as 
r^ards  sanitary  purposes,  neither  does  it  as 
regards  getting  rid  of  its  superfiuous  moisture,  as 
the  latter  is  carried  immediately  into  the  Thames 
by  means  wholly  independent  of  the  district  drain- 
age. It  is,  however,  said,  that  the  bridge,  as  well 
as  the  i^proaches  to  it,  may  derive  a  benefit  from 
the  proper  sewerage  of  the  distru.'t,  and  that  the 
case  comes,  therefore,  within  the  principle  of  the 
decisionin  Soady  v.  Wihon  (/*/(/>.).  It  does  not  appear 
to  me  that  this  can  be  so  in  fact.  The  ix>ads  which  lead 
to  this  bridge  from  the  metropolis  and  elsewhere 
are  public  roads,  and  must  be  maintained  in  a  proper 
state,  independently  of  the  district  drainage.  I 
cannot  suppose  that  the  general  public  desiring  to 
cross  the  River  Thames  into  Surrey  will  be  mate- 
rially influenced  by  the  state  of  the  sewerage  or 
drainage  of  the  Fulham  district,  and  though  it 
may  be  said  that  the  traffic  over  the  bridge  may 
be  increased  by  the  neighbourhood  on  the  northern 
side  being  populous  and  frequented,  and  that  this 
state  of  things  will  be  promoted  bv  an  efficient 
system  of  sewerage,  the  benefit  to  oe  derived  to 
the  bridge  property  from  this  source  appears  to 
me  of  too  speculative,  uncertain,  and  minute  a 
character  to  justify  the  subjecting  it  to  a  rate  for 
the  sewerage  of  the  district  on  the  assumption  of 
such,  a  benefit.  For  these  neasons,  I  think  our 
judgment  ought  to  be  in  favour  of  the  appellants ; 
bat  as  my  learned  brothers  hold  otherwise,  the 
judgment  of  the  court  must  be  for  the  respondents. 

Judgment  for  the  respondent, 

AiiUmoBya :  MlUer  aua  JSou;  Walsun  mid  Suiut. 


Saturdwy,  Jan.  21, 1871. 

Reg.  v.  Davidson,  Nanson  and  Morley. 

Ordei-  ofqtuuier  sessions — Appeal — Order  for  costs, 
upon  wJtom  to  he  inade — Quashing  order  as  to 
part  only. 
An  information  was  laid  by  E.  T.  Morley,  who  was 
the    swveyor  of    the  local  hoard  of   health   of 
Carlisle,  hut  without  reference  to  his  offi.<;lal  posir 
tion,  against  Johyi  Hargreaves,  for  the  molation 
of  a  hye-law  of  such  local  hoard ;  and  upon  the 
liearlng,  the  said  John  Hargreaves  was  convi^ed 
ami  ordered  to  pay  71.  lOs.  to  the  said  local  hoard 
for  tlielr  costs.    Mr.  Hargreaves,  thereupon,  gave 
notice  of  appeal  to  the  convicting  justices  and  to 
Mr.  Morley.    Both  the  justices  and  Mr.  Morley 
handed  their  notices  over  to  the  attoimey  for  the 
said  local  hoard,  and  he  coiiducted  tlie  defence  on 
the  hehalf  of  such  local    hoard.     Tlie    quarter 
sessions  quashed  the  conviction  with  costs;  and 
the  clerk  of  the  peace  directing  ths  costs  to  he  paid 
hy  tlie  respondeihts,   tlie  costs    were    taxed,    and 
helng  unpaid,  application  ivas  made  to  justi-ces 
for  a  war-rant  against  the  goods  of  Mr.  Morley  for 
the    amount.      Upon   the   order    of   the  qua/i'ter 
sessions  helng  removed  into  this  couH : 
Held,  first,  tlvat  it  was  had  in  ordering  the  costs  to  he 
pxld  hy  tlie  respondents,  wlio  were  tlie  convicting 
justices,  and  Mr.  Morley,  for  that  it  should  luive 
been  made  upon  the  local  hoard,  wlio  were  tlie 
paHles  appealed  against ; 
Secondly,  thai  as  tlic  order  was  valid,  except  as  to 
that  part   which    related   to   costs,    it  sliould   he 
qiuislied  as  to  tluU  part  only. 
This  was  a  rule  calling  upon  the  prosecutor  to 
show  cause  why  an  order  of  sessions  made  on  the 
appeal  of  John  Hargreaves  against  a  conviction 
under  the  hands  and  seals  of  Alexander  Davidson 
and  Thomas  Nanson,  Esqrs.,  two  of  Her  Majesty's 
justices  of  the  peace  in  and  for  the  county  of  Cum- 
berland, whereby  the  said  conviction  was  quashed, 
and  the  defendants  were  ordered  to  pay  certain 
costs  in  the  said  order  mentioned,  should  not  be 
quashed  for  the  insufficiency  thereof. 
The  conviction  was  as  follows  : 

City  of  CarlisU  to  wit. — Be  it  remembered^  that  on  the 
9th  Aug.  1869,  John  Hargreaves,  of  Brunswick-street,  in 
the  dty  of  Carlisle  aforesaid,  manufacturer,  is  convicted 
before  us,  Alexander  Davidson  and  Thomas  Nanson, 
Esqrs.,  two  of  Her  Majesty's  justices  of  the  peace  in  and 
for  the  said  city  of  Carlisle,  for  that  he,  the  said  John 
Hargreaves,  on  the  12th  July  1869,  and  on  divers  other 
days  and  times  between  the  said  12th  July  and  tho  20th 
of  the  said  month  of  July,  at  the  parish  of  St.  Mary  Car- 
lisle, in  the  city  aforesaid,  did,  without  the  consent  of 
the  Carlisle  Local  Board  of  Health,  build  upon  a  cer- 
tain open  space  belonging  to  a  certain  building  used  as 
a  dwelling-hou«e,  situate  in  Brunswick-street,  in  the  city 
aforesaid,  contrary  to  the  form  of  the  statute  in  that  case 
made  and  provided,  and  the  bye-laws  of  the  said  local 
board  of  health,  and  we  do  adjudge  that  the  said  John 
Hargreaves  hath  forfeited  for  his  said  offence  the  sum 
of  40s.,  and  that  he  do  pay  to  the  said  Carlisle  Local 
Board  of  Health  the  further  sum  of  71.  lOs.,  to  and  for 
their  costs  in  his  behalf.  Given  under  our  hands  and 
s^s  the  day  and  year  first  above  written 

Alex.  Davidson,  Mt^or  (L.S.) 
Thomas  Nanson  (L.S.) 

Tho  order  of  the  quarter  sessions  upon  the 
appeal  was  the  following  : 

Cumberland  to  wit. — At  the  general  quarter  sessions  of 
the  peace  of  our  sovereign  Lady  the  Queen,  holden  at 
Carlisle  in  and  for  the  county  of  Cumberland,  on  Tuesday, 
the  19th  Oct.,  in  the  Slat  vear  of  the  reign  of  our  «o\i.«c»!CD' 
Lady  the  QueenWctonaA^®^  A»1ot^  <»T\«ai.*vw}ac«»<A;j8^ 
said  liady  the  Qiaoen,  ia  \Jltta  \saaaa  s»\isi\J3  ^%5A^iJfi»^»^K»»^ 
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and  detennine  diyers  felonies,  trespasses,  and  other  mis- 
demeanors in  the  same  conniy  committed.  Whereas  at 
the  general  quarter  sessions  of  the  place  above  men- 
tioned an  appeal  by  John  Hargreaves  against  a  oonyiotion 
of  Alexander  Davidson  and  Thomas  Nanson,  Esqrs.,  two  of 
Her  Majesty's  jastioes  of  the  peace  for  the  borough  of 
Carlisle  in  the  same  county,  bearing  date  the  9th  Aug. 
1869,  came  on  to  be  triea,  wherein  the  said  Jolm 
Har^reares  was  appellant,  and  the  said  Alexander 
Davidson  and  Thomas  Nanson,  Esqrs.,  and  Edward 
Taylor  Morley,  gentleman,  were  respondents.  After 
hearing  of  Mr.  Fawcett  and  Mr.  Hills,  of  counsel  for  the 
said  respondents,  and  Mr.  Dawson  and  Mr.  Thurlow,  of 
counsel  for  the  said  appellant,  the  said  appeal  was  then 
heard,  determined,  ana  decided  in  favour  of  the  said 
appellant.  Now  therefore  this  court  doth  order  that  the 
taid  conviction  shall  be  quashed,  and  that  the  said 
respondents  shall  pay  to  the  said  appellant  the  sum  of 
581.  ISs.  2d.  for  his  costs  incurred  by  him  in  the  said 
appeal,  and  which  sum  is  hereby  ordered  to  be  paid  to 
the  clerk  of  the  peace  for  the  said  county  at  his  office  in 
Carlisle  in  the  said  county,  on  or  before  the  27th  Nov. 
1869,  to  be  by  him  paid  over  to  the  said  appellant. 

By  the  court  (Signed)  Hodgson. 

The  clerk  of  the  peace  having  taxed  the  appel- 
lant's costs,  he  gave  the  following  certificate : 

I  hereby  certify  that  at  a  court  of  general  quarter 
sessions  of  the  peace  holden  at  Carlisle  on  the  19th  Oct. 
last  past,  an  appeal  by  John  Hargreaves  against  a  con- 
viction of  Alaxander  Davidson  and  Thomas  Nanson, 
Esqrs.,  two  of  Her  Majesty's  justices  of  the  peace  for  the 
b'trough  of  Carlisle,  in  the  said  coun^,  came  on  to  be 
tried,  and  was  then  heard  and  determmed,  and  the  said 
court  of  general  quarter  sessions  thereupon  ordered  that 
the  said  conviction  should  be  quashed,  and  that  the  said 
respondent  should  pay  to  the  said  appellant  the  sum  of 
581.  ISs.  2d.  for  his  costs  incurred  by  him  in  the  said 
appeal,  and  which  sum  was  thereby  ordered  to  be  paid  to 
we  clerk  of  the  peace  for  tibe  said  oouniiy,  on  or  before 
the  27th  Nov.  last  past,  to  be  by  him  handed  over  to  the 
said  appellant.  And  I  further  certify  that  the  said  sum 
for  costs  has  not,  nor  has  any  pEirt  thereof  been  paid  in 
obedience  tj  the  said  order. 

The  information  was  laid  by  Edward  Taylor 
Morley,  in  his  own  name,  not  stating  that  it  was 
laid  by  him  at  the  instance  of  the  local  board  of 
health  of  Carlisle,  or  that  he  was  an  officer  of  such 
local  board.  The  notice  of  appeal  given  by  the 
appellant  was  directed 

^  To  Alexander  Davidson  and  Thomas  Nanson,  both  of  the 
ci^  of  Carlisle,  Esquires,  two  of  Her  Majesty's  justices 
of  the  peace  in  and  for  the  dty  of  Carlisle,  and  to 
Edwara  Taylor  Morley,  of  Wilfired-street,  in  the  ci^ 
aforesaid. 

It  app^u^d  that  there  is  a  local  board  of  health 
for  the  city  of  Carlisle,  the  town  council  being 
such  board,  and  that  Mr.  Edward  Taylor  Morley 
is  the  surveyor  of  the  board.  A  body  of  bye-laws 
having  been  framed,  Mr.  Hargreaves  was  supposed 
to  have  violated  one  of  them,  whereupon  Mr. 
Morley  laid  the  information  in  question  against  him 
at  the  instance  and  by  the  authority,  as  he  alleged, 
of  the  local  board.  At  the  hearing,  Mr.  J^hn 
Nanson,  who  was  the  town  clerk  and  the  clerk  of 
the  local  board,  attended  and  conducted,  as  he 
stated  in  his  affidavit,  on  behalf  of  the  said  board. 
Upon  notices  of  appeal  being  served  upon  the 
two  justices  and  Mr.  Morley,  they  respectively 
sent  them  to  Mr.  Nanson  (such  town  clerk), 
who  was  instructed  by  the  local  board  to  de- 
fend the  appeal  and  support  the  conviction, 
which  he  accordingly  did,  the  said  justices 
and  Mr.  Morley  taking  no  part  in  it,  except 
that  the  last-named  gentleman  was  examined 
as  a  witness.  That  in  the  result  the  con- 
yiction  was  quashed,  and  upon  the  counsel  for  the 
appellant  applying  for  costs,  the  chairman  said  the 
costs  woala  follow  the  conviction.    The  sessions 


being  then  adjourned,  the  costs  were  afterwards 
taxed  by  the  clerk  of  the  peace,  and  a  certificate 
given  as  before  mentioned.  These  costs  not  being 
paid,  the  appellant  applied  to  justices  at  pettjr  ses- 
sions for  a  warrant  of  distress.  This  was  resisted 
upon  the  ground  that  the  order  for  costs  was  bad, 
inasmuch  as  it  ought  not  to  have  been  made  either 
upon  the  convicting  justices  or  Mr.  Morley,  but 
upon  the  local  board  of  health,  who  were  the  real 
respondents.  Upon  this  the  appellant's  attorney 
abandoned  his  application  as  against  the  justices, 
who  he  admitted  were  not  liable,  but  pressed  for  a 
warrant  against  Mr.  Morley  ;  but  upon  its  bein^ 
ur^ed  that  he  also  was  not  hable,  and  that  an  apph- 
cation  to  remove  the  order  into  the  Court  of 
Queen*s  Bench,  in  order  to  its  beinj^  quashed, 
should  at  once  be  made,  the  justices  adjourned  the 
case,  whereupon,  the  rule  for  the  present  certiorari 
was  obtainea,  on  the  ground  tkat  the  quarter 
sessions  had  no  jurisdiction  to  make  an  order  for 
costs  upon  either  the  convicting  justices  or  Mr. 
Morley,  who  were  neither  of  them  the  real  parties 
to  the  appeal,  although  their  names  were  inserted 
in  it  as  respondents. 

Qiuiin,  Q.C.,  showed  cause. — It  is  not  sought  to 
make  the  convicting  justices  pay  the  costs,  indeed 
the  warrant  was  not  applied  for  as  against  them ; 
but  Mr.  Morley  is  clearly  liable,  for  it  was  he  who 
laid  the  information  in  his  own  name,  and  who  was 
the  respondent  upon  the  appeal.  The  objection  is 
a  merely  technical  one — that  the  clerk  of  tne  peace, 
in  drawing  up  the  order,  inserted  Mr.  Morley's 
name  instead  of  the  local  board.  The  local  board 
and  Mr.  Morley  are,  in  effect,  the  same  persons, 
and  if  Mr.  Morlev  were  to  pay  these  costs,  he  would 
be  repaid  by  the  local  board.  It  is  not  right 
that  Mr.  Hargreaves  should  lose  his  costs  by  the 
error  of  -the  clerk  of  the  peace,  if  it  be  one. 
[GocKBURX,  C.J. — Was  it  not  your  fault  in  making 
Mr.  Morley  the  respondent  in  the  ap|)eal  ?]  The 
information  was  by  Mr.  Morley  in  his  own  name, 
no  mention  being  made  that  he  was  acting  for  the 
local  board.  [Blackburn,  J. — But  the  conviction 
treats  the  local  board  as  the  real  parties,  for  the 
costs  are  directed  by  it  to  be  paid  to  them.]  By 
the  135th  section  of  the  11  &  12  Vict.  c.  69  (Public 
Health  Act  1848),  the  appellant  may  appeal  to  the 
sessions,  and  he  is  to  give  notice  to  the  local  board 
of  health,  or  justice  or  justices,  by  whose  act  he 
may  think  himself  aggrieved,  and  the  court  may 
award  such  costs  to  the  party  appealing  or 
appealed  against,  as  they  shall  think  proper.  Here 
the  notice  was  given  both  to  the  justices  and  to  the 
party  who  represented  the  local  board.  [Cockburn, 
C.J. — The  notice  was  given  to  Mr.  Morley,  but 
there  is  nothing  in  the  Public  Health  Act  which 
authorises  the  surveyor  to  act  in  his  own  behalf.] 
But  if  Mr.  Morley  had  objected  to  being  made  a 
respondent,  he  should  have  done  so  upon  the  hear- 
ing of  the  appeal.  [Blackburn,  J. — ^The  notice  to 
Mr.  Morley  was  a  nullity,  unless  as  representing 
the  local  board.]  The  attorney  for  the  local  board 
defended  the  appeal.  [Blackburn,  J. — Suppose 
notice  of  appeal  had  only  been  given  the  justices, 
and  they  should  not  appear  themselves  but  give 
the  notice  to  the  local  board,  could  not  the  local 
board  appear?  and  must  the  conviction  be  quashed 
because  tne  justices  themselves  did  not  choose  to 
defend  the  appeal  P  Do  you  say  that  the  local 
board  of  health  had  no  right  to  appear?]  Tes, 
they  had  no  right  to  appear.  Mr.  Morley  never 
objected   to   being    treated   as    the   respondent. 
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[CocKBUBN,  C.J. — He  could  not  have  supposed 
that  he  would  have  been  rendered  responsible 
for  costs,  especiallv  after  what  took  place  in  the 
court  below.  The  local  board  no  doubt  ought  to 
pay  these  costs.] 

Manisty,  Q.  G.,  and  Gatea,  appeared  for  the 
justices  at  sessions,  and  contendea  that  the  order 
of  the  court  as  pronounced  being  merely  quashed 
with  costs,  the  costs  would  properly  fall  on  the 
real  parties  intended,  namely,  the  local  board,  who 
were  the  parties  intended,  and  that  such  costs 
migh  be  awarded  against  them,  although  their 
names  were  not  inserted  as  respondents:  (B,  v. 
Robinsan,  17  Q.  B.  466 ;  Beg  v.  Justices  of  Hants, 
1  B.  &  Ad.  659.)  Also  that  this  court  has  power  to 
quash  part  of  an  order  which  may  be  bad,  if  the 
remainder  of  the  order  can  stand  independently  of 
such  bad  part,  which  would  be  the  case  here,  if 
only  that  part  of  the  order  relating  to  costs  were 
to  be  quasned. 

B.  T.  Sweet,  9  East.  25 ; 
£.  T.  Mcnddenj  8  B.  A  C.  78. 

The  CouKT  called  upon  Pollock,  Q.  C,  and  T.  P.  E. 
Thompson,  to  argue  the  last  point,  but  they  de- 
clined to  do  so. 

CocKBURN,  C.  J. — ^What  we  must  do  in  this  case 
is  to  quash  so  much  of  the  order  of  Quarter 
sessions  as  applies  to  costs.  It  is  clear  that  no 
co8t<  could  be  given  as  against  the  convicting 
justices.  In  Bex  v.  The  Justices  of  Habits,  it  was 
clearly  laid  down  that,  although  tne  justices  may 
be  the  nominal  respondents,  yet  they  cannot  be 
made  subject  to  costs,  but  that  it  should  be  the 
party  who  is  really  interested.  That  decision  is 
m  point  in  the  present  case.  The  order,  therefore, 
so  far  as  the  justices  are  concerned,  is  clearly  bad. 
Then,  as  regards  the  other  respondent,  Mr.  Morlev, 
it  is  true  he  laid  the  information,  but  it  is  equally 
cleu*  that  it  was  laid  by  him  as  an  officer  of  the 
local  board,  and  the  justices  below  so  treated  it, 
for  they  gave  the  costs,  not  to  Mr.  Morley,  but  to 
the  local  board.  Then  when  we  come  to  the 
appeal,  although  the  notice  was  given  to  Mr.  Mor- 
ley, the  local  board  appear  to  have  taken  it  up  and 
th^*efore  we  must  see  who  were  really  the  parties 
answerinff  to  the  characters  of  respondents.  These 
were  unc&ubtedly  the  local  board.  The  quarter 
sessions  therefore  went  beyond  their  powers  in 
makinff  the  order  for  costs  upon  Mr.  Morley  indi- 
vidoalfy.  The  only  other  question  is — can  we 
quash  an  order  as  to  part  P  U  pon  the  authorities 
it  would  seem  that  we  can  do  so,  and  therefore  I 
think  that  in  this  case  we  ought  to  quash  it  so  far 
as  concerns  the  direction  as  to  costs,  leaving  the 
order  to  stand  as  regards  the  remainder. 

BiACKBUKV,  J. — I  am  of  the  same  opinion.  If 
we  look  to  the  13drd  section  of  the  Public  Health 
Act  1848,  we  shidl  find  that  no  proceedings  can  be 
taken  to  recover  any  penalty  incurred  under  the 
Act  except  by  the  person  aggrieved  or  the  local 
board,  or  in  certain  cases  by  the  parish  officers, 
without  the  consent  in  writmg  of  the  Attorney- 
General,  so  that  in  the  present  case  Mr.  Morley 
could  not  have  laid  this  information  on  his  own 
account,  but  merely  as  an  officer  of  the  local  board 
for,  and  at  tiieir  instance;  and  that  this  was  under- 
stood to  have  been  so,  is  clear  from  the  fact  that  the 
justices  in  convicting  Mr.  Hargreaves  gave  costs 
to  the  local  board,  the  justices  thinking  that  they 
were  really  the  parties  for  whom  the  information 
lakL    Then  we  have  the  appeal  clause,  which 


is  sect.  135,  and  which  enacts  that  the  party 
aggrieved  may  appeal  to  the  court  of  general 
quarter  sessions;  "but  the  appellant  shall  not  be 
heard  in  support  of  the  appeal  unless  within  four- 
teen days  arter  the  making  and  publication  of  the 
rate  appealed  a^inst,  or  accrual  of  the  cause  of 
complamt,  he  give  to  the  local  board  of  health  or 
justice  or  justices  by  whose  act  he  may  think  him- 
self aggrieved,  notice  in  writing  stating  his  inten- 
tion to  bring  such  appeal,  together  with  a  statement 
in  writing  of  the  grounds  oi  appeal.  And  the  said 
court  upon  hearing  and  finally  determining  the 
matter  of  the  appeeJ  shall  and  may  according  to  its 
discretion  award  such  costs  to  the  party  appealing 
or  appealed  against  as  they  shall  think  proper. 
Now,  then  comes  the  question — ^when  there  is  a 
provision  that  costs  may  be  given  to  the  party 
ajypeAtlhig  or  appealed  agahist,  who  is  the  party 
appealed  against  in  this  case?  Morley  had  no 
interest  in  the  matter,  he  did  not  get  the  costs 
below.  It  is  clear  that  the  party  really  appealed 
a^inst  was  the  local  board;  and  upon  refer- 
ring to  Bex  V.  Tlie  Justices  of  Hants,  we  find  it 
decided  that  the  party  appealed  against  is  the 
party  who  is  really  interested.  The  justices  at 
(]|uarter  sessions  having  therefore  made  an  order 
in  respect  of  part  of  which  they  had  jurisdiction, 
and  in  another  part  not  jurisdiction,  we  must 
quash  that  part  of  it  over  which  they  had  not 
jurisdiction. 

Melloii,  J. — I  am  also  of  the  same  opinion. 
The  condition  of  the  appeal  is  that  notice  shall 
be  ^vcn  to  the  local  board  of  health  or  to  the 
justices.  Now  here  the  notice  was  served  upon 
the  justices  and  Mr.  Morley,  who  was  the  surveyor 
of  the  local  board;  but  as  the  local  board  were 
undoubtedly  the  real  parties  in  the  litigation,  if 
the  sessions  had  made  their  order  for  costs  upon 
them  they  would  have  been  perfectly  right.  Wnen 
the  court  made  the  order,  everyone  of  course 
supposed  that  the  local  board  would  have  paid  the 
amount,  and  that  they  would  not  have  taken  this 
somewhat  unworthy  objection. 

Hannen,  J.,  concurred. 

Order  quashed  as  to  costs. 

Attorneys  for  the  applicant,  James,  Curtis  and 
James. 

Attorneys  for  the  justices  and  the  defendant, 
Sltarpe  and  UUithome, 


Satmday,  AprU  22,  1871. 

BeO.  V,  LOVIBOND. 

Indiciment — When  not  the  proper  remedy — The 
Metropolis  Management  Amendttient  Act  1862 — 
Violation  of  the  provisions  of  sect  76 — Suinnuiry 
proceedings  before  a  justice. 

Where  a  statute  creates  a  new  offence  by  prohibiti^ig 
and  making  nnlawfid  anything  which  was  laivful 
before,  and  appoints  a  specific  remedy  against 
such  neio  offence  by  a  particular  method  of  prO' 
ceeding,  that  particular  method  of  proceeaing 
mrtst  be  pursued,  and  no  other. 

Where,  therefore,  the  defendant  liad,  as  was  alleged, 
viol<ited  the  provisions  of  sect.  75  of  the  25  ^  26 
Vict.  c.  102  (T/t€  Metropolis  Managetnent  Anvend- 
meat  Act  1862),  by  ereAing  a  building  without  the 
consent  of  the  Metropolitcm  Board  of  Works  a/nd 
beyond  me  litie  of  building  as  provided  for  by  the 
said  section^  and  wlUch  said  section  points  out  Uie 
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remedy  for  such  violation  by  swrninai-y  pi'oceedings 
befoi'e  a  justice: 
Held,  thai  tlie  r&itiedy  for  such  offeiice  was  hu  sum- 
mary p^roceeding  otUy,  and  thai  an  indi^^ttnent 
would  iiot  lie. 
This  was  a  proceeding  by  an  indictment  preferred 
by  the  Metropolitan  Board  of  Works  against  the 
defendant  for  an  alleged  breach  of  the  provisions 
of  the  75th  section  of  the  Metropolis  Management 
Amendment  Act  1862  (25  &  26  Vict.  c.  102),  in 
erecting  a  building  beyond  the  general  hne  of 
buildings  in  a  street  within  their  jurisdiction.  It  is 
enacted  by  the  said  section ''  that  no  building,  struc- 
ture, or  erection  shall,  without  the  consent  in  writ- 
ing of  the  Metropolitan  Board  of  Works,  be  erected 
beyond  the  general  line  of  buildings,  in  any  street, 
place,  or  row  of  houses  in  which  the  same  is  situate 
m  case  the  distance  of  such  line  of  buildinjp  of 
the  highway  does  not  exceed  fifty  feet,  or  within 
fifty  feet  of  the  highway  when  the  distance  of  the 
line  of  buildings  therefix)m  amounts  to  or  exceeds 
fifty  feet,  notwithstanding  there  being  gardens  or 
vacant  spaces  between  the  hne  of  buildings  and  the 
highway,  such  general  line  of  buildings  to  be 
decided  by  the  superintending  architect  to  the 
MetropoUten  Board  of  Works  for  the  time  being ; 
and  in  case  any  building,  structure,  or  erection  be 
erected  or  be  begun  to  be  erected  or  raised  without 
such  consent,  or  contrary  to  the  terms  or  condi- 
tions on  which  the  same  may  have  been  granted, 
it  shall  be  lawful  for  the  vestry  of  the  parish  or  the 
board  of  works  for  the  district  in  which  such  build- 
ing or  erection  is  situate,  to  cause  to  bo  made  com- 
plaint thereof  before  a  justice  of  the  jieace,  who 
shall  thereupon  issue  a  summons  requiring  the 
owner  or  occupier  of  the  premises,  or  the  builder 
or  person  engaged  in  any  work  contrary  to  this 
enactment,  to  appear  at  a  time  and  place  to 
be  stated  in  the  summons  to  answer  such  com- 
plaint, and  if  at  the  time  and  place  appointed  in 
such  summons  the  said  complaint  shall  be  proved 
to  the  satisfacti'^n  of  the  justice  before  whom  the 
same  shall  be  heard,  such  justice  shall  make  an 
order  in  writing  on  such  owner  or  occupier,  builder, 
or  person  directing  the  demolition  of  any  such 
building  or  erection,  or  so  much  thereof  as  may  be 
beyond  the  said  general  line  so  fixed  as  aforesaid, 
within  such  time  as  such  justice  shall  consider 
reasonable,  and  shall  also  make  an  order  for  the 
payment  of  the  costs  incurred  up  to  the  time  of 
nearmg ;  and  in  default  of  the  building  or  erec- 
tion complained  of  being  demolished  within  the 
time  limited  by  the  said  order,  the  said  vestry  or 
board  shall  forthwith  enter  the  premises  to  which 
the  order  relates,  and  demolish  the  building  or 
erection  complained  of,  and  do  i^'hatever  may  be 
necessary  to  execute  the  said  order,  and  may  also 
remove  the  materials  to  a  convenient  place,  and 
subsequently  sell  the  same  as  they  think  fit ;  and 
all  ex|)onses  incurred  by  the  said  vestir  or  board 
in  carrying  out  the  said  order  and  in  disposal  of 
the  said  materials  may  be  recovered  by  the  said 
vestry  or  board  from  the  owner  or  occupier  of  the 
said  premises,  or  the  builder  or  person  engaged  in 
the  work,  either  by  action  at  law  or  in  a  summary 
manner  before  a  justice  of  the  peace,  at  the  option 
of  the  said  vestry  or  board,  in  manner  provided  by 
the  .227th  section  of  the  firstly-recited  Act"  (18  &  19 
Vict.  c.  120)  "  as  to  the  recovery  of  penalties."  The 
indictment  having  been  removed  bv  certioran,  was 
tried  at  the  sittings  after  Trinity  Term,  in  Middle- 
sex, before  Hannen,  J.,  and  a  special  jury,  on  the 


14th  June  1869,  and  it  was  agreed  that  a  verdict 
should  be  entered  for  the  Crown,  with  liberty  to 
state  the  facts  in  the  form  of  a  special  case,  and 
that  the  court  should  direct  on  the  facte  so  stated 
that  the  verdict  so  entered  should  stand,  or  that  it 
should  be  set  aside,  and  a  verdict  entered  for  the 
defendant. 

The  following  are  the  facts  of  the  case : 

1.  Lille-road  (the  alleged  street  in  which  the 
building  complained  of,  was  built  by  the  defendant) 
is  a  road  and  public  highway,  leading  from  London 
to  Fulham. 

2.  The  defendant's  premises,  until  the  erection 
complained  of,  consistCMl  of  an  old  house  (where  the 
defendant  resided)  and  premises  standing  at  a 
considerable  distance  from  the  road,  in  grounds 
extending  to  the  road  in  question,  and  bounded  by 
a  wall  9ft.  in  height  and  400fl.  in  length.  In  the 
north-west  comer,  at  about  lOit.  from  the  road, 
stood  within  the  grounds  a  lodge  and  stables,  the 
grounds  extended  on  the  east  to  the  line  shown 
on  the  plan  as  dividing  them  from  the  ground  on 
which  llosa-villa  standis. 

3.  From  time  to  time,  within  the  last  forty 
years,  other  houses  and  buildings  have  been  built 
on  each  side  of  the  road.  The  buildings  shown  on 
the  plan  and  coloured  black  were  in  existence  at 
the  time  of  the  proceedings  of  the  MetropoHtan 
Board  of  Works  mentioned  in  this  case,  ana  when 
the  erection  of  the  building  complained  of  was 
commenced,  the  buildings  shown  by  a  red  colour, 
with  the  exception  of  the  brewery,  have  been  since 
built. 

4-.  The  houses  called  Rosa  Villas  and  Hermitage 
Cottfiges  are  small  semi-dotac*hed  houses,  having 

fardens  in  front,  dinded  from  the  footway  by  a 
warf  wail  with  iron  railing  on  the  top.  Tho 
fronts  of  these  houses  vary  m  distance  from  tne 
inner  edge  of  the  footpath  from  3;Jft.  to  33ft.  9in. 
The  length  of  the  frontage  of  Bosa  Villas  and 
Hermitage  Cottages  is  280ft.  These  are  the  oldest 
of  the  houses,  except  the  defendant's  residence,  its 
lodge,  and  stabUng. 

5.  Beyond  Eosa  Villas  and  Hermitage  Cotta^^ 
on  the  east,  at  the  time  of  the  erection  of  the  build- 
ing complained  of,  and  up  to  the  trial  of  the  in- 
dictment, there  stood  some  other  houses  in  carcase. 
They  are  called  in  the  certificates  of  the  said 
architects  hereinafter  mentioned,  "houses  still 
unfurnished."  The  fronts  of  the  carcases  coloured 
pink  in  the  said  plan  B  stood  bac^k  from  the  said 
road  in  spaces  intended  for  gardens,  at  varying 
distance,  those  in  the  middle  being  30ft.,  the 
westernmost  21ft.  5in.,  and  the  eastenunost 
22ft.  2in.  from  the  inner  edge  of  the  foothpath, 
the  distances  varying  according  to  the  curve  of  the 
road,  the  length  of  these  frontages  including  the 
land  in  the  aggregate  is  330ft. 

6.  Lille-road,  alter  passing  Bosa-villas  and  the 
unfinished  houses,  runs  to  the  east  part,  what  was 
at  the  time  of  the  certificate  a  piece  of  vacant 
ground,  and  bevond  that  is  crossed  by  a  street 
called  Bichmond-place,  at  a  distance  of  300  yards 
from  the  brewery.  The  end  house  of  Richmond- 
place  abutted  on  the  footpath  of  Lille  road,  and 
windows  of  the  houses  look  into  Lille-road.  Since 
then  the  shops  along  Lille-road  coloured  pink  have 
been  built.  Lille-road  then  crosses  the  railway  by 
a  bridge,  and  continues  on  through  Brompton 
towards  London.  The  other  houses  and  buiidmgs 
were  built,  as  appears  by  the  plan  A.  These  houses 
and  buildiiigB  varied  in  their  distances  from  the 
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mner  edge  of  the  foot(»th,  and  in  their  architec- 
tural chMraotor  and  Biie,  and  atood  generallj  in 
gardenB.  The  western  end  of  Lille-road  JH  aepa- 
rated  from  Crown-road  W  North-end-road. 

7.  In  the  autumn  of  1867  the  defendant,  who  is 
a  brewer,  proceeded,  with  the  sanction  of  the  local 
boatd,  to  erect  the  bailding  on  the  plan  A,  called  the 
Brewery.  In  the  first  place  be  proceeded  to  erect 
the  back  part  of  the  buildings  farthest  from  the 
road,  which  was  required  for  the  machinery  used 
in  the  bttsincBa.  Part  of  the  building  sclieme  in- 
volved the  erection  of  a  chimney  at  the  back  of 
the  bailding  )  and  the  plans  of  the  part  of  the 
building,  BO  far  only  as  was  necessary  to  show  the 
position  of  the  chimney,  were  shown  to  the  prose- 
cutoTB,  whose  consent  was  asked  and  obtained  to 
its  erection.  On  the  15th  Feb.  1868  the  defendant 
had  completed  the  back  part  of  the  building,  and 
the  maohinoy  was  being  erected  therein,  and  in 
puTBuance  of  the  original  plana  (which  he  had  not 
ahown  to  the  prosecutors)  be  had  preptoed  the 
foondabione,  and  was  putting  in  the  footings  of 
the  rest  of  the  building,  which  wan  to  be  used 
as  a  tnn  room,  when,  in  consequence  of  a  sug- 
gestion made  to  him,  the  defendant  called  on 
Mr.  Vulliamy,  the  eupcrintending  architect  of  the 
Metropolitan  Board  of  Works,  and  produced  to 
him  the  plan  marked  C,  with  the  proposed  build- 
ings marked  in  red  ink,  and  Mr.  Vulliamy  pro- 
mised to  lay  the  matter  before  the  board  for  tlieir 
congent,at  the  same  time  cautioning  the  defendant 
against  building  without  their  permi-jsion.  The 
board  reftued  their  consent  to  the  buildings, 
because  they  would  extend  beyond  the  houses  in 
the  road,  and  gave  notice  to  the  defendant  of  such 
refusal.  Ho,  however,  continued  to  build  according 
to  his  proposed  plan,  and  at  the  time  of  the  indict- 
ment had  nearly  completed  the  buildingis.  The 
board,  upon  the  defendant  continuing  to  build, 
directed  Mr.  Tnlliamy  to  decide  the  general  line  of 
buildings  under  sect.  75  above  mentioned. 

8.  The  defendant  and  hie  architect  attended 
before  Mr.  Vulliamy,  who,  on  or  about  the  2Pth 
Ai»il  1866,  proceeded  to  the  spot,  and  afterwards, 
on  the  30th  April  in  the  same  year,  gave  his  deci- 
sion aod  drew  up  a  certificate,  a  copy  whereof, 
marked  D,  accompanies  and  is  part  of  this  case. 
He  dooumeut  was  partly  in  writing  and  partly  in 
print.  The  printed  part  is  shown  in  rod  ink  in  the 
■aid  copy,  and  was  filled  in  and  altered  in  writing, 
as  shown  in  black  ink.  The  said  plan  marked  B, 
was  annexed  hereto.  The  orginals  of  the  said 
oertificatea  and  plan  may  be  referred  to  on  the 
■rgumant  of  this  case. 

9.  In  consequence  of  a  letter  received  from  the 
defendant's  attorneys,  dated  the  Ist  May  Mr 
Vulliamy  altered  the  form  of  certifioite, 

10.  At  the  time  these  certificates  were  given,  and 
when  Mr.  YulUamy  first  visited  the  spot  for  the 
purpose  of  deciding  the  general  line  of  buildings, 
the  buildinj;  objected  to  was  in  carcase,  and  tlie 
too!  all  but  completed.  The  wall  of  the  building 
nearest  the  road  was  built  within  the  wall  of  the 
grounds  of  the  defendant's  residence,  the  Hermitage. 
The  frontage  of  this  building  to  the  road  was  built 
5in.  farther  from  the  centre  of  the  road  than  the 
k»  of  the  cAd  boundary  wall,  which  was  pulled 
down  along  this  frontage,  bat  the  building  extends 
dose  to  the  edge  of  this  road,  aad  stood  at  the  time 
(d  the  iadiotmBnt  33ft.  nearer  the  rtwd  than  Rosa 
ViDm,  and  27ft-  nearer  than  the  laid  general  bus 
M  Aaadnd  by  tbe  said  sqporiutending  arcbiteoL 


11.  Previons  to  the  said  certificates  of  Mr. 
Vulliamy,  the  bouBee  along  Lille-road  stood,  as 
abovo-sUited  in  this  case,  at  various  distances  from 
the  road,  and  the  jury  on  the  trial  found  that  at 
the  time  when  the  defendant  erected  his  building, 
and  at  the  time  when  Mr.  Vulliamy  gave  his  certi- 
ficate, there  was  no  general  line  of  bailding  in 
Lille-road.  This  was  the  only  question  left  to  the 
iiiry,  and  upon  which  their  verdict  was  given,  sub- 
ject to  this  s]>ecial  case, 

12.  There  was  no  building  standing  with  its 
frontage  line  at  such  a  distance  from  the  footrath 
as  decided  by  Mr.  Vulliamy  to  be  the  general  line, 
viz.,  27ft.  He  stated  on  the  trial  that  he  decided 
the  general  line  as  being  the  mean  distance  between 
33ft.  (the  distance  from  the  footpath  to  some  of  the 
houses  in  Rosa-villas)  and  22lt.  (the  distance  of 
some  of  the  houses  in  carcase).  There  is  a  space 
of  20ft.  between  Rosa-viUae  and  the  defendant's 
building  called  the  Brewery. 

13.  The  district  board  within  whose  limitH  the 
building  stands  having  refused  to  make  acomplaint, 
or  to  take  proceedings  under  tho  75th  section,  the 
Metropolitan  Board  of  Worka  preferred  this  in- 
dictment. 

14.  The  court  is  to  have  power  to  draw  infe- 
rences of  fact,  but  it  is  to  be  taken  as  a  fact  that, 

__     ^       ^ 

general  line 
general    line    of 


of     buikling 
buildings. 

The  question  for  the  opinion  of  the  court  is, 
whether  upon  the  facts  above  stated  the  present 
indictment  is  sustainable  ?  If  the  court  should  be 
of  opinion  in  the  affirmative,  the  verdict  as  entered 
is  to  stand ;  if  in  the  negative,  the  verdict  so 
entered  is  to  be  set  aside  and  a  verdict  entered  for 
the  defendant. 

Manialy,  Q.  C.  {Hctcul/r  with  him)  appeared  in 
support  of  the  prosecution. — The  builtfing  in  this 
cnse  was  erected  without  the  consent  of  the  board, 
and  not  within  the  hne  laid  down  by  the  architect. 
[Mbllor,  J.— The  question  to  be  determined 
reallv  is,  can  an  indictment  lie  when  there  is 
anotKer  and  an  express  remedy  given  ?]  This  case 
comes  within  that  class  of  cases  in  which,  where 
there  is  a  general  prohibition,  you  may  proceed  by 
indictment  for  violating  that  prohibition.  [Mbl- 
lor, J. — But  the  75th  section  directs  the  course  of 
proceeding.  The  justices  may  make  an  order 
directing  the  demolition  of  the  "building,  and  may 
also  direct  the  payment  of  costs.]  The  power  to 
order  the  building  to  be  taken  down  does  not 
exclude  the  common  law  remedy  by  an  indictment. 
[Mellob,  J. — It  would  really  seem  that  it  was  the 
intention  of  the  Legislature  that  all  such  questions 
should  be  decided  by  the  justices.  An  indictment 
gives  but  a  very  imperfect  remedy.]  The  vestiy 
or  district  board  may  not  choose  to  take  proceed- 
ings, and  if  so  the  only  remedy  is  by  indictment. 
There  are,  no  doubt,  cases  which  will  be  cited  on 
the  other  side,  of  Roe  v.  WriglU  (1  Burr,  543)  and 
B&e  V.  Rohliieou  (2  Burr.  790).  [Lusu,  J.— Those 
cases  show  that  where  a  statute  creates  an  oSenco 
and  provides  the  remedy,  that  remedy  only  can  be 
re.sorted  to.  What  woiud  be  the  panishment  upon 
an  indictment?]  Fine  and  imprisonment,  [Lush,  J. 
—Notwithstanding  that,  the  building  might  be 
palled  down.] 

The  Solmfor-Otneral  (F.  3f.  Wkiie  and  Poland 
with  him)  were  not  called  upon. 
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Uellos,  J.  (a)^We  are  alt  agreed  that  it  nerer 
was  intended  bj  the  Act  of  Faj-liameat  to  give 
power  to  initiate  an  indictment  for  diBobeying  an 
order  of  this  description.  If  Mr.  Manistj  s  argu- 
ment is  correct,  it  contains  a  very  startling  propo- 
sition, and  we  should  certainly  expect  to  find  some 
very  conclusive  aothority  npon  it.  This  case 
f^ipearB  to  come  exactly  within  the  rule  laid  down 
in  Rex  V.  BoHnem  (2  Burr.  799),  where  J»rd 
Uansfield,  C.  J.  says,  "  The  objection  to  this  indict- 
ment is,  that  the  offence  is  not  indictable.  bccauBO 
the  Act  of  Parhament  has  pointed  out  a  particular 
punishment  and  a  specific  method  of  recovering 
the  penalty  which  it  inflicts.  The  rule  is  certain — 
that  where  a  statut«  creates  a  new  offence  by  pro- 
hibiting and  making  unlawfid  anything  which  was 
lawfol  before,  and  appoints  a  ttpoci&c  remedy 
against  such  new  ofience  (not  antecedently  unlaw- 
fm)  by  a  mrticular  sanction  and  particuiar  method 
of  proceediug,  that  particular  method  of  proceeding 
must  be  pursued  and  no  other.  But  where  the 
offence  was  antocedently  punishable  by  a  common 
law  proceeding,  and  a  statute  prescribes  a  particu- 
lar remedy  by  a  summary  proceeding,  then  either 
method  may  be  pursued,  and  the  prosecutor  is 
at  liberty  to  proceed  either  at  common  law 
or  in  the  method  prescribed  by  the  statute,  be- 
cause there  the  sanction  is  cumidativo  and  doe:^ 
not  eiclude  the  common  law  punishment."  Now 
I  quite  agree  that  there  may  be  Acts  of  Par- 
liament which  contain  an  absolute  prohibition, 
but  which  say  that  a  party  may  have  n  particular 
remedy,  and  in  which  cases  tne  right  to  indict 
may  still  exist.  The  distinction,  as  it  seems  to  me. 
is  thin  :  Does  the  statute  appoint  //"■  remedy  or  a 
remedy  P  If  the  statute  appoints  Hi--  remedy, 
thai  is  the  one  which  must  be  adopted.  In  the 
present  case  the  public  interest  is  confided  to  the 
care  of  the  district  board  of  works,  and  it  is  for 
them  to  take  proceedings  in  the  manner  pointed 
out  by  the  statute.  I  am  of  opinion  therefore  that 
this  case  falls  within  the  rule  stated  in  Beij.  v. 
Robitieoit,  and  that  no  indictment  will  lie. 

Lush,  J. — I  am  of  the  same  opinion.  The 
defendant  has  riolatod  no  common  law  right.  The 
clause  which  creates  the  ofience  prescribes  th£ 
remedy.     That  remedy  only  can  be  pursued. 

Hakskn,  J.— I  am  of  the  same  opmion. 

Vnrdiri  lo  bp  entered  for  the  dii/i-itdiini. 

Attorney  for  the  prosecution,  W.  W.  Smilh, 
Metropohtan  Board  of  Works. 

Attorneys  for  the  defendant,  TVaveri  Smith  and 

JfeOftB. 
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Be  The  Livbrpool  United  Gas  Company  (apps.) 
o.  The  Overskebs  of  Bvbrtoh  (resps.) ;  Ex  parte 
The  Overskbrs  ov  Bverton. 

CoiU — ProhibUioii — Rulemade  abiolnie-~Judgiiii!nl 
—1  IFia.*,  0.21,(1.  1. 

Wheii  a  nde  is  made  abaolute  far  aprohibitlim  m 
thai  no  proceedings  in  prokibitioa  are  taken,  the 
party  in  v>ho»e  favour  the  rule  it  made  abeoluti} 
has  not  a  j'udgment  in  kis  favour  so  as  to  he 
enliiUd  to  ike  eottt  of  tiie  application  under  1  Will. 


'..  21, 1 

(a)  Cookbnni,  C.J.,  1 


ii  abssnt  at  Kd  VnoM. 


Is  this  case  the  ^pellante  had  entered  an  ^>peBl 
against  a  poor-rate  at  the  Liverpool  borough  see- 

sions,  whereupon  the  respondents  obtained  a  rule 
nisi  for  a  prohibition  to  vie  sessions  to  entertein 
the  appeal.  This  rule  was  subsequently  made 
absolute,  and  no  further  proceedings  in  prohibi- 
tion were  taken.  The  respondents  then  made  out 
a  bill  of  costs  in  respect  of  costs  attending  the 
application,  but  the  master,  holding  that  the  re- 
spondents were  not  entitled  to   costs,  refused  to 

BowdesweU,  Q.  C.  now  moved,  on  behalf  <rf  the 
overseers,  for  a  direction  to  the  master  to  tai  the 
respondents'  bill  of  costs.  Making  the  rule  abso- 
lute was  a  judgment  in  favour  of  the  overseers,  so 
as  to  entitle  them  to  the  costs  of  their  application 
under  1  Will.  4.  c.  21,  s.  1.  In  the  case  of  anphcar 
tioiis  for  a  prohibition,  the  court  either  discharges 
the  rule,  or  else  if  it  thinks  the  prohibition  ought 
to  issue,  it  either  directs  the  parties  to  ptrooeed  in 
prohibition  and  enlarges  the  rule  for  that  pujyoee, 
or  else  it  makes  the  mle  absolute.  But  the  judg- 
ment is  alnays  on  the  rule.  In  this  case  the  rule 
was  made  absolute,  and  that  is  a  judgment  in 
favour  of  the  applicants.  Before  the  statute 
1  Will.  4,  c.  21,  8.  1,  when  the  court  made  the  rule 
absolutoatonce,  no  costs  were  allowed.  That  being 
thecaee,itwa8st  onetime  contended  that  even  when 
the  rule  was  made  absolute  the  applicant  had  a 
right  to  proceed  and  declare  in  prohibition  in 
order  to  get  costs,  though  the  other  party  sub- 
mitted. The  courts,  however,  refused  to  allow 
thiit.  That  being  the  state  of  things,  the  Act  of 
1  Will.  4,  c.  21,  was  parsed,  and  under  it  the 
party  in  whose  favour  a  rule  is  made  absolute  is 
entitled  to  bin  costs.  [Bovji.l,  C.  J.— The  judg- 
ment spoken  of  in  the  statute  is  the  judgment 
on  the  record  when  proceedings  are  token.]  It 
is  submitted  that  that  is  too  imrrow  an  inter- 
pretation. In  Gray  on  Costs,  p.  446,  it  is  said,  "  It 
may,  it  is  true,  be  contended  that  the  making  the 
rule  absolute  is  a  judgment  within  the  meomng  irf 
the  Act;  but  if  that  had  been  in  the  contemplation 
of  the  Legislsturc  at  the  time  it  was  passed,  it 
would  probably  have  been  provided  for  in  less 
ambiguous  terms."  B^ej,  v,  Keidiiig  (I  Dowl.  +W) 
is  no  doubt  directly  against  my  contention ;  but 
that  was  only  the  decision  of  a  single  judge  sitting 
in  the  Bail  Cfoiirt.  No  doubt,  when  the  prohibition 
issues  in  consequence  of  a  mistake  on  tlie  pwi,  of 
the  judge,  it  is  not  the  practice  to  allow  oosta: 
(Jonet  V.  Jones,  12  Jur.  399).  But  that  is  not  the 
case  here. 

Bomll,  C.  J. — I  think  that  this  application  must 
be  refused.  Before  8  A  9  Will.  3  no  costs  were 
allowed  in  proceedings  in  prohibition,  but  by 
statute  c.  11,  s.  3  of  that  year,  a  plaintiff  "  obtun- 
ing  judgment  on  any  award  of  eiecution  after  plea 
pleadea  or  demurrer  joined  therein,  shall  likewise 
recover  his  costs  of  snit."  In  Pewtrest  v.  Harvey 
{I  B.  &  Ad.  154),  after  the  plaintiff  had  dechirecC 
the  defendant,  instead  of  pleading,  obtained  a 
judge's  order  for  staying  proceedings  npon  pay- 
ment of  costa  incurred  since  the  rule  to  declare, 
and  the  court  held  that  the  plaintiff  was  not 
entitled  to  any  farther  costs.  Subsequently 
1  Will.  4,  c.  21  WBB  passed,  and  the  question  now 
before  us  is,  whether  the  making  a  rule  absolute  is 
giving  judgment  in  &vour  of  one  party  within  the 
meaning  of  that  Act,  so  as  to  entitle  that  party  to 
his  costs.  I  quite  ooacnr  with  the  decision  of 
Fatteson,  J.  in  Uee  t.  Keaixng  that  this  wctkMi 
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does  not  apply  where  there  are  no  pleadings  and 
no  proceedings  in  prohibition.  The  Act  leavea  the 
court  no  diBCTetion  in  the  matter. 

BT1.U,  M.  SviTU,  and  B&ett,  JJ.  concurred. 

A^liration  refiued. 

Attomej  for  the  OTerseera,  T.  Ouldring. 


Thjtriday,  April  20,  1871. 

jBrFKRT  V.  NeALB. 

Covenant  to  pay  rent  tcUkoiU  any  deduction  exrept 
in  reaped  of  level  lax,  property-tat,  and  land-tat 
— To  pay  all  taze»  and  aMea*menl»— Tithe  rent- 

A  Ifuee  covenanted  with  hit  legeor,  firtt,  (o  pay  rent 
KUhcat  any  deditetion  or  abaiemeiU  on  antj 
ateoanl  vthaitoever  except  in  regpecl  of  level-lax, 
land-lax,  and  property-tax,  which  were  to  be  borne 
fry  the  leisOT;  secondly,  to  bear,  pay,  and  dis- 
charge aU  faxet  and  atietrmenls  whatsoever  for  or 
in  retpect  of  the  demtMPd  rrremieea  or  any  part 
thereof  lehidi  thaU  be  taxed,  charged,  or  asset*ed 
on  the  tame  or  on  Vis  laTtdlord  in  retpect  of  the 
fame.  The  lenor  wot  the  owner  of  the  tit}ie 
renteharae  vpon  the  demited preinieet.  TlieUttee 
had  paid  the  rent,  but  ytol  llie  lithe  reatiAarge. 
Hdd,  OuU  he  had  latiafied  the  firtt  covenant,  and 
lliat  the  tithe  ret^charge  mat  not  a  lax  or  attett- 
fnenl  wilhin  the  meanitig  of  the  tecond. 
Action  bj  lesaor  in  reepect  of  alleged  breach  of 
coTenante  contained  in  a  lease. 

The  firat  covenant  was  that  the  lessee  should  pay 
the  rent  "  without  anj  dedaction  or  abatement  on 
•nj  account  whataoever,  save  and  except  in  respect 
of  level  tax,  property  tax,  and  land  tax,"  wnich 
were  to  be  borne  by  the  lessor.  Secondly,  "to 
bear,  pay,  and  discharge  all  taxes  and  aeseesments 
whateberer  for  or  in  respect  of  the  said  demised 
premisee,  or  any  part  thereof,  which  shall  be  taxed, 
charged,  or  aaeessed  on  the  same  demised  premises, 
or  on  the  landlord  in  respect  thereof,  save  and 
except  the  aforeeaid  exceptions."  The  breach 
sieged  waa  the  nonpayment  of  the  tithe  rent- 
charge  due  in  respect  of  the  demised  premises. 

At  the  tri^  before  Hannen,  J.,  at  the  Sussex 
Spring  aasisee,  it  appeared  that  the  defendant  had 
held  me  lands  demised  for  the  laet  ten  years, 
during  which  time  he  had  always  paid  the  rent 
dne.  The  plaintiff'  was  owner  of  the  tithe  rent- 
cfaarge  npon  the  property.  The  defendant  had 
never  paid  the  tithe  rentcharge,  nor  had  it  ever 
till  recently  been  demanded.  On  this  state  of 
(acta,  the  learned  judge  directed  a  verdict  for  the 
defendant,  with  leave  for  the  plaintiff  to  move  to 
enter  the  verdict  for  himself  for  the  amount  of 
arrears  of  tithe  rentchaige  due,  if  the  court  shonld 
be  at  oinnion  that  the  defendant  waa  bound  by  the 
oovenanta  in  the  lease  to  pay  the  same. 

Sir  (3.  Honyman,  Q.C.  (Miaphy  with  him),  moved 
aooordingly. — By  not  paying  the  tithe  rentcharge 
in  addition  to  the  rent,  the  defendant  virtuaUy 
'"«'">°  a  deduction  from  the  rent.  In  Ptmek  v. 
Sltmnan  (1  L.  T.  Bep.  N.  8.  606;  29  L.  J.  96, 
CIl),  Lord  Campbdl  neld,  reversing  the  decision 
of  Stuart,  V.G.,  that  an  agreement  to  parf  the  rent 
"  free  of  all  outgoings,"  involved  the  iwbgation  to 
pay  tha  litlie  rentolwrge.  The  fact  that  the 
r**™***  ii  alao  owner  of  the  tithe  rentcharge  is  of 
no  importMioe.  AgMn,  the  defendant  ia  bonnd  to 
J  this  M  HI  MiMuuKJiit  dialled  upon  Uie  land 
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BoviLL,  C.  J.— The  qneation  here  really  is  whe- 
ther the  defendant  is  bound  to  pay  this  tithe  rent- 
charge  by  his  covenant  to  fm  all  taxes  and  assesa- 
ments,  ix.  Sir  George  Honyman  has  endea- 
voured to  rely  also  upon  the  other  covenant  to  pay 
''  '  without  deduction;  but  I  think  that  the 


plaintiff  must  rely  on  the  covenant  to  pay  all 
taxes  and  assessments,  with  certain  exceptions, 
the  exceptions  being  those  taxes  which  fall  on  the 
landlord.  There  is  no  mention  in  the  lease  of  the 
tithe  rentcharge,  and  I  think  we  should  be  doing 
■    ■  ■  ■  ■'    ebeld 


itcharge. 
inly  spoken  of  as  a  tax, 
;t  of  a  special  stipulation. 
'mail  has  been  cited,  but 

not  the  same  as  it 


The  tithe 

rentcharge  is  not  c 
but  is  generally  the 
ThecaeeofPoricfci 
the  language  of  the 

BrLsa,  J. — I  am  of  the  same  opinion.  As  for  the 
first  covenant,  I  think  the  defendant  has  satisfied 
it,  and  with  regard  to  the  second  I  do  not  think 
the  tithe  rentcharge  is  within  it. 

H.  Smith,  J.— In  this  case  the  plaintiff,  the  lessor, 
was  also  owner  of  the  tithe  rentcharge,  and  it  ap- 
pears that  for  ten  years  after  the  commencement 
of  the  term,  no  demand  waa  made  by  him  on  the 
defendant  to  pay  the  tithe  rentchar^.  These 
circumstances  are  strong  to  show  that  it  waa  not 
the  intention  of  the  parties  that  the  tithe  rent- 
charge  shonld  be  paid  in  addition  to  the  rent.  All 
that  we  have  to  do  now  is  to  look  at  the  lease  to 
see  whether,  by  the  covenants  contuned  in  it,  the 
defendant  is  bound  to  pay  the  tithe  rentcharge. 
Unless  the  tithe  rentcbajge  is  within  the  scope  of 
one  of  the  covenants,  the  plaintiff  must  fail.  It 
seems  to  me  that  it  is  not  within  the  scope  of 
either  of  the  covenants  relied  on.  It  may  be  called 
an  "outgoing,"  but  not  a  "tax  or  assessment." 
If  the  plaintiff  has  a  remedy  at  all,  it  must  be  by 
distress  under  the  81th  sect,  of  The  Tithe  Commu- 
tation Act  (6  A  7  Will.  4,  c.  71). 

Breti,  J. — This  is  an  action  for  breach  of  cove- 
nants, and  the  question  for  us  to  determine  is  what 
construction  must  be  placed  npon  the  covenants. 
Sir  Oeo.  Honyman  haa  made  two  points.  First 
he  says  that  the  defendant  is  bound  to  pay  the 
tithe  rentchar^  by  the  language  of  the  reddendum ; 
but  on  this  pomt  I  think  it  is  sufficient  to  say  that 
I  think  the  defendant  has  paid  the  rent  without 
deduction,  so  ae  to  satisfy  tie  words  of  this  cove- 
nant, and  it  is  nnnecessary  to  say  whether  or  no 
the  plaintiff,  as  owner  of  the  tithe  rentcharge,  may 
distrain.  But  Sir  Qeorge  Honyman's  principal 
reliance  most  be  placed  on  the  affirmative  covenant 
to  pay  all  taxes  end  assessmente,  and  the  question 
is  thus  raised,  whether  a  tithe  rentcharge  is  a  tax 
or  assessment  within  the  meaning  of  this  cove- 
nant. If  it  had  been  necessarr  to  consider  the 
effect  of  any  cases  decided  on  the  point,  I  should 
have  he8itat«d  about  refusing  a  rule ;  but  no  caaee 
have  been  decided  on  the  construction  of  these 
words,  and  as  I  cannot  think  that  a  titbo  rent- 
charge  is  included  in  the  words,  I  concur  with  the 
rest  of  the  court  in  thi"l""g  that  the  rule  must  be 

£ule  refiued. 
Attom^s  fbr  the  plaintiff,  Syre  and  Co. 
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Tuesday,  Jan.  28,  1871. 

The  Attorney-General  v.  Black. 

Income  fax — 5  4*  6  Vict.  c.  35 — SchedHl4^s  A.  and  D. 
— Local  coal  d^ies   levied  hy  ihf  Corjunafion    of 
Brighton — Liability  of  to   incmne  tax — Raie    or 
d^Uy— Tolls— Tax. 
Under  the  13  Geo.  3.  c.  34,  commissioners  airpointed 
for  iinvroving  th^  town  of  Brighton  were  (a'tnongst 
other  things)  etnpow&red  to  It^y  a  duty  of  6<l.  on  every 
chaldron  of  coal,  culm,  tjr.  hmd^'d  at  the  beach,  or 
brought  into  and  consumed  within  the  town,  such 
duty  to  be  ap^ilied  by  them  in  erectiiuj  aiid  main- 
taining groyns,  §'c.  against  tlie  incursions  of  the 
sea.     By  the  50  Geo.  3,  c.  38,  the  duty  was  in- 
ci'eased   in    amount,    and    sul)sequently,    by   the 
Brighton    Town    Improveitieiit    Act    (6    Geo.    4, 
c.  clxitix),  it  was,  togM**r  with  market  tolls,  and 
other  rates,  and  divties  and  assessments,  which  the 
said  commissioners  were  by  thai  Act  empowered 
to  levy,  consolidated  into  a  commmt  fund  for  the 
general  mirposes  of  tlie  Act,  which  purposes  in- 
cluded, in  addition  to  tlie  erection  and  mainte- 
nance of  tlie  groyns,  the  paving,  lighting,  watching, 
cleansing,  and  othei-wise  improving  the  town.     By 
the  Brighton  Commissioners  Transfer  Act  1855, 
the  said  commissioners  ceased  to  act  as  such,  a/nd 
the  corporation  a/nd  tlieir  successors  were  appointed 
com^mssioners  in  their  stead : 
Held,  by  the  Court  of  Exchequer  {Kelly,  C.  B.,  and 
Martin  and  Channell,  BB.),  thai  the  coal  duty  in 
question  was  a  property  in  respect  of  which  the 
corporatiofi  were  liable  and  bound  to  pay  income 
tax,  whether   as  a  **  hereditament,"  under  sche- 
dule A.,  or  as  "pi'operty  or  profits  "  under  sche- 
dule n,  of  the  Inccmie  Tax  Act  (5^6  Vict.  c.  35.) 
Information    by  the  Attorney  -  Greneral   a^nst 
Qie  defendant,  as  town  clerk  of  the  corporation  of 
Brighton,  for  penalties  under  the  statutes  relative 
to  the  revenue  of  the  Income  Tax;  and  by  the 
consent  of  the  parties,  and  by  order  of  Martin,  B., 
dated  the  9th  July  1869,  under  22  A  23  Vict.  c.  21, 
8.  10,  there  was  stated  for  the  opinion   of  the 
court,  without  any  pleadings,  the  following 

Case: — 

1.  The  defendant  is  town  clerk  of  the  corpora- 
tion of  the  town  of  Brighton,  which  belongs  to  the 
port  or  harbour  of  Shoreham,  in  the  county  of 
Sussex,  and  is  the  proper  person  to  make  such 
returns  as  are  reauirea  by  5  <fe  6  Vict  c.  35,  and 
the  proceeding,  although  nominally  for  the  re- 
covery of  penalties,  is  in  fact  brought  for  the 
purpose  of  obtaining  the  decision  of  the  court  on 
the  question  at  issue  between  the  Crown  and  the 
corporation,  whether  the  corporation  are  Hable  to 
pay  Income  Tax,  upon  the  amount  of  the  rate  or 
dntv  which  they  levy  and  receive  in  respect  of 
coals,  culm,  coke,  cinders,  ashes,  and  charcoal 
landed  on  the  beach  or  brought  within  the  limits 
of  the  town  of  Brighton,  by  virtue  of  the  powers 
conferred  upon  them  by  the  Acts  hereinafter 
mentioned,  all  of  which  are  to  be  taken  as  part  of 
this  case. 

2.  By  an  Act,  18  Geo,  3  (a.d.  1773),  intituled, 
"  An  Act  for  paving,  lighting,  and  cleansing  the 
streets,  lanes,  and  places  within  the  town  of 
Brighliielmstone,  in  the  county  of  Sussex,  for 
removing  nuisances  and  annoyances,  and  prevent- 


ing the  like  for  the  future,  for  holdine  and  r^;a- 
latmg  a  market  within  the  said  town,  ror  buildms^ 
and  repairing  groyns  to  render  the  coast  safe  ana 
commodious  for  ships  and  vessels  to  unload  and 
land  sea  coal,  culm,  and  other  coal  for  the  use  of 
the  inhabitants  of  the  said  town,  and  for  la3^g  a 
duty  thereon,  and  for  other  purposes,"  powers 
were  given  to  the  commissioners  thereunder  to 
pave,  light,  and  cleanse  the  streets  of  the  town, 
and  for  that  purpose  to  assess  and  levy  rates  or 
assessments,  not  exceeding  3«.  in  the  pound  in 
one  year,  on  the  occupiers  of  all  property  in  the 
town,  and  to  purchase  lands  for,  and  to  establish  a 
market,  the  rents  and  profits  whereof,  after  satis- 
fying the  moneys  borrowed  for  purchasing  the 
land  and  estabhshin^  the  market,  were  directed 
to  be  paid  and  applied  towards  the  paving,  re- 
pairing, lighting,  and  cleansing  the  said  streets, 
and  in  repairing  the  jpx)yns  thereafter  mentioned. 
And,  after  reciting  tHl^  ztxe  i|aid  town  was  situate 
by  the  seaside,  and  beloil|^  to  the  port  or  harbour 
of  Shoreham,  and  that  gfeat  part  of  the  said 
town  having  been  destroyed  by  the  breaking  in  of 
the  sea,  several  groyns  had  been  some  years 
since  erected,  and  the  co&t  was  now  safe  and 
commodious  for  ships  and  vessels  to  utdoad  and  land 
sea  coal,  eidm,  and  other  coal  an  the  beach  of  the  said 
town,  for  the  use  of  tlie  inluibitants  thereof ;  and  that 
the  said  groyns  were  become  greatly  out  of  repur, 
it  was  further  enacted  that  the  said  commissioners 
should  be,  and  thev  were  thereby  constituted  and 
appointed  trustees  for  repairing,  improving,  main- 
taming,  and  preserving  the  said  groyns,  and 
erecting  and  building  any  new  groyns  or  sudi 
other  works  as  to  them  should  seem  most  proper. 
And  that,  for  the  better  effecting  and  support  of 
the  said  premises,  there  should  from  and  after 
the  24th  June  1773,  be  paid  to  them  and  their 
successors,  the  sum  of  6(i.  for  every  chaldi-on  of  sea 
coal,  ctdm,  and  other  coal,  that  should  be  landed  <m 
the  bench  of  the  coast,  ai  the  town  of  Brighthdmstone, 
with  power  to  the  said  trustees  and  their  suc- 
cessors to  demand,  and  take  of  and  from  the 
masters  and  owners,  or  other  persons  having  the 
rule  or  command  of  every  ship,  bark,  or  other 
vessel,  for  every  chaldron  of  sea  coal,  culm,  or 
other  coal,  landed  or  discharged  out  of  any  ship  or 
vessel  00  the  said  beach  or  coast  of  Bri^thelm- 
stone,  or  otherwise  brought  into  the  satd  town, 
within  the  parish  of  Brighthehnstone  afore- 
said, the  saia  sum  of  6d.  And  the  said  Act 
gave  power  to  the  commissioners  to  enforce 
the  payment  of  the  said  duties  through  the  col- 
lector or  oflBcer  of  customs  of  the  port  or  harbour 
of  Shoreham,  and  to  detain  and  sell  the  vessel  in 
case  of  nonpayment  of  the  said  rate  or  duty. 

3.  Under  the  above  Act  the  old  groyns  were 
preserved  and  improved,  and  new  ones  erected. 
The  rate  or  duty  or  6d.  in  the  said  Act  mentioned 
granted  was  duly  demanded  and  paid,  and  the 
rents  and  profits  of  the  market  established  under 
the  said  Act  were  duly  collected  and  applied,  as 
directed  by  the  Act  until  the  year  1810,  in  which 
year  an  Act,  50  Geo.  3,  c.  zxxviii.,  was  passed, 
whereby,  after  reciting  the  passing  of  the  former 
Act  of  1773,  and  that  its  powers  nad  been  fbund 
inadequate  to  answer  ihe  purposes  reqoired,  the 
former  Act  was  repealed  (sect.  1),  and  laraer  and 
mcnre  extensive  powers  were  enacted  for  the 
goveornment  of  the  said  towB.  By  sect.  107,  after 
reciting  the  appoiotmeiil  by  the  former  Act  of  ite 
commissioners,  as  trustees  for  maintaining 
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erecting  grojms  and  other  works,  &c.,  and  tha^/  the 
said  rate  or  duty  had  been  found  inadequate  to 
the  charges  and  expenses  of  the  necessary  works, 
the  said  commissioners  were  authorised  and  re- 
quired from  time  to  time,  as  to  them  should  seem 
necessary,  to  repair,  improve,  and  maintain,  add 
to,  alter,  or  remove  the  groyns,  walls,  or  other 
fences  or  works  alreadv  erected  and  built, 
or  to  be  made,  erected,  and  built,  or  to 
cause  to  be  made,  erected,  and  built,  anv  new 
g^yns  or  other  works  whatsoever,  which  may 
i^pear  to  them  necessary,  for  the  safety  of  town, 
or  any  j>art  thereof,  or  any  part  of  the  beach  or 
shore  within  the  said  town,  and  it  was  thereby 
enacted  that  there  should  be  puid  to  them  any  rate 
or  ditty  which  they  should  think  fit  to  order  and 
direct,  not  exceeding  the  sum  of  3».  for  every  chal- 
drcm  of  seal  coal,  culm,  or  other  coal  which  should 
be  landed  on  the  beach  of  the  said  town,  or  in  any 
other  manner,  by  land  carriage,  or  otherwise, 
brought  or  delivered  within  the  limits  of  the  said 
town.  Additional  powers  were  also  given  to  the 
said  commissioners  by  sects.  108  to  114,  for  levying 
the  said  rate  or  duty  of  3«.,  and  for  borrowing 
5000L  on  the  credit  thereof;  and  for  the  return 
dnd  payment  of  a  drawback  of  the  whole  rate  or 
duty  paid  for  every  chaldron  of  coals  so  landed  or 
unloaded  within  the  town,  and  which  should  have 
been  forwarded  to  any  other  place  for  sale  or  con- 
somption.  By  sect.  116,  after  the  moneys  bor- 
rowed upon  the  credit  of  the  duties  and  of  the 
expenses  incurred  in  erecting  and  maintaining  the 
groyns  and  other  works  should  have  been  fully 
paid,  the  commissioners  were  empowered  to  apply 
any  surplus  arising  from  the  said  duty  in  aid  of 
the  rate  for  paving,  watching,  lighting,  and  cleans- 
ing the  said  town,  as  to  them  should  seem  reason- 
alSe  and  proper.  The  rate  referred  to,  the  com- 
miBsioners  were  authorised  by  other  sections  of 
the  said  Act — ^viz.,  82  to  97  inclusive,  to  assess  and 
levy  on  the  occupiers  of  property  in  the  said  town 
to  an  amount  not  exceeding  48.  in  the  pound  in 
any  one  year.  Fresh  powers  were  also  given  by 
the  said  Act  for  enlarging  and  regulating  the  said 
market,  and  the  surplus  arising  from  the  said 
market,  or  of  the  rents  or  tolls  thereof,  was  directed 
(sect.  106)  to  be  applied  either  in  aid  of  the  rate 
for  paving,  cleansing,  lighting,  and  watching  the 
said  town,  or  of  the  duty  by  Uie  said  Act  directed 
to  be  levied  upon  coal  and  culm,  as  to  the 
said  commissioners  should  seem  reasonable  and 
ptt>per. 

4.  The  said  town  continued  to  be  governed  and 
regnlated  by  the  last-mentioned  Act,  and  the 
powers  of  that  Act  wero  put  in  force  and  acted 
upon  nntil  the  passing  of  the  Act  next  hereinafter 
mentioned. 

5.  The  Brighton  Town  Improvement  Act  (6  Geo. 
4,  c.  olxziz),  passed  in  1825,  repealed  (sect.  1)  the 
hereinbefore  mentioned  Acts  of  13  Gleo.  3,  and  50 
€leo.  3,  and  all  matters  and  things  therein  respec- 
tively contained. 

6.  By  sect.  3  of  the  said  Act  (6  G^.  4  c.  clxxix) 
new  commissioners  were  appointed  to  carry  into 
effect  the  provisions  thereof. 

7  By  sect.  117  of  the  same  Act,  it  was  enacted 
that  all  tiie  rates,  tolls,  duties,  assessments,  and 
impositioils  which  were  by  this  Act  authorised  to 
be  Mted,  levied,  assessecC  or  imposed  by  the  said 
ooamnsrioiiera  (except  the  rate  for  watering  as 
rfofeoudX  fllumlcl,  when  received,  he  eonsoliaated 
MI9  4M  Jbtm  QiM'fiimd^  and  he  oppUedHe  by  the 


ccmimiBsioiiers  to  he  appointed  by  virttie  of  this  Act 
far  the  ymieral  purposes  thereof. 

8.  The  general  purposes  referred  to  in  sect.  117 
aforesaid  include  repairing,  lightiug,  watching,  and 
cleansing  the  streets,  <kc.  (see  sects.  31,  33,  &,  37, 
41,  50,  59,  60,  70) ;  the  providing  of  fire  engines 
(sect.  61) ;  the  purchase  of  lands,  Ac,  for  widening 
and  improving  streets,  or  for  providing  a  site  for 
a  town  hall  (sect.  97) ;  the  erection  of  a  town  hall, 
the  extension  and  enlargement  of  the  market 
established  under  the  two  former  Acts,  the  erection 
of  town  pound,  and  providing  a  prison  (sect.  139); 
the  establishment  of  an  additional  market  for  the 
sale  of  provisions,  if  deemed  expedient  (sect.  148) ; 
the  establishment  of  a  cattle,  com,  and  hay  market 
sect.  149.  The  rates,  tolls,  duties,  assessments,  and 
impositions  mentioned  in  the  said  section  include 
the  rates  or  duties  levied  on  coals,  coke,  culm, 
cinders,  ashes, and  charcoal,  the  tolls  of  the  markets, 
and  all  other  sums  receivable  by  the  commissioners 
as  the  governing  body  of  the  town,  as  well  as  all 
sums  levied  by  way  of  rates  assessed  upon  the 
occupiers  of  tenements  within  the  limits  of  the 
town,  excent  the  water  rate. 

9.  By  sect.  133  the  said  commissioners  were  em- 
powered to  levy  a  rate  or  assessment  not  exceeding 
4».  in  the  pound  upon  the  tenants  or  occupiers  of 
all  tenements,  or  hereditaments  whatsoever  within 
the  said  town  :  Provided  that  nothing  in  the  said 
Act  contained  should  extend  to  charge  any  agricul- 
tural land  or  buildings. 

10.  By  sects.  162  and  163  it  was  enacted  as  fol- 
lows :  Sect.  162,  "  That  it  shall  and  may  be  lawM 
to  and  for  the  said  commissioners,  and  they  aro 
hereby  authorised  and  required  from  time  to  time 
as  to  them  shall  seem  necessary  and  expedient,  to 
repair,  improve,  maintain,  or  remove  the  grojms, 
walls,  and  other  fences  and  works  already  erected 
and  built  for  the  protection  of  the  said  town  from 
the  encroachments  of  the  sea,  and  also  from  time 
to  time,  as  to  theth  the  said  commissioners  shall 
seem  necessary  and  expedient,  to  erect,  set  up, 
build,  repair,  and  maintain  such  other  groyns,  walls, 
jetties,  piers,  and  works,  for  the  better  protection 
of  the  said  town,  or  any  part  of  the  same,  or  of  the 
beach  or  shore  thereof,  from  the  encroachments  of 
the  sea,  and  for  facilitating  the  approach  to  the 
sea,  and  the  landing  of  coals  and  other  merchan- 
dise on  the  beach  or  shore  of  the  said  town."  And 
by  sect.  163,  it  was  enacted  "  That  there  should  be 
paid  to  the  commissioners,  any  rate  w  duty  which 
they  should  order  and  direct,  not  exceeding  38.  for 
every  chaldron  of  coal  or  culm ;  Is.  Qd.  for  every 
chaldron  of  coke ;  Is.  for  every  chaldron  of  cinders 
and  ashes :  and  Id.  for  every  bushel  of  charcoal ; 
and  so  in  proportion  for  a  less  quantity  of  the  said 
several  and  respective  articles  whim  shotdd  he 
landed  on  the  heach  of  the  said  town,  or  in  any  other 
manner,  hy  land  cnrriage  or  otherwise,  hrought  or 
delivered  within  the  liniiis  of  the  said  town." 

11.  By  sects.  164  and  following  sects,  power  was 
g^ven  for  securing  payment  of  the  said  rate  or  duty 
similar  to  the  powers  for  the  like  purpose  con- 
tained in  the  above  mentioned  repealed  Act. 

12.  By  sect.  171  it  was  provided,  that  in  every 
case  when  any  coals,  culm,  or  coke  should  have 
been  landed  or  unloaded  within  the  limits  of  the 
act  for  the  purpose  of  being  forwarded  to  any  other 
place  or  places,  and  not  to  he  eonsumned  within  th^ 
said  limits,  then  and  in  every  such  case  the  col- 
lector or  treasurer  to  be  appointed  by  virtue  of 
this  Aet  is'h^sMby  diredVed  and  reqtasM  to  Mswnit 
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and  pay  on  demand  to  the  owner  or  owners,  or* 
other  person  or  persons  on  his,  her,  or  their  behalf, 
a  drawback  of  the  whole  raie  or  duty  paid  for  every 
chaldron  of  coals,  cuhn,  or  coke  so  landed  or  un- 
loaded, and  which  shall  have  been  forwarded'to  any 
other  place  for  sale  or  consumption. 

13.  The  said  town  was  incorporated  by  a  charter 
of  incoqwration,  dated  the  Ist  April  1854,  under 
an  Act,  1  Vict.  c.  78,  to  amend  the  6  Will.  4,  c.  76, 
to  provide  for  the  regalation  of  municipal  corpora- 
tions in  England  and  Wales. 

14.  By  The  Brighton  Commissioners  Transfer 
Act  1855,'*  the  Commissioners  acting  under  the 
Brighton  Town  Act  ceased  to  act  as  such  commis- 
sioners, and  the  Brighton  Corporation  and  their 
successors  were  appointed  the  commissioners  for 
carrying  the  Brighton  Town  Act  into  execution. 

15.  Tfte  Local  Government  Act  1858  (21  &  22 
Vict.  c.  98)  was  adopted  by  the  corporation  in  1860, 
and  the  corporation  became  the  local  board,  and 
by  The  Local  Government  Supplemental  Act 
lo61,  a  certain  provisional  order  under  the  Local 
Government  Act  1858,  relating  to  the  district  of 
Brighton,  and  repealing  and  altering  parts  of  the 
Brighton  Local  Acts  in  force  within  the  district  of 
the  Brighton  local  board,  was  confirmed  and  the 
Local  Government  Supplemental  Act  1861,  was 
incorporated  with  the  Local  Crovemment  Act, 
1858. 

16.  By  the  provisional  order  in  the  preceding 
paragraph,  the  PubUc  Health  Act  and  Local 
Government  Act  were,  after  the  passing  of  an  Act 
of  Parliament  confirming  that  order  to  be  incor- 
porated with  the  unrepealed  parts  of  the  local  Acts, 
and  the  purposes  of  the  unrepealed  parts  were  to 
be  taken  and  deemed  to  be  purposes  of  the  said 
Public  Health  Act  and  Local  Government  Act. 

17.  Sects.  61,  97,  and  133  of  the  Brighton  Town 
Act  were  repealed  by  the  Local  Crovemment  Supple- 
mental Act  1861.  Sects.  117,  139,  148,  149, 162, 
163,  164,  and  171,  hereinbefore  mentioned,  of  the 
Brighton  Town  Act  remain  unrepealed.  Since 
that  time  the  corporation  have  levied  under  the 
authority  of  the  Public  Health  Act  and  the  Local 
Government  Act  general  district  rates. 

18.  Sect.  87  of  the  Public  Health  Act  authorises 
the  levying  of  a  general  district  rate  as  follows : 
'*  And  be  it  enact^,  that  the  treasurer  shall  keep  a 
separate  account,  to  be  called  the  '  District  Fund 
Account,*  and  the  moneys  carried  to  such  account 
under  the  directions  of  tnis  Act  shall  be  applied  by 
tiie  Local  Board  of  Health  in  defraying  sucn  of  the 
expenses  incurred  or  to  be  incurred  by  the  said 
lo^  board  in  carrying  this  Act  into  execution, 
and  not  otherwise  expressly  provided  for,  as  they 
may  think  proper.  Aiid  the  said  local  board  shall 
from  time  to  time,  when  and  as  often  as  occasion 
shall  require,  make  and  levy,  in  addition  to  any 
other  rate,  a  rate  or  rates  to  be  called  *  General 
District  Bates,'  for  defraying  such  expenses  as  are 
charged  upon  that  rate  by  this  Act,  and  such  other 
expenses  of  executing  tnis  Act  in  any  district  as 
are  not  provided  by  any  other  rate,  or  defrayed 
out  of  the  district  rand  account." 

19.  The  following  is  a  summary  of  the  general 
district  account  for  the  borough  of  Brighton  for 
the  year  ending  31st  Aug.  1866,  showing  the 
income  and  expenditure  for  that  year.  Similar 
accounts  exist  for  the  years  ending  3l8t  Aug.  1867 
and  1868. 

fSere  fbllowa  a  debtor  and  creditor  account  of  the 
income  and  expeaditare^  an   the  debtor  side  o£ 


which  the  various  items  of  income  are  stated,  com- 
mencing with  "general  district  rate,"  and  then 
afterwards,  and  amongst  some  other  items,  come  the 
foUowing :— "  Coal  duties,  10,358Z.  16#.  6d.;" 
"  market  tolls,  1270L  148.  2il. ;"  "  fish  market  tolls, 
21 7i.  15«.  9ci. ; "  "  Town  Hall  Rooms,  2191. 12«. ; " 
"  White  Lion  yard  and  premises,  33Z.  14«.") 

20.  The  commissioners  of  the  town  of  BrighUm, 
under  the  powers  of  the  before-mentioned  Acts, 
borrowed  meneys  for  public  purposes,  on  the 
security  of  the  rates  levied  unaer  the  said  Acts, 
and  since  the  Brighton  Commissioners  Transfer  Act 
1855,  the  corporation  has  paid  off  portions  thereof 
and  has  borrowed  further  sums,  their  actual  debt 
now  amounting  to  204,7222.  68.  8^. 

21.  The  corporation,  under  the  powers  vested  in 
them,  levy  rates  or  duties  on  coals,  culm,  coke, 
cinders,  ashes,  and  charcoal,  amounting  to  between 
90002.  and  10,000Z.  per  annum  beyond  the  costs  of 
the  collection,  and  these  rates  or  duties,  with 
certain  market  tolls,  and  rents  of  lands  belonging 
to  the  corporation,  in  respect  of  which  tolls  aauL 
rents  income  tax  has  ahoays  been  charged  and  paid 
hy  tlie  coiporation,  are  carried  by  the  corporation 
to  one  fund,  which  is  applied  oy  them  towards 
defraying  the  expenses  under  the  Brighton  Town 
Act  and  The  Lo^l  Government  Supplemental  Act 
1861,  and  the  deficiency  of  such  expenses  is  in  each 
year  defrayed  by  means  of  general  district  rates 
which  are  from  time  to  time  made  by  the  corpora- 
tion for  that  purpose. 

22.  The  corporation  deduct  the  income  tax  from 
the  interest  payable  on  their  general  debt.  Income 
tax  on  the  whole  of  the  coal  rates  or  duties  was 
})aid  by  the  corporation  under  schedule  A.  for  the 
years,  ending  5th  April,  1858  to  1865,  inclusive. 

23.  For  the  year  ending  5th  April  1866,  the 
assessment  was  made  under  schedule  A. ;  the 
corporation  appealed  to  the  local  commissioners 
of  property  and  income  tax,  but  the  commissioners 
confirmed  the  assessment.  The  corporation  did 
not  pay  the  amount  of  the  duty  so  assessed,  but 
tendered  to  the  collector  the  amount  of  the  Lioome- 
tax  in  respect  of  the  interest  on  their  debt,  which 
was  refused  by  the  collector. 

24.  For  the  years  ending  5th  April  1867  and 
5th  April  1868,  assessments  in  default  of  returns 
were  made  on  the  corporation  in  respect  of  the 
coal  rates  or  duties  under  schedule  D  (not  schedule 
A  as  theretofore).  This  was  in  consequence  oi  the 
Act  29  &  30  Vict.  c.  36,  s.  8,  having  passed  in  1866. 

25.  These  assessments  were  appealed  from  to 
the  local  commissioners,  who  connnned  the  assess- 
ments, and  the  corporation  did  not  pay  the  amounts 
so  assessed,  but  made  tenders  to  the  collector  of 
the  Income-tax  on  the  interest  of  the  corporation 
debt,  which  was  refused. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  rates  or  duties,  levied  by  the  Corpora- 
tion of  Brighton  on  coal,  culm,  coke,  cinders,  ashes, 
and  charcoal,  in  manner  above  mentioned,  are 
chargeable  with  the  income-tax?  If  the  court 
shall  be  of  opinion  in  the  affirmative,  then  judg- 
ment shall  be  entered  up  for  the  Crown  for 
500Z.  78.  10(2.  (being  the  amount  of  the  assessments 
in  respect  of  the  coal  rates  or  duties  for  the  three 
years  ended  on  the  5th  April  1868),  and  costs  of 
suit.  If  the  court  shall  be  of  opinion  in  the  nem- 
tive,  then  judgment  with  costs  of  defenoe  shauDe 
entered  up  for  the  defendant,  and  the  said  corpo- 
ration is  to  pay  to  the  use  of  Her  Mnjeaty  the 
,  BierversSL  boxba  oi  TnousY  tendered  1^  them  lor  the 
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said  three  years  for  the  duty  in  respect  of  the  inte- 
rest of  the  moneys  borrowed  by  them,  amounting 
in  the  whole  to  305L  15«.  9d, 

Points  for  argument  for  the  Crown.  1.  That  the 
Brighton  coal  mies  are  property  or  profits  charge- 
able with  duty  under  tne  Income  Tax  Acts. 
2.  That  none  of  the  provisions  contained  in  any  of 
the  Acts  creating  tne  coal  dues  and  regulating 
their  use  and  application,  relieve  or  except  the 
dues  from  being  chargeable  with  duty  under  the 
Income-tax  Acts. 

Points  for  arguments  for  the  defendant.  1 .  That 
the  coal  rates  or  duties  are  not  profits  from  or 
aiisin^outof  any  "lands,  tenements,  hereditaments, 
or  heritages  "  within  the  meaning  of  schedule  A 
of  the  Act  5  &  6  Vict.  c.  35.  2.  That  the  coal  rates 
or  duties  are  not  profits  or  gains  within  the  mean- 
ing of  schedule  D  of  that  Act.  3.  That  the  coal 
rates  are  rates  or  assessments  not  chargeable  by 
that  Act  as  profits  within  the  meaning  of  the  pro- 
viso in  sect.  102  of  that  Act. 

The  AttomeyGen^cd  (Sir  R.  P.  Collier,  Q.  C), 
(with  him  were  the  Solicitor-General,  (Sir  J.  D. 
Coleridge,  Q.C.),  and  C.  Hutton),  for'the  Crown. — 
The  corporation  having  a  statutory  power  to  levy 
tolls,  called  "rates'*  or  "duties,"  upon  coals  hn- 
ported  or  brought  into  Brighton,  tne  question  is 
whether  that  is  a  "hereditament,"  taxable  under  the 
Income  Tax  Act  (5  &  6  Vict.  c.  35).  By  sect.  1  of 
that  Act  the  several  simis  to  be  annually  raised  are 
specified  in  schedules  from  A.  to  E.  Under  sche- 
dule A.  the  duty  is  imposed  "  in  respect  of  the 
property  of  all  lands,  tenements,  hereditaments,  or 
nentages,*'  which  are  the  widest  possible  words. 
Such  a  toll  as  this  granted  to  a  man  and  his  heirs, 
or  to  a  corporation  and  its  successors,  is  a  "  here- 
ditament,' or  a  "  heritage,*'  an  incorporeal  here- 
ditament, and  liable  to  income  tax.  It  falls  under 
either  schedule  A.  or  schedule  D.  As  to  schedule 
A.,  sect.  60  provides  rules  for  assessing  the  duties 
thereunder ;  and  in  sub-rule  (3)  of  rule  3,  "  tolls  " 
are  expressly  mentioned  as  subject  to  the  tax. 
Then«  as  to  schedule  D.,  sect.  100  lays  down  rules  for 
charging  the  duties  extending  to  "  every  descrip- 
tion of  property  or  profits  not  contained  in  sche- 
dules A,  B.,  C.,and  E.,  and  not  specially  exempted  ;** 
and  by  the  rule  in  the  sixth  case,  there  set  out,  duty 
is  to  be  charged  "  in  respect  of  any  annual  profits  or 
Boms  not  faUing  under  any  of  the  foregoing  rales, 
and  not  charged  by  virtue  of  any  of  the  other 
Bchednles  in  the  Act.*'  These  dues  or  tolls  are 
therefore  taxable  as  a  "  hereditament  *'  under 
Bcbednle  A  or  as  "a  description  of  property  or 
profits  not  otherwise  charged  **  under  schedule  D. 
They  differ  in  no  respect  in  principle  fi-om  rents  or 
marxet  tolls,  which  are  admittedly  taxable.  Under 
the  Act  of  Geo.  3  the  commissioners  were  em- 
powered to  levy  6d,  a  chaldron  on  coals  landed  at 
the  beach,  to  be  applied  to  the  maintenance  of 
groyns.  By  50  Greo.  3,  c.  38,  that  rate  was  increased 
to  3«.  on  cci^B  so  landed  or  brought  into  the  town 
for  consumption,  and  a  drawback  was  fixed  on 
coals  forwarded  through  the  town  elsewhere,  and  the 
surplos  of  such  duty  was  to  go  in  aid  of  the  town 
paving  and  lighting  rate.  By  6  Geo.  4,  c.  clxxix, 
the  coal  due  was  raised  to  49.,  and  "  all  the  rates, 
assessments,  tolls,  duties,  and  impositions,'*  raised 
for  those  purposes  under  the  Act  were  consolidated 
inio  one  general  fund.  This  coal  duty  is  now 
therefore  i^licable  to  all  public  borough  pur- 
poses ;  bnt  whether  applicable  to  one  or  several 
is  immateriat  in  principle.    It  ie  a  dif- 
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ferent  kind  of  tax  from  rates  levied  on  house- 
keepers and  inhabitants  generally,  which  are  a 
taxm^  of  the  community  by  themselves  through 
their  legal  representatives.  [Martin,  B. — Does  the 
corporation  of  London  pay  income  tax  on  coals 
imported  into  the  City  ?  Manisty,  Q.  C,  contra. — 
No.  As  long  as  they  had  power  to  raise  and  apply 
the  coal  duty  at  pleasure  they  paid  tax ;  but  since 
the  duty  was  specifically  applied  to  public 
purposes  they  appealed,  and  their  appeal  was 
allowed.]  The  whole  question  of  the  revenues  of 
the  corporation  of  London  and  their  liability  to 
income-tax  are  now,  I  am  informed,  the  subject  of 
a  special  case,  and  will  eventually  come  before  this 
court.  The  market  tolls  and  rents  mentioned  in  the 
case  are  equally  applicable  to  public  purposes,  and 
yet  income-tax  is  paid  on  them.  None  of  these  rates 
or  dues  can  be  turned  to  private  uses.  They  are 
analogous  to  tolls  levied  by  the  lord  of  a  manor 
under  a  Crown  grant  on  all  goods  of  a  certain  kind 
imported  into  the  manor.  They  are  as  much  real 
property,  and  so  a  taxable  "  hereditament,"  as  the 
tolls  received  from  ships  passing  a  lighthouse,  the 
profits  from  which  have  been  held  to  be  real  estate, 
and  not  personalty :  (Attomey-Genei-al  v.  Jones, 
1  Mac.  &  G.  574 ;  1  Hall  &  Tw.  493  ;  19  L.  J.  266, 
Ch.)  [Martin,  B. — Are  not  these  dues  a  "  tene- 
ment? See  Co.  Litt.  sects.  14,  15,  note  20  (a).] 

Manisty,  Q.  C.  (with  Gainsford  Bruce),  for  the 
defendant,  coiiira,  was  called  on  by  the  court.  This 
is  not  a  toll,  nor  in  the  nature  of  one,  but  a  power 
to  impose  a  tax.  It  is  as  thoroughly  a  tax  as  if  it  were 
so  much  in  the  pound  raised  on  the  houses  in 
Brighton  for  public  purposes.  Without  admitting 
that  under  the  old  Acts  which  are  referred  to  in 
the  case,  this  coal  rate  would  have  been  taxable, 
we  need  only  consider  the  6  Geo.  4,  c.  clxxix,  the 
only  Act  (excepting  the  public  Act)  now  appli- 
cable to  the  matter.  Sect.  117  of  that  Act  con- 
solidated these  coal  due  into  one  common  fund  with 
all  other  "  rates  and  assessments,"  for  the  general 
purposes  of  the  Act,  as  specified  in  paragraph  8  of 
the  case,  whereby  it  lost  any  peculiar  or  excep- 
tional character  as  a  "  toll,"  even  if  it  ever  had  any 
prior  to  such  cousoUdation.  [Martin,  B. — Your 
argument  would  apply  to  all  the  tolls  and  various 
kinds  of  corporate  property,  which,  under  sect.  92 
of  the  Municipal  Corporations  Act  (5  &  6  Will.  4, 
c.  76),  have  been  brought  into  the  borough  fund. 
What  difference  is  there  between  these  coal  dues 
and  the  port  and  other  dues  and  tolls  at  Liverpool, 
and  many  other  large  commercial  places  on  which 
income  tax  has  always  been  charged  and  paid  P] 
These  dues  are  similar  to  rates  raised  for  ordinary 
borough  purposes.  Neither  of  them  is  in  the 
nature  of  a  "  toll,"  but  both  form  a  common 
borough  fund.  They  are  as  much  a  tax  on  the 
community  for  their  general  purposes  as  the  tax 
on  the  houses,  &c.  which  the  commissioners  have 
the  power  to  levy;  no  distinction  can  be  drawn 
between  the  two  modes  of  raising  money  for  the 
common  fund.  They  are  in  no  sense  a  "  toll "  or 
"  hereditament,**  or  "  property,"  within  the  Income 
Tax  Act,  but  in  terms,  in  substance  and  in  spirit,  a 
power  to  tax  or  levy  a  rate,  and  if ,  as  I  contend, 
they  are  themselves  a  tax,  it  will  be  conceded 
that  a  tax  is  not  the  subject  of  taxation.  The 
fallacy  of  the  Crown  is  in  calling  that  a  property  or 
"  hereditament"  which  is  purely  and  simply  a 
rate,  not  arising  like  "toUa"  n^WJcl  ^i^  Omkc^- 
able  to  income-tas.,  o\i\.  ol  woperVvj,  e.g.>  ''''\aa^&, 
tenements,"    &c.     TYieae   avx«a    Qwinft,  \>aKc^^^T^> 
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neither  within  schedule  A  nor  schedule  D.  More- 
over, they  are  exempt  uuder  sect.  102  of  the  Income- 
tax  Act,  oy  which  payment  of  the  tax  on  interest 
on  money  lent  on  rates  or  assessments  not  charge- 
able by  the  Act  is  provided  for,  showing  by  impli- 
cation that  rates,  such  as  these  coal  dues  really  are, 
are  exempted  from  the  tax. 

The  Attorney-General  in  reply. — It  begs  the 
question  to  refer  to  sect.  102.  The  proviso  there 
snows  that,  though  there  may  be  a  class  of  rates 
not  chargeable  as  "profits,  there  may  yet  be 
others  which  arc.  There  is  a  clear  distinction 
between  rates,  Ac.,  which  are  chargeable  as 
"  profits,"  and  those  which  are  not.  A  rate  levied 
by  the  corporation  on  householders  is  the  com- 
munity taxmg  itself  by  its  elected  representatives, 
and  such  a  rate  is  not  taxable.  But  these  coal 
dues  are  a  rate  or  "  toll,'*  in  the  nature  of  a  **  cus- 
toms duty,"  imposed  on  all  persons,  whether 
inhabitants,  strangers,  or  foreigners.  Anyone 
entering  the  harbour  with  a  coal  ship,  and  landing 
coals  on  the  beach,  is  liable  to  it.  [Kelly,  C.  B. — 
Mr.  Manisty  says,  that  indirectly  it  is  a  tax  on 
the  inhabitants  consuming  coal.]  It  would  be 
profitless  to  enter  here  into  a  difficult  question 
of  political  economy,  whether  the  incidence  of 
taxation  is  upon  the  importer  or  consumer. 
Nothing  can  be  gathered  from  the  use  of  the 
word  "  rate "  as  shewing  that  the  Legislature 
meant  to  place  this  duty  in  the  same  category  with 
ordinjuT  rates  ;  for,  in  several  old  statutes,  notably 
in  12  Cfar.  2,  c.  4,  s.  6,  the  word  "  rate "  is  used 
for  a  customs  duty.  In  the  present  instance  it 
means  not  "  rate  "  in  the  modem  sense  and  use  of 
that  word,  but  simply  p^ro  rata,  that  is,  a  payment 
in  proportion  to  tne  quantity  of  coal  imported. 
It  is  admitted  that  if  this  had  been  a  grant  to  the 
Duke  of  Norfolk  and  his  heirs,  the  toll  would  have 
been  "  profits  "  liable  to  income  tax.  What  dif- 
ference can  it  make,  that,  instead  of  a  fixed  sum, 
the  grant<»e  has  power  to  fiix  the  amount  up  to  a 
given  maximum  ?  To  sum  up  the  points  contended 
tor  by  the  Crown  :  First,  there  is  the  clearest  dis- 
tinction between  ordinary  rates  and  these  dues, 
which  are  a  tax  on  all  the  Queen's  subjects  and 
foreigners  resorting  to  Brighton,  and  resemble  a  toll 
on  all  ships  coming  to  a  certain  port,  or  pasKing 
a  lighthouse ;  secondly,  it  is  conceded  that  if 
granted  to  a  private  person  they  would  be  t.axable, 
and  no  valid  distinction  has  been  established  on 
the  score  of  their  being  applicable  to  public  pur- 
poses. 

EIelly,  C.B. — I  am  of  opinion  that  the  Crown  in 
this  case  is  entitled  to  the  judgment  of  the  court. 
In  this,  as  in  all  other  cases,  we  should  look  to  the 
substance  of  the  matter  before  us,  and  consider, 
not  the  mere  language  of  one  or  another  section  of 
an  Act  of  Parliament,  but  the  substantial  effect  of 
all  the  provisions  of  the  Act  taken  together.  Now, 
in  the  first  place,  this  is  undoubtedly  a  duty  upon 
coals,  amounting  to  3«.  a  chaldron,  granted  by  the 
Acts  of  Parliament,  which  have  been  refeired  to, 
to  the  corporation  of  Brighton,  giving  to  them  an 
annual  income,  as  stated  in  the  case,  of  some  10,OOOL 
FrlmAfarieihexr  income  would,  no  doubt,  be  liable  to 
income-tax  just  as  much  as  if  it  were  that  of  a  private 
individual.  The  question,  therefore,  is  whether,  in 
the  nature  of  the  duty,  the  objects  to  be  attained, 
the  purposes  to  which  the  duty  is  to  be  applied,  or 
— if  I  may  use  an  expression  which  belongs,  as  has 
been  correctly  observed  by  the  Attorney-General, 
rather  to  the  science  of  political  economy  than  to 


the    law — the    "incidence  of  taxation,"    there   is 
anvthing  to  exempt  it  from  liability  to  income  tax. 
Whether  we  look  to  the  one  or  the  other  of  those 
considerations,     treating    them    as    tests   of   the 
Uability  of  the  corporation  to  income  tax,  I  think 
th(it  no  solid  argument  has  been  adduced  before  us 
against  their  liability  to  it.     First,  it  was  said  that 
this  duty  was  applicable  to  purposes  to  which 
alone,  in  general,  rates,  pi*operly  so  called,  are 
applied — that  is  to  say,  rates  imposed  not  upon  aU 
the  inhabitants,  but  upon  the  nouseholders  and 
other  rateable  inhabitants  of  a  borough,  not  only 
for  what  may  be  called  borough  purposes,  but  for 
strictly  parochial   purposes,  gts  for  lighting  and 
watchmg,  and  so  forth.    It  is  true,  and  I  will 
refer    to  that  consideration   hereafter,    that   the 
purposes  to  which  this  coal  duty  is  to  be  applied 
are   conjoined,    in    one    of   the    sections    of    the 
Act,  with  what  may  be    called  almost  parochial 
purposes,  the  coal  duty  itself  being  thereoy  amal- 
gamated with  the  funds   raised    in    general  by 
ordinary  rates  upon  the  niteable  inhabitants.     But 
when  we  come  to  look  at  the  provisions  of  the  Act, 
we  find  that  the  purposes  to  which  this  fund,  in- 
cluding in  it  the  sum  levied  in  respect  of  this  duty 
is  applicable,  are,  in  the  first  place,  "repairing, 
lighting,   watching,    and    cleansing    the    streets, 
houses,  and  other  public  passages  and  places;"  pur- 
poses, no  doubt,  usually  provided  for  by  the  ordi- 
nary borough  rates.     But  we  find  also  that  it  is 
applicable  to  the  much  larger  and  more  extensive 
purposes  of  "  the  i)urchase  of  lands  for  widening 
and  improving  streets,  the  providing  a  site  for  a 
town  hall,  the  erection  of  a  town  hall,  tne  extension 
and  enlargement  of  the  market  (established  under 
the  two  former  Acts),  the  erection  of  a  town  pound, 
and  providing  a  prison ;  the  establishment  of  an 
additional   market  for  the  sale  of  provisions   if 
deemed   expedient;    and  the  establishment  of  a 
cattle,  corn,  and  hay  market."    Now,  no  one  can 
deny  that,  if  this  had  been  a  fund  created  simply 
and  merely  for  those  several  last-mentioned  pur- 
poses, it  would  have  been   liable  to  income-tax. 
The  purposes   themselves  when  looked  at,  show 
that  the  produce  of  this  fund,  when  it  had  been 
applied  to  those  purposes,  would  itself  be  rateable. 
I   think,   therefore,    that  coupling  the    purpose, 
with  the  nature  of  the  duty  itself,  there  is  no  aoubt 
that  this  rate  or  duty  is  hable  to  income-tax.     But 
then  it  is  said  that  it  is  amalgamated  with  these 
other  funds,  for  watching  and  lighting ;  but  in  the 
Municipal  Corporation  Act,  to  which  my  brother 
Martin  referred,  there  is  a  similar  amalgamation. 
It  might  therefore  as  well  be  said  that  landed  pro- 
|)erty  of  any  description,  producing  lar^  rents  to 
a  corporation,  shall  not  be  liable  to  income-tax, 
because,  under  the  provision  of  the  Municipal  Act 
(s.  92),  the  profits  arising  from  such  property  are 
amalgamated  with  all  the  other  dues  and  taxes  and 
rates  to  which  the  corporation  may    bo  entitled, 
and    are   applicable    therefore    to    all    the    ordi- 
nary purposes  to  which  rates  alone  are  usually 
applicable.     With  regard  to  the  argument  that  haa 
been  urged  upon  the  word  "  rate,"  it  is  answered, 
if  any  answer  were  necessary,,  by  the   reference 
made  by   the  Attomey-Greneral    to    the    Act  dt 
Charles   II.,   where    it    is  quite    clear   that  the 
term  "rate"  is  applied  in  several  sections,  and 
particularly  in  the  6th  section,  to  a  duty  upon  com- 
modities imported,  which  would  haye  been  clearly 
liable  to  income-tax,  if  income-tax  had  been  in 
existence  at  that  period.    Taking,  therefore^  the 
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whole  case  together  as  it  is  now  before  us,  the  onl j 
remaininff  question  is,  whether  it  can  be  con- 
tended tnat  this  is  really  and  in  substance 
a^  tax  upon  the  i/nliabitanta  of  Brighton;  still 
more,  whether  it  can  be  shown  to  be,  as  Mr. 
Manisty  has  insisted,  that  it  is,  a  tax  upon  the 
raieahie  inhahitants  of  the  place  P  It  is  really  no 
such  thing.  If  we  look  at  the  ultimate  destination 
of  every  ton  of  coal  which  may  bo  imported  into  or 
unloaded  within  the  limits  of  the  Act  at  Brighton, 
upon  which  this  duty  is  levied,  we  shall  find  that 
the  incidence  of  the  tax  is  bv  no  means  confined 
to  the  rateable  inhabitants  of  the  town,  nor  even 
to  the  inhabitants  of  Brighton  at  large,  but  that  it 
must  fall  upon  the  consumers,  who  may  live  at 
any  imaginable  distance  firom  the  town,  or  the 
limits  of  this  Act.  Suppose  the,  probably  not  un- 
fireqnent,  case  to  occur,  of  a  whole  carTO  of  coals 
to  be  imported  at  Shoreham,  consigned  to  a  coal 
merchant  in  Brighton ;  they  are  conveyed  from 
Shoreham  to  Brighton,  and  they  pay  the  duty  at 
the  time  of  their  oein^  unloaded  within  the  limits 
of  the  Act,  whether  they  go  by  waggons  or  by 
barges,  and  so  by  sea,  and  whether  loaded  on  the 
beach  or  unloaded  from  waggons  at  the  coal  mer- 
chant's store ;  there  and  then  it  is  that  the  duty 
attaches  and  becomes  payable.  Upon  whom,  then, 
does  that  duty  fall  P  In  the  first  instance,  no 
doubt,  upon  the  coal  merchant  who  has  imported 
the  coal ;  he  pays  the  duty,  and  if  the  coal  stopped 
there  the  duty  would  be  upon  him  and  him  alone ; 
but,  when  we  trace  it  further,  as  it  is  necessary  to 
do  in  order  to  follow  up  the  argument  to  its  legiti- 
mate end,  we  find  that  he  may,  and  probably  does, 
sell  a  portion  of  these  coals  to  rated  mhabitants  of 
Brighton,  and  if  that  were  necessarily  the  destina- 
tion of  the  whole  of  the  coal  liable  to  this  duty, 
there  might  be  something  in  the  argument  which 
has  been  urged.  But,  on  the  other  hand,  these 
coals,  thus  imported  into  Brighton,  and  on  which 
the  coal  merchant  has  paid  the  duty,  are  sold  by 
him  to  and  consumed  by  the  poor  as  well  as  the 
rich  peopLe  of  the  place,  and  consequently  by  a  class, 
and  prooably  the  most  numerous  class,  of  inhabit- 
ants of  Brighton  who  are  not  rateable  at  all,  nor 
occupiers  oi  houses,  nor  liable  to  any  single  rate 
made  or  imposed  within  the  town.  But  it  goes 
farther,  because  the  coal  merchant  may,  and  pro- 
bably does,  sell  a  considerable  portion  of  such  coals 
to  persons  resident  in  the  neighbourhood  of 
Brighton,  but  beyond  the  limits  of  the  Act.  If, 
therefore,  this  tax  falls,  as,  indeed,  the  great 
minority  of  all  taxes  do  sooner  or  later  fall,  upon 
the  consumer,  the  **  incidence  of  taxation  "  in  this 
case  is  not  upon  the  rated  inhabitants  of  Brighton 
alone,  nor  upon  the  inhabitants  of  Brighton  at 
large,  but,  as  to  a  ^eat  portion  of  the  co^s,  upon 
persons  without  tne  limits  of  the  Act,  and  not 
resident  in  the  town  at  all,  but  who  are  simply 
members  of  the  community  at  large.  The  *'  draw- 
back" is  only  payable  upon  coals  originally  destined 
for  some  point  without  the  limits  of  the  Act,  and 
which  are  merely  to  be  conveyed  through  Brighton. 
It  se6ms  to  me,  therefore,  that  this  coal  duty  is  a 
Taluable  and  profitable  source  of  income  to  which 
the  corporation  and  their  successors  are  entitled, 
fcfr  Tanoas  purposes  of  the  nature  to  which  I  have 
already  adverted,  and  that,  upon  every  principle 
9pp\icah\e  to  the  construction  of  the  Income  Tax 
Act,  it  is  a  valuable  and  profitable  "  hereditament," 
and  as  snch  liable  to  income  tax. 
ICusDi,  R — ^I  am  also  of  the  same  opinion.  The 


first  question  proposed  to  us  is,  whether  the  rates 
or  duties  levied  by  the  Corporation  of  Brighton 
upon  coals  under  this  Act  of  I^arliameiit  which  has 
been  referred  to,  are  chargeable  with  income  tax, 
and  I  am  opinion  that  they  are.  It  seems  to  me 
that  the  question  depends  upon  whether  they  are, 
and  can  be  designated  as  *  property  or  profits,* 
and  that  is  the  real  question  in  the  case.  By  the 
Act  of  5  &  6  Vict.  c.  35,  the  Legislature  thought 
fit  to  impose  upon  the  subjects  o?  this  country  an 
income  tax ;  and  it  is  plam  from  the  enactments 
of  the  statute,  that  they  meant  to  include  every 
species  of  property  and  profits  whatever.  The 
various  descriptions  of  property,  the  subject 
matters  to  be  taxed,  are  contained  in  five  schedules  ; 
the  first  (A)  says  that  the  tax  is  to  be  imposed  upon 
all  "  lands,  tenements,  and  hereditaments  ;''  and  I 
think  there  is  good  reason  for  contending  that 
this  rate  or  tax  is  a  "  hereditament."  But  it  is  not, 
I  think,  material  to  decide  that  question  now.  The 
second  schedule  (B.)  is  in  respect  of  the  occupation 
of  lands,  tenements,  and  nereditamcnts,  upon 
which  a  tax  is  imposed.  The  third  schedule  (C) 
imposes  a  tax  upon  "  all  profits  arising  firom  annui- 
ties, dividends,  and  shares  of  annuities  payable  to 
any  person  or  body."  The  fourth  schedule  (D) 
charges  the  tax  upon  "  the  annual  profits  or  gains 
arising  or  accruing  to  any  person  from  any  kind 
of  property  whatever,  and  upon  the  annual  profits 
or  gains  arising  or  accruing  from  any  profession, 
trade,  employment,  or  vocation."  The  fifth  sche- 
dule (E)  is  in  respect  of  "  every  public  office  or 
employment  of  profit,  and  upon  every  annuity, 
pension,  or  stipend  payable  by  Her  Majesty."  These 
five  schedules  include  almost  every  imaginable 
species  of  property  and  profit.  But,  lest  there 
should  be  any  doubt  upon  the  matter,  sect.  100, 
(schedule  D)  enacts  that "  The  duties  shall  extend  to 
every  description  of  property  or  profits  which  shall 
not  he  contained  in  either  of  the  other  schedules 
and  not  specially  exempted."  Now  it  seems  to  me 
to  be  almost  impossible  that  any  net  could  be 
spread  wider  than  that  is,  for  it  catches  "  every 
description  of  property  or  profits"  whatever,  not 
previously  comprised  in  any  of  the  schedules, 
which  alone  seem  to  include  almost  everything. 
The  real  question  then  is,  whether  this  coal  rate  or 
duty  is  "  property  or  profits"  within  this  Act  of  Par- 
liament, the  object  of  which  was  to  tax  everything. 
Now,  I  am  opinion  that  the  quality  and  nature  of 
this  rate  depend  upon  the  statute  of  13  Greo.  3, 
and  not  upon  the  construction  of  the  subsequent 
statute  of  Geo.  4,  which  Mr.  Manisty  has  referred 
to  and  so  much  relied  on.  That  subsequent  statute 
enacted  that,  for  the  general  benefit  of  the  town, 
all  the  property  of  the  corporation,  including  this 
duty  and  the  profits  of  the  market,  and  the  rents  of 
certain  lands  oelonging  to  the  corporation  were  to 
go  into  one  common  fund ;  and  acordingly  we  have 
the  amounts  under  each  head  of  income  set  out  in 
the  account  in  paragraph  19  of  the  case.  First, 
there  is  the  general  district  rate ;  that  would  be  a 
tax  properly  so  called,  and  not  in  my  opinion 
coming  within  the   description  of  "property  or 

E refits."  Then  come  "  scavenging,  pavements, 
ighways,  lighting  streets,  fees  for  testing  gas 
meters,  and  then  we  have  "  coal  duties 
10,358L  10«.  ed"  That  is  followed  by  "  market 
tolls,"  and  then  by  some  other  property  belonging 
to  them,  "  Town-hall  Booms  "  and  "  White  Lion- 
yard  premises."  Now  all  these  sources  of  profit 
are  by  the  6  Qeo,  4  consolidated  into  one^  but  tba^ 
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has  not  at  all  the  eflFect  of  altering  the  quality  or 
nature  of  these  particular  tolls  ;  and,  as  my  Lord 
has  already  stated,  the  Municipal  Corporation  Act 
(5  &  6  Will.  4,  c.  76)  directs  tlmt  the  rents  of  land 
and  other  property  of  the  corporation  shall  be 
brought  into  tne  borough  fund  along  with  the 
rates  to  be  raised  in  the  ordinary  way,  yet  no  one 
can  contend  that,  because  that  92nd  section  so 
enacts,  therefore,  the  property  of  the  Corporation 
of  Liverpool  or  London,  or  any  other  municipal 
borough,  is  to  escape  the  payment  of  income-tax. 
It  is  nothing  more  than  enacting  that  the  income 
of  public  property  shall  bear  its  share  of  the  ex- 
penditure of  the  kingdom.  The  13  Geo.  3  was 
an  Act  "  for  paving,  lighting,  and  cleansing 
the  streets,  lanes,  and  places  within  the  borough 
of  Brighthelmstone,  in  the  county  of  Sussex,  for 
removing  nuisances  and  annoyances,  and  preventing 
the  like  lor  the  future,  for  holding  and  regulating  a 
market  within  the  said  town,  for  building  and  repair- 
ing groyns,  to  render  the  coast  safe  and  commodious 
for  ships  and  vessels  to  embark  and  land  sea  coal, 
culm,  and  other  coal  for  the  use  of  the  inhabitants 
of  the  said  town,  and  for  levying  a  duty  thereon, 
and  for  other  purposes."  By  it  commissioners 
were  appointed,  to  whom  powers  were  given  to 
purchase  lands  for,  and  to  establish  a  market  in 
the  town.  That  it  seems  they  have  done.  They 
have  purchased  the  land  and  established  the  mar- 
ket, and  they  collect  market  tolls  by  virtue  of  the 
Act,  in  regard  of  which  tolls  they  admit  the 
liability  to  pay  income-tax.  With  respect,  there- 
fore, to  one  species  of  property  created  by  the 
Act,  tliey  pay  this  income-tax.  The  Act  then 
goes  on  to  provide  that  these  coal  tolls  shall  be 
applied  in  repairing  certain  groyns  in  such  manner 
as  thereinafter  mentioned.  Then  it  recites  that 
"the  town  of  Brighthelmstone  is  situate  by  the 
sea,  and  within  six  miles  of  the  port  or  harbour 
of  Shoreham,  and  belongs  to  the  said  port;  and 
great  part  of  the  said  town  having  been  destroyed 
by  the  breaking  in  of  the  sea,  several  groyns  were 
some  years  since  erected,  which  have  preserved 
the  said  town,  and  the  coast  is  now  safe  and 
commodious,  at  several  times  of  the  year,  for  ships' 
and  vessels  to  unload  and  land  sea  coal,  culm, 
and  other  coal,  at  the  beach  of  the  said  town, 
for  the  use  of  the  inhabitants  thereof.  And 
whereas  the  said  groyns  are  become  greatly 
out  of  repair,  and  the  inhabitants  of  the  said  town 
are  not  able  to  raise  money  sufficient  to  repair  the 
same  without  the  aid  and  authoirty  of  Parliament." 
It  is  then  enacted  that  these  commissioners  shall  be 
trustees  for  the  purpose  of  "  repairing,  improving, 
maintaining,  ana  preserving  the  said  grojms."  And 
then  it  proceeds  to  enact  that,  after  the  20th  June 
1773,  there  shall  be  paid  to  the  said  trustees  and 
their  successors  the  sum  of  6d,  upon  every  chal- 
dron of  sea  coal  which  may  be  landed  on  the 
beach  of  the  coast  of  the  town  of  Brighthelmstone, 
and  they  may  appoint  a  person  to  receive  it.  And 
then,  to  the  mtent  that  the  rate  and  duty  might 
be  truly  paid,  it  was  further  enacted,  "that  no 
collector  or  officer  of  customs  of  the  port  or  har- 
bour of  Shoreham  (to  which  port  the  said  town  of 
Brighthelmstone  doth  belong  and  is  subject) 
should  give  any  discharge  or  take  any  report 
outwards  for  any  ship,  or  permit  any  ship  to  leave 
the  port  until  the  master  had  produced  a  certificate 
that  the  above  rate  or  duty  had  been  paid  or 
secured  to  be  paid ; "  and  it  also  contained  a  power 
enabling  the  comxniBBionerB  "to  enter  any  sucn  ship 


in  the  event  of  non-payment  of  the  said  rate  or 
duty,  and  to  detain  and  sell  such  ship  and  her 
furniture  for  the  purpose  of  realising  the  said 
rate  or  duty."  Ajid  a  power  was  also  given 
to  borrow  1500L  on  the  credit  of  the  rate  and 
duty.  It  seems  to  me,  therefore,  that  this  is 
a  rate,  a  tax,  or  a  property,  which  was  given  to 
these  trustees  absolutely;  and  if  the  repair  of  these 
groyns  would  not  cost  them  a  farthing,  they  were, 
nevertheless,  entitled  to  the  duty.  They  were 
entitled  to  receive  it,  wholly  independent  of  any 
particular  expenses  in  regard  to  the  groyns ;  and 
though  it  may  be  sjiid  that  the  consideration  for 
granting  the  tolls  was  the  repair  of  these  groyns, 
yet  they  were  nevertheless  absolutely  entitled  to 
them.  As  has  been  said  by  the  learned  Attorney- 
General,  I  see  no  distinction  between  this  rate  or 
duty  and  the  rate  or  duty  in  respect  of  a  light- 
house, which  is  well  known  to  be  a  most  valuable 
property.  The  Holyhead  corporation  had  a  right 
to  erect  lighthouses,  and  to  levy  a  tax  upon  ships 
which  passed  by  within  a  certain  distajice  from 
them.  That  that  was  a  property  of  the  most 
valuable  kind  is  evidenced  by  what  my  Lord  stated 
in  the  course  of  this  argument,  that,  in  regard  to 
one  lighthouse  alone,  400,000^  was  paid  to  the 
owner  of  it  upon  its  being  taken  [)ossession  of  by 
the  Govenmient.  I  also  happen  to  know,  from  my 
own  knowledge  and  experience,  several  cases  ot 
the  same  kind,  of  corporations  and  individuals 
being  entitled  to  payments  of  this  sort  in  regard 
to  certain  duties  to  be  performed,  b  t  still  not 
duties  immediately  connected  with  the  expenditure 
of  the  sum  of  money  received.  For  these  reasons, 
therefore,  and  looking  at  the  very  general  words 
of  this  Act  of  Parliament,  and  it  being  the  object  of 
the  Legislature  that  eveiy  species  of  "  property  or 
profits  "  should  be  subject  to  it,  I  am  of  opinion 
that  these  coal  rates  or  duties  are  a  species  of  pro- 
perty falling  within  the  "  property  or  profits," 
which  are  the  subject-matter  for  the  imposition  of 
the  income-tax,  and  that  the  corporation  or  Brightoh 
must  pay  income-tax  upon  them.  They  have  paid 
it  for  several  years,  and  it  seems  to  me  that  they 
must  continue  to  pay  it. 

Kelly,  C.  B. — My  brother  Channell  who  has 
just  been  called  away  on  public  duty  as  Election 
Judge,  before  he  left  the  court,  desired  me  to  say, 
that  having  heard  the  arguments,  he  entirely  con- 
curred in  the  judgment  which  we  were  about  to 
and  have  pronounced  for  the  Crown. 

Jiidffymmt  for  the  Crotcn.  . 

Attorney  for  the  Crown,  TJie  Solicitor  of 
Inland  Bcvmne,  Somerset  House; 

Attorneys  for  the  defendant,  TiUeard,  Son, 
Oodden,  and  Hohae,  34,  Old  Jewry;  agents  for 
D.  Black,  Town  Clerk,  Brighton. 


COUBT  OF  QXTEEST'S  BESTCK. 

Reported  by  T.  W.  Sauhders  and  J.  Shoktt.  Eaqrs., 

Barristers-at-  Law. 


Jan.  26  and  27,  1871. 

Foreman  and  Wipe  v.  The  Mayor,  Ac,  of 

Canterbury. 

Local  board  of  health — Liahility  for  acts  of  their 

servants. 

The  defendants,  who  wei'e  the  local  hoard  for  ike  dis' 
trict  of  Gant(^hm'y,  haviiuj  employed  their  ser* 
vants  to  do  ceiiain  work  upon  the  roads  within 
such  district,  stich  servants  left  a  heap  of  siones  in 
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the    road,  without    any   llgid    or   caution  being 
offijcedt  and  the  plaintifSf  who  were  driving  along 
sti^h   road   upon  a   dark  nightt   and  tiot   being 
enahl4id  to  see  such  lieap  of  stones ^  drove  against 
thetn  and  were  injured  : 
Held,  tli/ji  tlie  defendants  were  liable  for  tlie  negli- 
gence of  their  servants. 
Quijerc,  whetlier  they  would   liave  been  liable  if  the 
placing  of  tive  lieap  of  stones  in  the  road  had  be^n 
the  act  of  their  surveyor. 
Tuis  was  a  rule  calling  upon  the  plaintiffs  to  show 
cause  why  the  verdict  returned  for  them  should 
not  be  set  aside,  and  a  new  trial  had,  on  the  ground 
of  misdirection  by  the   learned  judge  in  holding 
the  defendants,  as  a  local  board,  to  be  liable  in  an 
action  for  the  act  complained  of  and  proved,  inas- 
much  as   their  liability,  if  any,   as  surveyors  of 
the  highways,  is  of  a  different  character,  and  no 
liiibility  to  an  action  for  damages  exists  in  such  a 
case. 

The  declaration  stated  that  the  defendants 
wrongfully  suffered  certain  earth,  rubbish,  and 
stones,  which  had  been  placed  by  them  in  a  heap 
on  a  public  highway,  to  remain  there  during  the 
night  without  any  guard  or  light  or  means  to  prevent 
persons  from  dnving  asainst  the  same,  whereby 
the  said  plaintiff,  Affrea  Foreman — ^who  was  then 
with  his  said  wife  lawfully  driving  in  his  cart 
drawn  by  his  horse  along  the  said  highway,  in  the 
night  time— drove  his  said  cart  and  horse  against 
the  said  heap  and  upset  the  said  cart,  and  the  said 
plaintiff  Jane  was  tnrown  out  of  the  said  cart,  and 
seriously  and  permanently  injured  and  damaged. 

The  defendants  were  the  local  board  of  health, 
under  the  provisions  of  the  Local  Government  Act 
1858;  and  it  appeared  that  on  the  evening  of  the  26th 
Nov.  1869  the  plaintiff,  Mr.  Foreman,  who  was  a 
buUder  and  carpenter,  was  returning  from  Canter- 
bury towards  his  own  home,  about  3  miles  distant, 
together  with  his  wife  (the  female  plaintiff),  in  his 
spring  cart,  at  about  seven  o'clock  in  the  evening, 
which  was  very  dark,  and  were  proceeding  at  a 
moderate  pace,  when  they  came  to  a  part  of  the 
road  where  a  heap  of  stones  had  been  placed,  and 
which  projected  mto  the  road  a  distance  of  about 
7ft.,  and  so  narrowing  the  road  at  that  part  to 
about  13ft.,  causing  a  serious  obstruction.    Not 
seeing  any  obstacle  in  the  way,  the  plaintiff  drove 
against  the  stones,  and  the  horse  fell  forward  over 
them,  throwin^the  cart  over  on  its  right  side  and 
injuring  Mrs.  Foreman  by  falling  upon  her,  and 
inflicting  upon  her  very  serious    injuries.     The 
stones  had  been  brought  to  the  spot  by  a  con- 
tractor for  some  works  to  be  done  there,  where 
they  were  at  the  time  of  the   accident,  by  the 
direction  and  with  the  consent  of  the  surveyor  of 
the  defendants,  such  spot  being  within  the  district 
over  which  they  had  jurisdiction.     At  the  trial  it 
was  admitted  by  the  defendants*  counsel  that  if 
there  was  any  liability  at  all,  the  defendants  were 
the  parties  liable. 

Hawkins,  Q.  C.  and  Archibald  showed  cause,  and 
referred  to 

11  &  12  Tiot.  o.  63,  8. 117  ; 

Qibsan  t.  The  Mayor  of  Preston,  L.  Bep.  5  Q.  B.  218 ; 

22L  T.WN.  S.298; 
HamaU  t.  The  Ryde  Oommistwners,  4  B.  &  S.  361 ; 
Southampton  Bridge  v.  8outh<Mnpton  Local  Board, 

8£JL£B]a.801; 
HaniM  t.  Baker,  4  M.  &  S. 

Denman,  Q-  0.,  in  support  of  the  rule  cited, 
JfMwy  Docks  T.  Oihlfs,  L.  Bep.  1  H.  L.  Ill ;  14  L.  T. 
Bep.  N.  8. 677  ; 


WUson  V.  Mayor  of  Halifax,  L.  Eep.  3  Ex.  119 ;  17 

L.  T.  Bep.  N.  S.  660; 
Holliday  v.  8t.  Leonard^St  Shoreditch,  11  C.  B.,  N.  S., 

192 ;  30  L.  J.  360,  C.  P.  ;  4  L.  T.  Bep.  N.  S.  406  ; 
Young  v.  Davis,  7  Hur.  &  Nor.  761 ;  31  L.  J.  250,  Ex. ; 

In  the  course  of  the  argument  Lush,  J.  referred 
to  sect.  37  of  the  11  &  12  Vict.  c.  63,  as  consti- 
tuting the  surveyor  an  oflficer  whom  the  local  board 
of  health  have  no  authority  to  dismiss  without  the 
consent  of  the  general  board  of  health. 

The  arguments  are  sufficiently  set  forth  in  the 
following  judgment. 

Cur.  ado.  wit. 

Jan.  27. —  Blackburn,  J.  —  In  this  case  Mr. 
Denman  obtained  a  rule  nisi  for  a  new  trial,  "  on 
the  ground  of  misdirection  by  the  Lord  Chief 
Justice  in  holding  the  defendants,  as  a  local  board, 
to  be  liable  in  an  action  for  the  acts  complained 
of  and  proved,  inasmuch  as  their  liability,  if  any,  as 
surveyors  of  the  highways,  is  of  a  different  cha- 
racter, and  no  liability  to  an  action  for  damages 
exists  in  such  acase."  [He  stated  the  facts.]  Theacci- 
dent  having  arisen  in  that  way,  it  is  quite  clear  that 
the  persons  who  put  the  stones  there  were  negligent 
in  not  putting  proper  lights  to  protect  passengers 
coming  along  the  road  from  the  risk  of  running 
upon  them,  and  those  persons  would  be  liable  for 
that  act  of  neghgence;  and  if  they  acted  as 
servants  of  other  persons,  those  who  stood  in  the 
relation  of  masters  to  them  would  be  answerable 
for  the  consequences  of  that  negligence.  Mr. 
Denman,  in  the  argument  before  us,  endeavoured 
to  raise  a  separate  point — that  the  Chief  Justice, 
in  leaving  tne  case  to  the  jury,  did  not  ex- 
pressly ask  them  whether  there  was  negligence 
in  leaving  those  stones  in  the  road  and  not  having 
sufficiently  lighted  and  guarded  them.  It  appears 
plain  enough  upon  the  facts  that  negligence  in 
some  one  must  have  been  taken  for  granted  at  the 
trial,  and  the  rule  on  that  ground  was  refused,  and 
was  only  granted  on  the  ground  I  have  stated. 
The  local  board  of  health  are,  by  the  Pubhc  Health 
Act  1848  (11  &  12  Vict.  c.  63),  s.  117,  made  sur- 
veyors of  highways ;  and  Mr.  Denman  correctly 
stated  the  law  when  he  said  that  they  would  not 
be  liable  simply  because  they  were  surveyors  of 
highways ;  but  there  is  nothmg  in  the  Act  which 
would  relieve  them,  merely  because  they  were  sur- 
veyors, from  liability  which  they  would  otherwise 
incur.  In  an  ordinary  case,  wnere  the  surveyor 
of  highways  is  acting  for  a  township  or  parish,  he 
would  be  clearly  liable  for  any  act  of  his  own 
personal  negligence.  There  is  nothing  to  relieve 
nim  from  that.  If  he  had  left  the  stones  in  the 
road  in  such  a  way  as  has  been  described,  he  would 
be  personally  liable  for  negligence.  If  he  was 
himself  the  master  of  the  servants,  he  would  be 
equally  responsible  for  their  neghgence.  But  in 
fact  and  in  practice  the  surveyor  never  is  the 
master  of  the  persons  who  are  employed  on  the 
roads.    There  is  no  matter  of  law  which  would 

Erevent  him  being  so.  If,  by  any  arrangement 
e  made  with  the  parish,  he  took  upon  him- 
self to  do  the  work  by  his  servants,  ne  would 
be  responsible  for  those  servants,  though  he 
was  surveyor  of  the  highways.  But  that  being 
an  unusual  and  uncommon  state  of  things,  it 
would  require  distinct  proof  to  show  that  the 
persons  who  left  the  stones  in  that  position 
were  his  servants,  they  generally  being  the  ser- 
vants of  the  parish,  and  the  parish  being  a  body 
which  cannot  be  sued.     But  when  it  is  a  loou 
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board  who  are  acting  as  surveyors,  the  state  of 
things  is  in  general  the  other  way.  The  persons 
who  are  employed  as  labourers  to  mend  the  high- 
ways are  in  general  servants  of  the  local  board ; 
although  the  local  board  of  health  are  a  body  who 
might  very  well  contract  with  a  contractor,  yet 
they  are  a  body  who  generally  do  the  work  them- 
selves, that  is,  by  their  servants,  and  pay  those 
servants.  Therefore,  generally  speakmg,  as  a 
matter  of  fact,  those  who  actually  do  the  work, 
when  it  is  done  by  a  local  board  of  healtli  as  sur- 
veyors, are  servants  of  the  local  board  of  health. 
That,  if  it  is  a  disputed  fact,  requires,  of  course, 
proof;  but,  at  the  same  time,  it  would  be  the 
ordinary  state  of  things.  Now,  when  in  the  course 
of  the  trial  evidence  was  about  to  be  given  in  sup- 
port of  the  case  of  the  plaintiffs  to  show  that  the 
persons  who  left  the  stones  there  were  servants  of 
the  local  board  of  health,  there  was  an  admission 
made  dispensing  with  further  proof;  and,  after 
that,  the  Question  went  upnon  whether  the  local 
board  coula  be  made  responsible  for  what  has  been 
done.  I  have  already  said  that  it  is  our  opinion 
that  the  local  board  oi  health  incur  no  such  liability 
merely  because  they  are  surveyors.  But  the  local 
board  of  health,  if  tney  were  masters  of  the  persons 
who  were  guilty  of  negligence,  would  be  responsible 
for  their  acts,  and  they  are  not  relieved  from  that 
responsibility  merely  because  they  are  either 
surveyors  or  a  local  board.  There  was  one  case 
cited  in  the  course  of  the  argument  {sup.),  in 
which  the  Court  of  Common  Pleas  decided  that 
a  body  like  the  local  board  of  healthy  who  were 
made  surveyors  of  highways,  were  not  respon- 
sible for  the  negligence  of  those  who  were  their 
servants;  and  upon  looking  at  the  &ct8  of  that 
case  it  would  appear  that  it  would  have  been 
an  authority  directly  in  point  for  the  present 
defendants  if  the  case  were  still  an  authority  at 
all;  but  upon  looking  at  the  reasons  of  that 
decision,  we  consider  it  to  be  overruled  by  the 
decision  of  the  House  of  Lords  in  the  case  of 
Mersey  Docks  v.  Oibhs  (sup.).  It  is  not  overruled 
by  name,  but  the  principle  upon  which  that  case 
was  decided  in  the  House  of  iiords  does  overrule 
it,  because  it  was  decided  that  a  pubUc  body  like 
the  local  board  of  health  are  answerable  for  the 
negligence  of  their  servants,  just  as  if  they  were 
actmg  as  the  servants  of  a  private  person,  and  not 
for  a  corporation  incorporated  for  a  public  pur- 
pose. Of  course  the  individuals  composing  the 
body  are  not  responsible ;  it  is  the  loc^  board  of 
health  that  are  responsible,  and  they  would  have  to 
pay  the  damages  out  of  the  funds  in  their  hands 
as  a  local  board  of  health.  There  was  one  other 
point  which  occurred  to  one  of  the  members  of  the 
court,  and  which  was  the  only  reason  why  we  did  not 
deliver  judgment  at  once,  and  that  is  this :  The 
37th  section  of  the  Public  Health  Act  1848  requires 
the  local  board  of  health  to  appoint  a  surveyor  and 
other  persons  named  as  officers  and  servants ;  and 
at  the  end  of  the  section  it  is  said  that  they  may 
dismiss  at  pleasure  idl  the  officers  and  ser- 
vants except  the  surveyor,  and  the  surveyor  is 
not  to  be  oismissed  witnout  the  approval  of  the 
Greneral  Board  of  Health.  That  being  so,  it  would 
be  a  question  to  consider  whether  the  surveyor 
whom  they  are  thus  required  to  appoint,  and 
whom  they  are  not  allowed  to  dismiss  at  pleasure, 
is  in  the  relation  of  servant  to  them  in  such  a  way  as 
itat,  if  the  niAtter  were  being  done  by  the  surveyor, 
Mad  the  cawie  of  the  uubcM^  were  the  negligenoe 


of  the  surveyor,  the  local  board  of  health  would  be 
responsible  for  his  negligence.  I  do  not  wish  to 
express  any  opinion  as  to  whether  they  would  or 
would  not  be  responsible.  But  if  it  had  appeared 
that  the  mischief  had  been  done  by  the  negligence 
of  the  surveyor,  and  that  point  had  been  raised,  it 
would  have  been  desirable  to  consider  the  question, 
and  determine  whether  they  would  be  responsible 
for  the  act  of  the  surveyor  or  not.  But  we  think 
no  such  question  arises  in  this  case.  It  is  probable 
that  the  negligence  was  not  that  of  the  surveyor, 
but  of  some  subordinate  who,  though  appointed  by 
the  surveyor,  was  still  the  servant  of  the  local 
board,  as  much  as  a  guard  or  a  porter  on  a  railway 
is  the  servant  of  the  railway  company,  althougn 
they  are  appointed  by  the  manager  of  the  traffic, 
or  the  secretary  or  some  other  superior  officer. 
It  is  probable  that  the  negligence  was  that  of 
some  subordinate ;  it  was  a  &ct  exclusively  within 
the  knowledge  of  the  defendants,  and  if  their 
case  was  that  the  negligence  was  the  negli- 
gence of  the  surveyor,  who,  in  one  view,  would 
not  be  their  servant,  that  would  haye  been 
a  matter  which  would  have  required  pro(^  at 
the  trial ;  and  where  the  admission  was  made  in 
the  general  terms  it  was,  it  dispenses  with  this 
proof;  and  we  think  it  cannot  be  said  afterwards 
that  there  was  any  misdirection  in  the  jud^  in  not 
pointing  out  that  distinction,  inasmuch  as  if  it  had 
been  pointed  out  at  the  trial,  it  probably  would 
have  been  shown  that  the  negligence  was  not  the 
negligence  of  the  surveyor,  but  was  the  negligenoe 
of  some  undoubted  servant  of  the  local  board.  For 
these  reasons  we  think  the  rule  ought  to  be  dis- 
charged. 

Bide  dieeharged. 

Attorney  for  the  plaintiffs,  Flint,  Canterboiy. 

Attorney  for  the  defendants,  Lcike^  Canterboiy. 


Wednesday,  AprU  26, 1871. 
Beg.  (on  the  Prosecution  op  Lovibgnd)  v.  Price 

and  others. 

Ma7idamu8  —  Betum  —  Demurrer  —  Cofrumasions 
for  inquiring  into  corrupt  practices  ai  elecHons — 
— Refusal  to  grant  certificate  of  indemnity  remsuh 
able  by  this  cowrt. 

The  decision  of  conwnissioners  acting  tmder  the  15  ^  16 
Vict.  c.  67  and  the  26  Vict,  c  29  {for  inquiring 
into  the  existence  of  corrupt  pra4Uie6s  in  pa/rUor 
mentary  elections),  refusing  a  w^itness  a  certifiocUe 
under  sect,  loftiie  last'named  Act  on  the  groumd 
that  he  had  not  answered  an/y  one  of  the  quetHons 
put  to  him,  the  atiswers  to  which  miaht  criminate  or 
tend  to  orimiTwie  him,  is  reviewdble  hy  (hie  oowrL 

The  prosecutor  was  excvmined  hy  such  conwUeeioners, 
and  certain  questions  were  put  to  him,  onminating 
or  tending  to  criminaie  htm,  which  he  alleged  he 
duly  answered,  but  which  the  commiseionere  were 

X  opinion  he  had  not  answered,  and  thereupon  r»- 
sed  him  a  certificaie  of  indemnity.  A  mandamue 
having  been  issued  comm/vnding  ihem  to  grant  euch 
certificate,  and  aliening  thai  he  had  answered 
every  question  relaivng  to  the maitera  thenin^t/ired 
into  and  the  answers  to  which  erimiinaited  or 
tended  to  criminaie  hivn,  the  said  covynUeeicnere 
returned  that  they,  after  due  ddiberaUon  and 
consideration  thereupon  had,  were  of  opinion  and 
duly  adjudged  and  determined  ihal  he  had  not 
answered  every  one  of  the  said  queetkms,  the 
\      an8^De1^«  to  ijoluch.  vMqht   criminate  or  imd  to 
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criminate  him;  a/nd  there  upon,  and  for  the  reasons 
aforesaid,  they  were  of  opinion  and  duly  adjudged 
and  determined  that  tlie  said  H.  L.  was  not 
entitled  to  receive  from  titem,  and  that  it  was  not 
their  daty  to  give,  and  iliey  decliihed  and  refusexi 
atid  still  refuse  to  give  him  such  certificate : 
Held,  upon  demurrer,  that  the  return  ivas  bad. 

In  Hilaiy  Term  1870,  this  court  made  absolute  a 
rule  callmff  upon  Edwin  Plumer  Price,  Thomas 
Chisholm  Anstey,  and  Charles  Edward  Coleridge, 
Esqrs.,  the  commissioners  appointed  to  inquire 
into  the  existence  of  corrupt  practices  in  the 
borough  of  Bridgewater,  to  show  cause  why  a  writ 
of  mandamus  should  not  issue  directed  to  them 
commanding  them  to  grant  to  Henry  Lovibond  a 
certificate  of  protection  and  indemnity  pursuant  to 
the  statute  26  &  27  Vict.  c.  29,  s,  17  :  (see  the  re- 
port of  the  rule,  22  L.  T.  Bep.  N.  S.  12.) 

The  mandamus  was  as  follows  : 

YiotoriA,  by  the  Grace  of  God  of  the  United  Kingdom 
of  <}reftt  Britain  and  Ireland  Queen,  Defender  oi  the 
Faith,  to  Edwin  Plumer  Prioe,  Thomas  Chiaholm  Anstey, 
and  Charles  Edward  Coleridge,  Esqaires,  the  oommis- 
sionera  appointed  porsuant  to  the  provisions  of  the 
■tatate  passed  in  a  session  of  Parliament  holden  in  the 
15th  and  17th  years  of  oar  reign,  for  the  purpose  of 
making  inquiry  into  the  existence  of  corrupt  practices  in 
the  borough  of  Bridgewater.  Whereas,  by  our  royal 
oommission  issued  for  the  purpose  of  causing  inquiry  to 
be  made  into  the  existence  as  aforesaid  of  corrupt  prac- 
tices in  the  said  borough  of  Bridgewater,  you,  &e  said 
Edwin  Plumer  Price,  Thomas  Chisholm  Anstey,  and 
Charles  Edward  Coleridge,  Esquired,  were  the  commis- 
sioners named  in  such  commission,  and  we  have  been  given 
to  understand  and  been  informed  in  our  court  before  us  that 
on  the  23rd  Aug.  last  you  commenced  your  inquiry  under 
snob  commission,  at  the  said  borough  of  Bridgewater, 
and  that  one  Henry  Lovibond,  of  the  said  borough  of 
Bridgewater,  attomey-at-law,  having  been  duly  summoned, 
psrsonally  appeared  before  you,  then  being  such  commis- 
sioners as  aforesaid,  at  Bridgewater  aforesaid,  to  be 
examined  by  aud  before  you,  touching  the  subject  matter 
of  the  said  mquiry ;  and  that  upon  such  inouiry  he  was  duly 
swi»m,and  was  required  by  you  togive,anadidgiveonoath. 
oo  the  2nd  and  3rd  Sept.  last,  oertain  evidence,  and  answered 
eveory  question  relating  to  the  matters  then  inquired  into, 
which  he  was  required  by  you,  as  such  commissioners,  to 
an  wor,  and  the  answers  to  which  criminated  or  tended 
to  criminate  him,  the  said  Henry  Lovibond  ;  and  that  he 
was,  in  oonsequenoe  of  so  answering,  entitled  to  receive 
from  you,  and  it  was  your  duty  to  give  him,  under 
yoor  hands,  a  oertincate,  stating  that  he  was, 
upon  his  examination,  required  by  you,  the  said 
commissioners,  to  answer  questions  relating  to  tiie 
matters  aforesaid,  the  answers  to  which  criminated  or 
teaded  to  criminate  him,  and  that  he  had  answered  aJl 
sooh  questions.  And,  whereas,  we  have  been  further 
nven  to  understand  that  he,  the  said  Henry  Lovibond, 
being  so  entitled  as  aforesaid,  did  in  due  form  apply  to 
yon,  as  such  commissioners,  lor  a  certificate  as  aforesaid, 
and  that  you,  the  said  commissioners,  refused  to  give 
him  such  certificate,  and  still  do  refuse  to  give  it,  in  con- 
tempt of  us,  and  to  the  great  damage  of  him,  the  said 
Henry  Lovibond,  as  we  have  been  informed  from  his  com- 
plaint made  to  us  in  that  behalf.  Whereupon  he  hath 
Aon^iilv  besought  us  that  a  fit  and  speedy  remedy  may  be 
appUsd  in  this  respect,  and  we,  being  wilUng  that  due  and 
speedy  jostice  should  be  done  in  uie  premises  (as  it  is 
reasonable),  do  oomniand  you,  the  said  Edwin  Plumer 
f^ioe,  Thomas  Chisholm  Anstey,  and  Charles  Edward 
Oolenitge,  as  snok  oommissioners  as  aforesaid,  firm^ 
sigoining'  yon  that  immediately  after  the  receipt  of  thu 
writ,  you  do  give  the  said  Henry  Loribond  such  certifi- 
esto  as  afontaid,  or  that  yon  show  us  cause  to  the  con- 
ttmtj  tfatrsof,  lesi  by  your  default  the  same  complaint 
shall  be  repeated  to  ns,  and  how  yon  shall  have  executed 
this  mii,  make  known  to  ns  at  Westminister  fortiiwiUi, 
vstaxning  to«ns  this  oor  writ.  And  this  you  are  not  to 
omit,  dtc  WitaesM.  &  Alexander  James  Edmund  Cock- 
bom,  Barooety  at  Westminster,  the  27th  Jan.  1870. 

By  the  Ck>nrt,  Nortov. 


The  return  ran  thus : 

Return. — We,  the  oommissionors,  do  most  humbly 
certify  and  return  to  our  sovereign  Lady  the  Queen,  at 
the  time  and  place  in  the  said  writ  mentioned,  as  follows, 
that  is  to  say,  that  we,  the  said  commissioners,  in  the 
said  writ  named,  were,  by  warrant  under  the  royal  sign 
manual,  dated  the  23rd  June  1869,  duly  appointed  com- 
missioners (pursuant  to  the  provisions  of  the  statute  in 
the  said  writ  mentioned)  for  the  purpose  of  making 
inquiry  into  the  existence  of  corrupt  practices  at  the 
last  election  of  members  to  serve  in  Parliament  for  the 
borough  of  Bridgewater,  and  that  in  pursuance  of  such 
appointment,  aua  under  the  authority  of  the  law  in  that 
behalf,  the  said  Henry  Lovibond  was  duly  summoned,  and 
appeared  and  was  examined  on  oath  before  us  in  relation  to 
such  corrupt  practices  as  aforesaid,  and  that  in  the  course 
of  such  examination  the  said  Henry  Lovibond  was  duly  re- 
quired by  us  to  answer  oert&un  questions  relating  to  such 
corrupt  practices  as  aforesaid,  the  answers  to  which  might 
criminate  or  tend  to  criminate  him;  and  having  su  ex- 
amined the  said  Henry  Lovibond  and  duly  required  him  to 
answer  such  questions  as  aforesaid,  we,  the  commissioners, 
after  due  deliberation  and  consideration  thereupon  had, 
were  of  opinion  and  duly  adjudged  and  determined  that  the 
said  Henry  Lovibond  had  not  answered  every  one  of  the 
said  questions,  the  answers  to  which  might  criminate  or 
tend  to  criminate  him.  And  thereupon,  and  for  the 
reasons  aforesaid,  we,  the  said  comimssioners,  were  of 
opinion,  and  duly  adjudged  and  determined,  that  the  said 
Henry  Lovibond  was  not  entitled  to  receive  from  us.  and 
that  it  was  not  our  duty  to  give,  and  we  declined  and 
refused,  and  still  refuse,  to  give  him  such  certificate  as 
in  the  said  writ  is  in  that  behalf  mentioned. 

Edwin  Plumer  Pbice. 
Per  myself  and  the  other  commissioners. 

To  this  return  there  was  a  demurrer. 

The  prosecutor's  points  were,  first,  that  the 
return  made  by  the  defendant  to  the  writ  of  man' 
damns  is  bad  as  containing  no  legal  answer  thereto, 
inasmuch  as  it  neither  traverses,  nor  confesses,  and 
avoids  the  allegations  in  the  said  m^amdamus ; 
secondly,  that  the  adjudication  of  the  said  com- 
missioners that  the  said  Henry  Lovibond  had  not 
answered  every  one  of  the  said  questions  is  not 
conclusive  in  tnat  behalf,  and  that  their  finding  is 
subject  to  be  reviewed  by  this  court ;  thirdly,  that 
this  court  has  power  to  review  the  determination  of 
the  said  commissioners  on  any  question  of  &ct 
which  it  is  the  duty  of  the  said  commissioners  to 
determine ;  fourthly,  that  upon  the  facts  disclosed 
it  was  the  duty  of  the  said  commissioners  to  give 
the  said  Henry  Lovibond  such  certificate  as  in  the 
said  writ  is  mentioned ;  fifthly,  that  the  return  of 
the  said  commissioners  does  not  traverse  or  deny 
the  allegation  in  the  said  writ  that  the  said  Henry 
Lovibond  had  answered  every  question  relating  to 
the  matters  then  inquired  into  which  he  was  re- 
quired by  the  said  commissioners  to  answer,  and  the 
answers  to  which  criminate,  or  tended  to  criminate 
him,  but  merely  alleges  that  the  said  commissioners 
were  of  opinion  that  he  had  not  answered  every  one  of 
such  (|ueHtions,  and  adjudged  and  determined  that 
the  said  Henry  Lovibond  nad  not  answered  every 
one  of  such  questions;  sixthly,  that  the  said  return  is 
bad,  inasmuch  as  it  tenders  no  issue  in  fact  which 
the  said  Henry  Lovibond  can  accept,  and  does 
not  deny  as  a  met  that  the  said  Henry  Lovibond 
had  answered  all  such  questions  as  aforesaid; 
seventhly,  that  if  the  said  Henry  Lovibond  did,  in 
fact,  as  IS  alleged  in  the  said  writ,  answer  all  such 
questions  (and  which  fact  is  not  denied  by  the  said 
commissioners  in  their  said  return),  the  allegation 
in  the  return  to  such  writ,  that  it  was  the  opinion 
of  the  said  commissioners  that  he  had  not  so 
answered,  is  not  a  legal  answer  io  such  allegation 
of  fact. 

The  deiendaaW  v^yel\a  -s^w^,  %sbN»,  ^3mw\»  'Ooa 
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return  made  by  the  defendants  to  the  writ  of  niaii' 
damns  herein  contains  matter  affording  a  good 
answer  in  law  to  the  said  writ ;  secondly,  that  it 
was  the  duty  of  the  said  commissioners,  and  they 
were  bound  to  determine  whether  the  said  Henry 
Lovibond  had  answered  every  one  of  the  said 
questions,  the  answers  to  which  might  criminate,  or 
tend  to  criminate  him,  before  granting  him  such 
certificate,  as  in  the  said  writ  in  that  behalf  is 
mentioned ;  thirdly,  that  the  said  commissioners, 
having  adjudged  and  determined  that  the  said 
Henry  Lovibond  had  not  answered  every  one  of 
the  said  questions,  the  answers  to  which  mi^ht 
criminate,  or  tend  to  criminate  him,  the  finding 
and  determination  of  the  said  commissioners  is 
conclusive  in  that  behalf,  and  assuming  them  to 
have  acted  bond  fide  in  the  discharge  of  their  duty 
(which  is  not  questioned),  such  finding  and  deter- 
mination on  a  question  of  fact  is  not  subject  to  be 
reviewed  by  this  court ;  fourthly,  that  this  court 
has  no  power  to  review  the  determination  of  the 
said  commissioners  on  any  question  of  fact  which 
it  is  the  duty  of  the  commissioners  to  determine ; 
fifthly,  that  the  said  commissioners,  having 
acyudged  and  determined  that  the  said  Henry 
Lovibond  had  not  answered  every  one  of  the  said 
questions,  the  answers  to  which  might  criminate 
or  tend  to  criminate  him,  the  said  Henry  Lovi- 
bond,  was  not  entitled  to  receive  from  them,  nor 
was  it  their  duty  to  give  him,  such  certificate  as 
in  the  siud  writ  is  in  that  behalf  mentioned. 

The  AttorneV'OetieraZ  (the  Solicitor-Oetieral  and 
Archibald  with  him)  now  appeared  on  behalf  of 
the  commissioners  in  support  of  the  return  to  the 
mandamus,  and  stated  tnat  the  question  having 
been  very  fully  argued  by  himself  and  his  learned 
friends  upon  tlie  rule  absolute  for  the  'mandamus^ 
and  having  no  additional  arguments  to  present  to 
the  court,  and  as  the  same  question  arose  upon  the 
demurrer  which  was  so  argued  upon  the  rule,  he 
did  not  propose  a^ain  to  arsue  the  matter,  but 
would  be  content  with  the  judgment  of  the  court 
being  pronounced  for  the  prosecutor  without 
ar^iment  (if  the  court  should  remain  of  the  same 
opinion  as  when  the  rule  was  made  absolute),  so 
that  the  case  should  be  taken  at  once  to  the  Ex- 
chequer Chamber,  since,  should  that  court  afi&rm 
the  judgment  of  this  court,  legislation  upon  the 
subject  might  be  instituted. 

Henry  J  antes,  Q.  C.  (T.  W.  Saunders  with  him), 
assentea  to  this,  remarking  that,  when  the  rule  for 
the  m4indanius  was  made  absolute,  their  Lordships 
expressed  their  views  at  considerable  length,  and 
that  whichever  party  succeeded  upon  the  present 
argument,  resort  would  be  had  to  a  court  of  error. 

CocKBURN,  C.  J. — Although  the  decision  of  this 
court  in  ordinary  cases  making  a  rule  absolute  for 
a  mandaynus  is  not  to  be  taSoen  as  binding  the 
court  upon  the  argument  upon  the  return,  since  it 
is  merely  an  expression  of  an  opinion  that  there  is 
sufficient  shown  to  call  for  an  answer ;  yet  as  this 
case  was  very  fully  argued  upon  the  rule,  and 
each  member  of  the  <x)urt  expressed  his  views  very 
strongly  in  the  prosecutor's  ravour,  and  we  see  and 
have  heard  nothing  to  lead  us  to  the  belief  that 
we  are  likely  to  change  our  opinions,  there  will  be 
no  useful  end  accomplishea  by  a  re-argument. 
Our  iudgment,  therefore,  may  at  once  be  given 
for  the  prosecutor,  though  this  course  must  not 
be  taken  as  a  precedent. 

JudgmetUfor  the  prosectUor. 

In  consequence  of  the  course  sanctioned  by  the 


court,  the  judgments  pronounced  by  the  learned 
judges  upon  making  the  rule  for  the  manda' 
mu6  absolute  is  to  be  taken  as  the  judgment  now 
pronounced  by  them.  (See  the  judgments  already 
reported  in  Reg.  v.  Price  and  others  {Bridgexcater 
Commissions ;  Ex  parte  Lovibond),  22  L.  T.  Rep. 
N.  S.  12.) 

Attorney  for  the  prosecutor,  John  Bishop,  Tudor- 
street. 

Attorney  for  the  Commissioners,  The  Solicitor 
to  tJie  Treasury. 


Saturday,  April  29, 1871. 

Clarkjs  and  (xoodge  (apps.),  t;.  Stanford  (resp.) 

Hackney  carri-age — Whai  is  a  "plying  for  hire** 
32^  33  Vict.  c.  115,  8s.  4,  7. 

A  carriage  which  is  standing  in  a  place  to  which  a 
ceiiain  portion  of  the  ptiolic  home  access,  ready  to 
be  hired  by  tJie  public  resorting  to  such  place,  is  a 
carriage  plying  for  hire,  and  is  therefore  a  hackney 
carriage  within  the  meaning  of  the  32  ^  33  Vid. 
c.  115,  cmd  must  be  licensed. 

A  railway  company  arranged  with  a  livery  stable 
keeper  that  he  should  supply  certain  flys  to  stand 
in  a  yard  at  their  station  to  await  the  arrival  of 
passengers  by  tJieir  trains.  The  drivers  were  not 
to  invite  passengers  by  speech,  but  were  to  wait 
until  caUed  for  by  a  servant  of  the  company,  or 
hired  by  the  passenger  himself.  In  pursuance  of 
this  arrangement,  a  fly  was  so  placed : 

Held,  thai  this  was  a  plying  for  hire,  which  consti" 
tided  the  fly  a  hack^ney  carriage,  requiring  a 
licence. 

This  was  a  case  stated  by  justices  under  the 
20  &  21  Vict.  c.  43,  upon  a  oonvictdon  of  the 
appellants  (32  &  33  Vict.  c.  115)  as  follows  : — 

First,  the  informations  charge  that  on  the  18th 
June  1870  the  said  Frederick  £.  Clarke  did  un- 
lawfully ply  for  hire,  with  an  unlicensed  carriage, 
at  Harrow  BAilway  Station,  contrary  to  uie 
32  &  33  Vict.  c.  115,  and  also  that  the  said  Samuel 
Groodge,  on  the  said  18th  June  1870,  did  unlaw- 
fully act  as  driver  of  an  unlicensed  hackney  or 
stage  carriage  at  Harrow  Railway  Station,  con- 
trary to  the  32  &  33  Vict.  c.  115;  secondly,  the 
following  were  the  facts,  as  proved : — The  London 
and  North-Westem  Railway  Company  have  a 
station  at  Harrow,  within  the  limits  of  the  me- 
tropolitan police  district,  which  are  those  also  of 
the  Hackney  Carriage  Act  (32  &  33  Vict.  c. 
115).  The  yard  in  front  of  the  station  is  inclosed 
and  is  their  private  property.  The  appellant  is 
a  livery  stable  keeper.  The  railway  company 
had  upon  certain  terms  arranged  with  the  appel- 
lant to  supply  certain  broughams,  flys,  and 
carriages,  part  of  the  same  terms  being  that  the 
said  vehicles  should  stand  on  the  premises  of  the 
company  within  the  said  yard  to  await  the  arrival 
of  passengers  by  the  trains.  The  appellants* 
servants  who  drive  the  flys  were  instruotod  not  to 
invite  passengers  by  speech,  but  to  wait  until 
called  by  a  servant  of  the  company  or  hired  by 
the  passenger  himself;  when  so  called  the  person 
reauiring  the  fly  entered  and  was  driven  according 
to  nis  own  directions,  and  paid  the  &re;  thirdly, 
it  was  contended  by  the  respondent  that  a  ny 
so  used  was  withm  sect.  4  of  the  Hackney 
Carriage  Act  (32  &  33  Vict.  o.  115),  which 
defines  a  hackney  carriage  to  be  "  any  car- 
riage for  the  conveyance    of  passengers   whidk 
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plies  for  hire  within  the  limits  of  this  Act, 
and  is  not  a  stage  carriage/'  and  therefore 
requiring  to  be  licensed,  and  to  observe  the 
regulations  prescribed  by  the  provisions  of  that 
Act ;  fourthly,  It  was  contended  by  the  app>ellaQt8 
that,  inasmuch  as  the  fly  was  in  the  private  yard  of 
the  railway  company,  it  was  not  "  plying  for  hire  " 
within  the  meaning  of  the  statute  above  cited; 
fifthly,  our  opinion  was  that  the  appellants*  fly, 
while  waiting  in  the  yard  of  the  railway  station, 
was  in  fact  "  plying  for  hire  "  within  the  meaning 
of  the  definition  of  a  hackney  carriage  in  sect  4 
of  the  32  &  33  Vict.  c.  115.  We  were  of  opinion 
that  the  fact  that  the  driver  was  ready  to  take 
np  any  passenger  coming  by  rail  as  a  fare  was 
Bufl[icient,  and  that  the  circumstance  that  the 
yard  was  enclosed  and  that  other  hackney  car- 
riages were  not  allowed  there  was  of  no  moment, 
and  we  therefore  convicted  the  appellant  Clarke  in 
a  penalty  of  lOff.,  and  the  appellant  Goodge,  as 
such  driver,  in  a  like  penalty  of  10« ;  sixthly,  the 
opinion  of  this  honourable  court  is  requested 
whether  such  construction  of  the  said  statute  is 
correct. 

If,  in  the  judgment  of  this  honourable  court, 
the  fly  as  contended  by  the  appellants  was  not  a 
hackney  carriage  plying  for  hire  within  the  mean- 
ing of  the  said  recited  statute,  then  the  conviction  is 
to  be  quashed;  but  if  the  opinion  of  this  honourable 
court  should  be  that  under  the  circumstances 
above  stated  the  fly  of  the  appellants  was  a  hackney 
carriage  plying  for  hire  witnin  the  meaning  of  the 
said  statute,  then  the  conviction  is  to  be  confirmed. 
Given  under  our  hands  this  16th  day  of  November 
1870.  Edward  Wm.  Cox. 

lawm  E.  B.  Cox. 

By  the  32  &  33  Vict.  c.  115  (The  Metropolitan 
Public  Carriage  Act  1869),  power  is  given  to  one 
of  the  Secretaries  of  State,  who  bv  sect.  6,  may 
from  time  to  time  license  to  ply  for  hire  within  the 
limits  of  the  Act  hackney  and  stage  carriages. 

By  sect.  7  it  is  enacted  that,  **  if  any  unlicensed 
hackney  or  stage  carriage  plies  for  hire,  the  owner 
of  sach  carriage  shall  be  Uable  to  a  penalty  not 
exccedins:  5i.  for  every  day  during  which  such  un- 
licensed carriage  phes  ;*'  and  the  driver  is  also  liable 
to  a  similar  penalty  unless  he  proves  that  he  was 
i^orant  of  tne  fact  of  the  carriage  being  an  un- 
hcensed  one. 

Botninqiiet  appeared  for  the  appellants. — This 
was  not  plying  for  hire  within  the  moaning  of  the 
Act,  which  means  a  holding  out  to  the  general 
public  a  readiness  to  take  Sn  passengers.  Here 
the  carriage  was  upon  the  private  premises  of  the 
railway  company,  and  was  there  for  the  purpose 
alone  of  taking  np  passengers  who  may  have  come 
by  the  tnuns.  The  carriage  was  not  plying  for 
passengers,  but  was  upon  the  premises  of  the  com- 
pany to  accommodate  those  persons  coming  by 
the  trains  who  may  have  required  its  use.  It  is 
like  the  case  of  a  carriage  going  into  the  courtyard 
of  a  nobleman's  house  at  his  request,  when  he  has 
a  number  of  guests  more  than  he  can  accommodate 
with  yehides  of  his  own  for  their  departure.  The 
case  of  Ca$e  v.  Stwey  (L.  Bep.  4  Ex.  S19 ;  38  L.  J. 
113,  IL  C. ;  20  L.  T.  Bep.  N.  S.  618)  is  m  point. 
Tbnne  it  was  held  that  a  hackney  carriage,  whilst 
on  the  premises  of  a  railway  company  by  their 
leaye  for  tiie  accommodation  of  passengers  by  their 
traixis,  is  not  "  plying  for  hire  in  a^  "  street  or 
{daoe  "  within  tfaie  meaning  of  the  Hackney  Qar- 
riagdActs;  and  although  that  case  was  decided 


under  the  1  &  2  Will.  4,  c.  22,  s.  4,  which 
enacts  that  every  carriage  with  two  or  more 
wheels  which  shall  be  used  for  the  purpose 
of  standing  or  plying  for  hire  in  any  pubUc  street 
or  road  at  any  place  within  the  distance  of  five 
miles  from  the  (xeneral  Post-office  shall  be  deemed 
and  taken  to  be  a  hackney  carriage  within  the 
meaning  of  this  Act,  yet  the  principle  of  that  case 
applies  to  this  one,  although  the  words  "  public 
street  or  road,"  are  not  in  the  present  statute.  In 
his  judgment  Kelly,  C.B.  says  :  "  First,  then,  was 
the  carriage  in  this  case  standing  or  plying  for 
hire  P"  Those  words  must  mean  that  the  carriage 
is  to  be  at  the  disposal  of  anyone  of  the  pubUc  who 
may  think  fit  to  hire  it.  I  think,  therefore,  that 
they  are  not  applicable  here.  The  railway  company, 
it  appears,  allow  a  number  of  cabs  to  come  upon 
their  premises,  and  there  await  the  arrival  of  the 
trains,  in  order  to  provide  accommodation  for  the 
arriving  passengers.  In  one  sense  these  cabs  are 
undoubteoly  plying  for  hire,  but  they  are  not  so 
plying  in  a  general  sense,  but  only  to  such  an  extent, 
and  subject  to  such  regulations,  as  the  licence  given 
to  them  by  the  railway  company  may  admit.  To 
what  extent  and  subject  to  what  regulations  must 
depend  upon  the  particular  terms  of  the  licence  in 
each  case.  For  example,  there  might  be  an  agree- 
ment between  the  company  and  tne  cabmen  they 
allowed  to  enter  their  station  as  to  the  order  in 
which  passengers  should  be  taken  up,  and  so  forth. 
But  whatever  particular  arrangement  might  be 
made,  the  hackney  carriages  subject  to  it  could 
not  be  said  to  be  '*  standing  or  plying  for  hire," 
which  must  mean  ready  at  any  moment  to  be  hired 
by  any  one  of  the  public.  [Cockburn,  C.J. — ^That 
case  was  decided  upon  an  Act  of  Parliament  in 
which  the  words  were  different.  There  it  was 
necessary  that  the  plying  for  hire  should  be  in  a 
pubUc  street  or  roaa ;  but  under  the  present  Act 
the  plying  for  hire  may  be  in  any  place.]  The 
judgment,  however,  of  the  Lord  Chief  Baron  is 
still  in  point  as  regards  what  constitutes  a  plying 
for  hire.  [Mellor,  J. — You  say  that  he  was  upon 
the  premises  of  the  railway  company  by  agree- 
ment with  them.]  Yes;  that  is  so — [Cockburn, 
C.J. — But  he  was  not  carrying  passengers  for 
them ;  he  was  there  to  carry  anyone  who  came  by 
the  railway.  Lush,  J. — It  would  seem  as  though 
the  Legislature  intended  to  meet  such  a  case  as 
this  by  making  use  of  the  words  "  any  carriage  for 
the  conveyance  of  passengers  which  pUes  for  hire 
within  the  limits  of  this  Act."  According  to  your 
argument,  all  the  cabs  in  London  would  be  exempt 
if  they  merely  went  to  the  stations  to  take  up  pas- 
sengers.] Suppose  a  fiy  proprietor  had  his  estab- 
lishment on  the  other  side  of  the  railway  company *s 
premises,  and  a  railway  servant  goes  there  and 
says,  "  Come  for  a  passenger,"  he  would  not  be 
liable  as  he  would  be  upon  the  private  property  of 
the  company,  and  not  liable  to  be  hired  by  the 
general  public.  What  difference,  therefore,  is  there 
if  he  has  his  fly  ready  upon  the  company's  pre- 
mises P  [Cockburn,  C.J. — ^There  is  notning  in  the 
Act  which  says  that  the  plying  for  hire  must  be  in 
a  public  place.]  He  was  merely  waiting  to  be 
hii^  in  a  private  place.  [Cockburn,  C.J. — It  was 
private  property,  but  a  pubhc  place.]  Merely  wait- 
mg  to  be  hired  cannot  be  a  plying  for  hire. 
[Lush,  J. — It  is  waiting  to  be  hired  in  a  place  to 
which  the  public  resort.] 

Cockburn,  C.J. — ^This  is  clearly  a  case  within 
the  statute.    It  is  not  the  same  as  Case  y.  Storey^ 
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because  under  the  Act  upon  which  that  decision 
took  place  it  was  necessary  that  the  party  should 
be  plying  for  hire  in  a  public  street  or  road.  It  is 
true  that  the  Lord  Chief  Baron  thought  that  being 
at  the  station  ready  to  be  hired  was  not  a  plying 
for  hire ;  but  we  are  not  bound  hj  that  opinion,  as 
it  was  not  necessary  to  the  decision  of  the  case. 
I  think  that  the  words  "  plying  for  hire "  are 
satisfied  by  the  facts  of  this  case.  The  flys  are 
certainly  admitted  to  the  station  yard  by  virtue  of 
an  aer^ment  with  the  company,  wheVeby  it  is 
stipmated  that  the  vehicles  should  stand  on  the 
Dremises  of  the  company  within  the  said  yard  to 
await  the  arrival  or  passengers  by  the  trains,  the 
drivers  being  instructed  not  to  invite  passengers ; 
and  although  it  is  not  so  found  by  the  case,  yet  I 
take  it  that  the  flys  are  to  ply  for  hire  exclusively 
for  the  purposes  of  the  railway,  and  that  it  would 
not  be  open  to  them  to  carry  any  other  portions  of 
the  public.  Well,  but  surely  this  is  a  plying  for 
hire,  for  it  is  a  standing  in  an  open  place  ready  to 
take  as  a  fare  any  person  who  may  arrive  by  the 
trains.  I  think  that  when  a  person  has  a  carriage 
ready  for  use  at  a  place  frequented  by  the  public, 
and  is  willing  to  carry  a  passenger,  though  he  does 
not  solicit  anyone,  he  is  plying  for  hire.  This 
statute  careftilly  avoids  the  difficulty  of  the  former 
one  as  exposed  in  the  case  of  Case  y.  Storey j  and,  I 
have  no  doubt,  advisedly. 

Mellor,  J. — lam  of  the  same  opinion.  Although 
in  some  sense  the  premises  upon  which  the  fly  was 
standing  were  private  property,  and  the  company 
had  a  right  to  exclude  persons  from  it,  yet  as  they 
allowed  a  certain  number  of  flys  to  come  there  for 
the  purpose  stated,  it  became  a  public  place,  and 
the  plj^ing  was  undoubtedly  for  hire.  Tne  differ- 
ence oetween  the  present  and  the  former  statute  is, 
that  in  the  former  one  "  public  street  or  road  "  are 
mentioned,  whilst  in  the  present  one  these  words 
are  omitted.  I  must  say  that  I  am  of  opinion  that 
this  is  a  carriage  which  is  liable  to  the  auty.  It  is 
allowed  to  enter  the  station  yard  under  certain 
conditions.  What  is  it  there  for  P  Why,  to  be 
hired.  It  is  then  plying  for  hire.  The  driver 
exhibits  himself,  ana  is  ready  to  allow  his  fly  to 
be  hired.  The  fly  is  in  a  place  where  carriages 
stand  to  be  hired,  and  I  cannot  see  how  this  can  be 
anything  else  than  a  plying  for  hire. 

Lush,  J. — I  am  also  of  opmion  that  this  was  a  ply- 
ing for  hire.  It  is  no  longer  necessary  that  the  ply- 
ing should  be  in  a  public  street  or  road.  The  new 
Act  apparently  intentionally  excludes  that  condition. 
Now  tnis  carriage  was  waiting  to  be  hired  by 
passengers  who  arrived  by  the  railway.  Surely 
this  was  a  plying  for  hire. 

Judgment  for  the  re9})0)ident. 

Attorney  for  the  appellants,  Fe?iw,  3,  New-inn, 
Strand. 

Attorneys  for  the  respondent,  Ellis  and  Ellist 
Spring-gardens. 

Coleman  (app.)  v.  Bathubst  (reap.) 

Oame  —  Reservation  of  to  the  landlord  —  Whcd 
amounte  to— I  ^  2  WiU.  4,  c.  32  (Game  Act). 

The  appellant,  who  woe  tena/nt  of  a  farm  wider 
the  respondeat^  as  his  landlord^  entered  into  an 
a^eement  with  him  that  he  would  not  destroy  any 
game,  nor  keep  any  hound  or  other  dog  deebnicbioe 
tJiereof  and  would  at  aU  times  al  the  request  of  his 
landlord  or  his  agent  forbid  any  person  or  persons 
hunting,  shooting,  coursingt  ftshvng,  or  trespassing 


on  the  said  farm,  or  any  part  thereof,  and  would 
endeaoour  to  the  utmost  oj  his  power  to  preserve  all 
game    bred  and  being  thereon.     The    ofmeUanl 
hamng  killed  certain  game  upon  the  scud  farm, 
and  being  proceeded  against  under  sect.  12  of  the 
14-2  WiU.  4,  c.  32  (the  Qayne  Act): 
Held   (per   Cockbum,  C.J.  and  MeUor,  J.,  Lush, 
J.  dissent  iente),  that  the  agreement  did  not  amount 
to  a  reservation  of  the  game  to  the  respondent,  and 
tluU  the  conviction  of  tJte  appellant  was  therefore 
erroneous. 
1.  At    a    petty    sessions,  holden    at    Salisbury 
in    and    for    tne  Salisbury  and  Ameebmy  divi- 
sion of  the  county  of  WUts,  on  the  20tn  Sept. 
1870,  an  information  preferred  by  Sir  Frederick 
Hutchinson  Hervey  Bathurst,  Bart.,  hereinafter 
called  the  respondent,  ag^nst  John  Coleman,  herein- 
after called  tne  appellant,  under  sect.  12  of  the  Act 
1  &  2  Will.  4,  c.  32,  charging  for  that  he  the  said 
John  Coleman,  on  the  15tn  Sept.  1870,  in  the  liberty 
of  Clarendon  Park,  in  the  said  county  of  Wilts  (he 
being  the  occupier  of  certain  land  there  situate), 
the  right  of  kilhng  the  game  upon  such  land  being 
reserved  by  his  landlord  (the  said  Sir  Frederi<£ 
Hutchinson  Harvey  Bathurst,  Bart.),  did  then  and 
there  unlawfully  kill  upon  such  land  certain  game, 
to  wit,  five  hares,  contrary  to  the  statute  in  that  case 
made  and  pi'ovided,  whereby  and  by  force  of  the 
statute  the  said  John  Coleman  had  forfeited  a  sum  of 
money  not  exceeding  21.,  and  for  every  head  of 

fame  so  killed  such  sum  of  money  not  exceeding 
l,  was  heard  and  determined  by  us,  the  said  parties 
respectively  being  then  present  by  their  respective 
attorneys,  and  upon  such  hearing  the  appeOant 
was  duly  convicted  before  us  of  the  said  offence, 
and  we  adjudged  him  to  pay  for  the  said  offence 
the  sum  of  21.,  and  the  further  sum  of  12.  each  for 
four  head  of  game  proved  to  have  been  killed  by 
him. 

2.  And  whereas  the  appellant  being  dissatisfied 
with  our  determination  upon  the  hearing  of  the 
said  information,  as  being  erroneous  in  point  of 
law,  hath,  pursuant  to  sect.  2  of  the  said  statute 
(20  &  21  Vict.  c.  43),  duly  applied  to  us  in  writing 
to  state  and  sign  a  case  setting  forth  the  fects  and 
the  grounds  of  such  our  determination  as  aforesaid 
for  the  opinion  of  this  court,  and  hath  duly  entered 
into  a  recognisance  as  required  by  the  said  statute 
in  that  behalf;  now  therefore  we,  the  said  justices, 
in  compliance  with  the  said  application  and  the 
provision  of  the  said  statute,  do  hereby  state  and 
sign  the  following  case. 

3.  Upon  the  hearing  of  the  information  it  was 
proved  that  the  appeUant  was  tenant  to  the  re- 
spondent of  a  farm  called  Bangers  Lodge  Farm, 
situate  within  the  liberty  of  Clarendon,  in  the 
county  of  Wilts,  under  the  terms  and  conditions 
of  an  unstamped  written  agreement,  a  copy  of 
which,  signed  by  the  attorneys  of  the  respective 
parties,  is  annexed  to  this  case.  A  duplicate  of 
the  said  agreement,  signed  by  the  agent  of  the 
respondent,  was  delivered  to  and  is  in  the  posses- 
sion of  the  appellant. 

4.  The  respondent's  attorney  tendered  the  said 
agreement  In  evidence,  but  its  reception  was  ob- 
jected to  by  the  appellant's  attorney,  on  the  groand 
that  it  was  not  stamped.  The  respondent's  st- 
tomey  contended  that  the  said  information  was  a 
criminal  proceeding  within  sect.  27  of  the  statate 
17  &  18  Vict.  c.  8^  and  that  the  said  affroement 
was  therefore  admissible  in  evidence,  amioagh  it 
was  not  stamped.     He  also  offered  to  pay  tiis 
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penalty  and  duty  on  the  said  agreement  in  case  we 
were  of  opinion  that  the  same  was  not  admissible 
in  evidence  unless  duly  stamped.  We  admitted 
the  said  agreement  although  not  stamped,  and 
without  payment  of  the  duty  or  penalty. 

6.  The  respondent's  jii^amekeeper  proved  that  he 
had  known  the  farm  in  question  tor  the  last  six 
years,  during  the  whole  of  which  time  the  respon- 
dent had  exercised  the  exclusive  right  of  shooting 
over  it.  The  appellant's  attorney  objected  to  this 
evidence  beine  received* 

6.  It  was  uso  proved  that  on  the  15th  Sept. 
1870,  the  appellant  shot  four  hares  on  the  said 
£Bu-m  called  Kangers  Lodge  Farm,  and  that  when 
he  was  accosted  oy  the  respondent's  keepers,  the 
said  four  hares  and  a  fifth  also,  with  a  raboit,  were 
in  the  appellant's  possession,  and  that  he  asserted 
at  the  time  that  he  had  a  right  to  kill  game,  on  the 
ground  that  he  had  taken  out  a  game  certificate, 
and  expressed  his  intention  of  continuing  to  do  so. 

7.  It  was  contended  by  the  appellant's  attorney 
that  the  exclusive  right  to  the  game  had  not  been 
reserved  by  the  said  agreement  to  the  respondent. 

8.  A  minority  of  the  bench  were  of  opinion — 
first,  that  the  said  information  was  in  a  criminal 
prooeeding  within  the  meaning  of  sect.  27  of  the 
17  &  18  Vict.  c.  83,  and  that  therefore  the  said 
agreement  was  admissible  in  evidence,  although 
not  stamped ;  secondly,  that  on  a  true  construction 
of  the  said  agreement  the  same  on  the  said  farm 
was  reserved  to  the  respondent,  and  we  gave  our 
determination  against  the  appellant  in  the  manner 
before  stated. 

9.  The  qaestions  of  law  arising  on  the  above 
statement  for  the  opinion  of  this  court  are,  first, 
whether  the  agreement  was,  under  the  circum- 
stances herein  stated,  legallv  admissible  in  evi- 
dence without  being  stamped;  secondly,  whether, 
apon  a  true  construction  o.  the  said  agreement,  the 
game  was  reserved  to  the  respondent. 

10.  If  the  court  should  be  of  opinion  that  the 
said  conviction  was  legally  and  properly  made,  and 
the  appellant  is  liable  as  aforesaid,  then  the  said 
oonviction  is  to  stand ;  but  if  the  court  should  be 
of  opinion  that  the  game  was  reserved  by  the  said 
agreement  to  the  respondent,  but  that  the  said 
agreement  being  unstamped  was  not  legally  ad* 
missible  in  evidence,  the  respondent  is  to  be  at 
liberty  to  stamp  the  said  agreement,  and  there- 
open  the  oonviction  is  to  stand.  But  if  the  court 
should  be  of  opinion  that  the  game  was  not  re- 
served by  the  said  agreement  to  the  respondent, 
then  the  said  oonviction  is  to  be  null  and  void. 

Given  under  our  hands  this  ^2nd  Nov.  1870,  at 
Salisbury,  in  the  county  aforesaid. 
For  selves  and  fellow  justices,  Radnor. 

Edw.  Huxman. 
C.  B.  Smith. 

The  agreement  referred  to  was  as  follows  : — 

BCfloioEandiim  of  agreement  made  and  entered  into  this 
84feh  Mmj  1864,  between  Sir  Frederick  Hntohinson  Hervey 
Btethozst.  of  Clarendon-park,  in  the  county  of  Wilts, 
baixmet,  by  John  Hayward,  nis  agent  of  the  one  part, 
and  J<An  Coleman,  of  SaUsbnry,  in  the  said  county 
of  Wilts,  veterinary  surgeon,  of  the  other  part,  whereby 
the  Mid  J<^in  Hay  vfard  affiees  to  let  and  the  said  John 
Coleman  agrees  to  take  and  rent  from  the  29th  Sept.  now 
Doact  ansoin^,  all  that  farm  called  Bangers  Lodge  Farm, 
aitBate  within  the  liberty  of  Clarendon  in  the  county  of 
Wllt^  Ao.  Cthe  uraal  ooTenante  were  contained  therein, 
and  amongst  otfaert  the  following),  "And  the  said  John 
Oo&Bman  also  hereby  further  agrees  that  he  will  not 
dsstiuj  aagr  game  nor  keep  aov  hound  or  other  dog 
tkireo^  and  will  at  all  times  at  the  request  en 


the  said  Sir  Frederick  Hutchinson  Herve^  Bathurst  or 
his  agent  forbid  any  person  or  persons  hunting,  shooting, 
coursing,  fishing,  or  trespassing  on  the  said  farm,  or  an^ 
part  thereof,  and  will  endeavour  to  the  utmost  of  his 
power  to  preserve  all  game  bred  and  being  thereon. 

By  sect.  12  of  the  1  &  2  Will.  4,  c.  32  (The  Game 

Act)  it  is  enacted : 

That  where  the  right  of  killing  the  game  upon  anv  land 
is  by  this  Act  nven  to  any  lessor  or  Ifuidlord  in  exclusion 
of  the  riffht  of  the  occupier  of  such  land,  or  where  such 
exclusive  right  hath  been,  or  shall  be  specially  reserved 
or  granted  to,  or  doth  or  shall  belong  to  the  lessor,  land- 
lord, or  any  person  whatsoever  other  than  the  occupier 
of  such  land,  then  and  in  everv  such  case,  if  the  occupier 
of  such  land  shall  pursue,  kiU,  or  take  any  game  upon 
such  land,  or  shall  give  permission  to  any  other  person  so 
to  do,  without  the  authority  of  the  lessor,  landlord,  or 
other  person  having  the  right  of  killing  the  game  upon 
such  land,  such  occupier  shall,  on  conviction  before  two 
justices  of  the  peace,  forfeit  and  pay  for  such  pursuit 
such  sum  of  money  not  exceeding  22.,  &c. 

Mekalfe  appeared  for  the  appellant. — Upon  a 
true  construction  of  the  agreement  it  cannot  be 
said  that  the  game  was  reserved  to  the  respondent. 
The  appellant  merely  agreed  not  to  destroy  the 
game. 

Lopes  J  Q.  C.  (Bromley  with  him)  was  called  upon. 
— ^The  agreement  must  be  taken  as  reserving  the 
game  to  the  landlord — no  particular  form  of  words 
is  necessary;  the  agreement  really  has  no  meaning 
unless  it  was  meant  to  reserve  the  game  to  the 
landlord.  The  tenant  has  covenanted  not  to 
kill  it,  then  for  whom  is  it  reserved?  [Mellor,  J. 
— Primai  facie  the  game  belongs  to  the  tenant; 
and  it  is  tor  you  to  show  that  it  belongs  to  some 
one  else.  It  might  weU  be  that  the  tenant  might 
undertake  to  preserve  the  game  without  its 
bein^  in  any  one  else.]  How  can  it  be  said  to  be 
in  him  when  he  undertakes  not  to  destroy  it,  and 
to  do  all  he  can  to  prevent  others  from  destroying 
it  P  [CocKBURN,  C.  J. — ^The  landlord  has  stipulated 
that  as  long  as  the  lease  continues  the  tenant  shaH 
not  kill  the  game;  the  ^me  is  not  reserved  to 
him.  The  right  is,  in  ract,  reserved  to  no  one. 
The  landlord  has  no  right  to  go  upon  the  land. 
Mellok,  J. — He  merely  disables  the  tenant  from 
killing,  he  does  not  reserve  the  game  to  himself.] 
The  intention  of  the  parties  is  verv  clear ;  it  was 
undoubtedly  that  the  game  should  not  be  the 
tenant's,  but  his  landlord's. 

CocKBURN,  C.  J. — Although  the  case  is  not  fV^e 
from  doubt,  I  must  say  that  I  do  not  think  that 
this  agreement  is  sufficient  to  bring  it  within  the 
12th  section.  The  agreement  prevents  the  tenant 
from  killing  game,  and  he  certainly  commits  a 
breach  of  that  agreement  by  doing  so,  for  which  an 
action  would  lie.  But  the  question  is,  does  the 
agreement  bring  the  case  within  the  12th  section  of 
the  Game  Act  P  [His  Lordship  here  read  the  sec- 
tion.] Now  this  agreement  stipulates  that  the 
tenant  shall  not  kill  or  destroy  the  game ;  but  it 
does  not  go  on  to  give  the  game  to  the  landlord,  or 
to  any  otner  person.  It  would  seem  as  though  the 
right  to  the  game  were  in  abeyance.  The  riffht  is 
incident  to  the  soil,  unless  there  be  a  stipmation 
that  the  tenant  is  not  to  have  it.  I  think  in  this 
case  that  the  stipulation  does  not  give  the  game 
to  the  landlord,  and  so,  that  he  has  no  right  to  go 
upon  the  land  to  kill  it.  I  think  that  there  shomd 
be  something  more  than  an  absence  of  a  right  in 
the  tenant  to  kill  same  to  bring  it  within  the  12th 
section.  It  must  oe  remembered  that  it  is  sought 
to  charge  this  not  as  a  civil,  but  a  criminal  offence. 

MxLLOA,  J. — I  am  of  the  same  opinion.    The 
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only  question  is,  whether  g^me  is  by  this  agree- 
ment reserved  to  the  landlord  ?  I  think  that  the 
person  who  drew  np  this  agreement  must  have 
oeen  under  the  impression  that  the  game  in  the 
first  instance  belonged  to  the  landlord,  for  all  the 
stipulations  seem  to  point  in  that  direction.  It 
seems  to  me  that  this  stipulation  is  nothing  more 
than  an  engagement  to  preserve  the  game,  and  not 
to  give  it  to  the  landlord.  The  landlord's  remedy 
is  an  action  for  a  breach  of  contract.  I  think  the 
landlord  has  not  reserved  the  game  to  himself.  If 
we  were  to  hold  that  this  agreement  amounted  to 
a  reservation,  we  should  be  interpreting  words  be- 
yond their  natural  meaning. 

Lush,  J. — I  am  sorry  that  I  cannot  concur  with 
the  rest  of  the  court,  for  I  am  of  opinion  that  this 
agreement  does  reserve  the  game  to  the  landlord. 
I  think  we  should  construe  the  12th  section  as 
though  this  were  a  civil  action  for  a  trespass. 
[His  Lordship  here  read  the  section.]  Now,  under 
what  circumstances  does  the  game  go  to  the  land- 
lord? For  that  we  must  refer  to  the  8th  section.  The 
language  of  that  section  shows  that  the  word 
"  reservation"  is  not  to  be  taken  in  any  merely 
technical  sense,  but  that  the  reservation  may  be 
any  agreement  by  which  the  landlord,  and  not  the 
tenant,  is  to  have  the  game.  We  must  see  what 
is  the  real  meaning  of  the  agreement.  The  tenant 
binds  himself  that  he  will  not  destroy  the  game 
nor  keep  any  hound  or  other  dog  destructive 
thereof,  and  vrill  at  all  times,  at  the  request  of  the 
said  Sir  Frederick  Bathurst,  or  his  agent,  forbid 
any  person  or  persons  hunting,  shooting,  coursing, 
fi.<hing,  or  trespassing  on  the  said  farm  or  any 
part  tnereof ,  and  will  endeavour  to  the  utmost  of 
nis  power  to  preserve  all  game  bred  and  being 
thereon.  Now,  it  is  true  that  it  does  not  go  on  ana 
say  in  words  that  he  will  reserve  the  game  for  the 
landlord,  or  that  the  landlord  should  have  the 
l^me ;  but  I  cannot  see  what  the  agreement  is  for, 
if  the  game  is  not  reserved  to  the  landlord. 

Judgment  for  the  appeUunf. 

Attorneys  for  the  appellant,  Taylor^  Hoare,  and 
Taulor,  for  Wilsoii^  Thrlng,  and  Nodder,  Salisbury. 

Attorney  for  the  respondent,  Charles  Mc  Whatman, 
Salisbury. 


Hargreaves  (app.)  v.  Dawson  and  othebs  (resps.) 

Beer-house  —  AppUcatwn  for  a  certificate  —  Old 
licence — Forfeiture  of — New  application  for  a 
certiflcaie — Refusal. 

Although,  by  virtue  of  sect.  19  of  tlie  32  Sf  33  Vid. 
c.  27,  justices  cannot  refuse  to  grant  a  certiflcaie 
in  resuect  of  a  Jiouse  which  was  licensed  on  the 
Ist  May  1869,  except  for  one  of  the  catises  men- 
tioned in  sect  8,  yet  if  tlie  licence  lias  been  a>ctuaU/y 
forfeited,  they  Tnay  treat  a  suhsequent  application 
for  a  certiflcaie  as  an  original  application,  and 
may  exercise  a  discretum  in  refusing  U. 
The  house  of  the  appellant  had  an  existing  licence  on 
the  1st  May  1869,  hut  ai  tJie  licensing  meeting  in 
the  following  August  the  said  licence  was  lost  on 
a^ccotmt  of  the  personal  misconduct  of  tJie  then 
tenant.    At  the    licensing  meeting  in  Aug.  1870 
the  present  appellant  applied  for    a  certiflcaie, 
which  was  refused,  on  the  grovmd  thai  he  had  not 
shown  the  necessity  for  «ue^  a  house  in  tJie  neigh- 
dourkood: 
MM,  thai  the  tnagiMtrcUee  were  justified  m  ireaivnq 


such  apiylication  as  an  original  one,  and  in  exer- 

cising  their  discretion  in  refusing  it. 
At  the  general  annual  licensing  meeting  and  special 
sessions  for  granting  licences  to  keepers  of  inns, 
alehouses,  and  victualling  houses  in  England, 
holden  at  Bradford,  in  and  for  the  borough  of 
Bradford,  in  the  county  of  York,  on  the  30th  Aug. 
1870,  the  said  John  Hlargreaves,  hereinafter  called 
the  appellant,  applied  for  a  oertificate  under 
32  &  33  Vict.  c.  27,  for  the  sale  of  beer  to  be  con- 
sumed on  the  premises,  at  a  certain  house  in  the 
said  borough,  known  by  the  name  of  the  "  Turk's 
Head."  It  was  proved  in  eyidenoe  on  the  part 
of  the  appellant  that  on  the  1st  May  1869  a  licence 
was  in  force  in  respect  to  the  said  house  for  the 
sale  by  retail  therein  of  beer  to  be  consumed  on  the 
premises,  which  said  licence  was  on  account  of  the 
personal  misconduct  of  a  former  occupier  lost  at  the 
Brc  waster  Sessions,  held  in  the  month  of  Aug.  1869, 
and  that  the  appellant  and  the  said  hoase,  in  respect 
of  which  he  applied,  were  duly  qualified  as  by  law 
is  required.  Tne  justices  were  satisfied  with  the 
evidence  produced  on  the  part  of  the  appellant 
of  his  good  character,  and  no  eyidence  was  cmered, 
nor  was  it  proved  that  the  said  house  or  any  acUa- 
cent  house  or  shop  owned  or  occupied  by  tne 
appellant  was  of  a  disorderly  character,  or  fire- 
quented  by  thieves,  prostitutes,  or  persons  of  bad 
character,  nor  that  the  applicant  having  previoosly 
held  a  licence  had  forfeited  it  for  his  misconduct 
or  that  he  had  through  misconduct  at  any  time 
pi*eviously  been  adjudged  disqualified  firom  re- 
ceiving any  such  licence,  or  from  selling  any  beer, 
cider,  or  wine,  and  no  evidence  was  offered  on  the 

Eart  of  the  appellant  showing  the  necessity  of  a 
ouse  Hcensea  to  sell  beer  on  the  premises  in  the 
neighbourhood.  But  upon  the  hearing  of  the 
application,  the  justices  refused  to  grant  the  cer- 
tificate as  applied  for,  and  the  appellant  gave  notice 
of  appeal  on  the  following  grounds : 

1.  That  t  am  aggrieved  by  the  said  decision  whioh  yon 
have  come  to,  ana  that  the  authority  or  oertifioate  to  the 
said  hoase,  situate  in  Birksland-street,  in  New  Leeds,  is 
the  township  and  borong^h  of  Bradfcmi  aforesaid  (and 
formerly  kept  as  a  beerhouse,  and  called  the  Tozk's 
Head  Inn  beerhouse),  should  have  been  granted  to  me  al 
the  said  general  hcensing  meeting. 

2.  That  your  refusal  to  grant  we  said  authority  or  oer- 
tifioate was  contrary  to  law. 

3.  That  there  was  no  valid  reason  to  warrant  your 
refusal  to  grant  the  said  authority  or  oertifteate. 

4.  That  1,  as  a  matter  of  ri^ht  and  of  law,  was  lopllj 
entitled  to  require  that  the  said  authority  or  oeriinoafee 
should  be  granted  to  me. 

5.  That  no  snffloient  nound  was  alleged  by  joa  for 
refusing  to  grant  the  said  authority  or  oertifioate. 

6.  Tl^t  the  said  decision  whioh  you  came  to  in  respect 
of  my  said  authority  or  oertifioate  ia  arbitrary,  unjust, 
and  unfair,  and  not  impartial. 

7.  That  the  decision,  order,  or  determination  which 
you  came  to  in  respect  of  the  granting  of  the  said  autiio- 
rity,  oertifioate,  or  licence  to  the  said  house,  situate  in 
Birksland-street,  in  New  Leeds,  in  the  township  and 
borough  of  Bradford  aforesaid,  at  the  said  general  aimpal 
licensmg  meeting,  is  illegal,  and  contrary  to  the  spiiit 
and  tenor  of  the  several  statutes  in  that  case  made  and 
provided. 

8.  That  I  was  entitled  to  such  authority  or  oertificaia 
according  to  the  evidence  I  adduced  before  von. 

9.  That  your  refusal  to  grant  the  said  aottiority  or  oei^ 
tifioate  was  contrary  to  the  evidence. 

10.  That  in  refusing  to  grant  authcnity  or  oertifteate, 
you  acted  under  certain  erroneous  impreaslcma  whiflb 
should  not  be  entertained  in  adjudicating  npoa  matfeen 
at  a  genend  annual  licensing  meeting. 

An  order  of  a  judge  was  then  obtained  under 
\  Bect.\\  of  \>b&  VI  &  13  Vict.  c.  45,  that  the  fiusta 
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should  be  stated  in  the  form  of  a  special  case  for 
the  opinion  of  this  court,  which  case  was  stated  as 
follows : 

It  is  contended  on  the  part  of  the  appellant  that 
as  he  produced  satisfactory  evidence  of  his  good 
character,  that  as  it  wos  not  proved  that  the  house 
in  respect  of  which  he  applied,  or  any  adjacent 
house  or  shop  was  of  a  disorderly  character,  or 
frequented  by  thieves,  prostitutes,  or  persons  of 
bad  character,  or  that  the  appellant  had  lorfeited  a 
previous  licence  for  misconduct,  or  had  through 
misconduct  been  previously  adjudged  disqualified 
from  receiving  any  Ucence,  or  from  selling  beer, 
cider,  or  wine,  and  that  as  he  the  appellant  proved 
that  he  and  the  house  in  respect  of  which  he  ap- 
plied, were  duly  Qualified  as  by  law  is  required,  and 
that  on  the  Ist  May  1869  a  licence  was  in  force 
with  respect  to  the  said  house  for  the  sale  by  retail 
of  beer  t^^  be  consumed  on  the  premises,  it  was  not 
lawfld  for  the  justices  to  refuse  his  application  for 
a  certificate,  and  that  such  house,  so  long  as  it  is 
duly  qualified  as  by  law  is  required,  and  is  not  fre- 
quented by  persons  of  bad  character,  but  is  occupied 
by  an  owner  with  whose  character  the  justices  are 
satisfied,  has  a  vested  interest  in  such  certificate ; 
which  contention  is  disputed  bv  the  respondents, 
who  allege  that,  as  during  the  latter  part  of  the 
year  1869,  and  the  first  part  of  the  year  1870,  a 
bcenoe  was  not  in  force  in  respect  of  the  said  house, 
they  were  authorised  in  consiaering  the  application 
for  a  certificate  by  the  appellant  as  an  original  one, 
and  in  requiring  the  appellant,  on  applying  for  a 
certificate,  to  satisfy  them  of  the  necessity  for  such 
a  licensed  house  in  the  neighbourhood. 

The  question  for  the  opinion  of  the  court  is, 
whether  it  was  lawful  for  the  justices  to  refuse  an 
application  for  a  certificate,  it  having  been  proved 
that  a  licence  was  in  force  in  respect  of  the  said 
house  on  the  1st  May  1869,  and  the  grounds  speci- 
fied in  sect.  8  of  the  statute  32  &  33  Vict.  c.  27, 
having  been  disposed  of  to  their  satisfaction. 

By  sect.  19  of  the  32  &  33  Vict.  c.  27,  it  is 

enacted  that — 

Where  on  the  let  May  18G9  a  lioenoe  under  any  of  the 
Tecitad  Acta  is  in  foroe  with  respect  to  any  house  or  shop 
for  the  sale  by  retail  therein  of  oeer,  oider,  or  wine,  to  be 
ocmBiimed  on  the  premises,  it  shall  not  be  lawful  for  the 
jostioes  to  refuse  an  application  for  a  certificate  for  the 
■ale  of  beer,  oider,  or  wine,  to  be  consamed  on  the  pre- 
mises, in  respect  of  sach  house  or  shop,  except  upon  one 
or  more  of  tne  gronnds  upon  which  an  application  for  a 
certificate  under  this  Act  in  respect  of  a  licence  for  the 
sale  of  beer,  oider,  or  wine,  not  to  be  consumed  on  the 
premises,  may  be  refused  in  accordance  with  this  Act : 
rrovided  that,  where  a  person  licensed  in  respect  of  such 
hcmse  or  shop  to  sell  therein  by  retail  beer,  cider,  or 
wine,  to  be  oonsumed  on  the  premises,  is  convicted  after 
the  passing  of  this  Act  of  more  than  one  offence  against 
the  tenor  of  his  licence,  or  of  more  than  one  offence  for 
which  any  poialty  is  imposed  by  any  of  the  said  recited 
Aets,  the  jnstioes  by  whom  such  person  is  convicted  may, 
if  they  think  fit,  order  that  the  house  or  shop  shall  for 
the  pvnposes  of  this  seoti  <n  be  thenceforth  deemed  to  be  a 
house  or  shop  in  respect  of  which  no  licence  for  the  sale 
by  retail  of  beer,  cider,  or  wine  was  in  force  at  the  time 
of  the  passing  of  this  Act,  Ao, 

Hatmay  appeared  for  the  appellant. — The  magis- 
trates were  wrong  in  refusing  the  certificate,  as 
the  house  had  a  licence  on  the  1st  May  1869,  and 
two  conviotions  had  not  taken  place,  as  mentioned 
in  the  proviso  of  the  19th  section.  It  could  not 
have  been  the  intention  of  the  Legislature  that 
with  regard  to  an  old  Ucensed  house,  if  the  land- 
loid  tOTDB  oat  of  possession  a  tenant  who  has  mis* 
OQuduoted  hSaaaaeln,  the  landlord  is  to  forfeit  the  I 


advantage  of  the  licence,  though  he  himself  may 
take  possession  and  seek  for  a  renewal  of  the  cer- 
tificate. [Lush,  J.  —  The  case  states  that  the 
licence  was  lost.  How  was  it  lost  by  the  former 
tenant  ?]  That  does  not  appear.  The  case  merely 
states  that  the  licence  was  lost  in  consequence  of 
the  personal  misconduct  of  a  former  occupier. 
The  Act  never  intended  to  prevent  the  owner 
from  getting  a  good  tenant  where  there  has  been 
a  bad  one  whom  he  has  turned  out.  The  magis- 
trates treated  the  application  of  the  appellant  as 
an  original  application.  [Cockburn,  C.  J. — Does 
not  the  19th  section  imply  that  there  is  an  existing 
Ucence  P]  The  applicant  applied  as  soon  as  he  had 
any  power  to  do  so.  He  haa  first  to  turn  out  the 
tenant  who  had  misconducted  himself.  [Cock- 
burn,  C.  J. — The  section  surely  applies  only  to  the 
renewal  of  licences.  Can  it  be  said  that  this  was 
an  application  for  a  renewal  when  a  twelvemonth 
had  elapsed  for  the  refusal  to  renew  the  former 
certificate  ?]     The  object  of  the  Legislature  was  to 

Srotect  the  interests  of  old  licensed  houses.  In 
)eg.  V.  The  Jjisfices  of  Lancashire  (23  L.  T.  Rep. 
N.  S.  461),  Lush,  J.,  in  giving  judgment,  says : 
"  When  on  the  1st  May  1869  a  licence  is  in  force 
with  respect  to  any  house,  for  the  sale  by  retail  of 
beer  to  be  consumed  upon  the  premises,  it  shall  not 
be  lawful  to  refuse  an  application  for  a  certificate 
tor  the  sale  of  beer  to  be  consumed  on  the 
premises,  except  on  one  or  more  of  the  grounds 
upon  which  a  licence  to  sell  beer,  to  be  consumed 
off  the  premises,  may  be  refused."  In  the  present 
case  there  was  no  objection  whatever  to  the  appel- 
lant, but  the  magistrates  chose  to  treat  the  appli- 
cation as  though  the  house  had  never  had  a 
hcence. 

CampheU  Foster,  for  the  respondents,  was  stopped 
by  the  court. 

Cockburn,  C.J. — I  am  of  opinion  that  the  magis- 
trates were  right.  The  house  certainly  had  a 
licence  on  the  1st  May  1869,  and  if  at  the  next 
licensing  day  an  application  had  been  made  by  the 
appellant  for  a  certificate,  and  it  had  been  renised, 
the  magistrates  may  have  been  wrong,  and  they 
may  have  been  compelled  to  grant  it.  It  was  the 
intention  of  the  Legislature  to  put  the  granting 
of  certificates  in  the  discretion  of  the  magistrates, 
with  this  exception,  that  where  the  house  had  a 
licence  on  the  Ist  May  186.^  they  shall  not  be  at 
liberty  to  refuse  the  certificate,  except  upon  one  of 
the  g^rounds  mentioned  in  the  8th  section.  The 
existing  licences,  therefore,  were  not  to  be  inter- 
fered with  except  for  the  cause  mentioned.  Tiiat 
provision,  however,  cannot  be  made  to  extend  to 
cases  where  the  licence  has  dropped.  In  such  a 
case  the  magistrates  have  still  a  discretion  to 
exercise.  In  the  present  case  the  certificate  was 
not  renewed  in  1869,  and  when,  therefore,  the  ap- 
pellant came  in  1860  for  a  renewal  of  the  certin- 
cate,  the  magistrates  were  justified  in  treating  it 
has  an  original  application,  and  in  exercising  tneir 
discretion  with  respect  to  the  wants  of  the  neigh- 
bourhood. 

Mbllor,  J. — I  am  of  the  same  opinion.  It  is  not 
disputed  that  in  the  case  of  a  new  application  the 
magistrates  have  a  discretion  as  to  granting  or  re- 
fusing a  certificate.  In  this  case  the  old  licence 
was  forfeited,  and  was  at  an  end.  In  the  succeeding 
August  another  application  was  made  to  the  magis- 
trates for  a  certificate.  The  magistrates,  consider- 
ing this  to  be  a  ivew  «ipp\\cail\OT^  «ui^.  ^^  -sr^o^  ^ 
the  neighboTir\iOodiio£TQ(\umxi^^\i^^V^^ 
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exercised  their  discretion  in  refusing  the  certificate ; 
and  in  this  I  think  they  were  justified. 

Lush,  J. — I  am  also  of  the  same  opinion.  It  is 
clear  from  the  construction  of  the  19th  section 
that  it  was  not  intended  that  magistrates  should 
put  an  end  to  the  then  existing  hcences  without  a 
cause;  hut  when  for  any  sufficient  cause  the 
licence  has  been  put  an  end  to,  then  they  are  at 
liberty  upon  any  fresh  application  to  exercise  their 
discretion. 

Judpnent  for  tJie  respondents^  with  costs. 

Attorneys  for  the  appellant,  Terry  and  Robinson, 
Bradford. 

Attorney  for  the  respondent,  G.  B.  Mossman, 
Bradford. 


COUBT  OF  COMMON  FLEAS. 

Baported  bj  M.  W.  Mcyxllab,  and  H.  H.  Hocking,  Eaqra., 

Barxiaters-at-Law. 


BE6ISTRATI0N  APPEAL. 

Jan.  20  and  Apnl  24, 1871. 

BoLLXSTOM  (app.)  t;.  Cope  (resp.). 

Vote  for  a  county — Shares  in  a  building  society — 

Value  of  freehold — 8  Hen.  6  c.  7. 
The  davnumt  had,  vn  1863,  conveyed  three  houses, 
of  which  he  was    owner  in  fee,   to   a  buildina 
society,  by  way  of  mortgage,  as  security  for  300t. 
advanced  to  him  by  tlie  society.     He  was  bound  by 
the  deed  and  the  riles  to  pay  montldy  instalments 
of  31.  9«.  for  ten  years.    He  was  in  actual  posses- 
sion of  me  property  and  had  paid  3502.,  tohieh 
was  the  whole  amount  then  aue.    He  had  two 
yea/rs*  payments  still  to  make,  btU  he  might  redeem 
the  mortgaged  property  for  a  present  payment  of 
731.  \s. 
The  cmnual  value  of  the  houses  was  211.  is. 
The  annual  payments  by  (lie  claimant  were  41L  8«., 
of  which  two-thirds  was  paid  hi  discharge  of  prin- 
cipal and  the   remaindier  as  interest  upon  the 
advance. 
The  revising  barrister  refused  to  allow  the  daim  to 

vote: 
Held,  thai  tJie  daimanVs  interest  in  these  liouses  was 
of  the  value  of  40s.  by  the  year,  ai  tlie  least,  above 
all  charges,  accordi/ng  to  8  Heti.  6,  c.  7 ;  and  thai 
he  was  therefore  entHled  to  o  vote  for  the  county. 
Bobinson  v.  Dunkley,  15  C.  B.,  N.  8.,  478,  con- 
firmed. 
At  a  court  holden  for  the  revision  of  the  list  of 
voters  for  the  parish  of  St.  Mary,  in  the  southern 
division  of  the  county  of  Leicester,  one  James  Cope 
duly  objected  to  the  name  of  Benjamin  RoUeston 
being  retained  on  the  list  of  voters  for  the  said 
parisn.    The  name  of  Benjamin  EoUeston  (herein- 
after called  the  claimant)  appeared  upon  the  list  of 
voters  entitled  to  vote  thus : — 


CShriatiMi  and 
Soraame  of 
the  Claimant 
at  fall  length. 


Place  of 
Abode. 


Nature  of 
Qiialiflcation. 


Bex^amin  Bol- 
leaton. 


26,  Asylum- 
street. 


Freehold 
houses 


Street,     Lane, 
or  other  like 

flaoe  in   the 
'ariah. 


71.  73,  75, 
Asylum-street. 


The  facts  of  the  case  as  proved  before  the  re- 
vising barrister  were  as  follows : 

The  claimant,  Benjamin  RoUeston,  is  a  member 

of  a  freehold  building  society  called  the  Leicester 

Permanent  Benefit  Building  Society,  established 

ander  6  A  7  WiU.  4,  c.  S2,  in  which  Bociety  he  held 

iibree  Bbarea. 


In  the  month  of  February,  in  the  year  1863,  the 
claimant  was  possessed  of  three  freehold  tenements, 
and  was  desirous  of  borrowing  the  sum  of  300L  in 
respect  of  his  said  three  shares  in  the  said  society, 
ana  in  consideration  of  the  society  advancing  him 
that  sum,  he  executed  a  mortgage  in  fee  of  the  said 
freehold  tenement  to  the  society  to  secure  the  sub- 
scriptions, payments,  redemption  moneys,  and 
fines  in  relation  to  the  sum  of  300^  by  monthly 
instalments  of  21.  9s.,  extending  over  a  period  en 
tenvears. 

The  mortgage  deed  provided  that,  if  daring  the 
above  mentioned  period  the  mortgagor  neglected 
for  four  consecutive  calendar  months  to  pay  all  the 
subscriptions  and  payments,  and  to  perform  the 
regnilations  which,  on  his  part  as  a  shareholder 
and  mortgagor,  were  by  the  rales  of  tiie  societj 
directed  to  be  paid  and  performed,  the  society 
should  enter  into  possession  of  the  premises  ana 
sell  and  dispose  of  them. 

The  claimant  has  duly  paid  all  the  interest  dae 
under  the  mortgage  deed,  and  has  always  been  and 
now  is  in  the  actual  possession  of  the  property. 

The  periodical  payments  made  by  the  filaiTnAnf. 
have  amounted  to  350^.  in  the  whole.  The  daimant 
has  two  years'  annual  payments  still  to  make,  but 
he  may  redeem  the  mortgaged  property  for  a  pre- 
sent payment  of  73Z.  \s. 

The  annual  value  of  the  freehold  tenements  is 
3H.  4«.,  and  the  annual  payment  made  to  the 
society  is  41 L  8s.  This  last-mentioned  payment  is 
made  generally  in  reduction  of  the  sam  borrowed, 
and  in  discharge  of  the  claimant's  payments  and 
subscriptions,  in  accordance  with  the  rales  of  the 
said  society. 

The  interest,  which  is  not  more  than  7  per  oeni 
for  the  term  of  years,  is  capitalised  and  added  to 
the  sum  borrowed. 

The  receipts  given  by  the  society  to  the  claimanto 
do  not  show  what  sum  is  received  for  interest,  and 
what  is  received  for  principal,  bat  if  the  annual 
payment  of  41 L  %s.  were  apportioned,  two  third 
parts  would  be  paid  in  discharge  of  principal,  and 
one  third  part  in  payment  of  the  interest. 

It  was  contended  on  behalf  of  the  claimant  Hiat 
only  so  much  of  the  annual  payment  as  represented 
the  interest  on  the  loan,  as  in  the  case  of  a  common 
mortgage  should  be  deducted  from  the  annoal 
value,  and  if  this  were  done,  the  claimant  has  a 
freehold  of  40«.  annual  value  in  the  said  fireehold 
houses. 

It  was  contended  on  behalf  of  the  objector,  that 
the  whole  of  the  payments  to  the  said  society,  on 
whatever  account  they  are  made,  should  be  set-off 
against  the  annual  value  of  the  property,  and  if 
this  were  done,  the  claimant  has  not  a  freehold  of 
40^.  annual  value  in  the  said  tenements. 

The  Kevising  Barrister  was  of  opinion,  that  in 
accordance  with  the  decided  cases,  the  whole 
amount  of  the  payments  to  the  society  was  a  charge 
upon  the  estate,  and  should  be  deducted  from  the 
annual  value  thereof,  and  that  such  deduction 
reduce^  the  value  of  the  estate  below  40«.,  and  he 
erased  the  name  of  the  claimant  off  the  list  of 
voters. 

Other  appeals  were  consolidated. 

If  the  court  should  be  of  opinion  that  only  so 
much  of  annual  payments  as  would  represent  the 
interest  on  the  loan,  as  in  the  case  of  an  ordinary 
mortgs^,  should  be  deducted  from  the  annnal 
value  of  the  claimant's  property,  then.tlie  namea 
qI  t^  Bdi^  ^.  ^W&A^ii  and  the  other  penooB 
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mentioned  in  the  schedule,  were  to  be  restored  to 
the  lists  of  Toters ;  if  otherwise,  then  their  names 
were  to  be  erased. 

/.  0.  Qriffiis,  for  the  appellant,  argued  that  as  in 
the  case  of  an  ordinary  mortgage,  the  interest  only 
should  be  considered  a  charge  upon  the  land — the 
payment  of  principal  is  a  mere  mvestment  for  the 
Denefit  of  the  estate.  He  cited  the  cases  after- 
wards reviewed  in  the  judgments  of  the  court. 

QtuUn,  Q.  C,  for  the  respondent,  relied  upon  the 
words  of  the  statute  8  Hen.  6,  c.  7,  and  the  earlier 
authorities  decided  upon  this  point. 

QHffiU  in  reply. 

Gwr.  adv.  vuU. 

April  24. — BoviLL,  C.  J. — The  claimant  being  a 
member  of  and  holding  shares  in  a  building 
society,  was  the  owner  and  in  possesnion  of  cer- 
tain freehold  houses,  in  respect  of  which  he 
claimed  to  be  on  the  register  of  county  voters. 
These  houses  he  had  conveyed  by  way  of  mortgage 
to  the  society  as  security  for  300Z.  advanced  to 
him,  and  by  the  mortgage-deed  and  rules  of  the 
society,  in  order  to  redeem  the  property,  he  was 
bound  to  pay,  during  a  period  oi  ten  years  from 
1863,  to  the  society  montnly  instalments  of  3Z.  96. 
— ^which  amountea  to  the  sum  of  411.  Sa.  in  each 
year ;  and  in  case  of  certain  defaults  the  society 
might  enter  upon  the  houses.  At  the  time  in 
question  the  claimant  had  paid  350Z.,  and  two 
years  remained  during  which  he  would  have  to 
pay  the  monthly  instalments,  or  he  might  then 
oave  redeemed  the  property  by  a  present  payment 
of  732.  lOs.  The  annual  value  of  the  houses  was 
312.  4e,  It  was  contended  for  the  claimant  that 
only  such  sum  as  would  be  equivalent  to  interest 
on  the  loan  ought  to  be  deducted  from  the  annual 
value  to  the  chumant.  The  learned  revising  bar- 
rister was  of  opinion  that  the  whole  of  the  pay- 
ments ought  to  be  deducted  in  accordance  with 
two  decisions  of  this  court,  atid  he  disallowed  the 
claim  to  vote.  The  appellant  rehed  upon  another 
and  later  decision  of  this  court  which  he  con- 
tended overruled  the  two  previous  cases.  The 
question  submitted  to  us  is  whether  only  so  much 
oi  the  annual  payments  as  would  represent  interest 
on  the  loan  snould  be  deducted,  and  upon  the  re- 
sult of  our  opinion  on  that  point  this  appeal  is 
made  to  depend.  The  statute  of  8  Hen.  6,  c.  7, 
requires  that  the  voter  "  shall  have  free  land  or 
tenement  to  the  value  of  408,  by  the  year  at  the  least, 
above  all  charges,"  and  declares  that  "  such  as 
have  the  greatest  number  of  them  that  may  ex- 
pend 40«.  by  year  and  above,  as  afore  is  said,  shall 
oe  returned  by  the  sheriffs  of  every  county 
knights  for  the  Parliament."  The  sheriff  is  also 
empowered  ''to  examine  upon  the  Evangelists 
every  such  chooser  how  much  he  may  expect  by 
the  year ; "  and  the  Act  declares  **  that  ho  which 
cannot  expend  40s.  by  year,  as  afore  is  said,  shall 
in  no  wise  be  chooser.*  The  property  therefore 
must  be  of  the  value  of  40«.  a  year  at  the  least, 
above  all  charges  within  the  meaning  of  that 
enactment.  The  statute  28  Geo.  3,  c.  36,  s.  6  treats 
the  interest  of  the  voter  as  one  which  must  be  of 
the  value  of  40$.  by  the  year  over  and  above  the 
interest  oi  any  mortgage  upon  the  estate,  and  also 
above  all  outgoings  payable  in  respect  of  the  said 
estate.  Under  the  provisions  of  different  statutes 
and  ultimately  by  tne  Begistration  Act  of  6  Vict. 
c  18,  8.  74,  a  person  who  has  mortgaged  his  estate, 
hot  cootiiineB  in  possession,  is  entitled  to  the  fran- 
cfaiac^  tKffl»g*>  hia  eqmtahle  eatate  mvLBt  he  oi  the 


same  value  that  would  be  requisite  if  he  were  still 
the  owner  of  the  legal  estate :  (see  Copland  v. 
Bartli'ttj  6  C.  B.  18 ;  and  Bmrmo  v.  B^tchmaster, 
12  C.  B.  664.)  It  has  also  been  decided  that  ex- 
penses incurred  in  increasing  the  annual  value 
must  be  deducted,  because  they  are  absolutely 
necessary  in  order  to  produce  such  value,  such  as  . 
the  cost  of  manuring  and  cultivating  land  and  the 
maintenance  and  repairs  of  houses  and  buildings 
(Hamilton  v.  Bass,  12  C.  B.  631),  the  cost  of 
collecting  rents  when  such  an  expense  is  found  to 
be  necessary  (Sherlock  v.  Steward,?  C.  B.,  N.  S.,  21), 
and  when  the  property  is  let  to  a  tenant  the 
amount  of  the  tenant's  rates,  if  and  when  the 
landlord  has  undertaken  to  pay  them :  (Moorhouse  y. 
Oilhertson,  14  C.  B.  70.)  Other  cases  have  been 
dicided  on  the  ground  that  the  deductions  sought 
to  be  made  were  charges  within  the  meaning  of 
the  statute,  such  as  a  rentcharge  (Copland  v. 
Bartlett  6  C.  B.  18,  and  the  cases  there  cited  by 
Mr.  Badeley),  and  Barrow  v.  Bucktnaster  (12  C.  B. 
664),  the  yearly  interest  secured  by  a  mortgage 
(Moore  v.  Garishrooke  12  C.  B.  661),  and  yeany 
interest  actually  paid  by  agreement,  where  the 
prmcipal  was  secured  by  the  mortgage :  (Lee 
V.  Hutchinson,  8  C.  B.  16.)  The  same  rule  I 
apprehend  would  apply  to  the  case  of  annuities 
or  other  annual  sums  charged  upon  the  property; 
but,  in  the  case  of  an  ordinary  mortgage  it  has 
never  been  supposed  that  the  whole  principal 
money  must  be  deducted  in  the  year  when  it  is 
due  or  becomes  payable.  There  are  also  three 
important  cases  directly  bearing  upon  the  present 
question,  and  each  of  them  decided  with  reference 
to  building  societies.  The  first  is  the  case  of 
Copla7id  V.  Bartlett,  where  the  claimant,  being  a 
member  of  a  building  society,  had  obtained  a 
conveyance  of  the  property,  and  had  executed  a 
mortgage  to  the  trustees.  The  amount  of  the- 
purchase  money  secured  was  65L,  and  the  claimant 
was  bound  by  the  mortgage  deed  to  pay  lbs.  a 
month  (eoual  to  91.  a  year);  whilst  the  annual 
value  of  tne  property  was  only  8Z.,  but  if  only 
interest  on  the  652.  was  to  be  deducted  there 
would  have  been  a  clear  yearly  value  of  44)«.  This 
court  decided  that  these  montnly  payments  were  a 
charge  upon  the  proi)erty,  and  that  they  must  be 
taken  into  account  in  ascertaining  the  annual 
value,  and  so  they  reduced  the  annual  value  below 
40s. ;  the  vote  was  disallowed.  The  next  case  was 
Beamish  v.  Stoke  (11  C.  B.  29).  The  annual  value 
of  the  property  there,  was  61.,  and  it  was  mort- 
gaged to  the  trustees  of  the  building  society; 
the  amount  due  u|)on  the  mortgage  for  princi]ml 
was  471.  lOs.  'Sd„  and  the  payment  wnich  the 
claimant  was  bound  to  make  of  4s.  6d.  weekly  on 
account  of  principal  and  interest  amounted  to 
111.  14s.  per  annum.  This  sum  was  appK)rtioned 
by  the  secretary  as  follows:  namely  SI.  18*.  9d. 
in  part  liquidation  of  the  principal  of  the  mort- 
gage debt;  6s.  for  incidental  expenses  of  working 
the  society;  and  21.  10s.  for  premium  or  interest 
on  the  principal  remaining  unpaid.  It  was  not 
disputed  that  the  6s.  and  the  21.  lOs.  should 
be  deducted,  and  the  only  question  submitted 
to  the  court  was  whether  the  payment  in 
part  liquidation  of  the  principal  ought  to  be 
deducted  in  ascertaining  the  annual  value.  The 
court  decided  that  the  whole  of  these  weekly 
payments  constituted  a  charge  upon  the  ^ro^Ttrj^ 
and  must  be  deducted,  iiotm\Xi<eXA2a^\\i^  ^  "^wc^  ^ 
them  was  made  iox  Ten^^Tn&i^Xi  oli  >^  y^^^^^^'^* 
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The    last    of    the    three    cases    is    Bohinson 
Dunkley,  which  came  before  this  court  in   1863, 
and  is  reported    in    15    C.   B.,  N.   S.,  478.     In 
that  case   the  claimant,  who  was  a  member  of 
a    building    society,    had  executed   a    mortgage 
to  them.      The    amount    advanced    in    the    first 
instance  was    73Z.   and  he  was  bound  to  make 
monthly  payments   amounting  in  the  whole    to 
41.  per  annum.    The  property  was  of  the  value  of 
3Z.  per  annum.     On  the  31st  Jan.  preceding  the 
registration  he  had  paid  the  whole  amount  owing 
by  him  with  the  exception  of  2Z.    This  sum  would 
be  payable  by  him  by  monthly  payments  during 
the  following  six  months,  and  was  m  fact  paid  by 
the  month  of  July.     The  revising  barrister  ex- 
pressly found  as  a  fact  that  the  7l7.,  having  been 
paid  before  the  31st  Jan.,  and  the  remaining  21.  by 
July,  the  claimant  had  a  freehold  prior  to  the  31st 
Jan.  of  the  value  of  40«.  per  annum,  and,  there- 
fore, he  retained  his  name  on  the  list  of  voters. 
This  case  was  decided  in  favour  of  the  respondent 
on  the  appeal.     It  was  contended  before  us  that 
this  latter  case  was  at  variance  with  the  previous 
decisions,    and  virtually    overruled  them.     It  is 
difficult  to  reconcile  those  decisions,  and  still  more 
difficult  to  distinguish  the  present  case  in  principle 
from  Robinson  v.  Dunkley.    The  question  is,  no 
doubt,  involved  in  much  doubt,  and  but  for  the 
decision  in  the  last  case,  I  should  have  had  no 
hesitation  in  acting  as  the  revising  barrister  has 
done  in  this  case  upon  the  authority  of  Gopla^id  v. 
Bartlett    and    Beamish  v.   Stoke,  and    upon    the 
reasons  of  the  very  learned  and  eminent  judges 
who  decided  those  cases.    The  later  case,  however, 
of  Robinson  v.  Dunkley  having  been  decided,    I 
think  it  is  better  to  abide  by  that  decision ;  there 
are  also  strong  arguments  in  sup})ort  of  it,  and 
applying  it  to  the  present  case,  the  result  will  be 
that,  the  payments  made  by  the  claimant  repre- 
senting a  greater  value  than  40s.  a  year,  the  aeci- 
sion  oi  the  revising  barrister  must  be  reversed,  and 
the  claim  to  vote  allowed.    The  question  in  these 
cases  in  future  for  the  revising  barrister  to  con- 
sider will  be  whether  taking  the  payments  which 
have  been  made  for  principal  or  purchase-money 
into  account,  and  deducting  the  proper  annual 
sums  independentl  v  of  the  payments  on  account 
of  principal,  the  claimant's  interest  in   the  pro- 
perty is  of  the  value  of  40».  by  the  year.     If  his 
interest  in  the  property  be  found  to  be  of  that 
value  he  will  be  entitled  to  the  franchise,  otherwise 
his  claim  to  be  placed  on  the  list  of  voters  must  be 
disallowed. 

WiLLES,  J. — I  am  of  the  same  opinion.  This 
case  ought  to  be  decided  according  to  the  con- 
struction of  the  statutes  and  their  application  to 
the  substantial  interest  of  the  mortgagor,  not  his 
dry  legal  as  distinguished  from  his  equitable 
estate.  The  statute  of  Hen.  6  would  exclude  him 
from  the  franchise,  because  of  his  not  having  the 
legal  estate.  The  subsequent  statutes  have  cor- 
rected this,  and  the  effect  of  them  is  to  treat  the 
mortgagor  as  having  the  freehold  subject  to  a 
char^  of  the  principal  money,  or  so  much  as 
remams  unpaid,  and  of  the  interest.  In  an  ordi- 
nary mortgage,  payment  of  the  principal  may  be 
enforced  at  any  time  afler  the  day  it  fails  due,  but 
no  regard  is  paid  to  that  incumbrance  provided  that 
the  statute  of  Hen.  6  is  in  other  res})ects  satisfied. 
To  satisfy  that  statute  two  conditions  must  be  ful- 
filled. First,  the  land  must  be  freehold  to  the 
annual  yalne  of  40«.  at  the  least  above  all  charges, 


in  the  original  " outre  les  reprises"  a  term  never 
applied  that  I  can  find  to  a  payment  which  redounds 
to  the  permanent  benefit  of  the  owner  of  the  land, 
as  building  a  house  or  the  like,  but  only  to  such 
payments   as  rentcharges,   ordinary  repairs,  and 
taxes,  and  by  analogy  to  interest,  the  payment 
of  which,  once  made,  is  so  much  spent  and  gone, 
neither  enjoyed  by  nor  invested  for  the  owner  or 
mortgagor;   secondly,  the  voter  must  be  able  to 
spend — that  is,  have  for  his  own  benefit,  40«.  by  the 
year.     It  follows,  therefore,  that  to  vote  in  respect 
of  an  equity  of  redemption,  first,  that  estate  must 
be  of  the  value  of  408.  by  the  year ;  and,  secondly, 
tbe  voter  must  have  in  respect  thereof  a  present 
benefit  or  capacity  of  benefit  of  40«.  by  the  year. 
If  the  land  is  mortgaged  up  to  its  full  value,  or  to 
such  an  amount  that  the  equity  of  redemption  is 
not  worth  the  purchase  of  40«.  a  year,  the  first  con- 
dition i8  not  fulfilled.    This  was  the  case  supposed 
by  Wilde,  C.J.,  m  Copland  v.  BarUett  (6  C.  B.  23) 
when  he  asked  '*  How  was  the  right  to  vote  for- 
merlv  dealt  with  where  the  property  in  respect  ol 
which  the  vote  was  claimed  was  charged  up  to  the 
fiill  value  ?    My  impression  is  that  the  vote  was 
never    allowed."      And    the    same    opinion    was 
expressed  by  Jervis,   C.J.,  in   Beamish  v.   Stoke 
(11  C.  B.  37),  when  he  said  "The  case  does  not  find 
that  that  which  the  party  has  already  paid  towards 
the  purchase-money  is  worth  40*.  a  yeaf  in  per- 
petuitv:"   and  Maule,  J.   said  "Suppose  a    man 
agreed  to  stand  in  the  claimant's  shoes,  would  it  be 
worth  his  while  to  give  40«.  a  jrear  for  his  interest 
in  the  land  P"  This  consideration  was  sufficient  for 
the  decision  of  those  cases,  which,  though  they  raised 
and  decided  the  question  whether  prmcipal  could 
be  deducted,  did  so  upon  statements  of  &ct  not 
showing  that  the  principal  paid  had  created  an 
interest  worth  40«.  a  year  beyond  repairs.  Between 
those  cases  rnd  the  present,  there  are  striking 
and  cardinal  differences  of  fact.    No  doubt  expres- 
sions were  used  by  the  judges  indicating  an  omnion 
that  the  payments  on  account  of  the  prmcipal  were 
to  be  considered  as  charges,  which  unquestionablT 
they  were  in  one  sense,  viz.,  that  unless  enough  had 
been  paid  on  account  of  principal  to  make  the 
equity  of  redemption  worth  the  purchase  of  a  per- 
petual 408.  a  year,  there  was  notning  to  satisfy  the 
first  conditions  in  the  statute.    The  ooncurrenoe 
of  V.  Williams,  J.,  in  Robinson  v.    Dunkley  (15 
C.  6.,  N.  S.,  478),  is  conclusive  as  to  the  true  seem 
of  the  authority.     In  the  present  case  both  condi- 
tions   are  fulfilled,    The  mortgage    is  for  300L, 
Principal  to  be  repaid  with  interest  in  ten  yeart 
y  instalments  of  3Z.  9«.  a  month,  making  4ll.  8f. 
a  year,  or,  in  all,  41 4Z.,  so  that  the  proportion  of 
principal  to  interest  is  ascertained  by  the  deed, 
and  it  is  found  as  a  fact.    The  property  can,  in 
fact,    be    redeemed    for    a    present    payment    ol 
73{.  10s.,  the  payments  remaining  to  be  made,  if 
paid  as  to-day,  amounting  to  82L  16«.  The  amount 
of  value  above  all  charges,  except  the  mortgap^  ia 
31 L  lOs.,  so  that  the  equity  of  redemption,  if  sold 
at  the  ridiculously  low  price  ot  five  years'  pur- 
chase, would  produce  a  sum  sufficient  to  pay  off 
the  whole  remaining  charges,  and  leave  a  balance 
which,    if    invested    in    Consols,  would  produce 
more    than  408.  a  year.     Why?  for  this  simj^ 
reason,  because  the  payments  made  by  the  mmt- 
gagor  were  not  all  "  reprises,"  but  to  the  extent 
of  the  two-thirds,  or  thereabouts,  paid  (and  foond 
by  the  case    to  have  been  paid)  on  aoooont  of 
principal,  they  were  inveetmentB,  and  permaiiently 


MAGISTRATES'   CASES. 


81 


C.P.] 


BrOLLBSTON  (app.)  V.  Cope  (resp.) 


[O.P. 


beneficial  inv'estments,  by  and  for  the  mortgagor, 
as  much,  or  rather  more,  than  if  he  had  paid  them 
into  his  bankers,  to  be  ready  for  the  mortgagee 
when  he  chose  to  call  for  his  money.  Each  of  those 
payments  was  a  purchase  for  the  mortgagor  of  so 
much  of  the  mortgeige  interest  in  the  land,  and 
each  of  them  add^  to  the  value  of  the  mort- 
gagor's estate,  now  accrues  to  his  benefit.  Each 
of  them  was  therefore  "expended"  by  and  for 
him,  each  would,  in  a  properly  kept  account, 
so  to  investment  of  capital,  and  would  not 
be  mere  outgoings ;  that  is  not  if  there  was 
a  "reprise"  in  the  proper  sense  of  something 
taken  back  for  the  mere  temporary  use  of  the 
land.  As  for  the  payments  bein^  pre-appointod 
to  be  made  on  certain  days,  this  cannot  alter 
their  judicial  character.  The  payment  of  the 
Drincipal  is  invariably  pre-appointed  for  some  day. 
It  is  for  the  convenience  of  the  parties,  not  to 
alter  the  relation  between  them,  that  several  days 
are  mentioned  instead  of  one.  It  follows  from 
what  has  been  said,  that  the  second  condition  of 
the  statute  Hen.  6,  c.  7,  as  modified  by  the  sub- 
sequent Acts  ^ving  the  franchise  to  a  mortgagor, 
is  also  comphed  with,  because,  deducting  from 
ill.  Ss,  the  two-thirds  which  the  case  finds  to  be 
referable  to  principal,  there  remains  13{.  16«., 
which,  deducted  firom  ^11.  10^.  leaves  a  clear  sub- 
stantial present  annual  income  of  171.  He.  In 
effect  and  substance  the  claimant  has  a  freehold 
worth,  at  twenty  years'  purchase,  630Z.,  less  73i.  108. 
bbTL  10«.,  and  deducting  out  of  the  two  years' 
payments  that  remain,  which  can  properly  be  called 
*•  reprises,"  he  can  expend  171.  lie.  by  the  year. 
Thus,  both  upon  the  reason  of  the  matter,  and  ac- 
cording to  the  distinct  authority  of  Erie,  C.  J.,  and 
bia  companions  in  Bohinson  v.  DunUey  (15  C.  B., 
N.  8.,  478),  the  decision  against  the  right  to  vote 
was  wrong,  and  ought  to  ^  reversed. 

IL  Smith,  J. — I  am  of  the  same  opinion,  and  in 
oofnae^ence  of  the  previous  decision  in  this  court 
I  desune  to  add  the  reasons  for  my  judgment. 
The  claimant,  who  is  the  appellant,  (being  seised 
in  fee  of  land  and  houses,  mortgaged  them  by  a 
deed  dated  the  12th  Feb.  1863,  to  the  Leicester 
Building  Society  to  secure  3002,  advanced  by  the 
society  on  three  shares  held  by  the  claimant  as  a 
meaiDer  of  the  society,  to  be  repaid  with  capitalised 
interest,  in  ten  years  by  monthly  payments  of 
2L  98.  The  mortgage  was  in  fee,  subject  to  a 
proviso  for  redemption  upon  payment  bv  the 
claimant  during  t^  years  of  the  subscription, 
redemption  moneys,  and  fines,  payable  by  him  in 
respect  of  his  three  shares,  acconung  to  the  rules 
of  the  society,  and  certain  tables  annexed  to  them ; 
and  the  deed  provided  that  when  the  SOOl.  and  all 
other  payments  should  have  been  satisfied,  the 
secority  shoald  be  in  a  certain  prescribed  manner 
dischar^ged.  A  power  was  contained  in  the  deed 
enabling  the  trustees,  in  case  of  default  in  the 
payment  of  the  instalments,  to  take  po.-^session  of 
the  property  and  sell  the  same  to  satisfy  what 
might  be  due  on  the  security.  The  case  finds  that 
the  claimant  has  always  been  in  the  actual  pos- 
session of  the  pro|3erty,  that  he  has  kept  up  the 
payment  of  all  his  instalments,  having  paid  in 
all  dSOL,  and  that  he  was  entitled  to  redeem  the 
nropertf  by  a  present  nayment  ol  732.  It  is  sJso 
KNmd  toat  ine  annual  value  of  the  property  is 
311  4s.  Thfe  revisinff  barrister  further  finds, 
wlnflh  tiie  mortgage  deed  and  rules  enable  him 
todo^  tlalrtlie  interest  which  is  not  more  than  7 


per  cent.,  is  capitalised  for  the  whole  term,  and 
added  to  the  sum  borrowed,  and  that  although  no 
apportionment  is  made  in  form,  yet  if  the  monthly 
instalments,  which  amount  to  the  annual  payment 
of  411.  8«.,  were  apportioned,  two-thirds  of  it  would 
be  pcdd  in  discharge  of  principal,  and  one-third 
only  in  payment  of  interest.  It  is  obvious  from 
these  findings  that  in  substance  two-thirds  of  the 
annual  payment  of  412.  8^.,  viz.,  272.  12«.  e^oes 
in  every  year  to  reduce  the  principal,  ana  so 
to  increase  the  beneficial  interest  of  the  claimant 
in  the  estate,  and  that  one-third  viz.,  132.  168. 
only  is  attributable ;  to  interest,  and  that  this 
latter  sum  when  deducted  from  312.  48.,  the « 
annual  value  of  the  property,  leaves  172.  8«., 
as  the  clear  beneficial  annual  value  of  the  estate 
to  the  claimant.  The  revising  barrister  held 
in  accordance  with  what  he  considered  to  be  the 
effect  of  the  decided  cases,  that  the  whole  amount 
of  the  payments  to  the  society  was  a  charge  upon 
the  estate,  and  should  be  deducted  from  the  annual 
value,  and  that  as  this  deduction  would  reduce 
such  value  below  408.,  the  name  of  the  claimant 
should  be  erased  from  the  list  of  voters.  But,  on 
the  other  hand,  he  found,  as  the  fact  undoubtedly 
is,  that  if  so  much  only  of  the  annual  payments  as 
represented  the  interest  on  the  loan  ought  to  be 
deducted  from  the  annual  value,  then  the  claimant 
had  a  freehold  of  the  annual  value  of  AOs. ;  and  if 
this  court  should  hold  that  this  was  the  proper 
deduction,  he  declared  that  the  name  of  the 
claimant  was  to  be  restored  to  the  list.  It  app^rs 
to  me  that  this  last  declaration  of  the  revising 
barrister  ought  to  prevail,  for  on  the  above  facts 
and  findings  I  come  to  the  conclusion  that  the 
claimant  has  a  freehold  of  the  value  of  more  than 
408.  by  the  year  above  all  charges.  The  question 
to  be  decided  is  whether  so  much  of  the  above 
annual  payment  as  represents  the  repayment  of 
the  prmcipai  of  the  mortgage  debt  is  a  charge 
within  the  meaning  of  the  statute  8  Hen.  6,  to  be 
deducted  from  the  annual  value  of  the  freehold. 
The  8  Hen.  6,  c.  7,  requires  the  voter  to  "  have 
free  land  or  tenement  to  the  value  of  40«.  by  the 
year  above  all  charges  "  {outre  les  reprues).  The 
6  Vict.  c.  18,  s.  74  (after  reciting  2  Will.  4,  c.  45, 
ss.  23  and  26),  enacts  that  "  No  mortgagee  of  any 
lands  or  tenements  shall  have  any  vote "  .  .  .  . 
"  for  or  by  reason  of  any  mortgage  estate  therein, 
unless  he  be  in  the  actiial  possession  or  receipt  of 
the  rents  and  profits  thereof,  but  that  the  mort- 
gagor in  actual  possession  or  in  receipt  of  the 
rents  and  profits  thereof  shall  and  may  vote 
for  the  same,  notwithstanding  such  mortgage." 
These  are  the  statutes  to  be  expounded.  The 
statute  6  Vict,  expressly  enacts  that  a  mort- 
gagor in  possession  shall  vote  notwithstanding 
tne  mortage,  and  as  a  consequence  notwith- 
standing tne  mortgage  debt.  It  has  been  settled, 
and,  although  at  one  time  much  questioned,  it  is 
not  now  disputed,  that  the  interest  of  the  mort- 
gage debt  is  a  charge  to  be  deducted  from  the 
ftnnnal  valuc  of  the  land.  It  was  so  decided  by 
several  election  committees  (see  the  cases  collected 
m  Rogers  on  Elections).  The  Act  28  Geo.  3,  c.  36, 
s.  6,  required  a  declanUion  from  the  voter  that  he 
had  "  an  estate  of  the  clear  vearly  value  of  4^)1 
over  and  above  the  interest  of  any  ^oney  secured 
by  mortgage  upon  the  said  estate."  This  enact- 
ment, whilst  it  18  a  clear  statutory  declaration  that 
the  interest  on  a  mortgage  debt  is  to  be  deduotod. 
from  the  annual  value,  «Knoxui!(A  \^^  xk»e:«a»iKr^  Veol- 
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plication  to  an  equally  clear  declaration  that  the 
money  secared  by  mortgage,  that  is,  the  principal, 
need  not  be  deducted.  K  the  principal  of  the 
mortgage  debt  were  to  be  deducted  in  estimating 
the  yearly  value  of  the  land,  few  mortgagors  in 
the  year  when  the  principal  fell  due,  or  m  any 
future  year  whilst  it  remained  due,  would  be 
entitled  to  vote,  for  the  principal  would  in  almost 
all  cases  exceed  the  yearly  value  of  the  estate.  It 
is  clear  that  this  was  not  the  intention  of  Parlia- 
ment, for,  as  I  have  already  observed,  it  would  be 
opposed  to  the  express  enactment  of  6  Vict.  c.  18, 
8.  73,  that  a  mortgagor  in  possession  may  vote, 
notwithstanding  the  mortgage,  which,  of  course, 
assumes  the  existence  of  the  mortgage  debt. 
Then  can  it  make  a  substantial  difference  that  the 
princi()al  money  is  to  be  repaid  by  periodical  in- 
stalments, biennial,  annual,  montnly,  or  other- 
wise P  It  is  equally  the  principal  money,  and  so 
far  from  this  distinction  creating  a  difference  ad- 
verse to  the  right  to  vote,  it  surely  is  in  favour 
of  the  mortgagor  that  he  is  not  liable  to  pay 
the  whole  principal  at  once.  If  the  Question 
had  been  res  integ^ra,  I  confess  I  should  have 
felt  little  hesitation  in  coming  to  a  conclusion  in 
favour  of  the  claimant,  but  former  decisions  of  this 
court  undoubtedly  occasion  some  difiiculty.  In 
Copland  V.  BatHett  there  was  a  monthly  payment 
of  X^s.f  but  the  case  did  not  contain  any  findGng  to 
distinguish  principal  from  interest,  as  the  present 
case  does,  and  the  court  likened  the  whole  pay- 
ment to  a  payment  of  interest  on  a  mortgage,  and 
so  gave  judgment  against  the  right  to  vote.  The 
next  case  (Lee  v.  HnicJuTison)  is  not  an  authority 
against  the  respondent.  It  decided  no  more  than 
that  the  interest  on  the  mortgage-money  must  he 
deducted  from  the  annual  value.  The  observations 
made  by  Jervis,  C.  J.,  and  Maule,  J.,  on  the  statute 
28  Geo.  3,  c.  36,  are  consistent  with  a  decision 
in  favour  of  the  present  claimant.  In  the  case  of 
Beamish  v.  StoJce,  the  mortgage-deed  provided  for 
a  weekly  contribution  of  4«.  6<f.,  which,  when  paid, 
was  appropriated  by  the  seoretary  to  three  objects, 
viz. :  first,  to  payment  of  interest;  secondly,  to  the 
mortgagor's  share  of  the  incidental  expenses  of 
the  security ;  and  thirdly,  the  remainder  to  reduce 
the  principal.  The  court,  although  so  much  of  the 
payment  as  was  appropriated  to  interest  did  not 
reduce  the  value  below  40«.,  held  that,  inasmuch  as 
the  whole  payment  did  so  reduce  it,  the  claimant 
was  not  entitled  to  vote.  The  judges  there  said, 
"  that  the  case  was  governed  by  Lee  v.  Hntchiri' 
son,  which  only  followed  Copland  v.  Bartlett" 
Now,  certainly  m  Lee  v.  Hutchinson^  in  which  the 
interest  alone  exceeded  the  annual  value,  the 
point  assumed  to  have  been  decided  by  it  did  not 
arise.  It  may  be  observed  also,  that  in  Beamish  .v. 
Stoke,  the  value  of  the  equity  of  redemption  was 
not  found.  In  the  course  of  the  argument  of  that 
case,  Jervis,  C.J.  said,  p.  37,  "  The  case  does  not 
find  that  that  which  the  party  has  already  paid 
towards  the  pnrchase  money  is  worth  40«.  a  year 
in  perpetuity. '  In  the  present  case  the  facts  are 
found  from  which  it  distinctly  appears  that  what 
the  claimant  has  so  paid  is  worth  much  more  than 
408.  a  year.  But  whatever  may  be  the  true  effect 
of  the  cases  on  which  I  have  now  commented,  I 
think  that  the  later  case  of  Bohinson  v.  DunkUy 
has  shaken,  and  in  my  opinion  overthrown,  their 
authority,  supposing  tney  are  to  be  construed  as 
the  respondent  seeks  to  do.  In  Bohinson  v. 
Jhinkletf,  the  sodetj  had  advanced  to  the  claimant 


73L,  and  by  his  mortgage  to  the  society  he  was  to 
repay  the  amount  by  monthly  sums  amounting  to 
4Z.  a  year.  The  deed  did  not  apportion  the  pay- 
ment between  principal  and  interest.  It  appeared 
that  the  value  of  the  land  was  only  2L  per  annum, 
and  that  in  the  qualifying  year  the  monthly 
sums  were  payable,  so  that  if  the  full  amount  of 
them  was  deducied  from  such  value,  a  clear 
40«.  did  not  remain  to  the  voter  for  that  year — but 
as  it  also  appeared  that  71/.  of  the  principal  had 
been  paid  on  on  Jan.  31,  the  court  neld  tnat  the 
revising  barrister  was  right  in  finding  that  the 
claimant  had  a  freehold  of  the  value  of  4f08.  per 
annum,  and  in  retaining  his  name  on  the  list  of 
voters ;  inasmuch  as,  notwithstanding  that  the 
annual  payment  exceeded  the  annual  value  for  that 
year,  the  claimant  had  a  clear  beneficial  interest  in 
the  land,  beyond  the  encumbrance,  of  more  than 
40«.  by  the  year.  It  being  plain  that  the  monthly 
payments  in  the  case  of  Bohinson  v.  Dunkley, 
would  if  deducted  have  reduced  the  value  in  the 
particular  year  below  408.;  it  follows  that  if  the 
case  of  Copland  v.  Barilett  was  decided  on  the 
ground  that  the  whole  of  these  payments  are  to 
be  deducted  from  the  annual  value,  whatever  may 
be  the  value  of  the  equity  of  redemption,  then  the 
decision  in  the  latter  case  is  opposed  to  that  ratio 
decidendi  and  overrules  it,  ana  if  that  was  not  the 
ro^iV)  decidendi  in  Copland  v.  Barilett ^  then  that 
case  is  not  necessarily  in  opposition  to  th»  rightft 
of  the  claimant  in  the  present  appeal,  where  the 
revising  barrister  has  found  that  after  deducting 
the  charge  for  interest  there  is  an  annual  vake 
accruing  to  the  mortgagor  of  more  than  40t.  I 
own  that  I  can  interpret  Bohinsoih  ▼.  Dunkley'm 
no  other  way  than  as  a  decision  that  so  much  of 
the  monthly  payment  as  represents  a  repayment 
of  princip>al  money  did  not  form  a  charge  on  the 
annual  value.  It  is  true  that  in  thai  case  a  large 
amount  of  the  principal  money  had  been  paid  off, 
but  so  long  as  tne  whole  mortgage  debt  remaining 
due  does  not  reduce  the  value  of  the  eauit^  of  re- 
demption below  40tf.  by  the  year,  and  tne  interest 
does  not  absorb  it,  the  largeness  or  smallness  of 
the  amount  paid  off  cannot  make  an  essential 
difference.  Treating  the  question  on  principle,  I 
confess  I  can  see  no  distinction  between  a  mort- 
gagor who  has  to  repay  the  mortgage  debt  in  a 
single  sum,  and  one  who  has  to  repay  it  by  peri- 
odical payments,  except  one  in  favour  of  the 
latter.  In  substance  the  latter  would  be  from  the 
nature  of  things  in  a  sounder  position,  for  he 
would  on  payment  of  each  instalment  relieve  his 
land  of  its  burden  and  increase  the  beneficial 
value  of  it,  whilst  the  former  was  suffering  the 
whole  burden  to  remain  upon  it,  and  this  anomaly 
would  occur  from  a  contrary  view,  viz.,  that  a  man 
who  had  borrowed  1001.  on  his  land,  payable  by 
instalments,  and  had  paid  off  90L,  would  nave  no 
vote,  whilst  the  man  who  borrowed  lOOL,  payable 
m  one  sum,  and  had  paid  off  nothing,  would  be 
entitled  to  vote.  But  in  neither  case,  as  it  seems 
to  me,  can  the  principal  debt  be  properly  deemed 
a  charge  on  the  annual  value.  It  is  a  charge  on 
the  corpus  of  the  estate,  and  every  payment  of  an 
instalment  of  it  is  so  much  added  to  the  bene- 
ficial interest  of  the  mortgagor.  ^  If,  indeed,  the 
whole  mortgage-debt  is  so  large  in  pn^Kirtion  to 
the  estate  iSa,t  it  would  cover  we  full  value  of  it, 
or  80  nearly  as  not  to  leave  a  benefidai  interoBt  of 
the  yearly  value  of  40«.  to  the  mortgagor,  then 
there  would  be  an  entire  fiulure  of  Baoaaa  intenat 
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in  the  freehold  as  would  entitle  the  mortga^^or  to  a 
vote.  In  the  present  case,  the  principal  deht  does 
not  produce  tnis  consec^nenoe,  and,  for  the  reasons 
above  referred  to,  I  think  the  decision  of  the  re- 
vising barrister  should  be  reversed. 

Brett,  J. — I  asree  entirely  and  absolutely  in  the 
judgment  given  by  my  brother  Willes.  I  can  see 
no  answer  to  the  argument  used  in  that  judgment. 
The  only  doubt  I  have  had  in  this  case,  and  I  must 
confess  it  was  a  very  strong  one,  was  whether  the 
court  could  be  allowed  to  come  to  that  decision 
after  the  cases  of  Copland  v.  Bartlett,  and  Beamish 
V.  Stoke  had  been  accepted  for  so  many  years  as 
treating  the  principal  as  a  necessary  part  of  the 
case,  and  after  the  rights  of  so  many  persons  had 
been  decided  on  the  faith  of  that  interpretation. 

Judgment  for  ajypeUant. 

Attorney  for  appellant,  T.  A.  Tihbitp,  for  Harvey, 
Leicester. 


Feb.  13  and  April  29, 1871. 

Vestry  op  Bekmondsey  (apps.)  v.  Ramsay  (resp.) 

Metropolis  Local  Management  Acts  Amendment  Ad 
18^  (25  ^  26  Vi(d.  c.  102,  w.  77,  96>-«Pr««en/ 
or  attyftUnre  owner  " — Res  jftdlrcUa. 
Sect,  77  of  the  Metropolis  Local  Management  Act 
1802  (25  3r  26  Vict.  c.  102)  makes  certain  expenses 
reeovercMs  by  a  vestry  "from  the  present  or  any 

future  owner    of   the  property either   by 

acHon  at  law  or  in  a  sum^nary  manner  before  a 
/ti^Hce  of  the  peace  at  the  option  of  the  vestry." 
Sect.  96  of  the  same  Act  empowers  the  vestry  to 
require  the  payment  "  either  from  the  owner  or 
from  any  person  who  then,  or  at  any  tims  there' 
after,  occupies  the  premises"  and  provides  "  that 
9uck  owner  or  occupier  shaU  he  liable  to  pay  the 
BOime,  and  the  same  shall  be  re-covered  in  manner 
amiAiOrised  by  the  Act "  : 
Held,  that  the  obligations  inrvposed  by  the  Act,  and 
the  remedies  given  by  the  Act  to  enforce  them,  are 
imdapendent  and  cumulative,  and  the   remedies 
may  be  resorted  to  in  succession  until  the  cJiarge 
if  Botisfied  by  payment,  subject  when  necessary  to 
the  equitabie  jurisdiction  of  the  court  to  restrain 
vesBohous  aetions. 
In  1866  the  vestry  of  B.,  having  pa/ved  a  street,  re- 
covered under  isct.  11  judgment  aaainst  8.,  who  aJt 
that  time  was  the  owner  of  certmn  premises  abut- 
ting  on  the  street,  for  his  proportion  of  tlie  ex- 
pauses  of  such  paving.    Nothing,  however,  was 
ever  realised  under  the  judgment,  and  the  vestry 
never  took  cmy  steps  to  enforce  it,  nor  had  they 
issued  execution,  or  registered  tlie  judgment  in 
order  to  charge  the  premises  as  a^gainst  a  mort* 
gagee  or  purihaser.      The  premiees  were  subse- 
quently bought  by  H.,  and  the  respondent  becafne 
ocempier  of  them  as  tenarU  to  H. 
Held,  thai  the  judgment  recovered   by  the  vestry 
againei  8,  was  no  bar  to  an  action  by  thp  vestry 
against  the  respondent  in  respect  of  the  same  pro- 
portion of  the  easpenses  of  such  paving, 
Case  stotea  by  the  judge  of  the  South wark  County 
Cknrt. 

1.  This  is  an  action  brought  in  the  Southwark 
Coanty  Ooart  of  Surrey  by  plaint  issued  on  the 
Isi  Oct.  1869,  to  Teoover  the  sum  of  381.  58.  4d., 
bemg  tib6  propoiiioQ  of  the  expense  of  paving  a 
thorongiitee  lately  known  as  St.  James-street,  but 
fkofw  oaUed  Layard-road,  in  the  parish  of  Ber- 
moodMT,  snder  tbe  provisicms  o^  the  18  A 19  Vict. 
e.ld0^«iittoi5Ai6Viot«.lO2»MidwaB  heard 


before  Charles  S.  Whitmore,  Esq.,  the  judge  of  the 
said  Southwark  County  Court  of  Surrey,  on  the 
11th  Nov.  1869,  when  the  following  state  of  facts 
Was  found : — 

2.  The  plaintiffs  are  the  vestry  of  the  parish  of 
Bermondsey,  in  the  county  of  Surrey,  ana  the  de- 
fendant is  the  occupier  of  the  premises  7,  Layard- 
road,  aforesaid. 

3.  A  notice  of  the  intention  of  the  plaintiffs  to 
pave  the  said  street  was  served  upon  John  Richard- 
son Soper  on  the  10th  March  1866,  he  then  being 
the  owner  of  the  said  premises ;  and  he  was  re- 
(][uired  to  pay  the  amount  of  the  estimated  propor- 
tion of  the  cost  of  the  work  on  the  10th  April 
following. 

4.  The  said  John  Richardson  Soper  having  made 
default  in  the  payment  of  his  proportion  as  afore- 
said, an  action  was  commenced  against  him  in  the 
Court  of  Common  Pleas  for  the  recovery  of  the 
said  amount,  and  judgment  was  signed  in  the  said 
action  on  the  6th  Nov.  1866,  for  the  sum  of 
38Z.  bs.  4d.  for  debt,  and  2bl.  28.  2d.  costs,  but  no 
execution  was  issued  or  other  proceedings  taken 
thereon.  Such  judgment  was  consented  to  by  the 
said  John  Richardson  Soper  on  the  understanding 
that  it  should  not  be  enforced  for  a  certain  period, 
and  immediately  afterwards  the  said  John  Richard- 
son Soper  executed  a  deed  of  arrangement  which 
was  duly  registered,  but  nothing  has  ever  been  paid 
to  the  plaintiffs  under  the  said  deed. 

5.  Subsequently  to  the  execution  of  the  said 
deed  of  arrangement  the  premises  came  into  the 
possession  of  the  Rev.  John  Milner,  who  was  the 
mort^^2^ee  of  the  said  premises. 

6.  On  or  about  the  24th  Oct.  1866,  the  said  Mr. 
Milner,  the  mortgagee,  sold  the  said  premises  to 
Mr.  Thomas  Herbert,  who  is  the  present  owner 
thereof,  and  subsequently  application  was  made  by 
the  said  vestry  to  Messrs.  Morris,  Stone,  Townson, 
and  Morris,  tne  solicitors  for  the  said  J.  Herbert, 
for  the  payment  of  the  said  estimated  proportion, 
but  the  said  vestry  were  never  paid  the  same,  or 
any  part  thereof. 

7.  The  said  John  Milner  still  retains  in  his 
hands  a  sum  of  money  due  and  owing  to  the  said 
John  Richardson  Soper,  greater  in  amount  than 
the  said  estimated  proportion  for  which  such 
judgment  as  aforesaid  was  recovered  against  the 
said  J.  R.  Soper  by  the  said  vestry,  but  the 
said  vestry,  as  such  judgment-creditors  have  not 
taken  any  steps  in  exercise  of  the  powers  vested 
in  them  by  the  Common  Law  Procedure  Act  1854, 
to  attach  such  debt  due  to  the  said  judgment- 
debtor  in  the  hands  of  the  said  John  Milner. 

8.  The  said  vestry  never  received  any  notice 
that  the  said  John.  Milner  retained  such  sum  of 
money  as  in  paragraph  7  mentioned,  nor  were  the 
said  vestry  at  any  time,  before  the  action  com- 
menced against  the  present  defendants,  informed 
thereof  by  the  said  John  Milner  or  any  person  on 
his  behalf,  neither  did  the  said  facts  in  any  other 
manner  come  to  the  knowledge  of  the  said 
vestry,  previously  to  the  commencement  of  the 
said  action. 

9.  The  said  vestry  have  never  issued  any  writ  of 
execution  under  tne  said  judgment  against  the 
said  premises. 

10.  On  the  15th  April  1869,  a  notice  was  served 
on  the  said  Thomas  Herbert,  the  then  owner  of 
the  premises,  requiring  him  to  pay  the  said  sum 
of  38Z.  bs.  4d.,  but  nothing  was  ever  paid  by  him, 
or  on  his  behalf. 
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11.  On  the  16th  July  1869,  a  notice  was  served 
on  the  defendant,  who  was  the  then  occupier  of 
the  said  premises,  pursuant  to  the  96th  section  of 
the  25  &  26  Vict.  c.  102,  requiring  her  to  pay  the 
said  amount  of  38Z.  5«.  4<2.,  and  further  givmg  her 
notice  not  to  pay  any  rent  to  her  landlord  without 
first  deducting  the  said  sum  of  382.  5«.  4d. 

12.  Application  was  made  to  the  defendant  hy 
the  plaintiffs  to  disclose  the  amount  of  the  rent 
payaole  by  her  in  respect  of  the  said  premises,  but 
she  wholly  refused  to  disclose  the  same. 

Upon  the  above  state  of  facts  judgment  was 
given  for  the  defendant,  but  on  the  application  of 
counsel  for  the  plaintiffs  the  judge  of  the  said 
Southwark  County  Court  reserved  for  the  opinion 
of  this  court  the  following  question :  Whether  the 
plaintiffs  having  proceeded  and  obtained  judgment 
against  a  former  owner  of  the  said  premises  n)r  the 
amount  of  the  proportion  of  the  expenses  of  paving 
the  said  street,  and  the  said  judgment  being 
still  unsatisfied,  and  the  plaintiffs  having 
taken  no  proceedings  to  enforce  the  same 
against  the  said  judgment  -  debtor,  and  not 
having  issued  execution  and  registered  the 
same  in  order  to  charge  the  said  premises  as 
against  a  mortgagee  or  purchaser  in  manner 
provided  by  the  statues  23  &  24  Vict.  c.  38,  and 
27  &  28  Vict.  c.  112,  the  said  plaintiffs  are  entitled 
to  proceed  against  a  subsequent  owner  or  occupier 
under  the  provisions  of  the  said  before  mentioned 
Act  or  Acts  for  the  recovery  of  the  said  amount  of 
the  proportion  of  expenses  of  paving  the  said 
street.  If  the  Court  of  Common  JPleas  shall  be  of 
opinion  that  the  obtaining  of  the  said  judgment 
against  the  said  John  Bicnardson  Soper  does  pre- 
clude the  plaintiffs  from  proceeding  as  above 
mentioned,  then  the  judgment  in  favour  of  the 
defendant  to  stand  with  costs  of  suit.  But  it 
otherwise  then  the  judgment  to  be  entered  for  the 
plaintiffs  for  38Z.  5*.  4d.  with  costs  of  suit. 

WiUs  (E.  TJionias  with  him),  for  the  appelLints, 
cited  Woodfairs  Landlord  and  Tenant,  1867,  edited 
by  Cole,  pp.  204,  209. 

Pm/ntei'  for  respondent,  cited  Vestry  of  Sir 
Pancras  v.  Batterhury  (26  L.  J.  243,  C.  P.) 

Cur.  adv.  vuU. 

Am-il  29. — M.  Smith,  J.,  delivered  the  judgment 
of  tne  court  (Willes,  M.  Smith,  and  Brett,  J  J.). — 
In  this  appeal  from  the  judge  of  the  Southwark 
County  Court,  which  was  argued  before  my 
brothers  Willes  and  Brett  and  myself,  the  question 
is  whether  an  unsatisfied  judgment  recovered  by 
the  vestry  for  38Z.  5«.  4J.,  in  respect  of  the  expense 
of  paving  a  street  imder  the  Metropolis  Local 
Management  Acts,  against  a  former  owner  of  the 
tenements  occupied  by  the  respondent,  as  tenant 
under  a  succeeding  owner,  is  a  bar  to  an  action 
against  the  respondent  as  such  occupier.  The 
25  &  26  Vict.  c.  102,  s.  77,  makes  such  expenses 
recoverable  "  from  the  present  or  any  future  owner 
of  the  property"  .  .  .  .  "  either  by  action  at  law 
or  in  a  summary  manner  before  a  justice  of  the 
peace,  at  the  option  of  the  vestry."  The  96th 
section  empowers  the  vestry  to  require  the  pay- 
ment "  either  from  the  owner  or  from  any  person 
who  then  or  at  any  time  thereafter  occupies 
the  premises,"  and  enacts  ''that  such  owner 
or  occupier  shall  be  liable  to  pay  the  same, 
and  the  same  shaU  be  recovered  in  the  manner 
authorised  by  the  Act."  The  occupier  is  only 
liable  under  the  provisions  of  the  Act  to  the 
fixtent  of  rent  actually  due  or  acoming  due  after 


notice,  and  he  is  empowered  to  deduct  the  pay- 
ments from  his  rent.    The  charge  of  38Z.  bs.  4d. 
became  payable  in  1866,  when  Soper  was  owner, 
and  a  judgment  was  obtained  in  this  court  ag^nst 
him  in  an  action  for  that  amount  on  the  6th  Nov. 
1866.    Herbert  subsequently  became  owner,  and 
the  respondent  orr-upied  the  premises  as  his  tenant. 
It  is  not  contended  that  under  the  circumstances 
stated  in  the  case,  the  respondent  would  not  as 
the  present  occupier  be  liaole  to  pay  the  unpaid 
proportion  of  the  paving  rate,  unless  the  judgment 
recovered  against  Soper  is  a  bar  to  an  action.    The 
statute  25  &  26  Vict.  c.  102,  for  the  first  time  gives 
a  remedy  by  action  to  recover  those  charges.    The 
Question  therefore  to   be    decided,  viz.,  whether 
the  judgment  obtained  against  the  former  owner 
is  a  bar  to    the   remedy  by  action  against  the 
occupier,  is  one  of    the  first  impression,  and   it 
is  necessary  to  ascertain  the  nature  of  the  obliga- 
tion imposed  by  the  above-mentioned  statute.     In 
the  first  instance  the  statute  creates  a  personal 
obligation  on  the  owner  "  present  or  future,"  and 
further,  to  secure  the  payment,  imposes  a  kind  of 
indirect  char^  on  the  land.    The  9oth  section  im- 
poses the  obligation  to  pay,  and  gives  the  remedy 
against  either  the  owner  or  any  person  who  then, 
"  or  at  any  time  thereafter,  occupies  the  premises." 
These  obligations,  and  the  remedies  given  to  en- 
force them,  appear  to  us  to  be  independent  and 
cumulative,  and,  as  a  consequence  of  so  holding, 
we  think  the  remedies  may  be  resorted  to  in  suc- 
cession until  the  charge  is  satisfied  by  payment, 
subject  when    necessary  to    the  equitable    juris- 
diction   exercised    by    the    court     to     restrain 
vexatious     actions.      The    obligation    is    clearly 
not    a     joint    obligation,    and    the    owner    and 
occupier  could  not  be  sued  together.     And  this 
being   so,   there  is    no   objection  of    a  technical 
kind  arising  from  a  change  of  remedy  to  prevent 
the  occupier  being  sued  after  a  judgment  against 
the  owner.     And  we  see  no  substantial  ground 
arising  from  the  nature  of  the  obligation  according 
to  our  inteipretation  of  the  statute,  to  render  the 
judgment  alone  without  satisfaction  a  good  answer. 
No  doubt  in  the  case  of  a  joint  liability  giving  a 
joint  cause  of  action  against  several,  the  recovery 
of  judgement  a^nst  one  of  the  obligees  is  a  bar  to 
an  action  agamst  the  other :    (Kina  v.  Hocure  13 
M.  &  W.  494.)     But  this  is  not  so  where  the  liabi- 
lity is  joint  and  several,  or  where  several  parties 
are  independently  and  collaterally  bound  oy  the 
same  obli^tion.    The  principle  is  well  expressed 
by  Lord  Ellenborough,  C.  J.  in  Brake,  v.  MUckeXL 
(3  East,  251).     In  that  case  one  of  these  joint 
covenantors    had    given  a  bill  of    exchange  for 
the    debt   secured    by    the    covenant,  on    which 
bill   judgment  was  recovered,  and  it   was   held 
that    this   judgment   was   no   bar    to    an  action 
of    covenant    against    the    three.      Lord    EUen- 
borough  said,   "I    have    always    understood    the 
principle  of  transit    in  roni  judicaiam  to  relate 
only  to  the  particular  cause  of  action  in  which  the 
judgment  is  recovered  operating  as  a  change  of 
remedy  from  its  being  of  a    higher  nature  than 
before.     But  a  judgment  recovered  in  any  form  of 
action  is  still  but  a  security  for  the  origiiial  cause 
of  action,  until  it  be  made  productive  in  satisfac- 
tion to  the  party,  and,  therefore,  till  then  it  cannot 
operate  to  change  any  other  collateral  ooncorrent 
remedy  which  the  party  may  have."     In  the  pra- 
sent  case,  the  juagment    recovered  against  the 
owner  has  created  a  change  of  remedj  qw>ad  him ; 
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bnt  we  think  it  does  not  operate  to  affect  the 
coIlat«rft1  ooncurrent  remedy  agaiaBt  the  occupier. 
The  principle  is  illnetrated  h;  the  familiar  instance 
of  BctioDs  against  the  several  partiea  to  a  bill  of 
exchange,  and  by  the  cases,  which  have  a  close 
analogy  to  the  present,  of  principals  and  sureties 
in  which  the  recovery  of  judgment  against  one 
party  is  no  bar  to  actions  against  the  other.  For 
these  reasons,  we  think  the  appellants  are  entitled 
to  maintain  the  action,  and,  conHeqnently,  that  the 
judgment  given  for  the  defendant  miiHt  bo  re- 
versed, and  the  j  udgment  entered  for  the  plaintiffs, 
with  coeta. 

JttAjtii^iLl  fmr  aiijiiUmtU. 

Attorneys  for  plaiutiffa,  Drew  and  WUklTitfm. 

Attorneys  for  defendants,  Monit,  Stone,  Toton- 
•oti,  and  Morrit. 


Saturday,  April  ^.  1871. 

(Before  Bcniu,  C.  J.,  Uahtin  and  Bkakwell,  BB., 

Btleb  and  Blackbujin,  JJ.) 

Beg.  v.  Tuuuah. 

Judiclm-nU—MaUeiii'it    injury — Stafi^neiU  of    Die 

amount  of  daiiuufe  done. 

ta  an  tadUtmeiU  under  24  ^  25  Viet  e.  97,  «■  51, 

for  trudicioimlu  danuxgiit^  pergfmal  property,  ilte 

damage  exceediivf  51.,  t(  m  not  iieixttary  to  aOriie 


tlie  viuue  of  tlie  article!  injured,  bai  onljf  lluU  Um 
amouttt  of  the  dtnitage  done  to  the  neveral  articht 


At  the  genemJ  quarter  sessions  of  the  peace 
holden  by  ailjoumment  at  St.  Mary,  Newii^^n, 
in  and  for  the  county  of  Surrey,  on  Monday,  the 
6th  Feb.  1871,  Margareth  Thoman  was  tried  and 
ccnvicted  upon  the  following  indictment : — 

Surreif.— Tha  jnrora  for  <mi  lady  the  Qaeon,  upon  their 
oath  prsMnt,  that  Hugarflth  I'homui,  on  the  30th 
Jan.  1871,  in  and  upon  three  f rooks,  sii  pettioocts, 
one  Bajmel  pettiooat,  one  flannel  vest,  one  pinkfore, 
one  JKOket,  one  piii  of  kniokerbockeri.  one  fl&nnel 
nigfat  gown,  one  woollen  oBpe,  one  saeh,  one  table 
cloth,  one  sheet,  three  haU,  and  one  brooch  of  the  volae 
't  poands. 


In  damuQ, 

___, , , _  -_ it  eioeedina  five  pounds,  bj 

imUwfiiUr  and  maUdODHl;  onttjns  mad  deatio;ing  the 
Mme  asaioit  the  form  of  the  statnts  in  saoh  oose  mode 
and  proTided. 

At  the  trial  the  prisoner's  cotmsel  objected  that 
the  indictment  was  bad,  because  the  value  of  the 
articles  damaged  was  ascribed  to  them  collectively 
and  not  individually,  and  he  contended  that  the 
value  of  each  class  of  article  ought  to  have  been 
itated  separately. 

The  court  overruled  the  objection,  but  reserved 
the  point  for  the  decision  of  the  court  for  conside- 
ration of  Crown  Cases  Reserved. 

Jndgnient  upon  the  prisoner  was  respited  until 
the  decision  of  such  court  should  be  known,  and 
Uie  prisoner  was  committed  to  the  custody  of  the 
governor  of  the  common  gaol  at  Newington,  in  the 
aaid  county. 

Wm.  F&edk.  Eabaison,  Chairman. 

Morgan  Thomas  iPotdier  with  him)  for  the  pri- 
aaner.— By  the  2*  A  26Vict.  c  flZ.s.  51, "  whosoever 
-"^  -"    anlawfnlly    Mid    maliciously   oommit    any 
—  :_: .^  spoil  upon  any  real  or  personal 


property,  &c.,  to  an  amount  exceeding  51..  shall  be 
guilty  damisdemeonor."  Value,  themore,isof  the 
essence  of  the  offence,  and  a  value  should  be  put  on 
each  article  alleged  to  be  injured  in  the  indictment. 
In  Rkt  t.  Forgyth  (Rus.  &  Ry.  274),  the  prisoner  (a 
bankrupt)  was  indicted  under  the  BankmptCT  Act 
for  concealing  profierty  to  the  amount  of  20(.,  and 
the  value  was  ascribed  to  all  the  articles  collec- 
tively, and  it  was  held  necessary  to  make  out  the 
offence  as  toeveirone  of  the  articles.  [Mahtin,  B., 
referred  to  the  U  &  15  Vict.  c.  100,  s.  23,  which 
enacts  (inter  alia)  that  no  indictment  shall  be  in- 
snfScient  for  want  of  the  statement  of  the  volne 
or  price  of  any  matter  or  thing,  or  the  amount  of 
damage,  injury,  or  spoil  in  any  case  where  the 
value  or  price,  or  the  amount  of  damage,  >1UU)7<  or 
spoil  is  not  of  the  essence  of  the  offence.]  That 
does  not  apply  where  value  is  of  the  essence  of  the 
offence,  as  in  this  case.  [Bovill,  C.J.^The  amount 
of  damage  is  of  the  essence  of  the  oSence  here,  and 
not  the  value  of  the  several  articles  damaged.]  In 
S^.  y.Wiaiamx,  (R  Coi  Crim.  Cos.  338),  it  was  held 
that  damage  committed  at  several  times  in  the 
aggregate,  but  not  at  any  one  time  exceeding  5(., 
will  not  Hustoin  an  indictment  under  24  &  25  Vict. 
c.  37.  s.  r,i. 

Boyle*,  for  the  prosecution.— The  value  of  the 
articles  damaged  is  not  the  essence  of  the  offence, 
but  the  amount  of  the  damage  done  is. 

BoMLL,  C.J. — Wo  are  all  of  opinion  that  it  was 
not  material  to  allege  the  value  of  the  several 
articles  in  the  indictment,  but  only  to  allege  that 
the  amount  of  the  damage  exceeded  HI.  The  con- 
viction must  therefore  be  affirmed. 

Coneictioa  a^rmed. 


Beg.  v.  Bailei. 

EmbextUnienl — Clerk  mid  gervant^TrnvBller  cmd 

coUe^liiT. 

The  prisoner  vms  employed  ai  travelier  to  solifU 

orders,  and  coUcct  tlie  tiwwtyg  d'te  ok  the  e!xecidion 

of  the  orders,  and  to  pay  oeer  iiuiiieya  ou  tlie  eveu- 

iny  of  the  day  vihen  collected,  or  the  day  foOowing. 

TIte  prisoner  had  no  saUtri/,  but  wot  paid  by  cmu- 

rniaevm.    The  prisoner  might  gel  ordera  iclieii  aitd 

uihere  he  pleated  uriihin  hi*  dittrict.     He  man  (o 

be  ejxlatively  in  tlie  entpU/i/  of  the  jtrosecuiorg,  and 

la  giae  Uie  whcle  of  hi*  time— the  wltole  of  every 

day,  to  their  eerviee  : 

Beld,  thai  file  prisoner  loat  a  (lerk   and   aenianl 

witliin    the    JUmbezzlenumt    Clause,    aeet.    68    of 

24  ^  25  Vlf.t.  c.  '.'6. 

Case  reserved  tor  the  decision  of  this  oonrt. 

The  prisonar  was  tried  before  me  at  the  Michael- 
mas Quarter  Sessions  of  the  peace,  holden  by 
adjoummenb  at  Sheffield,  in  and  for  the  West 
Biding  of  the  county  of  York,  on  the  28th  Nov. 
1870,  upon  an  indictment  which  cbarged  him  with 
having  feloniously  embezzled  several  sums  of 
money,  the  property  of  Joseph  Hail,  and  another, 
his  masters. 

The  prosecutors,  the  sud  Joseph  Hall  and 
Cbaj-les  Haalehurst  Greaves,  who  carried  on  busi- 
ness in  partnership  in  Sheffield  as  brewers  and 
wine  and  spirit  dealers,  under  the  firm  of  William 
Greaves  and  Company,  employed  the  prisoner  from 
1861  bo  1866  as  traveller  and  booUceeper,  at  a 
weekly  wage  of  \fa.  The  prisoner  thftiv  \i&  ^i^ 
proaeoaton   aervka  wad  Xot^  Q^ua  «m-^tfx^ias^'Q^- 
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About  three  years  after  this  the  prisoner  was 
again  engaged  by  Messrs.  Qreaves  and  Company 
on  a  fresh  agreement.  The  terms  (which  were  not 
in  writing)  are  stated  in  the  eyidenoe  of  Joseph 
Hall  to  have  been  as  follows : — 

The  prisoner  was  employed  as  traveller  to 
solicit  orders  for,  and  to  collect  the  moneTs 
due  on  the  execution  of  such  orders  by  the 
firm,  and  to  pay  over  to  the  said  Joseph  BM, 
or  to  Charles  Haslehurst  Greaves,  or  to  the  clerk 
at  the  brewery  in  Sheffield,  the  total  net  amount 
of  ihe  moneys  so  collected  by  the  prisoner  on 
the  eveninff  of  the  day  when  such  moneys  were 
80  received  by  him,  or  on  the  day  following,  in 
case  the  prisoner  should  then  be  travelling  at  a 
distance  m>m  the  brewery.  In  case  the  prisoner 
had  neither  received  money  nor  obtained  orders, 
he  was  not  expected  to  go  to  the  brewery  that  day, 
but  when  he  came  there  it  was  his  duty  to  enter  m 
the  cash  book  of  the  firm  the  name  and  address  of 
the  customer  from  whom  he  had  received  any 
money,  the  amount,  the  date  of  the  receipt,  and 
the  discount  allowed  (if  any)  to  the  customer,  and 
to  pay  over  to  the  firm  the  net  amount  of  the 
money  received  by  him,  the  discount  beinff 
deducted.  Every  three  months  the  prisoner  had 
an  account  given  to  him  of  the  various  sums  then 
owing  by  the  customers  to  the  firm,  and  it  was  the 
prisoner's  duty  to  deliver  these  accounts,  and  apply 
for  payment  from  the  customers  on  presentmg 
them.  In  case  such  accounts  were  n(^  paid,  the 
firm  enforced  payment  thereof  The  prisoner  had 
no  authonV  to  retain  in  his  hands  moneys  belong- 
ing  to  the  firm.  He  had  to  travel  in  the  town  of 
Sheffield  and  neighbourhood.  His  distnet  com- 
prised about  six  miles  round  Sheffield,  and  included 
the  town  of  Rotberham.  He  was  to  be  exclusively 
in  the  employment  of  the  firm,  to  whom  he  was  to 
mve  the  whole  of  his  time — the  whole  of  every  day. 
The  prisoner  had  no  salary,  but  was  paid  by  a  com- 
mission of  5  per  cent,  on  all  orders  for  goods  he 
obtained  for  the  firm,  and  an  additional  5  per  cent, 
on  the  amount  of  cash  collected  by  him  on  payment 
by  the  customers  for  the  goods  suppliea  by  the 
firm  on  such  orders.  The  firm  were  to  pay  to  the 
prisoner  his  commission  every  week,  but  this  was 
not  always  done  with  reg^ularity,  and  the  prisoner 
was  not  always  regular  in  his  attendance  at  the 
brewery,  and,  althou^  the  firm  complained  of  his 
irregularity,  they  did  not  discharge  him. 

It  was  further  stated  by  Joseph  Hall  on  cross- 
examination,  that  the  prisoner  could  ^t  orders 
when  and  where  he  pleaised  within  his  district,  and 
that  he  had  to  collect  money  as  soon  as  he  could, 
and  as  he  chose.  His  duty  was  to  go  to  both  old 
and  new  customers  of  the  firm,  and  to  collect 
money  when  and  where  he  thought  proper ;  he  was 
not  bound  by  particular  orders,  he  was  at  liberty 
to  dispose  of  his  time  as  he  pleased,  but  he  was  to 
employ  the  whole  of  it  in  the  service  of  the  fiim. 

It  was  proved  and  admitted  b^  the  prisoner  on 
2Ist  Oct.  that  he  had  retained  m  his  hands,  and 
had  not  accounted  for,  several  sums  of  money 
which  he  had  received  from  the  firm  by  virtue  of 
the  before-mentioned  employment ;  the  three  sums 
charged  in  the  indictment  had  been  received  by 
the  prisoner  on  the  26th  May ,  ike  1st  Jvne,  and 
26th  Aug.  respectively. 

During  the  course  of  the  case  the  counsel  for 

the  prisoner  oaUed  my  attention  to  Beg,  v.  Bowers 

(lu  Bep.  1  Or.  Gas.  Bes.  45;  10  Cox  0.  0.  250), 

and  ai  the  aloae  cf  the  caee  for  the  prosecuitioii  i4 


was  contended  that  the  prisoner  was  not  a  clerk 
or  servant  to  the  prosecutors  within  the  meaning 
of  the  statute  24  <fe  25  Vict.  c.  96. 

I  declined  to  stop  the  case,  and  directed  the  inry 
to  decide  whetlier  the  prisoner  had  been  proyea  by 
the  evidence  of  Joseph  Hall  to  be  a  servant  to  tfai 
proseoators  or  not.  The  jury  found  the  priBoner 
guilty,  judgment  being  respited  nntil  the  opiniaa 
of  the  Court  o[  Criminal  Appeal  is  prononnoed 
upon  the  above  objection,  aiKl  defendant  is  on 
bail. 

The  question  for  the  opinion  of  this  hononnible 
court  is,  whether  the  prisoner,  under  the  circam- 
stances  herein  stated,  was  a  derk  or  servant  to 
the  prosecutors,  so  as  to  be  liable  to  be  oonyicied 
of  the  crime  of  embezzlement. 

Walter  Spencer  Stanhope,  Chairman. 

No  counsel  appeared  to  argue  for  the  prisoner. 

Forbes,  for  the  prosecution. — The  conviction  was 
right.  This  case  is  distinguishable  from  Beg,  v. 
Bowers,  where  the  prisoner  was  paid  by  conmus- 
sion,  and  was  at  liberty  to  get  orders  or  not,  as  he 
pleased,  for  in  the  present  case  the  prisoner  was 
bound  to  devote  the  whole  of  his  time  to  the  pro- 
secutors* service.  In  Beg,  v.  Turner  (22  L.  T.  Bep. 
N.  S.  278)  it  was  held  by  Lush,  J.,  that  a  traveller 
who  was  bound  to  "  dihgently  employ  himself  in 
going  from  town  to  town  in  England,  Ireland,  and 
Scotland,  and  soliciting  orders  ror  the  prosecutor, 
and  who  was  not  without  the  prosecutor's  written 
consent  to  take  or  execute  any  order  for  vending 
or  disposing  of  similar  goods  to  the  prosecutors 
for  or  on  account  of  himself  or  any  other 
person,  and  who  was  to  be  paid  by  commission, 
and  to  render  weekly  accounts,  was  a  clerk  or 
servant  within  the  24  &  25  Vict.  c.  96,  s.  68. 
[Bramwell,  B. — The  effect  of  the  agreement  here 
is  that  the  prisoner  was  not  to  be  told  how  he 
was  to  work,  out  still  he  was  to  do  it.  Blackbuil5, 
J. — He  was  a  servant  to  do  this  kind  of  work,  but 
might  use  his  own  discretion  as  to  the  way  of 
doing  it.]  In  Bower's  case  it  was  optional  with 
the  prisoner  whether  he  got  any  orders  at  all. 
[BoviLL,  C. J.,  referred  to  Beg,  v.  Tite  (L.  A  C.  13 ; 
8  Cox  Crim.  Cas.  458.)  A  traveller  paid  by  com- 
mission and  employed  to  get  orders  and  to  receive 
payments  was  held  to  oe  a  clerk  or  servant, 
although  he  was  at  liberty  to  receive  (Kxlers  for 
other  persons  also.  In  this  case  the  prisoner  was 
bound  to  devote  the  whole  of  his  time  to  the  pro- 
secutors.] 

BoviLL,  C.J. — The  evidence  in  this  case  clearly 
showed  that  the  prisoner  was  a  derk  or  servant 
within  the  statute.  There  is  nothing  in  the  evi- 
dence inconsistent  with  that  relation.  Beg.  v.  TUe 
conclusively  shows  that  the  prisoner  was  a  clerk  or 
servant.    The  conviction  will  be  affirmed. 

CorwidUm  c^ffirmed. 

Reg.  v.  Townlet. 

Larceiixj — Auinuds  ferm  naiurce. 

BabhUs  were  netted,  kiUea,  and  placed  im  a 
pl(ice  of  deposit,  e.g,,  a  dUch,  on  trie  land  of  ike 
owner  of  tne  soU  on  which  the  rahhiU  were  oaughit 
and  some  three  hoxi/rs  afterwards  tJie  po€icher9  came 
to  take  tliem  avHvy,  one  qf  whom  was  capUtred  hg 
gamekeepers,  who  had  previously  found  werahbtis 
and  lay  in  waUfor  the  poachers, 

HM,  that  this  did  not  amount  to  JMrcemi. 

Case  reserved  for  tiie  'opimon  of  tfatt  Ooart  bj 

Bkckbom  J. 
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The  prisoner  and  one  Georae  Dunkley  were  in- 
dicted before  me  at  the  Northampton  Sprmg 
Assises  for  stealing  126  dead  rabbits. 

In  one  count  tney  were  laid  as  the  property 
of  William  HolUs,  in  another  asbeinir  the  property 

There  were  also  connts  for  receiving. 

It  was  proved  that  Selsey-forest  is  the  property 
of  Her  Majesty. 

An  agreement  between  Mr.  HoUis  and  the 
Commissioners  of  the  Woods  and  Forests  on  behalf 
of  Her  Majesty  was  given  in  evidence,  which  I 
thought  amounted  in  legal  effect  merely  to  a 
lioence  to  Mr.  HoUis  to  kill  and  take  away  the 
gpune,  and  that  the  occu])ation  of  the  soil  and  all 
rights  incident  thereto  remained  in  the  Queen. 
No  point,  however,  was  reserved  as  to  the  proof  of 
the  property  as  laid  in  the  indictment. 

The  evidsnoe  showed  that  Mr.  Hollis's  keepers, 
about  eight  in  the  morning  on  the  28rd  Sept.,  dis- 
covered 126  dead  and  newly  killed  rabbits  and 
about  400  yards  of  net  concealed  in  a  ditch,  in  the 
forest,  behind  a  hedge,  close  to  a  road  passing 
through  the  forest. 

The  rabbits  were  some  in  bags  and  some  in 
bundles,  strapped  together  by  the  legs,  and  had 
evidently  been  placed  there  as  a  place  of  deposit 
bj  those  who  had  netted  the  rabbits. 

The  keepers  lay  in  wait,  and  about  a  quarter  to 
eleven  on  the  same  day  Townley  and  a  man,,  who 
escaped,  came  in  a  cab  driven  by  Dunkley  along 
the  road.  Townley  and  the  man  who  escaped  left 
the  cab  in  charge  of  Dunkley,  and  came  into  the 
forest,  and  went  stmght  to  the  ditch  where  the 
rabbits  were  concealed,  and  began  to  remove  them. 

The  prisoners  were  not  defended  by  counsel. 

It  was  contended  by  the  counsel  for  the  prose- 
cution that  the  rabbits  on  being  killed  and  reduced 
into  possession  by  a  wron^oer  became  the  pro- 
perty of  the  owner  of  the  soil,  in  this  case  the  Queen 
{BUides  V.  Higgs,  32  L.  J.  182,  C.  P. ;  7  L.  T.  Rep. 
N.  S.  7d8,  o34);  and  that  even  if  it  was  not 
larceny  to  kill  and  carry  away  the  game  at  once, 
it  was  so  here,  because  the  killing  and  carrying 
away  was  not  one  continued  act. 

1  Hale  P.  &  C.  610,  and  Lee  v.  Bisdon  (7  Taunt. 
191)  were  cited. 

The  jury,  in  answer  to  questions  from  me,  found 
that  the  rabbits  had  been  killed  by  poachers  in 
Selsey-forest,  on  land  in  the  same  occupation  and 
ownership  as  the  spot  where  they  were  found 
hidden. 

That  Townley  removed  them,  knowing  that  they 
had  been  so  killed,  but  that  it  was  not  proved  that 
Dunkley  had  any  such  knowledge. 

I  thereupon  directed  a  verdict  of  not  guilty  to 
be  entered  as  regarded  Dunkley,  and  a  verdict  of 
guilty  as  to  Townley,  subject  to  a  case  for  the 
Court  of  Criminal  Appeal. 

It  is  to  be  taken  as  a  fiEbct  that  the  poachers  had 
no  intention  to  abandon  the  wrongful  possession 
of  the  rabbits  whidi  they  had  acqmred  by  taking 
them,  but  placed  them  in  the  ditch  as  a  place  of 
deposit  till  they  could  conveniently  remove  them. 

The  Question  for  the  Court  is  whether  on  these 
hesbB  tne  prisoner  was  properly  convicted  of 
kroeny. 

The  priflonei'  was  admitted  to  bail. 

Colin  Blackburn. 

No  oovmBel  i^»peared  to  argpe  on  either  side. 

Banun  C.  J.~HAfter  stating  the  facts.]  The 
fini  qoortion  that  arises  is   as  to   the   nature 


of  the  property.  Live  rabbits  are  animals 
fercB  ncUvrm,  and  are  not  the  subject  of  absolute 
property;  though  at  the  same  time  they  are  a 
particular  species  of  property  rations  soli,  or 
rather  the  owner  of  the  soil  has  the  right  of  taking 
them,  and  as  soon  as  he  has  exercised  that  right  they 
become  the  absolute  property  of  the  owner  of  the 
soil.  That  point  was  decided  in  Blades  v.  Higgs  (mp.) 
as  to  rabbits ;  and  in  Lonsdale  v.  Rigg  (26  L.  J.  196, 
Ex.),  as  to  grouse.  In  this  case  the  rabbits  having 
been  killed  on  land  the  property  of  the  Crown,  and 
left  dead  on  the  same  ^ound,  would  therefore  in 
the  Ordinary  course  of  thmgs  have  become  the  pro- 
perty of  the  Crown.  But  before  a  person  can 
Decome  convicted  of  larceny  of  a  thing  attached  to 
the  soil,  there  must  not  only  be  a  severance  of  the 
thing  firom  the  soil,  but  a  felonious  taking  of  it 
also  after  such  severance.  Such  is  the  doctrine  as 
applied  to  stealing  trees  and  fruit  therefrom,  lead 
from  buildings,  fixtures,  and  minerals.  But  if  the 
act  of  taking  is  continuous  with  the  act  of 
severance,  it  is  not  larceny.  The  case  of  larceny  of 
animals  fer<B  naturoe  stands  on  the  same  pnnciple. 
Where  game  is  killed  and  falls  on  another's  land, 
it  becomes  the  property  of  the  owner  of  the  land  ; 
but  the  mere  fact  that  it  has  fallen  on  the  laud  of 
another  does  not  render  a  person  taking  it  up 
guilty  of  larceny,  for  there  must  be  a  severance 
between  the  act  of  kilhug  and  the  act  of  taking 
the  game  away.  In  the  present  case  we  must  take 
it  that  the  prisoner  was  one  of  the  poachers,  or 
connected  with  them.  Under  these  circumstances, 
we  might  come  to  the  conclusion  that  it  was  a  con- 
tinuous act,  and  that  the  poachers  netted,  killed, 
packed  up,  and  attempted  to  carry  away  the 
rabbits  in  one  continuous  act,  and  therefore  that 
the  prisoner  ought  not  to  have  been  convicted  of 
larceny. 

Martin,  B. — I  am  of  the  same  opinion.  It  is 
clear  that  if  a  person  kills  rabbits,  and  at  the  same 
time  carries  them  away,  he  is  not  guilty  of  larceny. 
Then,  when  he  kills  rabbits  and  goes  and  hides 
them,  and  comes  back  to  carry  them  away,  can  it 
be  said  that  is  larceny  ?  A  passage  from  Hale's 
P.  C.  510 — "  If  a  man  comes  to  steal  trees,  or  the 
lead  off  a  church  or  house,  and  sever  it,  and  after 
about  an  hour's  time  or  so  come  and  fetch  it  away, 
it  is  felony,  because  the  act  is  not  continuated,  but 
interpolated,  and  in  that  interval  the  property 
lodgeth  in  the  right  owner  as  a  chattel,  and  so  it 
was  argued  by  the  Court  of  King's  Bench,  9  Car.  1, 
upon  an  indictment  for  stealing  the  lead  off  West- 
minster Abbey  " — was  relied  on  by  the  prosecu- 
tion. There  is  also  a  dictum  of  Gibbs,  C.J .,  to  the 
same  effect  in  Lee  v.  Bisdon  (7  Taunt.  191).  I  am 
not  insensible  to  the  effect  of  those  dicta ;  but  here 
we  must  take  it  as  a  fact  that  the  poachers  had  no 
intention  to  abandon  possession  of  the  rabbits,  but 
put  them  in  the  ditch  for  convenience  sake ;  and  I 
concur  in  thinking  that  the  true  law  is  that,  when 
the  poachers  go  back  for  the  purpose  of  taking 
them  away,  in  continuation  of  the  original  inten- 
iion,  it  does  not  amount  to  larceny. 

Bbamwell,  B. — Our  decision  does  not  appear  to 
me  to  be  contrary  to  wh^  Lord  Hale  ana  Cibbs, 
C.J.,  have  said  in  the  passages  referred  to. 
If  a  man,  having  killed  rabbits  on  the  land 
'of  another,  gets  rid  of  them  because  he  is  in- 
terrupted, and  then  goes  away  and  afterwards 
comes  back  to  remove  the  rabbits,  that  is  a 
laroeny;  and  so,  if  on  being  pursued  he  throws 
,  them  away ;  and  it  is  difficult  to  perceive  an^  di&- 
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tinction  where  the  owner  of  a  chattel  attached  to 
the  freehold  finds  it  on  his  land  severed,  and  the 
person  who  severed  afterwards  comes  and  takes  it 
away.  It  is  in  those  cases  so  left  as  to  be  in  the 
possession  of  the  true  owner,  and  the  Act  is  not  as 
Lord  Hale  expresses  it,  continai^ed.  In  this  case, 
however,  the  rabbits  were  left  hj  the  poachers  as 
trespassers  in  a  place  of  deposit,  though  it  hap- 
pened to  be  on  the  land  of  the  owner ;  and  it  is 
just  the  same  as  if  they  had  been  taken  and  left  at 
a  public  house,  or  upon  the  land  of  a  neiffhbour. 
If  they  had  been  left  on  the  land  of  a  neighoour  or 
at  a  public  house,  could  it  have  been  said  to  be 
larceny  ?  Clearly  not ;  and  if  not,  why  it  is  lar- 
ceny because  the  poachers  left  them  in  a  place  of 
deposit  on  the  owner's  own  land  ?  It  seems  to  me 
hat  the  case  is  not  within  the  dicta  of  Lord  Hale 
and  Gibbs,  C.  J.,  but  thiit  here  the  act  was  con- 
tinuated,  and  that  there  was  an  asportation  by  the 
poachers  to  a  place  of  deposit,  where  they  remained 
not  in  the  owner's  possession. 

Btles,  J. — X  cannot  say  that  I  have  not  enter- 
tained a  doubt  in  this  case ;  but  upon  the  whole  X 
think  that  this  was  not  larceny.  The  wrongful 
taking  of  the  rabbits  was  never  abandoned  by  the 
poachers,  for  some  of  the  rabbits  were  in  their 
t>ags.  It  could  hardly  be  said  that  if  a  poacher 
dropped  a  rabbit,  that  could  convert  it  into  Larceny, 
yet  tnat  would  follow  if  the  conviction  were  up- 
held. 

Blackburn,  J. — I  am  of  the  same  opinion.  Lar- 
ceny has  always  been  defined  as  the  taking  and 
carrying  awa;^  of  the  goods  and  chattels  of  another 
person ;  and  it  was  very  early  settled  where  the 
thin^  taken  was  not  a  chattel,  as  where  a  tree  was 
cut  down  and  carried  away  that  was  not  larceny, 
because  the  tree  was  not  taken  as  a  chattel  out  of 
the  owner's  possession,  and  because  the  severance  of 
ti*ee  was  accompanied  by  the  taking  of  it  away.  The 
same  law  applied  to  fruit,  fixtures,  minerals,  and 
the  like  things,  and  statutes  have  been  passed  to 
make  stealing  in  suph  cases  larceny.  Tnough  in 
the  House  of  Lords,  in  Blades  v.  Hhgtf,  it  was 
decided  that  rabbits  killed  upon  land  became  the 
property  of  the  owner  of  the  land,  it  was  expressly 
said  that  it  did  not  follow  that  every  poacher  is 
guiltv  of  larceny,  because,  as  Lord  Cranworth  said, 
'*Wild  animals,  whilst  living,  though  they  are, 
according  to  Lord  Holt,  the  property  of  the  owner 
of  the  soil  on  which  they  are  living,  are  not  his 
personal  chattels  so  as  to  be  the  subject  of  larceny. 
They  partake,  while  living,  of  the  qualitv  of  the 
soil,  and  are,  like  CTowiug  fruit,  considered  as 
part  of  the  realty,  if  a  man  enters  my  orchard 
and  fills  a  wheelbarrow  with  apples,  which  he  has 
gathered  from  my  trees,  he  is  not  guilty  of  larceny, 
though  he  has  certainly  possessed  himself  of  my 
property ;  and  the  same  principle  is  applicable  to 
wila  animals."  The  principle  is  as  ola  as  11  Year 
Book  (par.  33),  where  it  is  reported  that  a  forester 
who  had  cut  down  and  carried  away  trees  could  not 
be  arraigned  for  larceny,  thoueh  it  was  a  breach  of 
trust;  but  it  was  said  it  would  have  been  a  different 
thing  if  the  lord  of  the  forest  had  out  down  the 
trees  and  the  forester  had  carried  them  away,  then 
that  would  have  been  larceny.  So  that  in  the  case 
of  wild  animals,  if  the  act  of  killing  and  reducing  the 
animals  into  possession  is  all  one  and  continuous,  the 
offence  is  not  larceny.  The  jury  have  found  in 
this  case  that  the  prisoner  knew  all  about  the  killing 
of  the  rabbits,  ana  that  they  were  lying  in  the  ditch. 
It  is  dear  that  during  the  three  hours  they  were 


lying  there,  no  one  had  any  physical  poeaesaion  of 
them,  and  that  they  were  stnl  left  on  the  owner's 
soil ;  but  I  do  not  see  that  that  makes  any  difference. 
Then  th^e  is  the  statement  firom  Hale  s  P.  O.  510, 
where  it  is  said  that  larceny  cannot  be  committed 
of  things  that  adhere  to  the  freehold,  as  trees, 
or  lead  of  a  house,  or  the  like,  yet  that  the  Court 
of  King's  Bench  decided  that,  where  a  man  severed 
lead  from  Westminster  Abbey,  and  after  about  an 
hour's  time  came  and  fetched  it  away,  it  was  felony, 
because  the  act  is  not  continuated  but  interpolatoa; 
and  Lord  Hale  refers  to  Dalton,  c  103,  p.  166.  And 
Gibbs,  C.  J.  expressed  the  same  view  very  clearly 
in  Lee  v.  Bisdoii.  Now,  if  that  is  to  be  understood 
as  my  brother  Bramwell  explained,  I  have  no  &alt 
to  find  with  it ;  but  if  it  is  to  be  understood  that 
the  mere  fact  that  the  chattel  by  the  has  been  left  for 
a  time  on  the  land  of  the  owner,  and  so  has  remained 
the  owner's  property,  and  that  the  person  coming  to 
take  it  away  could  be  convicted  of  larceny,  I  cannot 
agree  with  it  as  at  present  advised.  If  we  are  to 
follow  the  view  taken  by  my  brother  Bramwell  of 
these  authorities,  they  do  not  apply  here,  for  no 
one  could  suppose  tliat  the  poacbers  ever  parted 
with  the  possession  of  the  raboits.  I  agree  that  in 
point  of  principle  it  cannot  make  any  difference 
that  the  rabbits  were  left  an  hour  or  so  in  a  place 
of  deposit  on  the  owner's  land.  The  passage  from 
Lord  Hale  may  be  understood  in  the  way  my 
brother  Bramwell  has  interpreted  it,  and  if  so  the 
facts  do  not  bring  this  case  within  it. 

Convirtion  fjuasJied, 
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Driver  v.  The  Kingston  Highway  Board. 

Districi  Highway  Board — Power  of  to  repair  roads 
in  district  —  Parish  adopting  Local  Government 
Ad  1858  —  Efect  of  on  potoer  of  board  to  repair 
— Ultra  vires — Liabilittj  of  board  for  materials 
for  repairs  supplied  to  their  order — Highway  Ad 
1862  (25  a-  26  Vict.  c.  61),  ss.  17,  20,  21,  41— 
Constmdion. 

In  Dec,  1865,  Hie  defendants  (the  K.  Highway 
Board),  having  jnrittdiciion  umier  tlve  Highway 
Ad  1862  (25  ^  26  Vict,  c.  61),  over  a  distrid  com- 
prising j  amongst  other  parishes,  the  parish  of  IT., 
advertised  for  tetuiers  for  the  supply  of  maierials 
for  repairing  the  roads  in  W.  in  1866,  in  atimoer 
to  which  tJie  plaintiff  sent  in  a  tender,  which  was 
accepted,  wliereupon  a  contra^  for  such  supply 
was  entered  into  by  him  with  Uic  defendants.  In 
Jan,  1866  the  defendants  approved tJteir  surveyors 
estimate  of  tlie  approximate  amoujii  of  ejtpendi' 
tare  for  the  several  parishes,  and  by  their  diredion 
a  coil  of  7682.  was  made  upon  the  parish  of  W.,  one 
moiety  of  which  tJie  parish  paid  tn  Feb.  1866,  the 
other  nu>iety,  after  a  disptUe  as  to  their  liahiUty, 
being  paid  by  them  in  1867. 

On  the  ^h  Mardh  1866,  tlte  parish  of  W,  passed  a 
resolution,  under  sed,  41  of  the  Highway  Ad  1862, 
adopting  the  Local  Oovemment  Ad  1858,  aikd 
the  statutory  requirements  hawing  been  complied 
with,  a  notice^  signed  by  the  Home  Secretary, 
appeared  in  the  "  London  Gazette,**  on  the  11& 
May  1866,  that  at  the  eoBpwaHon  of  two  mtmJQu 
from  the  passing  of  such  resohdUm  ihe  said  Ad 
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of  1858  would  h<we  the  force  of  law  within  the 
parish  of  W.  On  tlie  2^th  July  1866  the  defita- 
dants  recei'Ved  notice  from  the  load  hocird  of  ilie 
adoption  by  tlie  latter  2>(iri«h  of  tJie  Local  Govern- 
meni  Act  1858. 

Up  to  thai  date  (2eth  July  1866)  tJie  def&ndants  con- 
tinued to  repair  tJ^  W.  roads,  with  materials 
saoplied  by  the  plaintiff  to  their  surveyor's 
order,  just  as  if  W.  had  not  adopted  or  intended 
to  adopt  ike  Local  Oovemment  Act  1858,  atul 
witlunU  being  requested  by  tlie  W.  Load  Board 
to  do  such  repairs.  Tfie  amount  of  materials 
supplied  by  the  plaintiff  for  1866  exceeded  tli*i 
atnount  contemj^lated  by  the  estimate  and  contract 
at  the  beginning  of  tlie  year;  but  there  was  nothing 
unusual  in  that  fact,  inasmuch  n^ifor  tly  previoun 
years  1864,  1865,  t1^  plaintiff,  nnd^ir  contracts 
similar  to  the  present  one,  had  supplied  and  hee^ 
paid  by  tlie  defeiuiants,  for  m^tterialn  so  supplied 
ou  him,  in  excess  af  tlw  amounts  estimated  for 
those  years. 

In  an  action  for  goods  sold  and  delivered,  ^c,  the 
plaintiff  souaht  to  redfoer  the  price  nfthi  materials 
so  suppli^'d  by  him  from  the  \st  Jan.  to  26fh  July 
1866,  which  he  contended  the  defendants  were 
liable  to  pay,  ithosmuch  as  he  Juul  no  notice  of 
W.  C4>asiyig  to  be  a  nunnher  of  the  K.  Highwnj 
District,  or  that  he  was  to  discontinue  supplying 
the  materials ;  but,  on  tlie  contrary,  he  continued 
to  supply  to  order^  throu4jh  the  surveyor  of  the 
defendants,  mnteriids  which  tiwi  dtfeiulants  used, 
btU  in  any  event  they  were  liabh*  to  pay  him  up  to 
the  "Z'ith  May,  until  whieli  date  ths  plaintiff 
alleged  the  parish  of  W.  continued  to  be  a  nu^niber 
of  the  K.  Highway  Boand.  The  defeyidants 
defiied  tlieir  liaiility  on  the  ground  that  by  adopt- 
ing the  Local  Government  Act  1858  on  the  iith 
March,  W.  thencefotih  ceased  to  form  part  of  the 
K.  Highway  District,  and  the  defeiulants  Jiad  no 
longer  any  power  to  repair  roads  in  that  parish, 
or  to  maJee  calls  on  W.  in  order  to  pay  tJw  plain- 
tiff; and  that  tlie  plaintiff  could  not  recover  from 
the  defendants  for  any  portion  of  tlie  nuit^iriaU 
supplied  for  W.  subsequejitly  to  the  24^7^  March. 

Upon  a  special  case,  stating  all  the  above  facts, 
it  was 

Held  by  the  Court  of  Exchequer  (Martin  and  Bram- 
weUf  BB.),  that  the  plaintiff  was  entitled  to  recover 
from  the  defendants  the  whole  amount  of  his  claim, 
(Mnd  that  the  defendants  luxd  not,  in  repairing  tlie 
roads  in  W.  between  the  24>th  March  and  the 
2iih  May,  or  between  the  2'kh  May  and  tlie 
26<^  July,  a^ted  ultra  vires,  so  as  to  ijreiient  the 
flaintifffrom  recovering  the  price  of  tne  inaterials 
90  sftpphed  by  him  during  either  of  those  periods : 

Per  Martin,  B. — It  is  a  miestion  of  fact ;  and  on  the 
jfui*  stated,  tlie  court  mould  find  a  verdict  for  the 
amount  claimed  a«  for  goods  bond  fide  supplied  to 
ike  order  of  a  person  authorised  by  tlie  defendants 
io  give  it,  and  used  for  tlieir  purposes  : 
fer  BramufeU,  B. — Tlie  words,  "  upon  su-ch  adopt um 
heing  made,**  in  sect.  41  of  tlie  Highway  Act  1862, 
fMui  mean  **upon  stieh  adoption  coming  into 
operation,**  and  therefore  the  resolution  of  the 
parish  of  W.,  on  the  24th  March,  to  adopt  tlie 
Local  Oovemment  Act  1858,  did  not  OAuount  to  an 
adoption  of  it,  nor  did  the  parish  **  cease  to  form 
part  of  ^  K.  Highway  District,"  within  thai 
tecUofi,  until  the  esspiraiiofi  of  two  months  from 
(m6k  date;  and  although,  on  such  adoption,  the 
9mrish  cMued  to  form  part  of  the  district,  yet  U  is, 
oy  $eeL  41,(0  he  **  eubject  io  the  paym>ent  of  amy 


contribution  due  from  the  parish  to  the  board  al 
tlie    time  of  such    adoption."      The   defendants, 
therefore,  were  bound  to  repair  the  W.  roads,  if  not 
to  the  end  of  the  year,  at  least  to  the  extent  of  the 
funds  they  had  received  for  tliai  purpose : 
QiUBre,  whether,  if  fresh  funds  had  oe^n  necessary 
for  the   repairs  after  tlie   24</i  May,  the  boara 
woidd,  under  the  circumstances,  Jiave  had  power 
to  raise  them  in  the  way  prescribed  by  sect.  21  of 
the  Highway  Art  \m± 
This   was  an   action  by  the  plaintiff  to  recover 
3412.  12^.  8d.  for  goods  sold  ana  delivered,  &o.,  and 
for  work  and  materials  done  and  provided  by  the 
plaintiff  for  the  defendants,  and  for  money  due  on 
ac<;ount8  stated,  to  which  the  defendants  pleaded 
never  indebted ;  payment  before  action ;  and  a  set- 
off;   ou   which   plea   issue    was   joined.     At  the 
trial  before  Keatmg,  J.,  and  a  special  jury,  at  the 
spring  assizes  (1870)  for   Surrey,  at  Kingston,  a 
verdict  by  consent  was  entered  for  th«*  plaintiff 
for  the  full  amount  claimed,  subject  to  a  reference 
to  a  legal  arbitrator,  to  whom  the  cause  and  all 
matters  in  difference  between  the  parties  were  re- 
ferred, with  power  to  the  arbitrator  to  direct  the 
verdict  to  be  entered  for  the  plaintiff  or  the  de- 
fendant, as  he  should  think  proper,  and  to  state  a 
special  case  for  the  opinion  of  tne  court  as  to  the 
whole  or  part  of  the  claim;   and  the  arbitrator, 
having  entered  upon   the  arbitration,  and  heard 
evidence  on  both  sides,  made  his  award  in  the 
form  of  the  following 

Spkcial  Case. 
1,  2,  3.  The  plaintiff  is  a  carman  and  contractor 
at  Wimbledon,  and  the  defendants  are  the  King- 
ston Highway  Board.  The  Kingston  highway 
district,  in  the  years  1865,  1866,  had  jurismction 
over  seventeen  parishes,  including  the  parish  of 
Wimbledon,  out  of  which  jurisdiction  in  the  years 
from  1866  to  1870,  five  parishes,  including  Wim- 
bledon, passed  as  hereinafter  mentioned;  but  during 
1864,  1865,  and  part  of  1866,  Wimbledon  parish 
formed  part  of  the  Kingston  Highwav  Board. 

4.  Jonn  Niblet  was  surveyor  to  the  said  board 
during  the  whole  of  the  time,  and  continued  so  to 
the  end  of  the  vear  1869. 

5.  On  the  30th  Nov.  1865,  Niblet  made  a  report 
to  the  Kingston  Highway  Board  of  the  estimated 
amount  of  materials  which  would  be  required  for 
the  year  1866  for  the  repair  of  the  roads  in  the 
various  parishes  of  the  district.  This  estimate  for 
Wimbledon  parish  was  as  follows  : 

Mitoham  gravel,  800  onbio  yards,  at  hs.  6(1.,  220L  ; 
Wimbledon  ditto,  800  ditto,  at  3«.  3d.,  130L 

6.  The  Kingston  Highway  Board  advertised  for 
tenders  for  the  supply  of  materials  for  the  repairs 
of  the  roads  in,  amongst  other  parishes,  Wimble- 
don parish.  The  plaintiff  tendered  for  Wimbledon 
parish,  and  his  tender  was  accepted.  A  copy  of 
the  document  containing  the  specification,  form 
of  tender,  schedule  of  prices,  and  the  contract 
entered  into  by  the  plamtitf  with  the  Kmgston 
Highway  Board  for  the  supply  of  600yds.  of  Wim- 
bledon gravel,  or  thereabouts;  and  600yds.  of 
Mitcham  gravel,  or  thereabouts,  for  Wimbledon 
parish,  is  annexed  to  and  forms  part  of  this  case, 
and  is  marked  A. 

7.  The  Kingston  Highway  Board,  on  the  25th 
Jan.  1866,  expressed  tneir  approval  of  their  sur- 
veyor's estimate  of  the  approximate  amount  of 
expenditure  for  the  several  parishes  of  their  district, 
and  directed  calls  to  be  made  upon  the  several 
pariahes,  and,  amongst  others^  a  <^  ol  7^1.  \)c^m 
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the  parish  of  Wimbledon.     The  parish  of  Wira- 
blcdoQ  ^d  one  moietj  of  their  call  in  or  sbont 


.T  Feb. 


I.  On  the  24th  March  1866,  the  puish  of 
Wimbledon,  under  sect.  4!  of  the  Highway  Act 
1862  (25  &  26  Vict.  c.  61}  passed  a  resolntion 
adopting;  the  Local  Grovrmraent  Act  1858,  Wim- 
bleaon  IS  a  parish  containing  a  population  e:[ceed- 
ingSOOO. 

^.  A  cop;  of  such  resolution  appeared  in  the 
Surrey  Coniet,  which  circulates  in  the  parish  of 
Wimbkxlon.  on  the  ^lat  March  1866,  and  14th 
April  1866,  in  the  following  form : 

Wimbledcm. 


u«„.,  a„.  .n»  -H  Ma  the  24th  Huoh  inat.,  dnl; 
adopted  in  this  paruh,  b;  a  reaolDtioD  of  the  overseen 
aod  ratepa;en.  Obo.  F.  Pollock. 

Dated  this  36th  March  1866.  Hicmai.  Oodcn. 

10.  On  the  11th  May  1866,  there  appeared  in 
the  London  Gnzette  the  foliowine  notice,  signed  by 
the  Secretary  of  State  for  the  Home  Department. 

LoobJ  OoTernmenl  Aot  1^8. 


adapted  on  the  24tb  March  IBSB,  by  the  parish  of 
Wimbledon,  in  the  oounty  of  Sotrey,  and  notioe  of  enoh 
adoption  hoa  been  given,  uid  the  other  reqnirementa  of 
the  Boid  Act  have  Iwen  dcl^  complied  with  ;  and  whereoi 
the  period  &ied  by  the  uid  Aot.  for  appeal  agoinet  the 
reiolntion  for  the  adoption  of  the  said  Aot  by  saoh  parixh, 
hsB  now  expired,  and  no  snch  appeeJ  has  been  mode, 
now,  therefore,  I,  ax  one  of  Her  Hajeity'a  Principal 
Secretariee  of  State,  da  hereby  giye  notice  that  the  Local 
GoTemmeut  Act  1858,  has  been  daly  adopted  within  the 
BBJd  pariah  of  Wimbledon,  in  the  oounty  of  Surrey,  and 
that,  m  oooordancB  with  the  proTisions  thereof,  the  said 
Aot  will,  at  the  expiratiocof  two  months  from  the  date  of 
the  pOBSing  of  the  aforesaid  resolntion,  hare  the  force  of 
law  within  saoh  parish. 

Ithul 

Home  Offloe,  Whitehall. 

11.  On  or  about  the  26th  July  1866,  the  King- 
ston Highway  Board  received  a  letter  from  Mr, 
John  Siduoy  Smith,  the  chairman  of  the  Wimbledon 
Local  Board,  giving  notioe  that  the  pariah  of 
Wimbledon  had  adopted  the  Local  Government 
Act  ISW,  and  awking  the  Kingston  Highway  Board 
to  render  their  accounts. 

12.  The  Kinsston  higliwav  board  uontiiiued  to 
repair  the  roads  in  Wimblcaon  pariflh  up  to  the 
26th  July  1866,  with  iiuiierioh  aapiillvd  by  (/i« 
{ihiltUiff  lo  NibUl'e  ni-dvi;  juat  aa  it  Wimbledon 
i>arish  had  not  adopted,  or  intended  to  adopt,  the 
Local  Government  Act  1858,  and  without  being 
requested  by  the  Wimbledon  Local  Board  to  do 
such  repairs. 

13.  The  plaintiff  seeks  to  recover  in  the  present 
action  the  price  of  the  materials  bo  suppUed  up  to 
the  26th  July  1866.  The  particulars  are  more 
specifically  set  forth  in  the  nsst  paragraph. 

14.  The  plcuntiS  supplied 


Between  1S6 
Jan.  1  and 
Uarah24. 


1 635yds. 
)     atSt. 


is.  Hitoham  raravel  at 

M 338  19    6 

_..   Wimbledon  gravel 

31.3A    lOS    3    9 


1  UOjds.  Hitchom  giaTo)  at 

BetweenftUyf     5«.  fti 133  15   0 

34  and  Joly  ae.  1 180yds,   Wimbledon   navel 

;    ata..  3d.  ■ as  5  0 

^153    0    0 

Or,   combining   the  two  last-mentioned   internals 
between 

1 1319ydB.    Hitoham    giaiel 

J.n.Iand     f     at  5..  6d 388  14    6 

jDly36.       f  815yds.  Wimbledon  gtaval 

;      at3>,3<l 13S    8    9 

£405    3    3 

The  following  note  was  written  by  the  arbitntur 
in  the  margiii  of  p.  .t  of  the  draft  special  case  • 

I  liave  obtained  the  amoant«  between  Jan.  I  and  M areh 
24  from  the  highway  board  book.     The  other  figniM  are 

15.  There  was  nothing  unusual  in  the  fact  that 
the  material!!  suppUud  in  1866  exceeded  the  amouot 
contemplated  by  the  estimate  and  contnut  at  the 
beginniugof  the  year,  inaamuch  as  in  the  years  186^ 
1865,  during  which  the  plaintiff  haa  sappUed 
the  Kingston  Highway  Board,  as  ordered  by  their 
surveyor  for  the  repairs  of  the  roads  in  Wimbledon 
parish,  under  contracts  sulwtantially  similar  to 
that  for  1866,  the  amount  actually  suppUed  had 
exceeded,  tbouf^b  not  to  such  an  extent  as  in  18(jti, 
the  amount  estimated  and  contracted  for  ;  and  the 
Kingston  Highway  Board  paid  the  plaintiff  for  all 
the  mutorials  so  supplied  during  these  years  1864, 
1865, 

16.  The  pkintiff  a'so  seeks  to  recover  in  this 
action  the  sums  of  4i.  Id.  for  team  work  done  tor 
the  Kingston  Highway  Board,  and  5f,  4«,,  for  three 

Seal's'  rent  of  n  slxlre  let  Ut  the  Kingston  Highway 
oard.  Collies  of  the  particulars  of  this  claim  in 
respect  of  these  matters,  with  dates,  are  annexed 
to  and  form  part  of  this  cose.  For  the  purposes  of 
this  case  it  is  to  be  taken  that  tbe«e  particulara  are 
correct,  and  that  the  work  charged  for  was  done 
for  the  store  let  to  the  Kingston  Highway  Board, 
for  the  purpose  of  the  repair  of  the  roada  in  Wim- 
bledon pHrmh. 

17.  The  plaintiff  received  payments  fi-om  ^e 
KingBtoii  Highway  Board,  on  account  of  mate- 
rials supplied  for  the  repairs  of  the  roods  in 
Wimbledon  parish  in  the  year  1866,  amonnting  to 
227;,  lis.  il.— viz,,  97i,  1».  U.  on  the  22nd  Feb., 
and  l:10{.  6«.  6il.  on  the  26th  April  1866. 

18.  The  payments  so  received  by  him  from  the 
board,  as  will  be  seen  (rem  paragraphs  14  end  17, 
more  Chan  covered  his  claim  for  gravel  siuipliad  up 
to  24th  March  1866,  the  day  on  which  tne  parish 
of  Wimbledon  pased  their  reaolntion  adopting  the 
Local  Government  Act  1858,  as  mentioned  in 
paragraph  8, 

19.  Towards  the  end  of  1866  litigation  ensned 
between  the  Kingston  Highway  Board  and  the 
Wimbledon  Local  Board,  respecting  the  seoond 
moiety,  amounting  to  384f.,  w  the  call  mode  a* 
in  partMpaph  7  above  mentioned,  whioh  second 
m<Hety  &d  not  been  paid  by  Wimbledon  pariah, 
and  which  that  porisn  declined  to  pi»  ob  the 
ground  that  it  did  not  become  due  till  July  1866, 
after  the  adoption  of  ti>e  Local  Government  Act 
1858,  in  Wimbledon  parish.  Ultimately,  in  the 
courue  of  the  year  1S67,  this  second  moiety  was 
paid  to  the  Kingston  Highway  Board- 

20.  The  Kingston  Highway  Board  aUeged,  and 
still  alleize,  that  on  fafclti^^g  an  n^^^wirit  betwaen  the 
KingatoD   Highway    Board   and    Uie    pariah    of 
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Driver  v.  The  Eongston  Highway  Board. 


[Ex. 


Wimbledon,  the  amounts  received  by  the  Kings- 
ton Hiffhway  Board  in  respect  of  Wimbledon 
parish  during  the  whole  time  of  its  connection 
with  the  Kingston  Highway  Board  did  not  cover 
the  total  expenditure  of  the  Eangston  Highway 
Board  in  respect  of  that  parish,  irrespective  of  the 
plaintiffs  present  claim,  to  meet  which  the  Eangs- 
ton  Highway  Board  had  therefore  no  funds ;  that 
after  the  adoption  of  the  Local  Grovernment  Act 
1858  by  Wimbledon  parish,  the  Kingston  High- 
way Board  had  no  power  to  make  further  calls  on 
Wimbledon  parish  for  the  purpose  of  paying  the 
plaintiff,  nor  could  they  make  calls  on  the  other 
pariBhes  remaining  in  their  district  for  that  pur- 
pose ;  that  where  a  parish  under  the  iurisdiction  of 
a  highway  board  adopts  the  Local  Government 
Act  1858,  and  thereoy  becomes  exempt  from 
future  calls  of  such  highway  board,  and  ail  debts 
incurred  on  behalf  of  that  parish  have  not  been  paid, 
and  the  highway  board  has  no  funds  in  hand 
belonging  to  such  parish,  the  creditor  or  croditors 
cannot  recover  sucn  debt  or  debts  from  the  high- 
WSJ  board  at  all;  and  that  the  local  board  of 
Wunbledon  ought  to  pay  the  plaintiff's  claim,  inas- 
much as  the  Kingston  Highway  Board  were 
obliged  to  repair  the  roads  in  Wimbledon  parish 
nntu  they  received  the  notice  from  the  Wimbledon 
Local  Board  on  the  26th  July  18(56,  mentioned  in 
paragraph  11  of  this  case.  The  Local  Board  of 
Wimbledon  refused  to  pay,  and  gave  as  a  reason 
that  they  had  paid  the  amount  of  the  rate  made  by 
the  Kingston  Highway  Board  for  the  year  1866, 
which  rate  they  allegea  was  sufficient  to  cover  the 
amount  actually  expended  by  the  Kingston  High- 
way Board  on  the  roads  in  Wimbledon  parish  in 
that  year.  A  copy  of  a  letter  of  the  liith  June 
1868,  addressed  by  the  clerk  of  the  Kingston  High- 
way Board  (Afr.  James  Bell)  by  direction  of  the 
Kingston  Highway  Board,  to  the  Secretary  of  State 
for  &e  Home  Department,  and  also  a  copy  of  a  letter 
of  Mu-ch  1868  m)m  the  clerks  to  the  Wimbledon 
Local  Board  (Messrs.  Batt  and  Son)  to  the  Home 
Ofi&oe,  are  annexed  and  form  part  of  this  case 
(Appendix  D  and  £),  for  the  purpose  of  showing 
the  grounds  taken  by  the  two  boards,  but  not  for 
the  purpose  of  showing  how  the  accounts  actually 
stood  between  the  Kingston  Highway  Board  and 
Wimbledon  parish. 

21.  It  is  now  contended,  on  behalf  of  the  King- 
ston Highway  Board,  that  they  acted  ultra  viras, 
in  repairing  the  roads  in  Wimbledon  parish,  after 
the  24tli  ]iiuy-ch  1866 ;  and  a  fortiori  in  repairing 
them  after  the  24th  May  1866 ;  and  therefore,  that 
they  are  not  legally  liable  to  pay  the  plaintiffs  for 
the  materials  supplied  after  eitner  of  these  dates, 
and  that  they  have  no  power  to  raise  funds  for 
soch  apnrpose. 

22.  The  plaintiff  had  no  knowledge  of  the  facts 
stated  in  paragraphs  5,  7,  and  11,  nor  of  the  state 
of  the  account  between  the  E^inffston  Highway 
Board  and  the  parish  of  Wimbledon,  nor  was  he 
shown  to  have  nad  any  knowledge  of  the  facts 
slwted  in  paragraphs  8,  9,  and  10. 

The  first  cmestion  for  the  opinion  of  the  court  is, 
whether  the  Kingston  Highway  Board  acted  idtra 
vires  in  repairing  the  roads  in  Wimbledon  parish, 
during  the  interval  between  the  24th  March  1866 
and  the  24th  May  1866,  so  as  to  prevent  the  plain- 
tiff fimn  recovering  in  this  action  the  price  of  the 
materials  supplied  oy  him  as  above-mentioned. 

The  seoond  question  is  like  the  first,  substi- 
tnfthig  for  the  interval  thcnrein  mentioned  tiie  inter- 


val between  the  24th  May  and  the    26th  July 
1866. 

If  the  court  answers  the  first  question  in  the 
negative  and  the  second  in  the  afiirmative,  the 
verdict  for  the  plaintiff  is  to  stand ;  but  the  da- 
mages are  to  be  entered  for  the  sum  of  123L  14«. ; 
that  is  to  say,  the  aggregate  of  the  three  sums : 

£    8.    d. 

4  10 

5  4    0 
and    342    3    3 


351     8    3 
Less  the  sum  of    227  14    3 


£123  14  0 
If  the  court  answers  both  questions  in  the  nega- 
tive, then  the  verdict  for  the  plaintiff  is  to  stand ; 
but  the  damages  are  to  be  entered  for  the  sum  of 
2762.  14tf.,  that  is  to  say,  the  aggregate  of  the  three 
sums  £    8.   d, 

4  10 

5  4    0 
and    495     3    3 


504    8    3 
Less  the  sum  of    227  14    3 


£276  14    0 

If  the  court  answers  both  questions  in  the  af- 
firmative, then  the  vei-dict  for  the  plaintiff  is  to 
stand ;  but  the  damages  are  to  be  entered  at 
£9  5«.,  the  aggregate  of  the  sums  of  4Z.  1^^.  and 
52.  40. 

If,  according  to  the  answers  given  to  the  above 
questions  and  the  above  directions,  the  damages 
are  entered  for  any  sum  beyond  the  sum  of  91,  5^., 
then  the  defendants  are  to  pay  the  plaintiff  the 
costs  of  this  reference  and  award;  but  if,  on  the 
contrary,  the  damages  are  entered  for  the  said  sum 
of  91.  bs.,  then  each  party  is  to  pay  his  or  their 
own  costs  of  the  reference,  and  one  moiety  of  the 
costs  of  this  award. 

The  plaintiff^s  points  for  argument : — First,  that 
he  is  entitled  to  recover  the  whole  amount  of  his 
claim,  inasmuch  as  the  whole  of  the  gravel  sup- 
plied by  him  was  so  supplied  in  pursuance  of  a 
contract  between  him  and  the  aefendants,  and 
according  to  the  orders  and  directions  of  their  sur- 
veyor, and  the  whole  of  such  gravel  was  used  by 
the  defendants ;  secondly,  that  the  plaintiff  received 
no  notice  from  the  defendants  that  the  parish  of 
Wimbledon  had  ceased  to  be  a  member  of  the 
Kingston  Highway  Board,  and  no  notice  was  given 
by  the  defendants  to  the  plaintiff  to  discontinue 
the  supply  of  gravel  for  the  use  of  the  said  parish, 
after  it  had  ceased  to  be  a  member  of  such  board, 
but  the  defendants,  through  their  surveyor,  still 
continued  to  order  and  direct  the  supply  and  de- 
livery of  the  gravel  as  if  the  parish  had  contiimed 
to  be  a  member  of  the  said  highway  board ;  thirdly, 
that  in  any  event,  the  plaintiff  is  entitled  to  the 
amount  claimed  to  be  due  to  him  up  to  the  24th 
May  1866,  inasmuch  as  the  parish  of  Wimbledon 
continued  to  be  a  member  of  the  Kingston  High- 
w^  Board  until  that  date. 

The  defendant's  points  for  argument — First, 
that,  by  passing  the  resolution  to  adopt  the  Local 
Government  Act,  the  Wimbledon  parish,  on  the 
24th  March  1866,  ceased  to  form  part  of  the  dis- 
trict under  the  defendant's  management ;  secondly  ^ 
that  the  defendania  ooiuXii  nvAt^^J^t  ^^<^^\^^^\&as^!^ 


d2 


MAGISTRATES^  CASES. 


Ex.] 


Driveb  17.  The  Kingston  Highway  Board. 
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1866,  repair  or  cause  to  be  repaired  any  roads  in 
Wimbledon  parish;  thirdly,  that  the  defendants 
were  a  board,  constituted  under  Act  of  Parliament 
for  certain  specific  purposes,  of  which,  since  the 
24th  March  1866,  the  repairing  of  roads  in  Wim- 
bledon parish  was  not  ono,  and  that  they  are  con- 
sequently not  liable,  under  the  facts  stated  in  the 
case,  for  the  price  of  materials  after  the  24th  March 
1866 ;  fourthly,  that  it  is  consistent  with  the  case, 
as  stated,  that  a  large  part  of  the  materials  supplied 
by  the  plaintiff  after  the  24th  March  1866,  were 
supplied  under  a  supposed  contract  or  contracts 
with  the  defendants  made  after  that  date,  and 
^^hich,  after  that  date,  they  were  in  law  incapaci- 
tated from  making;  fifthly,  that  the  defendants 
could  not  after  the  24th  March  1866,  contract  with 
the  plaintiff  for  repairing  the  roads  in  Wimbledon 
parish ;  sixthly,  tnat  on  the  24th  May  1866,  the 
Wimbledon  parish  ceased  to  form  part  of  the  dis- 
trict under  the  defendants'  management;  seventhly, 
that  on  the  24th  May  1866,  the  Wimbledon  parish 
adopted  the  Local  Government  Act,  within  the 
meaning  of  25  &  26  Vict.  c.  61,  s.  41.  (Points  8,  9, 
10,  and  11  were  precisely  similar  to  points  2,  3,  4, 
and  5  above  mentioned,  substituting  only  the  date 
of  the  24th  May  1866  for  the  24th  March  1866.) 

Prentice,  Q.  C.  (with  him  was  Ha)ice),  on  the 
part  of  the  plaintiff,  contended  that  the  plaintiff 
was  entitled  to  recover  from  the  delendarts  the 
full  amount  of  his  claim  for  gravel  bond  fide  sup- 
plied to  the  order  of  their  surveyor,  and  used  for 
the  repair  of  roads  within  their  mstrict,  during  the 
entire  period  from  the  1st  Jan.  to  the  26th  July. 
As  to  that  portion  supplied  from  1st  Jan.  to 
24th  March,  no  question  was  now  raised.  With 
respect  to  the  period  from  the  24th  March  to  the 
26tn  July  it  was  submitted  that  the  plaintiffs  were 
liable,  the  goods  having  been  supplied  to  their 
order,  and  used  for  repairing  their  rotvds,  and  the 
plaintiff  having  up  to  the  26th  July  had  no  notice 
that  Wimbledon  mrish  had  ceased  to  be  a  member 
of  the  Kingston  Highway  Board,  or  that  he  was  to 
discontinue  the  supply  of  gravel.  But,  in  any 
case,  for  the  gravel  supplied  in  the  interval  between 
the  24th  March  and  tne  24th  May  the  defendants 
were  hable,  because  the  parish  of  Wimbledon  did 
not  cease  to  be  a  member  of  the  highway  board, 
and  the  adoption  by  them  of  the  LocalGovemment 
Act  1858  was  not  complete  and  operative,  until  the 
expiration  of  two  months  from  the  24th  March, 
the  date  of  their  resolution  to  adopt  it.  During 
these  two  months,  if  the  Kingston  board  were  not 
liable  for  the  repairs,  the  roads  must  have  gone  un- 
mended,  for  Wimbledon  parish  had  no  authority  to 
repair  them.  [Bramwbll,  B.  —Your  argument  is, 
some  one  must  have  had  the  duty  and  uability  of 
repairing  the  roads.  Wimbledon  parish  could  not 
do  it,  therefore  the  Kingston  Highway  Board  must 
do  so — that  is,  up  to  the  24th  May.]  Just  so.  He 
cited  and  referred  to  the 

Local  Goyernment  Aot  1858  (21  A  22  Viot.  o.  98), 
88.  19  and  20 ; 

Highway  Aot  1862  (25  &  26  Viot.  o.  61),  8.  41 ; 

Highway  Act  Amendment  Aot  1864  (27  A  28  Viot.  c. 
101),  8.  32. 
Bemnan,  Q.C.  (with  him  was  Castle)^  for  the  de- 
fendants  contra,    urged  the  argument  contained 
in   their  points,   and  contended  that  Wimbledon 
having  by   their  resolution   on  the  24th  March 
to  adopt  the  Local  Government  Act,  ceased  then 
and  there  to  form  part  of  the  highway  district,  the 
defendants    were  then  fundi    ojfficw,    and  could 
not  thenceforth  legally  do  anj  repairs  to  the  Wim- 


\ 


bledon  roads ;  and  having  done  them,  as  the 
plaintiff  also  did,  without  knowledge  of  the 
facts  of  the  case,  no  contract  was  thereby 
effected.  The  plaintiff  and  the  defendants  were 
in  pari  Innocent  id  as  regards  notice  up  to  the 
26tn  July.  The  materials  were  delivered  on 
the  Wimbledon  roads  and  used  there.  The  user 
therefore  wjis  that  of  Wimbledon.  [Bramwelt^ 
B. — The  plaintiff's  point,  I  should  say,  was  sim- 
ply this,  work  done  and  payment  due  unless 
cause  to  the  contrary  be  shown.]  This  is  shown 
to  the  contrary,  that  all  these  things  were  done 
in  pursuance  of  the  Act.  Sects.  3,  9,  and  17  of 
the  Highway  Act  1862  (25  &  26  Vict.  c.  61)  refer 
wholly  and  solely  to  parishes  within  the  district, 
and  the  defendants  contend  that  sect.  41  of  that 
A(!t,  under  which  Act  alone  this  district  is  rated,  is 
strong  to  show  that  Wimbledon  had  ceased  to 
form  part  of  the  district.  By  that  section  a  stop 
was  put  to  the  district  as  far  as  Wimbledon  was 
concximed,  and  to  all  repairs  of  the  road  in  Wim- 
bledon parish  by  the  district  highway  board. 
[B  RAM  WELL,  B.— The  emphatic  words  of  sect.  41 
"shall  cease  to  form  part  of  such  district "  must 
have  reference  to  something  future  and  not  to 
past  matters.]  We  say  that  this  is  someching 
future.  There  was  not  a  sum  due  from  the  parish 
at  that  time,  and  we  could  not  be  reimbursed  for  it, 
and  so  it  cannot  be  to  be  paid  by  us.  [Bramwell, 
B. — You  admit  that  up  to  the  24th  March  the 
plaintiff  is  entitled  to  recover?]  Yes,  and  that 
has  been  paid.  The  plaintiff  relies  on  sects.  19  and  20 
of  the  Local  Government  Act  1858  (21  &  22  Vict, 
c.  P8),  and  says  that  notwithstanding  the  strong 
words  in  sect.  41  of  the  25  &  26  Vict.  c.  61  (The 
Highway  Act  1862),  there  wa-*  no  adoption  of  the 
Act  of  1858  bv  Wimbledon  until  offer  the  24th 
March.  But  the  defendants,  on  the  other  hand, 
say  that,  upon  the  parish  of  Wimbledon  ceasing, 
as  we  contend  that  on  the  24th  March  it  did  cease, 
to  be  in  the  Kingston  Highway  District,  every 
clause  of  the  Act,  as  far  as  Wimbledon  is  con- 
cerned, fell  to  the  ground,  inasmuch  as  everjrthing 
to  be  done  by  the  nighway  board  under  the  Act 
must  be  done  in  the  highwau  district  Therefore 
what  was  done  after  the  24tn  March  was  clearly 
idtra  vires  of  the  Kingston  Highway  Board. 

Martin,  B. — I  am  of  opinion  that  the  plaintiff 
in  this  case  is  entitled  to  tne  judgment  of  tne  court 
in  his  favour.  There  are  two  questions  submitted 
to  us  by  the  arbitrator  on  the  special  case  for  our 
determination;  the  first  is,  wnether  or  not  the 
Kingston  Highway  Board  acted  tdtra  vires  in  re- 
pairing the  roads  in  the  parish  of  Wimbledon,  in 
the  interval  between  the  24th  March  and  the  24th 
May  1866,  so  as  to  prevent  the  plaintiff  from  re- 
covering, in  chis  action,  the  price  of  the  materials 
supplied  by  him  during  that  period,  as  mentioned 
in  the  special  case?  The  second  question  is  like 
the  first,  except  that,  for  the  interval  between  the 
24th  March  and  the  24th  May,  as  above  mentioned, 
the  interval  between  the  24th  May  and  the  26th 
July  should  be  substituted.  Now,  in  mv  opinion, 
the  plaintiff  is  entitled  to  recover  on  both  heads  of 
claim.  In  my  opinion  it  is  materially  a  question 
of  fact,  and  turns  upon  the  r2th  and  15th  pajna- 
graphs  of  the  special  case  stated  by  the  learned 
arbitrator.  The  12th  paragraph  finds  that  "  the 
Kingston  Highway  Board  contmued  to  repair  the 
roads  in  Wimbleaon  parish,  up  to  the  26th  July 
1^6,  mth  maberials  supphed  by  the  plaintiff  to 
"SibWR  otdst*''  ^"&  ^«&  >Saa  wvx'^^'^vsc  q\  tlifi  defeu- 
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dants),   "just  as  if  Wimbledon  parish  had  not 
adopted,    or    intended    to     adopt,     the     Local 
Government  Act  1858,  and    witnout    being    re- 
quested  b^   the  Wimbledon   Local   Board  to  do 
such   repairs;"     and    the    15th    paragraph   finds 
that    "there  was  nothing  unusual    in    the    fact 
that  the  materials  supplied  in  1866  exceeded  the 
amount  contemplated  uy  the  estimate  and  con- 
tract at  the  beginning  of  the  year,  inasmuch  as  in 
the  years  1864,  1865,  during  which  the  plaintiff 
had  supplied  materials  to  the  Kingston  Highway 
Board,  as  ordered  by  their  surveyor  for  the  repairs 
of  the  roads  in  Wimbledon  parisn,  under  contracts 
substantially  similar  to  that  for  1866,  the  amount 
actually  supplied  had  exceeded,  though  not  to  such 
an  extent  as  in  1866,  the  amount  estimated  and 
contracted  for ;  and  the  Kingston  Highway  Board 
paid  the  plaintiff  for  all  the  materials  so  supplied 
aurmg  those  years,  1864,  1865."     Upon  those  two 
findings  of  the  arbitrator,  I  am  of  opmion  that  we, 
if  sitting  here  as  a  jury  on  the  facts,  ought  to  find 
a  verdict  for  the  plaintiff  for  the  amount  claimed, 
as  for  goods  sold  and  deUvered  upon  an  order  given 
by  a  person  competent,  and  authorised  by  the 
defendants,  to  give  it;  and  that  that  is  the  true 
and  real  liability  ipon  the  defendants  on  the  facts 
stated.    It  was  as  much  an  ordinary  case  of  goods 
sold  and  delivered  as   in  the  case  of  an  action 
against  a  city  company  for  provisions  supplied  for 
one  of  its  feasts,  or  for  any  other  matter  aone  by  a 
corporation  in  the  way  of  its  business  bv  its  public 
oflBcer.      The  only  answer  set  up  to  that  is  that 
this   was   a  matter  tdfra  vires  of  the    highway 
board.       Now  I  confess,  for  my  own  part,  that 
I  do  not,  and  never  did,  well  understand  what  iiUra 
vireM  means,  and  I  cannot  say  that  I  have  been 
much  enlightened  on  the  point  by  the  argument 
in  the  present  case.    There  was  a  case  not  verv 
long  ago  before  the  Court  of  Exchequer,  in  which 
Sir  Charles  Taylor  brought  an  action  against  the 
Chichester  and  Midhurst  Railway  Company,  to 
recoTer  a  sum  of  money  on  a  contract.    I  recollect, 
and  no  doubt  my  brother  Bramwell,  who,  as  well 
as  myself,  was  a  party  to  the  judgment  in  that  case, 
recoUects  it  also,  that  the  Court  of  Exchequer, 
after  an  argument  of  three  days  upon  the  doctrine 
of  ultra  vires,  failed  to  comprehend  it,  and  even- 
tually gaye  judgment  in  favour  of   Sir  Charles 
Taylor.    The  case  went  up  to  error,  and  the  Court 
of  Exchequer  Chamber  held  that  the  contract  was 
uUra  vires,  and  our  judgment  was  reversed ;  but  I 
am  bound  to  say  that  I  neyer  quite  understood 
that  judgment.      The  case  then  went  up  to  the 
House  of  Lords,  and  there  the  decision  of  the 
i^chequer  Chamber  was  reversed,  and  I  see  that 
Lord  Weetbury  prefaces  his  judgment  on  this 
point  by  stating  that  "  It  is  impo8su)le  for  anyone, 
who  rightly  apprehends  the  meaning  of  the  term 
uUra  vires,  to  entertain  any  reasonable  doubt  about 
the  matter;  the   whole  thin^  is  mere  imagina- 
tion about  the  agreement  bemg  ultra  vires,  and 
about  the  company  committing  a  breach  of  trust. 
It  proceeds  only  from  a  want  of  more,  accurately 
unoerstanding    the   meaning  of  terms,  and  the 
rules  by  which  they  are  appUed."  (a)    Now,  if  a 

(a)  ^16  oase  referred  to  by  the  learned  Baron,  8%r 
CkmrUs  Taylor,  Bart,  y.  The  Ckiehssier  and  Midhurst 
RmUoag  Compmvy,  is  reported  in  the  Exchequer,  14  L.  T. 
Bepi  N.  8. 487 ;  1  H.  A  0.409 ;  in  the  Exoheqaer  Cham- 
b«,16i:i.T.Bep.N.S.706;a6L.J.2Ol,  Bx. ;  L.  Rep.  2 
Ex.  856;  and  In  the  Hoaee  of  LorU,  88  L.  T.  Bep.  N.  S. 
697 ;  88  L.  J.  817,  Bx,;  JU  &(!%  4 ja^.  ^  Ir.  App. 


f)erson  who  is  competent  to  contract,  and  is  by 
aw  competent  to  do  so  without  fraud,  enters 
into  a  contract,  I  own  I  cannot  see  how,  because 
such  {>erson  has  exceeded  that  which  he  ought  to 
do,  it  therefore  ceases  to  be  his  contract.  It  may 
be  Kaid  that  it  does  so  cease,  but  to  my  mind  it  is 
very  difficult  to  comprehend  it.  But  I  think  that 
even  Mr.  Denman  will  admit  that  he  has  no  very 
stronj^  argument  to  support  the  doctrine  of  ultra 
vires  m  the  present  case.  My  judgment  in  this 
case  is  founded  on  this,  that  this  is  an  ordinary 
action  for  goods  sold  and  delivered,  the  goods 
having  been  ordered  by  a  person  who,  there  is  the 
strongest  evidence  to  show,  had  authority  to  order 
them ;  and  they  were  supplied  and  were  used  hoiid 
fide,  and  withouD  any  fraud,  for  the  purposes  of 
the  defendants*  board;  and  nothing  has  been 
shown  or  said  to  satisfy  me  that  there  is  any  rule 
of  law,  of  reason,  or  of  common  sense,  which  should 
excuse  them,  as  the  persons  whose  servant  so 
ordered  these  goods,  from  paying  the  price  of 
them.  If  the  highway  board  ha^  gone  beyond  its 
authority  in  the  matter,  it  must  do  as  other  people 
must  do  in  such  a  c^ase,  namely,  take  the  conse- 
quences of  their  own  voluntary  act. 

Bramwell,  B. — I  am  of  the  same  opinion,  and 
think  that  the  plaintiff  in  this  case  is  entitled  to 
our  judgment.  And  first,  with  reference  to  the 
objection  which  has  been  raised  that  the  highway 
board  acted  idtravires  in  this  matter,  I  think  I  under- 
stand what  that  term  means.  I  may  observe  that  I 
was  engaged  in,  I  believe,  the  first  case  in  which 
the  point  was  raised  as  to  the  competency  of  a 
railway  company  to  make  a  contract,  and  I  was 
surprised  at  the  decision.  I  refer  to  the  case  of 
The  East  Anglum  Railway  Ccynipany  v.  The  Easteiti 
Counties  Railway  Company,  in  the  Common  Pleas 
(11  C.  B.  775 ;  21  L.  J.  23,  C.  P.),  which,  I  think,  was 
the  first  time  that  the  question  of  tdtra  vires  was 
raised,  and  the  objection  was  taken,  and  was 
upheld  by  the  court,  that  a  railway  company,  in- 
corporated by  Act  of  Parliament,  and  having  a 
common  seal,  cannot,  even  with  the  assent  of  all 
its  shareholders,  legally  enter  into  a  contract  in- 
volving the  application  of  any  portion  of  its  funds 
to  purposes  foreign  from  those  for  which  it  is  in- 
corporated. But  the  question  which  arose  in  that 
case  is  not,  to  my  mind,  the  same  as  that  which 
arises  here ;  and  I  am  strongly  inclined  to  think, 
if  nothing  else  had  appeared  in  this  case,  except 
that  the  ICingston  Highway  Board  had  ordered 
gravel  to  be  purchased  for  the  repairs  of  the  roads 
not  within  their  district,  that  that  would  have  been 
idtra  vires,  and  that  the  person  who  supplied  the 
gravel  could  not  have  recovered,  because  this 
board  is  only  competent  to  contract  with  reference 
to  the  purposes  and  within  the  district  for  which 
it  is  created ;  and  I  should  have  thought  that  it 
could  have  no  more  power  to  bind  itself  to  pay  the 
people  by  whom  the  gravel  wbs  supplied  in  a 
parish  which  was  not  a  member  of  the  board,  or 
within  its  jurisdiction,  than  it  could  have  power  to 
contract  for  building  a  bridge  in  a  different  county. 
However,  I  think  the  question  is  not  so  bare  a  one 
as  I  have  supposed,  and  it  appears  to  me  that 
different  consiaerations  arise  here.  Now,  as  to  the 
first  period  of  time  in  dispute,  that,  namely,  from 
Marcn  24th  to  May  24th,  I  oonfess  that  I  have 
never  had  a  doubt  about  it,  and  I  do  not  see  how 
a  doubt  can  be  entertained  on  themaJt't^T^  ^-^ijci^^f^ 
by  doing  the  Leei&laltarQ  «b  ^erj  ^«^wi^  -^rc^-c^a. 
The  fkote  upon  ^at  pwrVi  oi  V)[i^  g8j»&^  ^t^;^  ^^^aA^ 
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these,  that  the  defendants  would  have  bc^en  liable 
to  repair  the  roiids  in  Wimbledon  imrish  up  to  the 
24th  May,  unless  the  Local  Grovernment  Act  had 
before  that  time  been  adopted  by  Wimbledon 
parish,  within  the  meaninp^  of  the  Highway  Act 
1862  (25  &  26  Vict.  c.  61).  Then  Mr.  Denman 
says  it  was  adopted  before  that  time,  because  the 
resolution  to  adopt  it,  which  was  passed  two  months 
previously,  was  m  fact  the  adoption  of  it.  But  the 
resolution  to  adopt  is  not  in  my  opinion  the  adoption 
within  the  statute.  When  we  come  to  look  at  the 
Act  of  Parliament,  the  Local  Grovernment  Act 
1858  (21  &  22  Vict.  c.  98),  under  which  this  resolu- 
tion was  passed,  it  is  clear  that  it  is  a  resolution 
which  is  to  be  operative  only  in  case  something 
else  does  not  happen.  It  may  be  appealed  against, 
it  may  be  reversed ;  and  a  variety  of  other 
matters  may  take  place,  and  it  is  not  until  two 
months  after  the  resolution  to  adopt  the  Act,  that 
the  Act  is  so  adopted  as  to  have  the  force  and 
effect  of  law  in  the  parish  (sect.  20).  Indeed,  Mr. 
Denman  himself  says,  in  effect,  that,  until  the 
expiration  of  these  two  months,  Wimbledon 
parish  could  not  have  repaired  its  roads.  If  he 
does  not  admit  it,  he  does  not,  at  all  events,  deny 
that  for  two  months  it  would  have  been  impossible 
for  the  Wimbledon  board  to  act.  The  consequence 
of  that  would  be  that  if  the  district  highway 
board  could  not  act  for  these  two  months,  then, 
whatever  might  be  the  state  and  condition  of  the 
roads  in  Wimbledon  parish,  they  must,  during 
that  period,  go  unrepaired.  Can  anyone  suppose 
that  such  an  absurdity  as  that  is  to  be  found  in 
the  Act  of  Parliament?  and  are  we  to  do  the 
Legislature  the  wrong  of  supposing  them  to  have 

fassed  an  Act  having  such  a  preposterous  effect  P 
think  the  4l8t  section  of  the  Highway  Act  1862 
(25  &  26  Vict.  c.  61),  puts  the  matter  m  the  true 
light,  where  it  says :  "  Upon  such  adoption  being 
made,  such  parish,  or  part  of  a  parish,  shall  cease 
to  form  part  of  such  aistrict."  That  must  mean 
"  upon  such  adoption  coming  info  operafitni" 
Therefore,  as  to  the  first  point,  with  reference  to 
the  period  from  the  24th  March  to  the  24th  May,  I 
cannot  come  to  any  such  conclusion  as  the  defen- 
dants would  desire  me  to  do.  But  with  respect  to 
the  other  point  my  opinion,  I  confess,  is  not  so 
clear.  At  the  same  time,  I  have  a  strong  opinion 
that  the  plaintiff  is  entitled  to  judgment  on  that 
point  as  well  as  on  the  other,  and  upon  this  ground, 
if  we  look  at  the  Act  of  Parliament  which  ref- 
lates these  districts  for  the  purpose  of  repairmg 
the  highways  (25  &  26  Vict.  c.  61),  we  see  that  it 
is  evidently  contemplated  that  there  will  be  certain 
annual  expenses,  and  that  there  is  to  be  an  annual 
estimate  of  the  expense  of  keeping  the  roads  in 
repair.  I  do  not  say  that  it  is  necessary,  or  that 
the  district  board  ought,  at  the  beginning  of  every 
year,  at  once  to  levy  the  full  estimated  amount ; 
on  the  contrary,  it  is  obvious  that  they  may  levy 
it  at  different  times  and  in  different  portions. 
Further,  it  is  manifest  that,  if  the  sum  first 
estimated  should  not  prove  to  be  enough,  then 
there  may  be  a  further  sum  levied  by  precept  to 
the  overseers  provided  it  does  not  exoeea  a  certain 
amount;  and  although  that  may  be  so,  it  is  manifest 
that  the  statute  contemplated  certain  annual 
expenses  and  a  certain  annual  sum;  and  it  is 
also  manifest  that  it  was  intended  by  the  statute 
that  the  work  should  not  be  done  upon  credit,  but 
that  the  highway  board  should  put  themselves  in 
funds  at  the  first  for  the  work  that  would  have  to 


be  done  subsequently,  because  in  the  same  way  as 
a  poor-rate  ougat  not  to  be  retrospective,  so  neither 
ought  a  highway  rate  to  be ;  and  what  ought  to  be 
done  is,  that  the  money  should  be  collected  and 
received  for  the  repairs  to  be  done  thereafter. 
It  is  necessary  to  reter  to  the  statute  (25  &  26 
Vict.  c.  61)  to  see  these  different  thin^,  and  I  would 
refer  to  the  17th  section,  in  which  it  is  said  that  "  it 
shall  be  the  duty  of  the  district  surveyor  of  such 
parish  to  submit  to  the  board,  at  their  first  meet- 
ing in  every  year,  an  estimate  of  the  expenses 
Ukely  to  be  incurred  during  the  ensuiuK  jear  for 
maintaining  and  keeping  in  repair  the  highways 
in  each  parish  within  the  district  of  the  board,  and 
to  deliver  a  copy  of  such  estimate,"  and  so  forth; 
and  by  sect.  20  it  is  provided  that  "  the  salaries  oC 
the  officers  appointed  for  each  district,  and  any 
other  expenses  incurred  by  any  highway  board,  for 
the  common  use  or  benefit  of  the  sev^td  parishes 
within  such  district,  shall  be  annually  charged  to  a 
district  fund,  to  be  contributed  by,  and  charged 
upon,  the  several  (xarishes  within  such  district,  in 
proportion  to  the  average  of  the  expenditure 
incurred  during  the  three  last  preceding  years, 
in  such  parishes  respectively,  in  maintaining  and 
keeping  in  repair  the  hignways  thereof."  And 
then,  by  sect.  21,  it  is  enacted  that,  "  For  the  pur- 
pose of  obtaining  payment  from  the  several 
parishes  within  their  district,  of  the  sums  doe 
trom  them,  the  Highway  Board  shall  order  pre- 
cepts to  be  issued  to  the  overseers  of  the  said 
parishes,  stating  the  sum  to  be  contributed  by 
each  parish,  and  requiring  the  overseers  of  such 
parish,  within  a  time  to  be  limited  by  the  precept, 
to  pay  the  sum  therein  mentioned  to  the  treasurer 
of  the  board ;  and  the  overseers  shall  comply  with 
the  requisition  of  such  precept  by  paying  tne  sums 
to  be  contributed  by  their  respective,  parishee,  out 
of  any  moneys  in  their  hands  applicable  to  the 
relief  of  the  poor;  but  no  contribution  required  to 
be  paid  by  any  parish,  at  any  one  time  in  pursuance 
of  tnis  Act,  Slum  exceed  "  the  sum  therein  speci- 
fied, and  so  on.  I  do  not  think  that  one  need  go 
farther  with  the  sections  of  the  Act  of  Parliament^ 
but  if  that  be  so,  then  the  consequence  is  that  the 
parish  of  Wimbledon,  at  the  beginning  of  1866, 
ought  to  have  been  c^led  upon,  as  they  were  in 
iact  called  upon,  to  contribute  a  certain  sum, 
which  was  divided,  for  the  convenience  of  those 
who  had  to  pay  it,  into  two  sums,  which,  however, 
might  have  been  received  by  the  d^endants  at 
the  outset.  They  were  also  liable  to  a  charge 
which  is  to  be  annual,  for  the  salaries  of  the 
officers.  Now,  is  it  conceivable,  if  that  be  so,  if 
the  Wimbledon  board  at  the  commencement  of  the 
year  pay  all  this  money,  and  then  afterwards,  in 
the  month  of  March  the  two  months  oame  into 
operation,  so  that  the  Local  Grovernment  Act  1858 
is  adopted — ^is  it,  I  say,  conceivable,  that  the  Kings- 
ton Highway  Board  are  to  keep  all  the  money  that 
is  to  be  paid  to  them,  estimatea  and  received  upon 
the  footing  that  the  roads  will  be  repaired  by  them 
for  the  whole  year,  and  that  then  tne  Wimbledon 
parish,  having  paid  the  Eongston  board  for  repairs 
for  a  year,  are  nevertlieless,  after  that,  to  repair 
the  roads  in  their  own  parish  P  It  seems  to  me 
that  such  a  state  of  things  is  impossible.  To  make 
such  a  consequence  follow  would  require  the  meet 
stringent  and  peremptory  words  m  the  Act  of 
Parliament.  But  the  only  words  that  are  relied  on 
are  tibese,  I  thixdc,  in  the  41st  section  of  the  25  &  26 
Tict.  c  61,  "  mj  pariah,  cr  part  of  a  pariah^  in* 
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eluded  in  a  highway  district,  itiay  ndojit  the  Local 
Government  Act  in  the  same  manner  and  under 
the  same  circumstances,  in  and  under  which  it 
miffht  have  adopted  the  same,  if  it  had  not  been 
incTnded  in  such  district ;  and  upon  such  ailopfiou 
being  vuide,  such  parish,  or  part  of  a  parish,  shall 
cease  to  form  part  of  such  district."  So  it  does.  It 
does  not  form  part  of  that  district  any  longer; 
but  it  is  nowhere  said  that  the  district  board 
shall  not  repair  the  highways,  and  receive  the 
money  when  the  precept  is  issued.  Nothing 
of  the  sort  is  there.  On  the  contrary,  the  sec- 
tion proceeds  immediately  to  say,  "  subject  never- 
theless to  the  payment  of  any  contribution 
that  mav  at  the  time  of  such  aaoption  be  due 
from  such  parish  or  part  of  a  parish  to  the  high- 
way board."  Well,  it  may  be  said,  if  the  argu- 
ment is  a  well  founded  one,  then  the  consequence 
woald  follow  that  if,  in  the  latter  half  of  the  year, 
it  had  been  found  that  the  estimated  sum  was  not 
enough,  the  Kingston  board  would  have  been  unable 
still  to  go  on  repairing  the  highways,  and  have  a 
further  claim  on  the  Wimbledon  board.  I  am  not 
at  all  sure  that  that  might  not  be  answered  in  the 
affirmative ;  but  it  is  enough  to  say  that  the  ques- 
tion has  not  arisen  here.  It  may  somehow  or  the 
other  be  that  the  defendants  could  not  get  at  the 
Wimbledon  board  under  these  circumstances ;  but 
all  that  we  have  to  do  now  is  to  decide  this  par- 
ticular case ;  and  although  sect.  41  says  that  "  on 
the  adoption  of  the  Act,'  which  I  will  say  was  on 
the  24tn  May,  "  the  parish  slholl  cease  to  he  a  paH 
of  the  distri^^t,"  yet  it  does  not  sav  that  the  district 
board  shall  not  repair  those  roads,  the  price  of  re- 
pairing which  it  has  received ;  and  therefore  as  it 
would  have  been  a  gross  injustice  if  it  had  said 
BO,  we  certainly  ought  not  to  interpolate  these 
words  into  the  Act.  I  think,  therefore,  that  it 
follows  from  these  different  considerations,  that  the 
KinffsUxn  Highway  board  were  bound  to  repair  the 
roaiu  in  the  parish  of  W.,  I  am  inclined  to  think  to 
the  end  <rf  the  year;  but,  if  not  to  the  end  of  the  year, 
at  all  events  to  the  extent  of  the  funds  that  thev  had 
received  for  that  purpose.  They  have  not  shown 
that  they  have  gone  beyond  those  funds.  Whether 
or  not,  if  any  ft^sh  funds  were  necessary  in  order 
to  repair  to  the  end  of  the  year,  the  defendants  had 
power,  under  ^e  circumstances,  to  raise  such 
mah  funds  in  the  manner  before  alluded  to,  I  will 
not  poaitivelv  decide,  though  I  am  not  at  all  sure 
that  they  haa  not  such  power.  It  is  enough  to  say 
that,  to  the  extent  of  the  funds  they  had,  they 
were  bound.  The  consequence  is,  that  they  had 
power  to  order  the  gravel  here,  and  so  the  order 
was  not  vUra  vires^  and  therefore  they  must  be 
answerable  for  the  debt ;  and  our  judgment  must 
be  for  the  plaintiff  for  the  full  amount. 

Attorneys  for  the  plaintiff,  Dixon  and  Tempa/nyt 
10,  Bedford-row,  W.C. 

Attorneys  for  the  defendants,  Bell  and  Newnum, 
21,  AbchuTch-lane,  £.0. 
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COUBT  OF  QUSEirS  BENCH. 

Reported  bj  T.  W.  Saunders  and  J.  Shobtt,  Esqn., 

BarriHten-at-Law. 


Wed^iesday,  May  3,  1871. 
Adams  (app.)  v.  Masters  (resp.) 

Oanu! — Trespass  in  pursuit  of — Bond  fide  claim  of 
right — Jurisdiction  of  justices — 1  ^  2  Will.  4,  c.  32, 
«.  30. 
Tlie  rti»pond*mt  laid  an  information  atjainst  the 
appellants  under  sect.  30  of  the  I  ^2  WUl.  4,  c.  32 
(The  Gnine  Act\  for  trespassing  in  2>u>rsuii  of 
game.  At  tlie  hearing  he  gave  evidence  that  tlie 
lords  of  the  manor  had  in  tlie  yoar  1815  granted 
the  right  of  shoot ing^  down  to  the  present  time,  cvi}d 
that  he  was  theen  renting  the  shooting  of  th'm,.  On 
the  part  of  the  appellant  it  was  alleged  thai  he  had 
a  lease  from  tlui  said  lords  of  the  manor  of  the 
lands  said  to  he  trespassed  upon,  dated  1859,  in 
wh ich  there  was  no  reservation  of  a  right  to  tlie 
game,  and  that  the  alleged  trespass  was  committed 
in  the  assertion  of  his  rirfht  to  the  game.  The 
justices  havina  convicted  the  appellant : 
Held,  that  under  the  circumstances  tJu*  claim  of 
right  hiving  been  bond  fide  modi*,  the  jurisdiction 
of  the  justices  was  ousted. 
Tins  was  a  case  stated  under  the  20  &  21  Vict.  c.  43, 
upon  a  conviction  of  the  appellant,  as  follows  : — 

At  a  petty  sessions  holaen  a^  Axbridge,  in  and 
for  the  division  of  Axbridge,  in  the  county  of 
Somerset,  on  the  26th  Sept.  1870,  an  information 
preferred  by  John  Masters,  hereinafter  called  the 
respondent,  against  Thomas  Adams  the  younger, 
hereinafter  called  the  appellant,  under  sect.  3iO  of 
the  statute  1  &  2  Will.  4,  c.  32,  charging  for  that 
the  said  appellant  did  within  three  calendar 
months  last  past,  to  wit,  on  the  9th  Sept.  1870,  at 
the  parish  of  Wedmore,  in  the  said  county  of 
Somerset,  unlawfully  commit  a  trespass  by  being 
in  the  daytime  of  the  same  dav  upon  certain  closes 
of  land  in  the  possession  and  occupation  of  John 
Hawkins,  Robert  Millard,  Qeorge  Day,  Thomas 
Comer,  Robert  Duckett,  Samuel  Sparks,  and 
Charles  Champeny,  in  search  of  game  (wood- 
cocks, snipes,  quails,  landrails,  and  conies), 
without  the  licence  or  consent  of  tho  owner  of 
the  land  so  trespassed  upon  or  of  any  person 
having  tho  right  of  killing  the  game  upon  such 
land,  or  of  any  other  person  having  a  right  to 
authorise  the  said  appellant  to  enter  or  be  upon 
the  said  land  for  the  purpose  aforesaid  contrary  to 
the  statute  in  such  case  made  and  provided,  whereby 
and  by  force  of  the  said  statute  the  said  appellant 
had  forfeited  a  sum  of  money  not  exceeding  21.,  to 
be  applied  as  the  statutes  in  that  behalf  made  and 
provided  direct,  was  heard  and  determined  by  us 
the  said  justices,  the  said  parties  respectively 
bein^  then  present.  At  the  hearing  of  the  afore- 
said mformation  it  was  admitted  by  the  appellant 
that  he  was  upon  the  lands  in  question  ana  for  the 
object  in  question ;  and  that  the  said  lands  formed 
a  parcel  of  the  manor  of  Blackford,  in  the  county 
of  Somerset,  but  it  was  stated  bv  him,  and  not 
disputed  by  the  respondent,  that  he  was  there  in 
company  with,  and  under  the  authority  of,  William 
Shartman  Glanvile,  Eso.  That  the  said  William 
Shartman  Glanvile,  by  nis  soticitor,  asserted  that 
he  had  a  bond  fide  legal  right  to  be  upon  such  Itaida 
by  himself,  his  firiends,  and  servants,  for  i^e  pur- 
poae  of  taking  ^ame,  and  that  the  said  Wiliiam 
Bhartoon  Ql*uvile,  and  his  anoastorB,  had  onio'^Qd 
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such  right  for  at  least  twenty  years  without  inter- 
ruption, and  that  he  had  the  consent  of  the  tenants 
of  the  said  land,  and  whose  names  are  mentionetl 
in  the  aforesaid  information,  as  the  possessors  and 
occupiers  thereof,  and  in  whose  leases  (made  since 
the  passing  of  the  1  &  2  Will.  4,  c.  32)  was  no  re- 
servation of  the  right  of  sporting  to  their  landlord. 
No  evidence  was  given  or  tendered  by  or  on  behalf 
of  the  appellant  or  the  said  William  Shartman 
Glanvile  in  support  of  such  assertions  and  allega- 
tions, but  an  adjournment  was  asked  for  that  such 
evidence  might  be  produced,  which  adjournment 
was  refused  by  us. 

On  behalf  of  the  respondent,  it  was  stated  and 
not  disputed  by  the  appellant  that  he  was  acting 
as  gamekeeper  to  Charles  Augustus  Homfray,  Esq., 
by  whose  authority  and  direction  the  above  in- 
formation was  laid,  and  that  the  said  Charles 
Augustus  Homfrjvy  had  rented  the  shooting  over 
the  said  land  from  the  landlords  thereof  who  are 
lords  of  the  said  manor  of  Blackford,  who  had  not 
however  reserved  to  themselves,  as  before  stated, 
the  right  of  sporting  over  the  said  land  in  the 
leases  to  the  said  tenants  before  mentioned.  It 
was  proved  at  the  said  hearing,  by  the  production 
of  leases  by  the  respondent,  that  the  exclusive 
right  to  the  shooting  over  the  said  lands  had  been 
granted  by  the  landlords,  lords  of  the  manor,  and 
owners  in  fee  of  the  said  lands,  from  the  year  1815 
downwards  to  the  present  time.  The  leases  to  the 
tenants  and  occupiers  aforesaid  are  not  rack-rent 
leases,  but  leases  granted  in  consideration  of  the 
payment  of  a  fine  and  an  annual  chief  rent  and 
land  tax,  and  are  for  a  term  of  twenty-one  yeafs, 
commencing  from  the  20th  Sept.  1859. 

No  other  leases  than  those  before  referred  to 
were  produced,  and  those  leases  besides  containing 
grants  of  the  right  of  hunting,  hawking,  fishing, 
and  fowling,  also  contained  demises  of  certain 
lands  within  the  manor.  Under  these  circum- 
stances, and  on  this  evidence,  it  was  contended  on 
the  part  of  the  appellant  that  he  had  proved  the 
right  of  the  saia  William  Shartman  Glanvile, 
to  the  sporting  over  the  said  land,  and  that  conse- 
quently he,  the  appellant,  being  in  company  with 
the  said  William  Shartman  Glanvile,  could  not  be 
a  trespasser  upon  the  said  land,  and  that  even  if 
such  proof  was  not  established  to  our  satisfaction, 
yet,  that  he  beinfi^  there  under  a  bond  fide  claim  of 
right,  our  jurisdiction  was  ousted,  and  we  ought 
not  to  convict  him  of  the  alleged  offence.  We, 
however,  being  of  opinion  that  the  grant  by  the 
landlords  and  lords  of  the  manor,  to  the  said 
Charles  Augustus  Homfray  of  the  exclusive  right 
which  he  claimed  to  sport  over  the  said  land,  pre- 
cluded all  other  rights  including  those  claimed  by, 
or  under  the  said  tenants,  found  that  the  appellant 
was  guilty  of  the  offence  alleged  in  the  saia  infor- 
mation, and  adjudged  him  to  pay  a  fine  of  5«.  for 
the  said  offence,  granting  him  at  the  same  time 
this  case  for  the  opinion  of  your  honourable  court. 
A  similar  information  was  laid  against  the  said 
William  Shartman  Glanvile  by  tne  respondent, 
but  the  hearing  thereof  stands  adjourned  until  the 
decision  of  your  honourable  court. 

The  questions  of  law  arising  on  the  above 
stated  case  for  the  opinion  of  the  oourt,  therefore, 
are :  First,  were  we  the  said  justices  empowered  in 
law  to  convict,  and  ought  we  to  have  convicted 
the  appellant  in  respect  of  the  said  alleged  tres- 
pass r  or,  secondly,  was  our  jurisdiction  taken 
away  by  the  statement  and  evidence  before  hb, 


and  were  there  any  circumstances  in  the  case  as 
brought  before  us  which  ought  to  have  made  us 
refuse  to  convict  the  appellant,  or  refuse  to  exer- 
cise our  jurisdiction  in  the  case  P  Whereupbn  the 
opinion  of  the  Court  of  Queen*s  Bench  is  asked 
whether  or  not  we,  the  said  justices,  were  correct 
in  our  determination  as  aforesaid,  and  as  to  what 
further  should  be  done  or  ordered  by  the  said 
court  in  the  premises.  And  the  court  is  humbly 
solicited  according  to  the  power  vested  in  the 
court  by  the  said  statute  (20  &  21  Vict,  c  43),  to 
remit  the  case  to  us,  the  said  jastices,  with  the 
opinion  of  the  court  thereon,  or  to  make  such 
other  order  as  to  the  court  may  seem  fit.    Given,  Ac 

Grantham^  appeared  for  the  appellant. — The 
justices  should  not  have  convicted  after  the  ap- 
pellant had  set  up  a  claim  of  right.  The  case  finds 
that  the  tenants  of  the  manor  had  leases  in  which 
there  was  no  reservation  to  the  landlords  of  the 
game.  The  tenants,  therefore,  were  entitled  to 
claim  a  right  to  the  game,  and  the  justices  could 
not  try  that  question. 

T.  W.  Sanndirrn,  for  the  respondent,  was  called 
upon. — The  justices  were  right  in  convicting.   The 
claim  set  up  by  the  appellant  was  merely  thaJb  in  a 
lease  granted  m  1859  there  was  no  reservation  (rf 
the  game;  but  the  respondent  proved  that  the 
lords  of  the  manor  had  granted  the  right  to  the 
game  on  the  manor  to  parties  through  whom  he 
claimed  as  long  ago  as  the  year  1815,  and  that  such 
grant  was  in  force  down  to  the  present  time.     The 
only  proof  adduced  was  that  of  the  respondent. 
The  appellant  did    not  produce  even  his  lease. 
[Blackburn,  J. — I  should  doubt  that   upon  the 
statement  in  the  case,  which  implies  that  he  did 
produce  his  lease,  for  it  states  the  contents.]    The 
justices  conceived  that  as  the  right  to  the  game 
had  been  granted  away  as  long  since  as  1815  the 
appellant,  whose  lease  commenced  only  in  1849, 
could  have  no  right  to  the  game,  and  the  absence 
of  any  express  reservation  was  accounted  for  bj 
this,  that  the  lords  of  the  manor  had  no  right 
themselves  in  any  game,  either  to  grant  or  reserve. 
[CocKBURN,  C.  J.— But  the  appellant  might  fairly 
have  assumed,  that  as  his  lease  did  not  reseire  im 
right  to  the  game,  he  himself  had  a  right  to  it.    It 
does  not  appear  that  he  was  aware  of  any  right  in 
anyone  else.]    It  is  immaterial  whether  he  was 
aware  of  the  rights  of  others  or  not,  if  he  had  no 
legal  right  in  himself.    His  trespass  need  not  have 
been  wilful.    This  was  decided  m  Morden  (app.)  v. 
Poiier  (resp.)  (29  L.  J.  213,  M.  C),  where  it  was 
held  that  it  is  not  necessary  in  order  to  support  a 
conviction  under  sect.  30  that  the  defendant  should 
have  intended  to  commit  or  have  been  conscious 
that  he  was  committing  a  trespass.    In  that  case 
Williams,  J.,  said,  "  I  may  intimate  my  opinion 
that  it  is  quite  immaterial  whether  the  defendant 
was  or  was  not  conscious  that  he  was  committing 
a  trespass,  as  the  Act  says  that  any  person  going 
upon  land  in  the  daytime  in  search  of  game  under 
circumstances  that  make  him  a  trespasser  civilly 
shall  be  liable  to  be  convicted.    [Cockburn,  C.J. — 
That  was  a  case  where  he  was  actually  trespassing 
without  a  claim  of  right.    Here  he  sets  up  a  claim 
which  is  bona  fide,    Blackburn,  J. — ^And  which 
may  in  truth  be  very  well  founded.]    That  cannot 
be,  for  the  case  finds  that  the  lords  of  the  manor 
had  granted  the  right  to  the  shooting  from  the 

J  ear  1815  down  to  the  present  time.    [JBlackbubh, 
. — That  may  be,  but  it  does  not  state  that  the 
grant  of  the  shooting  was  to  the  respondent  or 
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iuiyon«  thnuffh  whom  he  claims.]  That  waa  so  in 
fact,  tud  if  wore  ia  any  doubt  opon  it,  the  cane 
ctmld  be  sent  hock  to  the  jasticea  to  have  this  bet 
atated.  CCocsonRii,  CJ.~We  shonld  hardly  be 
joBtified  in  dcHni;  ao  in  a  caao  of  tfaia  sort.^  The 
joatioes  evidently  were  satiafied  that  the  nght  of 
■hooting  waa  in  the  respondent. 

CocKBUKN,  G.  J.  (<!.)— -It  miiy  be  bo  tliat  he  hiui 
thia  rifffat,  but  Uie  question  is  whether  the  appel- 
lant who  had  no  knowledge  of  it  ought  to  have  been 
oonvicted  of  a  trespass  r  If  he  luul  been  served 
with  any  notioe  by  Che  respondoat  Bhowing  that  the 
ri^t  to  the  game  wss  in  him,  it  might  have  been 
otherwise.  Bat  upon  the  fiwta  as  stated  ia  the 
caae  it  is  dear  thiit  the  claim  of  right  wa.-j  made 
bond  fide,  and  under  circutiiHtaiirca  which  war- 
nntea  Uie  appellant  in  believing  that  he  hiui  » 
right  to  the  game.  The  conviction,  therefore, 
cannot  be  anpported. 

Judgment  for  the  apvellaat, 

Attoraeya  fbr  the  appellant,  Liueiei)  and  Morlei/, 
tor  MiaiTd.  Aibridge. 

Attorneys  for  the  respondent,  K'xmher  and  EUU, 
for  J.  F.  Baiiey,  Blackford. 

Sohtnlay,  Apra  21,  1871. 
Whiting  (app.)  v.  Caupenter  (reap.) 

Tht  Barbown,  Dodet,  and  Pwn  Ctamet  Act  1847— 
J^pfointment  of  aviert — Purpose  of  apjiointmenl 
— Obligatton  bt  amplov. 

Sy  ti«  Harhoitr;  Dockt,  and  Pier»  Claiaet  Act 
1847  (10  Via.  c.  27),  it  it  enabled  by  sect.  82  thai 
token  a  n^eietU  number  of  viewhert  ha/ve  bean 
appointed  by  the  nTtdertakem  utider  llie  powere  of 
Mia  and  Oia  tpeeiai  Act,  the  matter  of  any  vKteel, 
or  tke  owner  m  any  goods  shipped,  unshipped,  or 
(MnMnd  mtaia  or  upon  th4  harbour  or  dock  or 
pier  thaU  not  employ  any  person  other  tlian  a 
weigher  or  meter  Ueeneed  by  the  undertakers  or 
appointed  by  Ihe  Commissioners  of  Ser  Majesty's 
tJiftoms  to  veigk  or  measure  the  sum*,  tinder  a 
etrtaitt  penally.  Hie  Mayor  and  Corporation  of 
Port»montk  were,  under  an  Act  of  Parliament 
patmd  ia  the  year  1839,  entitled  to  ilie  ri^M  to 
lofce  eeriotn  die*  in  respect  nf  vessels  lading  or 
mdading  ttpon  or  from  the  wharves  of  the  har- 
bour; a  mhseqttent  Act  passed  in  the  yeair 
1868,  ffisistg  the  corporation  (u!dil!onai  powers, 
tmd  eoitftrring  upon  them  tlus  excbuive  ap- 
jw'nJieaf  anaregidalum  o^  meter*  and  weighers 
wttMn  Ike  harbonr,  and  vneorporating  the  Slit 
and  sand  leetion  of  the  Harboiirs,  Docks, 
and  Piers  Olaute*  Act  1847.  The  corporation 
iMeronpon  made  certain  by^-laiajt  for  the  appiiint- 
nsBnttOCvemment,  andpaipnent  of  meters.  In  the 
year  1807  the  eorporalion  graiUed  a  lease  to  a 
Mr.  Burridge  {through  whom  the  respondent 
ttaimedifor  It99  yeart  of  certain  premises,  iii  which 
there  waa  a  proviso  thtU  aU  such  goods,  wares,  and 
wurckandiee  as  shaU  be  moved  to  be  bond  fide  the 
•ole  property  of  the  said  Surridge,  his  executors, 
admsnUtratore,  or  astigne,  who  shaU  be  legaliy 
€md  (en^JlotaUy  entUled  to  (he  said  premises  when 
mtA  foode,  ^e.,  ehoU  be  landed,  snipped,  or  u»- 
ai^yjieJ,  hrtmght  to,  carried,  or  laden  to,  upon,  or 
froms  eertain  premitet  in  the  harbour  mentioned, 
AdU  he  freed  and  discharged  from  all  wharfage, 
mvmmge,  petit  etiitomt,  and  other  duties  ueuatly 

(a.)  Ksu<cnandHAmmT,JJ.,«enaiMnBiBtheBaII 
XM-Caar-Toi.  Vll,. 


paid  at  any  lime  or  limes  heretofore,  or  which  at 
any  limes  hereafter  diiring  tlic  said  n'gpi;iitive 
terms  shall  become  due  or  payable  to  lite  said 
mayor,  aldermen,  or  burgesses.  Tlie  ivspandiyiU 
unioaded  a  cargo  of  cools  at  the  premises  in  the 
lia-rbouT  ia  question,  for  his  own  nse,  and  did  not 
'-     -         oration  meter ! 

^  under  no  legal  Migai'on  to  employ 


at  the  borough  of  Portsmonth  on  the  18th  April 
I870,an  information  preferred  by  Edmund  Whitmg, 
chamberlain  to  the  mayor,  aldermen,  and  bur- 
gesses of  the  borough  of  Portsmouth,  and  on  their 
belialf  (hereinal^r  called  the  appellant),  against 
Tlioinas  Carpenter  (hereinafter  called  the  respond- 
ent, under  sect.  82  ot  the  10  Vict.  c.  27),  chanifing 
that  ho  the  said  Thomas  Carpenter,  on  the  26th  l^rcE 
last,  did  weigli  a  large  quantity  of  coals  forming 
part  of  thu  uargu  of  a  vcehbI  called  the  Itoberl.  then 
lying  and  beiiii:  for  the  porp-ua  of  dis<'hargini;  in 
the  harbour  ut'  I'urtsmouth  in  the  said  borough,  to 
wit,  in  a  tertitiii  place  there  called  the  Camber, 
part  of  the  said  r^vi'bour,the  said  Thomas  Carpenter 
not  being  liiei.-ed  by  the  council  of  the  said 
borough,  nor  appointed  by  the  Commissioners  of 
her  li^jesty's  ( 'ustoms,  to  weigh  and  measure  the 
same,  contrary  to  the  Harbours,  Docks,  and  Piers 
Clauses  Act  1U47,  and  which  information  waa 
heard  and  determined  by  us  the  said  parties  re- 
spectively, being  then  present,  and  upon  such 
liBHrine  we  disniin-sed  the  said  information. 

In  the  year  1839,  by  an  Act  of  Parliament, 
intituled  "  An  Act  for  Enlarging  the  Town  Quay 
ot  the  Borough  of  Portsmouth,  and  tor  Improving 
that  portion  of  the  Harbour  of  Portsmouth  called 
the  Camber,"  there  were  then  certain  clansea 
inserted  in  that  Act  which  gave  to  the  mayor, 
aldermen,  and  burgesses,  acting  by  the  councd  of 
the  borough,  the  right  to  take  and  receive  dues  in 
respect  of  vessels  lading  or  nnlading  upon  or  &om 
the  wharves  of  the  corporation,  to  be  made  by 
virtue  of  that  Act,  or  in  the  said  Camber,  certain 
tonnage  rates,  and  also  in  respect  of  merchandise 
landed  upon  or  shipped  from  the  said  wharves  or 
elsewhere  upon  the  banks  and  shores  of  the  said 
borough,  within  the  limits  oC  the  same,  certain 
other  rales  called  wharfi4^  rat«s. 

In  the  Tear  1868  another  Act  of  Parliament,  in- 
tituled "The  Portsmouth  Camber  Quays  Act  1868," 
waa  passed,  which  did  not  repeal  the  Act  of  183.J, 
hnt  incor]>arated  certain  clauses  of  it,  and  gave 
additional  powers  to  the  mayor  and  corporation  for 
the  collection  of  the  same  dues  as  were  payable 
under  that  Act  iu  respect  ot  a  new  wharf  erected 
outside  the  limits  of  the  Camber  at  a  place  called 
Flathouse,  as  set  forth  in  sect.  20  of  the  Aot  of 
1868 — that  is  to  Bay.fromandimmediatelyafterthe 
passing  of  this  Act  the  corporation  may  demand  and 
take  for  and  in  respect  of  all  vessels  unlading  from 
or  upon  the  new  wharf  recently  constructed  at  that 
part  of  the  borough  called  Flathonse,  and  now  be- 
longing, to,  or  which  may  hereafter  be  constructed 
or  acquired  by,  the  borough,  the  tonnage  fees  due 
specified    in    t£e    second   s^edule  to 


the    Act  of    1839 ;    and  they   may   i 

or  take    for    or   in   respect   of  all   goods,   warea, 

merchandise,    commodities,    and    things,    except 
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before  mentioned,  the  fall  amoant  ci  the  lates  or 
snms  specified  in  the  third  schedule  to  the  Act  of 
1830,  and  the  fnll  amount  of  such  rates  or  sums 
upon  things  not  specified  in  the  said  third  schedule 
as  are  payable  under  sect.  64  of  the  same  Act.  But 
nothing  in  this  Act  shall  be  deemed  or  construed 
to  affect  the  exemption  contained  in  sect.  68  of  the 
Act  of  1839,  or  any  person  entitled  to  such  exemp- 
tion by  virtue  of  any  lease  or  leases,  and  sach  ex- 
emption shall  be  deemed  to  extend  to  this  Act  in 
respect  of  the  matters  or  things  to  which  such 
exemptions  extends,  so  long  as  the  said  lease  or 
leases  shall  continue. 

By  sect.  27  of  the  same  Act  it  is  enacted,  the 
coi^wration  shall  (except  as  hereinafter  mentioned) 
have  the  exclusive  appointment  and  regulation  of 
meters  and  weighers  within  all  parts  of  the  harbour 
and  borough  of  Portsmouth,  and  for  that  purpose 
sects.  81  and  82  of  the  Harbours,  Docks,  and  Piers 
Clauses  Act  1847  shall  be  incorporated  with  this 
Act,  and  for  the  purposes  thereof  the  exprt'ssions 
"  limits  of  the  harbour,  dock,  and  pier,"  and  "  har- 
bour, t  r  dock,  or  pier  "  in  those  sections  shall  mean 
and  include  ^1  pajts  of  the  harbour  and  borough  of 
Portsmouth,  provided  always  that  nothing  in  this 
section  contained  shall  extend  or  be  construcMi  to 
extend  to  the  weighing  or  meting  of  coals  unladen 
or  landed  for  the  use  and  service  of  the  Portsea 
Island  Gas  Company,  at  their  works,  or  for  the  use 
and  services  of  tne  port  of  Portsmouth  and  Ryde 
Steam  Packet  Company  at  such  company's  wharf, 
unless  either  of  the  said  companies  shall  become 
pollers  of  coal ;  nor  shall  anything  in  this  section 
extend  or  be  construed  to  extend  to  cails  or  other 
goods,  wares,  merchandise,  commodities,  and  thin^ 
landed  on  any  pert  of  the  shores  of  the  said 
harbour,  other  than  so  much  of  the  shores  of  the 
island  of  Portsea  as  are  within  the  borough  of 
Portsmouth. 

The  corporation  under  the  Act  of  1868,  and 
sects.  81  and  82  of  the  Harbours,  Docks,  and  Piers 
Clauses  Act  1847  incorporated  therein,  made  cer- 
tain bye  laws  fbr  the  government  of  meters  to  be 
appointed  under  the  said  Act,  and  fixing  thereby 
the  rates  to  be  paid  to  them  for  weighing  and 
measuring  goods,  and  which  bye  laws  were  oon- 
firmed  by  the  Privy  Council  on  the  11th  Nov.  1869; 
and  with  the  bye  laws  are  published  and  incorpo- 
rated the  81st  and  82nd  sections  of  the  Harbour, 
Docks,  and  Pier  Clauses  Act  1847  as  follows : 

Seot.  81. — ^Where  under  the  spedal  Aot  thA  Ymdertakers 
have  the  appointment  of  meters  and  weiffhers,  the  under- 
takcffs  maj  appoint  and  lioenee  a  niffioient  number  of 
pereons  to  be  meters  and  weighers  within  the  limits  of  the 
narboor,  dock,  and  pier  and  remove  any  such  persons  at 
their  pleasure,  and  ma^  make  regulations  for  their  govern- 
ment, and  fix  reasonable  rates  to  be  pnid  or  other  remn- 
neration  to  be  paid  to  them  for  weighing  and  measuring 
goods. 

Seot.  82.  When  a  snffioient  number  of  meters  have  been 
appointed  by  the  undertakers  under  the  powers  of  this  and 
the  Special  Act,  tiie  master  of  any  vessel  or  the  owner  of 
•oy  goods  shipped  or  unshipped  or  delivered  within  or 
upon  the  harbour,  or  dock,  or  pier,  shall  not  employ  any 
person  other  than  a  weigher  or  meter  liooensea  br  the 
vndertsker,  or  appointed  by  the  Commissioners  of  Her 
ICsjestf 's  Customs  to  weigh  or  measure  the  same ;  and  if 
in  suoh  case  any  person  other  than  a  meter  or  weigher 
licensed  by  the  undertakers,  or  a  meter  or  weigher  ap- 
pointed by  the  oommissionerB  of  Her  Majesty's  Customs, 
shall  weigh  or  measure  any  such  goods  as  aforesaid,  sndi 
person,  as  well  as  the  person  by  whom  he  shall  be 
employed,  shall,  for  every  suoh  offenoO;  be  liable  to 
a  penaltj  not  exceeding  51.,  and  the  weighmg  or  measure- 
ment of  any  enoh  (foods  by  any  sndh  person  shall  be 


It  was  under  the  above  section  (82)  that  the 
spondent  was  summoned  for  having  acted  as  a 
meter  in  contravention  of  the  same. 

The  following  evidence  was  adduced  in  support 
of  the  information  :  — 

Mr.  John  Howard,  the  towm  clerk  of  the  borough, 
being  sworn,  stated  that  as  such  he  has  the  cus- 
tody of  cor|)oratiou  charters,  muniments,  and 
other  documents.  He  produced  tho  Acts  of  Par- 
liament of  1889,  1847,  and  1868,  a  copy  of  the  bye- 
laws  made  by  the  council  of  the  borough  for  the 
regulation  and  payment  of  meters  appointed  ondBr 
the  incorporated  sect.  87  of  the  Harbours  Act  1847, 
under  the  seal  of  the  corporation,  with  the  allow- 
ance of  the  same  by  the  Privy  Council ;  and  the 
minute  book  of  the  council  containing  the  appoint- 
ment of  meters  by  the  corporation.  He  also  stated 
that  one  Thomas  Martin,  a  witness,  was  one  of  the 
meters. 

On  cross-examination  he  stated  that  when  the 
Act  of  1868  was  going  through  Parliament  the  Scre«r 
Collier  Company  (a  companv  then  in  existence  at 
Portsmouth)  presented  a  petition  against  it;  origi- 
nally tks  the  bill  was  drawn  there  was  no  exemption 
clause  (excepting  the  payment  of  dues  or  sums 
from  persons  holding  leases) ;  that  the  repetition 
of  the  exemption  contained  in  the  Act  of  18J^, 
although  considered  uniicoessaiy  by  the  pro- 
moterB,  was  afterwards  inserted  as  set  forth  in  the 
proviso  to  sect.  20. 

Mr.  Edmund  Whiting,  on  being  sworn,  stated 
that  he  was  chamberlmn  of  the  borough,  that  a 
copy  of  the  bye  laws  was  and  is  now  posted  at  the 
chamberlain's  office,  and  other  parts  of  the  town 
quays,  and  that  he  has  held  the  office  for  six  years 
past.   On  cross-examination  he  stated  he  was  cham- 
berlain before  the  Screw  Collier  Company  existed. 
He  has  nrcsented  bills  for  wharfage  tolls  to  Mr. 
Frost  (tne  respondent  s    master),  but  the  same 
have  not  been  paid.    There  is  a  heap  of  mud  out- 
side the  Baltic  Wharf,  the  existence    of  which 
Srevents  vessels  coming  alongside.      TJndar  the 
irections  of  the  town  clerk,  ne  prohibited  Mr. 
Frost  interfering  with  the  soil  of  the  Camber.  The 
notice  was  verbal,  and  Mr.   Frost  ceased    from 
moving  it.    The  removal  of  the  mud  would  be  the 
business   of   the  corporation.      The    ship  Robert 
was  some  distance  from  the  wharf,  and  was  ap- 
proached by  planks  laid  on  tressels,  which  rested 
on  the  walls  of  Mr.  Frost's  wharf.    The  cbab  in 
question  which  were  meted  by  the  respondents 
were  landed  from  the  ship  over  such  planks,  and 
a   small   portion  put   in   a  waggon   and   taken 
away,  ana  the  remainder  put  mto   Mr.  Frost's 
store.      Vessels   came  in  as  close  as  they  oonld, 
and    were    wharfed.      A  vessel   could    not    jret 
in  near  to  the  wharf  because  of  the  mud.    Mr. 
Frost  had  on  some  occasions  employed  a  corpora- 
tion meter.     Tonnage  dues  were  payable  when 
vessels  entered  the  Camber.    Thomas  Martin,  od 
being  sworn,  stated  he  was  a  corporation  meter. 
(He  T)roduced  his    appointment    oated  the  lOfih 
March  last.)    On  the  26th  Miuich  he  went  to  tbe 
Baltic  Wharf  and  went  on  board  the  JSo&erf,  a 
schooner   lying  alongside  there  between  biz  and 
seven  a.m.    He  saw  the  respond^it  weigh  bertain 
of   the    coals    in   question,    which    after   being 
weighed  were  carri^  on  shore  and  put  into  Mr. 
Frost's  stores,  and  witness  saw  a  three  ton  waggm 
containing  coals  sent  away  from  the  stOTOujSiB 
followed  tne  waggon,  and  the  eoftk  were  delhend 
at  the  union  woffiioiise. 
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The  &ct8  as  alleged  were  admitted  by  the 
solicitor  for  the  respondent,  and  that  the  defen- 
dant was  not  appointed  to  weigh  by  the  Commis- 
sioners of  Her  Majesty's  Customs,  and  that  a 
su£Scient  number  of  meters  had  been  appointed  as 
required  by  sect.  82  of  the  Harbours,  Docks,  and 
Piers  Clauses  Act  1847,  and  all  other  formal 
mattera. 

For  the  defendant,  Mr.  Mark  £dwin  Frost 
stated  that  he  was  the  owner  of  the  Baltic  Wharf. 
He  bad  recently  purchased  it  from  the  Screw 
Collier  Company.  Respondent  was  in  his  em- 
ploy as  a  servant,  and  was  so  on  the  day  named  in 
the  information.  No  tolls  have  been  paid  to  the 
corporation  on  goods  landed  at  the  wharf.  He 
never  employed  a  corporution  meter.  He  at- 
tend peed  to  remove  the  mud  outside  the  Baltic 
Wharf  when  the  same  belonged  to  the  Screw 
Collier  Company.  There  is  a  mud  bank  which 
firevents  vesselifi  getting  to  within  ^  ft.  of  the 
wharf.  Claims  for  tolls  nave  been  demanded  from 
bim  (these  item  were  produced  to  the  witness). 
These  bills  for  colls  have  been  asked  for  but  had 
not  been  paid,  as  he  had  always  disputed  his  lia- 
bility, ana  they  had  not  been  enforced.  When  the 
Act  of  1868  was  passing,  the  Screw  Collier  Com- 
pany petitioned  against  it,  and  the  exemption 
clause  from  payment  of  toll  by  virtue  of  any 
lease  or  leases  as  contained  in  sect.  68  of  the  Act 
of  1839  was  repeated.  [Witness  produced  the 
original  lease,  dated  the  Ist  June  1801,  for  9.^)9 
years,  g^nted  by  the  corporation  to  William 
Barridge,  a  copy  of  which  lease  is  hereto  aimexed, 
and  forms  part  of  this  case.] 

The  proviso  in  the  said  lease  as  to  exemption 
from  toU  was  read,  and  is  as  follows  : — 

Provided  always,  and  it  is  hereby  agreed  and  declared 
by  and  between  the  said  parties,  that  all  nuch  g^oods, 
waxvn,  and  merohandiae  t»  shall  be,  and  shall  t^  the 
■itisftioiion  of  the  said  major,  alderman,  and  bargesses, 
or  tbair  wharfinger  for  the  time  being,  be  pr  ved  to  be 
6oad  fide  the  sole  property  of  the  said  Wm.  Burridge, 
his  exaontors,  administrators,  or  assigns,  wh  •  shall  be 
legaUj  and  bonefioiallv  entitled  to  the  promises  herein- 
baoce  BMntiooed  ana  intended  to  be  hereby  demised 
wbsB  snoh  goods,  wareip,  and  merchandise  shall  be 
landed,  shipped,  unshipped,  brought  to,  carried,  or  laden, 
to,  apoB,  or  xrom  any  wall,  wharf,  or  other  ereotion,  and 
alao  to.  npoa,  from,  or  nnder  the  f>aid  stage  or  any  part 
thereof;  shall  be  freed  and  discharged  from  all  wha^age, 
eraoa^,  petit  onstoms,  and  other  dntioA  usually  paid  nt 
any  tune  or  times  heretofore,  or  which  at  any  times 
hiaeaftiir  daxing  the  said  respective  terms  shall  become 
dae  or  uqfsble  to  the  said  mayor,  alderman,  and  bur- 
&ttr  soocessors  or  assigns. 


Witness,  in  continuation  of  his  evidence,  stated 
thathewas  the  owner  of  the  wharf,  the  assignment  to 
him  was  completed,  and  the  legal  estate  was  vested 
in  him ;  the  estate  was  unincumbered,  and  he  was 
legally  and  beneficially  entitled  to  the  property ; 
that  he  does  not  ordinarily  weigh  coals  when  dis- 
dMrging  from  a  vessel  at  his  wharf,  but  accepts 
the  quantity  as  specified  in  the  invoice  or  bill  of 
lading;  he  weighs  coals  at  his  store  before  they  are 
sent  out.  There  was  a  sta^  originally  outside  the 
wharf,  and  the  mnd  which  accumulated  arose 
imdenMath  the  stage,  which  belonged  to  the  cor- 
ponitioii.  Witness  is  a  seller  of  coal;  he  never 
Isaided  anything  on  his  wharf  but  what  was  bond 
fide  his  own  nropertj.  A  corporation  meter  had 
oaao  wmjjikftn.  bj  oaptauis  of  vessels  discharging 
ft  eaiwo  at  we  wliarf^  oat  in  snoh  cases  the  captains 
fMii  1km  BwisiiB.  Hie  ship  Unhrtt  was  not  weighed 
'    '^      '   >    -  wsiglw  ooal  oat  of  the  store. 


The  respondent  was  and  is  in  his  employ,  and  the 
car^  of  coals  on  board  the  Bobeti  belonged  to 
witness. 

We,  however,  being  of  opinion  that  the  Baltic 
Wharf  being  now  the  property  of  Mr.  Frost,  under 
the  lease  referred  to,  he  was  entitled  to  the  exemp- 
tion from  tolls  of  all  description,  and,  being  so,  it 
carried  meterage  with  it ;  meterage  being,  in  our 
judgment,  a  toll  or  a  rate,  as  set  forth  in  the  third 
bye  law  made  by  the  corporation  under  the  Act  of 
1868;  that  Thomas  Carpenter,  the  respondent, 
was  the  servant  of  Mr.  Frost ;  that  Mr.  Frost  was 
exempt,  and  that  the  coals  on  board  the  ship 
Robert  were  his  property,  and  that  when  he 
unshipped  the  coals  in  question  upon  his  wharf  the 
employment  of  a  corporation  meter  to  weigh  was 
not  required  by  him,  and  was  therefore  unnecessary; 
and  that  the  respondent  might  meter  his  master's 
coals:  gave  our  determination  against  the  appellant 
in  the  manner  before  stated. 

The  question  of  law  arising  on  the  above  stete- 
ment  for  the  opinion  of  the  court  therefore  is,  first, 
whether  meterage  is  such  a  toll  or  rate  as  is  con- 
templated in  the  exemption  contained  in  the  lease 
of  1801 ;  secondly,  whether,  the  wharf  in  question 
being  private  property  held  under  a  lease  from  the 
corporation,  the  employment  of  a  corporation  meter 
was  compulsory  under  the  Harbours,  Docks,  and 
Piers  Clauses  Act  1847  as  to  coals  landed  from 
vessels  berthed  at  such  wharf,  the  coals  not  being 
then  and  there  sold,  but  partly  put  into  store,  and 
paHly  delivered  into  carts. 

Lopes,  Q.C.  (Wa^'ry  with  him)  appeared  for  the 
appellant. — The  justices  below  were  wrong  in 
refusing  to  convict ;  for,  although  the  lease  by  the 
corporation  of  Portsmouth  to  the  respondent 
granted  in  1801  exempts  him  from  wharfage,  cran- 
age, and  pettit  customs,  he  is  not  exempt  from 
the  payment  of  metage  which  is  imposed  for  other 
purposes  than  those  specified  in  the  lease.  The 
woras  of  the  lease  do  not  include  metage;  the 
provisoes,  therefore,  of  the  Harbour,  Docks,  and 
Pier  Clauses  Act  1847  are  in  force,  and  the  re- 
spondent was  liable  to  be  convicted  as  having 
acted  as  a  meter  without  being  duly  appointed. 
Metage  is  not  appointed  for  the  purposes  of  the 
Corporation,  but  for  those  of  the  public.  [Lush, 
J. — At  the  time  of  the  granting  of  the  lease 
there  was  no  metage  ;  the  lease,  therefore, 
^ves  the  respondent  perfect  liberty.]  Metage 
IS  really  not  a  toll  at  all  but  a  remuneration. 
[Lusu,  J. — But  the  respondent  imports  his  own 
coal  for  his  own  use.]  The  object  was  to  provide 
remuneration  to  the  meters  for  their  services. 
[CocKBURN,  C.  J. — If  it  were  necessary  that  the 
goods  should  be  weighed,  then  they  must  be 
weighed  by  the  proper  person.  But  where  no 
measurement  of  the  goods  is  required,  it  cannot  be 
necessary  to  employ  a  meter.]  Meters  are  to  be 
appointed,  and  it  is  right  that  they  should  have 
the  weighing  of  goods  and  the  receipt  of  the 
metage.  MetaG;e  was  never  a  duty  payable  to  the 
corporation,  and  it  was  such  only  that  was  intended 
to  be  exempted  by  the  lease.  The  words  of  the 
82nd  section  aro  certainly  large  enough  to  include 
this  case.  Tlie  Act  contemphtted  the  appointment 
of  a  number  of  persons  who  should  be  competent 
as  meters,  and  it  provided  also  for  their  remunera- 
tion. 

Brown,  Q.C.  {BvUen  with  him),  for  the  respon- 
dent, were  not  called  upon. 

Cocuujuiy  C  J.— It  appettra  to  m»  that  thase 
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meters  were  not  appointed  for  the  purposes  of  the 
public,  but  were  to  afford  their  services  only  when 
required.  When  the  statute  is  carefully  looked  at, 
it  clearly  means  this,  that  it  is  only  when  duties 
are  payable,  that  those  who  have  the  control  of  the 
harbour  shall  appoint  meters.  It  is  plain  that  the 
Le^lature  has  not  thought  fit  to  make  any  pro- 
vision with  respect  to  harbours  where  dues  are  not 
collected.  It  is,  of  course,  necessary  where  dues 
are  to  be  collected  that  persons  should  be  appointed 
to  ascertain  what  is  due.  But  as  regards  the 
general  public,  it  is  not  necessary  where  no  dues 
are  payable  that  any  such  provision  should  exist. 
If  any  consignee  of  goods  requires  the  services  of 
such  a  person,  he  must  select  the  one  pointed  out 
by  the  statute,  and  pay  him ;  but  if  he  uoes  not  re* 
Quire  such  services,  it  is  altogether  otherwise.  In 
tnis  case,  therefore,  I  cannot  see  that  the  Act  of 
Parliament  intended  to  impose  the  liability  con- 
tended for.  The  respondent  here  is  a  person 
who,  by  his  lease  from  the  corporation,  is  exempt 
from  aU  liability  for  dues  in  respect  of  goods 
brought  to  his  premises.  Being  exempt  by  his 
lease,  the  Act  of  Parliament  recognises  that  ex- 
emption. That  being  so,  the  respondent  was 
unaer  no  obligation  to  employ  a  corporation 
official. 

Mellob,  J.,  concurred. 

Lush,  J. — I  am  of  the  same  opinion,  and  I  may 
add,  that  I  think  it  is  clear  that  the  employment  of 
meters  was  not  intended  as  between  buyers  and 
sellers,  but  as  between  importers  and  the  corpora- 
tion. 

JiidgTnent  for  fhs  resjyondjnt. 

Attorney  for  the  app^ellants,  Hotoard,  Portsmouth. 

Attorney  for  the  respondent,  H.  and  W.  H.  Ford, 
Portsea. 


Wednesday,  AprQ  26,  1871. 

Cook    (app.)  v.  The    Ipswich    Local    Board    or 

Health  (resps.) 

PuhUe  HeaUh  AH  1848  (11  3r  12  Vict  c.  63),  m.  69, 
120— Local  Qovemment  Ad  1868  (21  ^'  22  Vict, 
c.  98),  88.  63,  64,  65 — Jurisdiction  of  justices — 
Remedy  of  person  aggrieved — Ap})eal  to  the  Secre- 
tary of  State  (24  A-  25  Vi^t.  c.  61),  s.  16. 

Sect.  69  of  the  Ptibiic  He^h  Act  1848,  e^npowering 
the  local  hoard  to  give  notices  to  the  owners  or 
oc^ipiers  ofprmnises  in  streets  not  setceredf  ^c,  to 
their  satisfaction,  requiring  them  to  sewer,  Sfc,  the 
sanne  ;  and  on  the  default  of  the  owr^4vrs  atid  occu- 
piers to  execute  tJie  works  themselves,  proceeds  to 
enact  asfoUows : — **And  the  expenses  incurred  by 
them  in  so  doing  shaU  be  paid  by  the  owners  in 
default,  according  to  the  frontage  of  their  respective 
premises,  and  in  such  proportion  as  sJiall  be  settled 
by  the  surveyor,  or,  in  case  of  dispute,  as  shaU  be 
setUed  by  arbUration  (ha/cing  regard  to  all  the  eir- 
ewnstanees  of  the  ease)  in  the  manner  provided  by 
this  Act;  and  such  expetMes  may  be  recovered 
from  the  last-mentioned  fawners  in  a  srwnnnary 
m^juMMr" 

Sect,  M  of  the  Local  Qovemment  Act  1858,  provides 
that  "  all  questions  referable  to  arbitration  under 
the  Public  Health  Act  1848,  may,  when  the  amotmt 
in  dispute  is  less  thtm  201,,  be  determined  by  two 
justices  in  a  summary  mamner :" 

Meld,  thai  the  justices  atre  not  empowered  to  inquire 
into  the  question  of  the  actual  expeniilure  by  the 
board  either  as  arhUralors  under  the  latter  Ad, 
fir  a9  the  justices  to  eirfdroe  the  payment;  that 


their  divty  in  this  respect  is  sinhply  nhinisterial  and 
not  judicial;  the  remedy  of  a  person  a^ggrieved 
beiwf  by  addressing  a  memorial  to  the  Secretary 
of  State,  as  provided  by  11  ^  12  Vict.  c.  63,  •.  120, 
and  21  Sr  22  Vict,  c  98,  «.  65.  « 
SetMe,  that  the  justices  cannot  take  upon  them' 
selves  tfie  doiible  capa4:ity  of  arbitrators  to  settle 
tJie  disptiti'il  pro^iotiion,  aiid  of  justices  to  make 
the  order  for  enforcitig  payment,  24  ^  25  VicL 
c,  61,  s,  16,  requiring  the  d^>osit  of  the  plans,  Src, 
in  the  office  of  tlie  local  board  is  dureetory  merely  ; 
and  tJio  mnedy  of  any  pei'son  aggrieved  by  the 
non-compliance  is  by  addressing  a  memortal  to 
the  Secretary  of  State. 
Bayley  v.  Wilkinson  (10  L.  T.  Rep,  E«p.  2^.  flf.  543 ; 

16  0.  B.,  N.  S.,  161),  foUowed  and  dUeussed. 
Cask  stated    by  the  justices   of    Ipswich  under 
20  A  21  Vict,  c,  43. 

The  facts  of  the  case,  as  fiu*  as  they  are  materia] 
for  the  purposes  of  the  present  report,  were  as 
follows : — 

On  the  27th  April  1868  the  respondents  served 
upon  the  appellant,  an  owner  of  property  in  a 
street  within  their  disirict,  called  Purplett-8tr«.*t, 
a  notice  under  sect.  69  of  the  Public  Health  Act 
1848,  i*equiring  him  to  repair  his  part  of  the  street, 
specifying  the  dimensions,  admeasurements,  and 
other  particulars,  the  works  to  be  executed  in 
accordance  with  a  plan  and  section  then  lying  for 
inspection  at  the  office  of  the  respondents*  snr- 
veyor,  at  the  Town-hall. 

Similar  notices  were  served  upon  the  other 
owners  in  Purplett-street,  and  also  upon  the 
owners  in  a  street  adjoining  at  right  angles,  called 
Kemp-street. 

The  owners  failing  to  comply  with  the  notices, 
the  respondents  executed  the  works  in  the  two 
streets  themselves.  And  the  surveyor  apportion- 
ing the  gross  costs  incurred  in  the  two  streets,  pro 
raid  among  all  the  owners,  served  the  appellant 
with  a  notice  reouiring  him  to  pay  his  proportion 
so  ascertained  to  be  20L  2s,  \\d.  The  appeUaut  on 
the  4th  Nov.  1868,  gave  notice  that  he  mtended  to 
"  dispute  and  resist  the  payment.*'  Whereupon 
he  was  summoned  to  appear  before  the  justices, 
and  at  the  hearing  took  the  following  objections : 

1.  That  the  notice  of  the  4th  Nov.  1868  required 
the  matter  in  dispute  to  be  referred  to  arbitration 
under  sect.  69  of  11  <!;  12  Vict.  63,  and  that  the 
justices  had  no  jurisdiction. 

2.  That  the  apportionment  of  expenses  upon  which 
the  information  was  founded  was  bad  and  invalid, 
because  the  gross  costs  of  the  two  streets  was 
apportioned  pro  raid  among  all  the  owners  of  pre- 
mises in  the  two  streets,  instead  of  apportioning 
the  expenses  exclusively  incurred  in  Purplett- 
street  among  the  owners  of  premises  in  that  street, 
and  the  expenses  exclusively  incunred  in  S^mp- 
street  among  the  owners  of  premises  in  that  street 

3.  That  the  plans  and  sections  had  not  been 
deposited  in  the  office  of  the  local  board  within  the 
meaning  of  sect.  16  of  24  k  25  Vict.  c.  61. 

As  to  this  objection  it  appeared  that  the  planB 
and  sections  were  deposited  rt  the  office  (»  the 
surveyor,  at  the  Town-hall,  which  was  a  different 
office  to  that  where  the  rest  of  die  board's  bnsiness 
was  transacted.  It  also  appeared  thiat  the  appellant 
had  in  fact  inspected  them  there. 

4  and  5  were  founded  upon  fdighi  varianoes 
which  appeared  between  the  w(»'ks  as  dsBcribed 
in  the  notice,  and  those  described  hr  the  planB  and 
sections,  and  also  between  the  works  dfifloribed  in 
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the  plans  and  sections  and  the  notice  and  the  work 
actuaUy  done  by  the  board. 

6.  That  the  )x>ard  were  bound  to  contract  for  the 
works. 

The  justices  dismissed  this  summons  on  the 
second  objection,  and  gave  the  appellant  a  certifi- 
cate under  11  &  12  Vict.  c.  43,  s.  14.  The  sur- 
veyor then,  correcting  his  error,  made  a  fresh 
apportionment,  and  on  the  23rd  Feb.  1869  served 
the  appellant  with  a  notice  demanding  payment  of 
his  share,  amounting  to  191.  Il«.  10^(2.  The  appel- 
lant, on  the  10th  ^ov.  1869,  gave  notice  that  he 
disputed  the  proportion  and  the  amount  thereof. 

He  was  aocoroingly  summoned  again  to  appear 
before  the  justices  on  the  18th  Nov.  186' ;  and  at 
the  hearing  was  stated  in  the  case  to  have  raised 
the  same  six  objections  as  are  above  mentioned, 
and  also  to  have  objected : 

7.  That  the  justices  had  already  heard  and 
determined  an  information  and  complaint  for  the 
same  matter  between  the  same  parties. 

8.  That  the  information  had  not  been  laid  within 
nine  months  of  the  service  on  the  appellant  of  the 
notice  of  the  surveyor*s  ap(>ortionroent,  as  provided 
by  11  A  12  Vict.  c.  4:i.  s.  11,  and  21  A  22  Vict. 
c.  98,  s.  63. 

9.  That  the  justices  were  wrong  in  declining  to 
inquire  whether  the  amount  of  250/.  9«.  8dj^  wnich 
the  surveyor  stated  had  been  expended  in  Purplett- 
street  had  been  actually  so  expended,  and  in  not 
allowing  the  appellant  to  cross-examine  the  sur- 
v^^r  as  to  the  items  forming  the  said  sum. 

The  justices  overruled  all  these  objections ;  and 
having  ascertained  by  calculation  that  the  sur- 
veyor s  apportionment  of  the  sum  c^  2501.  9s,  Sd, 
among  the  ov^ers  of  premises  in  Purplett-street 
was  accurately  made,  and  that  the  appellant's  pro- 
portion according  to  his  fronti^  was  19L  lis,  lOd., 
made  an  order  for  payment  by  the  appellant  of 
such  sum  and  costs,  and  in  case  of  default  that  the 
same  should  be  levied  by  distress.  From  which 
order  this  case  was  an  f^peal. 

Btihver,  Q.C.  (Graham  with  him),  for  the  anpel- 
lant,  contended  that  the  notice  of  the  11th  Nov. 
1868,  given  bv  the  appellant  to  ihe  respondents 
was  a  nodoe  of  a  dispute  requiring  to,  be  settled  by 
arlntiation  under  the  69th  section  of  the  Pubhc 
Heeldi  Act  1848;  that  the  surveyor  had  no 
authority  to  make  a  fresh  apportionment,  and  the 
justices  no  jurisdiction  to  make  the  order  appealed 
from.  [Blackburn,  J. — ^The  appellant  in  the  no- 
tioe  only  aays,  "  I  intend  to  dispute  and  resist  the 
payment  of  the  sum  charged,"  which  clearly  does 
not  amount  to  a  dispute  of  the  apportionment. 
And  at  the  tiihe  of  making  the  second  appor- 
tionment there  had  really  been  no  apportion- 
ment, the  first  bein^  in  valid.]  Tnen  the 
justices  exceeded  their  jurisdiction  in  making 
thki  order,  for  the  appellant,  having  given  the 
notice  of  18th  May  1869,  disputing  the  propor- 
iiou,  their  only  duty  was  qua  arbitrators  under 
21  A  22  Vict.  c.  98,  s.  64,  to  settle  the  proportion. 
They  had  no  autliority  to  act  in  the  double  capacity 
d  arbitrators  to  settle  the  proportion,  and  of 
justices  to  make  the  order  for  payment.  They 
should  have  settled  the  proportion,  and  then,  if 
the  appellant  did  not  pay  within  three  months, 
issue  a  fresh  summons  to  compel  him :  (Banfley  v. 
IFtUbMMcm,  10  L.  T.  Bep.  N.  S.  543 ;  16G.B.,N.S., 
161.)  [Lush,  J. — ^This  point  is  not  raised  in  this 
oasa]  The  jostioes  were  wron^  in  refusing  to 
aHoir  HiB  i^ipeUant  to  cross-ezamme  the  surveyor. 


and  to  inquire  whether  the  amount  had  been  actually 
expended  in  the  works.  Bayley  v.  WUkmson  upon 
this  matter  only  decider  that  they  cannot  inquire 
into  the  reasonableness  of  the  actual  expenditure. 
[Blackburn,  J. — It  would  be  monstrously  incon- 
venient if  any  one  person  were  allowed  to  insist 
upon  havinfi;  the  whole  matter  investigated. 
Lusu,  J. — Jmght  not  the  appeUant,  as  a  person 
aggrieved,  address  the  Secretary  of  State  under 
11  &  12  Vict.  c.  63,  s.  120,  and  21  k  22  Vict.  c.  98, 
s.  65  P  His  Lordship  referred  to  WaUington  (apps.) 
v.TTttte*  (reap.)  (10 X.  T.  Rep.  N.  S.  785 ;  16  C.  B., 
N.  S.,  797.]  That  would  not  preclude  our  contention. 
The  Question  is,  what  have  the  justices  jurisdiction 
to  dor  Their  jurisdiction  is  limited  to  ordering  us 
to  pay  expenses  that  have  been  incurred.  It  turns 
upon  the  construction  to  be  put  upon  the  words  of 
ths  Act  "expenses  incurreo."  As  to  the  third 
objection,  the  deposit  of  the  plans  and  sections  is 
made  a  condition  precedent  to  the  power  of  the 
board  to  do  the  works.  Beg,  v.  Toe  Justices  of 
Surrey  (L.  Rep-  5  Q.  B.  466),  upon  the  construc- 
tion of  5  &  6  Will.  4,  c.  50,  s.  85.  [Blackburn,  J. 
— In  that  case  the  putting  up  the  notice  was 
clearly  made  a  condition  precedent.  The  words 
used  m  that  section  are  much  more  stringent  than 
those  upon  which  you  have  to  rely.]  He  then 
urged  the  fourth  and  fifth  objections.  [Cockburn, 
C.  J. — These  are  all  mattcn*  for  addressing  the 
the  Secretary  of  State  under  the  sections  already 
alluded  to.]  He  then  put  the  other  objections,  but 
the  court  intimating  tneir  opinion  that  these  were 
clearly  untenable,  he  abandoned  them. 

Bosamiuet  (NofcvM  with  him)  was  not  called  upon. 

CocKBURN,  C.  J. — We  are  of  opinion  that  the 
decision  of  the  magistrates  was  right,  and  that  we 
cannot  set  their  order  aside.  [After  referring  to 
the  facts  of  the  case  and  the  Acts  of  Parliament, 
his  Lordship  proceeded :]  The  question  put  to  us 
in  the  first  instance  to  decide  is,  whether  it  was 
competent  to  the  magistrates,  or  incumbent  on  the 
magistrates,  to  go  into  the  question  whether  the 
amount  charged  by  the  local  board  as  having  been 
expended  generally  was  in  point  of  fact  expended. 
It  IS  my  opinion  that  in  going  into  that  question 
they  would  have  gone  beyond  the  limits  of  their 
jurisdiction.  By  21  &  22  Vict.  c.  98,  sect.  64,  they 
are  placed  in  tne  position  of  arbitrators.  It  is 
quite  clear  that  qua  arbitrators  ihej  could  not  have 
gone  into  any  such  question  ;  their  jurisdiction  is 
limited  to  inquiring  whether  the  expenses  amount- 
ing to  a  given  sum,  the  amount  charged  to  a  par- 
ticular owner  is  his  fair  and  just  proportion.  I 
tlunk,  therefore,  that  the  justices  could  not  have 
gone  into  the  other  incj^uiry.  Then  Mr.  Bulwer 
contends  that  thoy  exercised,  or  took  upon  them- 
selves to  exercise — whether  rightly  or  wrongly  is 
another  matter  —  the  double  functions  of  arbi- 
trators under  that  section,  and  of  magistrates 
exercising  summary  jurisdiction  to  enforce  the 
decision  of  the  arbitrators,  that  is,  of  themselves 
qvd  arbitrators  as  to  the  amount  which  the  appel- 
lant should  be  forced  to  pay.  The  question  is  not 
raised  before  us  whether  it  was  competent  to  them 
to  act  in  tha^  double  capacity,  and  at  once  to  pro- 
ceed to  make  an  order  for  payment  without  allow- 
ing any  interval  after  having  in  the  exercise  of 
their  functions  as  arbitrators  decided  the  amount 
the  appellant  was  called  upon  to  pay,  and  we  can- 
not go  into  it  now.  But  assuming  tnat  the  neces- 
sary interval  has  been  crowed,  or  taking  the  case 
where  an  arbitrator  has  fixed  the  amount,  and  thei; 
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the  magistrates  are  called  upon  in  the  exercise  of 
tiieir  Bammary  jurisdiction  to  make  an  order  to 
enforce  payment  of  the  amount,  the  question  pre- 
sents itself,  whether  in  the  exercise  of  that  sum- 
mary jurisdiction  thev  could  go  into  any  question 
except    that  of  whetner  the  proportion  assessed 
upon  the  particular  individual  is  the  right  propor- 
tion or  not  P    I  do  not  think  that  it  is  competent 
for  them  under  this  Act  of  Parliament  to  enter 
into  any  such  question,  and  that  they  are  simply 
exercising  what  may  he  called  a  ministerial  office 
in  that  sense ;  though,  of  course,  they  must  see 
that    the    individual    against    whom    the    order 
is  made  is  the  right  person,  and  that  there  has 
been  some  assessment,  and    that  the  proportion 
that  he  is  to  pay  has  been  fixed  by  the  proper 
authority.     I  think  that,  although  in  that  respect 
their  functions  may  be  said  to  be  judicial,  in  all 
other  respects  they  are  simply  mmisterial,  and 
that  as  soon  as  the  amount  apportioned  which  the 
man  is  to  pay  is  ascertained,  they  are  bound  to 
make  ar'  ordsr  without  looking  into  the  facts  of 
the  case.    The  case  seems  to  me  to  be  quite  analo- 
gous to  those  of  rates,  and  matters  of  that  kind,  in 
which  we  have  held  again  and  again  that  it  is  not 
for  the  magistrates  to  inquire  into  the  validity  of 
the  rate  or  order  on  which  he  is  asked  to  exercise 
his  summary  jurisdiction.     I  think,  therefore,  that 
if  this  had  been  an  appUcation  to  the  magistrates 
on  the  decision  of  an  arbitrator,  as  to  what  the 
amount  should  be,  it  would  not  have  been  com- 
petent to  them  to  go  into  the  matters  to  which  Mr. 
Bulwer  refers.    We  find  that  the  Legislature  has 
not  left  the  party  in  the  hopeless  condition  which 
it  is  contenaed  must  result  if  the  magistmtcs  were 
not  competent  to  go  into  this  inquiry;  borause,  by 
the  12()th  section  of  Public  Health  Act  1848,  pro- 
vision is  made  for  an  appeal  of  the  parties  aggrieved 
to  the  General  Board  of  Health,  and  now  by  21  &  22 
Vict.  c.  98,  s.  65,  to  the  Secretary  of  State.     And  if 
a  person  complained  that  he  had  been  made  to  pay  his 
proportion  of  a  sum  which  had  not  been  expended, 
and  that  there  had  been  gross  impropriety  of  con- 
duct, no  doubt    the    Secretary  of   State    would 
exercise  the  poorer  with  which  the  Legislature  has 
invested  him,  and    inquire   into  such  a  matter. 
That,  therefore,  is  the  course  which  a  person  must 
adopt  if  he  feels  that  he  has  been  aggrieved  by  a 
proceeding  of  this  kind.     It  would  be  the  greatest 
possible  inconvenienoe  if  on  every  occasion  when 
the  justices  are  called  upon  to  enforce  an  order  of 
this  sort,  it  should  be  a  question  how  far  the 
statute  has  been  ^complied  with  by  the  board, 
how    the    money   has  oeen  expended,   or  at  all 
events  the  propriety  of  executing  the  works.    As 
to  the  other  pK)ints  taken  by  Mr.  Bulwer,  I  think 
that  they  were  disposed  of  in  the  course  of  the 
ar^ment.    It  may  be  that  the  preliminaries  re- 
quired by  the  statute  have  not  been  strictly  com- 
plied with  ;  but  I  do  not  see  that  the  appellant  has 
sustained  any  grievance  therefrom,  and  I  agree 
with  what  was  thrown  out  by  my  brother  Black- 
bum,  that  these  matters  are  not  conditions  pre- 
cedent, and  that  their  non-observanoe  would  not 
vitiate  the  orders.    It  may  be,  a  very  serious  ques- 
tion, though  it  is  not  raised  before  us  now,  whether 
the  magistrates  in  at  once  making  a  summary  order 
for  payment  have  not  exceeded  their  powers,  and 
whether  it  would  not  be  a  wise  thing  that,  as  two 
of  the  justices  have  determined,  in  the  exercise  of 
'heir  province  and  duty  as  arbitrators,  what  the 
ooont  is  which:.the-ef>pellant  is  called  upea  to 


pay,  application  should  now  be  made  to  o^Mf 
magistrates  to  make  the  second  order  enforcmg 
payment.  I  merely  throw  it  out  as  a  matter  for 
consideration,  with  a  view  of  preventing  further 
litigation  upon  the  subject. 

Blackbubn,  J. — I    am    of    the    same   opinion 
entirely.     I  concur  in  what  my  Lord  has  last  said, 
that  before  attempting  to  levy  the  distress  warrant 
which  the  magistrates  have  ordered,  those  who  ad- 
vise the  local  board  had  better  consider  whether  it 
is  safe  so  to  do,  and  whether  it  would  not  be 
amended  by  applying  to  another  couple  of  j  istioee 
to  enforce  the  fMiyment,  the  proportion  having  been 
fixed  by  the  justices  when  sitting  in  lieu  of  arbi- 
trators.    However,  it  is  not  a  question  before  ns, 
but  is  simply  a  question  that  the  local  board  had 
better  consider  before  they  act  upon  it  in  order  to 
be  safe.    As  to  all  the  other  objections,  I  agree 
entirely  with  my  Lord,  and  I  will  say  nodiing  on 
any  one  of  them  except  the  only  one  which  seemed 
to  me  to  be  of  any  suostance,  and  that  was  the  last 
The  appellant  wanted  to  investigate  the  matter 
before  the  justices.    It  is  obvious  that  where  there 
is  a  large  sum  expended  in  this  way,  and  sought  to 
be  enforced  in  what  I  may  call  dribblets  before  a  sepa- 
rate magistrate  summarily,  it  would  be  in  the  highest 
degree  mconvenient,  if  each  time  the  local  TOard 
were  forced  to  prove  to  the  satisfrtotion  of  the 
magistrate  before  whom  the  matter  went  that  these 
expenses  were  properly  incurred  in  respect  to  what 
was  done.    And  it  would  also  be  extremely  incon- 
venient if  that  question  was  to  be  decided  snm- 
marily  by  the  justices,  without  any  i^ppeal,  as  &r  as 
I  can  possibly  conceive.    Any  justice  might  be 
presuming  to  decide  aeainst  the  local  board  in  a 
matter  where  the  local  ooard  would  have  no  appeal 
from  him;  and  this  small  matter  of  1^  might 
involve  the  question  whether  they  could  recover 
the  whole  250t.     In  many  other  oases  the  question 
might  be  raised  on  a  few  shillings  where  an  obsti- 
nate litigant  refused  to  pay.    That  would  be  most 
inconvenient.      Nevertheless,    if  the  Legislatare 
had  given  a  jurisdiction  to  the  magistrate,  yoq 
could  not  help  it ;  but  it  is  a  very  strong  groima  for 
thinking  that  the  Legislature  did  not  intend  to  give 
it  to  the  magistrates.    The  69th  section,  after  say- 
ing that  the  Doard  are  to  give  notioe  to  the  ovmen 
of  what  they  re(}uire  to  be  done,  and  that,  if  tbt 
owners  do  not  do  it,  the  board  may  do  it  themadyw, 
then  says,  "and  the  expenses  incurred  brthem  in  so 
doing  snail  be  paid  by  theowners  inde&ut  aocordiBg 
to  the  frontage  of  their  respective  premises,  and 
in  such  proportion  as  shall  be  settled  by  the  sor- 
veyor,  or,  in  case  of  dispute,  as  shall  be  settled  by 
arbitration."     So  that  here  it  is  laid  down  that  tM 
expenses  incurred  by  the  local  board  of  heidth 
during  the  works  shall  be  paid  by  the  owners  in 
the  proportion  to  be  settled  in  the  manner  de- 
scribed.     Then  it    goes  on  to  say,  "and   such 
expenses  may  be  recovered  from  the  last  men- 
tioned owners  in  a  summary  manner."    In  the 
case  in  the  Common  Pleas,  of  BayHey  y.  TftUnnton, 
the  contention  was  that,  when  the  parties  oame 
before  the  arbitrator  to  apportion  the  expenses,  he 
was  not  merely  to  consider  in  what  proportion  the 
sum  was  to  be  divided  amongst  them,  mit  it  was 
urged  strongly  that   the    amtrators   must  sbo 
inquire  as  to  how  the  money  had  bc»en  expended; 
that  they  are  not  merely  to  say  how  miioh  they 
are  to  divide  among  the  owners,  bot  that  the^ 
must  look  to  see  if  the  expense  has  been  inoqmi 
But.  then  the  Court  of  OomnKNi  FIsMi  4eoUM 
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Terj  distinctly  that  the  Legislature  did  not  intend 
that  at  all — that,  as  it  was  explained  by  Erie, 
C.  J.,  the  Legislature,  knowing  that  the  local 
board  of  health  were  a  public  body,  might  trust 
them  prinuL  facile,  and  that  the  arbitrator  was 
simply  to  see  to  the  apportionment.  Willes,  J. 
cities  very  many  sections  of  the  Act  pointing 
oat  that  though  as  against  the  part^  assessed, 
the  local  board  is  to  be  supposed  to  be  right,  never- 
theless that  that  does  not  apply  when  the  magis- 
trate is  asked  to  enforce  payment  in  a  summary 
manner.  Again,  it  is  urged  that,  though  the  arbi- 
trator might  possibly  not  review  what  the  local 
board  had  done  in  apportioning  the  expenses, 
nevertheless  the  justices  may  in  a  summary 
manner  decide  it.  I  must  say  that  when  once 
it  is  granted  that  the  decision  of  the  Common 
Pleas  is  a  right  decision,  in  saying  that 
the  arbitrator  cannot  do  it,  a  rmiUo  fortiori^ 
the  two  justices  enforcing  in  a  summary  man- 
ner the  sum  to  be  recovered  cannot  doit.  Then 
Mr.  Bulwer*s  argument  endeavoured  to  make  out 
this  distinction.  Li  the  case  of  Bayley  v.  WiUcin- 
*on  the  contention  seems  to  have  been  that  the 
local  board  of  health  did  the  works  in  a  wasteful 
manner,  and  expended  much  moi*e  than  was  neces- 
sary. The  conteution  that  seems  to  bo  made  here 
is,  that  the  local  board  of  health  have  impro- 
perly charged  in  this  account  some  expenses 
really  incurred  somewhere  else.  I  cannot  conceive 
the  oistinction  between  them :  if  the  one  would  be 
A  matter  for  a  magistrate  to  inquire  into,  the 
other  would  be  also ;  but  I  cannot  see  the  distinc- 
tion which  would  make  the  one  inquirable  and  the 
other  not,  unless  the  Common  Pleas  are  wrong. 
You  could  not  make  that  distinction  on  whi^ 
Mr.  Bulwer  mainly  rested  his  argument.  Then 
comes  what  would  oe  the  strength  of  his  argument 
upon  the  matter,  contrary  to  the  decision  of  the 
Uommon  Pleas  no  doubt,  which  is  binding  upon 
us.  The  strength  of  his  argument,  as  it  seemed 
to  me,  was  this :  It  is  a  possible  thing,  no  doubt, 
that  the  local  board  of  health  may  either  charge 
an  utterly  wasteful  and  erroneous  and  large  sum, 
or  th^  may  have,  in  mistake,  charged  sums  which 
thej  ooffht  not  to  charge  in  estimating  expenses 
which  Uiejr  aay  that  they  have  incurred;  and  in 
that  case  it  would  be  very  hard,  if  there  is  not 
aome  remedy  provided  for  the  man  who  mav  be 
dtatrgpd  too  much,  and  who  is  obliged  to  pay  down 
his  proportion  of  a  sum  which  he  ousht  not  to 
have  been  charged.  But  then,  as  I  fmd,  comes 
sect.  120,  which  seems  to  me  expressly  to  provide 
that,  when  the  local  board  have  done  anything, 
where  they  are  empowered  to  recover  any  ex- 
penses incurred  iu  a  summasy  manner,  any  person 
who  shall  deem  himself  to  be  aggrieved  by 
the  decision  of  the  local  board  thereupon,  may 
within  seven  days  after  the  notice,  address  a  memo- 
rial to  the  general  board,  for  which  is  now  substi- 
tuted the  Secretary  of  State,  and  get  such  relief  as 
shall  be  necessary.  If  the  fact  were,  whether  the 
time  has  now  elapsed  or  not,  I  do  not  know ;  if  the 
&ot  were,  that  the  local  board  had  charged  10002. 
when  in  troth  and  in  fact  they  ought  only  to  have 
charged  800Z.,  I  cannot  doubt  that  the  person 
memorialising  the  Home  Secretary  and  stating 
that  fatL,  would  obtain  the  relief  he  might  require, 
and  that  the  Home  Secretary  would  direct  the 
board  not  to  charge  lOOOL  but  only  800L  That,  I 
tiiiiik,  IB  a  sufiSoient  remedj,  without  making  the 
T0IJ  mccnTeoient  regolaliion  that  every  person 


who  chooses  to  dispute  the  matter  may  require 
this  very  difficult  inc|uiry  to  be  gone  into  before 
the  magistrate,  who  is  asked  to  enforce  it  sum- 
marily ;  in  truth,  it  seems  to  me  that  the  ma^- 
trate,  in  enforcing  this  demand  for  an.  apportion- 
ment of  the  expenses,  is  very  much  like  the  one 
who  was  called  upon  to  issue  a  distress  warrant  to 
enforce  a  rate.  A  rate  is  good  unless  it  is  i^pealed 
against  to  the  quarter  sessions,  and  the  magis- 
trate cannot  inquire  into  it.  The  expenses  are  to 
be  enforced  by  the  magistrates  summarily,  unless 
they  are  appealed  against  to  the  Home  Secretary, 
and  the  magistrates  cannot  enter  into  the  facts. 

Mblloe  and  Lusu,  JJ.  concurred. 

Order  confirmed  wUh  cobU, 

Attorney  for  the  appellant,  Growdy^  for  Aldous 
and  Pea/rce,  Ipswich. 

Attorney  for  the  respondents,  Bromley ,  for  Not' 
cuU  and  Son,  Ipswich. 


Saturday,  April  29, 1871. 

The  North  of  England  Railway  Company  (apps.) 

V.  Langbauboh  (resp.) 

liailway  road  cotistnwted  hy  railway  company  over 
(lieir  raihoay — Liability  to  repair  rocui    of   live 
bridfje  and  tlie  approacJie^ — 8  vict.  c.  20,  «.  46. 
A  railway  Minpany  Juiving  ca/rried  a  road  over  the 
raihoay  by  a  bi'idgCt  is  bound  to  keep  both  bridge 
afid  road,  and  all  the  approaches  thereto  in  repair, 
and  such  repair  includes  not  only  the  structure  of 
tlie  bridge  and  the  approa>ches,  but  the  TnetaUing  of 
the  road  on  both. 
This  was  an  appeal  imder  the  statute  20  &  21  Vict, 
c.  43,  fVom  the  determination  of  us,  the  under- 
signed, Thomas  Chaloner,  Esq.,  and  George  Jeffery 
Morehead,  clerk  in    Holy  Orders,  two    of   Her 
Majesty*8  justices  of  the  peace  in  and  for  the  North 
Biding  of  the  county  oc  York  in  pett^  sessions 
assembled  at  Gisborough  in  the  said  ridmg  on  the 
1st  Nov.  1870. 

By  the  North  Yorkshire  and  Cleveland  Bailway 
Act  1854,  Mid  the  North  Yorkshire  and  Cleveland 
Bailway  Act  1866,  the  North  Yorkshire  and  Cleve- 
land Bailway  Company  were  empowered  to  con- 
struct certain  railways,  and  to  cross  certain  public 
highways  by  means  of  bridges  over  such  highways. 
The  Bailway  Clauses  Consolidation  Act  1846  is  in- 
corporated with  both  those  Acts.  By  the  North- 
Eastem  Bailway  (Bedale  and  Leybum  and  Bose- 
dal^  Bailways  .Ajnalgamation)  Act  1869,  the  North 
Yorkshire  and  Cleveland  Bailway  Company  was 
dissolved,  and  the  undertaking  of  that  company 
was  vest€»d  in  the  appellants*  company. 

The  North  Yorkshire  and  Cleveland  Bailway 
Company  erected  the  bridges  hereinafter  referred 
to,  and  constructed  the  embankments  which 
formed  the  approaches,  together  with  the  fence<$  on 
each  side  thereof,  and  properly  formed  and  put 
the  roads  over  the  same  bridges  and  slopes  into  a 
proper  state  and  condition.  The  appellants  have 
maintained  the  roadways  over  two  of  the  bridges 
hereinafter  referred  to,  and  the  slopes  thereof  in  a 
proper  state  of  repair  up  to  the  early  part  of  the 
present  year,  since  which  time  no  repairs  whatever 
have  been  made  by  the  appellants  to  the  roads 
over  those  two  bridges,  or  the  slopes  thereof. 
There  was  no  evidence  before  us  in  respect  of  any 
repairs  having  been  done  to  the  roadways  across 
the  other  two  bridges  hereinafter  referred  to  and 
the  slopes  thereof. 
The  appellants  have  maintained,  and  still  cosk- 


IIAGISTIRATBS*  CASIlS. 


Q.  B.]  Thb  Noath  of  Enolakd  RjUlwit  Cohpami  (appa.)  v.  LAXOBUKaH  (nap.) 


unite  to  tnsintam,  the  stracturea  of  the  four 
bridges,  and  the  earthwork  and  embankments 
forming  the  approaches  thereto,  as  also  the  fences 
on  either  side  tnereof,  reapectiTelp . 

On  the  18th  Oct.  1870,  the  respondents  served 
apon  the  appellants  a  notice  in  writing,  under 
sect.  65  of  the  Railway  Claases  Consolidation  Act 
1845,  that  an  application  would  be  made  to  na  for 
an  order  upon  the  appellants  to  repair  the  four 
several  bridgoa  therem  specified,  and  the  roads 
over  such  bridges,  with  the  immediate  approachea 
and  fences  connected  therewith,  which  were  in 
B  uch  notice  alleged  to  be  ont  of  repair.  Upon  the 
hearing  of  this  application  it  was  admitted  on  be- 
half of  the  respondents  that  the  structures  of  all 
the  said  foar  bridges,  and  the  earthworks  and  em- 
bankments forming  the  approache:!  thereof  and 
the  fences,  were  in  a  proper  state  of  repair. 

It  was  proved  to  our  satisfaction  that  the  road- 
way across  and  over  two  of  the  four  several 
bridges  and  approaches  had  been  repaired  by  the 
appellants  np  to  the  early  part  of  the  present  year, 
and  that  the  roadways  over  all  the  said  four 
bridges  and  the  approaches  thereof,  arc  now  in  a 
bad  state  of  repair.  The  four  bridges  are  detached 
from  each  other,  and  situate  in  four  dilTorcnt  town- 
ships, each  of  which  townships  sejiarately  main- 
tains its  own  highways. 

The  aggreeate  extent  of  the  roudways  over  all 
the  said  bridges,  and  the  approaches  thereof,  is 
1254  yards. 

It  was  contended  before  w  on  behalf  of  the 
respondents,  that  nnder  sect.  4ti  of  the  Railway 
Clansea  Consolidaton  Act  1846,  and  under  the 
decisions  of  this  conrt  in  the  caaeu  of  N"iih 
8t(^ord»hirc  BalUcay  Gomjiainj  v.  Il-d,-  (B  E.  &  B, 
836) ;  and  Leach  v.  Nartk  Slnff,„:hkir,:  Rniltcu'j 
Contpauy  (29  L.  J.  151,  M.  C),  llie  iippellants  wore 
bound  to  keep  in  repair  not  only  the  structures  of 
the  hridget!  and  the  earthworks  and  embankments, 
but  also  the  roadway?-  over  the  bridges  and  the 
approaches  thereto,  including  therein  the  metalling 
of  such  roadways  and  approaches. 

On  behalf  of  the  appellants  the  cases  of  The 
Waterford  ami  Limerick  UailtBay  Coiawmy  v. 
K-'imey  (12  Ir.  Com.  Law  Etep.  224) ;  Fotbfrry  v. 
W'lierford  and  Limerick  Bailviny  Company  (13  Ir. 
Com.  Iaw  Rep.  494;  and  Zioiuion  and  North- 
W':alern  Hallway  Company  v.  Surveyor  of  Highways 
oj  tlu,  To,endiip  of  Skertmi  (33  L.  J,  158,  M.  C), 
were  cited,  and  it  was  contended  that  sects.  4£  and 
65  of  the  Railway  Clanses  Consolidation  Act  1845 
were  eijually  appUcable  to  cases  where  the  railway 
is  camod  over  a  highway  by  means  of  a  bridge, 
and  where  the  highway  is  carried  over  the  railway 
by  the  same  means,  and  that,  therefore,  the 
^pellantB  were  not  liable  to  keep  in  repair  the 
metalling  of  the  roadways. 

We  felt  bound  by  the  authority  of  the  cases  of 
the  Saffordghire  Bailioau  Company  v.  Ditle,  and 
Leach  V.  Norfk  StoforJahire  Railway  Compicy, 
and  decided  that  the  appellants  were  liable  to  keep 
in  repair,  not  only  the  bridRes,  but  the  roadways 
iver  the  bridges,  and  over  Ste  approaches  thereto, 
oolnding  the  metalling  of  the  roads  on  the  bridges 
Mid  approaches.  And  we  ordered  that  the  ap- 
pellaots  Bfaonld,  before  the  Ist  Jan.  next,  put  the 
roadways  over  all  the  said  bridges,  and  the  ap- 
proacbea  thereto  into  complete  repair.  A  copy  of 
oar  order  is  bereimto  annexed,  and  to,be  taken  as 
pott  of  this  caee. 


The  appellants  being  dissatisfied  with  oar  deter- 
mination as  being  erroneous  in  point  of  law,  hare 
applied  to  ns  to  stote  a  case  setting  forth  tiw  facta 
and  grounds  of  our  determination  for  the  t^iinian 
of  this  court. 

The  question  for  the  opinion  of  the  court  i^ 
whether  the  appellants  are  liable  to  keep  in  repair 
not  only  the  stractnree  of  the  bridg^  but  the 
roadways  over  the  same  and  the  ^^iroachei 
thereto,  including  therein  the  metalling  of  aodi 
roadways.  If  so,  the  order  irf  ns,  the  said  jnstioea, 
is  to  stand ;  if  not  it  is  to  be  quaahed. 

TiioKAt  Ckalohu. 

G.  J.  MORBHKAD. 

By  sect.  46  of  the  8  Yict.  c  20  (Railway  ClaaMf 
Consolidation  Act  1815),  it  is  enacted  that — 

If  the  line  "f  tlie  nulwi^  cnwa  Koy  toiapike  road 
or  pablio  highway,  tban  (eionpt  what*  «tlwn*i**  pro- 
vidsd  b;  the  apsoia]  Act),  sithat'  nu)h  nad  ahall  b«  oar- 
ried  over  the  railway,  or  the  tailwaj  diall  be  eaniad  am 
•noh  nuA  \>j  means  of  a  bridge,  of  tb«  bright  aad  widtk, 
and  with  the  awHut  or  ilvBueut.  by  thia  or  um  apacial  A*t 
in  that  behalf  providi-d ;  and  aach  bridge,  with  the  i»ii 
diate  approaohea,  and  alt  otti«r  nBCMiaq  w^ifce  eoa- 
naeted  thanwith  ahall  be  ezeontad,  and  at  all  timas  tbu*- 
atlei  msinteioed,  aC  the  expenae  of  tte  ooBpaaji 
ProridBd  alwajH,  thut,  with  the  oonaent  of  two  or  Bote 

{'  naticaa  in  pett;  wuioui  aa  after  mautuoMd,  it  abaU  b* 
twfnl  for  the  oompaiu]'  to  otnj  the  railway  aaaaa  aaj 
highnj  other  than  a  public  carrage  road  on  the  levaL 

Pollock,  Q.  C.  appeared  for  the  appellants. — ^M 
question  is,  whether,  when  a  public  road  goea  ova 
a  railway,  the  railway  is  liable  to  repair  not  onlr 
the  bridge,  but  the  rood  itselfP  [Coceboui, C.  J. 
^Were  they  bonnd  to  keep  the  structure  in 
repwrFJ  Yes.  [Gocsiilhn,  C,  J.— And  werw  th^ 
bound  to  make  the  road  P]  They  were.  [Cotx- 
HUKK,  C.  J, — Then  why  are  they  not  bound  to  keep 
such  road  in  rejtair  equally  with  the  structure  Pj 
The  highway  board  should  keep  the  road  itself  in 
repair,  sinco  it  is  for  the  use  of  the  inhabitants. 
The  company  are  not  liable  to  keep  the  road  in 
repair  when  it  passes  under  the  railway.  In  The 
Waler/ord  and  Liintrick  Railway  Gompany  ifp'-) 
y.  Evarnt-y  (resp.)  (12  Ir.  Com.  L.  Rep.  22ii  it 
appc«rod  tnat  a  railway  company  carried  their  rail- 
way over  a  county  presentment  road  b j  n 
a  bridge,  and  in  tne  conre  '  " 
their  works,  in  order  to  give  snincienc  aeaa  mom 
under  the  bridge,  slopeaaway  the  road  on  eadi 
side  of  the  bridge,  but  on  the  completion  of 
their  works  placed  the  road  in  a  state  of  per* 
manent  repair,  and  it  was  held  that  the  road 
was  not  an  "  immedinto  approach"  or  a  " neoeeaaiy 
work  connected"  with  the  bridge  within  the  mean- 
ing of  the  Railway  Clauses  Consolidai^ion  Act 
1845,  and,  conseqoently,  that  the  company  havinj; 
put  the  road  into  a  state  of  permanent  repair,  was 
not  bound  to  keep  it  in  repair.  The  same  was 
held  in  J-'o^bt-rry  v.  The  Watetford  aid  Limsrutt 
liailwiii/  C'lMjiany  (13  Irish  Com.  L,  Hep.  494). 
In  the  English  case  of  The  Lotulou  and  North  Wet- 
tern  R<iilway  Company  (apps.)  v.  The  Barveuoroftkt 
Highway  of  Skertan  (rosps.)  (33  L.  J.  168,  M.  C), 
thet«  it  was  held  that  where  a  railway  is  oairied 
over  a  hif^hway  t^  means  of  a  bridge,  no  liabQit; 
to  keep  in  repair  the  immediate  wroaohea  im 
each  side  of  the  bridee  is  cast  upon  the  oompanj 
bv  reason  of  any  of  tne  provisions  in  the  Railway 
Cflanses  Consolidation  Act  1845,  even  titoo^  tl« 
company  have  lowered  the  level  of  the  old  ht^way 
in  makmg  thoae  approaches.  [Cockbusi^C j. — 
Those  were  all  dedoed  in  caaea  whne  the  nUwtj 
\  went  over  ^\ia  tqa^.'^  '^m  ^inua.'^  U  tha  nwiyi. 


e  of  the  oonstmction  of 
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one  daiue  governs  both  kinds  of  road.  [Lush,  J. 
— The  company  are  bound  to  execute  and  main- 
tain. Yon  admit  that  they  must  execute,  why 
shoold  they  not  also  maintain  P]  There  is  no  reason 
why,  havinff  executed  the  building  of  the  bridge, 
they  should  also  maintain  the  road.  The  principle 
is  tne  same,  whether  the  road  goes  over  or  uncler 
the  railway.  The  46th  section  makes  no  distinc- 
tion. 

Quoin,  Q<C.,  for  the  respondent,  was  not  called 
upon. 

GoCKBUBir,  C.J. — ^You  are  asking  us  to  reverse 
our  former  decisions  upon  this  very  point.  In 
The  North  SU^ordahire  Railway  Company  (apps.) 
T.  Daie  and  otkers  (resps.)  this  court  neld  that  a 
railway  oompan^  having  carried  a  road  over  the 
railway  by  a  bridge  is  bound  to  keep  both  bridge 
and  road  and  all  the  approaches  thereto  in  repair, 
and  such  repair  includes  not  only  the  structure  of 
the  bridge  and  the  approaches,  but  the  metalling 
of  the  road  on  both.  The  same  argun^ent  was 
used  in  that  case  which  you  are  now  using.  The 
same  qaeation  was  afterwards  decided  in  Leach 
(app.)  V.  The  North  Sfaffardshire  Italiwaij  Com* 
IHJMij  (resps.)  (2*  L.  J.  150,  M.  C.)  If  you  wish  to 
question  thecte  authoiities  you  must  do  so  in  the 
Exchequer  Chamber.  They  are  at  present  binding 
on  us. 

JudtjineHtfoi'  the  respoudtntf. 

Attorney  for  the  respondents,  F.  H.  Wilcox^ 
Stoke<dey. 

Attorneys  for  the  appellants,  WlUiavisoii,  Hill, 
and  Co. 


Tuesday,  May  9, 1871. 
Atkims  (app.)  V.  Button  (resp.) 

Vaeeinaiwti  Ad  1867  (30  &  31  Vict.  c.  84),  «.  31— 
Child — Pcurent  eumtnoiied,  refiisitiy  to  produce 
— Order  for  vacciiuUion, 

The  Vaecinaiion  Act  1867  (30  ^'  31  Victx.  84),  s.  31, 
providee  that  umhi  an  informaHon  to  a  justice  of 
the  peace,  hy  ike  appeinted  ofir/yr,  thai  any  child 
under  the  age  of  fourteen  mars  lias  not  been  siic- 
eeeefulUf  vaccinated,  and  that  notice  given  to  tlie 
pa/rwU  or  person  ha/oing  the  custody  of  such  child 
to  procure  its  being  vaccinated  has  been  disre^ 
garded,  '*  (he  justice  may  summon  such  parent  or 
pereon  to  appear  with  ike  child  befoi'e  him  at  a 
certain  time  and  place,  and  upon  the  appearance 
if  ffie  justice  shaufind  after  such  exaininaJtion  as 
he  shM  deem  necessary  thai  Uie  child  has  not  been 
vaeei$uMted,  nor  has  already  had  tJie  small  pox,  he 
may,  tf  he  see  fit,  make  an  order  under  his  hand 
and  seal  directing  such  child  to  be  vaccinated 
within  a  certain  time,"  and  a  penalty  is  imposed 
for  disdipedience  of  the  order. 

Tne  reepondent  was  sttmMnoned  under  the  above 
eecHon  to  appear  vnth  his  cliild  before  a  magis' 
trate.  He  appeared,  but  refused  to  produce  the 
ehUd,  The  magistrate  was  satisjled  on  the  evidence 
given  h^ore  htm  that  the  chUa  was  a  year  and 
devenmcnths  old,  and  had  not  been  vaccinated,  nor 
had  had  the  smallpox,  but  he  thouglU  that  he  Juid  no 
juritdiction,  vpon  the  appearance  of  the  defendant 
wiUunU  die  aUld,  to  make  an  order  for  vaccir 
malum: 

Heidt  thai  the  production  of  the  child  before  the 
magitdrate  was  not  a  condition  precedent  to  the 
wMkmg  if  the  order,  and  that  upon  the  fade 
sMisd,  nuk  order  $hould  have  been  made. 


Case  stated  imder  20  &  21   Vict.  c.  43,  by  the 
Stipendiary  Justice  for  Wolverhampton. 

1.  The  defendant  was  summoned  to  appear 
with  his  child  before  me  on  the  18th  Jan.  1871,  to 
show  cause  why  an  order  should  not  be  made 
directing  his  child  to  be  vaccinated. 

2.  The  summons  was  taken  out  under  the  Vac- 
cination Act  1867,  and  was  as  follows  (omitting 
the  formal  parts) : 

WhereaH  information  in  writing^  has  been  laid  by  John 
Dutton,  an  officer  appointed  by  the  Board  of  Gnardians 
of  the  Wolverhampton  Unicm,  to  prosecute  persons 
charred  with  offences  a^nst  the  Vaccination  Act  1867, 
thatne  has  mason  to  beheTe  that  one  Lydia  Looisa  Jane 
Atkins,  a  child  under  the  age  of  fourteen  years  being 
within  the  snid  union  h  s  not  been  successfully  Taooi> 
natod  and  that  he  has  given  notice  to  you,  being  the  father 
of  Much  chiM,  to  procuro  its  being  vaccinated,  and  that 
this  notioo  hiW  b  en  di!*r.>g  rdod,  th'jse  ro  therefore  to 
command  you  U^  be  and  ai>p«.'ar  with  the  said  child  before 
mo  on  Wednesday  the  I8:h  day  of  Jan.  instant  at  twelve 
o'clock  at  noon  at  the  Police  Court,  Wolverhampton,  to 
answer  to  the  said  information,  and  to  show  cause  why 
an  order  should  not  be  made  directing  the  said  child  to 
be  vaccinated. 

3.  By  the  Vaccination  Act  1867,  it  is  enacted 
and  provided  as  follows : 

30  &  31  Vict.  0.  84,  s.  31.  If  any  registrar  or  any 
officer  appointed  by  the  guardians  to  enforce  the  pro- 
visions  of  this  Act  shall  give  information  in  writing 
t  J  a  iustice  of  the  peace  that  he  has  good  reason 
to  believe  that  any  child  under  the  age  of  fourteen 
vears  being  within  the  union  or  parish  for  which  the 
informant  acts  has  not  been  successfully  vaccinated, 
and  that  he  has  siven  notice  to  the  parent  or  person 
having  the  custody  of  such  child  to  procure  its  being 
vaccinated,  and  that  this  notice  has  been  disregarded,  the 
justice  may  summon  such  parent  or  person  to  appear  with 
the  child  bciore  him  at  a  certain  time  and  place,  and 
upon  the  appearance,  if  the  justice  shall  find  after  such 
examination  as  he  shall  deem  necessary  that  the  child  has 
not  been  vaccinated,  nor  has  already  had  the  small  pox, 
he  may,  if  he  see  fit.  make  an  order  under  his  hand  and  . 
seal  directing  such  cnild  to  be  vaccinated  within  a  certun 
time ;  and  if ,  at  the  expiration  of  such  time,  the  child 
shall  not  have  been  vaccinated,  or  shall  not  be  shown  to 
be  then  unfit  to  be  vaofsinated,  or  to  be  insusceptible  of 
vaccination,  the  person  upon  whom  such  an  order  shall 
have  been  made,  shall  be  proceeded  against  summarily, 
and  unless  he  can  show  some  reasonable  ground  for  his 
omission  to  carry  the  order  into  effect,  snail  be  liable  to 
a  penalty  not  exceeding  twenty  shillings.  .  .  . 

The  statute  of  the  11  A  12  Vict.  c.  43  (except 
sect.  11),  shall  apply  to  all  proceedings  under  this 
Act.  (a) 

4.  The  defendant,  who  had  been  previously  con- 
victed by  me  under  sects.  16  and  29  of  the  Vacci- 
nation Act,  appeared  to  the  summons  on  the  18th 
Jan.  1871,  ana  refused  to  produce  his  child  unless 
compelled  by  law  to  do  so. 

5.  There  were  several  adjournments  of  the  case, 
which  was  h^od  bv  me  on  the  22nd  Feb.  1871,  in 
the  presence  of  the  defendant,  who  appeared  without 
his  child. 

6.  I  was  satisfied  on  the  evidence  given  before 
me,  and  I  find  that  the  child  was  about  a  year  and 
eleven  months  old,  and  had  not  been  vaccinated  nor 
had  the  small  pox. 

7.  For  the  defendant  it  was  contended  that 
under  sect.  31  of  the  Vaccination  Act  1867  I  had 
no  jurisdiction  to  make  an  order  for  the  vaccination 
of  the  child  unless  she  was  present.  That  I  had 
no  power  to  compel  the  production  of  the  child,  or 
to  enforce  the  appearance  of  a  child  of  her  age  or 
to  proceed  under  the  ll&\SLN'v:Xi.  ^.  AS>^^.^^«t 
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parte  to  the  hearing  of  the  complaint  against  the 
defendant  as  though  he  was  a  party  foiling  to 
appear  to  his  summons,  as  in  fact  he  had  appeared. 

8.  I  had  doubt  on  the  matter,  but  I  was  of 
opinion  that  sect,  31  of  the  Vaccination  Act  1867 
could  not  be  construed  as  merely  directory,  but 
that  the  section  in  providing  spNecially  for  the 
appearance  of  the  child  gives  jurisdiction  to  the 
justice  to  make  an  order  only  upon  the  appearance 
of  the  parent  or  person  having  the  custoliy  of  the 
child  with  the  child  before  him,  and  after  such 
examination  as  he  (upon  the  appearance)  shall 
deem  necessary,  and  tnat  I  had  no  jurisdiction 
upon  the  appearance  of  the  defendant  without  the 
child,  and  m  the  absence  of  the  child,  to  make  the 
order  for  her  vaccination. 

9.  I  was  of  opinion  that  I  had  no  power  to  com- 
pel the  defendant  to  produce  the  child,  or  to  enforce 
the  appearance  of  a  child  so  young,  and  that  it  was 
very  doubtful  (even  if  the  construction  put  by  me 
on  the  principal  Act  is  wrong)  if  I  could  proceed 
ex  parte  to  the  hearing  of  the  complaint,  as  the 
words  of  the  stat.  11  &  12  Vict.  c.  43,  s.  2,  which 
gives  power  to  the  justices  to  proceed  ex  part^, 
seems  to  give  that  power  only  in  cases  where  the 
defendant  does  not  personally  appear. 

10.  I  therefore  declined  to  maxe  an  order. 

11.  At  the  request  of  the  complainant  I  granted 
a  case,  and  the  question  for  the  opinion  of  the 
court  is  "Whether  I  was  right  in  point  of  law 
in  declining  to  make  the  order  asked  for." 

12.  If  the  court  be  of  opinicm  that  I  was  wrong 
in  point  of  law,  I  respectfully  reouest  the  court  to 
remit  the  matter  to  me,  with  tne  opinion  of  the 
court  thereon. 

J.  Spooneb. 

6th  March,  1871. 

/.  0.  Gnffits,  for  the  apiiellant. — The  question  is 
whether  the  parent,  when  summoned,  could  avoid 
the  effect  of  sect.  31  by  not  producingthe  child. 
The  provisions  of  Jervis's  Act  (11  &  12  Vict.  c.  43) 
are,  with  the  exception  of  sect  3,  incorporated  with 
the  Vaccination  Act.  Sect.  1  of  Jervis's  Act 
enables  justices  to  issue  a  summons,  and  sect.  2 
provides  that  on  the  non-apj>earance  of  the  party 
summoned  a  warrant  may  be  issued,  or  if  where  a 
summons  shall  be  so  issued  as  aforesaid,  and  upon 
the  day  and  at  the  place  appointed  on  and  by  the 
said  summons  for  the  appearance  of  the  party  so 
summoned,  such  party  shall  fail  to  appear  accord- 
ingly in  obedience  to  such  summons,  then  and  in 
every  such  case,  if  it  be  proved  upon  oath  or  affir- 
mation to  the  justice  or  justices  tnen  present,  that 
such  summons  was  duly  served  upon  such  party  a 
reasonable  time  before  the  time  so  appointed  for 
his  appearance  as  aforesaid,  it  shall  be  lawful  for 
Buch  justice  or  justices  of  the  peace  to  proceed 
ex  parte  to  the  hearing  of  such  information  or  com- 
plamt,  and  to  adjudicate  thereon  as  fully  and  effec- 
tually to  all  intents  and  purposes  as  if  such  party 
had  personally  app>eared  beiore  him  or  them  in 
obedience  to  tne  said  summons."  Here,  however, 
the  party  summoned  certainly  did  appear,  so  it  is 
at  least  doubtful  whether  Jervis*s  Act  is  of  any  avail. 
[Blackburn,  J. — The  penalty  in  the  Vaccination 
Act  seems  to  be  imposed  for  disobeying  the  order, 
not  for  frustrating  the  making  of  the  order. 
Mkllor,  J. — The  magistrate  seems  to  have  read 
the  section  thus :  "  if  the  parent  chooses  to  produc^e 
the  child  I  can  go  on ;  if  ne  does  not,  my  summons 
Is  bruium  fulmen,  and  I  cannot  proceed."  But  I 
think  that  the  word  "examination"  inieanB,  not 


examination  (^  the  child,  but  of  the  evidenoe,  and 
the  magistrate  had  made  "  such  an  examination  as 
he  thoudbt  fit,"  although  the  child  was  not  before 
him.]  The  enactment  would  be  rendered  quite 
useless  if  it  might  be  defeated  in  every  case  by  the 
parent  not  producing  his  child. 

No  counsel  appeared  for  the  respondent. 

Blackburn,  J. — ^The  meaning  of  the  Act  of 
Parliament  must  be  that  the  parent  may  be  sum- 
moned before  the  magistrate,  and  he  may  be 
directed  to  bring  the  child,  but  his  doin^  so  is  not 
made  a  condition  precedent  to  the  making  of  the 
order,  and  if  the  ma^strate,  after  examining  the 
child  or  not,  is  convinced  on  the  circamBftanoes, 
that  the  child  has  not  been  successfully  vaodnatod 
and  that  the  notices  to  vaccinate  have  been  dis- 
regarded, he  may  convict  the  parent.  It  would  be 
very  absurd  if  the  Legislature  had  said  that  the 
appearance  of  the  chila  should  be  a  condition  pre- 
ccaent.  1  think  therefore  the  magistrate  should 
have  made  the  order  which  he  has  not  made. 

Mellor,  J. — I  am  of  the  same  opinion.  It  may 
be  very  advisable  that  the  child  should  be  brought 
but  if  the  parent  will  not  bring  it  his  contumacy 
cannot  be  supposed  to  interfere  with  the  magis- 
trate proceeding,  and  to  ol>struct  the  operation  of 
the  Act  of  Parliament.  It  cannot  be  said  thero 
is  not  a  colour  for  the  difficulty^  as  the  magistrate 
supposed  that  he  only  had  power  to  make  the  order 
on  the  appearance  of  the  party  with  the  child  He 
desires  that  the  case  mav  be  remitted  if  we  think 
he  ought  to  proceed,  and  I  presume  that  if  we  do 
so  he  will  then  make  the  order. 

Attorneys  for  the  appellant,  l^eale  and  PhUpoL 


April  26,  and  May  23, 1871. 

TOLLET  AND  ANOTHER  (apps.)  V.  ThOHAS  (resp.). 

Qaming — instrument  off  upon  a  game  ofekoMce 
—31  ^  32  Vict,  c,  62,  8.  3. 
The  appeUayits  were  convicted  under  sect,  S  of  the 
31  I*  32  Fie/.,  c  52  (The  Vagrant  Act  AmendmnU 
Ad  1868), /or  Jiaving  at  a  pubUe  place  unlaiufidUf 
gamed  with  a  certain  instrument  of  gaming  at  a 
gam^  of  cfia/nce,  Tlie  instrument  in  question  was 
a  tmirhine  hawing  on  it  nwmherSf  heeide  eoeik  ^ 
which  were  three  Jioles,  aiid  helUnd  ihose  again  wen 
figures  which,  by  a  mechanical  contrivancet  wen 
made  to  shift  bu  the  turning  of  a  key^  so  that  OM 
nuuiher  from  1  to  999  coidd  be  exhibited  hekimi 
these  heles.  On  Hie  top  of  the  machine  was  As 
word  **  total,**  and  beside  it  were  holes  in  loAid 
could  be  exhibited  in  a  similar  nuinner  fignrm 
shifting  on  the  turn  qf  ike  key.  The  appmaists 
took  this  ma>chine  to  a  race-course,  and  ihert 
appropriated  ecu:h  of  ili>e  ntmibers  to  designate  As 
particular  horse  to  run  in  a  race,  and  cmy  person 
who  wished  to  bet  on  a  partictdar  horse  a^osUed 
with  tJiem  ludf-a-croton,  and  received  a  tichet  with 
the  nurnber  appropriated  to  the  horse  sdeded  by 
the  better ;  ana  tlie  appellants^  by  a  turn  of  w 
key,  altered  tlie  figures,  increasing  Hie  sum  mmK- 
cated  alongside  of  that  number  by  one,  and,  as  the 
machine  wa^  contrived,  by  tlie  same  turn  qf  the 
key  increa,sing  the  sum  indicated  by  the  figures 
beside  the  total  by  one.  Thus,  if  at  the  beginning 
wlien  the  holes  were  filled  vp  ly  cyphers  the  first 
half-a-crown  was  aepositea  in  exchange  for  a 
iickei  bearing  Ois  nurnber  one,  flys  twi^l  qf  me  key 
ii)oul6t  oKOtUge  tKe  ]wg:wreft  ^stltMlsd  betide        ^'^ 
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(m«  frma.  OOOtnOOl,  •uuJolUo  ««»M  (tm« 
rAangp  tfte  figurei  '•jcliib!l''d  b/rnide  Ihe  totfU  an  ai 
then  aUo  to  thow  tiite.      If  Jieii  the  race  wot  run, 
Uu  hoUert  of  Hie  tteketa  which  had  tiiisn  ilie  num- 
ber appropruiied  to  the  vriiiniaij  horse,  were  en- 
HQfd  to  dwide  among  thein  llu:  amnunt  of  the  total, 
{en  10  per  cent.  dUctmnl,  w'ltr/i  wag  to  be  deducted 
hp  tke  amMaaU,  th«  jtro^iefort  of  tlie  inaehine : 
Held,  that  mm  iiku  a  wagering  with  an  inttrumeni 
of  gaming  on  a  game  of  chance  mithm  the  meon- 
inyofiect.  Sqffhe31^3i  Vict.  c.  52. 
This  wu  a  cue  BteCed  under  the  20  A  21  Vict. 
c  43,  upon  a  iXMiviction  bj  two  jitRticea  of  Wolver- 
hampboo  ol  the  appelltintB,  nnder  sect.  3  nt  the 
31  *  33  Vict.  c.  52  (The  Vagrant  Act  Amendment 
Aft  1868)  for  gaming  in  a  pnblic  place  with  an 
■    *  ifcnance. 

held  at  Wolverhampton, 
I  John  Ford,  Eatjrs.,  two 
of  the  jiutioes  for  the  borough,  on  the  11th  Aug. 
1670,  Cbariw  Tidlet  the  jonnffer,  and  John  Lyshon 
(hereinafter  called  the  appellantB),  then  betiiK  in 
cnatod;  at  the  borongh  polire,  were  chaivea,  at 
the  instanoe  of  James  Thoma»i,  inspector  of  police 
for  die  said  borongh  (hereinafter  c«lled  the  reMiion- 
dent),  nnder  aect,  3  of  the  statute  31  A  3'2  Viet. 
c  S&,  for  that  they,  the  eaid  appellnntn.  on  the 
10th  Ang,  then  instant,  at  the  said  boroiigli,  did  iti 
a  oertain  open  and  pubUc  place  there  situat«  to 
which  the  public  has  access,  (to  wit),  the  Wolver- 
hampton raoeconrse,  unlafffnlly  game  with  s 
oertain  article  used  as  an  instrnment  or  meana 
of  wagering  on  gaming  at  a  game  of  chance,  con- 
trary to  the  Btatute  in  that  case  made  and  pro- 
vided. And  npon  the  hearing  of  such  charge 
the  ^ipellanta  were  c<wivicted  and  adjudged  to 
be  n^nee  and  v^abonds  within  the  intent  and 
meaning  of  the  5  Oeo.  i,  c.  83,  and  were  sentenced 
to  aewi  dan  imprisonment  with  hard  labour. 

2.  The  fbUowing  bets  were  either  proved  before 
OB  or  admitted  by  both  parties :  That  the  respon- 
dent, Jamea  Thomas,  an  inspector  of  police  for  the 
BBid  bomurii,  wee  on  duty  on  the  sntd  raoeoonrse 
on  tbe  lOtti  Aug.  last,  and  saw  the  appellants 
aboBt  (ma  hnndred  yards  from  the  grand  stand ; 
tbey  were  staading  on  stools,  the  machine  which 
ha  aesiad  and  prodaoed  in  court,  called  the  "  Pari 
ICntiul,"  was  between  them;  the^  were  both 
ahoutiug,  "  Now,  gentlemen,  what  will  yon  back ; 
wha*  wdl  jon  1^  yoor  money  on  P  "  He  saw 
tbMB  noem  money  and  give  tidceta  similar  to 
tfaoM  ha  prodnced;  that  he  taw  that  going  on 
*»™«lt  two  imam;  that  the  public  hod  access 
ta  tin  noMoarae:  that  he  had  seen  similar  ma- 
ohinaa  tin  day  betore  ra  the  raceoonrse,  and  that 
be  did  not  previovBly  caution  the  appetlanta )  that 
he  anr  no  money  paid  over;  that  when  a  person 
paid  balhi-OtMni  he  had  a  tiaket  given  him,  and 
that  Um  madune  was  used  as  a  means  of  register- 
ing the  RKMe  total  of  money  received,  and  eybibit- 
thoee  persons  who  had  been 
I  the  nice.     Edward  Evans,  a 

.__^ .  fiMT  the  said  borough,  also  de- 

poaad  that  be  was  cm  dutv  on  the  racecourse 
on  tlw  lOtb  Aug.  inst,  ana  saw  the  ^>pellante 
there ;  ibtt  they  were  standing  on  stools,  and  had 
hoU  «f  the  maohine  produced;  that  they  were 
"to  by  oot  titeir  money,  and  he 
, ,  iwieive  money  and  give  tickets ; 

oontiDgent^  for  titte  dmoait  was  the  resnlt 
naa.    U  was  alta  sthmtted  bj  Htb  apfvel- 


rthegniMti 
mff  each  total 
inoDoed  to  I 


lants  that  they  deducted  a  coramissicm  of  10  per 

cent,  from  the  gross  totnl  oF  money  received. 

'i.  On  the  part  of  the  ap)>ellantH  it  was  con- 
tended that  there  had  been  no  offence  committed 
within  the  intent  and  meaning  of  the  3rd  section 
of  the  31  ft  32  Vict.  c.  52,  inasmuch  aa  the  appel- 
lants had  not  been  nsing  an  instrument  of  gaming 
as  contemplated  by  the  said  section.  That  the 
instrument  must  be  one  upuii  the  action  of  whioh 
the  whole  issue  of  the  bet  entirely  depended,  and 
that  there  was  no  evidence  to  show  that  the  instru- 
ment used  bj  the  appellants  was  an  instrument  of 
that  kind,  inasmuch  us  the  event  to  be  determined 
did  not  in  any  way  depend  npon  the  instrument. 
That  it  was  Himplj  a  cetting-book  upon  a  largo 
scale  upon  which  were  recortled  the  amounts  staked 
npon  cncli  horxe.  It  wia  further  contended  that 
no  olfence  h^id  been  committed  within  the  intent 
and  meaning  of  the  )<aid  statute,  inflsmnch  aa  that 
section  only  applies  to  playing  or  betting  by  way 
of  wagering  on  gaming  by  the  person  using  the 
instrument,  ana  that  there  was  no  evidenoa  to 
show  that  the  appellants  were  playing  or  betting 
bv  way  of  wogenng  on  gaming  and  fiirthor  that 
t^e  facts  adduced  £d  not  support  the  charge. 

4.  On  the  part  of  the  respondent  it  was  con- 
tended that  the  evidence  would  fully  justify  a  con- 
viction, and  that  the  appellants,  by  inviting  the 
public  to  lay  out  their  money,  and  by  their  receiv- 
ing money  to  be  disposed  of  by  them  according  to 
the  result  of  the  races,  and  the  instrument  be:ns 
aaed  aa  a  means  of  registering  the  amount  (n 
money  received,  and  also  as  an  advertisement  of 
the  process  of  betting,  was  essentially  playins 
with  an  instrument  of  gaming  within  the  intent 
and  meaning  of  the  said  section. 

5.  The  jnstices  were  of  opinion  that  the  machine 
was  an  advertisement  to  facilitate  gaming,  and 
was  a  means  of  wagering  on  gaming  within  the 
intent  and  meaning  of  the  3rd  section  of  tho 
31  A  32  Vict.  c.  52,  and  gave  the  determination 
against  the  appellants  in  the  manner  before  stated. 

6.  The  questions  for  the  opinion  of  the  conrt, 
therefore,  are,  whether  the  appellants,  using  the 
instrument  c^ed  the  Pari  Mntuel,  on  the  Wolver- 
amptcn  racecourse,  which  the  justices  held  to  be  a 
public  place  within  the  meaning  of  the  Act,  in  the 
manner  stated  in  this  case,  was  a  means  of  playing 
or  wagering  on  gaming  at  a  game  of  chance  and  a 
oommission  of  an  offence  against  the  3rd  section 
of  the  31  A  32  Vict-  c  52,  whioh  section  is  as 
follows: 


Evar:^  penon  pbqring  ac  betting  by 


y  of  wogerinf 


or  Aminf>  in  any  akratt,  iDod,  hi^hwa;,  or  othu  op^ 
and  pnUio  plooa,  or  in  onv  plaoe  to  wldoh  the  publie 
have,  or  an  permitted  to  have  oooeM,  at  or  with  any 


or  other  artiije  uaed  oa  an  inatrament  or  mouia  of  moh 
wafcsring  on  nTniiis,  at  any  ganu  or  pretended  (rome  of 
ehuoe,  ■baU  be  deemsd  a  nwne  and  vagabond,  and 
pimiihed  oadertiie  proTuiona  of  5  Qeo.  4.  o.  S3, 

If  the  court  should  be  of  opinion  that  the  said 
conviction  was  le^lly  and  properly  made,  and  the 
appellantB  were  in  reality  committing  an  offence 
within  the  meaning  of  the  said  statute  (the  Vagrant 
Act  Amendment  Aot  1868),  the  said  conviction  is 
to  stand. 

But  if  the  court  should  be  of  opinion  otherwise, 
tiien  the  said  charge  against  the  ^>pellants  is  to  be 
dismissed;  in  the  meantime  the   s^^Usiiite  ia« 
bound  over  in  recogmaancw  \n  v^^«Bit  exA  visdn 
the  derauoBcA  tlie  couTt  on  >^«  <pe««atA.  cumi- 
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Q-B.] 


ToujST  AMD  ANOiHEK  (appB.)  «.  Thokas  (resp.) 


[Q.B. 


A  copy  of  the  conviction  of  the  said  appellants 
is  annexed  to  the  case. 

Given  under  our  hands  this  27th  Sept.  1870,  at 
the  borough  aforesaid.  Hknrt  Walker. 

John  Fokd. 

By  the  31  A  32  Vict.  c.  62,  s.  3  (The  Vagrant 
Act  Amendment  Act  1868),  it  is  enacted  that — 

Erery  person  playing  or  betting  by  way  of  wagerine  or 
gaming  in  any  stroet,  load,  highway,  or  other  open  and  poblio 
place,  or  in  any  place  to  which  the  public  hare  or  are  per- 
mitted  to  have  access,  at  or  with  any  table  or  instroment 
of  gaming,  or  any  coin,  card,  token,  or  otiier  article  used  as 
an  instrument  or  means  of  such  wagering  on  gaming  at 
any  game  or  pretended  game  of  chance  shall  be  deemed  a 
rogue  and  vagabond  within  the  true  intent  and  moaning 
of  the  recited  Act  (5  Geo.  4,  c.  83),  and  as  such  may  be 
convicted  and  punished  under  the  provisions  of  that  Act 

Harris  appeared  for  the  appellants.  —  This 
con\'iction  cannot  be  supported.  It  is  necessary 
to  prove  six  things :  First,  that  the  appellants 
were  playing  or  betting — playing  under  this 
section  means  gaming  for  money.  There  was  no 
proof  of  this.  [Blackburn,  J. — You  sav  that  if 
the  party  himself  does  not  play,  though  he  allows 
others  to  play,  he  is  not  liable.]  Not  quite  so,  as 
in  that  case  there  would  be  a  setting  up  a  game. 
But  in  this  case  there  was  no  evidence  of  any 
playing  or  betting  in  the  proper  understanding  of 
tho^e  terms.  Secondly,  the  betting  must  be  by  way 
of  watering  or  gamuig.  There  was  no  evidence 
that  uiQ  appellants  wagered  or  gamed.  Thirdly, 
the  place  nuKst  l>e  a  public  place,  and  I  must  admit 
that  this  was  such  a  place.  Fourthly,  it  must  be 
with  an  instrument  of  gaming.  Both  the  old 
Vagrant  Act  and  the  present  one  were  directed  to 
tables  and  things  of  tliat  sort,  which  were  instru- 
ments of  gaming,  and  which  themselves  had  a 
particular  action.  The  using  of  the  instrument 
alone  is  not  sufficient  unless  the  party  himself 
plays  or  bets.     [Blackbuux,  J. — I  take  it  that  if  he 

Eroduoes  the  instrument  for  others  to  play  with, 
e  would  be  using  it  within  the  meaning  of  the 
Act].  Fifthly,  it  must  be  shown  that  this  is  an 
instrument  of  gaming.  This  is  simply  an  instru- 
ment for  registering  bets ;  it  is  in  effect  nothing 
more  than  a  betting  book,  and  what  it  does  might 
be  e(]ually  well  done  upon  a  sheet  of  paper.  If 
this  is  an  instrument  of  gaming,  so  would  oe  any- 
thing, which  records  a  bet.  Sixthly,  it  must  be  "  at 
any  game  or  pretended  game  of  chance."  This 
was  a  horse  race,  which  cannot  be  said  to  be  a^me 
of  chance.  In  Hirst  v.  Mohsbury  (L.  Rep.  6  Q.  B. 
130 ;  23  L.  T.  Rep.  N.  S.  556)  it  was  held  that  a 
dog  race  was  not  a  game  of  chance.  [Lush,  J. — 
You  say  it  must  be  an  instiiiment  which  in  some 
way  itself  decides  the  game.]  Yes,  and  the  party 
must  either  bet  or  play.  This  is  an  instrument 
the  object  of  which  is  merely  to  supply  the  defect 
of  memory,  and  to  register  the  bets  of  persons. 

James,  Q.  C.  for  the  respondent. — This  is  an 
instrument  of  gaming.  It  is  more  than  a  record 
of  betting.  A  betting  book  would  be  merely 
memoranda  to  refresh  the  memory;  this  is  of 
a  different  nature  and  for  a  different  pur- 
pose. Persons  bet  by  moans  of  this  machine. 
A  mere  record  of  bets  would  not  enable  a 
person  to  bet  as  this  machine  docs,  for  no  one 
would  know  who  the  others  are  who  have  bet  upon 
horses.  He  would  iudge  of  how  to  bet  by  seeing 
how  others  have  bet.  [Cockburn,  C.  J. — The 
difficulty  is,  that  the  instrument  must  be  used  with 
reference  to  a  game  of  chance.  A  horse  race  is 
certainly  not  a  game  of  chanOe.]    It  is  a  chatloe  to* 


the  party  who  bets,  as  he  takes  the  money  of  those 
who  have  betted  on  the  horses  that  do  not  win. 
He  runs  a  chance  quite  apart  from  the  winning  of 
a  particular  horse.  The  betting  cannot  be  worved 
without  the  table. 

Han-is  in  reply. 

Cur,  ado,  vulL 

Map  23.  —  CocKBURN,  0.  J.— This  is  a  case 
stated  for  the  opinion  of  the  court  by  two 
justices  who  had  convicted  the  appeUants  under 
31  &  32  Vict.  c.  52,  which  enacts,  ''that  any 
person  playing  or  betting  in  a  poblic  place  at  or 
with  any  table  or  instrument  of  gammg,  or  any 
coin,  card,  token,  or  other  article  used  as  ao  instru- 
ment or  means  of  such  wagering  '  on  *  gaining  at 
any  game  or  pretended  game  of  chance,  may  be 
convicted  and  punished  as  a  rogue  and  vajn^bond.*' 
There  seems  no  doubt  that  the  word  "  on  in  this 
statute  is,  by  a  clerical  error,  substituted  for  "  or," 
and  that  the  statute  is  to  be  read  as  if  the  word 
was  "  or.*'  Tlie  article  which  was  actually  used  on 
this  occasion  is  not  sufficiently  described  in  the 
case ;  but  it  was  produoed  in  court,  and  we  had 
the  opportunity  of  personal  inspection.  It  was  a 
machine  having  on  it  numbers,  beside  each  of 
which  were  three  holes,  and  behind  thoee  again 
there  were  figures,  which^  by  a  mechanical  contri- 
vance, were  made  to  shift  by  turning  a  key, 
80  that  any  number  from  1  to  91^  could  oe 
exhibited  behind  these  holes.  On  the  top  of 
the  machine  was  the  word  "Total,**  and  beside 
it  were  holes  which  could  be  exhibited  in  a 
similar  manner  figures  shifting  on  the  torn  of 
the  key.  The  appellants  took  this  machine  to  the 
racecourse,  and  there  appropriated  each  of  the  num- 
bers to  designate  the  particular  horse  to  ran  in 
a  race,  and  any  person  who  wished  to  bet  on  a 
particular  horse  deposited  with  them  half  a  crown, 
and  received  the  ticket  with  the  number  appro- 
priated to  the  horse  selected  by  the  bettor ;  ana  the 
appellants  by  a  turn  of  the  key  altered  the  figures 
increasing  the  sum  indicated  alongside  of  that  num- 
ber by  one,  and  as  the  machine  was  contrived  by 
the  same  turn  of  the  key,  increasinff  the  soxn  indi- 
cated by  the  figures  beside  the  total  dy  one.  ThoB, 
if  at  the  beginning,  when  all  ^e  holes  were  filled 
up  by  cyphers,  the  first  half  a  crown  was  deposited 
in  exchange  for  a  ticket  bearing  the  No.  1,  the 
twist  of  the  key  would  change  the  figures  exhibited 
beside  No.  1  from  0  0  0  to  0  0  I,  aaSi  at  the  same 
time  change  the  figures  exhibited  beside  the  tot4 
so  as  there  also  to  show  1.  When  the  laoe  wis 
run  the  holders  of  tickets  which  had  then  the 
number  appropriated  to  the  winning  boTBe  were 
entitled  to  divide  among  them  the  amoont  of  the 
total,  less  10  per  cent,  disooant,  whicdi  was  to  be 
detained  by  the  appellants,  the  proprietors  of  the 
machine.  Thus,  with  in^^uity  worthy  to  be  em- 
ployed in  a  better  cause,  it  was  contrived  that  eadi 
person  who  was  induced  to  bet  ought  see  at  a 
glance  what  was  the  amount  of  the  odds  oflfered 
him  if  he  bet  on  any  particuh  r  horse,  bat  (and 
this  is  material  to  be  observed)  the  state  of  the 
odds  was  liable  to  be  changed  before  the  race  was 
run.  To  illustrate  what  is  meant,  let  as  suppose 
that  at  some  particular  time  the  figures  opposite 
total  indicated  that  ninety-nine  half-crowns  had 
been  deposited,  and  those  opposite  No.  1  showed 
that  for  some  reason  or  other  no  ticket  had  been 
taken  out  for  that  horse,  anyone  seeixiff  and  nndcr- 
stimding  this  would  know  that  if  he  dBpoeited  his 
half -crown  ^and-  took  a  ticket   for   No.  U  thns 
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[(J.B. 


a  hol<ter 


i  unaltered  till  the 
horse  desi^^nated  bj  No.  1  won  the  ra 
of  this  ticket,  receive  ninety  half- 
be  woohl  also  know  that  the  odda  were  liiiblo 
to  be  altered.  For  example,  if  a  hundred  persons 
BQb8e<iiiently  dopoKited  half-crowiiB  ao  as  to  swell 
tbe  tot^  to  200,  and  noae  took  tickets  for  No.  1, 
be  would  in  the  event  of  his  winning  receive 
180  half-crowns ;  but  if  nineteen  of  those  new  de- 
poeitors  took  tickets  for  No.  1,  he  would,  in  the 
eveutof  winnine,  only  receive  nine  half-crowns,  for 
the  total  woula  have  to  be  divided  between  the 
holders  of  No.  1  ticket  and  the  other  nineteen. 
The  person,  therefore,  who  by  means  of  this 
machine  is  induced  to  port  with  his  half-crown 
does  BO  on  a  Bpeculation,  tne  chance  ofremuneration 
dependinc  upon  two  events,  one,  viz..  whether  his 
horse  wins  determining  whether  he  shall  get 
bock  anything ;  the  other  event,  viz.,  how  many 
gamblerB  shall  deposit  their  half-crowns,  and  upon 
what  tickets  detemtining  how  much  he  shall 
receive  in  the  event  of  bis  winning.  Over  neither 
Cfcnt  could  he  by  any  scheme  or  effort  of  his 
exercise  aoy  control.  There  is  no  doubt  that  the 
bet  was  nuide  in  a  public  place.  The  qnestion 
for  our  consideration  is  wnether  the  machine 
referred  to  in  the  case  is  an  instrument 
or  naeans  of  wagering  or  gaming  at  a  game 
of  chance  within  the  meaning  of  the  Act  (31  &  32 
Vict  c  52,  a.  3).  This  again  resolves  itself  into 
two  questions — first,  is  the  machine  an  instrument 
of  wagering  or  gaming  P  secondly,  is  the  game  on 
which  w^ering  took  pWe  nnder  the  circ  mstanceB 
■toted  a  game  of  chance?  On  the  first  question 
it  was  urged  that  the  instrument  was  not  an  instm- 
ment  of  wagering,  inaamnch  as  the  wagering  took 
place  qoite  independently  of  it,  the  using  of  the 
machine  being  confined  to  the  registering  of  the 
beta  made,  a^  ^lat  a  book  or  lar^  sheet  of  paper 
nu^t,  tbougb,  no  doubt,  less  distmctly,  have  been 
mi^  avail^e  for  the  same  purpose.  This  argu- 
ment, though  at  first  a  specious  one,  will  not,  in 
oat  <^iimoit,  hold.  The  machine  in  question  is  a 
mecbanical  contrivance  for  enabling  persons 
wailing  to  bet  on  the  event  of  a  race  to  ascertain 
UiA  state  of  bets  already  made  on  the  different 
horses  ^xiut  to  run,  and  to  calculate  the  chance  of 
■aooeaa  according  as  they  may  bet  upon  any  par- 
tioolar  boree.  "fiiere  can  be  no  doubt  that  it  ma- 
terially BsaiatB  tbe  parties  resorting  to  it  in  the 
<meraCion  <rf  betting,  and  we  cannot  doubt,  therefore, 
tMtitiansedaaan  instnunent  or  means  of  betting. 
Wbatber  some  other  oontrivanoe  might  be  resorted 
to  whidi  wonld  not  be  an  inetrament  or  means  of 
wagering  wittiin  the  statute,  is  a  question  we  may 
hare  to  de^de  hereafter,  and  with  which  we  need 
ttoi  troabla  onrselTee  now.  It  is  enough  to  say 
that  the  instrument  in  question  is  intended  to 
■anst  peraons  in  wagering,  and  nndoubtedly  has 
that  effect,  this  being  enough  to  bring  it  within  the 
worda,  as  it  certainly  is  wi^in  the  meaning  of  the 
■tatnte.  The  second  qnestion  is  whether  the  wager- 
ing thna  owried  on  is  wagering  on  a  game  of  chance. 
It  mm  orwad  npon  us  in  the  argument  that  the  bet- 
tinff  here  oeLag  on  the  event  of  a  horse  race,  it  could 
not  be  oooaidared  as  wagering  on  a  game  of  ohauoe, 
ft  boTM  race  not  properly  coming  within  such  a 
ja^TiitinTi.  ^  is  unnecessary  to  determine  whether 
if  thk  inatnunwit  had  been  tiaed  nmply  for  regis* 
teiiu;  beta  on  the  event  of  a  horse  race  the  case 
mnld  ban  bees  iritinii  tbe  tMsate.    Whether  a 


horse  race  be  in  itself  a  game  of  chance  or  not, 
we  can  entertain  no  doubt  that  if  some  additional 
element  of  chance  be  introduced  the  wagering 
on  a  horse  race  may  be  convorte<l  into  a  game 
of  chance.  Thus,  to  use  a  familiur  illustration, 
a  lottery  in  which  each  individual  draws  a  par- 
ticular horse,  and  on  the  success  of  which  the 
winning  the  stakes  depends,  would,  wo  cannot 
doubt,  constitute — that  is  between  the  parties  to 
such  a  lottery — a  game  of  chance.  In  the  present 
instance,  an  elementof  chance  is  introdaced.  which, 
though  not  having  any  reference  to  the  main 
event,  namely,  the  result  of  the  race  in  the  winning 
of  a  particular  horae,  is  yet  essential  to  making  the 
wagering  laid  upou  the  winning  horse  profitable  to 
tbe  better.  The  winning  of  the  horse  betted  npon 
is,  of  course,  the  primary  condition  of  the  wafer 
being  won.  But  whether  the  winning  of  the 
wager  shall  be  productive  of  any  profit  to  the 
winner,  and  more  especially  what  the  amount  of 
that  prafit  shall  be,  depends  upon  the  state  of  the 
bet  with  reference  to  the  number  of  bets  laid  on  or 
against  the  winning  horse,  a  state  of  things  fluc- 
tuating from  one  minute  to  another  throughout 
the  duration  of  the  betting.  Now  this  being  some- 
thing wboUv  independent  of  the  issue  of  the  race, 
as  well  as  of  the  will  and  judgment  of  the  winner, 
depending  as  it  does  ugion  the  will  and  caprice  of 
the  other  persons  betting,  is  a  matter  obviously 
of  nncertaintv  and  chance  to  tbe  individual  better, 
more  especially  in  the  earlier  period.  This  being 
BO,  and  as  there  am  be  no  doubt  that  the  racecourse 
on  which  this  betting  was  carried  on  was  a  public 
place  within  the  meaning  of  the  statute,  we  are  of 
opinion  that  the  conviction  was  right,  and  must  be 
amrmed. 

Ctnviefion  qMmied.{a) 

Attorneys   for  appellant)'.   Auelin,  De  Qex,   and 
Harding,  for  CUetton,  Birmingham. 

Attorney  for  respondent,  0.  W.  Callell,  for  Croia- 
der,  Wolverhampton. 

Tuetday,  May  23,  1871. 

Ex  parte  Da  vis. 

A'taidf  and  baMery — Information  for — Ditmuaal  oj 

infoi-malion — Certificatf  —Requiring    a   recogni- 

tannf.  ft)  kve^  the  peace. 

An    informaiuni    uitu    laid   agaiiiat   A.  B.  for  on 

atsauU    and    battery,    and    a    ntmmoHt    iaeued 

against  him  fir  tkal  offence.     At  tiie  iutanttg,  Ih'^ 

jiulicrt  dUmuted  the  infiH-matUm  and  gave  kin 


501.  to  keep  the  peace  for  aix  montht: 
Held,  that  notwUlutanding  thejtutiee*  di«nu»iedth« 
information,  Ihei/  were  lagaUy  justified  in  requir- 
ing a  reeognieanee  to  keep  the  peace. 
This  was  an  application  for  a  certiorari  to  remove 
a  recognisance  to  keep  tbe  peace  into  this  court 
for  the  puipose  of  being  quaehod. 

The  application  was  made  upon  an  afGdavit  of 
Mr.  Davia  Davis,  of  Newtown.  Montgomeryshire, 
wine  and  apirit  merehant,  which  atated  that  on  the 
14th  March  last  John  Hale  laid  an  information 
against  him,  the  said  David  Davia,  before  one  John 

(a)  This  oan  li*d  been  prsTionslj  argued  in  Hilary 
^^m,  in  the  B^  Conrt,  beftne  Hellor  and  Lnah,  JJ.,«ho 
took  tins  to  oonsidar  their  jodfrmeot,  bat  who  ultimatal* 
dinoted  that  the  oaM  •honld  be  re-wvned  betore  the  fall 
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Price  Drew,  Esq.,  a  justice  for  the  said  county,  for 
that  he  did,  on  the  said  14th  of  March,  unlaw- 
fully assault  and  beat  the  said  John  Hale; 
that  on  the  15th  of  the  said  month  he  was  served 
with  a  summons  for  assaulting  and  beating  the 
said  John  Hale ;  that  he  duly  appeared  at  the  time 
and  place  mentioned  in  the  said  summons,  before 
the  said  John  Price  Drew,  T.  W.  Hare,  and  J.  C. 
Bayard,  Esqrs.,  three  justices,  when  the  said  sum- 
mons came  on  for  hearing ;  tibat  the  said  justices 
after  having  heard  the  evidence  adduced  m  sup- 
port of  the  said  charge,  adjudicated  that  he  was 
not  guilty  of  the  said  chai^  and  dismissed  the 
said  information,  and  thereupon  they  granted  him  a 
certificate  of  such  dismissal,  which  said  certificate 
was  in  the  words  and  figures  following :  (The  cer- 
tificate was  set  out),  that  the  only  charge  made 
against  him  before  the  said  justices  was  the  afore- 
said char^  of  assault,  and  that  no  evidence  was 
given  against  him  except  in  support  of  the  said 
charge  which  was  dismissed.  Yet  the  said  justices 
upon  the  hearing  of  the  said  information  ordered 
and  directed  him  in  respect  of  the  said  charge  of 
assault,  so  dismissed  as  aforesaid,  to  enter  into  his 
own  recognisances  in  the  sum  of  502.  to  keep  the 
peace  for  six  months. 

Morgan  LUml,  for  the  applicant. — ^The  only 
charge  against  Mr.  Davis  was  tor  an  assault,  which 
the  justices  dismissed,  giving  him  a  certificate 
which  is  a  bar  to  further  proceeding  for  the  same 
assault.  [CocKBURN,  C.J. — The  dismissal  of  the 
charge  of  assault  may  be  said  to  have  been  sub 
modo.  The  justices  may  well  have  thought  that 
there  was  no  actual  assault,  but  that  there  were 
threats  which  called  for  protection.]  There  was 
no  information  calling  upon  him  to  enter  into  any 
recognisance  to  keep  the  peace.  [Blackburn,  J.— 
I  am  not  aware  that  any  such  information  is 
necessary  when  the  party  is  before  the  justices.] 
No  threats  were  proved  to  have  been  uttered  by 
the  defendant.  [Cockburn,  C.  J. — It  often  occurs 
that  the  justices  say  no  assault  has  been  proved, 
but  there  has  been  such  violent  conduct  shown 
that  we  shall  require  a  recognisance  to  keep  the 
peace.  Mellor,  J. — The  oonauct  of  the  party  may 
nave  fidlen  short  of  an  actual  assault,  but  it  ma^ 
nevertheless  have  been  sufficient  to  justify  his 
being  bound  over  to  keep  the  peace.  He 
may  have  used  violent  words,  which  though 
not  an  assault  may  have  shown  an  inten- 
tion to  commit  one.]  There  were  two  courses 
open  to  the  complainant:  he  may  have  charged 
tne  defendant  with  the  using  oT  threats  if 
those  only  had  been  used,  and  so  have  had  him 
bound  over ;  or  if  an  actual  assault  had  been  com- 
mitted, he  may  have  laid  his  information  for  it. 
[Cockburn,  C.  J. — ^There  was  an  information  of  an 
actual  assault ;  but  in  the  opinion  of  the  justices 
no  actual  assault  was  committed,  but  they  maj 
have  thought  that  there  was  an  intention  to  commit 
one.]  By  the  24  &  25  Vict.  c.  96,  s.  44,  the  justices 
are  required  to  give  a  certificate  upon  tne  dis- 
missal of  a  charge  of  assault,  which  they  gave  in 
this  case ;  and  by  the  45th  section  such  certificate 
releases  him  from  all  further  or  other  proceedings, 
civil  or  criminal,  for  the  same  cause ;  and  it  has 
been  held  that  the  effect  of  such  certificate  is 
a  bar  to  all  other  proceedinflrs  founded  upon  the 
same  cause,  thougn  in  a  different  shape.  If  the 
justices  had  convicted  of  the  assault,  they  may  nn- 
dcMibiedly  hove  required  him  to  have  entered  into 
his  recognisance  to  keep  the  peace.    [Cockbubv, 


C  J. — ^There  must  have  been  something  more  in  the 
case  than  the  bare  assault.]  The  affidavit  nesativee 
all  other  causes.  There  was  no  evidence  of  threats. 
[Cockburn,  C.  J. — ^Threats  need  not  be  by  wards; 
they  may  consist  of  gestures.  The  justices  may 
well  have  said  it  has  not  come  to  an  acfenal  aesanlt^ 
or,  the  assault  was  of  too  trivial  a  nature,  and, 
therefore,  we  will  not  convict  of  that  offence^  but 
there  is  enough  shown  to  warrant  us  in  binding 
over  the  party  to  keep  the  peace.]  The  certi  cate 
would  in  such  case  be  a  bar.  [BLiLCKBUiui,  J- — Am 
to  an  action  or  proceeding,  oy  way  of  panish- 
ment.  But  this  is  only  a  precautionary  proceeding 
to  prevent  a  breach  of  the  peace.] 

Cockburn,  C.J. — We  think  the  magistrates 
were  justified  in  the  course  they  adopted,  and  we 
ought  not  to  grant  the  rule. 

Attorney  for  the  applicant,  Beeehafn,  Kewtown. 


COUBT  OF  COXMOV  F£EAS. 

Repiortedlqf  M .  W.  McKbujik  and  H.  H.  UocKUia,  Stqn , 

BAni«t«n-«UlAw. 

Wedtiesday,  June  7, 1871. 
JONSS  V.  OwsN. 

Nfujlnjcnce — Cotipled  greyhannds — High  road, 
Uprm  a  rvfmenee  of  aU  mutters  in  difference  wiikout 

pletuiinySt  the  arbifrator  found  tJuU  the  defendant 

had  been  tjniUij  ofneffligence  in  thai  his  two  ^rey- 

hofinds,  coupled  togetlier,  rushed  aacUnet  ihepUUn^ 

tiff  on  a  hfyh  road^  knocked  him  do%en,  and  broke 

his  leq. 
Held,  that  thi4t  finding  teas  good  in  law,  aUhougk 

there  was  no  evidence  of  scienter. 
This  was  a  special  case  stated  by  an  arbitrator,  to 
whom  all  matters  in  difference  between  the  partiet 
had  been  referred,  without  pleadings. 

The  plaintiff  complained  of  the  negligence  of  tiie 
defendant  in  the  conduct  and  management  ol  two 
greyhounds  belonging  to  the  defendant,  wberebf 
the  plaintiff  alleged  mat  he  received  iigary,  and 
the  arbitrator  found  that  iho  following  were  ik& 
facts  attending  the  occurrence . — 

The  plaintiff,  who  was  a  farm  bailiff,  and  about 
forty-five  years  of  lu^,  was,  in  the  mondi  of  Aug. 
1868,  about  9  o'clock  in  the  eveninfl^  walking  on  a 
highway  about  fifty  yards  outside  me  town  S  Car" 
n«rvon.  He  heaid  the  bark  of  a  dog,  and  two 
greyhounds  suddenly  met  hira,  and  were  in  the  aflt 
of  passing  by,  one  on  each  side  of  him,  when  he 
was  thrown  violently  down  in  oonseqnenoe  of  a 
chain  or  piece  of  rope  with  which  the  do^  wars 
coupled  toother  coming  in  contact  with  his  legs. 

The  plaintiff  first  saw  the  dogs  when  they  were 
about  three  or  four  yards  from  him;  they  were 
then  running  towards  him  as  fiuit  as  they  oooU: 
he  had  not  time  to  avoid  them,  and  owing  to  iti 
being  nearly  dark  he  did  not  see  ^e  coapling-^iKni 
or  rope  until  he  found  that  he  was  lajing  npcui  H^ 
the  aogs  being  detained  from  that  oaoae.  Tte 
defendant  to  lAom  the  g^reyhoonds  belonged,  and 
who  was  on  the  occasion  in  Question  ezeraBiiM[ 
them,  as  well  as  a  setter  do^,  wnioh  also  belongea 
to  him,  came  up  in  a  mmnte  or  two  alter  Ike 
plaintiff  fell,  and  while  he  was  still  laying  on  the 
totmnd.  The  plaintiff  and  defendant  had  not 
before  then  seen  each  other.  Itwaa  isnwriainnfl 
that  the  plaintiff's  thigh  was  brokMB,  aad  hia  «M 
incapable  of  moving  without  assistHDoe.  His  is 
stiU  sidEering  ftMi  Oe  elf eot  ef  tlMd  iifonMb  Ri 
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plaintiff  was  sober,  and  did  not  in  any  way  con- 
tribute to  the  accident. 

Under  these  circumstances  the  arbitrator  directed 
the  iudgment  to  be  entered  for  the  plaintiff,  with 
I75i.  damages,  but  if  the  Court  of  Common  Pleas 
sboiild  be  of  opinion  that  upon  the  facts  above 
stated  there  was  not  in  point  of  law  such  negligence 
on  the  part  of  the  defendant  as  to  make  him 
answerable  to  the  plaintiff  in  damages,  then  he 
directed  that  judgment  be  entered  for  the  defendant. 

Cole^   Q.C.   (with  him  Morgan  Lloyd)  for  the 

aintiffs.— The  arbitrator  has  found  that  the 
endant  was  here  guilty  of  negligence ;  if,  there- 
fore, any  principle  of  law  can  be  suggested  upon 
which  to  support  this  finding,  the  judgment  of  the 
oonrt  must  be  for  the  plaintuP. 

Mclntyre  for  the  detendant. — To  make  the  defen- 
dant liable,  the  declaration,  if  there  had  been 
pleadings,  must  have  alleged  a  scienter.  There  is 
nothing  in  the  evidence  to  show  knowledge  on  the 
defendant's  part  that  these  greyhounds  had  ever 
done  such  a  tiling  as  this  before,  nor  that  it  was 
the  usual  tendency  of  such  dogs  to  occasion  such 
injury.  Greyhounds  are  not  naturally  vicious,  and 
the  evidence  merely  proves  that  these  greyhounds 
of  the  defendant  did  something  which  was  unusual, 
and  which  could  not  render  their  owner  legally 
liable :  (Cox  v.  Burbidge,  32  L.  J.  89,  C.  P.)  Their 
being  fastened  together  probably  restrained  their 
speed,  and  was  on  that  account  evidence  of  unne- 
cessary care. 

Cole,  in  reply,  was  stopped. 

WiLLEs,  J. — ^We  cannot  reverse  this  award.  The 
arbitrator  has  found  judgment  for  the  nlaintiff,  and 
has  reserved  for  ns  to  enter  it  for  the  aefendant,  if 
we  are  of  opinion  that  there  is  not,  as  a  matter  of 
law,  upon  tne  facts  stated,  evidence  of  negligence. 
We  cannot  come  to  that  conclusion,  unless  we  are 
prepared  to  lay  down  as  law  that  a  person  is  not 
guilty  of  negligence  who  allows  his  greyhounds  to 
ran  about  coupled  toother  on  a  high  road  near  a 
town  without  protection  or  restraint.  I  agree  with 
Mr.  Mclntyre  that  they  are  animals  of  an  ordi- 
narily^ quiet  nature,  and  a  person  is  not  bound  to 
exereiae  as  much  care  with  regard  to  them  as  he 
would  be  if  he  poasessed  others  of  a  nature  known 
to  be  Yicions.  The  law  certainly  is,  as  has  been 
stated  by  a  Scotch  judge,  that  every  dog  may  bite 
a  person  ones  without  rendering  his  master  liable 
for  the  izguxT  he  occasions.  This,  however,  is  not 
a  oaae  in  which  we  have  to  deal  with  the  acts  of 
dogs  by  themselves.  Here  the  cause  of  the  acci- 
dent was  partly  an  act  of  their  master  as  well  as 
oi  these  dogs.  We  are  dealing  too  with  a  state  of 
UnngB,  inconsequence  of  which  the  do|^  might 
iigure  themselves,  and  therefore,  for  their  safety, 
they  oojgfat  when  in  such  a  condition  to  be  led. 
The  arbitrator,  havinff  the  common  knowledge  of 
the  tendency  of  coupled  greyhounds  to  rush,  may 
wefl  say  tiiey  ought  to  be  allowed  on  a  high  road 
qoIt  with  woma  one  to  lead  them,  on  account  of  the 
probability  of  inju^,  not  only  to  themselves,  but 
■Iso  the  people  lawiully  using  the  high  road.  We 
have  to  dwal  here  with  dogs  pku  coupling  chains, 
■id  I  am  not  prepared  to  say  that  tins  was  a  pro- 
nwifKng  on  the  defendant's  part,  which  was  not  in 
point  of  hnr  ne^^igence.  Judgment  will  be  for  tiie 
piimtifP  on  this  special  case. 

XajkiEve^  J. — Tmok  at  tiie  same  opinion.  The 
iMj^Byutfo  aBe^ed  la  not  in  allowini^  dogs  to  be  on 
tiw  taghwmy  without  i^stnant,  but  m  the  fact  that 
tlMa>giejiiiwiiili«m}iidtogeth«rwere  there  with* 


out  being  led  or  guided.     I  think  the  arbitnitor 
might  well  find  as  he  has  done. 

Judgment  for  plaintiff. 

Attorney  for  plaintiff,  8.  G.  Franki^h. 

Attorney  for  defendant,  Edmund  Byrne, 

CBOWIT  CASES  BESE&VED. 

B«ported  by  John  Thompsov,  Etq.,  BarriBter-at-Law. 

Saturday,  AprU  22, 1871. 

(Before  Bovill,  G.J.,  Martin,  and  Bramwell,  BB., 
Byles,  and  Blackburn,  J  J.) 

BsG.  V.  John  Guild. 
Setting  fire  to  goods  in  a  house — Hoatte  catching  fire 
therefrom — Malicious  intent — 24  Sf  25  Vict,  c.  97, 
s,  7. 
A  person  maliciottsly  set  fire  to  goods  in  a  house  urith 
intent  to  injure  the  owner  of  the  goods,  but  he  had 
no  m^dieious  intention  to  bwn  tlie  house  or  to  in- 
jure the  owner  of  it,     Tlie  house  did  not  take  fire : 
Held,  that  if  the  fumse  had  thereby  caught  fire,  tlie 
setting  fire  to  it  woidd  not  ha/ve  been  within  sect,  7 
of  tlie  24  ^  25  Vict.  c.  97,  a«  under  tJie  circum- 
stances it  wotddnot  liave  amounted  to  felony. 
Case  reserved  for  the  opinion  of  this  court  by 
Blackburn,  J. 

The  prisoner  was  tried  before  me  at  the  Norfolk 
Spring  Circuit. 

The  indictment  contained  two  counts,  the  first, 
''that  the  prisoner  unlawfully,  maliciously,  and 
feloniously  did  set  fire  to  divers  goods  and  chattels, 
the  property  of  Fanny  Goldsmith  then  and  there 
being  in  a  building,  to  wit,  a  dwelling  house,  with 
intent  thereby  to  injure.** 

The  secona  count  alleged  that  it  was  "  under 
such  circumstances,  that  if  the  building  had  been 
thereby  set  fire  to,  the  offence  would  have  amounted 
to  felony.** 

The  evidence  was  that  the  prisoner  from  ill  will 
and  malice  against  the  prosecutrix  broke  up  her 
chairs,  tables,  and  other  furniture,  made  a  pue  of 
them  and  her  clothes  on  the  stone  floor  of  the 
kitchen  of  her  lodgings,  and  lit  them  at  the  four 
corners  so  as  to  make  a  bonfire  of  them.  The 
building  would  almost  certainly  have  been  burned 
in  consecmence,  had  not  the  police  who  were  sent  for 
suoceedea  in  extinguishing  the  bonfire  which  the 
prisoner  had  kindled  before  the  house  was  actually 
Ignited. 
The  prisoner  was  not  defended  by  counsel. 
The  only  enactment  that  was  cited,  or  that  I 
was  aware  of  bearing  on  the  case,  was  the  24  &  25 
Vict.  o.  97,  8.  7. 

I  thought  that  the  true  construction  of  that 
enactment  was  not  such  as  to  make  it  felony 
maliciously  to  set  fire  to  goods  in  a  dwelling  house 
per  se,  and  oonsequently  that  the  first  count, 
though  it  was  proved,  was  not  good  in  law;  and  on 
the  second  count  I  thought  that  if  the  dwelling 
house  in  which  the  goods  were  had  caught  fire 
from  the  burning  go(Ms,  the  question  whether  the 
offence  would  have  amounted  to  felony  depended 
upon  a  further  question,  vi£.,  whether  such  a 
setting  fire  to  the  dwelling  house  would  have  been 
malicious  and  with  intent  to  injure,  so  as  to  bring 
the  case  within  24  ft  25  Yict.  c.  97,  s.  3.  As  to 
this,  I  explained  to  the  jury  that  though  the 
prisoner's  object  was  only  to  destroy  the  ftimiture 
and  ix^jure  the  owner  of  it,  and  not  to  destroy  the 
house  or  injure  the  hmdlord;  yet,  if  the  jury 
thoi^t  that  he  was  aware  that  what  he  was 
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doing  would  probably  sot  the  bTiilding  on  fire, 
and  80  necessarily  injure  the  owner,  and  was  at 
best  reckless  whether  it  did  so  or  not,  they  ought 
to  find  that  if  the  building  had  caught  fire  from 
the  setting  fire  to  the  goods,  the  offenoe  would  have 
been  felony,  otherwise  not. 

The  jury  found  that  the  prisoner  wan  guilty,  but 
not  so  that  if  the  house  haa  caught  fire  the  setting 
fire  to  the  house  would  have  been  wilful  and 
malicious. 

As  it  seemed  to  me  apparent  from  the  note  in 
Mr.  Greaves'  Criminal  Law  Consolidation  and 
Amendment  Acts,  p.  213,  that  the  framers  of  the 
24  <&  25  Vict.  c.  97,  s.  7,  meant  to  include  all  cases 
in  which  if  the  fire  had  been  set  to  the  building 
with  the  same  intent  as  it  was  set  to  the  things  in 
the  building,  the  offence  would  have  been  felony, 
I  reserved  the  case  for  the  Court  of  Criminal 
Appeal. 

The  question  for  the  court  is  whether  on  the 
evidence  and  finding  of  the  jury  the  prisoner  is 
properly  convicted  upon  either  count. 

The  prisoner  not  having  been  able  to  obtain  bail 
remains  in  custody. 

CouN  Blackbubx. 
No  counsel  appeared  on  either  side. 
The  judges  retired  to  consider  the  case,  and  on 
their  return  into  court  the  following  judgments 
were  delivered : 

BoviLL,  C.  J. — When  the  prisoner  was  convicted 
at  the  trial,  a  question  was  reserved  by  my  brother 
Blackburn  as  to  the  effect  of  sect.  7  of  24  tS^  25 
Vict.  c.  97,  which  enacts  that,  "  whosoever  shall 
unlawfulljr  and  maliciously  set  fire  to  any  matter  or 
thing  being  in,  against,  or  under  any  building, 
under  such  circumstances  that  if  the  building  were 
thereby  set  fire   to  the    offenoe   would   amount 
to  felony,  shall  be  guilty  of  felony."    The  prisoner 
had  maliciously,  and  with  intent  to  injure  the 
owner  of  certain  goods  in  a  dwelling-house,  set  fire 
to  them,  and,  although  the  house  was  not  set 
on  fire,  it  almost  certainly  would  have  been  if  the 
fire  which  the  prisoner  had  kindled  had  not  been 
discovered  and  extinguished.     My  brother  Black- 
bum  left  it  to  the  jury  to  say  whether  the  prisoner 
had  acted  maliciously  with  respect  to  the  house, 
and  directed    them  that,  though    the    prisoner's 
object  was  only  to  destroy  the  furniture  and  injure 
the  owner  of  it,  and  not  to  destroy  the  house  or 
injure  the  landlord,  yet,  if  the  prisoner  knew  that 
what  he  was  doing  would  probably  set  the  house  on 
fire,  and  so  injure  the  owner,  and  was  reckless 
whether  it  did  so  or  not,  they  ought  to  find  that  if 
the  building  caught  fire  from  tne  setting  fire  to 
the  goods  the  ofience  would  have  been  felony.    In 
answer  to  this  direction  of  the  judge,  the  jury 
negatived  any  malicious  intention  in  the  sense 
explained  to  them  by  the  learned  judge,  but  found 
the  prisoner  guilty,  adding  that  he  did  not  intend 
to  injure  the  owner  of  the  house  nor  maUciously 
intend  to  set  fire  to  the  house  itself.    Under  these 
circumstances,  the  only  fact  that  can  be  taken  to 
have  been  found  is  that  the  prisoner  maliciously 
set  fire  to  goods  in  a  dwellin^f  house  with  intent  to 
ii\jure  the  owner  of  the  goo£.    There  is  no  clause 
in  the  Act  which  makes  the  unlawfully  and  mali- 
ciously setting  fire  to  eoods  in  a  dwelling-house  a 
felony.   An  offence  of  tnat  kind  would  come  within 
sect.  51  of  the  Act.    If  we  were  to  hold  that  this 
case  came  within  sect.  7  we  should  be  rqecting  the 
words  *'  under  such  circumBtttnces  that  if  the  build- 
ing were  thereby  set  fire  to,  the  dfenoe  would 


amount  to  felony."  We  have  no  authority  to  reject 
those  words,  for  it  is  clear  that  it  is  meant  that 
there  must  be  such  a  setting  fire  to  the  hoase  as 
would  amount  to  felony  within  the  meaning  of 
some  of  the  preceding  sections.  If  any  of  thoee 
sections  could  apply  to  the  present  case  it  woiold 
be  sect.  3,  which  declares  it  to  be  a  felony  *'  un- 
lawfully and  maliciously  to  set  fire  to  any  house, 
&c.,  with  intont  thereby  to  injure  any  person ;"  but 
the  jury  have  negatived  «iy  malicious  intention  to 
injure  the  house  or  the  owner  of  the  house,  and 
found  that  there  was  simply  an  intent  to  injure 
the  goods.  I  am  clearly  of  opinion  that  twk  it 
not  a  felony  within  sect.  3,  and  that  the  oonvictioD 
must  therefore  be  quashed. 

Martin,  B. — I  am  of  the  same  opinion.  I  think 
that  the  first  count  is  bad  in  law,  and  does  not 
disclose  any  offence.  As  to  the  seoond  oonnt,  the 
i  ury  have  negati  ved  an  essential  element — malicious 
intention  towards  the  house  or  its  owner. 

Bramwbll,  B. — I  think  that,  even  if  the  house 
had  been  in  fact  set  fire  to,  the  prisoner  would  be 
entitled  to  an  acquittal  upon  this  finding,  for  I 
interpret  it  to  express  an  opinion  not  only  that  the 
prisoner  did  not  intend  to  bum  the  house,  but  that 
they  were  of  opinion  that  he  thought  that  tiie 
house  would  not  cateh  fire. 

Bylbs,  J. — I  also  think  that,  aooording  to  the 
finding  of  the  jury,  the  prisoner  neither  acted 
maliciously  nor  recldessly  as  regards  setting  fire  to 
the  house  or  injuring  the  owner  of  it. 

Blackburn,  J. — I  am  of  the  same  opinion.  At 
the  trial  I  thought  that  the  conviction  could  not  be 
supported.  It  seemed  to  me  quite  clear  that  the 
fhunerof  the  statute  meant  to  indude  a  case  of 
this  kind,  and  it  is  unfortunate  that  the  words 
which  have  been  used  do  not  carry  out  that  inten- 
tion. The  terms  of  the  former  statute  (14  A  15 
Vict.  c.  19,  s.  8),  "  if  any  person  shall  wilfully  and 
maliciously  set  fire  to  an^  goods  or  chattels  being 
in  any  buuding,  the  setting  fire  to  which  is  made 
felony  by  this  or  any  other  Act  of  Parliame&t»  he 
shall  be  guilty  of  felony,*'  would  clearly  haye  in- 
cluded this  case,  for  the  prisoner  did  maliciouBlT 
set  fire  to  goods  in  a  builcung  the  burning  of  whid 
would  have  been  felony.  It  nappena  unfortunately 
that  the  24  <!;  25  Yict.  o.  97,  repealed  that  enact- 
ment, and  sect.  7  has  the  words, ^  "under 
such  circumstances  that  if  the  building  were 
thereby  set  fire  to,  the  offenoe  would  amount  to 
felony,  in  lieu  of  "the  burning  of  whidi 
would  amount  to  felony."  Mr.  Ghreayes  in  bis 
Criminal  Law  Consolidation  Acte  adds  a  note  to 
this  section,  to  the  effect  that  these  words  were 
advisedly  substituted,  in  consequence  of  Beg.  v. 
Lyons,  1  Bell  C.  C.  28;  8  Cox  Cfrim.  Cas.  84^ and 
in  order  to  include  cases  where  an  intent  to 
iigure  was  necessary  as  well  as  tiioae  iriiere 
it  was  not;  and  he  further  states  that  ihe 
committee  of  the  House  of  Lordfi  thou^t  they 
would  include  every  case  which  could  anae.  Tm 
object  was  plainly  to  include  cases  like  this ;  but  I 
cannot  agree  with  his  reasoning  in  1  Boss,  on 
Crimes,  742  (note),  that  if  the  setting  fire  to  the 
one  is  malicious,  the  setting  fire  to  the  other  would 
be  malicious  also.  I  think,  and  so  directed  the 
jury,  that  to  make  the  act  malidous  with  reepeot  to 
the  owner  of  the  house,  the  burning  of  tiie  house 
must  not  only  be  the  natural  result  of  the  setting 
fire  to  the  goods,  but  the  prisoner  must  si  IsMt  be 
reckless  'vniether  he  thereby  set  the  boose  on 
fireornot    Finding  that  ihis  yiew  wm  opposed 
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to  what  ma  the  intention  of  the  LegieUtare  as 
(tAted  bj  Hr.  Greaves,  I  reserved  the  case,  but  I 
un  of  opinioa  that  the  wordti  used  in  sect.  7  have 
reotricted  instead  of  extending  the  liabili^  which 
exiated  nnder  14  and  15  Vict,  i:  1'^,  s.  8. 

Cottvictioit  giiathed. 


March  18  and  20, 1871. 

Re  The  Queen's  Bbneiit  BuiiniKG  Society. 

Building  »oeiely — Winding-up — Petition  hi  invett- 

itvj  tnemhm — Creditor-^  A'utiea   of  ■withdrmoal — 

By  the  rule*  qfa  hatefit  hailding  tocitty  it  tea*  pro- 
trided  ikat  wrtroH*  intmiding  to  befoma  $h<ire- 
holder*  ihotdd  be  (U  liberty  to  pay  tn  tnaO  nttot, 
tatd  tkotild  beeome  Aareholder*  whsH  they  had 
Ikt*  powi  up  tkeJvU  amomU  of  a  lAora  or  lAonw, 
mtd  that  any  jierton  Ihnt  d^oeiting  hi»  money 
Mhouid  be  at  lilmrty,  at  aam  tiine  before  heeomitig  a 
thardiidider,  to  wwidraw  M«  amount  to  paid  in  by 

0»  apeiiiitmfor  Die  winding-w  of  the  locieiy  by  a 
peraon  who  had  made  certain  depotilt  on  aeamnt  of 
Aarei,  and  had  given  notice  oj  vjUhdrawal  before 
the  tharaa  wera  itrued  to  kim  : 

Hddpthat  tie  petitioner,  being  under  the  nJea  of  the 
aociety  eniiUed  to  repamnenl  of  hie  dfpoeiU,  viae  a 
creditor,  and  at   ntch  eniitied   lo  a  Aoinding-np 

Thu  was  a  petition  for  the  winding-up  of  the 
Queen's  Benefit  Building  Society  bj  an  mveating 
■aember,  who  had  given  notice  of  withdrawiU  of 
hiadrooota. 

Bjr  the  rnlea  of  the  society,  which  had  been  duly 
oeitified,  it  was  provided  that  perBone  intending 
to  beomte  gharaholders  shoald  be  furnished  with 
paaa-bookg,  and  should  be  at  libertr  to  pay  in  Hmall 
nuna,  and  sbimld  became  Bharehcldera  when  they 
had  thoa  paid  np  the  fnU  amonnt  of  a  share  or 
dwrea,  am  afaoiud  receive  scrip  representing  their 
diare  or  aharea.  The  rules  fbrther  provided  that 
paraona  flina  depositine  tiieir  money  should  be  at 
iib«vto  at  Buy  time  b^ire  becoming  shareboldera 
to  witbdntw  the  amounts  so  paid  in  by  them  upon 
gmng  notioaof  tbeir  intention  to  do  so. 

nw  raka  did  not  confer  upon  the  society  any 
aprasa  power  to  borrow  money. 

Kr.  Gamble,  the  manager  of  the  society,  bad 
paid  in  varicma  anma  on  account  of  shuva,  bat  had 
not  beeome  a  ahardicMar.  He  had  given  notice  of 
hia  deaira  to  withdraw  the  amonnt  paid  in  by  him, 
andtba  money  not  bein^  repaid  to  him,  he  pre- 
•ented  the  pntaA  pelitiMi  for  the  winding-np  of 
tba  aocoa^  nndar  the  Companies  Act  1862.  In  the 
petitioe  Hr.  Oambla  wsa  described  merely  as  a 
nraditar  nt  the  society. 

gwawten,  Q.  C.  and  OraJiam  Hatfings,  in  sap- 
port  at  the  potion,  cnibroitted  that  he  was  a 
oraditoa  of  the  society,  as  he  had  deposited  money 
with  dte  aooiety  with  the  view  of  beooming  a  ahare- 
boldar,  bat,  bafora  actually  becoming  a  share- 
boldar.  he  had  given  notioe  vt  withdraw^  aa  he 
o  do  by  the  mica  of  the  society  i  and 
«  entitled  to  an  order  fbr 


•u*.an£  ^^ 

TIm  aBBJetj,  Oioogh  not  registered  under  the  oom- 


panies  Act  1862,  could  be  wound-up  under  that 
Act :  (He  Loiiiloti  Indiarubber  Company.  14  L.  T. 
Bep.  N.  S.  316  ;  L.  Bep.  1,  Ch.  329.1 
WaQer  for  the  society,  and 
W.  F.  Boftitifon,  for  certain  creditors,  supported 
the  petition. 

Sit  Sichard  BaggaUay,  Q.  C.,  and  J.  Napier 
I{iggin»,(or  oertain  Bharenolders,  opposed  the  peti- 
tion. Thiasocietyhadnopowartoborrowmonoytand 
it  had  been  decided  that  a  benefit  building  society 
conid  not  borrow  money  in  the  absence  of  an  ei- 
sreBB  power.  The  petitioner's  debt  was,  there- 
tore,  invalid,  and  be  was  not  entitled  to  the  order 
asked  for. 

Re   Victoria  BengjU  Permanent  SutCdin;  Invettment 
and  Frwhold  Land  Seeietg,  HiU'i  and  Jona'  ea*M, 
a2L.T.  Hep.  H.  8.  777;  ll  Bep- S  Eq- «« ; 
Be  Bpeneei  Patent  Non-amduetiiig  Comporitioa  and 
Cement  Company,  21  L.  T.  Bep.  N.  S.  418 1  L.  Bap. 
9Eq.9. 
As  the  petition  was  presented  as  a  ereditor's  peti- 
tion, theycontended  that  it  could  not  now  be  treated 
as  a  shareholder's  petition,  and  on  order  could  not 
be  given  to  the  petitioner  as  a  eliai«holder. 
QhiUy,  for  some  investing  members,  and 
Stirling,  for  the  official  liquidator  of  the  Dor- 
ham  County  Benefit  Building  Society,  which  was 
a  creditor  to  the  amonnt  of  50001.,  also  opposed 
the  petition, 

iSaa-ch  20. — Lord  Bomilly  stud  that  he  was  of 
opinion  that  the  petititmer  was  entitled  to  the 
order  for  which  he  askod-  It  was  no  donbt  true 
that  a  society  of  this  kind  had  no  power  to  borrow 


money  deposited  on  account  of  shares,  and  the 
rules  having  been  certified  and  sanctioned  in  the 
manner  t^>pointed  by  the  statute  had  in  f^ 
become  law.  The  petitioner,  being  therefore  by 
the  rules  of  the  society  entitled  to  repayment  at 
his  deposits,  was  a  creditor,  and,  as  such  entitled 
to  a  winding-up  order.  One  set  of  costs  would  be 
allowed  ba  the  rospoudsnts. 

Solicitors :  Harper,  Broad,  and  Battock ;  Lewie, 
Munnt,  Nunn,  and  Longden  ;  0.  S.  Mitrr. 


April  25  and  May  26,  1871. 

UUSQKAVB  V.  FoSTia  AKD  OTBEBS. 

The  Ineloivre  AeU  {8  f  9  Viet.  e.nS,».  27;  114-12 
Piet.  e.  M,  1. 1 ;  16  ^  17  Viet.  c.  120)— PnwitumaJ 
order — OondUion — Right  in  aUofted  land* — Re- 
eervation  to  lord*  of  manor  of  right  of  gporting. 

By  a  provieiontd  order  for  the  inctoture  of  £uarea- 
dah  Common,  lite  Indoaure  Comtnittioner*  de- 
dared  the  foUouiing  to  be  the  terms  and  atttditiane 
on  which  the  indoevre  ehovld  be  made,  vit.,  thai 
one-tixleenth  part  in  vaiue  of  the  landa  be  allotted 
to  the  lordt  of  the  manor  in  fteu  of  their  tight  and 
iTiiereil  in  the  toil,  exd*ttiv6  of  their  right  and 
inierett  in  the  game. 

Acting  wider  this  order,  the  valuer  appointed  by  Me 
eommittionen  awarded  to  the  iorat  of  ike  manor 
certam  tpeeified  landi,  equal  tn  value  to  one- 
titeteenth  ^art  of  the  retidue  of  the  lande  to  be 
in^oted,  m  AiU  eompentation  for  their  right  and 
inierett  in  Ike  toil  ihermif.eKeUiuiMh/ of  ikeir  right 
and  intereet  m  the  game  ;  and  kefmrOter  retmiei 
andt^ovttotkelordtaagaime  ....  onOelondt 
to  he  indoted,  wUkfuU  power  fo  hmU  and  take  it. 


Q-B.] 
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Held,  that  the  tommittionera  loef^  empoimred  by  Ike 
Jndwitrt  Adi {8 * 9Firf.  e.  118  a. 27;  11  ^  12  Fic(. 
e.  99,  $.  1}  to  wi(i»«  if  n  condition  of  inclosii/re  thai 
ike  right  of  gporliivq  ovvr  the  inrloaed  laadt  »hovld 
be  reeervod  to  the  lords  of  the  manor,  whiUt  the 
toil  might  be  aUutled  to  others  ;  tliai  the  intention 
to  reaerve  gwch  right  wtu  t^tgieienily  expressed  in 
the  promatonal  order,  and  thai  therefirre  the  lordt 
were  entitled  to  the  ieelvmoB  right  of  kHUnggame 
uwm  and  throv^kout  the  taid  imdt. 
Declaration :  For  that  at  the  time  of  the  com- 
mitting bj  the  defendants  of  the  grievonceB  herein- 
after mentioned,  tbe  plaintiffs  were  lordB  of  the 
manor  of  Knareedale,  in  tbe  coanty  of  Nortbum- 
borland,  and  entitled  to  the  eidueive  right  and 
liberty  c^  shooting  and  killing  game  by  tbcraselTe«, 
and  their  Bervanta  in,  upon,  and  thronzbont  certain 
lands  in  tbe  county  aforesaid  nhicb  formerly  con- 
stitated,  and  wore  certain  moora  and  waste  lands 
of  the  said  manor,  called  or  known  by  the  name  of 
Knareedalo  Common,  and  the  defendants  distnrbod 
the  plaintifTa  right  and  hberty  aforesaid  by  shoot- 
ing and  killing  game  on  the  said  lands,  and  the 
plaintiffs   also   sae   the    defendants   for  that    the 
defendants  converted  to  their  own  nee,  or  wrong- 
fbtly  deprived  the  plaintiffs  of  the  use  and  posses- 
sion of  the  goods  of  tbe  plaintiffs  (that  is  to  say) 
dead  grouse. 

Fleas :  First,  not  gnilty ;  secondly,  and  for  a 
further  plea  to  the  first  count  that  the  plaintiffs 
wore  not  entitled  as  alleged;  thirdly,  and  for  a 
fhrtherplea  to  the  said  first  count,  that  at  the  time 
of  the  committing  of  the  acts  complained  of  in  that 
coiint,thc  said  land  were  the  lands,  soil,  and  freehold 
of  George  Thomas  Mowbray,  and  that  tbe  defen- 
dants  committed  the  said  acts  as  his  servants,  and  by 
his  command  in  that  bobalf ;  fourthly,  and  as  to  the 
last  count  of  the  declaration,  that  the  said  goods 
were  not  Uie  plaintiffs  as  alleged. 

Replication  :  First,  joinder  ot  issue  upon  each  of 
the  pleaa ;  secondly,  and  for  a  seoond  replication  to 
thedefendant's  third  plea,  the  plaintiffs  say  that  the 
said  land,  befbre  the  said  became  the  lands,  soil, 
and  freehold  of  the  a^d  Georm  Thomas  ICowbray, 
and  before  and  up  to  the  tmie  of  the  inclosnre, 
hereinafter  mentioned,  were  p«rt  of  the  moors 
and  waat«  lands  of  the  manor  of  Knaresdale, 
called  or  known  hy  the  name  of  Knaresdale  Com- 
mon, and  such  moors  and  waste  lands  were,  at  tbe 
time  of  the  inclosnre  thereof,  as  hereinafter  men- 
tioned, Bulrieot  to  be  inclosed  under  and  hy 
virtue  of  The  Acts  for  the  Inclosnre,  Bichange, 
and  Improvement  of  Land ;  and  that  before  and  up 
to  the  time  of  the  said  indosure  certain  persons 
were  lords  of  the  said  manor,  and  as  such  loras  were 
seised  in  their  dameene  as  of  fee  of  and  in  tbe  said 
moors  and  waste  lands,  and  that  after  the  passing 
of  The  Second  Annual  Indosure  Act  1853  the 
Boid  moors  and  waste  lands  were  duly  indoaed, 


Acts  for  the  Indosure,  £zchange,and  Improvement 
of  I^nd ;  and  under  such  indoiinre  there  was  duly 
reserved  to  the  said  lords,  according  to  the  provi- 
sions of  the  aaid  Acta,  the  eiolusive  right  and 
libeoty  of  shootiuff  and  killing  game  in,  upon,  and 
throughout  tbe  lands  so  indoaed  as  atoreaoid, 
being  the  right  and  libwty  in  the  declaration  men- 
tionwl;  and  tbe  defendaats  say  that  all  things 
haratened  and  existed  neoeaaan  to  reserve  the 
■aid  lords  ^e  right  and  Uber^  aioreeaid,  and  that 
»^  before,  and  at  the  same  tim<^  when,  fto.,  tbe 


pontiffs  were  the  lords  of  the  suid  manor,  and,  as 
such  lords,  entitled  to  the  right  and  Kbeo-tj  ttoe- 

Bejoinder  and  demurrer. 

Issue  upon  the  plaintiff's  second  r^liootiaa  to 
the  defendants'  thii'd  plea. 

Demurrer  lo  the  second  ceiilication  to  the  third 
plea.(a) 

Joinder  in  donnrrer. 

By  consent  of  the  parties  the  following  specii] 
case,  of  which  tl)e  above  ple:idings  were  to  be  con- 
sidered part,  was  staged  puntciant  to  a  master's 
order  and  to  the  provisions  of  the  CommoD  \mw 
Procedure  Act  1852. 

1.  At  the  time  of  the  making  of  the  proviBioiiBl 
order,  and  of  the  indosure  thorciinder  as  herein- 
after mentioned.  Sir  David  Miles,  Lambert  Uon^ 
Baronet,  Sir  Qeorge  Hnagrnve.  Baronet,  Edward 
William  Hasell,  Esq.,  and  William  Nanson,  gentle- 
man (trustees  under  the  will  of  the  Bio^t  Hon. 
Lord  Wallace,  then  decctVNed),  were  lor£  of  the 
manor  of  Knaresdale,  and  as  snch  lords  were 
entitled  to  tho  aoil  of  certain  lands  within  the  said 
manor  called  Knaresdale  Common,  such  lands  then 
being  tanda  subject  to  be  inclosed  under  tbe  pro- 
visions of  the  Acta  for  the  Inclosnre,  Elxchange, 
and  Improvement  of  Land. 

2.  On  the  25th  Aug.  1852,  a  provisional  orderfA) 
was  made  and  issued  hy  and  under  the  seal  of  the 
Indosure  Commissionera  for  England  and  Wdes 
for  and  concerning  the  indosure  of  the  said  lands 
under  the  provisions  of  the  said  Acts. 

'i.  By  an  Act  passed  on  the  2i)th  Aug.  1853 


(a)  The  matter  of  law  intended  to  ba  aigned  was 
stated  to  be  that  the  leplioation  did  not  show  a  ssllloisBt 
lif^t  and  title  u  acminst  the  frMholdcr  to  the  exolaBn 
right  to  ahoot  omr  hia  lands. 

(b)  A  copy  of  the  proviaioBal  otdoi  fonnad  part  of  (b* 
ease.  The  material  part  thareot  waa  aa  toUowi; 
"  Now,  therefore,  in  punnmnoe  of  the  powar  given  to  u 
by  the  mid  Aot,  we,  the  iwlnjtmi  <^'»nnittiilBiiBfi  fw  Baf- 
luid  and  Walea  do  by  this  provi^onal  onhc  imte  ear 
seal  deolan  the  following  to  M  tba  t«rm«  and  suhIIImm 
on  which  we  ara  ot  opiuioD  that  tlM  said  pnjpoMd  iada- 

■irteinUi  part  n 
ler  the  proridoaa 


under  the  uid  lands. 

And  I  forlher  declare  that  I  do,  on  Mm  raniwt  ia 
wrttiiig  of  the  said  lord  i^  the  manor,  i«»ens  and  art  oat 
to  tha  said  lord  all  game,  minsa,  mtaarala,  atoK  ni 
other  sabittata  ondar  the  lands  to  ba  iaiiliwail.  wiln  tsQ 
powgrand  anthoiily  for  him,  hia  bsir^  lawaaa.  aad 
aaaiini^  and  tua  and  their  ssenta,  niiMC*,  and  aerraats, 
at  M  fames  henaftn  to  enter  npon  all  or  awr  part  of  thg 
id  land,  to  hunt  and  take  aU  mat,  sad  fo  seanlhfor, 
ork,  and  oaiiy  away  all  minaa,  ^iianls,  (too^  aad  otkM 


■obsbata  nndar  tlw  Mtid  laoda,  and  to  da  aU  BL___,  _ 
reaaonable  aota  for  the  oonvsniaat  axMsiaa  of  tida  bomt 
■nd  aatliorit;,  he  and  thsr  payhig  nasiiiialils  and  ade- 
quate oompcmsatioD  to  Qie  penona  entUbd  to  ^  ■arhM 
<n  sQOh  land  for  damage  dome  to  sncli  Bmitua  la  tha  «nr> 
nlin  rrf  thn  rinhta  anil  nannmnnts  and  adsinatn  isaaaw 
tion  to  the  pvaona  antiasd  to  Um  amboa  of  •■•£  iMd 
for  damage  done  to  B«oh  anrfsM  in  tha  azaMiaa  tt  Iks 
^ta  and  eaaemsnts  mtandwl  to  ba  hmlj  lawnwl 
Itis  power  ao  set  ont  and  lu—ied  to  tha  low  at  ftawM 
manor  is  to  be  anhJeot  to  tin  power  wUdtOaowaafgr 
the  time  being  of  amy  aBotmant  Is  to  hara  at  HJdtaf 
and  whming  h«»  mofa  allotment  any  bsMlgMa,  Iba- 
•tons,  or  oiow  ooal,  for  Ma  own  naa  nam  «iy  if  U* 
allotoianta,  az  npon  any  of  his  an<d«rt  laBdB  wmA  tasa- 
ment*  within  the  said  manor,  bat  not  ottwviMh  m  tm 
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(16  k  17  Vict.  c.  120),  after  reciting  that  the  said 
Inclosure  CommissionerB  had,  in  pursuance  of 
the  said  Acts,  issued  their  said  provisional  order 
for  and  conoerning  the  inclosure  of  Knaresdale 
Common  thereby  proposed,  and  tluit  fiicU  proposed 
inclosure  was  espedient,  it  ^us  enacted  that  the 
said  TOtiposed  inclosure  should  be  proceeded  with. 

4.  The  inclosore  of  the  said  lands  oalled  Kiiares- 
dale  Common  was  accordingly  proceeded  with, 
and  an  award  in  the  matter  of  the  said  inclosure 
was,  under  the  direction  of  the  said  commissioners, 
drawn  up  and  engrossed  on  parchment,  and  signed 
by  the  ^uer  duly  appointed  and  acting  in  that 
behalf,  and  was  aflerwards,  on  the  26th  May  1859, 
confirmed  by  and  under  the  hands  and  seals  of  the 
said  commissioners,  according  to  the  provisions  of 
the  said  Acts. 

5.  By  the  said  award  the  valuer  set  out,  allotted, 
and  awarded  unto  the  lords  of  the  said  manor 
certain  lands  therein  specified,  and  then  proceeded 
thus  :  "  Which  I  adjudge  and  declare  to  be  equal 
in  value  to  one-sixteenth  part  of  the  residue  of  the 
lands  to  be  inclosed,  and  to  be  in  lieu  and  in  full 
compensation  for  the  right  and  interest  of  the  said 
lords  of  the  manor  in  the  soil  of  the  said  lands,  ex- 
dosively  of  their  ri^ht  and  interest  in  the  game, 
and  in  all  mines,  minerals,  stone,  and  other  sub- 
strata under  the  same.'*  And  after  setting  out 
and  allotting  and  awarding  the  residue  of  the 
lands  to  be  inclosed  as  aforesaid,  the  valuer,  by  bis 
said  award,  proceeded  to  award  and  declare  as 
follows : 

6.  Amonffst  other  lands  thereby  set  out,  allotted, 
and  awarded,  the  valuer  by  his  said  award  set  out, 
allotted,  and  awarded  certain  portions  of  the  land 
to  be  inclosed  unto  one  Tnomas  Mowbray,  de- 
ceased, such  allotment  being  made  to  him  in 
resDect  of  land  held  by  him  in  fee  simple.  The 
saia  Thomas  Mowbray  was  not  one  of  the  con- 
aenting  parties  mentioned  in  the  said  provisional 
order,  and  never  executed  the  said  award  or 
asMnfeed  to  it  exoeot  by  taking  possession  of  the 
■aid  allotments. 

7.  On  the  12th  Aug.  1868  the  defendants,  by 
the  authority  of  George  Thomas  Mowbray,  came 
upon  the  aUotmaits  so  made  to  the  said  'lliomas 
Mowbmy,  deceased,  and  then  and  there  shot  and 
carried  away  a  grouse. 

8.  At  the  time  when  the  defendants  shot  and 
carried  away  a  grouse  as  aforesaid,  the  said  George 
Thomas  Mowbray  was  the  owner  and  in  possession 
of  the  said  allovments  so  made  to  the  said  Thomas 
Mowfaimy,  deceased,  and  the  plaintiffs  were  the 
lorda  of  the  said  manw. 

9.  Neither  the  said  Thomas  Mowbray,  deceased, 
nor  the  sMd  Geoive  Thomas  Mowbray,  nor  any 
owner  of  the  said  allotments,  has  in  any  way 
■aeented  to  the  said  awatd,  or  done  anything  to 
fati^  the  same  except  as  herein  appears. 

la  The  said  aiwara  may  be  referred  to  and  taken 
aa  part  of  this  caee. 

The  qnestion  for  the  opinion  of  the  court  was 
whether  the  defiBiidants,  as  lords  of  the  said  manor, 
were  entitled  to  recover  in  this  action. 

If  the  court  was  of  opinion  in  the  aflirmative, 
then  jiidgment  to  be  entered  for  the  plaintiffs. 

U  the  ooort  was  of  opinion  in  the  negative,  then 
jndlgment  of  mXlsfro9eqm%o  be  entered  up  for  the 


JToiMiiy,  Q.G.  (with  him  Kiemmla/u),  for  the  plain- 
aSL^Thm  aotJon  ia  maintainable.    The  commis- 
had  4^1  power  of  granting  the  game  to  the 


plaintifis.  Sec-t.  1  of  11  &  12  Vici.  c.  99,  enacts 
that  "  it  shall  be  IrwAiI  for  i;he  coroTnissioTiers,  in 
\he\T  provisioDal  order  in  the  ma«ter  of  any  inclo- 
sure, to  set  forth  a^^y  special  agreement  or  matter 
concerninff  or  affecuing  the  lands  to  be  inclosed,  and 
to  make  the  sanie  a  condition  of  such  inclosure." 
And  by  this  section  the  lord  has  a  veto  and  may 
object  to  the  inclosure.  Ccoke  on  Inclosures 
(4th  edit.,  p.  359),  in  a  note  to  t^e  above  sec- 
tion, remarks,  "Under  this  provision  it  is  now 
very  common  to  reserve  the  lord's  right  of 
sporting."  Surely  that  is  a  matter  afiecting  the 
land.  The  lord  assents  to  the  inclosure  on  condi- 
tion that  the  game  is  reserved  to  him,  and  accepts 
the  allotment :  (GraJiom  v.  Ewart,  7  H.  of  L.  Cas. 
331).  Sect.  27  of  the  original  Act  (8  &  9  Vict, 
c.  118)  (a)  directs  that  the  conditions  of  any  pro- 
posed indosure  may  be  embodied  in  the  provisional 
order,  and  that  the  commissioners  shall  specify  the 
share  of  the  land  to  be  allotted  to  the  lord  in 
respect  of  his  right  and  interest  in  the  soil,  either 
exclusively  or  inclusively,  of  his  right  to  mines, 
pasturage,  "  or  any  other  right  or  interest  of  such 
lord  in  tne  land  to  be  inclosed."  [Lusn,  J. — Can 
you  call  the  right  of  taking  ^me  a  "right  or 
mterest  in  the  land  to  be  mdosedP"]  Yes; 
it  is  like  a  right  of  pasture.  [Cockburn,  C.J. — 
The  game  is  res  nuUiiM,  but  they  give  instead  of  it 
the  absolute  ownership  of  a  piece  of  land.]  The 
right  of  sporting  is  highly  valued,  and  the  Lordn 
here  wished  to  retain  it.  The  piece  of  land  was 
{tllotted  to  them  in  lieu  of  their  right  and  interest 
m  the  soil  only. 

Fiald,  Q.C.  (with  him  Crompfon)  contra. — This 
reservation  was  one  beyond  the  power  of  the 
commissioners  to  make.  [Blackburn,  J. — The 
Question  is  whether  the  commissioners  had 
the  power  they  assumed,  or  whether  their 
act  was  tdtra  vires.']  The  whole  aim  of  the 
statute  is  to  give  the  owners  of  allotment  the  land 
in  severance  absolutelv.  Yet  if  such  a  right  as 
this  could  exist  in  the  lord  they  could  not  build  or 
T^ant,  or  even  make  gardens.  [Blackburn,  J. — 
Do  you  think  the  existence  of  a  ri^ht  of  sporting 
over  an  allotment  in  the  lord  would  prevent  the 
allottee  building  a  house  P]  In  the  case  of  Lord 
Lecordield  v.  I>ix(m  <md  others  (16  L.  T.  Rep.  N.  8. 
18 ;  L.  Bep.  2  Ex.  202),  a  right  of  sporting  had  been 
reserved  by  a  special  clause  in  a  Private  Inclosure 
Act,  and  it  was  held  that  the  lord  did  not  take  an 
exclusive  right  of  sporting  over  the  allotments. 
The  court  saying  (p.  205) ;  "  In  considering  the 
statute  on  which  the  question  turns,  it  is  not  to  be 
treated  as  one  which  is  for  the  benefit  of  the  com- 
moners only,  nor  as  one  which  takes  from  the  lord 
only.  .  .  .  But  it  should  be  remembered  that  the 

(a)  By  sect  27  of  8  A  9  Viot.  c.  118,  the  commissioners 
are  to  embody  the  conditions  of  any  proposed  incloaare 
or  a  provisional  order,  and  take  consents  of  parties  inte- 
rested, and  it  is  enacted  that,  in  case  the  lord  of  the 
manor  shall  be  entitled  to  the  soil  of  the  land  proposed  to 
be  inclosed,  shall  specify  the  share  or  i^portion  of  the 
residue  of  the  land,  which,  after  provision  for  expenses, 
and  after  deducting  allotments  for  public  purposes  shonla 
be  allotted  to  the  lord  of  the  manor  in  respect  of  his 
light  and  interest  in  the  boU,  either  exclusively  or  inclu- 
sively of  his  right  or  interest  in  all  or  any  of  uie  mines, 
minerals,  stone,  and  other  substrata  under  such  land,  or 
indusivdy  or  exclusively  of  any  right  of  pasturage  which 
may  havel>een  usually  enjoyed  by  such  lord  or  his  tenants, 
or  any  other  right  or  Intmst  of  such  lord  in  the  land  to 
be  inclosed,  as  the  case  appear  to  the  commissioners  to 
require,  or  as  the  parties  interested,  with  the  approbation 
i  of  the  coannissioTisw,  nwy  have  agreed. 
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ri^ht  now  claimed  by  the  plaintiff  is  inconsistent 
with  the  usefiil  design  of  the  statute.  .  ."  The 
right  claimed  here  is  of  the  same  class  as  that  of 
hunting  with  horses  and  hounds;  could  that  be 
exercised  over  allotments  P  The  scheme  of  the 
statute  is  contradictory.  First,  the  commissioners 
have  not  made  it  a  condition  that  the  lord  shall 
have  the  right  to  the  game  exclusively ;  secondly, 
supposing  they  had  done  so,  the  oonoition  would 
be  void.  The  scope  of  sect.  27  and  the  object  of 
the  provisional  order  is  to  specify  the  share 
or  proportion  of  the  residue  of  the  land  which 
the  lom  is  to  have,  either  inclusively  or  exclu- 
sively, of  certain  things.  [Blackbubn,  J. — No; 
it  is  the  land  that  is  to  be  given  to  him  for 
giving  up  his  right  to  the  soil  of  the  waste.] 
There  must  be  an  allotment  made  to  the 
lord  in  respect  of  other  rights  than  rights  to 
mines.  The  words  of  sect.  27  do  not  justifp^  the 
exclusion  of  the  game  at  all.  But  nevertheless 
let  it  be  assumed  that  they  do,  then  the  right  is 
analogous  to  a  right  of  pasturage.  There  are 
three  Kinds  of  interests  specified,  viz.,  '*  mines  and 
minerals,"  "rights  of  pasturage,'*  and  "other 
rights  and  interests."  All  that  can  be  done  under 
the  provisional  order  is  to  give  the  lord  the  one- 
sixteenth,  or  whatever  the  proportions  may  be, 
and  to  say  what  it  is  for,  then  the  other  rights  are 
to  be  valued  by  the  valuer.  [Lush,  J. — And  when 
he  comes  to  value  he  looks  at  the  provisional 
order,  and  on  seeing  the  rights  are  excluded 
be  makes  his  allotment  in  proportion.]  The  mis- 
take here  has  been  to  try  to  reserve  in  the  allotted 
lands  this  right  of  sporting  which  is  inconsistent 
with  incloeure.  If  sect.  1  of  11  &  12  Vict.  c.  99, 
was  framed  for  the  purpose  suggested  by  Mr.  Win- 
grove  Cooke  in  his  note,  it  was  for  a  most  delusive 
purpose.  The  interest  which  the  statute  provides 
tor  must  be  some  interest  respecting  the  soil.  But 
the  lord  had  a  mere  right  to  kill  a  bird,  &c.,  which 
only  became  his  property  when  killed.  [Cock- 
burn,  C.J.,  referrea  to  Blades  v.  Higgs  (12  L.  T. 
Rep.  N.  S.  615 ;  10  C.  B.,  N.  S.,  713 ;  11  H.  of  L. 
Cas.  621.]  In  all  the  private  Acts  on  the  subject 
were  clauses  either  reserving  to  the  lord  the  rights 
to  the  game  or  compensating  him  for  them,  and 
when  a  statute  is  found  to  contain  no  such  clause 
there  is  a  fair  presumption  that  the  Legislature 
did  not  wish  to  preserve  those  rights.  In  TotorUey 
V.  Oibson  (2  Term.  B.  701),  Kenyon,  C.  J.,  says, 
"  The  defendant's  counsel  has  supposed  that  mines 
are  a  distinct  right  from  the  right  to  the  soil ;  but  I 
donot  think  so,  where  they  are  under  the  land  of  the 
lord  of  the  manor.  In  cases  of  copyholds  a  lord  may 
have  a  right  under  the  soil  of  the  copyholder,  but 
when  the  soil  is  in  the  lord  all  is  resolvable  into 
the  ownership  of  the  soil ;  and  a  ffrant  of  the  soil 
will  pass  everything  under  it."  And  see  also  the 
judement  of  Buller,  J.,  therein. 

mcmUty,  Q.  C,  in  reply. 

Our.  ado.  wU. 

May  26.  Blackburn,  J.,  read  the  judgment  of 
the  Court  (Cockbum,  G.  J.,  Blackburn  and  Lush, 
JJ.)  In  this  case  the  Question  raised  is  whether 
the  plaintiffs,  as  lords  or  the  manor  of  Knaresdale, 
are  entitled  to  the  ezolusiye  rijeht  of  shootioff  over 
lands  formerly  a  portion  of  the  waste  of  that 
manor  bat  incloBed  and  allotted  to  the  defendants 
under  the  award  made  in  porsuanoe  of  a  pro- 
visional  order  of  the  Indosure  Commissioners 
dated  25th  Aug.  1852,  and  directed  to  be 
proceeded   with   dj  the    Second  Annnal  Indo- 


sure Act  1853  (16  &  17  Vict  c.  120).  The  lords  of 
the  manor  were  before  indosure  owners  of  the 
soil  (subject  to  the  rights  of  common),  and  as 
such  they  had  the  right  to  take  the  game,  not  as  a 
special  or  soignoriaf  nght,  but  as  an  ordinazy  in- 
cident of  property.  But  the  owner  of  the  fee  can 
sever  the  ng]it  to  tike  the  game  from  the  owner  of 
the  soil  and  grant  it  as  n  Roparate  tenement  to 
another  in  fee:  Wichham  v.  llawkeri^  M.  &  W. 
63.)  The  questions  involved  in  the  present  case 
are,  first,  whether  the  Indosure  Commissioners, 
under  the  Indosure  Acts,  are  authorised  to  make  it 
a  condition  of  the  indosure  that  the  right  of 
sporting  should  thus  be  8evei*ed  from  the  right  in 
tne  soil,  and  the  tenement  thus  created  remain 
with  the  lord  whilst  the  soil  is  allotted  to  others ; 
or  whether  such  a  condition  is  nlti-a  virM  and  void. 
And  secondly,  whether,  supposing  the  commis- 
sioners have  such  a  powe.*,  tney  have  in  the  pre- 
sent case  sufficiently  expressed  their  intention  to 
exercise  it  in  favour  of  the  present  plaintifpR.  The 
first  question  is  one  of  general  importance.  The 
answer  to  it  depends  on  the  construction  of  the 
General  Indosure  Act  of  1845  (8  k  9  Yiot.  o.  118), 
as  extended  by  stat.  11  &  12  Vict.  c.  99,  s.  1.  The 
General  Indosure  Act  of  1845,  by  sect.  25,  pro- 
vides that  on  an  application  made  to  the  commis- 
sioners for  that  purpose  by  those  who  appear  to 
him  to  represent  at  least  one-third  in  value 
of  the  interests  in  the  lands  proposed  to  be 
inclosed,  the  commissioners,  if  on  the  statements 
made  to  them  thev  think  the  indosure  may  be 
found  expedient,  snail  refer  the  a])plication  to  an 
assistant  commissioner  who  is  to  go  down  to  the 
spot  and  make  inquiries  and  hold  a  meeting  "  to 
hear  any  objections  "  which  may  be  made  to  the 
propo8(Kl  indosure,  and  any  information  or  evi- 
dence which  may  be  offered  in  relation  thereto,  so 
that  great  care  is  taken  that  the  terms  of  the  pro- 
posed indosure  shall  be  thoroughly  known  and 
discussed  in  the  localitv.  The  assistant  commis- 
sioner is  then  directed  by  the  26di  section  to 
report  to  the  commissioners ;  and  in  case  he  thinks 
such  indosure  expedient,  '*  he  may  specify  any 
terms  or  conditions  which  may  appear  to  him  to  lie 
proper  for  the  protection  of  any  pubUo  mterest, 
and  of  any  mineral  property  or  pecoliar  rifihts  in 
relation  to  the  land  proposed  to  be  indoeed?*  The 
right  of  the  owner  of  tne  soil  to  take  the  game  is 
certainly  not  aptljr  described  by  the  wofda  "  pecn- 
liar  right  in  relation  to  the  land."  Then  oomes 
sect.  27,  which  is  the  important  one.  ^e  com- 
missioners, on  the  report  or  after  any  fVirther  in- 
quiries they  shall  think  necessary,  are  to  deter* 
mine  whether  in  their  opinion  the  proposed 
indosure  would  be  expedient;  and,  if  they  so 
think,  they,  by  provisional  order  under  their  seal, 
shall  set  forth  the  terms  and  oonditiona  on  whidi 
they  shall  be  of  opinion  that  the  indosure  should 
be  made,  and  especially  "the  allotments  to  be 
made  for  recreation,"  ^.,  and,  "  in  case  the  lord 
of  the  manor  shall  be  entitled  to  the  soil  of  the 
land  proposed  to  be  inclosed,  shall  specify  **  tiie 
proportion  of  the  land  that  shall  be  allotted  to  him" 
m  respect  of  his  ri^ht  and  interest  in  ^  soil, 
either  exdusivdy  or  mdusively  of  his  rig^t  at  in- 
terest in  all  or  any  of  the  mines,  Ac.,  or  indnsiyety 
or  exdusivdy  of  any  right  of  pasturage  which  msy 
have  been  usually  ei^oyed  oy  such  lord  or  his 
tenant,  or  any  other  right  or  interest  of  Bobh  lord 
in  the  land  to  be  inolosed  as  the  ease  may  ajppesr 
to  the    oommissioners    to    reqaire^  or  m  tbs 
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parties  interested,  with  the  approbation  of  the 
commissioners  may  have  agreed;  and  in  case 
there  shall  be  any  mineral  property  or  riehts 
in  relation  thereto  not  vested  in  the  lord  of 
the  manor  or  other  rights  which  shall  appear 
to  the  oonmiissioners  proper  to  be  specially 
provided  for  upon  such  mclosure  or  to  be 
excepted  from  the  operation  thereof,  shall 
specify  the  provisions  or  exceptions  in  that 
behalf."  The  section  then  goes  on  to  provide  that 
this  provisional  order  shall  be  thoroughly  known 
in  the  locality,  and  then  if  two-thirds  in  value  of 
the  parties  interested  assent,  the  commissioners 
are  again  to  give  notice  of  the  intention  to  include 
the  provisional  order  in  their  annual  report,  and 
then  if  no  successful  objection  is  made  m  Parlia- 
ment, the  inclosure  on  tnose  terms  and  conditions 
is  to  be  proceeded  with.  It  seems  from  this  that 
the  general  effect  of  this  scheme  was  to  give  the 
commissioners  a  widediscretion  to  consider  whether 
the  indosnre  on  the  terms  proposed  was  expedient 
or  not.  If  they  think  it  is  not  expedient,  they  have 
an  absolute  power  to  refuse  their  assent.  If  they 
think  it  might  be  expedient,  subiect  to  terms  and 
conditions,  they  may  impose  such  terms  and  con- 
ditions, and  then  if  two-thirds  of  those  interested 
adopted  the  scheme  subject  to  such  terms  and  con- 
ditions, and  the  Legislature  sanctioned  it,  it  was  to 
become  law.  The  lord  of  the  manor  has,  by  sect.  29, 
an  absolute  veto  on  the  inclosure  of  his  waste.  He 
may  refuse  his  consent  unless  the  parties  into- 
re^^  affree  that  the  right  to  take  the  game  be 
sev^:^  m>m  the  risht  to  the  soil  in  the  land  pro- 
posed to  be  indosed,  and  the  tenement  thus  created 
reserved  to  the  lord,  the  soil  only  being  allotted. 
He  is  not  bonnd  to  assent  at  all,  and  has  a  perfect 
right  to  make  a  stipulation  to  this  effect.  It  might 
be  a  matter  of  doubt  whether  under  the  general 
Inclosure  Act  as  it  was  originally  framed,  the  com- 
missioner would  have  power  to  impose  such 
condition.  The  difficulty  in  construing  the  Act  is, 
that  the  right  oi  the  owner  of  the  soil  to  take 
game  is  a  general  incident  to  the  property  in  the 
Bcnl,  a  mode  of  enjoying  that  property,  and  is  not 
therefore  aptly  described  as  a  "peculiar  right" 
which  is  the  phrase  in  sect.  26,  nor  as  "  another 
light  or  inter^  in  the  land,"  which  is  the  phrase 
in  sect.  27*  though  it  is  in  the  power  of  the  lord  to 
sever  it  fixnn  the  soil,  and  so  create  in  another  a 
peculiar  right  of  this  kind,  and  it  might  be  said 
that  the  power  of  the  commissioners  to  impose 
terms  and  ocmditions  under  the  first  Act  is  limited 
to  imposing  powers  and  conditions  relating  to 
rij^ts  already  existing,  and  not  to  those  to  be 
created  by  the  inclosure  itself.  But  this  difficulty 
seems  to  oe  completely  removed  bv  the  1st  section 
of  staL  II  &  12  Vict.  c.  99,  which  enacts  that  it 
shall  be  lawful  for  the  commissioners  in  their  pro- 
visional order  "  to  set  forth  any  special  agreement 
or  matter  concerning  or  affectmg  the  lands  to  be 
inclosed,  and  to  make  the  same  a  condition  of  such 
indosiire."  Those  who  framed  this  enactment 
seem  to  have  discovered  that  the  words  of  the 
farmer  Act  might  be  construed  as  restrictiujg  the 
power  of  the  commissioners  to  impose  conditions 
of  a  particalar  kind  only,  and  therefore  enacted 
that  their  power  should  be  in  that  respect  un- 
restricted. At  all  events  if  the  lord  of  the  manor 
made  it  a  condition  to  his  assent  that  the  right  to 
take  the^game  should  be  severed  from  the  right  to 
the  soil,  and  the  persons  interested  agreed  to  this 
iwi^^^jfit,  and  an  indosnre  was  proposed  cm  these 


terms,  and  the  commissioners  by  their  provisional 
order  sanctioned  the  inclosure  on  the  conditions 
that  this  was  done,  they  would  be  making  that 
a  condition  which  was  both  a  "  special  agree- 
ment," and  "a  matter  affecting  the  lands,  and 
so  would  be  acting  not  only  within  the  mean- 
ing of  the  Act,  but  within  the  most  literal 
construction  of  the  words  used.  The  second  ques- 
tion, whether  the  commissioners  have  so  framed 
this  particular  provisional  order  as  to  make  it  a 
condition  of  the  inclosure  that  the  right  to  take 
the  game  should  be  severed  from  the  right  to  the 
soil,  so  as  to  become  a  separate  tenement,  and  that 
the  lord  should  have  the  tenement  so  created,  is 
one  depending  on  the  construction  of  the  provi- 
sional order.  There  might  easily  have  been  words 
found  far  more  apt  to  describe  this  than  those 
actually  used,  but  it  is  impossible  to  avoid  seeing 
that  it  was  meant  that  this  should  be  done,  and  1 
think  that  we  ought  to  proceed  upon  the  principle 
laid  down  in  Ewart  v.  Oraham  (1  H.  &  N.  563.) 
There  the  language  of  a  Private  Inclosure  Act  left 
no  doubt  that  it  was  intended  that  the  lord  of  the 
manor  should  enjoy  over  the  land  after  it  was 
inclosed,  as  a  separate  right,  the  same  power  of 
taking  the  game  which  he  had  de  facto  before  the 
Inclosure,  as  a  mode  of  enjoying  his  property  in 
the  land  whilst  it  was  his  own.  And  the  nugority 
of  the  Exchequer  Chamber  and  the  House  of 
Lords  held  that,  though  the  words  used  were  not 
such  as  would  be  used  by  a  lawyer  to  express  an 
intention  to  create  a  fresh  right,  yet  they  were 
sufficient  to  effect  that  purpose,  the  intention 
being  clear.  Coleridge,  J.,  in  delivering  the  judg- 
ment of  the  majority  in  the  Exchequer  ChiJnber, 
says,  "When  it  is  clear  from  the  context  of  an 
instrument,  in  what  sense  words  are  used  in  that 
instrument,  the  sound  rule  of  construction  is  to 
attribute  to  them  that  meaning,  even  though  the 
words  be  technical  and  have  technically  a  different 
meaning,  for  it  is  so  only  that  you  can  effectuate 
the  intention."  This  is  applicable  to  the  present 
case.  The  judgment,  therefore,  should  be  in  favour 
of  the  plamtiffs. 

Judgment  for  the  jjlaititiffs, 

Actomeys  for  the  plaintiffs,  WiUiams  and  Jones. 

Attorneys  for  the  defendant.  Bell,  Brodrick,  and 
Qrcuy,  

COUBT  OF  COKKOir  PLEAS. 

Beportedbj  M.  W.  McKbllab  and  H.  H.  Hocxnra,  Eaqrs., 


MoAf  31  and  June  1,  I87I. 

Burial  Board  of   St.  Margaret's,  Bochester  v. 

Thompson. 

Burial  Acts  (15  ^  16  Vict.  c.  85,  ss.  15, 19,  30,  32, 
and  38;  16  4-  17  Vict.  c.  134,  *.  7)—Biaht  of 
sexton  of  parish  to  dig  graves  and  toll  the  bell  in 
cemeteryt  formed  utuler  Burial  Ads — Bight  of 
burial  board  to  interfere — Bight  of  sexton  to 
appoint  a  deputy. 

Where  a  parish  fuis,  under  15  4*  16  Vict.  c.  85  or 
16  Sr  17  Vict.  c.  134,  providea  a  burial  ground 
ana  appointed  a  burial  boa/rd,  tits  sexton  of  the 
parish  has  a  riglU,  wider  sect.  32  of  the  former 
Act,  to  enf.er  such  ground  ai  a  reasonable  time  and 
in  a  reasonable  manner,  xolien  tlie  body  of  a 
parishioner  requires  btwial,  to  dig  a  grave  for 
such  parishioner,  and  to  select  a  proper  spot  in 
the  cemetery  for  such  grave,  wdess,  in  the  latter 
instance,  the  bwrial  bwird  has  iisdf  api^odiUiod  a 
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particular  spot  for  the  purpose,  and  the  burial 
board  has  no  right  to  appoint  servants  of  Us  own 
to  dig  such  grave,  or  to  &&clude  the  sexton  lohen 
he  coines  to  tlie  burial  ground  at  the  above- 
mentiotied  time  and  manner,  and  for  the  above- 
mentioned  purpose  ;  nor  wiU  trespass  lie  against 
the  sexton  if  he  enter  the  cemetery,  as  aforesaid, 
contrary  to  the  orders  of  the  burial  board.  The 
sexton  has  also  the  right,  if  a  chapel  with  a  bed  or 
belts  has  been  provided  in  the  cemetery  under  15  j* 
16  Vict  c.  85,  s.  30,  for  the  performance  of  the 
burial  service  according  to  the  rvtes  of  the  Church  of 
England,  to  toU  the  bell  ai  the  funeral  of  a  parish- 
,  ioner,  al  the  time,  and  in  the  manner,  at  and  in 
which  he  had  the  right  to  tall  the  bell  of  the  parish 
church  when  the  parish  churchyard  was  used  as  a 
burial  ground ;  and  trespass  wiU  not  lie  against 
him  for  entering  the  chapel  a.nd  tolling  the  bell 
as  aforesaid,  contrary  to  the  orders  of  the  burial 
board.  The  sexton  lias  also  the  right  to  appoint 
a  fit  and  proper  person  to  do  eitlier  of  these 
acts  for  him ;  and  trespass  will  not  lie  against 
such  person  if  he  enter  the  burial  ground  or 
chapel,  for  the  purpose  of  doing  siich  acts,  any 
mare  than  against  tlie  sexton  hiinself. 
Semble  (per  Keating,  J.),  it  is  dovhtfid  wliether  thp 
board  woidd  be  justified  in  throwing  upon  tJw 
rales  the  expense  of  providing  persons  to  do  the 
above-tnentioned  wortc  in  lieu  of  the  clerk  and 
sexton. 
TuE  question  in  this  case  arose  upon  cross-demur- 
rers to  pleas  and  a  replication. 

The  declaratiou  stated  that  the  defendant 
broke  and  entered  a  certain  bell  tower,  and  also 
certain  lands  of  the  plaintiffs,  situate  and  being  in 
the  parish  of  St.  Margaret,  Rdchcster,  and  which 
said  lands  were  called  the  cemetery,  and  there 
made  a  great  noise  and  disturbance  therein,  and 
stayed  and  continued  therein  making  such  noise 
ana  disturbance  for  divers  long  spaces  of  time, 
and  then  dus  and  excavated  the  earth  and  soil  of 
the  said  land,  and  then  made  divers  holes,  excava- 
tions, and  graves  in  the  same,  whereby  and  by 
reason  of  the  premises,  the  plaintiffs  were  greatly 
annoyed  and  disturbed  in  the  quiet  and  peaceable 
possession  and  use  of  the  bell  tower  and  lands,  &c. 

To  this  the  defendant  pleaded,  first,  excepting 
as  to  so  much  of  the  declaration  as  is  herein- 
after pleaded  to  in  the  last  plea^  not  guilty; 
secondly,  a  denial  that  the  bell  tower  and  lands 
mentioned  in  the  declaration  were  the  bell  tower 
or  lands  of  the  plaintiffs  ;  thirdly,  as  to  the  alleged 
trespuises  on  the  lands  in  the  declaration  men- 
tioned (other  than  those  to  which  the  fourth  and 
last  pleas  herein  are  pleaded),  that  the  said  lands 
arc  situate  in  the  parish  of  St.  Margaret,  in  the 
city  of  Rochester,  and  within  the  diocese  of  the 
Bishop  of  Rochester,  and  before  the  time  of  the 
said  alleged  trespasses  on  such  lands  the  said 
Bishop  had  in  due  form  of  law  consecrated  such 
lands  for  the  purpose  of  interments  therein  in  ac- 
cordance with  the  sacred  rites  and  customs  of  the 
Church  of  England,  and  the  said  Bishop  had 
appointed  in  due  form  of  law  a  certain  time  (which 
bcEore  the  said  alleged  trespasses  to  which  this 
plea  is  pleaded  had  elapsed),  when  such  con- 
secrated portion  of  the  said  lands  should  be 
deemed  to  be  and  become,  and  at  the  time  of  the 
said  alleged  trespasses  (in  this  plea  pleaded  to)  such 
lands  had  become,  the  consecrated  burial  ground 
for  the  said  parish  for  which  the  same  had  been 
provided.    Ajid  the  defendant  says  that  the  said 


parish  of  St.  Margaret  is  an  ancient  parish,  of 
which    one   Alfr^    Kingsford    was    before    and 
at    the    time    of    the    said    alleged    trespasses 
to   which  this    plea   is    pleaded   the    (derk    and 
sexton,    and,   by    reason    of    the    premises,    of 
right  at  the  time  of  such  alleged  trespasses  was 
entitled  as  such  clerk  and  sexton  to  peiformand 
exercise  all  the    duties    and   fhnctions  of  right 
belonging  to  the  said  office  of  clerk  and  sexton  in 
respect  of  the  burial  of  the  remains  of  the  parish- 
ioners and  inhabitants  of  the  said  parish  m  such 
consecrated  burial  ground,  the  same   being  the 
burieil  ground  of  the  said  parish  as  aforesaid,  as  he 
had  previously  performea  and  exercised  the  like 
functions  and  duties.    And  the  defendant,  as  the 
servant  and  by  the  command  of  the  said  A.  Kings- 
ford,  as  such  clerk  and  sexton  as  aforesaid,  dug 
and  excavated  the  earth  and  soil  of  the  said  con- 
secrated burial  ground,  and  made  holes  and  ex- 
cavations and  graves  therein  for  the  burial  therein 
of  the  remains  of  the  parishioners  and  inhabitants 
of  the  said  parish,  and  thereby  performed  and  ex- 
ercised the  lawful  duties  and  {unctions  in  respect 
of  such  burials  of  the  remains  of  the  parishioners 
and  inhabitants  of  the  said  parish  to  he  performed 
and  executed  in  the  said  consecrated  bunal  ground 
by  the  said  clerk  and  sexton  of  the  said  narish,  and 
ap{)ertaining  to  the  office  of  the  said  Alfred  l^ngs- 
ford,  as  such  clerk  and  sexton  as  aforesaid  of  Sie 
said  parish,  and  the  lawful  duties  of  the  defendant, 
as  his  servant,  and  which  are  the  alleged  trespasses 
in  the  said  declaration  mentioned,  and  to  which 
this  plea  is  pleaded ;  fourthly,  and  for  a  farther 
plea  the  defendant  says  as  to  the  aUe^^ed  tres- 
passes in  the  bell  tower  in  the  declaration  men- 
tioned,   that   at  the   time  the   said  land  in    the 
last    plea    mentioned    was,    as    therein    stated, 
consecrated    by   the   said   Bishop  of  Rochester, 
in  whose  diocese  the  said  land  is  situate   and 
the  same    thereby  became  and  was  the  conse- 
crated burial  ground  of  the  parish  of  St.  Mai^garet, 
for  which  the  same  was  provided  (as    in   sack 
plea  is  stated)  there  was  before  and  at  the  time 
of  such    consecration,    and    at   the    time  when 
the  same  became  and  was  the  burial  ground  of  the 
said  parish,  upon  such  land  and  formins  nart  and 
parcel  thereof  a  certain  chapel,  with  a  bell  tonirer 
attached  thereto,  and  which  is  the  bell  tower  men- 
tioned in  the  said  declaration  and  at  the  time  of 
such  consecration  of  the  said  land  so  consecrated  as 
the  burial  ground  of  the  said  parish,  the    said 
Bishop  did  then  and  there,  also,  at  the  same  time 
consecrate  as  part  and  parcel  of  such  burial  ground, 
the  said  chapel,  with  the  said  bell  tower  attached 
thereto,  for  the  performance  of  the  sacred  services 
of  the  Church  ot  England,  and  the  several  duties 
and  functions  to  be  performed  therein  by  the  said 
clerk  and  sexton  of  the  said  parish  in  and  about 
the  performance  of  the  rites  and  ceremonies  to  be 
performed  by  the  said  clerk  and  sexton  in  the  said 
chapel  and  oell  tower,  in  respect  of  the  interment 
of  tne  dead  in  the  said  burial  ^pround  in  aoooriance 
with  the  rights  and  ceremonies  of  the  Chnrch  of 
England   and    the    said    chapel,    with    the    sstd 
bell    tower   thereto  belonging,  did  then  beoome 
and  was  at  the  time  of  the  allied  tregpasaes 
to    which    this   plea   is   pleaded   a    oonsecnited 
part  and  parcel  of  the  said  horial  groond  to 
oe  used  therewith,  and  as  port  thereof  and  the 
defendant  says  that  the  said  parish  of  St.  Ito- 
Qrei  is  an  ancient  parish  of  whioh  ihib  said  AlIM 
Kingsford  was  hdme  and  at  HbB  time  of  tibe 
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alleged  trespasses  to  which  this  plea  is  pleaded  the 
clerk  and  sextcm,  and  by  reason  of  the  premises  in 
this  plea  stated  of  right  at  the  time  of  the  tres- 
passes to  which  this  plea  is  pleaded  was  entitled 
as  such  clerk  and  sexton  to  perform  and  exercise 
all  the  duties  and  functions  appertaining  to  his 
said  office  of  clerk  and  sexton  ot  the  said  parish  in 
the  burial  of  the  remains  of  the  parishioners  and 
inhabitants  of  the  said  parish  in  such  consecrated 
burial  ground,  and  the  said  chapel  and  bell  tower, 
part  of  such  burial  ground  as  aforesaid,  of  the  said 
parish  in  accordance  with  the  rites  and  ceremonies 
of  the  Church  of  England*  and  the  defendant,  as 
the  servant,  and  by  the  command  of  the  said 
Alfred  Kingsford,  as  such  clerk  and  sexton  as 
aforesaid,  entered  the  said  bell  tower  and  remained 
therein  for  a  reasonable  time  for  the  purpose  of 
tolling  the  sacred  bell  therein,  and  during  such 
time  did  then  and  there  toll  the  said  bell  in  the 
part  performance  and  exercise  of  the  lawful  duties 
and  ranctions  to  be  performed  therein  and  exer- 
cised as  of  right  by  the  said  A.  Kingsford,  as  such 
clerk  and  sexton  as  aforesaid  in  tne  lawful  and 
accustomed  performance  of  the  sacred  rights 
and  ceremonies  appertaining  to  the  burial  of  the 
of  the  remains  of  tne  parishioners  and  inhabitants 
of  the  said  parish  in  the  said  consecrated  burial 
ground  of  the  said  parish  as  he  had  previously 
performed  and  exercised  the  like  duties  and 
ranctions  in  accordance  with  the  accustomed 
rights  and  ceremonies  of  the  Church  of  Eng- 
land, and  which  are  the  alleged  trespasses  m 
the  said  declaration  mentioned  to  which  this 
plea  is  pleaded;  fifthly,  that,  as  to  the  other 
alleged  trespasses  in  the  declaration  mentioned 
other  than  those  to  which  the  third  and  fourth 
pleas  are  pleaded,  to  wit,  such  trespasses  as 
are  alleged  to  have  been  committed  on  the  uncon- 
secrated  portion  of  the  said  lands,  in  the  declara- 
tion mentioned  the  defendant  brings  into  court  the 
sum  of  1$.,  and  says  that  that  sum  is  sufficient 
to  cover  all  the  damage  thereby  sustained. 

The  plaintiffs  took  and  joined  issue  upon  defen- 
dant's nrst,  second,  third,  and  fourth  pleas  respec- 
tively, and  as  to  the  defendant's  filth  plea  the 
plaintiffs  aocepted  the  said  sum  so  brought  into 
oourt  bj  the  defendant,  in  full  satis&ction  and  dis- 
charge of  the  claim  of  the  plaintiffs  in  respect  of 
the  matter  to  which  that  plea  was  pleaded. 

And  for  a  second  replication  to  the  defendant's 
third  plea  the  plaintiffs  say  that  the  said  lands  in 
which,  Ao.,  were  consecrated  by  the  said  bishop  in 
the  said  plea  mentioned,  and  amr  the  making  and 
passing  and  coming  into  force,  and  under  and 
oy  virtue  of  20  A  21  Vict.  c.  81,  and  other  the 
statutes  in  and  by  the  said  first-mentioned  Act 
recited  and  referred  to  and  not  otherwise,  and  that 
the  said  lands  in  which,  &c,t  became  and  at  the 
time  when,  &c„  were  such  burial  ground  as  in 
that  plea  mentioned  under  and  by  virtue  of  the 
enactments  and  provisions  in  the  said  statutes 
contained  and  not  otherwise,  and  the  general 
management,  regulation,  and  control  thereof  were 
then  vested  in  uie  plaintiffs  as  such  burial  board 
as  aforesaid  under  and  by  virtue  of  and  in  accord- 
ance wi^  the  said  provisions  of  the  said  statutes ; 
and  the  plaintiffs  further  say  that  the  defendant 
oomsnitted  the  said  trespasses  to  which  that  plea 
is  pkadsd  without  the  leave,  licence,  or  consent  of 
tiie  pJawitHfta  to  him  given  or  granted,  and  in 
dt  and  contrary  to  their  express  command, 
iadjaqnircmeat  in  that  behalf,  of  all  which 


premises  the  defendant  at  the  time  of  the  commit- 
mg  of  the  said  trespasses  had  notice. 

And  for  a  second  rephcation  to  the  defendant's 
fourth  plea,  the  plaintiffs  repeat  the  several  alle- 
gations, statements,  and  averments  in  their  said 
second  replication  to  the  defendant's  third  plea, 
substituting  for  the  words  "  third  plea "  in  that 
replication  the  words  ''  fourth  plea  "  in  this  repli- 
cation, and  for  the  words  ''  land  "  in  that  repli- 
cation, the  words  ''  bell  tower  "  in  this  replication. 

The  plaintiffs  also  demurred  to  the  tnird  and 
fourth  pleas. 

Joinder  in  demurrer. 

The  defendants  demurred  to  the  third  and  fourth 
replications. 

Joinder  in  demurrer. 

Sir  /.  KarslaJcet  Q.C.  {Barrow  with  him)  for  the 
plaintiff. — The  question  in  this  case  turns  on  the 
construction  of  certain  sections  of  the  Burial  Act 
(15  &  16  Yict.  c.  85),  which  applied  only  to  the 
metropolis,  the  provisions  of  which  were  extended 
to  places  beyond  the  metropolitan  area  by  16  &  17 
Vict.  c.  134;.  By  sect.  38  of  the  former  Act,  the 
general  management,  regulation  and  control  of  the 
cemetery  was  vested  in  the  burial  board,  which, 
under  sect.  15  had  power  to  appoint  such  officers 
and  servants  for  the  purposes  oi  the  burial  ground 
as  might  be  necessary.  In  the  present  case  the 
board  nad  provided  servants  of  its  own  to  dig  the 
graves  and  toll  the  bell.  The  32nd  section  indeed 
ffives  the  clerk  and  sexton  the  right  to  perform 
uieir  duties  (when  necessary),  just  as  in  the  old 
parish  churchyard,  but  these  words  "  when  neces- 
sarv,"  introduce  an  important  qualification, 
and  it  lies  on  the  sexton  to  justiry  his  acts 
by  showing  the  necessity.  Here  there  was 
no  necessity  for  the  sexton  to  interfere,  as  the 
board  had  provided  servants  to  do  the  work 
which  the  sexton  claimed  a  right  to  do.  Moreover, 
it  is  to  be  observed  that  the  32nd  section,  though 
it  imposes  on  the  clerk  and  sexton  the  obligation 
to  perform  certain  functions  when  necessary,  does 
not  give  them  the  right  to  insist  on  performing 
these  functions.  In  speaking  of  the  parson,  the 
section  says,  not  only  that  he  shall  perform  the 
duties,  but  also,  that  he  shall  have  the  same  rights 
and  authorities  as  heretofore.  In  place  of  these 
last  words,  the  section,  when  speaking  of  the  clerk 
and  sexton,  only  says,  "  when  necessary."  More- 
over, even  if  the  sexton  has  the  rights  asserted  for 
him,  he  has  not  the  right  to  perform  his  functions 
by  deputy,  as  there  is  a  discretion  to  be  exercised. 
Again,  if  he  or  his  deputy  has  the  right,  his  proper 
remedy  is  to  assert  it  in  the  ecclesiastical  courts, 
not  by  breaking  and  entering  the  cemetery.  Then, 
as  to  tolling  the  bell,  he  cannot  have  the  right,  for 
the  burial  board  hes  under  no  obli^tion  to  provide 
a  chapel,  much  less  a  boll,  and  it  being  optional 
with  the  board  to  provide  a  bell  or  not,  uie  sexton 
can  have  no  right  to  toll  it  if  the  board  voluntarily 
set  one  up.  He  referred  to  Glen's  Burial  Acts,  pp. 
67  and  68,  and  the  authorities  there  cited. 

Prideaux,  Q.  C.  (F.  J.  Smith  with  him)  for  the 
defendant.  —  Sect.  38  vests  in  the  board  the 
management,  &c.,  of  the  burial  ground,  subject  to 
the  provisions  of  the  Act,  subject  therefore  to  the 
32na  section.  The  words  "  when  necessary  "  have 
no  such  meaning  as  is  attributed  to  them  by  the 
plaintiffs,  thev  only  mean  "  when  the  occasion  for 
performing  their  functions  arises."  It  was  the 
olgect  of  the  Act  to  leave  the  derk  and  sexton  in 
the  same  position  as  they  respectively  oooupied 
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before  the  Act,  only  transferring  the  sphere  of 
their  duty  from  the  parish  church  and  churchyard 
to  the  cemetery  and  the  chapel  built  there.  It  was 
not  intended  to  deprive  the  sexton  of  his  emolu- 
ments, and  his  right  to  them  depends  on  his 
doing  his  work :  {Bwrdeaux  v.  Laiiccuter,  1  Salk. 
332.)  He  could  not  demand  the  fee,  unless  he  had 
done  the  work.  If  the  sexton  had  the  right,  the 
defendant  was  justified,  for  every  ministerial  officer 

may  appoint  a  deputy. 

WaUh  V.  Southwood,  6  Ex.  160 ;  and 
R.  V.  Kingaderet  2  Lev.  18. 
He  cited  also : 
Ashbff  V.  Barris,  L.  Bep.  3  C.  P.  523 ;  and 
NiehoU  V.  Datns,  L.  Bep.  5  G.  P.  80. 

Sir  /.  Karslake,  Q.  C,  in  reply. 

WiLLBS,  J. — It  is  unnecessary  in  delivering  judg- 
ment in  this  case  to  refer  to  the  pleadings,  because 
I  take  it  that  this  is  a  case  in  wnich  a  parishioner 
was  lying  dead  and  requiring  burial,  and  such  being 
the  case  it  was  necessary  that  somebodv  shoula 
dig  a  grave  and  prepare  for  the  burial  of  the 
parishioner  according  to  the  usages  of  the  Church, 
and  thereupon  the  sexton  appointed  a  man  to  pre- 
pare a  grave  and  ring  the  b^ll,  and  the  person  so 
appointed  was  absolutely  forbidden  by  the  burial 
board  to  do  these  acts  on  the  ground  that  it 
thought  proper  to  do  the  acts  itself,  and  did 
not  intena  that  the  sexton  should  do  them.  The 
defendant  being  the  person  sent  by  the  sexton  in- 
sisted on  doing  these  acts  by  order  of  the  sexton 
at  a  reasonable  time  and  place,  and  under  circum- 
stances under  which  the  sexton  had  the  right  to  do 
the  particular  acts  complained  of  if  the  burial  had 
being  going  to  take  place  in  the  old  pari-^h  burial 
ground,  in  which  case  the  rector  of  the  parish 
would  have  had  no  reason  for  forbidding  the  sexton 
to  do  the  acts  in  question;  so  that,  in  the  ordi- 
nary course  of  things,  but  for  the  Burial  Acts, 
which  have  substituted  the  cemetery  for  the 
churchyard,  the  sexton  would  unquestionably  have 
been  the  man  to  dig  the  grave  and  toll  the  bell. 
The  questions  raised  therefore  are  these :  first, 
whether  the  board  has  a  right  to  do  these  acts 
itself,  and  forbid  the  sexton  to  do  them;  and, 
t(ccondly,  assuming  that  question  to  be  answered 
in  the  negative,  whether  the  sexton  has  a  ri|B^ht 
to  appoint  a  deputy  to  do  the  work  for  him. 
For  tne  purposes  of  the  case,  I  assume  that 
the  sexton  does  not  claim  to  be  entitled  to  come 
at  an  unreasonable  time,  and  I  think  it  is  no  doubt 
competent  to  the  board  to  fix  reasonable  hours  for 
the  sexton  to  do  his  work.  We  are  not  now  deal- 
ing with  a  case  analogous  to  one  in  which  the 
sexton  selects  a  place  for  the  grave  which  the 
rector  thinks  unreasonable,  but  I  assume  that  here 
the  place  chosen  for  the  grave  was  one  in  which  a 
person  would  ordinarily  be  buried,  and  either  that 
the  board  had  pointed  it  out  as  the  proper  place,  or 
else  that  the  board  had  absolutely  refused  to  point 
out  any  place  so  as  to  leave  it  to  the  sexton  to 
select  a  reasonable  place.  Nor  do  I  enter  on  the 
supposition  that  the  sexton  selected  some  grossly 
improper  person  to  do  the  work ;  such  a  thing  is 
unlikely  to  occur,  and  if  it  did  the  hoeurd  might 
interfere  to  prevent  it.  I  now  come  to  consider 
what  I  l^YQ  spoken  of  as  the  first  question 
raised,  V^,  whether  the  board  has  a  right 
to  do  tiheM  acts  itself,  and  forbid  the  sexton  to 
do  them.  At  the  time  of  the  passing  of  16  A  17 
Yict.  o.  134,  extending  the  provisions  of  15  A  16 
"Vict.  c.  85  to   places  beyond  the  limits  of  the 


metropolis,  the  law  appears  to  hsve  been  dear 
enougn.  In  respect  of  parishioners  lying  dead, 
there  was  a  right  in  them,  or  their  representatives, 
or  the  public,  to  have  the  body  disposed  of; 
whether  m  respect  of  a  private  ri^ht  or  oat  of  con- 
sideration for  publio  decency,  or  m  respect  of  the 
usages  of  religion,  the  law  provided  that  the  dead 
body  shonld  be  buried,  and,  in  the  case  of  the 
deceased  having  been  a  Christian,  the  burial  ought 
to  take  place  in  the  churchyard,  and  the  ordinaiy 
burial  service  ought  to  be  performed.  There  were 
several  officers  to  conduct  those  prooeedingB.  There 
was  the  clergyman,  whose  duty  it  was  to  perfonn 
the  service.  He  had  also  the  freehold  of  the 
churchyard,  and,  as  the  f^holder,  might  exercise 
a  control  over  the  selection  of  the  plaoe  for  the 
grave.  He  had  also  the  appointment  of  the 
sexton  and   the   right    to    discharge    him    npon 

§  roper  grounds.  It  wsa  the  duty  of  the  sexton  to 
ig  the  grave,  and  he  was  not  ordinarily  interfered 
with  by  the  rector  in  doing  so,  b.it  was  allowed  tu 
exercise  his  functions  in  respect  of  the  perforra- 
ance  of  which  he  was  entitled  to  receive  leea. 
Whilst  matters  stood  thus,  no  difficulty  coold 
ordinarily  arise.  The  sexton  had  thus  a  dear 
right,  recognised  by  the  rector,  to  perform  the 
duties  in  respect  of  which  he  received  payment 
Cases  arose  from  time  to  time  in  which  tne  rector 
interfered  with  the  sexton*s  performance  of  his 
duties ;  but  the  sexton  had  his  remedy,  and  the 
courts  would  grant  a  mamlamus  to  compel  the 
rector  to  allow  the  sexton  to  perform  his  duties. 
In  this  state  of  things  16  A  17  Vict,  a  134  was 
passed,  and  the  Legislature,  in  passixig  that  Act, 
did  not  intend  to  deal  with  the  exceptional  case  of 
a  rector  wrongfully  interferiiij^  with  the  sexton,  bat 
meant  only  to  deal  with  ordiuaiy  cases  of  rector 
and  sexton.  Instead  of  giving  to  either  compensa- 
tion in  respect  of  the  formation  of  the  oemeteiy,  as 
was  done  in  the  older  statutes,  the  L^gislatiire  gave 
to  each  the  right  to  perform  his  duty  in  the  ceme- 
tery, and  the  right  to  receive  his  fee  in  respect  of 
such  performance.  Tliat  is  clear  from  the  32nd 
section  of  15  &  16  Yict.  c.  85,  made  applicable  to 
the  present  case  bv  sect.  7  of  16  &  17  Viot.  c  134. 
It  first  speaks  of  the  incumbent  or  minister,  who  is 
not  only  entitled  to  perform  the  service  in  the 
cemetery,  but  has  the  duty  of  doin^  so  imposed 
upon  him.  He  has  to  perform  the  religious  service 
the  same  as  before,  and  to  accom(Xiuy  it  by  the  same 
ceremonies  and  usages  as  in  the  old  parish  church- 
yard. Que  would  expect  from  that  some  provision  as 
to  the  person  to  dig  the  grave  and  do  the  other  minis- 
terial acts  requisite  to  a  funeral.  We  accordingly 
find  that  provided  for  in  the  next  part  of  the  sec- 
tion :  "  And  the  clerk  and  sexton  of  such  parish 
.  .  .  shall  (when  necessary)  perform  and  exer- 
cise the  same  duties  and  functions  in  respect  of 
the  burial  of  the  remains  of  parishioners  or  inha- 
bitants of  the  parish  of  which  he  is  clerk  or  sexton 
in  such  burial  ground,  or  the  consecrated  portion 
thereof,  and  shall  be  entitled  to  receive  the  same 
fees  on  such  burials  as  he  had  previonsly  per- 
formed, exerdsed  and  received,  as  if  such  Doiial 
ground  were  the  burial  ground  of  the  respective 
parish  of  such  incumbent  or  minister,  derk,  and 
sexton  respectively.*'  Now,  what  is  the  meaning 
of  this  provision  r  I  am  fiur  from  reading  tb»  ex- 
pression "  when  necessary,"  introduced  in  the  part 
of  the  section  relating  to  the  clerk  and  sexton,  as 
distinguishing  him  from  the  incambent»  wfauo^ 
under  the  earlier  part  of  the  seotion,  ham  the  rii^ 
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■m  the  burial  service,  or  from  the  parish- 
irho,  under  the  latter  part  of  the  section* 
le  right  to  be  buried.  I  read  them  as 
le  to  the  rights  of  the  clerk  and  sexton. 
AYe  reference  not  only  to  the  right  to 
)   grave,  but   also   to    the  private    right 

parishioner  to  be  buried  and  have  the 
performed  in  the  usual  way.  They 
lot  only  to  the  necessity  arising  from 
onenoe  to  be  paid  to  pumic  health  and 
leoency,  that  a  dead  body  should  be  buried, 
>  to  the  individual  right  of  the  parishioners 
their  bodies  dealt  with  in  the  same  way  as 
Id  churchyard,  and  they  refer  to  the  neces- 
ioh  arises  from  the  propriety  and  duty  of 
ing  the  funeral  service  in  the  ordinary 
liat,  I  take  it,  is  the  meaning  of  the 
and  the  right  of  the  board  over  the  ground 
ibject  to  tue  provisions  of  the  statute,  the 
law  applies  that,  if  in  a  statute  you  find  a 
provision  applicable  to  a  great  many  matters 
i  a  special  provision  applicable  to  one  par- 
subject  matter,  the  latter  must  over-ride 
ner,  although  the  language  of  the  general 
n  is  such  that  it  is  capable  of  being  applied 
subject  matter  of  the  special  provision, 
sing  so,  and  it  having  been  one  of  the 
T  ranctions  of  the  sexton  to  dig  the  grave 
Id  burial  ground  of  the  parish,  it  follows 
i  sexton,  he  has  a  right  to  dig  the  grave  in 
etery.  Now  comes  the  question,  whether 
a  right  to  toll  the  bell.  That  raises  a 
b  Question.  There  is  no  express  provision  to 
\i  ne  shall  toll  the  bell  of  the  cemetery, 

is  contended  that  he  still  has  the 
)  toll  the  bell  of  the  parish  church,  but 
*.  The  question  is,  whetner,  reading  sect.  30 
iction  with  sect.  32,  we  ought  not  to  con- 
bell  put  up  in  a  chapel  built  under  the 
lection  as  subject  to  the  same  control  of  the 
parochial  officer  as  the  bell  of  the  parish 
itself.  As  to  the  latter  bell,  no  difiuculty 
B  it  was  laid  down  in  very  early  times  that 
flhicmers  were  bound  to  find  bells  for  the 
dinrch,  and  many  questions  have  arisen, 
the  common  law  ana  ecclesiastical  courts, 
i  use  of  the  bells.  It  would  be  a  waste  of 
refer  to  authorities  on  this  subject;  but  I 
ntion  that,  as  early  as  1  Hen.  4  we  find  a 
the  Year-books  upon  the  subject,  and  the 
B  that,  though  the  rector  has  a  general 
map  the  church,  he  could  not  interfere  with 
B  to  the  disadvantage  of  the  parish.  The 
ifcical  law,  recognised  on  this  point  by  the 
I  law,  is  in  accordance  with  the  67th  canon, 
bows  that,  "when  any  is  passing  out  of  this 
ell  shall  be  tolled,  and  the  mmister  shall 
I  dack  to  do  his  duty.  And  after  the  party's 
I  it  so  fall  out,  there  shall  be  rung  no  more 
16  short  peal,  and  one  other  before  the 
and  one  i^ter  the  burial."  In  I  Bum's 
Law,  by  Phillimore,  135,  there  is  an  ohUer 
of  Sir  William  Wynne,  in  PearcCf  ^c.  v. 
yf  Clapham  (3  Hagg.  16),  that  "  a  ring  of 
anot  be  providedfor  without  expense,  as 
»,  tuning,  Ac.  Suppose  at  one  time  the 
ners  are  willing  to  take  upon  themselves 
ipenses  and  at  another  time  refuse,  the 
f  oould  not  compel  the  parishioners  to 
16  bells  in  order,  because  they  are  in 
eple.  There  imut  he  a  hell  to  rmg  to 
md  icU  <U  fimercds;  hut   that   U   oU." 


That  is  high  authority  to  show  that  the 
tolling  of  the  bell  at  a  funeral  is  an  ordinary 
and  necessary  part  of  a  funeral.  That  being  so  in 
the  parish  church,  what  is  to  be  done  in  a  ceme- 
tervP  The  30th  section  provides  that  a  chapel  is 
to  oe  built  on  a  plan  to  be  approved  of  by  the 
bishop.  I  think  it  is  obvious,  reading  this  section 
in  connection  with  sect.  32,  that,  as  the  incumbent 
is  authorised  by  the  latter  section  to  perform  the 
duties  and  have  the  same  rights  in  the  cemetery  as 
he  had  in  the  old  parish  church,  he  has  a  right  to 
perform  the  service  in  the  chapel,  if  a  chapel  has 
oeen  built,  and  it  follows  that  he  has  a  right,  and 
is  bound  to  perform  the  service  according  to  the 
rites  of  the  Church,  and  a  chapel  erect^  under 
sect.  30  was  substituted,  so  far  as  the  performance 
of  the  funeral  service  is  concerned,  for  the  old 
parish  church.  I  am,  therefore,  unable  to  draw 
any  distinction  between  what  is  necessary  for  the 
mere  disposing  of  the  body  and  what  is  necessary 
for  the  proper  performance  of  the  prescribed  cere- 
mony. Before  leaving  this  part  ot  the  case,  it  is . 
right  that  I  should  rder  to  one  argument  of  Sir 
J.  E[ars1ake*s.  He  said  that  the  right  of  the 
sexton  was  subject  to  the  right  of  the  minister, 
who  might  forbid  him  to  toll  the  bell.  The 
minister  might  no  doubt,  under  some  circum- 
stances (as,  for  instance,  if  the  church  were  situate 
close  to  the  house  of  a  person  dangerously  ill), 
forbid  the  tolling  of  the  bell,  though  we  know  the 
difficulty  involved  in  such  a  proceeding.  The 
question,  however,  now  arises,  wnether  the  burial 
board  is  placed  iu  the  position  of  the  minister,  so 
as  to  determine  whether  canon  62  shall  be 
obeyed  or  not.  I  think  that,  if  there  is  any  reser- 
vation of  power  in  that  respect,  it  would  remain  in 
the  minister,  and  would  not  be  transferred  to  the 
burial  board.  It  is  said  that  the  minister  might 
forbid  the  burial,  but  the  Act  only  purported  to 
deal  with  matters  of  ordinary  occurrence ;  and  I 
think  that,  unless  some  special  circumstance  of 
unreasonableness  can  be  set  up  by  the  board,  either 
in  respect  of  the  place  or  tune  selected  or  the 
deputy  apppointed,  the  32nd  section  gives  the  sex- 
ton the  same  right  in  the  cemetery  as  against  the 
burial  board  as  he  had  in  the  churchvard  as 
against  the  minister,  and  the  sexton  would,  ordi- 
narily, under  the  circumstances  before  us,  have 
the  right  both  to  dig  the  grave  and  toll  the  bell. 
I  now  come  to  the  only  other  question  raised,  viz. 
whether,  assuming  the  sexton  to  have  the  right 
himself,  he  was  justified  in  appointing  a  fit  and 
proper  person  to  do  the  work  for  him.  It  is  said 
that  the  maxim  delegatus  non  potest  delegare 
^plies,  but  I  think  that,  as  to  matters  purely 
ministerial,  such  as  digging  a  grave  or  tolling 
a  bell,  a  sexton  might  weU  appoint  a  deputy. 
It  is  obvious  that,  in  a  season  of  great  mortuity, 
it  would  be  impossible  for  him  to  £  all  the  work 
himself,  so  that  to  hold  that  he  cannot  appoint  a 
deputy,  appears  highly  unreasonable. 

Keating,  J.— I  am  of  the  same  opinion.  We 
must  take  it  on  the  pleadings  that  the  defendant, 
as  servant  of  the  sexton,  went  to  the  cemetery  for 
the  purpose  of  doing  the  acts  complained  of  under 
circumstances  whi<m,  if  the  old  parish  church- 
yard still  existed,  would  have  justified  and  author- 
ised him  in  digmng  in  the  churchyard,  because 
it  is  stated  that  he  entered  at  a  reasonable  time, 
and  in  a  reasonable  plaoe  and  manner.  The  ques- 
tion now  arises  whether  the  burial  board  has  a 
ri^t  to  prevent  him    from   diacharging   these 
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Unctions,  on  the  simple  ground  that  the  board  is 
read^  to  perform  them  itself.  I  am  clearly  of 
opimon  that  the  board  had  no  such  right,  and  in 
looking  at  the  parview  of  the  statute,  I  am  sur- 
prised that  the  question  could  have  been  raised. 
The  object  of  the  statute  was  to  preserve  the  old 
state  01  things  under  new  circumstances,  on  the 
substitution  of  the  consecrated  cemetery  for  the 
old  churchyard,  and,  looking  at  the  control  to  be 
exercised  by  the  bishop  and  other  matters  in  the 
Act,  I  am  satisfied  that  it  was  intended  as 
much  as  possible  to  preserve  the  old  state  of 
things.  As  to  the  clerk  and  sexton,  I  am  at  a 
loss  to  see  how  words  more  distinct  could  be 
employed  than  the  words  of  the  32nd  section. 
It  IS  contended  thafc  the  words  "  when  necessary" 
mean  when  there  is  no  one  else  to  do  it.  I  think, 
however,  that  that  is  a  strained  interpretation,  and 
that  the  words  simply  mean  "  when  the  necessity 
arises,"  or  "when  the  occasion  occurs."  The 
section  goes  on  to  say  that  the  clerk  and  sexton 
shall  "  perform  and  exercise  the  same  duties  and 
functions  in  respect  of  the  burial  of  the  remains  of 
parishioners  or  mhabitanto  of  the  parish  .  .  .  and 
be  entitled  to  receive  the  same  fees  ...  as  he  had 
previously  performed,  exercised,  and  received."  I 
should  be  at  a  loss  to  suggest  words  which  more 
completely  express  the  intention  of  the  Legislature 
as  I  have  stated  it.  That  being  so,  the  argument 
of  the  burial  board  amounts  to  this  :  that,  the 
statute  having  imposed  upon  the  sexton  the  obli- 
gation to  dig  tne  graves  and  given  him  the  right 
to  receive  fees  upon  so  doing,  nevertheless  in- 
tended to  relieve  nim  of  his  duties,  if  the  burial 
board  chose  to  provide  servants  of  its  own  to  do 
the  work.  I  think  that  that  is  a  very  strange  view 
to  take  of  the  intention  of  the  Legislature.  For 
myself,  it  is  only  my  opinion,  I  exceedingly  doubt 
how  far  the  board  would  be  justified  in  throwing 
upon  the  rates  the  expense  of  providing  persons  to 
do  work  which  the  Legislature  has  expressly  pro- 
vided shall  be  done  by  the  clerk  and  sexton.  It  is 
not  necessary  to  decide  this  point ;  but  that  is  my 
opinion.  Under  this  section  there  is  a  clear  right 
and  duty  in  the  sexton  to  perform  the  functions 
which  he  had  in  the  old  parish  church.  That  being 
so,  I  think  these  pleas  give  a  good  answer  to  the 
action.  Nor  is  there  any  distinction  as  to  tolling 
the  bell.  I  quite  agree  with  mv  brother  Willes  as 
to  the  effect  of  sect.  30.  The  plan  of  the  chapel  to 
bo  erected  is  to  be  approved  by  the  bishop,  who 
would  not  consecrate  it  unless  it  was  a  proper 
building  for  the  purpose  for  which  it  was  built. 
The  Legislature  meant  to  make  provision  that  the 
chapel  should  be  on  the  same  footing  as  the  old 
parish  church.  As  to  the  sexton  having  deputed 
the  defendant  to  do  the  work  for  him,  I  quite  agree 
in  thinking  he  could  clearly  delegate  his  authority, 
the  defendant  being  a  fit  and  proper  person  to  do 
the  work. 

M.  Smith,  J. — I  am  of  the  same  opinion.  What 
the  burial  board  is  really  contending  for  is,  the 
power  to  exclude  the  sexton  from  the  ground  and 
from  the  performance  of  his  functions  there,  pro- 
vided that  the  board  was  willing  to  perform  the 
duties  of  sexton  itself.  I  think  that  such  an 
attempt  is  in  violation  of  the  plain  intention  of  the 
Legislature.  The  scheme  of  tnis  legislation,  which 
empowered  the  burial  board  to  have  the  ground 
consecrated  as  a  cemetery,  was  to  substitute  the 
burial-ground  for  the  old  chnrchyBrd,/uid  to  place 
the  newlj-oonBecrated  chapeli  as  nearly  as  possible^ 


so  far  as  the  performanoe  of  religioiiB  lites  wai 
oonoemed,  in  the  same  podtion  as  the  old  panah 
church.  As  to  the  sexton,  he  was  an  officer 
with  important  duties  to  perform;  his  dQ«j  kf 
in  the  burial-ground,  and  it  was  one  in  the  pe^ 
formanoe  of  which  the  parishioners  were  inte- 
rested, and  the  performanoe  of  which  gaye  him 
a  right  to  receive  fides.  It  is  coniended  on 
behalf  of  the  burial  board,  that  the  sexton  had  no 
duties  to  perform  in  the  cemetery,  if  the  bond 
itself  was  willing  to  provide  fbr  the  performanoe  of 
the  duties  which  he  would  have  otnenrise  had  to 
perform.  The  words  "when  neoesssty/'  whioli 
are  relied  on  for  this  purpose,  mean,  in  my  opinion, 
simply  '*  when  the  occasion  shall  arise."  Belianoe 
has  been  placed  by  the  board  on  the  38th  section; 
but  by  tnat  clause  the  management,  regulatkn, 
and  control  are  vested  in  the  board,  only  "  subject 
to  the  provisions  of  this  Act.**  One  of  the  pro- 
visions of  the  Act  preserves  to  the  sextan  his  old 
duties  and  rights.  No  doubt  the  board  has  a 
general  control,  and,  as  already  obseryed-by  my 
learned  brothers,  it  was  the  duty  of  the  sexton  to 
conform  to  any  reasonable  rule  that  mi^it  be  laid 
down  by  the  board  as  to  the  time  at  whi3i,  and  the 

C;e  where,  he  was  to  perform  his  duties.  If  the 
rd  laid  down  no  rules  on  these  points,  but  still 
insisted  on  excluding  the  sexton,  then  the  qies- 
tion  would  arise  which  arises  here,  yia.,  what 
means  the  sexton  has  to  enforce  his  rights.  It  is 
said  that  he  has  no  right  to  enter  without  the  con- 
sent of  the  board,  iust  as  he  would  not  have  bad 
the  right  to  enter  the  churchyard  against  the  order 
of  the  rector.  It  may  be  tliat  the  rector,  who  ie 
freeholder  of  the  churchyard  as  well  as  rector 
of  the  parish,  might  have  the  power  to  detamine 
when  and  where  a  grave  should  be  dug,  and  might  at 
certain  times  exclude  the  sexton  from  the  cfauich- 
yard.  The  rector  is  limited  by  the  Act  to  the 
performance  of  the  religious  duties.  The  sexton 
is  also  mentioned  in  the  Act.  The  parishiaDen 
are  interested  in  the  performance  of  his  duties.  If 
the  board  forbade  him  to  bury,  it  would  still  be  the 
duty  of  the  sexton  to  bury,  and  it  would  be  moo- 
strous  if  he  could  not  enter  for  this  porpose  snd 
were  left  to  take  proceedings  at  law  to  onoroe  his 
right  to  be  admitted,  and  to  do  all  that  was  neces- 
sary for  the  purpose  of  burial.  As  to  the  toUmg 
of  the  bell,  I  will  add  nothing  to  what  has  Wm 
from  my  learned  brothers.  Tolling  the  bsU  ifSB 
one  of  the  functions  of  the  sexton  belore  the  kAt 
and  it  is  not  only  proper,  but  neoessary  fbr  the 
burial  board  to  provide  a  bell  for  the  perfornunoe 
of  the  Church  of  England  service,  Mid  tiie  befl 
having  been  provided  by  the  board,  I  think  the 
sexton  has  the  same  right  to  toll  it  as  he  has  to 
dig  the  grave.  Subject  to  the  qualifications  pomted 
out  by  my  brother  WiUes,  I  think  ihm  sextoii  has 
the  nghte  asserted  in  the  pleas,  and  tiiat  those 

Sleas  are  not  answered  fay  the  repfication,  that  the 
efendant  did  the  acte  complained  of  withoat  the 
consent  of  the  board. 

Jndgmenifor  the  d^fendemL 
Attorney  for  plaintiffs,  T.  Stemeff. 
Attorneys  for  defendants,  8€Mdy9  and  KmHj  fat 
Hayward,  Bodiester. 
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Nov,  15,  aaid  AprU  24. 

BE6ISTBATI0N  AFFBALS. 

Thompson  (app.)  v.  Wakd  (resp.) 
Ellis  (app.)  v.  Buecu  (resp.) 

ParUamerU — Borough  frcmchise — DweUing'honse — 
"  P(irt  of  a  house  ocowpied  as  a  a&parate  dwelling 
and  geparately  raied  to  the  relief  of  the  poor** — 
Bmreientation  of  the  People  Act  1867  (30  &  31 
Vtd.  c  102,  88,  3  and  61). 

In  eaek  of  (hue  eases,  the  auestion  was  whether  whai 
ike  appellants  occupied,  was  a  dwelling  house 
wOhin  the  meaning  of  the  Bepresentaiion  of  the 
PeopU  Act  1867  (30  ^  31  Vict,  c.  102),  s.  3,  as 
isUerpreled  hy  sect.  61. 

In  ike  first  ease,  H,  occupied  one  room  in  a  lioxtse 
which  consisted  of  nine  rooms ,  and  which,  though 
originally  huiUfor  one  family,  was  now  let  otd  in 
sim  several  tenements  to  six  tenants.  T/ie  Iwxise 
had  an  outer  door  leading  intn  the  street,  hut  this 
W€U  never  dosed,  and  now  had  no  loch  or  bolt, 
dUSumgh  there  were  still  two  staples  through  which 
a  holt  used  to,  and  stUl  might,  he  shot.  The  land- 
lord did  not  reside  on  the  premises.  The  paesa>ge, 
siairease,  and  conveniences  {the  latter  consisting 
of  a  privy  arhd  an  ash-pit.  in  a  yard  ait  t/ie  hack  of 
Ae  house),  were  common  to  all  six  tenants.  H. 
and  each  of  the  other  tenants,  had  the  exclusive 
occupation  of  his  respective  room  or  rooxns,  all  of 
which  opened  ouJt  on  to  the  passage  or  staircase 
abovc-ntentioned.  Each  teyuint  had  a  separate 
coal  house  in  the  yard  at  the  hack.  The  claimant 
was  separately  rated  to  the  relief  of  the  poor,  his 
name  OfOpearvng  in  the  occupiers*  cohimn  of  the 
rate  boo%,  hut  aU  the  rales  were  paid  hy  tlte  otvner 
of  ihe  house,  whose  name  appeared  in  tJie  owners* 
column. 

In  the  other  ease  the  facts  were  the  same,  except  that 
there  wtu  an  outer  door  which  was  shut  hy  night, 
hfU  l^  open  aU  day,  hut  neither  tenant  nod  the 
right  to  exclude  the  other  from  the  use  of  this 
outer  door,  the  hey  of  which  was  lost.  The 
daiimant  in  this  ease  had  two  rooms,  ea/ih  of  which 
opened  on  to  the  passage  or  staircase;  the  only 

siaAreaee, 

In  eae%  eaee  ihe  revising  harrister  held  thai  the 
mibject  of  occupation  was  not  a  dwelling  house 
within  Ae  moaning  of  the  ahove  Act. 

Held  (per  WiUes  and  Brett,  JJ.,  dissentientihus 
Boviu,  0.  J.,  and  Keating,  J.),  that  the  decision  of 
ike  revisingharrister  was  rigid. 

SenMe  {perBoviU,  OJ.,)  thai  the  subjects  of  occu- 
paHon  were  not  only  **  dwelling  houses  '*  within 
ike  meaning  of  the  ord  section  of  the  Bepresenta- 
Hon  of  the  People  Act  1867  (30  |-  31  Vict.  c.  102), 
independency  of  sect  61,  hut  thai  they  were 
**kon9es^  wiffUn  the  meaning  of  sect.  27  of  the 
Bepraentation  of  the  People  Act  1892  (2  Will.  4, 

TmiK  two  appeals  hemg  almost  identical  as  to 
their  ftcts,  were  taken  and  argaed  together. 

Thoxfsov  v.  Ward. 

This  was  an  appeal  from  the  decision  of  the 
reriaing  barrister  for  the  city  of  Durham. 

The  name  of  G.  Hexhert  appeared  in  the  list  of 
daimantSy  published  hy  the  overseers  of  the  town- 
ship of  Elret. 

iMators  of  the  qualification,  **  house." 

2.  In  support  of  the  claim  the  following  fbcts 
were  proved  r— 

The  fM"*— »<^  had  for  abors  a  year,  from  and  up 


to  July  31  st  last,  occupied  as  a  tenant  at  the  rent 
of  41.  iOs.  a  year,  one  room  in  a  house  situate  in 
Chapel-passage,  Old  Elvet,  in  the  township  of 
Elvet,  in  the  said  ciuy. 

3.  The  house  consists  of  nine  rooms,  and  is  let 
out  in  six  several  tenements.  Of  these,  three 
tenants  occupy  two  rooms  each,  and  each  of  the 
other  three  tenants  occupy  one  room. 

4.  The  house  was  originally  built  for  one  family. 
The  passage,  and  the  staircase,  and  the  conveni- 
ences, consisting  of  a  privy  and  ash  pit,  which  are 
situate  in  a  yard  opposite  the  passage,  are  common 
to  all  the  tenants.  jSach  of  the  tenants  has  a  sepa- 
rate coal  house  in  the  yard.  There  is  an  outer  or 
street  door  to  the  passage,  which  is  never  closed, 
and  is  without  a  lock  or  bolt,  although  it  retains 

I  two  s^<aplo8,  throagh  which  a  bolt  formerly  was 

I  and  still  might  be,  shot. 

I  5.  Each  tenant  has  the  exclusive  occupation  of 
his  or  her  respective  room  or  rooms,  for  which 
they  pay  the  following  rents :  (here  the  rents  paid 
were  set  out,  ranging  from  5L  10«.  to  4Z.  IOs.) 

6.  The  owner  does  not  reside  on  the  premises. 
The  name  of  the  claimant  appears  as  separately 
rated  in  the  occupiers*  column  of  the  rate  hook  in 
all  rates  made  bKBtween  3l6t  July  1869  and  31st 
July  1870 ;  but  the  landlord,  whose  name  appears 
in  the  owners*  column  of  the  rate  book,  paid  all  the 
rates. 

7.  The  claim  was  objected  to,  on  the  ground 
that  the  claimant  was  not  the  occupier  of  the 
dwelling  house  within  the  meaning  of  30&  31  Vict, 
c.  102,  and  was  consequently  not  entitled  to  be 
registered  as  an  elector. 

8.  On  the  other  hand,  it  was  contended  that  the 
premises  occupied  by  the  claimant  constituted, 
under  the  interpretation  clause  of  the  Representa- 
tion of  the  People  Act  1867,  a  "  dwelling  house ;  *' 
and  that  by  the  operation  of  32  &  33  Vict.  c.  41,  ss. 
7  and  19,  the  payment  of  the  rates  by  the  owner 
should  be  deemed  a  payment  by  the  occupier  for 
the  purpose  of  any  qualification  or  franchise, 
which,  as  regards  rating,  depends  upon  the  pay- 
ment of  poor  rates,  and  that  the  claimant  was 
therefore  qualified  as  an  elector. 

9.  I  was  of  opinion  that  the  premises  occupied 
by  the  claimant  were  not  a  "dwelling  house**  within 
the  meaning  of  the  Representation  of  the  People 
Act  1867,  and  disallowed  the  claim. 

10.  If  the  court  shall  be  of  opinion  that  the  pre- 
mises occupied  by  the  claimant  were  a  *'  dwelling 
house  '*  within  the  said  Act,  his  name  is  to  be  in- 
serted in  the  list  of  voters. 

Littler  {Manisty,  Q.  C.  with  him)  for  the  appel- 
lant. 

Sir  /.  Karslake  {finder  with  him)  for  the  re- 
spondent. 

This  was  an  appeal  from  the  decision  of  the 
revising  barrister  for  city  of  Exeter. 

Ellis  v.  Burch. 
At  a  court,  Ac.,  Arthur  Burch  duly  objected  to  the 
name  of  the  said  John  Ellis  being  retained  u[>on 
the  list  of  persons  entitled  to  vote  in  the  election 
of  members  for  the  said  city  in  respect  of  his  said 
occupation  of  a  dwelling  house  in  Prospect-place, 
in  the  parish  of  St.  Mary  Major,  within  the  said 
city.  The  facts  proved  were  these :  The  said  John 
ElHs  was,  on  the  31st  July  1870,  and  had  been 
durinjg  the  whole  of  the  preceding  twelve  calendar 
months,  the  occupier  of  two  rooms  in  a  seven- 
roomed  house  in  Proepect-plaoe,  of  which  a  Miss 
Avery  was  the  owner.    He  occupied  theee  tQQ!in& 
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as  tenant  to  Miss  Avery  at  an  annual  rent  of 
6Z.  10«.,  and  the  rooms  were  separately  rated,  and 
he  was  separately  rated  in  respect  of  them  to  all 
rates  which  had  been  made  for  the  relief  of  the 
poor  during  the  aforesaid  twelve  months,  and  by 
nis  agreement  with  Miss  Avery  such  rates  were 
to  be  paid  by  her,  and  had  been  duly  paid  accord- 
ingly. All  other  rates  and  assessed  taxes  requisite 
to  oe  paid  in  respect  of  the  premises  occupied  by 
the  said  John  Ellis  were  duly  paid.  The  rest  of 
the  house  —  viz.,  five  rooms — was  occupied  by 
John  Chambers,  also  as  tenant  to  Miss  Avery,  at 
an  annual  rent  of  91.  lis.  9d.,  she  paying  all  rates 
and  taxes,  and  the  part  of  the  house  so  occupied  by 
him  was  separately  rated  to  the  relief  of  the  poor. 
Miss  Avery  did  not  reside  on  the  premises.  The 
house  had  a  front  door,  which  was  generally  kept 
open  b^  day  and  shut  by  night,  being  fastened  by 
an  ordmary  latch  and  bolt.  The  door  was  f astenedf, 
sometimes  by  ElUs  and  sometimes  by  Chambers. 
Neither  had  any  right  to  exclude  the  other  from 
the  use  of  the  front  door.  There  was  a  lock,  but 
the  key  had  for  some  time  been  lost.  Inside  the 
front  door  was  a  {xassage,  on  the  left  side  of  which 
was  a  room  occupied  by  John  Ellis,  and  used  by 
him  as  a  sitting  room  and  for  cooking  his  victuals. 
On  the  right  side  of  the  passage  was  a  sitting 
room,  occupied  by  John  Chambers,  behind  which 
was  a  kitchen,  also  occupied  by  John  Chambers,  and 
access  to  which  was  gamed  by  a  door  at  the  back 
of  the  sitting  room.  At  the  end  of  the  passage 
was  a  staircase,  used  in  common  by  Ellis  and 
Chambers,  leading  to  the  first  floor.  At  the  top 
of  the  staircase  was  a  landiiig,  on  one  side  of  whicn 
was  a  room  occupied  by  J.  Ellis,  and  used  by  him 
as  his  bedroom,  and  situate  immediately  over  his 
other  room  on  the  ground  floor.  On  the  other 
side  of  the  landing  was  another  room,  occupied  by 
John  Chambers,  and  used  by  him  as  a  bedroom. 
From  this  landing  there  was  another  flight  of 
stairs,  leading  to  the  second  story,  on  which  were 
two  rooms  in  the  sole  occupation  of  Chambers. 
Neither  Ellis  nor  Chambers  could  get  from  their 
rooms  on  the  ground  floor  to  their  bedrooms  on  the 
first  floor  without  going  out  into  the  passage  and  up 
the  staircase  above  referred  to.  There  was  no  j)rivy 
or  water  closet  in  the  house,  but  there  was  a  water- 
closet  at  the  end  of  the  row  of  houses,  common 
to  the  house  in  question,  and  three  other  houses. 
The  question  for  my  decision  was  whether  the  two 
room^  thus  occupied  by  John  Ellis  did  or  did  not 
constituto  a  dwelling  house  within  the  meaning  of 
the  Representation  of  the  People  Act  1867.  I  held 
that  they  did  not,  and  therefore  expunged  the  name 
of  the  said  J.  EUis;  except  on  this  question  or 
ground  the  appellant  was  found  to  be  qualified  to 
be  registered.  If  the  court  shall  be  of  opinion 
that  I  was  wron^,  the  name  of  the  said  John  Ellis 
is  to  be  inserted  m  the  list. 

Khigdon,  Q.  C,  for  the  appellant. 

LopeSf  Q.  C,  for  the  respondents. 

The  arguments  sufficiently  appear  in  the  judg- 
ments. 

The  following  cases  were  cited  and  considered : 
Cook  ▼.  Humber,  5  L.  T.  Bep.  N.  S.  838  ;  11  C.  B, 

N.S.33; 
Wilson  ▼.  RoberU,  5  L.  T.  Eep.  N.  S.  838;  11  C.  B. 

N.S.50; 
Henrette  v.  Booth,  9  L.  T.  Rep.  N.  S.  393 ;  15  C.  B. 

N.  S.500;33L.J.61,  C.  P.; 
CuihberUon  f.  Butterworlh,  21  L.  T.  Bep.  N.  a  140 ; 

L.Bep.4aP.523; 
^omi  r.  Dykn,  4  M.  AW.  560 ; 


Lee  T.  QnnaA  1  Cowp.  1 ; 

Reg.  T.  Mof^fcr  of  Eye,  9  A.  ft  E.  870,  680; 

Croee  v.  Aleop,  28  L.  T.  Bep.  N.  8.  580 ; 

Tome  ▼.  LueketL  5  C.  B.  28 ; 

Fludyer  y.  Lamlbe^  CSae.  temp.  Hard.  307 ; 

BretMT  V.  Mc€hwen,2\  L.  T.Bep.  N.  S.  462 ;  H.  4 G. 

275 ;  L.  Bep.  5  C.  P.  230 ; 
Smith  ▼.  Lancaeter,  21  L.  T.  Bep.  N.  8.  402 ;  L.  Bn. 

5  C.  P.  246 ;  38  L.  J.  33,  C.  P. ; 
StoMyper  v.  Overteen  of  SunderUmdf  18  L.  T.  Bn. 

N.  S.  682 ;  L.  Bep.  3  C.  P.  888 ; 
Score  ▼.  Huggettj  5  M.  ft  G.  06  r 
Dewhurst  y.  FieUen,  1  Lntw.  274 ;  7  M.  ft  Q.  188 ; 
PoweU  Y,  Price,  4  C.  B.  104;  1  Lntw.  586; 
Cirenceeier  enee,  2  Fraser  452 ; 
Judton  y.  Lttckett,  2  G.  U.  107 ;  1  Latw.  400. 

Cur,  adv,  mJL 


Aivril  24. — The  judges  being  equally  divided  in 
opinion,  the  following  judgments  were  given : — 

Brktt,  J. — In  the  case  of  Thoiupsan  ▼.  Ward, 
George  Herbert  appeared  on  the  list  of  claiioants 
for  the  city  of  Durnam  as  claiming  in  respect  of 
*'  a  house.*  The  case  found  that  the  claimaiit  had 
for  aboye  a  year  occupied  as  tenant  at  4L  lOo.  per 
annum,  not  a  house,  but  one  room  in  a  lioaae. 
The  house,  it  was  stated,  consists  of  nine  rooms, 
and  is  let  out  in  six  several  tenements.  Of  these, 
three  tenants  occupy  two  rooms  each,  and  eacli  of 
the  other  three  tenants  occupies  one  room  eacb. 
The  house  was  originally  built  for  one  fiunily,  Uw 
passage  and  the  staircase  and  the  oonvenienoeB, 
consisting  of  a  privy  and  ashpit,  which  latter  are 
situated  m  a  yard  opposite,  are  common  to  all  the 
tenants.  Each  of  the  tenants  has  a  separate  cofti 
house  in  the  yard ;  there  is  an  outer  or  street  door 
to  the  passage — (.<;.,  as  I  understand,  to  the  pasa^^ 
of  the  nouse,  which  is  never  closed,  and  is  without 
lock  or  bolt  although  it  retains  two  staples  througli 
which  a  bolt  formerly  was,  and  still  mieht  be,  shot 
Each  tenant  has  the  exclusive  occupation  of  his  or 
her  room  or  rooms.  The  owner  does  not  reside  oB 
the  premises.  The  claim  was  objected  to  on  the 
ground  that  the  claimant  was  not  an  occupier  oft 
dwelling  house  within  the  meaning  oi  the  statute 
30  ^b  31  Vict.  c.  102.  The  revising  barrister  m 
of  opinion  that  the  premises  ooonpied  by  the 
claimant  (he  does  not,  it  is  to  be  observed*  sjpttk 
of  the  room  only)  were  not  a  "dwelling  bouse** 
within  the  meaning  of  the  Act,  and  disallowed  tha 
claim.  The  question  for  the  (^nnion  of  the  oomt 
was  left  in  these  terms :  "  If  the  ooort  shall  be  of 
opinion  that  the  premises  occupied  by  the  ^l^w»Mii 
were  a  '  dwelUng  house  *  within  the  meaoiing  of 
the  Act,  his  name  is  to  be  inserted  in  liie  liat  of 
voters."  It  was  argued  on  behalf  of  the  appaOiiit 
that  the  claimant,  according  to  tiie  case  of  Smmik 
V.  Booth  (sup.),  would  have  been  entitled  to  beregii- 
tered  under  the  old  Act  if  the  premises  ooonpud 
by  him  had  been  of  sufficient  value,  and  waa 
therefore  entitled  under  the  tiew  Act ;  or,  if  ha 
would  not  have  been  entitled  nndor  the  old  Aot» 
that  the  new  Act  was  intended  to  alter  the  old  Ax% 
as  interpreted  in  Cook  v.  Humber  (anp.);  that 
within  the  meaning  of  the  new  Act,  every  oooiqnar 
must  be  either  an  occupying  tenant  or  a  lodger; 
that  the  claimant  was  not  a  lodger  beoauae  the 
landlord  did  not  occupy  any  part  S  the  hoossb  8B^ 
was  therefore  an  occupying  and  resident  tenant; 
that  the  claimant's  case  comes  within  the  r&tjf 
words  of  sect.  61  of  the  new  Act,  because  his 
room,  which  is  the  tenement  ooonpied  by  him 
is  part  of  a  house ;  he  alone  oocupies  the  room,  ha 
therefore  oocupies  it  separately,  it  is  therelon 
\  0QcnLp\»di  «a  %  «»Qax«J(A  airallin^    It  wm  aignad 
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I  respondent  that  the  premises  occupied  by 
imant,  even  if  of  sufficient  value,  would  not 
iven  a  qualification  under  the  old  Act :  that 
w  Act  does  not,  as  to  the  point  in  dispute, 
be  old  Act ;  that  the  claimant  may  be  con- 
L  as  a  lodger,  although  the  landlord  does  not 
'  may  part  of  the  premises,  or  because  the 
■d  in  tnis  case  does  occupy  the  passage  and 
se;  that  the  question  is  not  whether  the 
at  is  a  lodger,  but  whether  he  occupies  a 
ig  house  within  the  meaning  of  sects.  3  and 
ihe  statute ;  that  it  is  not  sufficient  to  show 
le  claimant  occupies  separately,  for  a  lodger 
38  separately  in  the  sense  in  which  the 
was  used  in  argument :  that  the  tenement 
dd  by  the  claimant  was  "  part  of  a  house,"  but 
looapied  as  a  separate  dwelling*"  because  in 
to  use  or  ei\}oj  as  a  dwelling,  that  part  of 
086  which  is  said  to  be  his  separate  dwelling, 
mimrily  used  another  part  of  the  house  m 
m  with  other  persons.  I  am  of  opinion  that 
Be  of  HenreUe  y.  Booth,  in  which  the  cir- 
inoes  were  very  peculiar,  and  which  I  ven- 

>  think  trenched  somewhat  too  closely  on 
much  considered  case  of  Gook  v.  Humber, 
ot  oblige  us  to  hold  that  the  tenement  occu- 
f  tibe  claimant  was  a  ''house"  within  the 
m  of  the  old  Act.  It  seems  to  me  to  be 
y  inoonsistent  with  the  findings  in  this  case 
that  the  tenement  occupied  by  the  claimant 
use  within  the  meaning  of  the  old  Act.  It 
ore  seems  to  me  that  the  case,  as  stated  and 
4  raises  the  question.  What  is  the  true  legal 
letation  of  sects.  3  and  61  of  the  Representa- 

the  People  Act  1867  P  Now,  in  the  first 
in  order  to  arrive  at  what  is  the  exact  point 
lecided,  I  think  it  better  to  point  out  what 
,  in  my  opinion,  be  taken  into  consideration. 

the  old  Act  two  separate  buildings  could 

>  joined  together  to  make  up  the  value 
9d  {Dewhwrst  v.  Fielden,  9wp.;  PoweU  t. 
wupJ);  sadh  separate  buildings  as  the  oon- 
088  desGribed  m  this  case  could  not  have 
oined  to  the  tenement,  t.e.,  the  room,  or 
lom,  passage,  and  staircase,  to  make  up 
■hie,  fdthough  the  &ot  of  the  use  of 
om,  being  more  valuable  hj^  reason  of  the 
to  use  we  ccmveniences  might  have  been 

into  aoooont  as  adding  to  the  value  of 
xn,  Aa  But  the  thing  to  be  considered  as 
ilgeot  matter  of  the  oooupation  would  have 
Mxndingto  the  decisions,  the  room  alone,  or 
om,  passage,  and  staircase  under  the  same 
10^  as  it  seems  to  me,  a  joint  occupation  of 
sparatod  and  external  buildings  as  the  oon- 
088  in  this  case,  can  have  no  effect  upon 
sation  whether  the  tenement,  i.e.,  the  room, 
ooapied  Ir^  the  claimant  is  so  separately 
sd  by  the  claimant  as  to  be  a  dweUii^  house 
i  within  the  meaning  of  the  61st  section. 
1^9  it  does  not  seem  to  me  to  be  neoessaiy 
afmine  iHiether  the  claimant  is  or  is  not  a 
.  It  may  be  that  a  claimant  occupying  a 
Hit  does  not  ooouot  such  a  tenement  as 
w  him  to  be  placed  on  the  register  as  an 
taut  hooseholoer,  though  he  may  not  be  a 
.  Thirdly,  it  does  not  seem  to  me  neces- 
» eonaidsr  tbe  oases  of  tenemente  which  have 
ilmctimUy  separated  from  the  house  of 
ili0^  were  ODoe  a  part,  or  of  tenemente 
as  originAl^  oonatrootad,  nevn*  were  part 
0.     Soon  tenementi  ware  held  to  be 


houses  within  the  meaning  of  the  old  Act, 
and  are  doubtless  also  houses  within  the  meaning 
of  the  third  section  of  the  present  Act  without 
reference  to  the  intorpretetion  clause.  The  cases 
of  chambers  in  the  Inns  of  Court,  and  probably  of 
the  flato  in  Victoria-street  (though  with  regpEu^  to 
these  latter,  which  have  been  so  often  quot^,  as  if 
the  circumstances  relating  to  them  had  been  the 
subject  of  judicial  decision  I  should  prefer  to 
reserve  an  opinion  until  the  facte  are  ascertained) 
are,  I  apprehend,  within  the  latter  proposition, 
that  is  to  say,  they  are  tenements  which  as 
originally  constructed  were  not  parts  of  a  house. 
The  question  as  put  forward  in  the  present  case  is 
in  respect  of  a  room  which  is  steted  in  the 
case  to  be  a  room  in  a  house,  which  house  was 
originally  constructed  as  one  house,  which  house 
is  still  structurallv  the  same  house  as  it  always 
was,  and  from  which  the  room  in  question  has 
never  been  more  structurally  separated  than  it 
was  in  the  beginning.  The  question,  therefore, 
and  the  only  question  is,  whether  that  room  is  a 
dwelling  house  within  the  new  statute.  Now  the 
27th  section  of  the  Reform  Act  1832  was,  after 
many  apparently  fluctuating  decisions,  though 
they  have  been  explained  to  be  really  consistent, 
finally  interpretea  in  the  ruhng  case  of  Cook  v. 
Hwnber,  And  in  that  case  it  was  pointed  out 
that  under  that  section  the  qualification  is  made  up 
of  four  elements,  viz.,  tenement,  value,  occupa- 
tion, and  estete.  There  must  be  for  tenement,  it 
is  said,  a  house,  warehouse,  Sec, ;  there  must  be  for 
value  annually  to  102. ;  there  must  be  occupation, 
that  is,  actual  exercise  of  the  ri^hte  of  the  owner 
of  a  house  in  possession  during  the  requisite  time ; 
there  must  be  an  estate  in  the  tenant  either  in  fee 
or  lease.  If  these  four  distinct  elemente  are  com- 
bined in  the  claimant  he  is  qualified,  but  otherwise 
he  is  not.  Now,  although  it  is  said  they  must 
exist  in  combination  in  omer  to  qualify,  stifl  in  in- 
quiring into  the  existence  of  the  combination,  each 
element  must  be  separately  ascertained.  First,  is 
the  claimant  a  tenant?  secondly,  is  he  an  occu- 
pier P  thirdly,  is  the  tenement  sufficient  in  value  P 
fourthly,  in  kind  P  The  3rd  section  of  the  Repre- 
sentetion  of  the  People  Act  1867  so  closely  follows 
the  form  and  structure  of  the  27th  section  of  the 
Reform  Act  1832,  and  deals  so  entirely  with  a 
similar  subieot,  that  it  seems  to  me  impossible  to 
deny  that  the  qualification  under  it  is  compounded 
of  demente  which  must  be  combined  in  the  claim- 
ant in  order  to  (qualify  him,  and  that  in  consider- 
ing whether  he  is  or  is  not  qualified  by  such  com- 
bination each  element  must  be  separately  ascer- 
tained. The  elemente,  then,  of  <][uahfioation  under 
the  3rd  section  are  estate,  occupation,  and  tenement. 
The  element  of  value  is  discarded.  There  must 
be  an  estete  in  the  tenant,  that  is  to  say,  a  holding 
as  owner  or  tenant.  There  must  be  occupation. 
And  as  to  this  element  it  seems  to  be  useful  to 
observe  carefully  how  it  is  dealt  with  in  the  stetute. 
It  seems  to  me  that  it  is  completely  dealt  with  in 
the  third  section.  According  to  that  section,  with- 
out referring  to  the  intorpretetion  section,  there 
must  be  an  actual  exercise  of  the  right  of  inhabi- 
tanpy  in,  and  of  ownership  of,  the  house  for  the 
requisite  time,  and  such  actual  exercise  of  righto 
must,  by  the  proviso,  be  the  separate  exercise  of  it, 
and  must  not  be  a^int  exercise  of  it  with  another. 
The  qoestion  of  joint  or  separate  oooupation  ia 
oompletoly  disposed  ol  in  tiie  «»c^TL^\£^^Md^% 
with  the  eleiniei&t  ot  cMOocgaXtoOi  Tti<^  TqTMBtivvT\% 
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elemeut,  the  nature  of  which  must  be  separately 
ascertained,  is  the  tenement  or  thing  occupied. 
That  is  described  in  the  section  as  a  "  dwelling 
house."    If  there  had  been  no  other  description  of 
it  in  the  statute,  I  apprehend  the  court,  in  accord* 
ance  wiiih  Cook  v.  fiuniber  {»itipra),  must  have  held 
that  it  must  be  as  much  structurally  a  separate 
house  as  the  house  described  in  the  27th  section  of 
the  former  Act.  I  say  so  because  the  two  statutes 
deal  with  a  similar  subjecb-matter,  and  there  is  an 
express  enactment  that  they  are  to  be  read  toge- 
gether  as  one.    But  then  comes  the  61st  section, 
which  enacts  that  "the  following  terms  shall  in 
this  Act  have  the  meanings  hereinafter  assigned 
to  them,  &c.,  that  is  to  say,  dwelling  house  shall 
include  any  part  of  a  house  occupied  as  a  separate 
dwelling,  ana  separately  rated  to  the  relief  of  the 
poor.'*    Before  attemptmg  io  interpret  this  clause, 
some  things  should  be  observed  in  it.     It  may  be 
said  to  be  applicable,  not  only^  to  the  3rd  section, 
but  to  several  others.     I  incline,  however,  to  think 
that  whatever  may  be  its  interpretation,  it  can  only 
be  applied  to  the  3rd  section.      But,  as  applied  to 
the  3rd  section,  I  think  it  most  material  to  observe 
that  it  is  a  de^ition  of  the  tenement — that  is,  the 
thing  to  be  occupied — of  that  element,  and  not  of  the 
element  which  is  called  occupation,  that  is  the  mode 
or  manner  of  occupying  the  thing  occupied.     Sub- 
ject to  these  observations,  there  arises  the  real  and 
to  mo  most  difficult  question  what  is  the  proper 
interpi*etation  of  this  clause.    I  must  repeat  tnat 
to  me  this  clause  which,  assuming  to  aeul  'viith 
the  question  of  what  the  tenement  occupied  is 
to  be,  and  to  define  only  that  element  of  qualifi- 
cation, is  a  most  difficult  and  obscure  enactment. 
It  has  been  suggested  that  it  means  that  the  thing 
occupied  may  be  (lart  of  a  house,  provided  the 
occupier  be  not  a  joint  occupier  with  someone  else. 
If  so,  the  words  "occupied  as  a  separate  dwelling" 
are  futile,  because  by  reason  of  the  proviso  in  uie 
3rd  section,  the  same  result  exactly  would  have 
been  arrived  at  if  the  only  words  in  the  61st 
section  had  been  "dwelling-house  shall  include 
any  part  of  a  house."    This  alone,  as  it  seems  to 
me,  makes  it  contrary  to  a  well-known  and  firmly- 
established  canon  of  construction,  to  give  to  the 
section  the  suggested  interpretation.      But  fur- 
ther,   if   that    interpretation   were    adopted,    it 
seems   to  me  that  the  3rd  section  reaa  in  that 
sense  and  applied  as  is  suggested  in  this  case, 
would  describe  exactly  the  position  of  a  lodger. 
He  may  in  that  sense,  equally  with  the  present 
claimant,  be  said  to  occupy  as  tenant  separately, 
that  is  to  say,  not  jointly  with  another,  a  part  of  a 
house.    That  being  so,  a  lodger  might  be  registered 
under  sect.  3,  without  reference  to  the  element  of 
value  required  by  sect.  4.     Such  a  reading  seems 
to  me  to  make  the  3rd  section  inconsistent  with 
the  existence  of  the  4th.    From  these  considera- 
tions I  arrive  at  the  conclusion  that  the  suggested 
interpretation  ou^jht  not  to  be  accepted.    Another 
interpretation  which  was  suggested  on  behalf  dt 
the  respondents  was,  that  the  part  of  a  house  de- 
Boribed  in  the  61st  section  must  be  stmcturally 
separated  from  the  rest  of  the  hoosa    This  inter- 
pretation is  open  to  the  objection  that  it  eives  no 
real  effect  to  this  61st  section*  because  me  same 
interpretation  would  wiuhout  it,  by  reason  of  Cook 
y.  Hwnber  Uup.),  have  been  plaoed  upon  the  8rd 
section  itself.   TliiB  objection  is,  I  think,  a  vi^d  one, 
and  the  clause  eaimot  be  so  inteipreted.    The  6l8t 
geotion  doea»  ill  my  opinioDy  get  nd  of  tlifi  nfioeaailigr 


of  a  structural  separation.  It  follows  that  the 
correct  interpretation  is  between  these  two  ex- 
tremes. Considering  always  that  this  6lBt  sectioa 
is  dealing  with  the  thing  occupied,  and  not  with 

I  the  mode  of  occupying  it,  I  think  that  the  woard 
"  occupied"  in  this  section  has  its  popular  mean- 
ing of  "  used,"  and  is  not  dealing  with  the  tedi- 
nical  and  legal  idea  of  "  occupation."  Tlie  dMue 
should  be  read  thus :  "  Dwelling  house  shall 
include  any  part  of  a  house  used  aa  a  aepaiate 
dwelling."  The  interoretation  to  whioh  I  feel 
foroed  to  arrive  at  is  that,  although  there  need  not 
be  a  structural  separation,  there  must  be  a  practktl 
separation  of  the  thing  occupied  from  the  rest  at 
the  house.  The  true  construction  seems  to  me  to 
be  that  the  part  oi  the  house  oooupied  bv  the  in- 
habitant of  it,  who  daims  to  be  registereOt  should 
be  so  situated  in  the  house  of  whidi  it  is  a  part,  sod 
should  be  in  such  a  condition  as  to  be  capable  of 
being  used,  and  should  be  in  &ot  used  as  a 
house  wholly  separated  from  other  honseB  and 
used  as  such  by  its  inhabitants.  If,  in  order  to 
use,  or  in  the  using  of  the  part  of  the  house  in 
respect  of  which  he  claims,  the  olaimant  has  stipa- 
lated  for,  or  has  accepted  the  right  of  nsiiig,  or 
does  in  fact  use  some  other  part  of  the  honae,  as  a 
part  of  a  house,  then  besides  using  exdlosiydy  or 
separately  the  part  of  a  house  to  which  he  ecu- 
fines  his  claim,  he  uses  another  part  jointljr  wiih 
others.  And  the  part  of  the  house  tor  wmch  he 
claims  is  not  the  part  of  the  house  which  he  really 
uses.  It  is  only  a  part  of  that  part.  The  part 
which  he  really  uses  is  composed  of  ^e  part  to 
which  he  improperly  confines  his  daim,  and  the 
part  jointly  usea  by  him  and  others.  The  paii  of 
the  house  which  he  really  uses,  is  a  part  not  used 
as  a  separate  dwelling,  because  a  part  of  it  is  used 
by  him  jointly  with  others.  Unaer  such  circain- 
stances,  the  case,  in  my  opinion,  is  not  within  other 
the  3rd  or  the  61st  section.  I  have  said,  **  impn^ 
perly  confines  his  claim,"  because  I  feel  oeitua 
that  if  the  construction  of  the  statnte  at  whidb  I 
have  arrived  be  correct,  a  claimant  cannot  proper^ 
be  allowed  to  evade  the  consequenoe  of  thiit  utw* 
pretation  by  claiming  in  pespect  of  a  pari  only  d 
that  which  he  really  uses.  If  a  daunanft  ooold 
r^ect  all  the  uses  he  makes  of  a  house,  except  tbe 
use  of  the  one  room  he  is  allowed  or  has  a  right  to 
occupy  exclusively,  and  could  olaim  in  raapeot  of 
the  exclusive  use  of  that  room,  eyery  inmate  of  a 
house,  except  a  servant,  must  be  taken  to  be  the 
inhabitant  occupier  ol  a  house  within  a  ham, 
though  the  owner  of  the  whole  house  is  reeideotiB 
and  has  control  over  aU  the  house  bat  the  qm 
room.  If  a  claimant  can  do  this,  the  deecriptioD  of 
the  qualification  in  the  8rd  seotion  beoomM  la 
idle  and  inappHcable  phrase.  The  prBsenfc  olsiwant, 
in  my  opinion,  ftdls,  necause  the  part  of  the  honss 
whicn  he  realljr  uses  is  compoaea  of  the  room  to 
which  he  has  improperly  confined  his  daini,  and 
the  passage  and  staircase  whioh  he  uses  in  oomuaoa 

I  with  the  other  occupiers,  and  whidi  pasoay  and 

'  staircase  are  by  the  express  findings  in  this  owo 
not  parts  of  a  street  or  way,  but  parts  of  the  hoosi 
of  wnioh  the  room  is  a  part   Ithinkitnoiimirartlqf 

I  of  notice  that  the  interpretation  of  the  atatate  ^tm 
arrived  at  makes  the  definition  of  a  hooae  and  da 
househoilder  under  the  statute  conajatent  with  Iko 
definition  at  common  law  of  a  hoqae  and  a  hnaso 
holder,  enumerated  for  the  puxpoae  of  tiba  fJranrihisi 
by  the  committee  in  the  Otrano^ator  0ase  (mmir^ 
"  Neiibsr  can  a  psraon  }»  desoBifld  to  liaaSapi»< 
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holder  whoee  habitation  is  composed  of  more 
apartments  than  one,  unless  he  also  possesses  an 
ercluaive  right  to  the  nse  of  the  staircase,  doorway, 
or  other  passage  that  forms  the  means  of  com- 
munication between  the  several  apartments.  The 
original  right  to  an  exclusive  use  is  the  point  of 
diacriniination  between  the  householder  on  the  one 
band  and  the  inmate  on  the  other."  I  am  of 
opinion  that  the  decision  of  the  revising  barrister 
mm  right,  and  ought  to  be  affirmed. 

Kbatihg,    J. — Jji    these    cases    the   appellants 
claimed  to  vote  under  the  provisions  oi  the  3rd 
■action  of  tiie  Representation  of  the  People  Act 
1867,  aa  inhabitant  occupiers  of  **  dwelling  nouses" 
within  the  meaning  of  that  Act.    The  facts  were 
that  they  resided  in  parts  of  houses,  the  one  in  two 
roomSt  the  other  in  one  room.    In  each  case  the  re- 
ndenoe  was  exclusive  as  to  the  rooms,  though  not 
as  to  the  use  of  the  passages  or  all  the  out-door 
coayenienceB,  and  there  was  complete  control  over 
the  nse  of  the  outer  door  or  entrance  to  the  houses. 
In  neither  case  did  the  owner  reside  upon  the  pre- 
miaes,  and  in  each  case  there  was  a  separate  rating 
of  the  claimant  in  respect  of  the  port  of  the  house 
oooapied  by  him.    The  only  question  in  each  case 
was  whether  the  rooms  so  occupied  were  "  dwellinff 
hooaee  *'  within  the  meaning  of  the  Act  referred 
to.    Before  the  passing  of  the  Representation  of 
the  People  Act  of  1867  the  borough  franchise  in 
respect  of  the  occupation   of  houses  was   regu- 
lated by  the  Reform  Act  of  1832,  2  WUl.  4,  c.  45, 
8.  27»  which  confined  it  to  the  occupation  of  "  any 
house "  of  the  value  of  lOl,    R^idence  in  the 
bouse    was    not     necessarj^;    it   was    sufficient 
if  the   Tosidenoe   were    within    seven   miles    of 
die  boron^  in  which  the  house   was  situated. 
Under  this    statute    questions    frequently   arose 
as  to  what  ocmstituted  "a   bouse     within   the 
meaning  of  the  section,  and  it  was  decided  early 
that  the  subject  of  the  qualification  need  not  be  a 
hooae  in  the  popular  acceptation  of  the  term,  but 
tlmit  rooms  in  a  nonse,  if,  as  it  was  termed,  "  struc- 
torally  severad"  from  Uie  rest,  might  constitute 
''ahoiise"  so  as  to  satisfy  the  statute.    But  the 
difficulty  remained  as  to  what  amounted  to  such 
a  ''■triMstiixal  severance"  as  would  be  sufficient. 
In  Ooob  y.  A»mW    an  attempt  was  made  b^ 
tliis  oourt  to  la^  down  certain  rules,  by  which  it 
wae  lic^ad  the  difficulty  might  be  overcome ;  but  I 
iUbik  that    the  subsequent  case  of  Henretie  y. 
Booth  reDdera  it  at  least  doubtful  how  far  that 
hope  was  foaliaed.    Thetmthseems  tobe  that  the 
fjaestkm  of  "  stroctural  seyeianoe"  was  and  oon- 
tmned  to  be  one  of  very  difficult  solution,  depend- 
ing   upon  tfaus   circumstances  of  each  case — ^the 
OMna  oftentimes  running  very  dosely  together,  of 
wliieh  ibo  oases  referred  to  fbmish  a  complete 
iUnsintum.    In  this  state  of  things,  which  must 
be  a—iiniful  to  have  been  within  the  knowledge  of 
tibe  Lep;i8bitm!e,  they  were  pleased  to  create  a  new 
ftranehise,  and  to  enact  that  an  inhabitant  occupier 
as  ownar  or  tenant   of  any  ''dwelling  house," 
vttboot   reference    to    yalue,  might  vote,    and, 
«  if  to  get  rid  of  the  difficulty  of  what  should 
SBMHmt  to  '^stmotonl  severance,"  the  Act  pro- 
yidad  that "  any  part  of  a  houae  occupied  as  a  sepa- 
i«le  dwdOfiiurana  BiOjponAeij  rated  to  the  relief  of 
the  poor.''  Mould  oonstitate  a  "dwelling  house" 
wUhm  tlM  meaning  of  the  Act.    Now  it  i^ipears 
tPMetJifellieelahnantshere  aatisfy  in  terms  the 
of  the  Act.    Iiadh  occafdes  a  part  of 
•a  m  mpomko  dweilmgi  ind  is  sopmtely 


rated  in  inspect  of  such  occupauion.     But  it  was 
argued  on  behalf  of   the  reKpondents    that    the 
claimant  could  not  bo  said  to  occupy  the  rooms 
"  as  a  separate  dwelling,"  unless  the  dwelling  con- 
stituted '*  a  house "  within  the  meaning   of  the 
former  Act  2  Will.  4,  c.  45,  s.  27,  in  other  words, 
that  the  later  Act  made  no  change  whatever  in  the 
nature  of  the  subject  matter  of  occupation  for  the 
purposes  of  the  nranchise,  but  only  in  its  value, 
and  that  when  the  Legislature  said  in  the  one  Act 
"  a  house,"  and  in  the  other  "any  part  of  a  house," 
they  in  effect  meant  one  and  the  same  thing.    Now 
whewher  there   was  in  the  present  case  such  a 
"structural  severance"   as    would  constitute   "a 
house  "  under  the  former  Act,  I  do  not  inquire, 
because  I  am  quite  unable  to  accept  the  interpreta- 
tion contended  for.    Indeed,  the  only  foundation  for 
that  I  am  aware  of  is  the  occurrence  in  the  61st 
section  of  the  words,  "occupied  as    a    separate 
dwelling,"     the    word     **  house "     being    there 
dropped;    but  inasmuch  as  the    clear  intention 
was  that  a  joint  occupation  was  not  to  confer  the 
franchise,  unless  of  sufficient  value  to  qualify  under 
I  the  27th  section  of  the  former  Act,  there  seems  to 
me  to  be  nothing  more  unnatural  in  expressing 
that  purpose  in  me  61st  section,  althougli  it  had 
been  previously  provided  for  in  the  3ra  section, 
than  in  repeating  the  necessity  for  separate  rating, 
which  had  already  been  expressed  in  the  same 
previous  section.    As  to  the  exclusive  use  being 
confined  to  the  rooms,  and  not  extending  to  the 
passages  and  other  means  of  access  as  well  as  the 
conveniences,  the  franchise  even  under  the  former 
Act  did  not  exact  that  as  a  qualification,  as  witness 
the  occupation  of  chambers,  flats,  and  other  cases 
of  a  hke  description ;  whilst,  if  the  intention  of  the 
Legislature  really  was  in  conferring  the  new  fran- 
chise, not  in  any  way  to  alter  or  aSect  the  nature 
of  the  subject  of  occupation,  it  is  inconceivable  to 
my  mind  why  they  should  not  have  expressed 
themselves  differently.    It  was  also  contended,  as 
the  Legislature  by  the  4th  section  of  the  later  Act, 
requires    that  to  entitle  a   lodger   to  vote,    his 
loogings  must  be  oi  the  annual  letting  value  of  102., 
that  to  give  the  franchise  to  the  present  claimants 
would  in  effect  defeat  the  object  of  the  4th  section 
by  enabling  a  lodger  to  vote  out  of  a  lodging  of 
less  value  ^an  lOT.    But  that  argument  seems  to 
me  to  beg  the  question,  and  to  assume  the  claimants 
to  be  lodgers  within  the  meaning  of  the  Act.    Now 
what  in  point  of  law  constitutes  a  lodger  may  not 
alwa;^  be  easy  to  ascertain ;  whether  me  laudlr>rd 
resicung  on  the  premises  be  a  test  or  not,  or  what 
other  test  may  be  applied,  it  is  not,  as  it  seems  to 
me,  necessary  to  determine ;  if  at  all  events,  a  man 
is  not  a  lodger  who  has  the  exclusive  occupation 
of  rooms  or  a  room  in  a  house,  where  the  owner 
neither  resides  nor  exercises  an^  control  whatever 
over  the  outer  door,  and  who  is  separately]  rated 
for  the  subject  of   his  occupation;    and    in  my 
opinion,  whatever  the  correct  definition  of  a  lodger 
may  be,  the  claimants  in  the  present  cases  are  not 
in  uie  position  of  lodgers  as  contemplated  by  the 
4th  section  of  the  Act  of  Parliament.    Upon  the 
whole,  therefore,  I  think  the  appellants  are  en- 
titled to  the  judgment  of  the  court,  and  that  the 
decision  of   the  revising   barrister  ought  to  be 
reversed. 

Wnxis,  J. — ^I  regret  much  the  difference  of 
(pinion  which  eodrts  in  this  case,  more  especially 
as,  agreeing,  as  I  do,  with  the  opinion  expressed 
by  my  Brother  Brett,  the  result  will  be  that^  the 
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court  being  equally  divided,  the  decision  of  the 
revising  barrister  must  stand  against  the  opinion 
of  two  of  the  iudges.  We  are  not  entertaining  an 
appeal  from  that  decision  upon  a  question  of  fact, 
but  upon  a  question  of  law — viz.,  whether  a  man 
who  occupies  two  rooms,  one  downstairs  and  one 
upstairs,  in  a  dwelling  house  occupied  by  others 
wno  have  an  equal  use  of  the  staircase  and  outer 
door  of  the  house  as  himself,  such  rooms  being 
separately  rated  to  the  relief  of  the  poor,  is  a  person 
who  occupies  a  separate  dwelling  house,  or  wnether 
he  is  a  mere  lodger  who  jointly  occupies  with 
others.  We  have  no  right  to  assume  any  material 
fact  beyond  ihoee  which  the  revising  barrister  has 
found,  because  by  sect.  42  of  the  Registration  Act 
(6  Vict.  c.  18)  he  is  to  state  in  writing  "  the  facts 
which,  according  to  his  judgment,  shul  have  been 
established  by  the  evidence  in  the  case,  and  which 
shall  be  material  to  the  matter  in  question."  It 
was  for  him  to  decide  whether  in  point  of  foct  the 
house  described  in  each  of  these  cases  is  so  divided, 
whether  vertically  or  horizontally,  as  that  the  room 
occupied  by  the  claimant  in  the  city  of  Durham,  in 
the  one  case,  or  the  two  rooms  occupied  by  the 
claimant,  in  the  city  of  Exeter,  in  the  other  case, 
may  constitute  a  separate  dwelling  house.  In  each 
case  he  has  found  that  the  room  or  rooms  so  occu- 
pied are  not  separate  dwelling  houses.  The  claim- 
ant has  no  outer  door  of  his  own.  In  each  case 
it  is  found  that  there  is  an  outer  or  street  door, 
though  in  one  cafe  negligently  kept,  and  that  the 
rooms  are  rooms  in  an  ordinary  house  occupied  by 

Sersons  who  to  my  mind,  and  according  to  the 
ecision  of  this  court  in  Cook  v.  HunweVt  are 
persons  who,  for  want  of  control  over  a  separate 
outer  door,  are  to  be  dealt  with  as  lodgers,  and  not 
as  occupiers  of  separate  dwelling  houses.  We  are 
called  upon  to  fina  that  the  room  or  rooms  as  de- 
scribed constitute  separate  dwelling  houses,  which, 
according  to  the  ordinary  interpretation  of  the 
English  mnguage,  is  to  find  the  tning  that  is  not ; 
we  are  called  upon  to  find  that  to  be  a  dwelling 
house  which  the  revising  barrister  has  found  not 
to  be  a  dwelling  house,  if  the  matter  came  before 
me  as  one  of  fact,  it  is  possible,  though  not  likely, 
that  I  might  arrive  at  a  different  conclusion ;  but, 
to  arrive  at  such  a  conclusion  as  matter  of  law 
only  would  be  expanding  the  &cts  by  a  construc- 
tion of  law  which  at  least  is  doubtful;  and  I 
decline  to  do  so.  Ordinarily,  at  oommon  law,  and 
according  to  the  oommon  understanding  of  man- 
kind, rooms  in  a  house,  the  occupier  of  which  rooms 
has  no  control  over  a  separate  outer  door,  do  not 
constitute  "a  bouse.*'  They  are  not  "houses" 
within  the  Reform  Act,  neither  are  they  **  dwell- 
ing houses"  within  the  Representation  of  the 
People  Act  1867.  The  Act  which  indicates  what 
ongnt  to  be  the  conclusion  come  to  in  this  case  is 
the  Reform  Act  (2  Will.  4,  c.  45).  It  is  a  mistake 
to  suppose  that  the  Representation  of  the  People 
Act  1867  repeals,  or  was  intended  to  be  a  substitu- 
tion for,  the  JEteform  Act,  except  in  so  far  as  it  extends 
the  franchise,  by  enabling  a  person  who  in  respect  of 
the  occupation  of  a  dwelling  house,  would  be  en- 
titled to  a  vote  under  the  Reform  Act,  provided 
the  subject  of  occupation  was  of  the  annual  value 
of  lOL,  to  acquire  a  vote,  even  though  it  be  not  of 
that  value,  subiect  to  certain  conditions.  The  27th 
section  of  the  Reform  Act  gives  the  right  of  voting 
to  one  who  occupies,  as  owner  or  tenant,  "any 
house,  warehouse,  counting-house,  shop,  or  other 
building,"  which,  of  cooTBe,  indndes  a  dwelling 


house,  though  not  necessarily  so  confined.  Tliat 
is  the  main  provision  in  the  Act  of  Will.  4.  Then 
comes  the  provision  as  to  joint  occupation,  which 
I  agree  witn  my  Brother  Keating,  ia  of  the  hip;faeBt 
importance,  when  lookmg  at  the  KoproBontafaon  of 
the  People  Act  1867.  That  is  sect.  29,  which  en- 
acted that,  where  premises  shall  be  jointly  ooonpied 
by  more  persons  than  one,  as  ownem  or  tenants, 
each  of  such  joint  occupiers  shall,  subject  to  ceilmi 
conditions,  be  entitled  to  vote  in  respect  of  the 
premises  so  jointly  occupied,  in  case  the  dear 
yearly  value  m  such  premises  shall  be  of  an  anunmt 
whicn,  when  divided  by  the  numb(ur  of  snch  oc- 
cupiers, shall  give  a  sum  of  not  less  tluui  lOL  for 
each  and  every  such  occupier.  We  have,  therefinre, 
under  that  Act,  a  genend  provision,  including  a 
special  provision  as  to  voting  in  respect  of  a  house 
of  the  yearly  value  of  lOL  There  is  another  matter 
which  it  is  important  to  look  at  when  we  oome  to 
construe  the  Act  of  1867.  It  is  that,  though,  npon 
the  true  construction  of  sect.  27  of  the  Refbrm  Act, 
part  of  a  building  might  constitute  a  house,  if 
structurally  separated  from  the  rest,  this  oomrthat 
held  that  no  lodger,  whether  the  landlord  himself 
occupied  any  part  of  the  premises  or  not,  or  whether 
the  lodger  haa  a  key  of  tne  outer  door  or  not,  oould 
acquire  the  franchise  under  the  Reform  Act.  We 
start,  therefore,  with  this,  that  joint  oocnpien,  but 
not  lodgers,  had  a  ri^ht  to  vote  under  that  Act  I 
cannot  take  the  view  adopted  by  my  farotfaer 
Keating,  and,  I  believe,  by  my  Lord  also,  as  to 
lodgers.  I  cannot  help  thinking  that  the  position 
of  a  lodger  has  been  well  defined.  It  was  so  in 
the  masterly  judgment  of  Chief  Justice  Erie,  in 
Cook  V.  Humher  (mc|>.),  every  word  of  whidi  is 
applicable  here.  I  entirely  adopt  it,  and  I  think 
the  subsequent  case  of  Henrette  v.  Booth  (tup),  is 
not  at  all  mconsistent  with  it.  I  conceive  it  to  be 
a  judgment  as  conclusive  as  anything  can  be  whidi 
is  not  demonstrated  by  mathematical  reasoning. 
In  Cook  V.  Humher  (8up,),  the  appellant  occopied 
rooms  in  a  house  which  are  thus  oescribed :  "^ht 
rooms  on  the  ground  floor  have  doors  into  tlie 
house  passage  or  hall,  which  is  shut  off  from  Ae 
street  by  an  outer  door,  kept  closed  during  nUt 
and  day.  The  rooms  on  the  upper  floor  rented  dj 
him  are  approached  by  a  staircase,  used  exdLxaMtj 
by  him,  and  there  is  no  oommunicatioD  between 
such  rooms  and  the  rooms  on  the  other  side  ol  the 
passage.  The  rest  of  the  house  is  oocnpied  by  the 
landlord,  who  resides  therein  with  his  nmfly.  The 
appellant  has  a  look  and  key  to  each  of  his  rooms, 
and  both  he  and  his  landlord  have  keys  of  the 
street  door,  and  they  are  rated  jointly.**  The 
ouestion  was  whether  the  person  who  oocnpied 
that  large  portion  of  a  house  was  a  tenant 
within  the  meaning  of  the  Reform  Act.  It  was 
held  that  he  was  not,  because  there  was  no  etnio- 
tural  severance  of  the  part  so  oocnpied  by  him  from 
the  rest  of  the  house.  All  the  previous  deoisioBS 
were  there  cited.  The  Chief  Justice  says,  at  p.  44 
of  11  C.  B.,  N.  8.,  ''  We  consider  that  the  qiMlifl- 
cation  fails,  because  the  subject  of  occupation  was 
not  a  house,  but  only  a  part  of  a  house,  without 
any  actual  severance  horn  the  residne."  Hie  then 
goes  on  to  define  the  elements  of  a  qnahfieatioD 
for  a  borough  vote :  and  at  p.  45  of  11  G.  B.,  N.  &, 
he  says,  ''As  to  the  kind  of  tenement  i^irii 
qualifies,  the  statute  has  described  two  olmeB 
of  buildhigs,  vis.,  those  used  for  resideBtiBl»  and 
those  used  fbr  commercial  pmposes — hooM^  ibr 
xesidenoe;  war^onse,  ooonting-hoQse^  thop^  or 
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other  analogous  building,  for  commerce.  When 
the  claim  is  in  respect  of  a  house,  we  cousider 
that  the  Legislature  did  not  intend  to  create  a 
part  of  a  house  used  for  residence,  and  not  for 
commerce,  a  tenement  sufficient  to  Qualify.  A 
part  of  a  house  cannot  truly  be  said  to  oe  a  house, 
unless  the  word  'house'  is  used  in  two  senses. 
In  Judaon  ▼.  Luckett  (mp.)  a  part  of  a  house  in 
one  sense  was  in  another  sense  a  whole  house, 
by  reason  of  actual  severance."  Then,  after  dis- 
poeinff  of  the  argument  that  the  appellant  might 
nave  oeen  considered  to  be  in  the  occupation  of 
**  another  building,"  and  observing  that  it  had 
ahraya  been  held  that  a  lodger  was  not  qualified 
aa  a  hoasehddfir,  he  refers  to  Flucher  v.  Lamhe 
(tMp.),  where  the  objeotion  to  the  plaintifrs  vote 
was,  that  he  had  let  part  of  his  house  in  lodmigs, 
and  80  was  not  the  sole  occupier ;  but  Loid  Hard- 
wioke  ruled  to  the  contrary,  and  said,  "A  lo^^r 
waa  never  considered  by  anyone  as  the  occupier 
of  a  house;  it  is  not  the  conmion  understanding 
of  the  word;  neither  the  house  nor  any  part  (3 
it  can  be  properly  said  to  be  in  the  tenure  and  oc- 
eapation  of  tne  lodger."  I  might  here  add  a  refe- 
renoe  to  Brewer  v.  ItQowen  {suf,)  in  which  the 
■ame  doctrine  was  laid  down  in  this  court  since  the 
pasinny  of  the  Bepreeentation  of  the  People  Act ; 
and  with  relerenoe  to  its  construction  his  Lordship 
then  ffoee  on  (11  C.  B.,  N.  S.,  46) :  "  Since  the 
Beform  Aot  the  same  opinion  is  conveyed  in  the 
decJaions  holding  that  occupation  as  a  lod|^  did 
not  qualify.  The  common  meaning  of  "lodgings"  is 
a  part  of  a  house  used  for  residence.  H  the  L^gis- 
ktare  had  intended  to  make  lodgers  quired,  we 
think  it  would  not  have  been  idt  to  obscure  con- 
jecture from  the  words  **  other  building."  Every 
word  of  that  is  worth  considering,  because  the 
Chief  Justice  is  there  speaking  of  a  part  of  a  house 
oooapied  as  a  separate  dwelling,  which  is  the  lan- 
goage  naed  in  the  61st  section  of  the  Act  of  1867 ; 
and  1  entirely  agree  that  it  should  not  be  left  to 
obaeore  oonjeotnre  who  is  to  vote  in  the  dection  of 
members  of  Parliament.  His  Lordship  then  refers 
to  WriglU  v.  Sioehport  (5  M.  &  Q.  38;  1  Lutw.  32), 
when  the  oocapation  of  a  separate  room  in  a 
eotton  spinning  fiK^tory  was  held  to  qualify,  be- 
OBoae  eadi  separate  room  was,  hv  reason  of  actual 
•QTOanee^  and  the  fact  of  its  haying  a  separate 
oofeer  dooTy  an  entire  building  in  one  sense, 
thoiigh  part  of  the  entire  building  (the  &ctor^) 
in  another  sense,  and  adds:  "Assuming  this 
to  be  the  correct  construction  of  the  statute, 
tba  question  here  is  brought  to  the  point  whether 
tlie  rooms  occupied  by  the  appellant  are  a 
'hooae.'  We  think  that  they  were  correctly  de- 
cided by  the  revising  barrister  not  to  be  a  house 
within  the  meaning  of  the  statute,  because  they 
formed  part  of  a  house  when  they  were  let,  and 
there  waa  no  actual  severance  of  the  appellants' 
part  from  the  other  part."  Considering  tne  ffreat 
earewhieh  waa  taken  in  framing  the  Act  of  1867» 
I  cannot  help  thinking  that  that  passage  was  in 
the  minds  ofitB  framers  when  thev  introduced  into 
aeoti  dl  the  interpretation  of  "  dwelling  house ;"  and 
thoQfl^Iaffrsein  themain  with  thejudgment  of  my 
BrotSer  ftett,  I  do  not  see  my  way  to  the  con- 
oliuioii  that  there  need  not  be  actual  structural 
■ffmaaoe^  but  that  any  practical  division  will 
aafioa.  I  do  not  see  how  it  was  possible  to  select 
wotda  wlddiy  having  regard  to  the  farmer  Act,  and 
Id  tlM  CRmatniotion  wmch  had  been  put  upon  it, 
aoold  ha  ftcleaarsr  indieation  of  an  intention  to  go 


no  f\irther  as  to  "  dwelling-house  "  than  the  Legis- 
lature had  previously  gone  as  to  "  house."  The 
Chief  Justice  goes  on  <11  C.  B.,  N.  S.,  47) :  "  No 
authority  earlier  than  Score  v.  Huggett  («up.)  and 
Jones  V.  Luckett  {sup,)  was  cited  to  show  that  a 
part  of  a  house  may  become  a  '  house '  without  any 
actual  severance,  by  reason  of  some  conventional 
arrangement  in  respect  of  the  keys  of  the  outer 
door,  or  the  pemoctation  of  the  landlord ;  and  the 
authorities  are  uniform  to  show  that,  by  actual 
severance,  a  part  of  a  house  became  chsjiged  into  a 
house,  and  without  that  severance  the  change 
would  not  be  effected."  The  whole  reasoning  of 
that  judgment  completely  dispels  all  doubt,  and 
shows  that  the  character  of  tne  subiect  of  occu- 
pation cannot  be  changed  by  reason  of  the  circum- 
stance of  the  landlord  residing  or  not  residing 
upon  the  premises,  or  by  the  fact  of  the  occupier 
of  the  rooms  having  or  not  havine  a  key  of  the 
outer  door.  He  then  refers  to  Monks  v.  Dylcea 
(sup,),  where  Parke,  B.,  speaking  of  the  doctrine 
of  Lord  Coke,  that  a  chamber  may  be  donvus  num- 
sionaUs  in  law  (3  Inst.  65,  66),  says  that  "  it  refers 
to  a  house  divided  into  several  chambers,  with 
separate  outer  doors,  and  that  neither  in  law  nor 
in  common  sense  can  a  man  be  said  to  be 
in  possession  of  a  dwelling  house  where  he  is 
a  mere  lodger."  And  referring  to  the  rule  as 
to  burglary,  which  he  says  has  no  analc^  with 
qualification,  the  Chief  Justice  concludes  (11  C.  B., 
N.S.,  48) :  "  The  general  rule  is,  that  a  part  of  a 
house,  in  the  common  understanding  of  the  word, 
does  not  become  a  house  in  law,  unless  there  be 
actual  severance.  In  Leach's  Crown  Cases,  90,  in 
the  notes  to  Roger's  case.  Lord  Holt*s  opinion  is 
reported  thus  :  **  If  inmates  have  several  rooms  in 
a  nouse,  of  which  rooms  they  keep  the  keys,  and 
inhabit  them  severallv,  yet,  u  they  enter  into  the 
house  at  one  outer  aoor  with  iihe  owner,  those 
rooms  cannot  be  said  to  be  the  dwelling-houses  oi 
the  inmates ;  but  the  indictment  oug^t  to  be,  for 
breaking  the  house  of  the  owner."  if  the  owner 
does  not  reside  on  the  premises,  the  crime  of 
feloniously  breaking  into  the  sleeping  abode  of  a 
lodger  in  the  ni^ht  is  precisely  the  same  as  it 
would  be  if  the  GLndlord  slept  there ;  and,  in  that 
case,  it  is  hdd  that  the  abooe  of  the  lodger  may 
be  called  his  donvus  frumsionalis.  This  exceptions! 
rule,  depending  on  the  reasons  above  assigned,  is 
no  ground  whatever  for  holding  lodgings  to  be  a 
'  house '  within  the  meaning  of  a  statute  requiring 
the  claimant  of  a  vote  to  be  the  occupier  of  a 
house;  and  yet  these  exceptional  cases  were 
pressed  on  the  court  in  Toms  v.  Inickett  (sup,)  as 
authorities  for  holding  that  lodgings  became  a 
'  house,'  if  the  owner  did  not  sleep  on  me  premises." 
That  case  of  Cook  v.  Humber  (svp.)  appears  to  me 
to  dispose  of  all  the  arguments  arising  out  of  the 
landlord  not  residing  or  sleeping  on  the  premises, 
and  of  the  tenants  having  or  not  having  control 
over  the  outer  door  of  the  house,  and  snow  that, 
under  the  Beform  Act,  and  upon  the  finding 
of  the  revising  barrister  in  this  case,  the  rooms  in 
question  did  not  constitute  a  "  house  "  within  the 
meaning  of  that  Act.  It  appears  to  me  to  have 
laid  down  a  dear  and  intelligible  rule.  It  is  said, 
however,  that  doubts  have  been  thrown  upon  that 
decision  by  the  subsequent  case  of  Henrette  v.  Booth 
(«t4p.)  But  the  court  in  that  case  professed  to 
adhere  to  their  former  decision ;  and  the  principle 
which  that  case  adheres  to  shows  that  these  rooms 
do  not  constitute  a  house  within  the  Beform  Act, 
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The  claimant  there  occapied  the  upper  floor  of  a 
house,  consisting  of  two  rooms  communicating  with 
each  other,  one  oeing  used  as  a  tailor's  shop,  and 
the  other  as  a  sitting  and  bed  room,  and  communi- 
cating with  the  landing  on  the  staircase  by  one 
outer  door,  over  which  the  tenant  had  exclusive 
control.    In  neither  of  the  cases  now  before  us  is 
there  any  such   finding;    the  claimants  had  no 
outer  door  other  than  tnat  which  was  common  to 
all  the  inmates.    In  Henreffe  v.  Booth  (sup.)  it  was 
a  question  of  fact  for  the  revising  barrister  whether, 
looking  at  the  nature  and  character  of  the  premises, 
the  door  upon  the  landing  was  really  an  outer 
door.    He  came  to  the  conclusion,  that  m  point  of 
fact  it  was  so.    The  judgment  of  Erie,  G.J.  lays 
down  precisely  the  same  principle  which  he  had 
laid  down  in  Uook  v.  Humter  (w«p.),  but  he  comes 
to  the  conclusion  that,  as  the  claimant  had  exclusive 
occupation  of  his  rooms,  and  exclusive  control  over 
the  outer  door  thereof,  he  was  entitled  to  be  re^- 
tered.     My   brother    Keating    says    (16    C.    B., 
N.  S.  511):  "Looking  at  the  facts  found  by  the 
revising  barrister,  I  have  come  to  the  concmsion, 
though  not  without  difficulty,  that  the  appellant 
was  Hie  occupier  of  a  "  house    witMn  the  meaning 
of  the  27th  section  of  the  Reform  Act.    The  only 
door  which  the  revising  barrister  speaks  of  as  an 
outer  door  is  the  door  leading  from  the  rooms  in 
the  appellant's  occupation,  and  over  which  he  had 
exclusive  control.    Practically,  there  was  no  other 
outer  door.    There  is,  it  is  true,  at  the  bottom  of 
the  staircase,  a  thin£C  which  is  in  some  sense  a 
door,  but  which  wants  all  the  essentia  elements  of 
an  outer  door,  *  having  no  lock  or  f^^tening  of  any 
kind,  nor  any  means  of  being  so  closed  as  to  secure 
the  premises  from  intrusion  from  the  street.*     It  is 
as  though  the  outer  door  were  taken  off  its  hinges 
and  left  lying  at  the  side  of  the  door  posts.    I 
think  the  revising  barrister  very  properly  abstained 
from  calling  that  the  outer  door.      If  the  revising 
barrister  there  had  found  the  door  at  the  bottom 
of  the  staircase  to  be  the  outer  door  of  the  pre- 
mises, though  neglected  and  out  of  repair,  the 
learned  judge  would  evidently  have  come  to  the 
opposite  conclusion ;  and  that  opposite  conclusion 
I  feel  bound  to  adopt  in  this  case.    Thus,  under 
the  Beform  Act,  the  occupier  of  a  house  of  the  annual 
value  of  1(H.  was  entitled  to  vote.    Joint  occupiers 
also,  provided  the  annual  value  of  the  house  was 
enough  to  give  each  the  annual  value  of  lOL,  were 
entitled  to  vote.    Lodgers  had  no  vote.    And  part 
of  a  house  might  be  a  "  house  "  within  that  Act, 
provided  it  was  structurally  severed  from  the  rest 
of  the  building  of  which  it  formed  part.    Then 
came  the  Bepresentation  of  the  People  Act  1867 
(30  A  31  Vict.  c.  102).    That  Act  did  not  repeal  the 
former  Act,  but  is  to  be  construed  with  it.    It 
enlarges    the   franchise    in   respect    of  dwelling 
houses,  but  is  not  therefore  to  be  so  oonstruea 
as  to  enlarge  the  species  (dwelling  house)  to  such 
an  extent  that  it  could  not  fall  wi^in  the  original 
genus  (house),  without  express  words  to  convey 
such  an  intention.     Sect.  3  deals  with  two  of  the 
points  I  have  referred  to.    It  gives,  by  sub-sect.  2, 
the  franchise  to  the  occupier  whether  as  owner  or 
tenant,  of  any  dwelling  house  within  the  borough 
irrespective  of  value ;  and  requires  by  sub-sect.  8 
that  he  shall  have  been  rated  to  the  relief  of  the 
poor  in  respect  of  the  premises  so  occupied  by 
nim.    Then,  sub.-sect.  4  contains  a  proviso  that  no 
man  shall  under  this  section  be  entitled  to  be  re^B- 
tered  as  a  voter  by  reason  of  his  being  a  jomt 


occupier  of  any  dwelling  house.    A  lod^or  doet 
not  fall  within  that  section.    This  is  obvionB,  not 
only  from  Cook  v.  Hwnher  (sup.)  but  also  fram 
sect.  4,  sub-sect.  2  of  which  g^ves  the  firanchise  to 
one  who,  "  as  a  lodger  has  oocapied  in  the  bbdw 
borough,  separately  and  as  sole  tenant,  for  the 
twelve  months  preceding  the  last  day  of  Joljr  n 
any  year  the  same  lodgings,  such  lodgings  bung 
part  of  one  and  the  same  dwelling  house,  and  of  a 
clear  yearly  value,  if  let  unfurnished,  of  lOL  or 
upwards."    The  next  sectioD  to  which  relecenoe 
may  be  made  for  the  purpose    of  determining 
whether  "  lodger  "  under  this  and  the  iannmr  Act 
is  to  be  differently  construed,  is  sect.  7»  snb-nol.  3 
of  which  enacts  tnat,   "  where  the  dwelling  house 
or  tenement  shall  be  whoDy  let  out  in  apartments 
or  lodgings  not  separately  rated,  the  owner  of  sadi 
dwelling  nouse  or  tenement   shall   be  rated  in 
respect  thereof  to  the  poor  rate."  I  do  not  obeerfe 
upon  the  Sunderland  ease  (#tfp.)>  ihoo^h  I  ooUeol 
frDm  his  judgment  that  one  of  the  judges  had 
this   point  in   his   mind,   and  that  his  opimon 
was  the  same  as  that  which  I  entertain.    Tne  7tk 
section  has  no  immediate  bearing  upon  the  dsoi-' 
sion  in  the  case,  but  it  may  be  useftdly  referrsd  to 
for  the  purpose  of  showing  what  was  the  mwMiin^ 
of  the  Legislature.    It  deut  with  a  lodger  wImts 
the  owner  did  not  dwell  in  the  house  in  the  aeiiae 
contemplated  by  the  Lord  (yhief  Justioe  JBrle  in 
Cook-v,  Hxvmber  («ii|).),  and  so  ftu*  adopted  bis  yieir. 
I  now  come  to  the  section  whioh  is  said  to  nnset 
all  the  reasoning,  and  the  oonclusion  arrhrea  aft 
under  the  previous  sections  of  the  Act»  KVL^  ^e 
interpretation  clause,  sect.  61.    This  seclion  m  one 
which  I  find  it  very  difficuH  to  deal  witii.    With 
great  deference  to  the  opinions  of  my  Lord  and  my 
brother  Keating,  I  cannot  think  tliat  the  Tif»gisla- 
ture,  by  the  interpretation  they  pat  upoii  the  word 
"  dwelling  house,"  meant  to  enlarge  the  fnm^iiss 
given  by  sect.  3  to  such  an  extent  that  every  msn 
who  occupies  any  portion  of  a  dwelUnff  hooae— a 
single  room,  or  a  cupboard,  of  which  ne  ia  sols 
tenant — shall  have  a  right  to  yoto  as  the 
of   a   "dwelling   hoose"   within    that 
although  no  such  franchise  existed  bedEore, 
at  common  law  or  under  the  Befbrm  Act.    Tfauft 
does  not  appear  to  me  to  be  the  proper  office  of 
an  interpretation  clause.    It  would  be  to 


the  meuiing  of  what  had  before  been  said  in 
and  unambiguous  words.  The  langoage 
"  Dwelling  house  shall  include  any  part  of  a 
house  occupied  as  a  separate  dwelling,  and  aspa> 
rately  rated  to  the  reUei  of  the  poor."  Byenoae 
knows  that  a  "dwelling  house"  may  iatuuds 
several  separate  dwelling  houses,  if  sfaraoftinaU/ 
distinct.  It  is  clear  to  my  mind,  tl»t  l^  scpawto 
dwelling  the  Legislature  meant  a  tiling  wnioih  is 
physically  capable  of  being  described  as  a  dweUiig 
nouse,  whether  the  separation  be  praotiGal  or  sftms* 
tural.  Taking  Cook  v.  Humher  (sup»),  as  my  goidab 
I  adopt  the  latter  expression.  It  must  be  somethiqg 
more  than  a  mere  room  in  a  dwriling  house.  Tdka 
the  case  of  a  common  dormitory,  where  tiie  spase 
to  be  occupied  by  each  tenant  is  marked  ont  en 
the  floor :  is  each  space  to  be  called  a  ftepanfts 
"  dwelling  house  P"  Or  suppose^  instead  of  a 
common  dormitory,  each  tenant  had  a  sepanftt 
sleeping  apartment  and  the  use  of  a 
refectory :  would  they  be  the  oocupaem  of 
dwelling  houses  within  this  AotP  Th< 
difficulties  whioh  the  Legislatare  mmj  probihly 
think  it  right  to  remove.    The  oooohamoa  I  warn 
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at  is  that  the  claimants  in  these  two  cases  are  ' 
mere  lodgers,  and  would  have  votes  only  under 
sect.  4^  provided  their  holdings  were  of  the  annual 
▼aloe  of  102.  and  the  other  conditions  oi  that  section 
were  satisfied.  I  think  that  the  intention  of  the 
Legislature  was  that  the  separate  dwelling  house  re- 
fiorred  to  in  sect.  61  must  be  something  wnich  could 
properly  be  called  a  "  dwelling  house/'  and  which 
18  structurally,  or  at  least  practically,  separated 
from  the  rest  of  the  dwelling  house  of  which  it 
forms  a  part — such  a  dwelling  house  as  would 
have  been  a  *'  house  "  within  the  Reform  Act,  and 
which  answers  the  description  of  a  house  as  inter- 
preted by  this  court  in  Cook  v.  Hvmber.  I  cannot 
oonoeiYe  it  to  have  been  intended  that  a  man  should 
have  a  vote  as  the  occupier  of  the  "dwelling 
boiise"  under  this  Act  which  would  not  have 
been  a  "hooBe"  under  the  Beform  Act.  In 
Thompson  v.  Ward  the  claimant  occupied  one 
room  of  a  boose  which  had  been  built  for  one 
fiuBiily.  There  were  several  tenants,  all  of  whom 
naed  the  passagef  staircase,  and  other  conveniences 
in  ooDimon.  There  was  an  outer  door  to  the 
passage*  though  bam  neglect  it  was  never  closed, 
and  was  withoat  any  available  il&stening,  though  it 
mi^^  have  becoi  fastened.  In  EUia  v.  Burch  the 
claimant  oocopied  two  rooms  under  similar  circum- 
stsnoiw ;  the  only  difference  between  the  two  cases 
beisgytoat  in  tne  one  there  was  noteteningto 
the  outer  door,  whereas  in  the  other  there  was  a 
bolt.  In  neither  case  had  the  claimant  exclusive 
contnd  over  the  outer  door ;  nor  was  there  in  either 
any  sinictoral  senaration,  as  there  was  in  Hewrette 
V.  Booik  (m^)  J^otwithstandinff  that,  I  feel  fully 
impreued  wiui  the  notion  that  mese  statutes  for 
extending  the  franchise  ought  to  receive  a  large 
and  Hberal  conatraction  to  uie  extent  of  the  fullest 
meaning,  lliat  case  is  fairly  to  be  attributed  to 
the  words,  and  I  am  dearly  of  opinion  that  we 
shoold  be  going  beyond  the  expressed  intention  of 
the  Lsgislatare  if  we  held  that  the  daimante  in 
these  oases  are  the  occnniers  of  "  dwelling  houses  " 
or  "  separate  dweUings  within  the  true  meaning 
ol  tha  Srd  and  dlst  sections  of  the  Bepreeentotion 
ol  tho  People  Act  1867.  For  these  reasons,  I 
think  the  decJeion  of  the  revising  barrister  should 
be  affirmed. 

BoTHAi  C  J. — ^I  cannot  consider  that  the  question 
xaiaed  upon  this  appeal  is  at  all  conduded  by  the 
rerising  barrister  having  called  a  door  to  the 
passage  which  was  never  closed,  and  was  without 
lock  or  bolti  **  an  outer  or  street  door,"  or  that  the 
<^i>^g»n"  of  the  case  depends  upon  the  existence  of 
SQch  a  door.  The  pomt  submitted  for  our  judg- 
ment is  whether  the  claimant's  premises,  as 
described  (induding  the  description  of  the  door), 
constitate  a  dwelling  house  witnin  the  meaning  of 
•*  The  Bepresentation  of  the  People  Act  1^7." 
The  Srd  section  of  that  Act  gives  the  franchise, 
subject  to  certain  qualifications,  to  an  inhabitant 
occapier  as  owner  or  tenant  of  an^  dwelling  house, 
and  ttie  word  "  dwelling  house,'*  it  is  declared  by 
the  interaretation  clause^  sect.  61,  "  shall  indude 
any  part  cf  a  house  used  as  a  separate  dwelling  and 
sepsnitdly  rated  to  tiie  relief  of  the  poor."  HhQ 
Tifgislatnn*  not  having  given  any  more  precise 
^mXtmtsUm%  of  irhat  is  tobe  deemed  a  dwelling  nouse, 
tins  coort  is  oslkd  upon  to  say  what  is  the  proper 
OQBstniction  to  be  placed  upon  that  term  as  used 
m  the  statu  tit,  and  upon  the  interpretation  clause 
with  iflftrf"^^  to  it.  In  considering  this  question, 
and  SBdaKvooring  to  ascertain  the  meaning  of  the 


Act  from  the  language  in  which  it  is  framed,  it  is 
not  unimportant  to  Dear  in  mind  what  had  been 
the  decisions  uDon  the  Beform  Act  of  1832,  and 
what  Yiras  consiaered  the  state  of  the  law  at  the 
time  the  Act  of  1867  was  passed.  In  the  Act  of 
1832,  s.  27,  the  words  usea  with  reference  to  the 
borough  franchise  were,  "  every  person  who  shall 
occupy  as  owner  or  tenant  any  house,  warehouse, 
countu^-house,  shop,  or  other  Duilding,"  of  a  cer- 
tain value,  &c.,  ana  upon  that  enactment  various 
questions  arose  as  to  the  nature  of  the  qualifying 
tenement,  and  also  as  to  the  character  of  the  occu- 
pation, and  there  were  numerous  decisions  upon 
these  points,  especially  with  reference  to  what  was 
to  be  deemed  "a  house  or  other  building,"  and 
what  was  an  occupation  as  tenant,  which  in- 
volved the  consideration  of  what  was  an  oc- 
cupation by  a  mere  lodger  as  distinguished 
from  a  wholly  independent  tenant.  It  would 
be  very  difi&cult  to  reconcile  the  whole  of 
these  decisions,  nor  is  it  very  material  for  the 
present  purpose  to  attempt  to  do  so.  They  were 
carefully  considered  by  this  court  in  Uook  v. 
Hiimber  («up.),  and  'mil  be  found  collected  in 
the  report  of  that  case;  and  in  the  result,  the 
court  came  to  the  condusion  that  part  of  a  house 
could  not  be  considered  as  commg  within  the 
words  "other  building,"  and  that  it  could  not 
be  considered  "a  house"  unless  it  was  struc- 
tundly  severed  from  the  rest  of  the  building  of 
which  it  formed  a  part.  It  was  also  considered 
that  the  question  in  most  of  these  cases  resolved 
itself  into  one,  as  to  the  nature  of  the  subject- 
matter  of  the  occupation  rather  than  of  the  nature 
of  the  occupation  of  the  tenement.  It  is  also 
to  be  borne  in  mind  that  in  buildings  used  for 
commerce,  part  of  a  house — such  as  a  counting- 
house  or  warehouse — ^is,  by  the  express  terms 
of  the  Act,  declared  to  l>e  a  qualifying  tene- 
ment, although  it  was  not  so  with  regard  to  a 
house  used  mr  residence.  In  Cook  v.  Humher 
(«tfp.),  the  claimant  occupied  as  tenant  one  side 
of  a  house  consisting  of  rooms  on  a  ground 
fioor,  and  rooms  on  the  upper  floor,  with  a  sepa- 
rate steircase  communicating  between  the  rooms, 
and  used  exdusivdy  by  the  tenant  of  those  rooms, 
the  entrance  to  the  rooms  beine  by  doors  to  the 
rooms  on  the  ground  floor  from  the  house  passage 
or  hall,  which  was  shut  ofE  from  the  street  by  an 
outer  door,  kept  closed  during  night  and  day, 
and  the  claimant  had  a  key  of  the  street  door. 
There  was  no  communication  with  the  rooms  on 
the  other  side  of  the  house,  and  the  landlord 
occupied  and  resided  in  the  rest  of  the  house,  and 
had  a  key  of  the  street  door.  It  was  dedded  that 
the  rooms  so  occupied  by  the  claimant  were  part 
of  a  house  only,  without  any  actual  severance  from 
the  residue,  and  not  a  house;  that  the  Legisla- 
ture did  not  intend  to  create  part  of  a  house 
used  for  residence  and  not  for  commerce,  a 
tenement  sufiBcient  to  Qualify  a  votcor,  and  tiiat 
the  claimaint  was  ther^ore  not  entitled  to  the 
franchise  as  the  occupier  of  a  house  within  the 
meaning  of  that  stetuto.  The  court  in  that  case 
also  laia  down  (at  11  G.  B.,  N.  S.,  44)  that  a  house 
might  be  divided  by  the  structure  into  several 
flate  constituting  several  houses,  although  there 
was  an  outer  door  to  the  whole  house  of  ^miich  the 
tenante  of  the  flate  had  not  the  key,  and  which 
was  kept  closed  and  under  the  sole  control  of  a 
porter  for  the  security  of  the  tenante,  and  although 
the  porter  resided  in  one  of  the  flats,  and  was  the 
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owner  of  all  the  others  under  the  same  roof.  That 
case  was  followed  by  Wilson  v.  Roberts  (sup.)  where 
it  was  also  held  tliat  two  rooms  occnpi^  by  the 
appellant  as  offices  and  being  the  whole  of  the  first 
floor,  the  landlord  occupying  the  shop  and  residing 
with  his  family  in  the  rest  of  the  house,  and  each 
havinsr  a  key  of  the  street-door,  and  the  appellant's 
rooms  not  lieing  structurally  severed  from  the  rest 
of  the  house,  were  a  part  of  a  house  only,  and  not 
a  house  within  the  meaning  of  the  Act.  In  the 
year  1863  the  court  had  again  to  consider  the 

Question  in  the  case  of  Henrette  v.  Booth  (sup.) 
Q  that  case  the  claimant  occupied  the  whole  of 
the  upper  floor  of  a  house,  consisting  of  two 
rooms  communicating  with  each  other,  one  be- 
ing used  as  a  tailor's  shop,  and  the  other  as  a 
sitting  room  and  bedroom,  and  communicating 
with  the  landing  on  the  staircase  by  one  outer 
door,  over  which  the  tenant  had  exclusive  control. 
The  other  floors  were  occupied  by  other  tenants. 
There  was  a  common  staircase,  and  at  the  entrance 
from  the  street  was  a  door,  open  all  day,  but 
generally  allowed  to  swing  to  at  night,  but  having 
no  lock  or  fastening  of  any  kind.  The  previous 
decisions  were  again  carefully  considered,  and  the 
court,  adhering  to  their  decision  in  Cook  v.  Humber 
(sup.),  came  to  the  conclusion  and  decided  that  the 
claimant  was  the  occupier  of  a  house  within  the 
meaning  of  the  statute,  the  floor  occupied  by  him 
being  severed  horizontally  from  the  rest  of  the 
house  as  completely  as  in  the  case  of  chambers, 
in  the  Inns  of  Court,  where  there  was  sometimes 
the  additional  circumstance  of  an  outer  door,  and 
sometimes  not,  Erie,  C.J.,  adding,  "  the  party  has 
exclusive  possession  of  the  floor  occupied  by  him 
and  exclusive  control  over  the  outer  door  of  the 
floor,"  and  he  repeated  what  had  been  previously 
stated,  that  the  nature  of  the  tenements  could  not 
depend  on  the  presence  or  absence  of  the  landlord, 
or  the  possession  of  a  key  of  the  outer  door 
to  the  street.  In  this  case  my  Brother  Keat- 
ing was  also  of  opinion  that  the  door  to 
the  street  could  not  properly  be  considered  an 
outer  door,  and  I  am  of  the  same  opinion  as  to 
the  door  in  this  case.  In  these  cases  the  court 
found  it  extremely  difficult  to  define  in  language 
what  was  "  a  house  '*  within  the  meaning  of  the 
Act,  or  what  was  such  an  actual  severance  within 
the  meaning  of  their  own  decisions  as  would  con- 
stitute part  of  a  house  a  house  for  the  purpose  of 
the  franchise.  When  the  Representation  of  the 
People  Act  1867  was  passed,  the  term  "  dwelling 
house  "  was  introduced,  but  the  Legislature  eoually 
abstained  from  defining  what  was  a  dwelling  house 
except  by  declaring  in  the  inteipretation  clause  that 
the  term  "  dwelling  house "  should  include  "  any 
part  of  a  house  occupied  as  a  separate  dwelling,  and 
separately  rated  to  tne  relief  of  the  poor."  The  prin- 
cipal difficulty  under  the  former  Act  was  to  deter- 
mme  when  p£u*t  of  a  house  was  to  be  considered  only 
part  of  a  house,  and  when  it  was  to  be  considered 
"a  house,"  within  the  meaning  of  that  Act,  and  that 
had  to  be  determined  with  reference  to  its  struc- 
ture, and  its  severance  from  the  other  parts  of  the 
building.  This  was  a  difficulty  with  respect  to  the 
nature  of  the  tenement  whicn  was  the  subject  of 
occupation  ;  and  when  the  last  Act  was  passed, 
and  the  Legislature  enacted  that  a  "dwelling- 
house"  should  include  any  part  of  a  house,  it 
would  aeem  to  have  been  with  the  express  inten- 
^OD  of  avoiding  the  difficulties  that  had  arisen  as 
/o  when  part  of  a  bouae  was  to  be  oonBidered  a 


house,  and  with  the  object,  so  £ar  as  the  sabjeot  o 
occupation  was  concerned,  of  making  it  mima- 
terial  for   the    future  whether   the  part  of  tiie 
house  was  to  be  considered  a  ''homse**  or  not 
The    Legislature,    however,   at   the    same  time, 
by   adding   the  words  "occupied  as  a  separate 
dwelling,"  introduced  a  qualification  with  respect 
to  the  nature  of  the  occupation  as  distingoiuied 
from    the    subject    of   occupation,  thus  mftVing 
the  part  of  a  nouse  a  sufficient  tenement,  ana 
puttmg  it  upon  the  same  footing  as  an  entire 
house,  provided  it  was  occupied  in  the  manner  and 
for    the    purpose    specified— viz.,   as    a  separate 
dwelling,  ana  was  separately  rated.    Part  of  a 
house,  if  used  as  a  warehouse,  counting-honse,  or 
shop  was  a  sufficient  tenement  for  the  pimose  of 
the  Dorouffh  franchise  under  the  Act  of  IScSt,  and 
the  Act  m  1867  seems  to  me  to  place  part  of  a 
house  occupied  as  a  separate  dwelling  npon  the 
same  footine.    We  next  nave  to  consider  the  effaet 
of  the  words  "  occupied  as  a  separate  dweUin^" 
These  words  appear   to  me,  as  I  have  alreuf 
observed,  to  point  to  the  nature  and  pniposeof 
the  occupation ;  and  an  occupation  for  mere  pro- 
fessional purposes  is  not  sufficient :  (Cuthherttan  y. 
Bnttertoorfh,  sup.).    They  cannot  mean  that  ihatt 
is  to   be   an    absolutely  separate   dwelling,  con- 
sisting of  what  is  commonly  or  legally  oon^ered 
an  entire  house,  because  the  tenement  to  wfaidi 
the    words    refer    is    described   as    part    of    a 
house    used   as    a    separate    dwelling,    meaning; 
I   apprehend,   that    the   part  must    be  used  as 
a    separate     dwelling.      The     words     **  separate 
dwelling"  again  seem  to  require  that  the  oooapa- 
tion  as  a  dwelling  must  be  separate  as    distin- 
guished from  a  joint  occupation.    There  most  aho^ 
for  the  purpose  of  obtaining  the  franchiae  nnder 
section  2  of  the  Act  of  1867,  which  in  this  respect 
corresponds  with  sect.  27  of  the  Act  of  1832,  be  an 
occupation  by  the  occupier  as  owner  or  tenant 
Under  the  former  Act  a  person  who  ooooprad  as  a 
lodger,  though  in  one  sense  a  tenant,  was  not  con- 
sidered to  occupy  as  owner  or  tenant  within  the 
meanino;  of  that  Act,  and  the  same  rule  mnat  prevail 
under  tne  late  Act,  more  especially  as  tiiefrandiiss 
is  now  by  sect.  4,  under  certain  oonditions,  giyen 
to  lodgers  in  respect  of  their  lodgings.    In  the 
case  submitted  to  us  by  the  revising  barrister,  no 
(luostion  is  raised  as  to  the  room  (3  1^  daimant 
being  occupied  by  him  as  a  tenant ;  and  the  <]nes- 
tion    really  turns    on  whether  such  room  is  to 
be  considered  "part  of  a  house  occupied  as  a  sepa- 
rate dwelling."    Now  it  is  part  of  a  house,  ana  it 
is  occupied  by  the  claimant  alone,  and  not  jointly 
with  any  other  persons,  and  for  the  purpose  of  his 
residence  or  dwelling,  and  as  it  seems  to  me  of  his 
separate  dwelling,  and  as  an  independent  tenant. 
It  is  also  found,  whether  rightly  or  not  we  are  not 
at  liberty  upon  this  case  to  inquire,  to  haye  been 
separately  rated  to  the  relief  of  the  poor,  and  I 
am  therefore  of  opinion  that  it  must  be  oonsiderBd 
a  dwelling  house  within  the  meaning  of  tlie2iid 
section  of  the  Act  of  1867.    In  this  particnlar  caae 
it  also  appears  to  me  that  it  may  very  well  be 
contended  that  the  room    of  the  daimant  was 
in    contemplation   of  law,  a  dwelling    hooae  of 
itself,  independently  of  the  interpretation  dbrase 
as    well    as   a   house    within   tne   meaning  of 
the  Act  of  1832,  and  as  this  point  was  elabh 
rately  argued  before  us  and  may  arise  in  other 
cases,  I  will  state  my  views  upon  it.    It  is  qoiie 
\  c\ettr  ^vat>  -^^ax^  of^  «»  Vioxiba^  even  a  single  rooaw  nay 
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properly  and  l^ally  be  considered  and  described 
as  a  house  or  dwelling  house,  f'or  instance,  Lord 
Coke,  in  treating  of  burglary  in  the  3rd  Inst.  p.  64-5, 
says,  "  A  chamber  or  room,  be  it  upper  or  lower, 
wherein  any  person  doth  inhabit  or  dwell  is  domics 
tiutnsionalis  in  law,"  which  Parke,  B.,  explains  in 
Monks  V.  Dykes  (siip.),  to  refer  to  "a chamber  under 
certain  circumstuices,  viz.,  when  a  house  is 
divided  into  several  chambers  with  separate  outer 
doors."  In  that  case  Lord  Abinger,  C.B.,  also 
makes  remark  that  "  a  room  within  a  house  may 
be  a  dwelling  house  or  it  ma^  not."  In  Lee  v. 
GoiMel  (tfup.),  where  the  question  was  as  to  the 
rights  of  bailiffs  to  break  open  the  door  of  a  room 
occupied  by  a  lodger  within  the  house,  Lord  Mans- 
field after  referring  to  the  case  of  chambers  in  the 
inns  of  court  earn  in  colleges,  opening  upon  a 
common  staircase  as  being  dearly  several  houses, 
adds<  "  So  if  that  which  was  one  house  originally 
comes  to  be  divided  into  separate  tenements, 
and  there  is  a  distinct  outer  aoor  to  each,  they 
will  be  separate  houses  as  Newcastle  House."  So 
in  Beg,  v.  The  Mayor  of  Eye,  In  Ee  Evans 
(9  A.  &  E.  680)  Littledale,  J.,  savs :  "  If  there  be 
no  landlord  residing  in  a  house,  naif  a  dozen  dif- 
ferent persons  may  be  stated  to  have  dwelling 
houses  within  it."  And  the  other  judges  thought 
the  fact  of  the  doors  opening  upon  a  common 
staircase  made  no  difference,  Cotendge,  J.,  re- 
marking,  "That  the  passa«[e  was  no  more  thim 
part  of  the  street."  The  following  may  aJso  be 
mentioned  as  fitmiliar  instances  of  parts  of  houses 
being  considered  houses,  viz.,  chambers  in  the 
AlbuiY,  chambers  in  the  inns  of  court,  rooms  in 
the  o(Hleges  at  the  Universities,  shops  in  the  Bur- 
lington Arcade,  flats  in  Victoria-street,  apartments 
in  Hampton  Court  Palace.  The  decisions  in  Cook  v. 
Humber  and  Henrctts  v.  Booth,  and  the  cases  there 
cited  are  also  conclusive  to  show  that  a  single  room 
maj  be  a  house  or  dwelling  house  of  itself  for  the 
porpoee  of  the  parliamentary  franchise.  They 
also  establish  that  the  existence  of  an  outer  street 
door  to  the  house  in  addition  to  the  outer  door  of 
the  tenant's  chamber,  even  although  the  tenant 
have  not  the  key  of  it,  and  the  street  door  is  kept 
locked  by  a  porter  who  resides  on  the  premises, 
woold  not  previmt  the  room  being  legally  a  house 
of  itself,  provided  it  be  structurafiv  severed  horn 
the  other  parts  of  the  house,  and  provided  the 
tenant  has  an  outer  door  of  his  own  to  his  room, 
and  has  the  complete  control  over  that  door.  It 
seems  to  me  to  be  very  difficult  to  distinguish  this 
case  in  principle  from  many  of  those  which  have 
been  referred  to.  In  the  present  case  the  room  of 
the  claimant  is  his  sole  residence  and  dwelling 
I^ace.  Structurally  it  is  divided  from  and  does 
not  communicate  with,  the  rest  of  the  house.  There 
isy  in  my  opinion,  nothing  which  can  properly  be 
considered  an  outer  door  except  the  aoor  to  lus 
own  room,  over  which  he  has  complete  control ;  and 
though  he  has  the  use  only  of  the  staircase 
and  some  other  conveniences  m  common  with  the 
other  occnpiers,  if  it  were  necessary  to  decide  the 
pointf  I  shoald  be  disposed  to  consider  that  his 
room  was  a  house  of  itself  within  the  Act  of  1832, 
and  a  dwelling  house  of  itself  within  the  Act  of 
18679  fndependently  of  the  interpretation  clause  in 
tte  latter  Act.  It  u  tolerably  clear,  however,  that 
wtimi  a  whole  house  is  let  out  in  apartments,  as  in 
dm  meaent  case,  it  was  not  the  mtontion  of  the 
Jmgmhimpe  that  each  of  the  occupiers  of  these 
■honld  Boqture  the  franchise,  because 


being  rated  was  a  necessary  part  of  the  qualifica- 
tion ;  and  under  the  exception  in  the  7th  section  of 
the  Act  of  1867,  in  such  cases  unless  the  apart- 
ments were  separately  rated  at  the  time  the  Act 
was  passed,  the  landlord,  and  not  the  occupiers, 
was  required  to  be  rated.  In  this  case  the  occu- 
piers are  found  to  have  been  rated,  and  no  question 
IS  submitted  to  us  on  that  point ;  but  it  may  well 
be  doubted  whether  they  could  properly  be  so 
rated  unless  the  apartments  were  separately 
rated  at  the  time  of  the  passing  of  the  Act  of 
1867,  and  whether  the  provisions  of  the  Poor- 
rate  Assessment  and  Collection  Act  1869  at  all 
apply  to  cases  where  the  occupier  was  not  then 
liaole  to  be  rated,  and  where  consequently  there 
could  be  no  rating  of  the  owner  instead  of  the 
occupier  under  that  Act.  K  the  Question  of  rating 
had  oeen  raised,  it  is  not  improbaole  that  this  case 
would  have  been  found  to  come  within  our  decision 
in  the  late  case  of  Cross  v.  AUsopp  (sup,),  decided  in 
last  Michaelmas  Term,  so  that  the  claimant  would 
not  be  entitled  to  remain  on  the  list  of  voters. 
Another  question  which  was  argued  at  great 
length,  and  which  indirectly  arises,  though  it  is 
not  directlv  raised  by  the  case  submitted  to  us,  is 
whether  the  claimant  is  to  be  considered  a  mere 
lodger  P  Generally  speaking,  a  lodger  is  a  person 
whose  occupation  is  of  part  of  a  house,  and  sub- 
ordinate to  and  in  ^me  degree  under  the  control 
of  a  landlord  or  his  representative,  who  either 
resides  in,  or  retains  the  possession  of,  or  a 
dominion  over,  the  house  generally,  or  over  the 
outer  door ;  and  under  such  circumstances  that  the 
possession  of  any  particular  part  of  the  house  held 
oy  the  lodger  does  not  present  the  house  generally 
being  in  the  possession  of  the  landlord.  Where  a 
land&rd  resiaes  in  part  of  a  house,  and  there  is  an 
outer  door  from  the  street,  and  he  by  himself  or  his 
servants  has  the  control  of  this  outer  door,  and 
undertakes  the  care  or  control  of  rooms  let  to 
other  persons,  and  the  access  to  them,  and  those 
rooms  themselves  have  not  anything  in  the  nature 
of  an  outer  door,  and  are  not  structurally  severed 
from  the  rest  of  the  house,  there  could  be  little 
hesitation  in  sayinff  that  an  occupier  of  those 
rooms,  being  part  of  the  house,  is  only  a  lod£;er. 
On  the  other  hand,  if  there  be  no  real  outer  door 
to  the  street,  and  neither  the  landlord  nor  his 
servante,  nor  anyone  representing  him  occupies 
any  part  of  the  premises,  or  exercises  any  control 
over  any  part  of  them,  and  the  rooms  occupied  by 
another  person  are  structurally  severea  from 
the  rest  of  the  house,  and  hare  an  outer  door 
to  the  general  landing  or  staircase,  and  no 
one  but  such  tenant  has  or  exercises  any  care 
or  control  over  the  room,  or  that  outer  door, 
as    a   general    proposition    the   person  so  ocou- 

gying  those  rooms  could  not  properly  be  said  to 
e  a  lodger.  It  is  always  important  in  determining 
whether  a  man  is  a  lodger  to  see  whether  the 
owner  of  the  house  retains  his  character  of  master 
of  the  house,  and  whether  he  occupies  a  part  of  it 
by  himself  or  his  servants,  and,  at  the  same  time, 
retains  iAie  general  control  and  dominion  over  the 
whole  house,  and  this  he  may  do,  though  he  do  not 
personaUy  reside  on  the  premises.  These  views  are 
borne  out  by  the  judgment  of  Maule,  J.,  in  Toms 
V.  Luchett  (sup.),  which  was  confirmed  by  my 
brother  Willes  in  the  recent  case  of  Smith  v.  2km- 
casier  {sup,).  They  are  also  in  8fiQordfla\»^^?n^;KT&B5£^ 
auUioritiea  wbere  t\ie  ogcu-^Xmhi  Vj  «»VA^^  ^ 
part  of  a  house  or  premva^^  \iaa>o^TL\i^^\ia\k'^ 
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deprive  the  landlord  of  the  general  possession  of 
the   whole    house:    (See    generally  Lord   Hard- 
wicke     in    Fhtdyer  v.    Lambe  {sup,),    per   Lord 
Mansfield  in  Lee  v.  Gansd  (at*p.);    also  Reg,  v. 
Mayor    of   Eye  (sum,),  and    the  recent  cases  of 
Brewer  v.  McOotoen  X^up,),  and  Smith  v.  Lancaster 
(sup.)    JxL  Stamper  v.  The  Overseers  of  Swnderlaiid 
{sup.),  the  court  decided  that  where  a  house  was 
wholly  let  out  in  apartments  as  in  the  present  case, 
and  the  several  occupiers  were  not  separately  rated 
at  the  time  the  Act  passed,  the  owner  was  oy  the 
etzpress  terms  of  the  7th  section  of  the  Bepresen- 
tation  of  the  People  Act  1869  the  proper  party  to 
be  rated,  and  that  the  occupiers  of  the  several 
rooms  could  not  properly  after  the  passing  of  that 
Act  be  rated  in  respect  of  their  separate  occupa- 
tions.   I  was  of  opimon  in  that  case  as  each  tenant 
of  a  room  had  the  sole  and  exclusive  occupation 
and  control  over  it,  although  he  had  the  use  of  the 
staircase  and  some  other  parts  of  the   house  in 
common  with  the  other  tenants,  and  as  neither 
the  owner  nor  landlord  nor  any  person  representing 
him  resided  in  or  occupied  any  part  of  the  house, 
that  these  tenants   of  the  rooms  must  be  con- 
sidered as  occupiers  of   separate  tenements  for 
rating  purposes,  and  that  each  room   must  be 
considered  a  separate  and  independent  dwelling- 
house  or  tenement,  and  I  see  no  reason  to  change 
that  opinion.    My  brothers  Byles  and  Monta^ 
Smith  were  also  of  opinion  that  the  tenants  would, 
under  the  Statute  of  Elizabeth,  have  been  liable 
to  be  rated  if  no  other  legislation  had  intervened. 
My  brother  Smith  no  doubt  intimated  an  opinion 
that  such  persons  might  be  lod^rs  and  their 
rooms  lodgmgs  within  the  meanmg  of  the  7th 
section  of  the  late  Act,  and  a  similar  argument 
was  urged  before  us  in  this  case,  but  tne  4th 
section,  on  which  the  lodger  franchise  depends  was 
not  then  under  consideration,  and  the  7th  section 
being  only  a  ratine  clause,  and  its  language  appar- 
ently taken  from  Sturges  Bourne's  Act  (59  Geo.  3, 
c.  12,  s.  19),  I  think  the  language  of  that  section  has 
little  effect  upon  the  construction  to  be  placed  on 
the  franchise  clauses  of  the  Act.     Some  stress  was 
laid  upon  the  words  "  whoUy  let  out  in  apartments 
or  losings  "  in  the  exception  to  the  7th  section, 
indudmg  cases  where  the  landlord  did  not  reside 
upon  the  premises ;  but  I  do  not  think  this  argu- 
ment is  entitled  to  much  weight,  because  "  apart- 
ments "  is  a  proper  term  to  apply  to  rooms  in  a 
house  constituting  separate  houses  in  themselves, 
as  was  said  by  Mr.  Justice  Maule  in  the  case  of 
Score  v.  Huggett  {sup,),  and  rooms  may  also  be 
lod^ngs  where,  although  the  landlord  does  not 
reside  upon  the  premises,  he  retains  the  general 
control  over  the  house  and  the  outer  door.    In 
this  case  the  landlord  has  no  control  or  dominion 
over  the  house  or  over  the  outer  door ;  he  is  not, 
I  think,  in  any  sense  the  occupier  of  the  house, 
nor   can   the    possession    of    the   occupiers   of 
the  rooms    be    deemed    his   possession   or   oc- 
cupation of  the   house   generally.     I   think   it 
cannot  properly  be  said  that  there  is  any  occupier 
of  the  whole  nouse>  no  one  tenant  having  any 
control  over  the  house  ffenerally  bejrond  the  others, 
nor  can  the  whole  of  the  tenants  m  any  sense  be 
considered  as  joint  occupiers  of  the  house.    And  I 
am  of  opinion  that  each  tenant  is  the  oocujiier  of 
his  own  room  only,  in  the  independent  position  of 
3  tenant,  aad  that  his  occupation  is  not  subordinate 
ip  tiuU  of  any  other  person,  and  is  not  the  occopa- 
Kro  of  a  mere  lodger.    As  I  haye  already  intii- 
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mated,  I  think  it  was  not  the  intention  of  the 
Legislature  in  the  Act  of  1867>  that  the  persoos 
occupying  separate  rooms  in  a  house,  when  the 
whole  was  let  out  in  separate  apartments^,  should 
have  votes,  because,  under  that  Act,  ratmg  was 
made  an  essential  test  of  the  qualification,  and  by 
the  same  Act  such  persons  could  not  be  rated 
unless  they  were  separately  rated  at  the  time  the 
Act  was  passed.    The  general  question    of  the 
right  of  such  persons  to  the  mnchise  is  not, 
however,  raised  by  this  case,  upon  which  the  only 
question  submitted  for  our  determination,  and  whicn 
we  have  to  decide,  is  whether  the  premises  occu- 
pied by  the  claimant  were  a  dwelling  honae  within 
the  meaning  ctf  the  Act    Upon  that  question  it 
seems  to  me  that  the  Lenslature  intenoed  to  con- 
stitute "any  part  of  a  bouse"  (as  distinguished 
from  a  whole  house,  in  the  sense  in  i^udi  the 
term  "house"  had  heen  nreviously  interporetbd  fay 
the  cases)  a  sufficient  suoject  of  occupation,  pro- 
vided it  was  occupied  for  the  purpose  ol  a  dwelmij^ 
and  as  a  separate  dwelling,  in  the  sense  of  m 
occupation  not   being   a  joint   occupation   with 
others  of  that  particular  part  of  the  house,  and 
provided  there  was  a  wholly  independent  oocu- 
pation,    as   distinguished  from,  that  of  a  mere 
lodger,  and  the  part  of  the  house  was  separate^ 
rat^.    The  room  of  the  claimant  was  part  of  a 
house,  and  the  nature  of  his  occupation  in  this 
case  seems  to  me  to  fulfil  the  other  conditionB. 
and,  it  being  found  that  he  was  separately  rated,  I 
am  of  opimon  that  he  must,  for  the  purposes  of 
this  appeal,  be  considered  the  occupier  of  a  dwel- 
ling house,  and  that  his  premises  will  be  considered 
as  a  dwelUng  house  within  the  meaning  of  the  Act 
of  Parliament,  and  that  the  decision  of  tne  revisixig 
barrister  disaUowing  the  claim  ought  upon  this 
point  to  be  reversed.  The  court,  however,  X  regret, 
IS  equally  divided  in  opinion  as  to  the  pr(^>er  inter- 
pretation of  the  woros  "any part  of  a  dwelling 
nouse  occupied  as  a  separate  awellinK"  in  the  in- 
terpretation clause,  ana  the  result  will  be  that  the 
decision  of  the  revising  barrister  in  this  case  must 
stand.    It  is  very  umortunate  that  there  should 
be  this   difference  of  opinion   as  to  what  was 
intended  to  be  a  sufficient  subject  of  occupation 
under  the  Act ;  and  as  we  have  been  unable  to  de- 
termine the  meaninjg^  of  the  words  in  the  statute, 
it  may  be  for  Parliament  to  consider  whether  it 
will  pass  a  declaratory  Act  in  order  to  define  more 
clearly  what  was  intended  to  be  included  under 
the  term  "  dwelliuR-house,"  and  who  is  to  be  con- 
sidered a  "  lodger.*^  The  difference  of  opinion  that 
unfortunately  exists  upon  this  subject  is  practicaify 
of  less  importance  than  it  otherwise  might  have 
been,  in  tms  and  other  similar  cases,  as  affecting 
the  franchise  generally,  because,  according  to  the 
decision  in  Stamyper  v.  The  Overseers  of  Sunaerlcmd, 
unless  their  apEurtments   were  separately   rated 
when  the  Act  was  passed,  these  occupiers  oould 
not  properly  under  the  Act  of  1867  be  rated  to 
tiie  relief  of  the  poor ;  and  the  Act  of  1869,  which 
dispenses  with  the  necessity  of  rating  in  certain 
cases  would  therefore  probably  be  found  to  haye 
no  operation  upon  their  cases  according  to  the 
decision  in  Oross  y.  Alsop,  and  if  so,  then,  upon  an 
objection  bein^  raised  to  the  votes  on  the  point  of 
rmng,  the  claun  of  those  persons  to  be  apon  flie 
register  ought  to  be  disallowed. 

Sua  t;.  BuBOH. 
BoTCUL)  CSo- ^\!VAa  ^asa  ^aSsca  in  its  oxrcimi- 
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daiioes  in  some  respeots  from  that  upon  which  we 
hftye  ju8t  delivered  our  opinions,  and  il*  the  decision 
bad  depended  upon  the  nature  of  the  tenement  occu- 
pied and  the  necessity  of  there  being  a  structural 
severance  of  the  part  of  the  house  used  as  a  separate 
dwellings,  I  should  have  been  of  opinion  that  there 
was  no  SQch  structural  severance  in  this  case,  but 
in  the  view  which  I  take  of  the  construction  of  the 
present  statute  that  point  does  not  arise.  Although 
these  rooms  would  not,  in  my  opinion,  according 
to  the  authorities  constitute  a  house  of  themselves, 
yet  they  are,  I  think,  part  of  a  house,  and  with 
regard  to  the  nature  aiod  purpose  of  the  occupation 
Uiey  are,  as  it  seems  to  me,  used  and  occupied  as  a 
dwttling  and  a  separate  dwelling  within  the 
interpretation  clause  of  the  Act  of  1867 ;  and  being 
founa  to  have  been  eeparateljr  rated  (whether 
rightly  or  otherwise  is  not  now  in  question),  they 
we  in  my  opinion  a  dwelling  house  within  the 
meaning  of  tne  2nd  section  of  the  Act  of  1867.  I 
think,  therefore,  upon  this  case,  and  upon  the 
point  submitted  to  us,  that  the  decision  of  the  re- 
▼iain^  barrister  ought  to  be  reversed.  I  may  add 
that  u  this  case  also  it  i^pears  to  me  that  the 
olaimant  was  the  occupier  of  the  rooms  in  q^uestion 
aa  an  independent  tenant,  that  his  occupation  was 
not  suboroinate  to  t^at  of  any  other  person,  and 
that  xio  other  person  had  the  general  occupation 
or  oontrcd  of  the  house  or  outer  door,  or  any 
dominion  over  him  or  the  rooms  which  he  occu- 
pied, or  the  outer  door  of  those  rooms ;  and  that 
Uie  claimant  under  these  circumstances  occupied 
aa  a  tenant  and  not  as  a  lodger,  and  that  his  rooms 
were  not  lodgings  within  the  meaning  of  the  fran- 
chise olanse  of  tne  Act  of  1867.  As  the  same  dif - 
fBrence  of  opinion,  however,  exists  upon  the  bench 
in  this  case  as  in  the  last,  the  decision  of  the 
renriaing  barrister  will  stand. 

(The  resolt,  therefore,  was,  that  in  accordance 
with  the  decision  in  Meg.  v.  MiUis  (10  CI.  &  F.  5H 
907),  the  decision  of  the  revising  barrister  was  in 
each  oaae  aflkmed.) 

JudgmeiU  accordingly. 

Attorneys  for  appellant  (Thompson),  HiU  and 

Attorneys  for  respondent  (Ward),  Sharp  and 
UUUhame. 

Attorneys  for  i^pellant  (Ellis),  Coode,  Kingdou, 
and  OoHm^. 

Attorneys  for  respondent  (Burch),  (ho.  E.  Phil- 
brick,  for  aanders,  niireh,  and  Barryrs,  Exeter. 


TKur8d4iy,  June  22,  1871. 
WooDHOUSE  (app.)  V.  Ethjsaidoe  (resp.) 

FemcB   §easoH  for  river  fish — Eds — Thutnes   bye- 
Zowir— 27  J-  28  Fi<^.  c.  113. 

By  27  4r  28  Viet.  e.  11%  e.  65,  the  Gonsei'vators  of  tlie 
Tkame§  may  make  bye-lcvwe  for  any  of  the  pur- 
poMt  mentumed  ;  amonget  them,  for  ui^  protecting, 
preterving,  and  regulating  of  tke  fisheries  in  the 
rifmr  Thamee,  ami  itye  preeervatwn  of  tJie  fish 
^kmreim  $  amd  for  determining  the  times  during 
which'  iiW  taking  of  any  pa/rticuLar  or  specified 
MKb  ^fi^  9hall  not  be  practised.  By  the  Sth 
.hm»»tmo  fmada  by  the  conservators,  the  fence  season . 

»  aaatt  is  fyr  piie^  jack,  perch,  roacJtj  rudd,  barbel, 
hmtmh  caa^  earp,  tench,  grayling,  gudgeon,  popp, 
iaie^  4rayfi9ht  bleak,  wdnjiow,  aid  every  kind  of 
fUk  fcaoisw  fk$  rimer  fish  ieaacept  salnnon,  salinon 
irontp  and  fyroutX  ihe  period  between  tlte  IM  Feb. 


in  each  year,  and  the  Slst  May  foUoioing,  both  in- 
elusive.  By  the  9th  bye-law,  a  person  takitig  fish 
within  ilief&nce  season  for  the  same  is  liable  to  a 
penalty  iiot  exceeding  hi. 

The  appellant  was  convi'ded  for  taking  eels  within 
the  fence  season  for  river  fish;  the  justices,  hoto- 
ever,  found  as  facts  that-  all  the  fish  mentioned  by 
name  in  the  bye-loM,  spawn,  and  are  out  of  season, 
aiid  unfit  for  human  food  cbiring  the  fence  period  ; 
and  thai  tliere  was  no  suffid&nt  evidence  how  eels 
are  propagated,  nor  when  Hiey  spoAJon,  nor  whether 
they  are  at  any  time  unfit  for  food. 

Held,  that  the  conviction  was  right. 

Appeal  from  a  conviction  by  justices. 

At  a  petty  sessions  holden  at  the  Town  Hall, 
New  Windsov,  in  the  county  of  Berks,  before  two 
of  Her  Majesty's  justices  of  the  peace,  in  and  for 
the  said  county  of  Berks,  on  Saturday,  25th  June 
1870,  the  matt^  of  a  certain  information  and  com- 
plaint by  Henry  Whitbread  Etheridge,  hereinafter 
ddled  the  respondent,  against  William  Woodhouse, 
the  younger,  hereinafter  called  the  appellant, 
whereby  the  appellant  was  charged  with  naving 
unlawfully,  in  the  upper  river  of  we  river  Thames, 
taken  and  attempted  to  take,  and  had  in  his 
possession,  certain  kinds  of  fish,  known  as  river 
nsh — to  wit,  eels — within  the  fence  season,  to  wit, 
between  the  14th  Feb.  and  the  31st  May,  contraiy 
to  Upper  Thames  Bye  Laws  of  1869,  and  contrary  to 
the  form  of  the  statute  in  such  case  made  and  pro- 
vided, came  on  to  be  heard  and  determined  in  due 
form  of  law.  Upon  the  hearing  of  the  said  infor- 
mation and  complaint,  the  justices  convicted  the 
appellant  in  a  penalty  of  \l.  and  costs  190.,  and  the 
appellant,  being  dissatisfied  with  this  determina- 
tion, as  being  erroneous  in  point  of  law,  duly 
appUed  to  the  justices  accordii^  to  the  form  of  the 
statute  20  &  21  Vict.  c.  43,  to  state  and  sign  a  case, 
setting  forth  the  points  and  grounds  of  such  deter- 
mination for  the  opinion  thereon  of  this  honour- 
able court.  In  compliance  with  such  application, 
the  following  case  was  stated : 

1.  The  appellant  claimed  under  a  lease  (which 
was  put  in  evidence)  to  be  the  lessee  of  a  several 
fisherv  comprising  certain  eel  bucks  in  the  river  of 
the  Upper  Thames,  under  a  lease  firom  one  Cater, 
dated  loth  Sept.  1868,  for  the  term  of  seven  years 
from  25th  March  1868,  at  the  yearly  rent  of  50Z. 
No  question  as  to  the  appellant's  right  or  title  to 
such  several  fishery  bv  vu*tue  of  the  said  lease  was 
raised  at  the  hearing  before  us. 

2.  The  eels  comprised  in  such  fishery  form  a 
valuable  part  of  the  produce  thereof. 

3.  The  respondent  is  the  superintendent  of  the 
Upper  Thames  navigation,  duly  appointed  by  the 
Conservators. 

4.  The  8th  of  the  Upper  Thames  Bye  Laws  of 
1869,  which  purport  to  be  made  in  exercise  of  the 
powers  conferrea  by  the  Thames  Conservancy  Act 
1857  (20  &  21  Vict.  c.  cxlviL,  Loc.  and  Pers.) ;  the 
Thames  Conservsncy  Act  1864  (27  &  28  Yict. 
c.  113),  ss.  31,  65;  the  Thames  Navigation  Act 
1866  (29  &  30  Vict.  c.  89),  ss.  41,  42 ;  ami  the 
Thames  Conservancv  Act  1867  (30  ^  31  Vict, 
c.  101).  s.  12,  is  as  foUows : 

Fence  faatonf.— 8.  The  following  respeottve  periods 
thaJl  be  deemed  to  be  the  fence  season  in  the  upper 
river,  that  Ib  to  say :  (a)  For  salmon,  sslmon  tiout,  and 
tront,  the  period  between  the  10th  Sept.  in  eaoh  year  and 
the  Slat  March  following,  both  indnrive.  (6)  For  pike, 
iaok.  perch,  roach,  mdd,  barbel^  htMia^  c&£q!c^^  ^az^ 
tensh,  gtayUng,  goid&wa^  ^v^%  dao^  «nest»iBi%  ^^^^ 
minnow,  and  every  xii^  q>1  wi  ^e&ovu  «a  fn«&  ^»^ 
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(exoept  salmon,  salmon  trout,  and  trout),  the  period 
between  the  14th  Feb.  in  each  year  and  the  8lst  BCay 
following,  both  inclusive. 

5.  By  the  9th  of  the  said  bye-laws  it  is  declared 
that  it  shall  not  be  lawful  for  any  person,  as 
regards  the  upper  river  {inter  alia),  to  fish  for 
or  take,  or  attempt  to  tskke,  or  to  have  in  his 
possession  any  fisn,  within  the  fence  season  for 
the  same;  and  that  if  any  person  does  anything 
in  oontravention  of  this  bvelaw,  he  shall,  for 
every  such  offence,  be  liable  to  a  penalty  not 
exceeding  5L 

6.  It  was  admitted  by  the  appellant,  for  the 
purpose  of  laising  the  question  for  decision  in 
this  case,  that  he  had,  within  the  limits  of  the 
said  several  fishery,  and  between  the  14th  Feb. 
and  the  31st  May  in  the  present  year,  taken 
eels  by  means  of  traps  or  engines  callea  grig  weels. 

7.  Such  grig  weels  are  wicker  baskets  sunk  in 
the  river  by  means  of  weights.  They  contain  a 
chamber  into  which  there  is  an  entrance  narrow- 
ing inwards  nearly  to  a  point,  and  formed  at  the 
end  of  converging  willow  rods.  These  rods  diveive 
ea  ily  upon  pressure  externally,  and  so  admit  the 
long  thm  body  of  the  eel  into  tiie  chambers,  when 
the^  close  again  and  prevent  his  regress;  these 
engines  are  mtended  only  to  be  used  for  tiie 
catching  of  eels,  but  other  fish  may  be  caught 
therein. 

8.  Salmon  and  salmon  trout  and  trout  spawn 
between  the  10th  Sept.  and  the  Slat  March,  and 
during  that  period  are  out  of  season  and  unfit  for 
human  food,  and  the  taking  of  them  during  £hat 
period  would  be  a  wanton  mndranoe  to  their  pro- 
pagation. 

9.  All  the  different  spedes  of  fish  specifically 
named  in  paragraph  (b)  of  the  said  8th  bye  law, 
set  out  in  paragraph  4,  except  salmon  and  salmon 
trout  and  trout,  spawn  during  the  period  between 
14th  Feb.  and  the  81st  May,  and  during  that 
period  are  out  of  season  and  unfit  for  human  food, 
and  the  taking  of  them  during  that  period  would 
be  a  wanton  hindrance  to  their  propagation. 

10.  Statements  were  made  and  (juotations  read 
from  different  works  upon  natural  history  by  the  ad- 
vocates of  appellant  and  respondent  as  to  the  nature 
and  habits  c»  the  eel,  but  no  suiffident  evidence 
was  given  before  us  to  enable  us  to  find  as  a  fact 
how  eels  are  propagated,  whether  they  are  ovi- 
parous or  viviparous,  or  whether  they  do  or  do  not 
spawn  or  propagate  their  young  between  the  I'kh 
Feb.  and  the  31st  May,  or  at  any  other  particular 
time.  It  was  allegea  by  the  appellant  but  dis- 
puted by  the  respondent  that  eels  are  never  known 
to  be  out  of  season  or  unfit  for  human  food  at  any 
time  when  it  is  possible  to  take  them. 

11.  Eels  can  only  be  taken  by  the  moans  cm- 
ployed  by  the  appellant  or  otherwise  by  use  of 
KMkits  durmg  the  period  between  the  begmning  of 
March  and  the  end  of  October.  They  are  taken  in 
the  months  of  October,  November,  and  December 
by  mcMis  of  large  fixed  engp|nes  called  eel  bucks, 
which  interrupt  them  in  their  passage  down  the 
river  towards  the  sea. 

12.  Upon  these  &cts  it  was  contended  before  us, 
on  the  part  of  the  appellant,  that  it  had  not  been 
proved  that  eels  are  nsh  known  as  river  fish,  but 
that  it  had  been  proved  that  they  were  not  ejuadem 
generis  with  the  several  kinds  at  fish  specified  by 
name  in  sub-seot.  (b)  of  the  said  8tk  bye-Law,  so  as 
to  be  mdnded  in  ^e  description  "eveirkind  of 
flsh  knorm  as  river  fi«h"  in  tioia  said  bye-law  men- 


tioned; that  they  were  not  within  the  miiichiaf  in- 
tended to  be  provided  against  by  the  said  bye-law ; 
and  that  therefore,  according  to  the  true  and  rea- 
sonable intent  and  construction  of  Uie  said  bye- 
law,  the  appellant  had  not  committed  any  oflenoe 
rinst  the  same ;  but  the  respondent  aUaged  to 
contrary  thereof. 

13.  We,  however,  being  of  opinion  that  the  SMd 
8th  bye-law  included  eels  in  the  expreasion  ^  every 
other  fish  known  as  river  fish,"  considered  that  we 
must  convict  the  appellant. 

The  question  for  the  opinion  of  tiie  court  is, 
whether,  upon  the  Acts  above  stated,  we  were 
bound  to  convict  the  appellant  of  an  offenoe 
against  the  above-mentioneid  9th  bye-law  if  read 
together  with  the  exception  in  the  iSth  bye-law  f 
If  we  were  so  bouna,  the  oonvictioiQ  is  to  be 
affirmed,  if  otherwise,  it  is  to  be  quashed. 

The  13th,  which  was  the  last  byelaw,  waa  m 
follows : 

Nothing  in  these  Vyelaws,  exoept  the  provlrioiia  nla> 
tive  to  the  fenoe  aeeeon  shall  take  awav  or  abridge  aay 
right  of  the  owner  or  occupier  of  a  priraiU  flahaiytCff  aay 
person  having  a  private  right  of  fiehmg  or  having  asttMK 
rity  in  writing  m  this  behalf  from  any  a«oh  uw, 
oooupier,  or  person  to  fish  for,  or  to  take,  or  attMinit  to 
take  flsh  bv  means  of  nets,  oommonly  oaOed  oast  mCb 
and  Cray  flan  nets,  or  by  grig  or  nonnd  weels  lor  eal8»  or 
by  night  lines,  or  bv  means  of  eel  hnoks  or  etoM,  sote 
as  the  same  oan  be  legidly  used,  or  with  a  speaal  mms 
from  the  oonaerrators  in  writing,  under  meir  eoaiaw 
■eal,  bnt  not  otherwise,  ^7  msaas  of  a  net  eommonjr 
called  a  hoop  net,  ha^hig  a  mesh  of  not  lees  tiiaii  I 
inches  from  Imot  to  knot  when  wet,  or  8  inehes  all 
roond,  and  not  being  more  than  6  yards  kaig,  or  witt 
the  like  special  lioenoe  as  aforeeaid,  bat  not  oth«rwia% 
by  means  of  a  net  oommonlv  oalled.a  dxac  net,  faavinga 
mesh  of  not  less  than  2  inones  from  knm  to  niofc  wmb 
wet,  or  8  inches  all  zonnd. 

Hartngton,  for  appellants. — ^I  do    not  dinrnto 
that  eels  are  a  river  nsh,  bat  the  fhmierB  of  tiieaa 
bye-laws,  tsldng  into  consideration,  as  appears  fay 
the  13th  l^^law,  that  eels  were  to  be  fbmid  in  tiie 
river,  must  have  advisedly  omitted  them  fiEtm  the 
list  of  fish  to  be  protected.    The  case  finds  as  a 
fact  that  this  fence  season  is  not  necessary  for  eels, 
and  it  would  be  unreasonable  to  deprive  the  ^)pel- 
lant  of  a  very  valuable  part  of  his  private  pfopertj 
without  doing  any  benefit  to  the  pablio»  whose 
food  these  fishery  laws  were  intended  to  improve. 
Eels  do  not  belong  to  either  of  the  speoies  of  fish 
particularly  named,  and  therefore  oocud  not  be  in- 
cluded in  &ie  general  wcnrds  which  follow.    More- 
over, these  bye-laws  are  authorised  by  27  A  28  Yki, 
c.  113,  and  hj  the  65th  section  "  the  ooneenraton 
may  from  time  to  time  make  bye-laws  for  the 
following  purposes  or  any  of  them;"  itUer  oUo, 
"  For  the  protection,  preserving,  and  regolafcing  of 
the  Fisheries  in  the  river  Thames,  and  toe  pfeeer 
vation  of  the  fish  therein ;"  and  **  far  determininfp 
the  times  during  which  the  taking  of  any  parti- 
cular or  specified  Kind  of  fish  shall  not  be  practaiad.'* 
The  expression  "Every  kind  of  fiah  khoiwii  as 
river  fish"  cannot   therefore   oome   within   the 
authority  given  by  the  Act  to  the  oonaervaUm  to 
restrain  the  takinff  of  any  particular  or  ■peoifled 
kinds  of  fish.    And  if  this  be  so,  the  67tii  seotion 
applies  to  this  case;  "This  Aot  or  any  power 
conflBrred  by  this  Aot  or  any  bye-lsw  nuMS  or 
other  thing  done  under  any  soon  power,  eioenl  any 
bye-law  nuwle  fbr  any  of  the  pnrpoaea  loDbwiqg 
[were  are  excepted  those  jpuiposes  fbr  which  Iha 
oonaervatOTB  are  aotboriaed  hy  the  6Silih  aeetton  to 
make  bye-laws]  shaJl  not  extend  to  tdoe  awaji 
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•Iter,  or  abridge  an^  right,  daim,  privilege  fran- 
Ghiee*  exemption,  or  immanity,  to  which  any  owner 
or  occupier  of  any  private  fishery  in  the  river 
Thames  is  entitled,  or  to  empower  the  conservators 
to  inteifere  with  the  exercise  of  the  rights  of  such 
owner  or  oocapier,  but  the  same  shall  remain  and 
continue  as  if  this  Act  had  never  been  made.*' 

Bosanquet  for  the  respondent. — ^The  validity  of 
this  bye-law  with  respect  to  **  river  fish  '*  was  not 
questioned  before  the  justices,  and  therefore  can- 
not be  disputed  now.  This  i<4  really  a  matter  of 
fiftct,  and  tne  justices  having  found  that  eels  are 
river  fish,  the  conviction  was  light. 

HaringtoH  in  reply. — ^The  court  will  not  put  such 
a  construction  upon  this  bve-law  as  to  make  it 
illegal,  even  althoush  this  oojection  was  not  sug- 
gested before  the  tribunal  whoso  decision  is  appealed 
against. 

WiUiis,  J. — ^This  is  a  question  raised  apparently 
by  agreement  for  the  purpose  of  determining 
wnetber  the  8th  of  these  bye-laws  applies  to  eels. 
^leare  can  be  no  doubt  that  taking  the  expression, 
''  every  kind  of  fish  known  as  river  fish  "  oy  itself, 
itwoaid  include  an  eel  bred  in  the  river.  Lord 
Coke  mentions  eels  as  an  example  of  fish,  and  cites 
a  passage  from  Domesday  (Co.  Litt.  5,  b) ;  they 
have  always  been  considered  fish,  and  that  passage 
is  aathonty  for  saying  they  are  river  fish.  It 
appears  also  to  be  a  fact  that  the  commissioners 
who  drew  up  these  bye-laws  imagined  eels  to  De 
fish ;  for  they  allude  to  them  in  the  13th  bye-law, 
and  int>vide  that  nothing  in  the  other  bye-laws 
shall  interfere  with  the  legal  use  by  owners  of 
private  rights  of  grig  or  ground  weels  for  eels,  or 
eel  bocks.  The  commissioners  therefore  knew 
they  were  dealing  with  eels.  Mr.  Harington  has 
aigoed  that  we  ought  not  to  construe  this  8th  bye- 
law  to  apply  to  oels,  because  it  is  found  in  the  case 
that  thm  was  no  sufficient  evidence  whether  eels 
■pawn  or  propagate  their  young  during  this  fence 
season,  without  venturing  upon  a  decision  con- 
mming  the  points  considered  aoubtful  by  the  jus- 
tices, it  is  enough  that  the  law  regards  the  order 
of  nature,  and  it  may  be  that  eels  at  some  time  of 
the  Tear  should  be  protected,  at  least  in  this  par- 
timlar  river.  There  is  therefore  nothing  unrea- 
aonable  in  the  commissioners  making  this  par- 
ticolar  time  the  fence  season  for  eels,  and 
at  all  events,  it  devolves  upon  any  person, 
who  asserts  that  this  protection  is  unreason- 
able^ to  establish  it  clearly.  Passing  over  then  the 
argament  based  upon  the  reason  of  this  bye-law,  we 
Qome  to  the  consideration  of  its  words.  No  doubt 
eels  are  fish  of  importance,  and  are  of  more  im- 
portance for  the  food  of  man  than  most  of  the  fish 
tnentioned  by  name ;  and  it  is  a  rule  of  law,  as  well 
as  of  grammar,  that  when  specific  and  general 
irords  are  need  together,  the  general  words  must 
relate  to  the  species  as  well  as  to  the  genus  referred 
to  by  tbe  speafio  words.  It  is  said  that  we  ought 
to  oonatme  **eYerv  kind  of  fish  known  as  river 
Bah,**  to  indnde  only  those  which  are  of  the  species 
mentkwKad  before.  Hie  names  are  g^ven  of  nsh  of 
Tariona  species  thrown  together,  and  in  no  order, 
and  then  are  added  the  WOTds,  **  every  kind  of  fish 
known  as  river  fish."  These  are  words  which,  in 
uy  opnuon,  under  the  circumstances  of  their 
pwation  da  not  oome  within  the  role  ol  fframmar. 
nrtlier,  wben  iJl  the  genus  is  exhanstea,  we  find 
ttai  no  riTor  ilah  is  omitted  except  floundiers,  eels, 
nd  huaptm,  and  I  cannot  help  thinlring  that  the 
words  man  mean  the  universal  mclusion  of  all  fish. 


or  are  limited,  if  at  all,  to  fish  of  use  for  foodt 
Upon  the  best  and  closest  analysis  of  this  clause,  I 
thmk  it  was  meant  by  its  framers  to  include  eels. 
Then  with  respect  to  sects.  65  and  67  of  the  Act 
(27  &  28  Vict.  c.  113)  which  authorises  the  bye- 
laws;  it  is  said  that,  even  if  the  framers  m- 
tended  to  include  eels  in  the  expression  "river 
fish,"  the  bye-law  does  not  sufficiently  specify 
them  under  the  65th  section,  and  that  the 
67th  section  expressly  protects  the  appellant 
and  his  rights  in  a  case  like  this,  not  particularly 
specified  in  sect.  65.  But  this  bye-law  was  cer- 
tainly made  for  the  purpose  first  described  in 
sect.  65 — viz.,  for  the  preservation  of  the  fish  in 
the  Thames,  and  the  question  clearly  is,  whether, 
assuming  the  expression  to  include  eek,  it  is  suffi- 
cient that  they  snould  be  specified  as  river  fish.  I 
think  the  Act  did  not  mean  to  prohibit  a  bye-law  of 
this  kind.  It  did  not  intend  to  impose  upon  the 
conservators  the  necessitv  of  describing  the  fish 
more  specificdly  than  with  ordinary  language,  and 
it  appears  to  me  that  eels  are  sufficiently  described 
as  river  fish.  If  eels  had  been  mentioned  in  the 
bye-law,  the  conservators  would  certainly  have 
been  right  in  applying  this  fence  season  to  them, 
and  it  is  only  for  us  to  say  whether  the  language 
they  have  used  is  sufficientiv  explicit.  K  the  con- 
servators or  the  Fishery  Commissioners  did  not 
mean  to  forbid  the  tiding  of  eels  during   this 

Eeriod,  they  can,  under  the  65th  section,  alter  the 
ye-law.  I  am  not,  however,  myself  inclined  to 
believe  that  we  are  in  error  as  to  their  intention. 
The  decision  of  the  justices  will  be  affirmed. 

M.  Smith,  J. — I  am  of  the  same  opinion.  It  is  a 
safe  rule  to  suppose  that  framers  of  such  regula- 
tions as  these  mean  what  they  say,  and  I  do  not 
see  why  eels  should  not  be  included  under  the 
expression  "  every  kind  of  fish  known  as  river  fish." 
I  cannot  say  from  the  context  that  the  commis- 
sioners who  framed  the  bye-laws  did  not  mean  to 
include  eels,  and  if  I  am  mistaken,  and  it  was  not 
intended  to  apply  the  fence  season  to  them,  the 
commissioners  can  now  alter  the  bve-law.  My 
brother  Willes  is  learned  in  fish,  as  he  is  in  law, 
and  I  am  happy  to  concur  in  all  that  he  has  said. 

Upon  application  by  respondent's  counsel, 
Willes,  J.  thought  the  commissioners  ought  not 
to  ask  for  costs  under  the  circumstances. 

JitdgnietUfor  retpondejU,  wUhoiU  costs. 

Attorney  for  appellant,  U.  T.  PhiUips. 

Attorneys  for  respondent.  Vizard  and  Co,,  for 
E.  H,  Barren,  Slough. 

OOVBT  OF  Q1TSEV8  BSVOS. 

Reported  by  T.  W.  Sauitdsbs  and  J.  SxoBrr,  Eeqn., 

B«iTi«ten-at-lAw. 

Tuesday,  May  9, 1871. 

BOTHAMLET  V,  DaVBT. 

57  Geo.  3,  r.  Ixix. ;  27  ^  28  Vict,  c  101.  s.  25  (High- 
way Act  1864) — Bight  of  pasU^rage — Sheep  on 
highway. 

By  57  Oeo,  3,  e.  hoix.,  a  oertavn  harrier  hank,  mads  for 
drainage  purposes  in  Liiuxlnshire,  together  with 
a  road  thereon,  is  vested  in  trustees  who  are,^  &y 
sect  58,  directed  and  required  from  time  to  time 
to  let  the  herbage  of  the  iank  to  he  graced  wiihsheep 
oidy,  at  such  yearly  rent  €U  eon  he  reasonably  had 
for  ^  same. 

The  road  whdch  runs  altmg  the^Jtop^qf  Jkehanh  is  an 
open  public  highway. 
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flu  27  ^  28  Vict.  e.  101  {The  Eighwa/y  Act  1864), 
f .  25,  CTiacts  that  "  if  any  .  .  .  sheep  .  .  .  is  found 
wtrayvng  on,  or  lying  aooiU  a/ny  highway,  or  across 
any  part  thereof,  or  hy  the  sides  thereof  {except  oti 
such  parts  of  any  highxoay   as  pass  over  any 
conwnon    or  waste,  or  tMinclosea  ground),    the 
owner  or  oumers  thereof  shail,  for  every  animal  so 
found  straying  or  lying,  he  liable  to  a  penaUy,  .  .  . 
provided  .  .  .  tfuU  nothing  in  this  Act  shaU  he 
de&med  to  extend   to    take   away   any  right  of 
pasturage  which  may  exist  on  the  siaes  of  any 
nighuoa/y" 
Sheep  ovmed  by  a  renter  of  the  herha>ge,  and  depas- 
tured  on  the  sides  of  the  ahove^mentioned  harrier 
htfnk,  were  found  upon  ihe  meiaUed  part  of  the 
highway^  and  the  owner  was  convi<sted  and  fined 
wider  sect.  25  of  tlte  Highway  Act  1864. 
HeU  thai  the  conviction  ioas  right. 
Case  stated  by  jnstioee  under  20  &  21  Viot.  c.  43. 

Parts  of  Holland,  Lincolnshire,  to  wit :  lliis 
was  an  information  and  complaint  preferred  under 
Uie  statute  27  A  28  Vict.  c.  107,  s.  25  (a) 
by  Thomas  Danbj,  an  inspector  of  police,  against 
ft^derick  Bothamler,  of  Iiong  Sutton,  in  the  said 
parts  and  county,  rarmer,  for  that  he  the  said 
fVederick  Bothamley,  on  the  25th  Nor.  1870,  at  the 
parish  of  Long  Sutton  in  the  said  parts  and 
oonnl^,  was  then  the  owner  of  twelve  sheep  un- 
lawfully then  found  straying  on  a  certain  highway 
there  situate,  called  Sutton  Gate,  the  said  part  of 
the  said  highway  not  being  such  part  thereof  as 
did  lead  or  pass  through  or  over  any  common  or 
waste  or  uninclosed  ground,  and  he  the  said 
Frederick  Bothamley  not  having  any  right  of 
pasturage  on  the  sides  of  the  said  highway ;  and 
after  hearing  the  parties  and  the  evidence  adduced 
br  them,  we  the  undersigned,  being  two  of  Her 
iMi^esty'sjustices  of  the  peace  in  and  for  the  said 
parts  m  Holland  in  the  said  county  of  Lincoln,  did 
thereupon  aciyudicate  the  said  Frederick  Bothamley 
to  be  tne  owner  of  four  sheep  so  found  straying  on 
tiie  said  hiehwaj  as  aforesaia,  and  did  convict  him 
thereof  and  adjudge  him  to  forfeit  and  pay  for 
such  offence  the  penalty  or  sum  of  6d.  per  head 
for  each  of  the  same  four  sheep,  and  the  further 
sum  of  ISs.  6d.,  the  complainant's  costs  incurred 
in  that  behalf. 

And  the  said  Frederick  Bothamley,  alleging 
that  he  is  dissatisfied  with  the  said  determination, 
as  being  erroneous  in  point  of  law,  did,  within 
three  days  thereafter,  apply  to  us  the  said  justices, 
to  state  and  sign  a  case  setting  forth  the  focts  and 
grounds  of  such  determination  for  the  opinion 
thereon  of  the  Court  of  Queen's  Bench  at  West- 
niinster.  Wherefore,  in  pursuance  of  the  statute 
in  such  case  made  and  provided,  wc  hereby  state 
and  sign  the  following  case :  The  defendant  having 
appeared  upon  sumanons  before  us,  the  undersigned, 
to  answer  to  the  said  complaint,  it  was  thereupon 
proved  on  the  part  of  the  said  complainant,  and 
admitted  by  the  defendant's  attorney  on  his  behalf, 

(a)  87  A  28  Yiot  o.  101  (The  Highway  Act  1864)  s.  25. 
The  74th  Motion  of  the  Hichway  Aot  1835  ahaU  be  xe- 
IMsaled,  sad  instead  thereof  it  is  enacted,  if  any  .... 
Aa,  is  at  any  time  found  Btnjing  on  or  Ijing  about 
hway  or  aeroaa  any  part  thereof,  or  by  the  tide 
(esoept  on  enoh  parte  of  any  highway  as  pass 
over  any  eonunon  or  waste  or  anencloeed  gzoond),  the 
owBsr  or  owners  thereof  shall,  for  aveiy  animal  so  found 
straying  or  Ijing.  be  liable  to  a  poialty  not  sieedliBg  5f . 
....  rtowmd  that  nothing  in  this  Aot  shall  be  deemed 
to  citaid  to  take  away  any  right  of  pastmage  whidh  may 
•odst  on  the  sides  of  any  highway. 


that  there  was  a  public  highway  which  has  been 
of  late  years  formed  of  hard  materials,  and  main- 
tained and  kept  up  in  such  state  by  and  at  the  ex- 
pense of  the  parish  of  Long  Sutton  aforesaid, 
along  the  top  of  an  artificial  embankment,  which 
forms  the  defence  to  one  side  of  a  large  or  nudn 
drain,  constructed  and  running  through  the  dis- 
trict for  the  purposes  of  carrying  ^way  and  dis- 
charging the  water  of  upwards  of  30,000  acres  dt 
land,  and  which  also  formed  the  highway  in  ooes- 
tion,  and  that  the  defendant  was  the  Ofwner  of  the 
twelve  sheep  so  found  straying  as  aforesaid, but  that 
four  of  them  only  were  strajing  actnaUy  on  the  land 
or  metalled  part  of  the  highway,  the  other  e^riit 
sheep  being  found  depasturmg[  or  lying  on  the  mm 
or  at  the  bottom  of  the  aforesaid  embankment;  and 
on  the  part  of  the  defendant  it  was  proved  and 
admittea  by  the  complainant  that  the  embankment 
in  question,  and  the  sides  thereof  are  ihe  property 
of,  and  vested  by  the  Act  57  Geo.  8,  o.  69,(a)  inaTbodj 
of  proprietors  of  land  therein  speciiled*  mnd  oon- 
monly  called  the  South  Holland  dnonage  trustees; 
and  it  was  also  admitted  and  proved  that  ihe  slid 
highway  is  not  inclosed  by  any  gate  or  uUmvise^ 
but  is  an  open  road,  and  the  onlj^  pablio  road  nm- 
ning  firom  Sutton  St.  James  (whica  is  a  hamlet  to 
Long  Sutton  aforesaid)  to  such  last-mentioDsd 
town  or  place,  and  that  previous  to  the  farmatini 
€f  the  said  present  embankment  a  highway  hid 
existed  on  tne  original  embankment,  referred  to 
in  the  next  following  paragraph  or  statement. 

It  was  also  admitted  and  proved  that  some  fif* 
teen  or  seventeen  years  bacK  the  Soath  HoDnd 
drainaee  trustees,  under  the  powers  cuuferced 
upon  Siem  by  their  various  Acts  of  Pariinmart, 
considerably  widened  their  main  drain,  and  for 
that  purpose  purchased  land  on  the  further  or 
inlana  side  of  their  then  embankment,  npcm  whidi 
the  road  then  was,  cut  away  a  large  portion  of 
their  then  bank,  formed  an  ahnost  entirely  mm 
bank  on  part  of  the  land  so  purchased,  and 
diverted  the  road  on  to  such  new  bank.  That  s 
considerable  portion  of  the  land  (on  the  ftirther  or 
inland  side  of  ^e  bank)  which  was  so  porcbaBedss 
aforesaid  has  never  been  indoeed,  and  now  Bee 
open,  and  that  grass  grows  on  such  land  and  on  the 
sides  of  a  oess  or  foreshore  of  the  bank  next  the 
drain,  and  that  the  trustees  have  finom  ihe  time 
their  drain  was  formed  been  in  the  habit  of 
cleansing  the  same,  and  casting  the  earth  taken 
out  therefrom  upon  the  sides  of  the  eaid  bank,  and 
the  land  on  the  further  or  inland  side  thereol. 

The  defendant's  attorney,  however,  contended 
that  such  substituted  road  on  the  sarflioe  or  top  of 
the  present  embankment  must  be  taken  to  haTS 
had  only  a  limited  dedication  as  to  the  pnfalie  vse 
thereof,  for  that  not  merely  the  property  of  and  in 
the  bank  itself  had  been  vested  by  the  oth  aeetioo 
of  the  above  quoted  Act  (which  aocompanieB  9bA 
forms  part  of  this  case)  in  the  dnanaae  tnr 
tees,  but  that  by  the  58th  seotion(()  of  fie 


(a)  67  Geo.  a,  o.  09 :  An  Aot  for . 

(38  Geo.  3^  o.  100)  for  draining  lands  in  Bom$k 
and  for  oontinnin^  and  aafiendiny  aaotiiSK  Aot  C 
0. 166)  for  maintaining  and  repauiag  a  osrtain 
the  road  thereon,  from  Spelding  Hipi  Bridge  to 
Honee,  all  in  the  oonnty  of  UneoLn.  (lOlh  Jwy  1 


(k)  Seat  58 enaets  that  it  shall  he kiwfiiiar 
mittee  men  for  the  time  being,  aad  Ihsy  aie 
rooted  and  required,  from  time  to  tisoe  to  let 
from  year  to  year  the  herbage  of  the  .  .  .  bt— . 
and  OK  the  xcnelaiids  thereof,  and  e(  the  %mA» 
.  .  .  Lord's  drain,  and  of  the  ... 


.) 
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Actf  ibo  tmsfcees  were  directed  and  required 
from  time  to  time  to  let  or  demise  from  year  to 
year  the  herbe^e  of^  amongst  others,  the  above- 
mentioned  bank  to  any  person  or  persons,  to  be 
grased  with  sheep  only,  at  such  yearly  rent  or 
r0n*^8  as  can  be  reasonably  had  for  the  same,  and 
that  the  said  drainage  trustees  haye  eyer  since  let, 
and  8tUl  continae  to  let,  all  such  herbages. 

It  was  farther  proyed  to  us  tuat  the  aefendant  is 
the  hirer  or  renter  from  the  said  trustees  for  the 
preaent  year  of  the  herliage  of  the  said  bank  in 

Etioo*  for  the  purpose  of  being  grazed  with 
p  at  the  point  where  his  sheep  were  so  found 
oreeaid,  and  for  some  considerable  distance  on 
eithflr  aide  thereof,  for  the  sum  of  8«.,  but  that  the 
■nrreyor  of  the  trustees  had  not  measured  the  top 
of  the  bank,  because  he  considered  it  of  no  yalue. 

It  was  further  contended  by  the  defendant's 
attorney  that  the  limited  dedication  was  shown 
from  the  fact  that  the  class  cf  anrmals  with  which 
the  bank  was  to  be  grazed  was  specified,  and 
fantly  that  defendant  could  not  be  convicted,  as  it 
wna  riiewn  that  he  had  a  right  of  pasturage  for 
■beep  on  the  sidee  of  the  highway  in  question. 

We,  however,  being  of  opinion  that  the  substi- 
toted  road  was  one  set  out  or  allowed  only  in  lieu 
of  one  preyionsly  existing,  and  that  the  surveyors 
of  the  highways  of  Long  Sutton  have  immemonally 
repaired,  and  do  at  the  present  time  keep  such 
road  in  repair,  and  that  it  is  an  open  public  high- 
way, and  used  by  the  public  as  such  without  any 
niterniptian  or  hindrance  whatsoever,  did  ad- 
jodioate  the  defendant  to  be  guilty  of  the  offence 
of  aUowing  four  of  his  sheep  (namely  the  four 
prored  and  admitted  to  have  been  found  on  the 
metalled  road  itMeu)  to  be  straying  on  the  high- 
wmj  SB  alleged  in  the  aforesaia  information  and 
eompiaint,  and  did  further  adjudge  and  order  him 
to  par  in  respect  of  such  offence  a  fine  or  penalty 
of  D<£  per  head  for  eadi  of  the  same  four  sheep, 
and  the  additional  sum  of  13«.  6d,  for  the  com- 
plainant's costs  incurred  in  such  behalf. 

If  the  court  shall  be  of  opinion  that  our  said 
a^jndication  and  oonviction  is  valid  and  correct  in 
point  of  law,  then  the  said  conviction  shall  be  con- 
firmed, bnt  if  the  court  shall  be  of  a  contrary 
opinioti,  tiien  the  said  conviction  shall  be  quashed. 

Edward  Lsigu  Bennett. 
J.  HuBTON  Babker. 
ManUiy,  Q.  C.  (with  him  B.  E.  Webattn-)  for 
the  appellant. — ^The  penalty  in  sect.  25  of  The 
Highwaj  Act  1864  is  imposed  on  the  owner  of 
oattto  straying  on  any  highway  or  by  the  sides 
thereoff  except  on  such  parts  of  any  highway 
IS  pass  oyer  any  common  or  waste  or  uninclosed 
baa.  Now  it  is  clear  that  the  owner  in  this 
cue  had  a  right  to  depasture  sheep  on  the  sides 
of  tibe  higfaway.  lHhsX  right,  given  to  him  by 
Tirtae  of  57  Geo.  3,  o.  69,  s.  58,  is  preserved  by  the 
pffonao  at  the  end  of  sect  25  of  the  first-mentioned 
statute.  Then  this  highway  passes  over  imin- 
~  land,  inthin  the  exception  in  sect.  25  of  the 


eat  or  dnin  made  or  to  be  made  as  afore- 
arid,  and  liie  fwreJandi  thereof  reepeotively,  or  any  other 
Ihms  or  gwadi  wUoh  have  been  oovered  by  the  eaid 
OHHslstrioosts,  or  may  be  eovesed  nnder  the  aathority  of 
ttia  AoL  to  any  penon  or  persone,  to  be  gxaied  with 
dksM  o>4r»  at  tiioh  yearly  rent  or  xents  as  oaa  be  reason- 
SSUlforlliasHiie. 

»  Sidt.  M  an  eattia,  exoept  Aeep,  found  on  the 
iMuevJoHlBDdji  flMorbe  impoiiaded.  ^^^^ 

a  penalty  for  keeping  rabbits  on  the 


Hidbway  Act  1864.  It  is  found  to  be  an  open 
roi^  Golding  v.  Siochmg  and  FreeaUme  y.  OoiuM 
(20  L.  T.  Eep.  N.  S.  479,  918;  L.  Bep.  4  Q.  B.516^ 
519)  are  auUiorites  upon  the  above  section.  In  the 
latter  cose  Cockbum,  C.  J.,  although  affirming  the 
conviction  of  the  owner  of  a  right  of  a  pasturagn  on 
the  sides  of.  a  highway,  whose  horses  stn^M  on 
the  metalled  road,  yet  says  ei^ressly,  **  This  was 
not  a  case  of  a  highwa^jr  passing  over  uninclosed 
ground."  Nor  can  itbe  said  that  the  57  Geo.  3,  a  69, 
s.  58  is  repealed  by  the  Highway  Act  1864.  Thorpe 
v.  Adams  (L.  Bep.  6  C.  P.  125)  decides  that  the 
general  principle  to  be  applied  to  the  construction 
of  Acts  of  Parliament  is,  that  a  general  Act  is  not 
to  be  construed  to  repeal  a  previous  particular 
Act,  unless  there  is  some  express  reference  to  the 
previous  legislation  on  the  subject,  or  unless  the 
two  Acts  are  necessarily  inconsistent.  There  is 
an  express  statutory  direction  that  the  sides  of 
the  bank  shall  be  let  for  grazing  purposes.  Sheep 
must  be  nat  rally  expected  to  occasionaUy  go  upon 
the  adjoiring  road,  and  the  Highway  Act  1864 
must  not  be  construed  so  as  to  restrict  the  riffht 
given  by  the  previous  legislation,  and  thenlby 
reduce  tne  rental' of  the  pastura^,  which  is  to  aid 
the  rates.    The  dedication  of  this  highway  to  the 

Eublic  was  a  limited  one,  it  was  a  decucation  of  the 
ighway  subject  to  sheep  straying  sometimes  upon 
it.  A  footpath  may  be  dedicated  subject  to  the 
right  of  the  owner  of  the  soil  to  plouflrih  across  it 
at  certain  seasons  {Mercer  v.  WoodgcUe,  21 L.  T.  Bep. 
N.  8.458;  L.  Bep.  5  Q.  B.  26),  which  is  a  right 
more  inconvenient  to  passengers  than  the  one  now 
in  question. 

jroo^  contra. — ^The  point  as  to  this  road  passins 
through  uninclosed  land  was  never  raisea  at  wS, 
before  the  justices.  It  was  not  for  the  prosecutor 
to  prove  that  the  highway  did  not  pass  through 
uninclosed  land,  and  thereby  to  negative  the  ez*> 
oeption  in  sect.  25  of  the  Highway  Act  1864,  bat 
for  the  defendant  to  prove  the  affirmative  thereof 
in  his  defence  if  he  would  have  advantage  of  the 
same :  (Jervis's  Ac^,  11  &  12  Vict.  c.  48,  s.  14.)  The 
findings  in  the  case  dispose  of  the  point  as  to  a 
limited  dedication.  This  was  a  oonvicticn  fbr 
trespassing  on  the  highway,  not  on  the  sides  of  it. 
The  proviso  at  the  end  of  sect.  25  might  doubtless 
save  the  owner  from  the  penalty  imposed  in  the  first 
part  of  the  section  for  having  sheep  straying  **  by 
the  sides  "  of  the  highway,  yet  he  is  nevertheless 
liable  if  they  stray  on  or  he  about  the  highway. 

Manisty^  Q'C,  in  reply. 

BLA.CKBUAN,  J. — I  think  the  conviction  was  right, 
on  the  points  as  they  come  before  us.  The  nets 
seem  to  be  these,  viz.,  that  a  road  runs  along  the 
top  of  this  bank  made  to  protect  the  drainage  of  a 
large  tract  of  land,  and  is  a  hi^way.  On  ihiB 
bank  there  are  places  covered  with  grass,  whieh 
the  trustees  are  directed  to  let  as  depasturage  for 
sheep,  but  for  no  other  animals.  It  appears  that 
sheep  left  to  grase  at  the  sides  are  foana  strsying 
on  the  highway.  Then  comes  the  question  whether 
they  are  within  the  provisions  of  the  Highwaj 
Act  1864  (27  &  28  Vict.  c.  101),  s.  25,  which  impose 
a  penalty  on  the  owner  of  any  horse  .  .  .  sheep, 
Ac,  "  found  strajdng  on  or  lyinff  about  any  high- 
way or  across  any  part  thereof,  or  by  tne  side 
thereof  (except  on  such  parts  of  any  highway  as 
pass  over  any  common  or  waste  or  uninclosed 
ground),  .  .  .  provided  .  .  .  that  nothing  in  this 
Aot  shall  be  deemed  to  eitend  to  take  swmr  tm 
right  of  pastunge  which  may  exist  on  the  sides  cif 
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May  higbmy."  Now,  in  all  oaoea  wliere  a  highway 
mna  through  a  oommon  of  waete  or  nnmclosed 
BToaad,  the  L^ialaturo  soem  to  have  thought  that 
uu  cattle  which  were  depaBtnred  ODthfttop>ea  com- 
mon or  nnindoBed  groona  muBtsomotiinea  natorally 
ootne  on  to  the  roaa,  and  that  it  would  be  wrong  to 
impose  a  penalty  on  the  owner  in  snch  cases ;  but 
where  the  road  is  not  one  passing  over  any  com- 
mon or  waste  or  nninclosed  ground,  altnnugh 
there  may  be  a  right  of  paetnr^e  on  the  gides, 
they  thought  fit  to  leave  tLe  enactment,  providing 
that  cattle  are  not  to  stny,  unqualified.  Then  how 
is  that  consistent  with  a  right  of  pastoTBge  P  It 
doM  not  take  it  sway,  but  toe  effect  of  the  section 
is,  that  though  the  owners  of  f"'"'»I';  may  depas- 
(nre  them,  they  most  somehow  take  precantions 
lor  h«rdin£  than — their  right  ia  clogged  with  that 
oonditim,  Dnt  ia  not  taken  away.  Ur.  Manisty 
■rgned  that,  m  the  trustees  are  directed  to  der- 
paatnre  these  banks  with  sheep  only  for  the  benefit 
c^  the  redaction  of  the  rates,  the  Act  of  Parliament 
Iging  the  rij^t  of  psatnrage  with  this  condition, 
poeaibly  reducing  the  valne  of  it,  is  in- 
consisteut  with  the  former  legislation.  I  do  not 
think  that  is  so,  but  I  tliink  t£at,  while  the  tms- 
tees  have  this  right,  and  have  to  ^>ply  the  profits 
to  the  reduction  of  rates,  it  is  difficult  to  see  what 
there  is  in  that  to  give  them  a  greater  right  than 
the  owners  of  private  property.  In  nei^er  case 
has  the  Legislature  taken  away  the  risht  of  pas- 
turage. In  each  the  right  is  to  be  so  lar  affected 
as  that  the  animals  must  be  prevented  from  stray- 
ing on  the  highway.  Here  sheep  are  fonnd 
on  the  highway,  and  therefore  the  ccuviotion 
of  the  owner  <t  them  is  correct,  onlees  it  were 
clear  that  the  spot  where  the  animals  were  stray- 
ing passes  through  the  nninclosed  ground,  so 
as  to  be  within  the  eiception  in  sect  25.  That 
is  a  question  of  d^ree.  Every  road  where  a  right 
of  pasturage  is  on  either  side  is,  in  one  extreme 
sense  of  the  word,  nninclosed,  because  of  the  plot 
of  ground  at  the  sides  of  the  actual  roadway ;  out 
th^  is  not  what  is  meant.  I  think  where  the  high- 
way runs  through  an  extent  of  ground  of  some  mag- 
nitude, then  it  is  within  the  eiception ;  and  when  it 
does  not,  but  the  quantity  of  ground  is  of  so  small 
■o  acteage  oompered  with  the  highway  as  to  be 
merely  acoeeaoiy  to  the  road,  then  it  woohi  be 
otherwise.  If  tuat  was  a  point  taken  before  the 
magistratea,  they  certainly  have  not  stated  it 
in  BUob  a  way  as  to  bring  it  before  us.  I  cannot 
help  suspecting  that  was  not  brought  before  the 
jtuaoes,  bec*nse  it  was  well  known  that  the 
extent  of  gronnd  new  the  road  bore  bnt  a  small 
pnqxvtion  to  the  road.  If  the  fact  was  not  bo  the 
point  may  perhaps  be  isised  in  another  case  the 
next  time  tne  jnstioee  convict  an  owner  of  straying 
sheep.  There  was  only  one  other  point  token 
bdow — via.,  that  it  must  be  considered  that  this 
highway  was  dedicated  to  the  public  with  the  right 
<rf  depasturing  sheep  on  the  sides  attached  to  the 
right  of  way,  so  tAat  the  sheep  might  lawfully 
stny  on  t«  tne  road,  a^vposition  which  seems  to 
me  quite  untenable.  No  suda  limited  dedication 
■■  that  suggested  maniteetly  ever  takes  place,  and 
the  words  of  tJie  Highway  Act  1864  would  take 
away  the  immunity  <^med  by  tlw  owner  of  sheep 
■tnmng  OD  to  the  road,  if  soon  ever  existed. 

""Hip!,  J. — I  oaonot  heb>  thinUng  there  is  no 
foundation  Ar  the  suggMon  m  to  the  fimited 
JedJMtion  when  wa  ooo^dar  the  dneet  and  pnr- 
pow  of  this  Act  of  Pvliament,  ana  the  power 


[Q-B. 

given  to  the  trustees  of  letting  the  harha^  fay 
sect.  25.  All  the  words  in  that  section  pmnt  to 
works  done  for  the  porpoee  of  forming  Iwiks  and 
protecting  the  drains.  The  herbage  is  let  to  be 
grazed  with  sheep  only,  at  such  Tsariy  rent  or 
rents  as  can  be  reaaonably  had  fiir  Uie  same,  ^le 
object  evidently  was  to  obtain  from  the  letting  <tf 
the  banks  a  certain  profit.  The  monc^  so  denrad 
was  directed  by  the  following  section  (a)  to  be 
applied  in  reduction  of  the  rates.  Now  deai^ 
that  was  tbe  extent  of  the  right  which  theUiiutua 
could  let  to  the  appellant  in  this  case.  No  donbt 
if  the  spot  where  tne«e  sheep  were  ■tmying  waa  a 
portion  of  the  road  g(Mng  throng^  open  and  mill- 
dosed  ground,  then  the  exception  in  Met.  2S 
would  apply.  Now,  when  readuw  tha  words 
"uninclosed  gronnd,"  we  nauat  look  also  >t  the 
preceding  words,  vis.,  "  common  or  waat^"  and 
then  it  is  obvions  that  1^  "oninolaaed  giaaad'' 
is  meant  gronnd  ot  the  nature  or  amndur 
of  waste,  and,  of  course,  the  qneetJon  as  te 
what  is  such  uninoloaed  sronnd  mnst  bs 
very  much  one  of  degree.  The  exteafe  nf  tfo 
ground  must  be  aaosrtained.  As  to  thsA  nMkttW 
I  have  now  satisfied  myself,  althou^  I  thoosht 
at  first  that  it  might  be  better  to  remit  tbs  ease  tor 
a  further  finding.  But  I  think  ^ere  is  a  very  hi^ 
probability  that  the  point  was  not  taksn  by  tw 
defendant  before  the  magistrate,  beoanaa  it  eoaU 
not  be  made  ont  in  fact,  and  the  appellant  «■ 
raise  the  question  hereaAcr  if  tbe  ftc4a  shoold  be 
chuiged.  I  thirk  we  should  confine  Oul'wlTei  H 
answering  the  question  put  to  tu  by  tiie  jastieas, 
as  to  whether  they  were  right  in  oonyictbig.  In 
my  opinion  they  warb 

Cow>ktio»  afirmti. 

Attorneys  for  the  appellant,  WrigU,  Boatwr,  tad 
Wright,  agents  fbr  Bonner  and  CaUltrvp,  Spalding. 

Attorneys  for  tbe  defendant,  Boutk  ud  £Ma«y, 
agents  for  Maplet  and  Bon,  Spalding. 


JttM  1  and  10, 1871. 

KoBBRn  c.  Ths  Hatok,  Ai.nmirmr.  in 

Burgesses  of  SBRrnBLD. 

Town  council— Borough  f and — Uniauifid  ojiplua- 
(ion  oJ^Order ^or  ^yment  of  eotU  oflagaljn- 
cced  higa —  Certiorari. 

Bji  »ect.  02  of  th,  5  $■  6  Wm.  4,  c  76  {]{*mieiptl 
Corporation  Act),  Ihe  iaoome  of  tha  tmoi*  anmtS 
it  to  be  paid  info  Ihe  borough  fund,  whitA  meomi 
it  to  be  apfilivd  in  uayimmi  qf  varioiM  iatanm, 
and  tlie  expentet,  Jrc,  of  borou^  deeHamt,  At 
proneciUiou,  ^c.,  ofoffendert,  (he  tnoiMeiMMes  tf 
corporate  buUdingt,  "  and  of  aU  otter  eepsiuss  md 
herein  otherwite  provided  for  whUk  skoQ  he  MOT 
aarily  incurred  in  earraina  into  t^eet  Ae  en- 
vitiona  of  this  Acfi"  and  tie  ttttiott  proessdi  It 
provide  that  "  in  ctue  lAe  borough  fknd  s&oB  b 
more  than  inffielentfor  the  pwrpoM*  i^tretaid,  fit 
aurplut  thereof  ihaU  be  applied  vttder  tite  Aw 
lion  of  the  coHxcil  for  Ae  ptAUc  hen^  tf  At 
inhabitiMia  and  iiiiprovemmt  <tf  tha  MrMfL" 
/u  the  event  of  th«  borough  ^WM  net  beimg  trf- 
ficientfor  (ke  above  pnrpotee,  Qteivmt  coiwcil  <*» 
cmthoritei  to  levy  a  borotigh  rate  m  tiba  aalawrf 
a  county  rate. 

In  the  borough  qf  Stt^^etd,  a  wofar  eewMi—i  «St 
eetabliehed  under  an  Act  t^  ParUamaA  far  mf- 
plying  the  town  with  water,  tmd  Jt  wot  fttmim 


(a)BMit.a6. 


MAGISTRATES-  OASES. 


BoBHKTs  V.  Thi  Uatok,  Aldebmxn,  abd  BuaeHsu  of  Shuiuld. 


[IJ.B. 


Ihol  Mpon  a  raquiaition  from  the  town  eoimtU, 
tuck  eompany  thcuid  a^ord  a  oouatanl  eiijifilij. 
9%«  towti  coimcilhmnng  mods  Mueh  TeiiaUitmu, 
Ae  eoMpany  applind  to  IvioJHtlicei  [a»  provided 
/or  bj/  Aeir  Ad), for  their  taiietion  to  cfiiain  ridei 
and  r«gaiatio7i»  amlicaik  to  audi  coiutimt  supply. 
The  tovm  couneO.  helieiilitg  tliat  lliete  rule*  and 
ragitlaiion*  tcouM  operate  iiijnrUlutly  iipmi  the 
iiUiabUanit  of  Die  borough,  they  opiiosed  their 
beiitg  »anetioned  by  t}ie  jiutices  with  titcceis,  and 
in  doing  to,  inearred  a  lai-ga  aawant  nf  eoslt. 
ThM«  eo*l*  lh«y  oidered  sJioidd  he  -paid  out  of  the 
boroitglifmid.  The  uta(er  company  tlw.n  promoted 
a  BiU  Mt  Parliament  to  reliem  fheimeliiet  of  the 
obligation  to  o£ord  a  eonttaiU  tupfly  of  viater. 
Ti>»  tomt  ttmneil  oppoaod  tliit  BiU,  aad  it  wot 
mtUmwtt.  In  thie  oppotHion,  the  town  council 
agaim  i»emred  a  large  amonnt  of  cottt,  which  lltey 
aUo  ordered  to  be  paid  out  of  the  borough  fund. 
l%e  toten  touautU  had  no  otker  fumdt  but  those 
Ikeif  deripedfrom  rate*  .■ 

Held,  Aai  a*  there  vat  no  garplut,  thete  cost*  eoidd 
Mo(  be  laiofully  paid  out  of  the  borough  fund, 
(Aey  M<  ooming  teithin  any  of  the  itutanceg  of 
empemdUmra  mentioned  m  the  said  92nd  section. 

SemAh,  tfcof  vhere  on  appUeation  for  a  eerliorari  it 
not  made  under  the  provitione  of  the  IS  Oeo.  2, 
e.  16^  «.  5,  the  partiet  applying  are  not  U7aited  to 
0im  months,  hut  may  afrply  at  any  more  lengthened 
period,  ae  the  eowrl  under  the  cireumtlaaeet  may 


Tub  ma  >  mle  aUlins  apon  the  major,  aldermen, 
and  bmywM  of  the  borough  of  Sheffield  to  show 
oaoae  wnj  two  ordera  for  the  pajment  of  the  sums 
€f  lOOOI.  and  1^61.  reapectiyelj,  made  by  the  toim 
OOBiMnl  ot  Sheffield,  to  do  pud  out  of  the  boroush 
fond,  ■boold  not  be  removed  into  this  oourt  bj 
«srtiararj,vith  the  view  to  their  being  qaaghed  for 
tDagali^.  It  ^>peared  that  in  Sheffield  there  is  a 
water  oompaof,  eetabliahed  omder  an  Aot  of  Parlia- 
ment,  tor  the  poipoee  of  BupplTina  the  town  with 
water,  and  ander  its  provisions  the  oompany  are 
bonnd,  upon  a  TeqniaitioD  from  the  town  council, 
to  pttrioB  a  constant  supply,  and  bve-lawB  tbr 
ngnUing  eooh  sapply  are  to  be  maoe  with  the 
Mnction  ol  two  jostioeB.  Suoh  reqaisition  having 
been  nceiTad,  the  company  appUea  to  two  jnsticee 
lor  tbisir  wenction  to  aoodeof  (^e-lawa  andregulo- 
tiona.  The  tows  conncil  oonoeiving  many  of  these 
bje-lawa  to  be  oppreesiTe  upon  the  inhafaitaats, 
omoMed  their  being  aanotionad  by  the  jaetices. 
Ihrh  partj  appearad  by  several  ootinsel,  and  many 
of  tiie  intended  bye-lawa  and  regulations  were  dia- 
alknred,  and  aeveral  were  modified.  The  inquiry 
hell  111  for  thirteen  days,  and  the  town  council  in- 
ennrwl  ooata  amoonting  to  the  sum  of  15261.  The 
water  oompaoy  then  promoted  a  Bill  in  Parliament, 
the  princiiMl  object  of  nhioh  was  to  relieve  them- 
■dvee  €f  uie  obligation  to  give  a  oonstant  supply 
afwator. 

"nw  town  ooandl  opposed  this  Bill,  and  it  was 
widialikwu  bj  the  w«t«r  company.  In  this  oppo- 
Rtaon  tite  tcnrn  coonoil  incnired  costs  amounting 
to  the  anm    cf  lOOOL     The   town   council  snbse- 

rati^  nude  two  orders  for  the  payment,  out  of 
boroogfa  hud,  of  these  costs  reepectiTely,  one 
order  facing  made  on  the  9tii  March  1870,  and  the 
otlMr  order  on  the  8th  June  in  tbe  same  year. 
Km  i*Mast  mle  me  mored  tor  on  the  3(Hh  Jan. 
1861. 

Br  MoL  99  of  the  fi  A  6  Will.  *,  o.  76  (The 
■# — t^ — I  n     . .   .^i-^  Act),  it '"  ~-'^~' — 


it  alreadj  been  provided  (or)  •) 


That  after  tha  vltntioii  of  treasiuer  in  an;  borongh,  the 
renta  utd  profits  of  sll  hareditusents,  and  tbe  interest, 
diridaiids,  uiil  annnal  prooeeda  ot  ftll  nioa«jt,  does, 
ohfttteN,  uid  TKlnable  aeonritiaa  belonging  or  pajaUe  to 
mnf  body  oorporate  named  in  oonjnnotion  with  the  aaid 
borODBh  in  the  lohednlea  A  and  U.  or  to  aaj  msmber  or 
oSoer  thereof  in  hia  oorporate  oapaoit;,  ind  eveiT  flneor 

'■ -  ■  ttis  Act  (the  applioa" 

rorided  for) 

-     .        .-    ighj   ind  aL 

whioh  he  aball  ao  i«oeive  ihall  be  oanied  by  him  to  &» 
aoooant  of  a  fond  to  be  called  "  The  Borongh  Fond,"  and 
laoh  fond,  eDbjeot  to  the  pajmeut  of  any  lawful  debt  doe 
from  SQoh  oorporaU  body  ....  ihsU  be  applied  toirard* 
the  n^nant  of  the  laluy  of  the  major,  and  of  the  le- 
oorder,  and  of  the  poUoa  magiatrata,  and  of  the  reapeotiva 
aalariei  of  the  town  dark  and  treaenrer,  and  ot  every 
other  offloar  whom  the  oonnoi]  shall  appoiiit,  and  also 
towards  the  paynwnt  of  tlM  ezpenaee  iaautrad  from  tlou 
(o  time  in  preparinir  and  prmtiog  botgati  liiU,  ward 
liata,  and  notioea,  and  in  other  matters  attending  aooh 
eleotioDB  aa  are  hereia  mentioned,  and  in  borongfal 
wfaioh  a  separate  oourt  of  aeuions  of  the  peaee 
■a  hereinafter  provided  towards  the  npensei  of 
the  proeaontioa,  maiatenanoe,  and  nnaiaiunsDt  of 
offendcn,  and  tuwaida  anoh  other  aom  to  be  paid  b 
borongh  by  the  treasorer  of  aooh  ooan^  as  U  berei 
provioed,  and  towsida  the  eipenae  of  maintalnbig  tha 
borough  gaol,  house  of  oocreotion,  and  oorporate  bnOd- 
inn,  and  towards  the  payment  el  the  aonatables,  and  of 
all  other  eipensae  not  baieiii  othezwiae  prorided  for, 
whioh  ahall  be  neoeaaarily  inonrred  in  carrying  into 
effeot  the  proviaioiia  of  this  Aot ;  and  in  oass  tbe  bonnigh 
fond  shalf  be  more  than  snIBdent  for  the  pnrpoaea  afore- 
aajd,  the  enrplna  therecrf  shall  be  apdied,  nndn  Uta 
direotioQ  of  the  ooandl,  for  the  pnbho  beoadt  of  the 
inhabilante  aad  impcoTenunt  of  the  Doion^.  .  .  .  and  in 
ease  the  bMOogh  fond  aball  not  be  aoffioient  for  the  pot- 
posea  afoieaaio,  the  ooddoU  of  the  boKmgh  is  hereby 
anthoriaad  and  required  from  time  to  time  to  eatimata  as 
oorreotlyaa  may  be  what  amount  in  addition  to  snoh  fund 
will  be  anffloient  for  the  payment  of  the  eipansaa  to  be 
inoQirsd  in  earning  into  effaot  the  proriaiona  of  this 
Aot  j  and,  in  order  to  raise  the  amount  so  estimated,  the 
eaid  oonnoil  {■  hereby  aothoriaed  and  required  from  time 
to  time  to  Older  a  borough  rate,  hi  the  nature  of  a  ooon^ 
rate,  to  be  made  within  their  borough,  te. 

Tbe  town  oonncil  have  no  borough  property,  and 
the  expenses  incurred  nnder  the  Act  are  whollj 
defrayed  by  a  borough  rate. 

ifatitWy,  Q.  C,  Lhyd,  Q.  C,  Shield,  and  Barker, 
now  appeared  to  show  cause,  and  took  a  prelimi- 
naiy  oojection  that  the  application  for  the  writ  had 
not  been  made  within  six  months  of  the  order  beiiw 
made.  [LcsH,  J.— This  application  is  not  ma& 
within  the  operation  of  tbe  13  Geo.  %  o.  18,  s.  b, 
limiting  it  to  within  six  months,  that  Act  apijying 
only  to  convictions,  judgments,  ordere,  and  otfaer 
proceedings  before  jaatii'es  of  the  peace.]  That  is 
so;  but  by  anolc^^,  the  practice  of  this  conrt  should 
be  tbe  same  in  other  cases  of  applications  fbr  the 
writ  of  ceHiorarl.  IPolhck,  Q.  C.— There  h&a  been 
a  long  correspondence  upon  tbe  subject,  and  the 
town  council  were  alnajs  aware  of  this  objection. 
BiACKBi.RS,  J.— Is  there  any  rule  of  practice  in 
this  court  upon  the  subject?]  There  in  none; 
but  it  is  exceedingly  inconvenient  to  have  a  rule  c^ 
this  sort  after  a  very  long  time  has  elapsed,  and 
the  money  under  the  order  has  been  paid. 

CocKBUR-v,  C.  J.~As  there  is  no  fixed  rule  ot 
practice  upon  the  sntject,  we  must  be  gnided  bjr 
the  particular  circumstances  of  the  case,  and  the 
rule  bad  better  be  argued  npon  tbe  merits. 

PoUoek,  Q.  C,  Qfiain,  Q.  C,  and  Kemflmj  ap- 
peared  in  support  of  tbe  rule. 

The  foUowmg  cases  were  cited : 
The  Atknriuy.OsHsnU  T.  Wi-ian,  Cave's  Bep.  98B| 

SDe0.1L4a.fiS8i 
B^T.Tht  Oorroraiiem  of  TmmmHh,  J»L.T.M^ 
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""     LS>m.im\.L  -i_i  ■■ 


Q.B.] 


Banm  «.  Thb  Matob,  Auoxjov,  Ain>  BuBoxiaBS  op  8mxhtku>, 


CO.  a 


T^  ilitom«y-Gf€iMrai  t.  The  Corporalum  of  Norwich, 
2M.AC.406; 

Beg.  T.  Presf,  20  L.  J.  17,  Q.  B. ; 

Reg.  T.  The  H^hway  Boaird  of  Kingebridge^  18  L.  T. 
Bsp.  M.  S*  554; 

Beg,  T.  Thompaon,  5  Q.  B.  477. 
The  facts  and  argnments  are  so  very  fully  re- 
fiarred  to  in  the  jud^ients  of  the  learned  judges, 
that  ia  unnecessary  here  further  to  refer  to  them. 

CocKBURN,  C.  J. — I  am  of  opinion  that  this  rule 
must  be  made  absolute.  The  Question  turns 
entirely  upon  the  effect  of  the  92na  section  of  the 
Municipal  Corporation  Act.  It  appears  that  the 
expenditure  in  the  present  instance  to  meet  which 
the  orders  in  question  were  made  was  of  a  two-fold 
eharaoter,  partly  for  going  to  Parliament  to  oppose 
a  bUl  of  the  water  company,  and  partly  in  respect 
of  expenses  incurred  in  opposing  certain  rules  and 
re^^ulations,  in  regard  to  which  the  water  company 
— ^m  pdnt  of  fact,  the  parties  now  applying  to  this 
court — sought  to  obtam  the  approval  of  two  of  the 
local  magistrates  with  the  view  of  regulating  the 
constant  supply  of  water  which  they  were  TOund 
to  give  to  the  town.  With  regard  to  the  expenses 
ineoired  by  the  corporation  m  going  to  Jrarha- 
ment  to  oopose  the  Water  Ck>mp«ny's  Bill,  I  think 
it  is  abunoantly  clear  that  it  is  an  expenditure  not 
provided  for  by  the  language  of  the  section  of  the 
Act  of  ParUament  to  which  I  have  referred.  It 
was  I  think  altogether  beyond  the  scope  of  the 
Municipal  Corporation  Act  or  of  anything  to  be 
done  under  that  Act  for  the  benefit  of  the  borough, 
and,  therefore,  there  being  no  surplus  fund  which 
could  be  made  use  of  by  the  corporation,  the 
borough  fund  could  not  be  applied  to  suit  such  a 
purpose.  Hie  language  of  the  Act  of  Parliament  is 
this :  certain  payments  are  specified,  such  as  the 
prosecution,  maintenance,  and  punishment  of 
offenders,  the  payment  of  constables,  and  so  on, 
**  and  of  all  other  expenses  not  herein  otherwise 
provided  for  which  shall  be  necessarily  incurred  in 
carrying  into  effect  the  provisions  of  this  Act; 
and  m  case  the  borough  rand  shall  be  more  than 
sufficient  for  the  purposes  aforesaid,  the  surplus 
thereof  shall  be  applied  under  the  direction  of  the 
eoiuiGdl  for  the  puolic  benefit  of  the  inhabitants 
and  improvement  of  the  borough."  Up  to  that 
point,  m  dealing  with  the  borough  fund,  inde- 
pendently of  any  surplus  which  the  corpora- 
tion might  have  from  its  property,  they  were 
dealing  with  matters  necessarily  incurred  in  carry- 
ing into  effect  the  provisions  of  the  Act. 
But  in  going  to  Parliament  to  oppose  an  Act  of 
Parliament,  it  appears  to  me  that  the  expenditure 
could  not  be  said  to  be  anything  necessarily  in- 
cuired  in  carrying  the  Act  mto  execution.  Then 
we  come  to  the  expenses  incurred  in  the  opposition 
to  the  water  company's  rules  and  regulationp.  It 
appears  that  the  water  company,  aocordine  to  the 
Act  of  Parliament  by  which  they  were  estwlished, 
were  under  an  obligation  to  Aimish  what  was 
oalled  a  "  constant  supply,'*  the  meaning  of  which 
term  was  well  understood  as  distinct  from  the 
supplv  under  a  different  form— upon  a  requisition 
by  the  corporation  to  substitute  this  constant 
supply  for  the  supply  which  up  to  that  time  hod 
been  given.  In  order  to  carry  this  constant  supply 
into  rafect,  or  the  works  necessary  for  its  execu- 
tion, the  company  applied,  as  they  were  entitled  to 
do,  to  have  certain  rules  and  regulations  to  assist 
them  in  affording  such  constant  supply,  sanctioned 
tj'  two  JoBtdoee.  The  queation  upon  this  point  ia, 
what  powers  had  the  oozporation  for  coming  for- 


ward to  oppose  the  rules  and  regulations,  which 
would  entitle  them  to  have  their  expaisea,  theieby 
occasioned,  paid  out  of  the  borough  rand  P  liooktng 
at  the  rules  and  regulations  as  tney  are  now  before 
the  court ;  looking  also  at  the  obieotionB  takan  by 
the  corporation  against  them,  and  to  the  reanls  m 
the  shape  of  actual  disallowance  of  some  of  the 
proposea  regulations,  and  the  important  modifica- 
tions which  were  introduced  into  others,  it  seems 
to  me  that  the  opposition  of  the  coipomtion  was  a 
meritorious  one,  and  one  in  the  real  interests  of  the 
inhabitants  of  the  borough.  It  appeurs  thaifc  the 
mode  in  which  the  companv,  by  thoir  proposed 
rules  and  regulations,  desired  to  give  efitectto  thsir 
obligation  to  afford  a  constant  su^^ly,  would  have 
been  attended  with  considerable  e^>enae  to  the 
inhabitants — with  so  much  expense,  indeed,  as 
would  frustrate  to  a  considerable  extent  the 
very  purpose  of  the  obligation  to  iiinuah 
a  constant  supply.  Therc&re,  in  deciding 
that  the  rule  must  be  made  absolnte^  and  oon- 
sequently  that  the  expenses  inoorred  in  oppos- 
ing the  rules  and  regulations  ware  not  ohargeablB 
to  the  borough  f\md,  it  must  not  be  taken  that 
the  court  intend  to  blame  the  oorporation  for  titt 
part  they  have  taken  in  the  opposition.  The  wfaolt 
question  is :  can  the  92nd  section  be  got  over  so 
as  to  render  applicable  the  borough  fund  to  audi 
an  expenditure  as  this  P  I  have  amady  referred  to 
the  words  of  the  section,  firom  which  it  is  plain 
that  it  is  only  in  case  of  a  surplus  that  soeh  a 
matter  as  this  can  possibly  cmne  within  the  powen 
of  the  corporation.  The  bcmugh  fund  is  «^p]^fwW^ 
to  certain  purposes  mentioned  in  the  Aet»  sod 
then  comes  this  provision:  "And  in  case  the 
borough  fund  shall  be  more  than  sufficient  fcr  the 
purposes  aforesaid,  the  surplus  thereof  shall  bs 
applied  under  the  direction  of  the  council  for  the 
puolic  benefit  of  the  inhabitants,  and  the  improve 
ment  of  the  borough."  But  in  the  pi'sseni  in* 
stance  there  was  no  surplus,  and  oonsaqnen^y 
the  corporation  could  not  have  the  bmefit  of  that 
provision.  Assuminjpf,  thersfore,  for  Uie  piesant 
purpose,  that  it  was  mr  the  pubho  benefit  ^at  the 
water  company  should  be  compelled  to  fniniah 
them  with  a  constant  supply,  which  constant  si^ 
ply  they  were  imder  an  obhgjation  to  foralsh,  and 
that  the  rules  and  regulations  would  haTs  d^ 
stroyed,  or  at  all  events  very  materially  limitsdy 
the  advantage  to  the  inhabitants — granted  all  tlai» 
if  there  had  been  a  surplus,  the  expenses  of  the 
corporation's  opposition  would  have  come  withia 
that  part  of  the  section  which  I  have  just  quoted; 
but  there  being  no  surplus,  of  course  the  oorporstioii 
could  not  make  an  order  for  payment  of  thoM 
expenses  out  of  the  borough  fund.  The  oaas  of 
The  Attorney  Qeneral  v.  The  CorporcUion  qf  WigmUt 
is  one  somewhat  in  point.  The  corporation  of  thil 
town  had  applied  a  portion  of  the  borough  fanl 
to  a  purpose,  which  at  first  appeared  not  to  be 
within  the  acofjpe  of  the  section,  and  an  ii^junotioD 
was  asked  for  to  restrain  them  from  so  applyinff  tbs 
fUnd.  It  was  held,  however,  by  the  presentLoid 
Chancellor,  then  a  Vice-chancellor,  not  to.  be  a 
matter  for  an  injunction.  Upon  looking  at  tlie 
judgment  in  that  case,  I  fiml  that  the  ground 
upon  which  the  Yice-OhanceUor  refused  to  grvit 
the  injunction  was,  that  inasmuch  as  the  expendi* 
ture  was  for  the  prevention  of  what  woola  be  a 
nuisance,  or  would  have  led  to  the  creation  of  ft 
nuisance,  that  as  the  corporation  had  within  iti 
\  powcxa  of  local  ^vemment  the  doijof 


MAGISTRATES'  CASES. 


143 


Q.B.] 


Roberts  v.  The  Mayob,  Aldebmen,  and  Bubgesseb  o?  Sheffield. 


[Q.B. 


nuisaxices,  what  they  did  came  within  the  scope  of 
those  powers,  and  was  therefore  a  thing  done  in 
fturtheiunoe  ol  the  ^ood  government  of  the  town, 
And  in  the  execntion  of  the  powers  of  the  Act. 
Without  making  any  farther  observations  upon 
that  case,  it  is  enough  for  me  to  say  that  it  was 
decided  upon  a  ground  very  different  from  that 
which  exists  in  the  present  one.  There  is  nothing 
in  the  Municipal  Corporation  Act  which  makes  it 
incambcnt  upon  a  corporation  to  interfere  in  the 
matter  of  a' supply  of  water.  It,  therefore,  cannot 
be  said  that  wnat  the  corporation  did  in  opposing 
the  rulee  and  regulations  of  the  water  company 
was  anything^  done  within  the  scope  of  the  Act,  or 
in  the  execution  of  the  powers  of  the  Act.  The 
words  of  the  statute  are  too  strong  to  be  got  over. 
What  the  corporation  have  done  was  not  a  matter 
of  government  in  the  sense  of  the  execution  of  the 
provisions  of  the  Act ;  it  was  not  a  carrying  out  of 
■ay  of  the  powers  vested  by  the  Act  in  the  muni- 
cipal corporation  as  a  corporate  body.  Therefore, 
however  much  I  may  regret  the  conclusion  to 
whic^  the  court  has  come,  believing  as  I  do  that 
the  corporation  were  actuated  by  a  laudable  desire 
bo  protect  the  true  interests  of  tne  borough,  I  can- 
not strain  the  words  of  the  Act  of  Parliament  and 
oonsider  that  what  the  town  council  has  done  comes 
within  the  term,  "carrying  into  effect  the  pro- 
visions of  the  Act."  The  rule  must,  therefore,  be 
oiade  absolute. 

BuLCKBUBN,  J. — I  am  of  the  same  opinion.  One 
point  which  we  must  consider  is  this :  Orders 
ror  the  payment  of  money  have  been  made 
md  actea  upon  by  the  treasurer,  and  the  charges 
paid,  and  it  was  argued  that  the  court  cannot 
loash  the  orders  after  they  have  been  acted  upon. 
Bat  it  distinctly  appears  as  to  both  of  the  orders, 
bhat  the  one  was  acted  upon  before  it  was  drawn 
op,  and  that  the  other  was  acted  upon  with  the 
perfect  knowledge  that  it  was  objected  to.  It 
iroold  be  baf&ing  the  intention  of  the  Legis- 
lative if  an  order  made  by  the  town  council  was 
act  to  be  reviewed  after  it  had  been  acted  upon. 
rfaat  seemed  to  have  been  the  argument  in  the 
awe  of  Be^.  v.  Thompson,  and  if  the  court  wanted 
m  authority,  that  case  supplies  it,  for  Lord  Den- 
nan  heUd  tnat  although  the  order  had  been  acted 
ipon  it  must  be  ouasned.  In  saying  this  I  desire 
io  guard  apunst  being  thought  to  say  that  if  an 
irder  has  been  bond  fide  acted  upon,  and  without 
lie  least  knowledge  of  its  being  disputed,  it  may 
lot  be  a  very  proper  and  important  thing  for  the 
jonrt  to  consider  whether  thev  would  grant  a  rule 
o  qamah  it  if  brought  before  l£em.  In  the  present 
aeep  we  cannot  s&j  that  this  is  so.  The  real 
ineetion  comes  to  tms,  were  the  orders  made  for  a 
awfhl  purpose  F  Had  the  corporation  of  Sheffield 
he. power  to  do  what  they  have  done,  and  to  charge 
he  expenses  to  the  borough  fund?  The  town 
louiicil  it  seems  have  no  estate  or  surplus  fund, 
rat  its  (bnds  are  produced  alone  bv  rates.  The 
[oestion  tiierefore  is,  can  they  lawfully  charge  the 
sipenses  they  have  incurred  upon  that  particular 
nnd  P  llie  terms  of  the  Municipal  Act  are  really 
rbat  we  must  look  to  and  understand.  We  must 
^member  why  the  Act  was  passed.  Before  it 
leoame  law,  municipal  corporations  which  were 
;he  owners  of  estates  might  spend  them  without 
xnfcrol,  and  ffreat  wasteand  jobbery  were  the  result. 
>iie  6t  the  <mief  objects  of  the  Act  was  to  restrain 
sown  ooudciIb  from  so  doing,  and  accordingly 
n  the  92iid  seotaon  it  was  specially  enacted  that 


all  corporate  property  should  be  brought  within 
the  borough  fund.  The  statute  then  enacts  how 
the  money  is  to  bo  applied.  It  is  first  to  be  applied 
to  the  payment  of  debts  which  had  been  contracted 
before  the  passing  of  the  Act,  then  to  the  payment 
of  the  salaries  of  the  borough  officials,  the  cost  of 
prosecutions,  the  maintenance  of  the  borough  gaol, 
and  the  payment  of  constables;  and  the  statute 
goes  on  to  say,  "  and  of  all  other  expenses  not 
herein  otherwise  provided  for  which  shall  be  neces- 
sarily incurred  in  carrying  into  effect  the  provi- 
sions of  this  Act ;  and  in  case  the  borough  fiind 
shall  be  more  than  sufficient  for  the  purposes 
aforesaid,  the  surplus  thereof  shall  be  applied, 
under  the  direction  of  the  council,  for  the  public 
benefit  of  the  inhabitants  and  improvement  of  the 
borough."  Then,  if  the  borough  fund  was  not  suffi- 
cient, there  is  to  be  a  borough  rate  in  the  nature 
of  a  county  rate  to  supply  the  deficiency.  In 
Sheffield  a  borough  rate  was  required,  inasmuch 
as  there  was  no  surplus  to  defray  the  deficiency ; 
and  then  came  the  question — could  the  purposes 
for  which  these  two  orders  had  been  made  be  said 
to  be  "  expenses  not  herein  otherwise  provided  for 
and  necessarily  incurred  in  carrying  into  effect  the 
provisions  of  this  ActP"  To  answer  that  question 
it  was  necessaiT  to  see  what  those  purposes  were. 
This  much  is  clear :  there  was  a  water  company  in 
Sheffield  which  supplied  a  lar^e  portion  of  the 
town — not  the  whole  ol  it — with  water.  That 
company,  under  various  Acts  of  Parliament,  had 
come  into  this  position  :  that  they  were  bound,  at 
the  request  of  the  Town  Council,  to  give  a  constant 
supply ;  and  they  had  obtained  a  power  in  one  of 
their  Acts  by  wnich  they  were  entitled  to  make 
reasonable  rules  and  regulations.  That  was  a 
power  very  commonly  given  to  water  companies, 
and  obviously  it  was  a  very  reasonable  power.  In 
the  same  Act  a  stipulation  was  made  to  the  effect 
that  the  regpilations  were  not  to  come  into  force 
until  they  were  approved  of  by  two  of  the  borough 
justices.  That  being  the  state  of  things,  the  com- 
pany wished  to  pass  certain  rules  and  r^ulations, 
and  for  that  purpose  theywent  before  the  justices 
to  have  them  approved.  The  town  council  opposed 
the  regulations.  Whether  or  not  the  opposition 
of  the  town  council  was  conducted  so  as  to  be 
extravagant,  I  say  nothing.  But  putthig  it  simply 
that  the  town  council  thought  that  the  regulations 
were  such  as  would  be  oppressive  to  the  inhabi- 
tants, I  feel  that  it  is  quite  impossible  to  say  that 
they  were  making  an  impertment — in  the  legal 
sense  of  the  word— intrusion,  or  that  they  were 
doing  a  thing  which  they  ought  to  have  nothing 
whatever  to  do  with.  It  appears  to  me  that  they 
mi^ht  very  reasonably  say,  "  this  is  a  matter  in 
%rhich  the  inhabitants  of  the  town  are  concerned." 
Then  comes  the  question — could  they  for  the  pur- 
pose of  opposing  the  regulations,  do  so  upon  the 
credit  of  the  borough  rate?  That  is  one  point. 
The  second  point  arises  out  of  the  Bill  promoted 
by  the  water  company.  It  seems  that  whilst  the 
corporation  were  opposing  the  reg^ulations,  the 
water  company,  fearmg  uiat  the  justices  might 
refuse  the  regulations  ^together,  promoted  a  Bill, 
in  which  they  proposed  to  have  powers  to  make 
certain  regulations,  and  also  proposed  to  do  certain 
other  things  which  would  have  an  effect  upon  the 
inhabitants  of  the  town.  Therefore  I  would 
again  say  that  in  what  the  town  council  had  done 
they  could  not  be  looked  XL^on.  %a  rnXxsVa^Bc^  ^sdl^ 
meddlers.    But  m  opposing  Mkid  ^^  OTi2i^  ^Sub^ 
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place  their  expenses  to  the  credit  of  the  borough 
rand  P    The  council  it  seemed  proposed  to  promote 
a  Bill  of  their  own,  but  an  ii\juncuon  was  obtained 
against  them,  and  they  never  attempted  to  charge 
any  portion  of  their  expenses  under  that  head  to 
the  Dorouffh  fund.    Can  we  say  that  these  two 
matters — ^uie  opposition  to  the  aiW,  and  tiie  oppo- 
sition to  the  rules  and  regulations — which  very 
much  concerned  the  interest  of  the  inhabitants, 
and  in  which  I  do  not  think  that  the  corporation 
can  at  all  be  considered  as  meddlers — can  we  say 
that  thev  were  matters  coming  within  the  terms 
of  the  92nd  section  of  the  Municipal  Corporation 
Act  P    In  other  words,  that  they  were  "  expenses 
necessarily  incurred  in  carrying  into  effect  the  pro- 
Tisions  of  the  Act  P  **    Undoubtedly  there  are  some 
things  not  distinctly  specified  in  the  Act  that  are 
such.  The  court  has  more  than  onc«  decided  that  if 
a  municipal  corporation  are  the  owners  of  property, 
and  someone  attempts  to  take  it  awi^,  the  expenses 
incurred  by  them  m  litigation  in  defendiuff  their 
property  would  become  expenses  neoessamy  in- 
curred m  the  carrying  out  of  the  object  of  the  Act. 
But  in  the  present  case  there  is  no  pretence  for 
sayine  that  tne  corporation  incurred  the  expenses 
to  which  the  two  orders  relate  in  protecting  and 
defendinff  their  property.    It  is  true  that  it  was 
alleged  £at  they  were  the  owners  of  house  pro- 
perty, to  which  me  company's  water  was  supplied, 
and  that  consequently,  m  carrying  on  the  opposi- 
tion, they  were  protecting  their  own  propertjr,  but 
that  wholly  fiEdled.    In  mst  it  was  penectly  ob- 
vious that  the  council  acted  as  thev  did,  on  the 
ground  that  they  were  protecting  the  interests  of 
a  larse  portion  of  the  inhabitants,  and  that  it  was 
withm  tne  scope  of  the  Municipal  Corporation  Act. 
I  have  looked  mto  the  Act  to  see  if  I  can  find  any- 
thing which  will  enable  the  corporation  to  do  as 
they  have  done,  but  I  have  be^  unable  to  find 
anything   which  will  justify   them.      There  are 
several  cases  in  equity  which  have  some  reference 
to  the  present  one,  as,  for  instance.  The  Att43mey- 
Qenerci  v.  Norwich,  but  they  were  cases  where 
there  was  a  surplus.    The  only  authority  in  favour 
of  a  borouffh  fund  being  trenched  upon  is  the 
opinion  dt  tne  present  Lord  Chancellor  when  he 
was  Yice-Chancellor  in  the  case  of  The  AtUyrney' 
QeneraSL  y.  Wigan,    The  corporation  of  that  town 
had  become  liable  to  a  considerable  sum  for  the 
expenses  of  opposing  a  Bill  bv  which  the  corpora- 
tion of  Liverpool  endeavourea  to  take  away  a  river 
which  flowed  through  Wigan,  and  which  was  in 
the  nature  of  a  common  sewer.    What  was  done 
by  the  Yice-Chancellor  and  the  Lords  Justices 
anerwards  was  to  say  that  it  was  not  so  clear  a 
case  as  would  justify  them  in  granting  an  injunc- 
tion, so  that  what  they  did  was  in  no  way  an 
author!^  binding    upon   us;    in  fact,  what  the 
Lords  Justioes  said  could   not  be  taken  as  an 
opinion  one  way  or  the  other.    I  cannot,  therefore, 
but  come  to  the  conclusion  that,  though  it  might 
be  a  legitimate  purpose  for  which  the  Town  Council 
lent  their  names  and  the  prestige  of  their  autho- 
rity— and  they  would  have  been  right  in  spending 
any  other  money  or  moneys  subscribed  for  that 
particular  purpose — ^they  could   not  pledge  the 
cradit  of  the  borough  rate.    That  is  the  question 
before  the  oourt»  and,  taking  that  view  of  it,  I 
think  the  rule  ought  to  be  made  absolute. 

y[^t.lJ%J^^  J. — ^Ihave  come  to  the  same  conclusion. 

When  the  hota  of  the  case  are  dearly  understood 

the  queistaoD  liea  in  a  Tery  dmtow  oompaaa.    It  la 


whether  or  not  the  opposition  to  a  Bill  in  FlNrlia- 
ment,  and  the  opposition  to  certain  rsgnlations,  ars 
matters  which  could  be  chai^j^  to  the  borough 
fhnd  P  I  think  that  the  words  of  the  section  upon 
which  thequestion  turns  contemplate  two  different 
things,  when  a  borough  rate  must  necessarily  be 
made  in  order  to  pay  the  expenses  of  a  boroaf^ 
the  payments  must  he  limited  to  kindred  expenses 
to  tnose  which  are  specifically  named ;  wod  for 
fear  that  some  such  kindred  expenses  ahoialdbe 
omitted,  the  Legislature  added  the  words,  "and  of 
all  other  expenses  not  herein  otherwise  proridad 
for  which  smdl  be  necessarily  incurred  in  caRying 
into  effect  the  provisions  of  this  Act,**  It  i^ipeaii 
to  me  that  these  words  must  have  a  limits  and  I 
think  they  are  limited  by  the  diaracter  of  the 
words  which  precede  them,  and  whi<^  show  what 
were  the  objects  which  were  necessary  to  be  deeh 
with  in  carrying  into  effect  the  proviaiooa  of  the 
Act.  I  quite  concur  that  where  there  is  a  sm^ni 
it  is  necessary  to  make  some  appropriatioii  of  it^ 
and  where  tliat  exists  it  is  to  be  appropriated  under 
the  direction  of  the  council,  "for  tne  pabUc  boiafit 
of  the  inhabitants  and  improvement  of  the 
borough."  Whether  that  was  limited  to  the 
public  benefit  of  the  inhabitants,  in  the  sense  in 
which  a  recreation  ground  or  some  object  of  that 
sort,  or  matters  which  went  strictly  to  the  im- 
provement of  the  borough,  it  is  not  necessary  now 
to  decide,  because,  in  the  present  case  there  is  no 
surplus,  and  I  am  not  required  to  g^ve  a  constrao- 
tion  to  words  until  a  case  shall  arise.  Primdjack 
it  does  not  appear  to  me  that  under  that  seotiaB 
these  expenses  could  well  have  been  paid;  bat  as 
there  was  no  surplus  we  are  confined  to  the  words 
of  the  section.  I  think  that  we  are  not  warranted 
in  sayine  that  these  expenses  were  properiy 
chargeable  to  a  borough  rate.  I  am  far  tram 
saving  that  the  interference  of  the  oonndl  was  aa 
officious  interference.  On  the  contrary,  in  all  pro- 
bability, and  certainly  with  regard  to  some  of 
the  opposition,  it  was  properly  done— morally  pro- 
perly, I  mean ;  but  at  tne  same  time  itdoea  not  come 
within  the  section,  and  therefore  the  court  oamiot 
say  that  the  orders  for  the  payment  of  the  money 
were  properly  made.  Under  these  droomstanceii 
the  rule  must  be  made  absolute. 

Lush,  J. — ^I  am  of  the  same  opinion,  and  I  concur 
in  the  regret  expressed  by  my  Lord  in  being  con- 
strained to  come  to  the  conclusion  that  the  two 
orders  cannot  be  maintained.  If  the  ShdBeldl 
corporation  had  been  possessed  of  a  snrplua  suffi- 
cient to  bear  that  outlay — ^a  surplus  arising  flrom 
property  which  might  belong  to  them,  or  flrom 
fines  and  penalties,  or  other  sonroes  of  inoooM 
apart  from  the  borough  rate — ^I  should  nde  thai 
tne  way  in  which  thev  nad  spent  the  monej  was  a 
proper  uiplication  of  it  as  oeing  for  the  pofafiB 
oenefit  of  the  inhabitants  and  improvement  of  the 
borough.  I  cannot  help  thinking  that  the  ooipo* 
ration  nave  acted  with  perfect  b<mafide$  in  ODposmg 
the  water  company's  bill,  and  also  in  oppoamg  the 
rules  of  the  water  company,  having  a  eennine  bdier 
that  they  were  thus  acting  for  the  benefit  of  the 
inhabitants ;  and  the  result  showed  that  thsf 
were  so  acting.  Therefore,  if  they  had  aar 
funds  properly  applicable  to  audi  a  poraoi^  1 
should  nda  that  it  was  a  very  proper  upf&aAm 
of  them.  But  I  have  no  doubt  i&  aU  in  a  oaaa  Bki 
this,  where  a  corporation  has  no  property,  and  no 
surplus,  and  where  they  have  to  main  a  bowagh 
\  TaXAmot^otXAVsT^fanda  neoassaiytocMiyfab 
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effect  the  provisions  of  the  Act,  that  they  could  not 
incur  snch  expenses.  The  items  of  expenses  which 
a  corporation  is  justified  in  incurring,  have  been 
alreaay  sufficiently  referred  to,  and  I  need  not, 
therefore,  go  into  a  list  of  them.  The  section  uses 
the  wordJs  "and  all  other  expenses  not  herein 
otherwise  provided  for  which  snail  be  necessarily 
incurred  in  carrying  into  efiect  the  provisions  of 
this  Act."  Whatever  the  expenses  might  be,  they 
must  correspond  to  the  general  purposes  of  the  Act, 
namely,  maintaining  the  gooa  'rule  and  govern- 
ment of  the  borough.  That  is  what  a  corporation 
are  justified  in  incurring  expenses  for,  and  of 
paying  them  out  of  the  borough  rate ;  but,  in  the 
event  of  there  being  no  suqilus,  they  are  not  justi- 
fied in  incurring  expenses  upon  what  may  be  con- 
sidered to  be  for  the  public  benefit  and  improve- 
ment of  the  borough.  With  reference  to  the  case 
of  the  Corfwraiion  of  Wiaan,  it  appears  to  me  there 
is  a  material  distinction  between  that  and  the  case 
now  before  the  court.  A  corporation  could  expend 
the  borough  rate  not  only  in  maintaining  the  good 
rule  and  government  of  their  borough,  but  for  the 
Buppresaicm  and  prevention  of  all  nuisances ;  and 
it  was  upon  the  clause  giving  them  that  power 
that  the  present  Lord  Gnancellor  has  based  his 
decision.  The  duty  of  preventing  nuisances  is 
imposed  upon  corporations  specifically,  and  the 
corporation  of  Wi^n  were  tnerefore  justified  in 
incurring  expenses  m  putting  down  what  tho  Lord 
Chancellor  said  would  be  a  eigantic  nuisance. 
That  case,  however,  was  very  different  from  the 
present.  Nothing  could  justify  the  outlay  that 
nas  been  incurred  in  tho  absence  of  a  surplus 
fond;  but  if  the  corporation  had  possesssd  a  sur- 
nlost  the  money  would  have  been  properly  applied 
Ibr  the  general  oenefit  of  the  inhabitants  and  im- 
prOrement  of  the  borough.  Under  these  circum- 
I  think  that  both  orders  are  bad. 

Rule  dbsolnie, 
Attomegrs:  Blakdoek  Smith;  Yeomans, 


Y.  o.  wzozEVS'  ooiraT. 

Baporlod  bj  Sdwaxd  WnrsLOW,  Eaq.,  Barriiter-at-Law.  . 

Friday,  Ap^nl  21,  1871. 

Be  Dodd's  Estatb  ; 
Be  Ths  Lands  Clauses  Consoudation  Act  1845 ; 
fitfTHS  HoLBOfiir  Yallet  Improvkxxnt  Act  1864. 

Lands  Clauaee  Co9i$olidcUion  Act  1845,  s.  80 — Land 
taken  hya  company — Purcluue  money  paid  into 
eomiri — BeAwoegtment — Costs. 

Lamd  whiek  was  devised  to  trustees  upon  certain 
tnuUt  was  taken  hy  a  company  under  their  com- 
puUary  powers,  ana  the  purchase  money  paid  into 
eomrt  ana  iwfested  in  consols.  Upon  an  applic^a^ 
tiam  by  ike  frusieesfoT  permission  to  reinvest  the 
momey  in  ike  purchase  of  property  to  he  settled 
wMm  ike  trusts  of  ihe  wiU: 

Hebf  ikai  (ks  company  must  pay  the  costs  of  such  re- 

Thu  was  a  petition  for  the  reinvestment  of  cer- 
tain pmrhase  money  which  had  been  paid  into 
eomrt  by  the  Corporation  of  London  under  the 
following  drcomstanoes. 

Bt  the  will  of  a  testator  in  a  partition  suit  a 
frMoold  measoage  situated  in  Snow-hill,  in  the 
Gilj  of  LopdoPy  was  vested  in  trustees  in  trust  for 
Samnel  Psedlev  Dodd,  then  an  infimt,  subject  to  an 
animal  nokmar^  of  150L  in  favour  of  Jane 
Doddi^  alao  ao  mfant,  and  her  children  in  re- 

Maa.  Gai^yac.  Fa 


mainder.  The  Corporation  of  London,  in  the 
course  of  their  construction  of  the  Holborn  Viaduct, 
had,  under  their  compulsory  powers,  taken  this 
messuage  and  paid  the  purchase  money  (3700/.) 
into  court,  whicn  money  nad  afterwards  been  in- 
vested in  a  sum  of  3951 L  18«.  9d.  Beduced  Annuities. 
In  March  1870,  Samuel  Pedley  Dodds  became 
absolutely  entitled  to  the  purchase  money,  subject 
to  the  charge  in  favour  of  Jane  Dodds,  and  in  the 
following  year  he  entered  into  a  contract  for  thej)ur- 
chase  of  a  house  and  premises  in  Norfolk  for  llOOZ. 

The  trustees  under  the  will  accordingly  pre- 
sented this  petition,  praying  that  the  purchase 
might  be  approved  as  a  proper  investment ;  that  a 
conveyance  of  the  property  in  fee,  subject  to  the 
annuity  of  150/.,  mi^ht  be  made  to  S.  P.  Dodds ; 
that  the  11002.  might  be  raised  out  of  the 
395 U.  18«.  9(2.  Reduced  Annuities;  that  the  divi- 
dends accruing  due  on  the  residue  might  be  paid  to 
S.  P.  Dodds,  and  that  the  costs  o^  and  consequent 
upon  the  petition,  including  all  costs,  charges, 
and  expenses  of  the  reinvestment  of  the  purchase 
money  might  be  borne  by  the  corporation,  under 
the  80th  section  of  the  Lands  Clauses  Consolidation 
Act  1845. 

Druce  appeared  in  support  of  the  petition.  He  cited 
Re  De  Beauvovr^  2  De  G.  F.  &  J.  5 ; 
Re  PicVs  Settlement  31  L.  J.,  N.  S.,  495,  Ch. 

Alexatider  Miller,  for  the  corporation,  submitted 
that  the  question  of  reinvestment  was  an  optional 
one.  The  court  had  power  to  order  part  of  the 
fund  to  be  applied  towards  purchasing  an  annuitir, 
and  the  balance  to  be  paid  to  the  person  absolutely 
entitled.  If  this  course  were  adopted,  the  corpora- 
tion would  not  have  to  pay  the  costs  of  the  rein- 
vestment. 

The  ViCE-CiLANCELLOR. — I  have  no  doubt  that 
the  petitioners  are  entitled  to  an  order  for  the  re- 
investment of  the  purchase  money.  I  have  no 
jurisdiction  to  apply  part  of  the  fund  in  the  pur- 
chase of  an  annuity,  and  then  to  pay  the  residue  to 
the  person  absolutely  entitled ;  out  even  if  I  had, 
the  Act  g^ves  an  option  of  reinvestment  to  some- 
one— either  to  the  court,  or  the  persons  beneficially 
entitled.  If  the  option  is  in  the  court,  I  can  exer- 
cise it  in  favour  of  the  petitioners ;  and  if  it  is  in 
the  persons  beneficially  interested,  the  petitioners 
are  entitled  to  the  order  asked.  There  will  there- 
fore be  an  order  for  reinvestment  according  to  the 
prayer  of  the  petition,  with  costs  to  be  paid  by 
the  corporation. 

Solicitor  for  the  petitioners,  Pedley. 

Solicitor  for  the  respondents.  Nelson. 

OOXTRT  OF  QUEEirS  BEVCK. 

Beported  by  T.  W.  SAUirDSBa  and  J.  Shobtt,  Eaqn., 
Banisten-at-Uw. 


Wednesday,  June  7,  1871. 
TuBNBULL  (app.)  V.  Welland  (resp.) 

School  hoard  election — Corrupt  practices — Treating 

—33  ^  34  Vict,  f .  75. 

An  election  for  a  school  hoard  was  ahout  to  take 
place,  and  the  appellant  and  a  friend  attended  al 
a  puhlic-house  vn  the  district,  and  there  met 
several  inhabitants,  m^vny  of  whom  were  voters. 
His  friend,  after  discussing  various  local  matters, 
suggested  tlve  appellant  as  a  fit  and  proper 
person  to  he  eleded  to  the  school  hoard.  The 
appeJlani  then  addressed  those  present  upon 
the  subject  of  a  school  iHHLrd  cvwdi  oj  )\\%  ttutwOiK^ 
datwre.    He  toos  then  ^opo««di  \y\^  w^  oj  ^q«a 


MAGISTRATES'  CASES. 
TcKKBULL  (appO  V.  Well&kd  (reep.) 


Glat 


having  giceii  and  paid  for  imt  •>/  »iieh  ordera. 
The  ai>pr}la«t  mat  afiencardt  a  candidate,  nnd 
wrul  la  tlir.  yoll.  Aa  in/orinatitiii  hammj  i^ni 
Wid  atfaiiitt  him  imdfr  n-rt.  !)1  of  3:1  ^  34 
I'lW.  r.  7il  {Elfiaitttary  SeJiooU  Act  1870)  f-r 
eorrupl  practirfu,  and  being  convicted  thereof  Iiy 

Held,  that  the  eOHvirlivn  ivae  correct. 
At  a  pettj  BeHsions  holdea  at  the  police  court,  ia 
tbe  borough  of  Tyncmoulh,  on  the  6th  Feb.  1871, 
before  Qeo.  Bell  and  Edward  Shutten,  Esqra.,  two 
of  Her  Alajesty's  JuBtices  of  the  Peace,  an  in- 
fonnatioD  prefrrred  bf  James  Barker  Wheldon 
(hereinafter  culled  the  respondent),  a^caiiist 
Balph  Turnbull  (hereinafter  called  the  appel- 
lant), charging  bim  for  that  he  the  said  appel- 
lant on  the  10th  Jan.  1871,  at  the  township  of 
Cullercoats,  in  the  sud  borough  o(  Tvnenoutfa, 
at  an  election  for  membera  of  the  m;hool  board  for 
the  said  borough,  iras  unlawfully  guilty  of  certain 
corrapt  practices,  oontrary  to  tbe  Llementarj  Edu- 
cation Act  1870.  was  heard  and  determined,  aud  the 
appellant  wae  duly  convicted  of  tbe  said  offenoe,  and 
was  ac^ndged  for  tbe  said  offence  to  forfeit  and  pay 
the  sum  of  5ti.  to  be  paid  and  applied  according  to 
law,  and  also  to  pay  to  the  said  respondent,  the 
sum  of  II.  lU.  Sd.  for  his  costs  in  that  behalf,  and 
if  tbe  said  eereral  xuma  should  not  be  paid  forth' 
with,  was  adjudged  to  be  imprisoned  in  the  house 
of  rorrection  fttMori)eth,  in  tbe  county  of  North- 
iiniberland.  for  the  space  of  seven  days,  unless 
the  said  aeveral  suidh  should  be  sooner  |Mid. 

The  a[^>ellant  wishing  to  appeal,  the  following 
case  was  stated : 

At  tbe  hearing  of  the  said  information,  tbe 
respondent  was  supported  by  Mr.  Uuncan,  his 
attorney,  and  the  tqipelbut  by  Mr.  Meynell,  bar- 
rister-at-law,  instructed  by  Messrs.  Finley,  Adam- 
son,  and  Adamson,  his  attorneys,  when  the  follow- 
ing evidence  was  given  by  and  on  behalf  of  the 
respondent: 

Bobert  Pearson : 

1  am  a  flahamiBD  and  pilot  at  Callerooata.  Od  the 
lOtb  Jan.  1S71  I  att«n<M  a  meetiiic  at  Mrs.  Buler's, 
the  Newcaatle  Arms,  at  Collerooats.  Defendant  and 
Mr.  Soott  wen  thare,  uid  between  twi^nty  and  thirty 
more.  The  meeting  wu  aboat  the  sahool  board.  Hr, 
Soott  Snt  introdamd  the  school  board.  He  «aid  Hr. 
Tamboll  wDold  be  a  St  and  prcper  mui  for  the  plaoe, 
and  he  ■  old  aiie  Hr.  Tnnibiill  his  Dudirided  eapport. 
He  aleo  «aid  Vat  he  and  Hr.  Tnmboll  had  had  man; 
a  cODt«i^  and  he  alwan  found  Hr.  Tmball  a  man 
of  the  right  staiDp,  aikd  be  ooold  aaanra  them  that  they 
oonld  not  pnt  a  better  nan  iato  the  ■ehool  board.  I 
had  not  known  Hr.  TutmbDll  before  that  night,  and  Mr. 
Soott  introdnoad  hin  aa  a  oandidate  tor  Uw  sohool  board. 
When  Mr.  Soott  nt  down  Hi.  Tnmball  began  to  apeak 
aboDt  the  sohool  board.  He  Mt  the  flrit  time,  and 
the  Hooad  time  h«  itood  ap,  and  addreaaed  the  """■''"b 
aboat  the  sohool  board  and  abontreading  and  its  benefits, 
and  so  on.  He  said  that  if  (hey  retonwd  him  ha  would 
do  the  bast  he  oould  to  k«ep  down  the  tatea  and  tbe 
•sp«DM  o(  tba  naw  Mhoola  1  lamaiaed  at  (he  naatiiig 
aboDt  one  hoar  or  ace  boor  and  a  half ;  what  I  left,  it 
had  been  intimated  to  Mi.  Taraball  and  Mr.  Soott  that 
tbair  oab  was  WMtiug.  I  left  abont  a  qnarter  to  too 
o-clook,  I  think.  When  I  went  in  a  Mr.  BaUe£.  invited 
«  somethitiK  to  drink ;  I  dmlined. 
'lont  drinking  thair  glaaaaa 
A  told  thaa  to  hold  up  thaii  haads  ft 


wbiakj,  JttL,  to  many  for  the 


e  nun,  an 
branciiti 


way  b     ___.  , 

MOtmd  Toond.  Tlmre  waa  smoking  goiiiB  a 
not  see  any  more  roondi.  Bailry  aakad  >sa  twiaa  er 
thiioe.  Hr.  Tnmboll  said  to  lisle,  "  7on  oas  hara  !■■ 
or  brand;,  wine,  lemooada,  or  what  jou  pigaii."  TU* 
waa  aa  aoon  aa  I  wint  in.  When  I  left  the  loOB,  Ik 
moat  of  the  peopli:  were  dnnk. 

Cross-examined : 

Liale  saksd  me  to  pi  in.  Tb.  Scott  was  talknc  wk« 
I  went  in  abont  mnnidpal  matters  and  tlw  •ohod  boaid 
weaving  them  in.  Hr.  Soott  talkad  abont  tea  KJanta 
or  a  quarter  of  an  boor,  and  dnrina  his  apaaoh  ha  slaM 
'  be  had  been  a  candidate   and  had  giraB  mf.    !' 


D  be  aaid  Hr.  TambDlI  waa  a  St  and  pnasr 
>n.  Ono.haU  in  the  room  wera  Totan,  I  tUnk,  ta 
relvs    at  least.    The  non-vat«n  drank  alao.    Mr. 


leal  about  the  nsh  onaj  and  ■!« 
did  not  hear  asytua*  aboat  a 
BD  baMKl  BM«(iBgs  witC  Hr.  8a« 


Soott  apoks  a  good  deal  about  the  t 
the  free    libraiy.    I    did   ~"'    *"""    " 

msmnriaL     1  hare  often  bc_ 

before  apon  monioipal  msllias  WUliais  IttAi-n^mt  mt 
there,  he  aaid  Tnmbnll  was  a  fit  and  pnpar  nan,  aad 
be  propoaod  him.  and  nobody  seooudad.  Tmm  was  waa 
drink  after  this.  I  was  merely  told  there  waa  a  inwitiiii 
Hr.  Soott  oaad  to  giva  drink  at  all  other  nmntdpal  maat- 
ings.  I  have  had  diiuk  there  myaeU.  Msithar  Mr.  Tara- 
ball or  Hr.  Scott  siiked  for  votes. 


laltli.    Both  Hr.  Soott  and  Hr.  Tumball-a     _.. 
were  freqnently  proposed. 
William  Lisle : 

I  am  a  fiaharmaa,  and  rosida  at  CoUaraoats.  I  MS  a 
bnrgeas  for  the  bonnigh  of  T^noBonth.  On  Um  10th  Jan. 
IS71  I  went  to  a  meeting  wrth  the  last  witseas  at  Mrs. 
Bailey's.  It  waa  either  Seott  or  TnmbBll's  laiiijiia 
They  were  both  proaont.  The  disonssion  was  nrindpal^ 
abont  local  matters,  the  fiah  qoaj,  mda,  au  aboat  tt* 
sohool  boards  too.  I  did  not  know  Hr.  Tanhail  brfcm 
that  night.    When  Hr.  Soott  waa  speakiaf  ahoart  the 

school  board,  be  said  Mr.  Tamboll '       

the  right  Plaee,  and  ha  wonld  give 
support.    He  also  said  Mr.  Tnmnill 
and    advooated    Mi.   Tnmbnli's   akima 
between  twenty  and  thirty  people  whan  I  w 

Batler,  in  Mr.  Tnmbnll's  praaaaoe,  aakad 

wonld  taka,  a  bottia  of  pop,  or  a  glass  ot  wii 
Tombnll  sud  I  might  havabauidrif  llikad.  1  i 
The  oompu*  alThad  glassea  before  Umos,  •__  . 
drinking.  Thoea  who  wished  nun  bald  np  tlieir  haalli 
and  the  order  waa  taken.  There  mm  two  rounds  wha  I 
was  present.  Mr.  Soott  ordered  snd  paid  for  the  Sfsl 
round,  and  Mr.  Tamball  ordered  and  paid  for  tfca  BSSM^ 
Hr.  Soott's  came  to  aomethiug  between  St.  aad  Si.  i  sal 
Hr.TnnibnU'B,af.6<i.,l  think,  fl  ginn  -ss  mlasiil.  snl 
3d.  more  waa  paid  by  Hr.  TnnbnlL  Ha  pot  it«Blk 
tray,  which  the  waiting  girl  had  in  bar  haad.  '"^  ~  ' 
first  went  in  Hr.  Tnmbiill  bad  Jost  oonolailad  ■ 
aboat  the  Bsh  qnav.     Mr.  Soott  toM    ~ 

their   ringtails   and  they  would  gat „ ._  _. 

plsnished.  This  was  the  first  roiukd  I  saw.  Mr.  Sealt 
then  got  ap  and  addressed  the  maating  abont  amaisiial 
matters,  in.,  and  about  the  aebool  b«««d.  lb  n»> 
bull  aaked  them  the  second  time  to  ddak  off  tkA 
glaasea.  I  think  he  aaked  them  to  drink  cdtj  atanmlt 
be  fHid  for  the  glasses.  Not  one  of  the  nm  Ml  In 
theu-  own  drink — amoking  as  well  aa  diinkiBg.  &■■<' 
tiiem  were  nearly  dmnk.  Ons  man  basida  Ha  Idl  «■  «• 
floor    drank.    1  don't  think   Mr.  TunbnU  vaa  waA 


xtTSSti 


better.    Soma  w 


«not.    Itaa 


I  did  not  vote  for  Mr.  Tamball  i  I  waa  m*  arisrilt 
vote  for  him  at  the  mssUng:  I  did  aot  kar  sayMf 
ashed  to  vote  for  Hr.  Tnmbnlf ;  I  nenr  bawd  lb.Bim 
n;  I  am  gobig  to  Vote  for  Mr.  TnralnU,  yoa  na  diM 
yon  please.  It  was  abont  a  gnartn  paUs|^*MNk 
and  flsA  a  UtUe  brfoea  tn  o'idiiak. 

WiUiam  Storey  r 

1  am  a tihasmstt  at  Cnlkmate.    OB^UIkJiB.1 


Q-B.] 


MAGISTRATES'  CASES. 
Tdbsbull  (app.)  V.  WEUi&NB  (reap.) 


makt^mMUvMHr.  Bailer'i.  Hr.  Tnrnbnll,  I  think 
was  tbers,  but  I  had  do  praTioua  aoqnamtsooe  with  him. 
Mr.  Soott  «u  with  him  )  Hr.  Scott  uid  he  had  resided 
aa  a  oaudidale  for  the  school  board.  Ummgh  famil; 
affliolion.  Mr.  Boott,  I  think,  wM  he  would  efive  Hr, 
Twmbnll  Urn  vote ;  I  did  not  heu  biiu  but  uiythinK  fnr- 
thsr  about  Mr.  TnmbiiU ,-  I  think  not ;  I  thmk  he  B&id 
Mr.  Tnmball  woald  ba  ft  fit  and  proper  penon  tor  the 
■itoatiaa.  Mr.  Soott  waa  Mail;  done  wlien  I  went  into 
tbamMliBB;  I  waa  aaljtiuice  a  abort  time,  and  those 
ware  aboni  hi*  hat  words.  Aftw  Mr.  Soott  waa  done 
Mr.  Emboli  addreaaed  the  maetinR' about  Uie  Fiih.aQar, 
and  dilBaiMit  ■nnidpal  matter*.  He  alao  mentioned  the 
acdwol  hoard,  and  Mid  be  wu  a  candidate  tor  the 
boArd,  and  I  don't  know  anything  further.  There 
taight  be  aboat  twrn^-flve  people  when  I  wi-nt  into  the 
mawHng  ;  the*  Mwh  had  a  eUik  of  rtok  or  ale,  whatever 
Umj  were  drinking.  I  had  two  glaaraa  of  mm  ;  I  did 
aol  y^  for  tham ;  Mr.  Baile;  gave  me  the  first  nloas, 
Om  aaaoad,  I  think.  I  got  bom  Hr.  Soott,  I  did  not  h«ar 
■DTtUng  Mid  about  teplwiitihlng  thsglasiei ;  the  glasHee 
ware  011I7  raplaniiihed  onoe,  and  I  uink  b;  Hr,  Soott. 
ne  oompaajheld  up  their  handa  for  the  different  kinds 
of  apirite  thaj  wanted ;  I  don't  know  who  asked  the  oom- 
pMDj  to  hold  np  their  bande,  I  waa  there  abont  half  an 
bonr  oil  or  orer.  There  waa  a  Franois  Store;  there,  I 
am  n-t  a  voter ;  I  think  there  wonld  be  seven  voters,  I 
raooDaot  abont  sevan. 
CrosB-eiamined : 

I  heard  noboi^  asked  for  their  ToteH.  I  have  been  at 
wsaHngs  whan  Mr.  Soott  was  tbere.  He  has  had  a  tew, 
and  alwaja  taked  abont  mnnioipal  matters,  and  save  an 
aooonnt  of  bow  he  bad  voted.  Uenetall;  abont  the  same 
nunbsr  of  people,  and  he  sometimes  gave  them  glasses 
toond,  voters  and  non-voters.  I  have  bad  glasssa  from 
Mr.  Soott  at  ttoas  meatanga.  lliete  wen  none  drank 
wbsnikft. 

B«-«xaaimed : 

J  ns«d  to  be  a  votar  about  a  jtmz  and  a  half  ago. 

In  addition  to  tliis  evidence  Mr.  Uejnell  ad- 
mitted the  proof  of  all  the  necesnary  notices  and 
documenta,  Ae.,  relating  to  the  formation  of  the 
Tynemonih  School  Board  and  the  election  of 
nimnben  thereof,  and  that  the  appellant  was  a 
OMididatie  at  such  election  which  toot  place  on  the 
16tfc  Jan.  1871,  and  also  on  behalf  of  the  appellant, 
admitted  that  the  appellant  had  ordered  and  pud 
Ibr  one  ronnd  of  drink  at  the  public  hoose  at 
Cnllerooata,  bat  with  no  gniltj  intention  of  in- 
floanoing  hu  etectaon,  and  contended  that  there  was 
no  oOTTupt  pntctioe  within  the  meanine  of  the  Act 
of  Fariiwnent  and  in  support  of  the  defence 
addnoed  the  fbllowing  evidence  : 

Jamee  Bailey: 

I  am  onraesr  of  Uie  poor  at  Oalleroaats  ;  on  the  10th 
Ita.  I  went  to  the  Newcastle  Arms,  Cnlleronats ;  Hr. 
Itanboll  awl  Mr.  Soott  were  there  ;  ther  were  talking 
aboDt  oidinai7  mattars.  I  nid  to  Hr.  Soon  and  Hr. 
TbbIh^  "  Go  to  Mr.  Featheretone's  meeting  i"  Hr.  Soott 
mU,  **nat  la  not  what  I  have  oome  about.  Hesaidbe 
wBBtad  to  aae  the  fisherman  about  the  fish  qwiy  quea- 
tiom  i  aooM  flihennen  wera  sent  (or  ;  Ur.  TUmbnll  was 
«W)  Um  at  the  time.  I  have  aeveral  times  neen  Hr. 
Saoli  aod  Mr.  Tumbnll  there  ;  aereral  meetings  bad 
b«M  Md.  Tile;  irfteo  oame  together;  Ur.  Tnmbnll 
— •  a*  oaa  Mme  a  goardian  for  CoUarooats :  Hr.  Boott 

*      ""'  "  .,..-.  J  thefroe 


UtMT.     A 
iBtMAsd   ll 


Lay  about  tbe  fish  quiv  and  the  free 

„ D  got  vp  szmI  asksd  Ur.  Soott  if  he 

_„ o  oostlBiMta  b«  a  oaodidate  tor  the  sohool 

board.  Tte  aahool  board  bad  not  been  mentioned  before, 
Md  I  kad  baM  thsm  for  a  hoar  and  a-balf.  Hr,  Soott 
said  ba  bad  ratlnd  turn  tb»  oandidatura  owing  to  familr 
■■MiBa,  aid  aaj  flantiaaaii  waa  left  to  vote  for 
lAoM  ha  sfeond.  He  aaid  Hr.  TDmbnU  waa  a  <mo- 
■  iits,  nd  im  Buant  to  Tots  for  him,  and  all 
Hh  Jutara.  two  at  Ubartv  to  vote  as  thev  Uked 
Bttttm  tUa,  Mr.  Tnaball  bad  addtes-ed  tha  oompanr 
■betrtMMlAqwmdfiMlibiarT.  Mr.  Tombnll  never 
Mtd  avtthw  abo>t  tb«  Mhaol  board  before  Hr.  Soott 
warn  BMd  aa  qaaatlim  A  memorial  w>«  mentjonad 
abovt  tka  Bafaquv;  JAUo^  ifr.  S>o*»  aastlODMl  this; 


Mr.  Tnmbnll  got  up  and  addressed  the  oompany,  and 

told  them  what  he  had  done,  and  it  was  best  to  pat  the 
best  man  in  the  right  plaoe  ;  i  did  not  vot«.  Ur.  Turn- 
boll  did  not  in  mj  bearing  ask  anyone  to  vote  for  him, 
■either  did  Mr.  Soott.  I  paid  the  seoond  time  round, and 
I  think  the  last,  whioh  I  believe  is  standing  to  my  aooonnt. 
I  cannot  aay  whetiiet  Hr.  Soott  or  Mr.  Tu^nbollpaid any- 

Crosa-examined : 
My  sister-in-law  keep 


1  don't  know  who  ordered  the  third  round  ;  1  cannot  saj 
■ho  paid  for  it ;  from  half  to  three-qnartera  of  an  bonr 
might  elapse;  I  would  order  the  fnorth  raand.  T  was 
there  when  the  meeting  broke  np.  I  was  not  there  when 
Ur,  TambuU  ordered  the  glasias,  I  won't  say  that  I  did 
not  get  B  glass  at  Mr.  TurnbuU'a  expanse.  I  remember 
the  Moond  niond  Mr.  Tombull  placed  some  money  on  the 
table  to  pay  (or  Che  glasses;  that  was  the  second  round. 
I  told  Hr.  TornbuU,  "  It  is  not  often  yon  coma,  and  I'll 
ly  for  them,"  and  did  ao.    Ur.  Tumbull  took  hia  money 


back  again.  I  did  ni 

It  ia  abont  three  yei 

Mr,  Tumboll  almost  regularly  came  with  Ur.  Scott.  I 
did  not  know  of  the  meetini;  that  night.  1  know  two 
persona  of  the  names  of  Bolan  and  Forst«r  at  CnlW- 
coata,  I  did  not  meet  those  gentlemen  and  tell  them  that 
Tombull  and  Soott  were  coming  out  to  Collerooata  that 
night.  I  oannot  remember  whether  I  eaw  Mr.  Bolan 
that  night  at  Collerooats.  I  might  have  said  toUr.  Botan 
and  Forster  that  1  eipeoted  Scott  and  Tnmbnll  coming 
that  night.  I  don't  reooUeet  I  got  a  sort  of  an  inkling 
that  the;  were  coming  ont.  I  got  a  notice  that  day  that 
the;  were  coming  ont.  It  was  from  halt-paat  aeven  to 
eight  o'clock.  1  went  to  the  meetino;;  I  left  about  ten 
o'clock  ;  there  wen  four  rounds,    "fhen 


Be-examined : 

After  the  fishermen  came  in,  and  Ur,  Feather  stone's 
meetintr  waa  broken  up,  there  might  ba  twenty  to  twen^- 
Sve.  'There  might  also  be  four  or  five  voters  in  the  room. 
I  got  no  notioo  ot  an;  meeting  by  Ur.  Scott. 

William  Bell : 

I  am  a  joiner  at  Cullerooats.  On  tlie  lOUi  Jan.Iwaaat 
the  Newoaatle  Arms,  at  Cnllercoats,  I  went  abont  a 
qoarter  past  seven,  and  Ur.  Crosby  came  in  afterwards. 
Ur.  Soott  and  Mr.  Tarnbnll  were  there.  Seven  when  I 
flret  went  in,  and  t^en  about  ten,  Hr.  Scott  was  speak- 
ing abont  the  fish  qoay  when  I  went  in,  the  free  librsjy, 
roads,  rating,  Mr.  Soott  waa  aaked  by  a  party  in  the 
room  if  he  had  retired  from  tbe  aahool  board  on  aooonnt 
of  a  family  affiiotion.  The  sohool  board  election  waa  not 
meutioDed  before  this.  Mr.  Scott  said  Hr.  Tumbnll  waa 
a  candidate,  I  bad  a  glass  of  ale  first,  which  I  paid  for. 
Mr.  Scott  gave  me  a  glass  of  whialn.  Hr,  TumbnU 
ordered  a  glaea  ot  whiaky  for  me,  which  waa  not  then 
paid  for  b;  him,  I  am  not  a  voter.  I  did  not  hear  anr- 
bod;  aaked  to  vote  for  Ur.  Tnmbnll.  I  did  not  see  Mr, 
Tornbull  pay  for  anything. 

CroB8-examined ; 

Mr.  Tnrnbnll  asked  the  oompany  what  they  would  par- 
tes of— whisk;,  gin,  and  mm.  The  amount,  I  Uunk. 
waa  Ss.  9il.  The  room  waa  prett;  foil,  hut  not  orammed. 
I  was  there  from  a  quarter  paat  seven  till  eleven  o'clock. 
When  Hr.  Soott  was  asked  about  the  aohool  board,  Mr. 
Tnmbnll  addreaaed  them  upon  the  topic  of  Om  sohool 
board.  Ha  apoke  abont  twenty  minntes.  I  got  three 
gloasee  of  whisky,  two  at  Ur,  Soott's  and  one  at  Hr. 
Bailey's  eipensa.  Mr,  Tnmbull  said  on  the  third  round, 
"Drink  off  your  ringtails.  Ur.  Soott  has  mentioned 
ringtails.  Have  my  ringtails,  too."  A  draoken  man  oame 
in  and  was  nifnsea  drink. 

Ke-ezamined : 

The  twenty  minntea  waa  tlia  whole  length  <rf  hia  speech. 

Pranoia  Crosby  ; 

I  am  a  bellhanger  at  Neweaatla  and  CuUarooata.    On 
the  10th  Jan.  IJRl  I  want  to  the  N«WQaj«la  kna,  ■!>, 
halt-part  seven  o'olook.      IIi.  SixM,  lb.  'fi«^<ti,  lb. 
Tumboll,  and  tbrea  oUut  xova  Kart  tttne.    lb.  ^mrf* 
waa  apeakiiic  Kboat  Qw  fiab  ti«J  sai  mm!anV?iimT.'*«». 
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QB.] 


TcRKBCU.  (app.)  V.  WwjAKD  (resp.) 


[Q.B. 


After  some  time,  about  two  honrs*  Mr.  Soott  was  asked  if 
he  had  retired,  or  if  it  wan  his  intention  to  retire  from  his 
candidature  for  the  school  board.  He  said  yes,  and  gave 
bin  reasons.  He  said  nothing  abont  Mr.  TornbuU  that  I 
heard.  The  school  board  was  not  mentioned  by  Mr. 
Scott  or  Mr.  Tumbnll.  I  did  not  hear  Mr.  Scott  say  how 
he  was  going  to  vote.  I  did  not  hear  Mr.  Tnmbull  can- 
vas for  voters.  I  had  a  glass  of  beer,  which  I  paid  for, 
and  I  had  three  glas.aes  of  rum  the  whole  night.  Mr. 
Scott  paid  for  the  nrst  and  second,  and  James  Bailey  for 
the  third.    I  did  not  see  Mr.  TombuU  pay  for  any. 

Re-examined : 

It  was  half -past  seven  when  I  went.  I  left  after  ten.  I 
am  in  tiie  habit  of  going  to  this  house.  I  had  not  seen 
Mr.  TurnbuU  before.  I  have  been  at  Collercoats  since 
last  May.  I  went,  as  usual,  of  my  own  accord.  Other 
parties  came  in  after  me ;  al>out  twenty -two  or  twenty- 
three  would  be  the  largest  number  present  that  night.  The 
room  was  full.  The  glasses  were  repltni^hed  by  order. 
Mr.  Tumbull  asked  the  company  to  drink  off  the  ringtails 
for  the  pur  ose  of  having  the  glasses  replenished.  I  was 
there  for  two  hours  before  the  school  board  was  men- 
tioned. I  don't  remember  Mr.  Scott  mentioning  Mr. 
Tumbull's  name.  Mr.  Tnmbull  did  address  the  com- 
pany upon  the  subject  of  the  school  board  at  the  latter 
part  of  the  meeting.  Mr.  Tumbull  was  i)roposed  as  a  fit 
and  proper  person  to  sit  at  the  school  board,  and  his 
healui  and  success  wore  drunk.  Mr.  Scott  said  notiiing 
whatever  how  he  should  vote. 

Be-examined : 

It  was  Robinson,  the  tailor,  who  proposed  Mr.  Tum- 
bull as  a  fit  and  proper  person,  and  it  was  ten  minutes 
before  we  kft.    I  did  not  see  any  drunken  people. 

William  RobinBon : 

I  am  a  tailor,  and  a  voter  at  Cullerooata.  I  gave  Mr. 
Tumbull  four  votns.  On  the  10th  Jan.  I  was  at  the 
Newcastie  Arms,  I  went  into  the  room,  Bir.  Soott  and 
Mr.  Tnmbull  were  there.  Mr  Bailey  came  in.  I  was 
drinking  my  own  ale.  Mr.  Bailey  ana  Mr.  Scott  told  me 
to  go  out  and  got  some  fishermen  to  see  Mr.  Soott.  Some 
men  came  in  and  Bir.  Scott  addrensed  them  abont  the 
fish-quay,  &c.  I  asked  Mr.  Scott  if  he  had  retired  from 
the  school  board.  He  said  "Tes."  Nothing  was  said 
about  the  school  board  until  I  asked  the  question.  I  was 
there  about  two  hours,  out  and  in.  I  did  not  hear  any- 
bodv  asked  for  their  votes  for  Mr.  TurnbuU.  There 
might  be  five  or  six  voters.  When  I  came  back  a  glass 
of  whisky  was  standing  on  the  table.  Mr.  Bailey  gave 
me  another.  I  did  not  see  Mr.  Tumbull  pay  for  any  whisky. 

Cross-examined : 

Mr.  Sc«>tt  and  Mr.  Tumbull  were  the  only  two  in  the 
room  when  I  went  in.  I  did  not  hear  anything  said  about 
ringtails. 

By  the  Bench : 

It  was  well  on  the  evening  when  Mr.  SwOtt  was  asked 
the  question.    I  think  it  would  be  about  nine  o'clock. 

After  hearing  the  case  we  were  of  opinion  that 
the  case  did  come  within  the  meaning  of  the  Act 
of  Parliament,  and  we  therefore  convicted  the 
appellant  as  before  stated. 

Whereupon  the  opinion  of  the  Court  of  Queen*s 
Bench  is  asked  whether  or  not  we,  the  said  jus- 
tices, were  correct  in  point  of  law  in  our  determi- 
nation as  aforesaid  upon  the  circumstances  dis- 
closed in  the  foregoing  case. 

Given  under  our  hands  this  31st  March,  1871,  at 
the  police  court  in  the  said  borough  of  T3memouth. 

George  Bell. 
Ssw  Shotten 

By  the  91st  section  of  the  33  A  34  Vict.  c.  75 
(The  Elementary  Schools  Act  1870),  it  is  enacted 
that  "  any  person  who  at  the  election  of  any  mem- 
ber of  a  school  board,  or  any  officer  appointed  for 
the  purpose  of  such  election,  is  guilty  of  corrupt 
practices,  shall,  on  conviction  for  each  ofiTence,  be 
Jiable  to  a  penalty  not  exceeding  21.,  .and  be  dis- 
qaaJifed  for  the  term  of  six  years  after  such  eloo- 
tiOD,  Brom  exerdaing  any  franchise  at  any  electiioTi 


under  this  Act,  or  at  any  municipal  or 
mentary  election.  The  term  corrupt  practioes  in 
this  section  includes  all  bribery,  treating,  and 
undue  influence,  which,  under  any  Act  relatang  to 
a  parliamentary  election,  renders  such  election 
void."(<() 

Qiuun,  Q.C.  {H'TPchell  with  him)  appeared  for  the 
appellant. — This  statute  must  be  construed  very 
strictly,  for  the  penalty  is  most  severe,  the  purty  not 
only  being  liable  to  a  fine,  but  to  a  disability  from 
exercising  any  municipal  or  Parliamentary  fran- 
chise for  six  years.  [Cockbukn,  C.  J. — ^The  object 
of  the  Legislature  was  to  produce  the  desu^ 
effect  through  the  medium  of  a  severe  penalty.] 
The  evidence  does  not  show  the  existence  of  any 
corrupt  motive,  only  one  of  the  voters  voted  for 
him.  This  was  iiothmg  more  than  a  mere  jollifica- 
tion. [CocKBURN,  C.  J. — ^The  sooner  they  are  pot 
an  end  to  on  such  occasions  the  better.]  The  ob- 
iect  must  be  a  corrupt  one.  The  occasion  should 
be  looked  to.  Here  there  was  a  proposition  for 
glasses  round,  and  Mr.  TurnbuU  only  took  his 
turn.  [Mrlldr,  J. — His  success  was  pr(^x)eed.] 
But  that  was  not  the  object  of  the  meeting.  The 
having  a  glass  with  a  voter  is  certainly  not  treat- 
ing. [CocKBURN,  C.  J. — If  that  was  done  to  in- 
fluence the  voters,  it  was  corruptly  done  ]  There 
was  evidently  no  intention  to  influence  the  voters ; 
it  was  a  mere  act  of  jollity,  each  party  paid  for  the 
glasses  round  in  turn.  We  must  look  at  the 
common  usages  of  society  in  such  a  matter. 
[Mellor,  J. — ^The  people  were  strangers  to  him. 
CocKBURN,  C.  J. — The  man  who  treats  others  in  a 
public  house  is  no  doubt  deemed  by  them  to  be 
the  right  man  in  the  right  place.]  But  there  wis 
nothing  corrupt  about  it. 

Holker,  Q.  C.  (Etlffe  with  him)  for  the  respon- 
dent, was  not  called  upon. 

CocKBURN,  C.  J. — It  is  not  in  accordance  with 
the  usages  of  society  for  a  gentleman  in  the  posi- 
tion of  Mr.  Tumbull  to  go  into  a  public  house  and 
treat  others  in  this  way.  I  think  that  the  justices 
were  quite  right  in  the  conclusion  to  which  th^ 
came. 

Mellor,  J. — I  am  of  the  same  opinion.  There 
was  evidence  certainly  upon  whicii  the  justioee 
could  act.  Mr.  Tumbull  was  proposed  as  a  candi- 
date for  the  school  board,  and  his  health  was 
drunk. 

Lush,  J. — If  this  had  arisen  before  me  upon  a 
Parliamentary  petition,  I  should  certainly  have  had 
no  doubt,  and  I  agree  that  the  Act  should  be 
strictly  carried  out. 

Jtidgvient  for  the  respondent 

Attorneys  for  the  appellant,  FMey,  Adamson 
and  Adamson,  North  Shields. 

Attom^s  for  the  respondent,  Dunecm  and 
Dunccm,  South  Shields. 

(a)  Bythel7andl8yict.o.l02,i.4,itis«iiaoteaaato 
treating,  that  "  Every  oaadidate  at  an  election  who  dull 
oormptly  by  himself,  or  by  or  with  any  person,  or  by  toy 
other  ways  or  means  on  his  behalf,  at  any  time,  eithier  ba> 
fore,  dnnng,  or  after  any  election,  direotly  or  indireotly,  gif* 
or  proyide,  or  oanae  to  be  given  or  provided,  or  tkau  bt 
aooessory  to  the  giving  or  providing,  or  shall  pay,  wbol^or 
in  part,  any  expenses  inooned  for  any  meat,  dxuik,  enler* 
tainment,  or  provision,  to  or  for  any  person  in  ovdor  to  bt 
elected,  or  for  being  eleoted,  or  for  tiie  porpoaa  of  eor 
mpUy  inilnenaing  snoh  person,  or  any  ciher  penon,  to 
give  or  refrain  from  giving  his  vote  at  siidii  efeotion,  or 
on  aoooont  of  such  person  having  voted,  or  wftainsd 
from  voting,  or  being  abont  to  vote,  or  ninbi  froa 
I  VQiting  at  sooh  eleotion,  shall  be  deeoied  giiQIj  of  Hm 
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C.P.] 


ViGAR  V,   DUDMAN. 


[C.P. 


OOiraT  OF  COMMOV  FLEAS. 

Reported bj  M.  W.  JfcKsiXAR  and  H.  H.  Hockivo,  Esqrs., 

BarristerS'at'LAw. 


Tuesday,  Juiie  6,  1871. 

ViGAR  t7.  DuDMAN. 

La^td  converted  into  ttUage — TUJie — Modus — 

Repleo  171. 

Before  tiie  TiUis  CoinmiUatha  Act  1836,  an  a/icard 
was  vuide  under  certain  Indotsure  Acta,  hu  which 
the  tWteg  o/Uie  parish  in  which  the  plaintiff  was  a 
landowner,  and  defendant  the  rector,  were  com' 
muied;  by  this  award  a  yearly  niodus  payable  for 
1i4Mfy  and  agisbnent  tithe  payrneiUs,  ana  also  larger 
sums  to  be  paid  for  Hie  same  lands  wlien  converted 
into  tiUage  were  fixed  bytlie  commissioner. 

A  honse  had  since  been  buiU  itpon  a  portion  of  a 
JIM  of  the  plaintiff  metUioned  in  tlie  award,  and  a 
Jiwriher  portion,  to  the  exteiU  of  22  perches,  was  con- 
verted into  garden  ground;  the  remaining  portion 
of  the  field  had  been  made  itifo  an  orchard. 

The  defenda/nt  pat  in  a  distress  for  the  larger  sum 
fixed  by  the  OAJoard  to  be  paid  for  this  field,  on  the 
ground  tluU  part  of  it  had  been  converted  into 
tillage : 

Held,  in  an  action  of  replevin  to  try  defetulanfs 
right,  that  tfie  garden  gronnd  was  a/:cessoi^  to  the 
house,  and  tliat  no  part  of  the  fU*ld  was  conveiied 
into  tillage. 

Upon  the  hearing  of  a  special  case  staged  in  re- 
plevifh  Ute  plaintiff  has  the  rigtU  to  begin. 

This  was  an  action  of  replevin  brought  by  the 
plaintiff,  who  is  a  farmer  and  landowner,  residing 
at  Pitney,  in  the  county  of  Somerset,  against  the 
defendant,  who  is  the  rector  of  the  parish  of  Pitney, 
to  recover  damages  for  a  distress  levied  on  the 
goods  of  the  plaintiff  for  the  sum  of  3^  I6s.  3(2., 
being  six  years'  arrears  of  a  corn  rentcharge, 
allesed  to  be  due  to  the  defendant  as  for  a  broken 
moans. 

The  action  was  originally  bix>ught  in  the  County 
Court  of  Somersetshire,  holden  at  Langport,  but 
had  been  removed  by  writ  of  certiorari  into  this 
oonrt  at  the  instance  of  the  defendant,  and  by  the 
consent  cif  the  parties  and  by  order  the  following 
case  without  pleadings  was  stated  for  the  opinion 
of  tlie  court. 

The  tithes  of  the  pnridh  of  Pitney,  otherwise 
Pitney  Lortie,  in  the  county  of  Somerset,  were 


commuted  before  the  passing  of  the  Tithe  Commu- 
tation Act  1836  for  a  corn  rentc^hargc  by  an  award 
made  under  the  provisions  of  the  General  Enclo- 
sure Act  (41  Geo.  3,  c.  109)  and  the  Pitney  Enclo- 
sure Act  (42  Greo.  3,  c.  xv.)  from  which  award  the 
following  is  an  extract. 

And  it  was  by  the  said  now  reciting  Act  fnrther  enacted. 
That  nothing  tiierein  contained  shoold  extend  or  be  con- 
stmed  to  extend  to  a£fect  anv  estates,  lands,  or  grounds, 
within  the  parish  of  Pitney  tnen  exempted  from  the  pay- 
ment of  titnea  in  kind  by  any  valid  modus  or  modoses  or 
customary  payments  in  lieu  of  tithes,  but  that  all  such 
estates,  lands,  and  g^unds  should  thereafter,  notwith- 
standing any thiuK  therein  contained,  remain  and  continue 
exempted  from  ^e  payment  of  such  tithes  for  which 
such  modus  or  moauses  or  customary  payments  had 
been  paid,  and  such  estates^  lands,  and  grounds  should 
not  be  charged  with  the  said  yearljr  rents  or  sums  of 
money  in  lieu  of  tithes  before  mentioned  in  respect  of 
any  of  the  titheable  matters  or  things  in  lieu  or  which 
such  modus  or  moduses  or  customary  payments  had  been 
paid,  but  that  such  several  modus  or  moduses  <»r  cus- 
tomary payments  should  continue  payable  as  if  the  said 
now  reciting  Act  had  not  been  made. 

And  in  order  to  ascertaiu  in  future  what  estate*^,  lands, 
aud  grounds  were  so  claimed  to  bo  exempt  from  the  pay- 
ment of  >^n  h  tithes,  1  havo  caused  a  schedule  of  the  same 
to  be  made,  and  annex  to  this  my  award,  entitled  *'  The 
Pitney  modus  schedule,"  wherein  Ihave  distincUy  ascer- 
tained and  set  forth  the  said  estates,  lands,  and  ground;!, 
with  the  amount  of  the  moduses  or  customary  payments 
payable  thereout  respectively  in  lieu  of  such  tithes  :  but 
as  such  claims  respectively  extended  only  to  the  said  lands 
when  occupied  by  the  owners  thereof,  or  by  persons  re- 
siding within  the  said  parish  of  Pitney  Lortie  aforesaid, 
and  such  lands  were  subject  to  the  payment  of  tithes  in 
kind  to  the  rector  of  Pitney  Lortie  wnen  occupied  b^  any 
person  or  persons  not  residing  within  the  said  pannh  of 
Pitney  Lortie,  or  shall  be  converted  into  tillage,  1  have 
inserted  in  the  said  schedule  opposite  to  such  landd  the 
titiie  money  payment  to  be  hereafter  payable  thcrcont 
respectively  in  the  event  of  and  during  the  time  when  the 
same  lands  or  any  part  thereof  may  be  occupied  by  any 
person  or  persons  not  residing  within  the  said  parish  of 
Pitney  Lortie,  or  shall  be  converted  into  tiUaee  as  afore- 
said. And  it  was  by  the  now  reciting  Act  furtner  enaote<l 
that,  in  order  to  prevent  any  difficulty  to  the  rector  of 
the  said  rectory  of  Pitney  and  to  tiie  owner  of  the  said 

Sarsonage  of  Huish  Episcopi  for  the  time  being  hy  the 
ivision  of  any  estate  by  sale  or  otiierwise,  and  to  facili- 
tate the  future  regulating  the  said  yearly  rents  or  sum:*  of 
money,  1  the  said  commissioner  should,  and  I  was  thereby 
required  to,  make  three  complete  schedules  or  descriptions 
of  each  allotment,  &c.,  to  be  made  under  the  now  reciting 
Act,  with  the  names  of  the  owners  thereof,  the  exact 
measure,  Ac.,  &c.,  and  the  rate  by  the  acre  by  which  the 
said  yearly  rents  or  sums  of  money  should  be  charged. 

The  following  is  an  extract  from  the  modus 
schedule  referr^  to  in  the  award  : 


THE  PITNEY  MODUS  SCHEDULE. 

Showing  the  yearly  modus  payable  for  hay  and  agistment  tithe   payments,  and  also  the  sums  to  be  paid  yearly 

for  the  same  lands  when  occupied  by  non-residents,  or  converted  into  tillage. 

Yearly 
reats  to 
be    paid 
to      the 
Sector  of 

Pitney 

Lortie 
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No.  422  above  mentioned  is  occupied  by  the 
plaintiff,  who  is  also  the  owner  thereof.  About 
forty  years  ago  a  house  was  built  upon  a  portion 
of  the  field,  and  a  further  portion  (to  the  extent  of 
22  perches)  was  converted  into  garden  ground  by 
the  then  owner  thereof,  who  fenced  off  the  house 
and  garden  from  the  rest  of  the  field,  the  re- 
maining portion  being  orchard.  Although  the 
house  has  been  built  and  the  garden  made  for 
nearly  forty  years  past,  no  claim  has  ever  been 
made  upon  the  plaintiff  for  payment  of  any  other 
sum  than  the  modus  payment  of  a  penny  men- 
tioned in  the  second  column  of  the  schedule,  which 
sum  he  has  annually  and  regularly  paid  until  the 
last  tithe  audit  in  Oct.  186?^,  when  the  collection  of 
the  tithe  having  been  recently  placed  in  the  hands 
of  new  agents,  they  called  upon  the  plaintiff  for 
payment  of  3Z.  16».  3rf.,  being  six  years  arrears  of 
the  com  rent  (12«.  8Jrf.)f  charged  under  column  7 
of  the  schedule,  on  the  ground  that  by  reason  of 
the  said  22  perches  of  the  field  having  been  con- 
verted into  garden,  the  whole  sum  of  12«.  S^d.  was 
payable  as  if  the  whole  field  had  been  converted 
mto  tillage,  and  also  that  the  planting  of  the 
ground  as  an  orchard  was  a  breacn  of  the  modus. 
The  plaintiff  refused  to  pay  the  sum  claimed,  but 
subsequently  tendered  to  the  defendant  the  sum 
of  9«.,  being  six  years*  arrears  in  respect  of  the 
22  perches  actually  converted  into  garden,  at  the 
rate  of  10s.  per  acre  (see  column  10). 

In  order  to  try  the  question,  it  was  arranged 
between  the  parties  that  the  defendant,  the  rector, 
should  distrain  the  arrears  claimed  by  him ;  and 
accordingly,  on  the  12th  April  1870  (a  day  pre- 
viously settled  with  the  plaintiff's  solicitor)  the 
said  defendant,  the  rector,  distrained  the  jilaintiff's 
cattle,  goods,  and  chattels  for  the  said  six  years' 
arrears  of  the  com  rent  in  respect  of  the  land 
numbered  422  in  the  said  schedule,  up  to  and  in- 
cluding the  half-year  due  29th  Sept.  1869.  The 
plaintm  thereupon  replevied  the  said  goods,  and 
having  deposited  in  court  a  sum  of  money  by  way  of 
isecurity  for  costs,  commenced  this  action  in  the 
Somersetshire  County  Court. 

It  is  agreed  that  the  court  may  draw  all  neoes- 
sary  inferences  of  fact. 

Copies  of  the  General  Inclosure  Act  (41  Geo.  3, 
c.  109)  and  the  Pitney  Inclosure  Act  (42  Geo.  3, 
c.  XV.),  and  of  the  said  award,  form  part  of  this  case, 
or  of  so  much  of  the  said  award  as  is  material. 

The  question  for  the  opinion  of  the  court  is 
whether,  under  the  above-mentionod  circumstances, 
the  plaintiff  is  entitled  to  recover  against  the  defen- 
dant damages  in  respect  of  the  said  distraint. 

If  the  court  shall  be  of  opinion  in  the  affirmative, 

then  judgment  shall  be  entered  for  the  plaintiff 

for  such  sum  as  the  court  shall  direct,  and  such 

co»ts  of  the  suit  as  the  court  shall  direct.     If  the 

•^  «hall  be  of  opinion  that  the  plaintiff  is  not 

^x-^^i  J       *    ^J,^^*^  afitainst  the  defendant,  then 
entitled  so  to  '•eo,* .  .     .^^  Hefendant  for  the 

judgment  is  to  be  entered  for  uiy  ^.«««"v«^i^ivr    v^^ 

amount  of  the  defendant's  claim,  3^  16s.  ix*.,  «^^ 

Plaintiff's  points  :  First,  that  the  plaintiff  is  not, 
ou  the  facts  stated,  liable  to  the  defendant  for  the 
increased  yearly  rent  claimed;  secondly,  tbM^ 
neither  the  planting  of  the  orchard,  nor  the  build- 
ing of  the  house,  is  a  breach  of  the  modus  ;  thirdly, 
that  neither  the  planting  of  the  orchard,  nor  the 
building  of  the  house,  is  a  conversion  of  the  laud 
into   tmage;    foarthJy,    that   the   convorBion   ot 


twenty^^ 'perches  of  land  out  of  the  aHotmeaii  \  cowcrV.^sl%\^»^MQa.^aS»^a^^  tooon- 
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into  garden  ^^round,  does  not  render  the  piaintiff 
liable  to  the  increased  rent  upon  the  whole  alloi- 
ment  as  if  the  whole  allotment  nad  been  converted 
into  tillage. 

Defen&nt's  points  :  First,  that  the  building  of  a 
house  upon  a  portion  of  the  modus  luid,  the  con- 
version of  other  portion  of  the  same  land  into  a 
garden,  and  the  planting  of  the  fruit  trees  in  the 
remainder  6f  the  land,  and  converting  the  same 
into  an  orchard,  were  a  conversion  into  tillage,  or  in 
any  event  a  breaking  of  the  modus  wiUiin  tlie 
meaning  of  the  awara,  and  entitled  the  defen- 
dant to  the  yearly  rent  of  12«.  8^.,  mentioned  in 
column  7 ;  secondly,  that  the  last  mentioned  Aote 
by  changing  the  nature  of  the  land  oat  of  whiofa 
the  modus  was  payable  operated  as  a  discharge  of 
the  modus ;  thirdly,  that  by  the  conversion  of  any 
portion  of  the  modus  land  into  tillage,  tiie  modus 
was  discharged  as  to  the  whole  of  the  land. 

The  right  to  be  heard  first  was  claimed  by  boih 
plaintiff*s  and  defendant's  counsel. 

WiLLEs,  J. — In  this  court  the  plaintiff  in  re- 
plevin, as  well  as  in  other  actioua,  begina  the  argu- 
ments upon  a  special  case. 

Charles  for  plaintiff. — There  was  no  conversion 
of  any  part  of  this  land  into  tiili^ge.  The  word, 
according  to  Dr.  Johnson's  Dictionary,  means 
''HuBbandry;  the  act  or  practice  of  plowing  or 
culture."  It  is  to  be  found  in  some  of  the  early 
statutes,  where  it  is  generally  contrasted  with 
pasture : 

14  &  15  Hen.  8,  o.  1 ; 

27  Hen.  8,  o.  22  ; 

5  A.  6  Edw.  6,  c.  5. 
It  is  always  used  to  express  the  result  of  plough- 
ing, or  work  of  that  nature  : 

Mascall  v.  Pries,  1  Eagle  A  Toonge's  Tithe  OMei; 
225; 

Bedinsfield  v.  Psak,  do.  Elii.  467 ; 

Bolle's  Abridgment,  651 ; 

2  Co.  Inst.  490. 

rhilbnck  (with  him  Edwyn  Jones)  for  defendant 
— The  question  here  is  as  to  the  meaning  of  tillage 
as  used  by  the  commissioner  in  this  award : 
Com.  Dig.,  tit.  *'  DUmes,"  E.  30. 

Churhst  in  reply,  not  heard. 

WiLLES,  J. — In  my  opinion  our  judgment  ought 
to  be  in  favour  of  the  plaintiff.  The  award,  as 
framed  by  the  commissioner,  made  the  plaintiff's 
land  liable  to  the  payment  of  1^  a  year,  except 
when  occupied  by  non-residents,  or  converted  into 
tillage,  in  which  latter  case  it  would  become  liiAle 
to  a  payment  of  12«r.  S\d.  a  year.  It  i^peara  that 
a  house  has  been  built  upon  it  some  forty  years 
ago ;  and  I  apprehend  the  building  of  the  house 
had  no  effect  on  the  question.  At  the  time  the 
house  was  built  a  garden  of  22  perches  had  been 
made — a  very  moderate  garden  if  the  house  was  of 
any  extent,  and  the  rest  of  the  plot  of  land  was 
devoted  to  an  orchard.  These  were  the  ordinary 
accompaniments  of  a  residence  in  t^e  country ;  ana 
until  a  year  or  two  ago  the  ordinary  Id,  modus 
only  had  been  paid  by  fiie  tenant.  The  garden  and 
orcnard  were  nothhig  more  t-han  raasonable  aoosa* 
series  to  the  house,  and  did  not  fall  within  tiie 
description  of  agriculture,  nor  were  they  like  a 
market  garden.  As  the  mod.us  was,  primd/ade^ 
ld,j  the  onus  would  be  on  the  rector  to  satufy  tiie 
court  that  the  garden  or  the  orchard  amonnted  to 
tillage  of  the  hmd.  In  the  absence  of  saA  prooC 
it  would  appear  that  they  were  aocesBory  to  the 
)^o\x<ae.    ILakins  such  a  garden  did  not  amoant  to 
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;  the  land  into  residence.  If  asked  what 
meant,  I  should  take  the  word  as  used  in 
nary  sense,  and  especially  as  used  in  ancient 
when  the  modus  came  to  be  expressed  in 
and  as  used  in  the  award.  I  should  refer, 
tihe  best  authority,  to  Lord  Coke's  note  to 
17  of  Littleton  on  Tenure  in  Socage,  85  b., 
bhere  are  some  strong  and  quaint  expres- 
He  begins  by  stating  that  amculture  or 
is  of  great  account  in  law,  and  enumerates 
naine  inconveniences  by  laying  of  lands 
I  tilth  to  pasture ;"  and  ne  afterwards  pro- 
"  And  the  common  law  giveth  arable  land 
anciently  is  called  hijde  and  gaine)  the  pre- 
mcy  and  precedency  before  meadows,  pas- 
iroods,  mynes,  and  all  other  grounds  wnat- 
**  If  Lord  Coke  could  again  occupy  this 
1  which  he  once  sat,  and  he  were  asked 
nr  converting  the  face  of  the  country  into 
and  gardens  could  be  described  as  tillage,  I 
isfied  that  he  would  say  "  No." 
E8  and  Keating,  JJ.  concurred. 
Igment  for  flainiiff for  4  guiiieas  and  cosis. 
meys  for  plaintiff,   Vizard,    Crofoder,    and 

meys  for  defendant,   Lowless,  Nelson,  and 


Wednesday,  June  7, 1871. 

Ejng  (app.)  v.  CuABiBERLAiN  (resp.) 

imprisomtwiU — Nofi^^e  of  action — Anything 
e  in  pursfuin^e  of  Act — Larceny  Act  1861. 
actioji  for  false  imprisonment  in  a  County 
•f,  the  jiulge  told  the  jury  that,  under  the 
f"  25  Vict.  c.  96,  s.  103,  any  person  might, 
Oftt  a  warrant,  apprehend  atvy  person  found 
fhitting  theft,  ana  if  acHng  in  tlie  bona  fide 
f  tliat  he  had  authority  so  to  apprehejui  him, 
mgh  no  theft  had  in  fact  been  committed,  was 
led  to  notice  of  action,  provided  h^  had  rea* 
hie  ground  for  believing  thai  tJie  person 
ehended  was  commUiin-g  a  tJieft,  The  jury 
d  a  verdict  for  the  plaintiff: 

r»  appeal  ,thai  there  must  be  a  new  trial, 
defendants  right  to  protection  under  the 
\te  was  not  suhject  to  the  opinion  of  the  jury 
'  the  reasonableness  of  his  belief. 
tm  an  appeal  from  the  County  Court  of  Kent, 
at  8heemes3. 

plaintiff  is  a  wnterman  residing  in  Bull- 
Efochester,  and  the  defendant  is  a  second 
1  and  adjntMit  in  the  Royal  Artillery,  sta- 
in £^rrison  at  Sheemess. 
action,  which  was  brought  for  folse  im- 
oient,  came  on  for  trial  at  the  Sheemess 
(T  Court  on  the  22nd  July  1870,  before  James 
ionsdalc,  Esq.,  judge  of  the  said  court,  and 
of  five  persons. 

plaintin  stated  in  his  evidence,  that  on  the 
nne  1870,  he  saw  a  buoy  in  the  river  Med- 
bich  app^uned  to  him  to  be  nearly  sunk ;  and 
;  been  previously  told  by  the  coxswain  of  the 
1688  garrison  boat,  that  if  he  found  any  buoys 
gete  belonging  to  the  War  Department 
ne  should  get  salvage  for  bringmg  tliem 
,  be  pulled  the  anchor  to  which  the  buoy 
tested  on  board  his  boat,  and  towed  the 
diore. 

defendant  stated  in  his  evidence  that,  look- 
ti  of  the  mesa-room  throuffh  a  powerful 
pe^  he  saw  the  phantiff  in  BDoat  approach 


the  buoy,  and,  after  being  occupied  several 
minutes,  remove  the  buoy  and  the  anchor,  which 
were  the  property  of  the  War  Department,  and 
that  in  the  bona  fide  belief  that  the  plaintiff  was 
stealing  the  same,  he  gave  him  into  custody  the 
same  evening  for  stealing  property  of  the  War 
Department ;  also  that  the  coxswain  of  the  garri- 
son boat  had  no  authority  to  give  any  such  orders 
as  the  plaintiff  stated  he  had  given  with  regard  to 
the  buoys  and  targets,  or  to  promise  salvage  for 
bringing  them  ashore,  and  that  the  plaintiff  must 
have  known  this  from  the  length  of  time  he  had 
been  a  waterman  at  Sheemess. 

On  the  22nd  June  the  plaintiff  was  brought 
before  the  stipendiary  magistrate  at  Sheemess, 
when  the  defendant  stated  that  he  did  not  wish  to 
prosecute  him,  but  that  he  hoped  the  arrest  would 
prevent  such  things  happening  in  fhture,  as 
numerous  complaints  haa  been  made  to  the  de- 
fendant of  the  removal  of  the  buoys  belonging  to 
the  War  Department. 

It  was  contended  on  behalf  of  the  defendant 
that  he  had,  in  giving  the  plaintiff  into  custody, 
acted  under  the  provisions  of  the  Consolidated 
Larceny  Act  (24  &  25  Vict.  c.  96),  and  that  he  was 
entitled  to  notice  of  action  under  that  statute,  and 
sects.  10!3  and  113  were  especially  relied  on  in  sup- 
port of  the  above  contention. 

It  was  contended  on  the  part  of  the  plaintiff 
that  under  the  authority  of  Downing  v.  Cap*'l 
(36  L.  J.  97,  M.  C),  as  the  plaintiff  was  not  foi-th- 
with  taken  before  a  neighbouring  justice  of  the 
peace,  but  was  locked  up  for  three  days  when 
there  was  no  necessity  for  his  being  so,  the  de- 
fendant was  not  entitled  to  any  notice  of  action. 

It  was  further  contended  on  behalf  of  the  de- 
fendant that  the  right  of  the  defendant  to  notice 
was  a  question  for  the  iudee  and  not  for  the  jury, 
and  was  not  affected  ov  Uie  duration  of  the  im- 
prisonment ;  and  that  the  question  whether  there 
was  reasonable  and  probable  cause  for  the  arrest 
was  also  a  Question  for  the  judge  and  not  for  the 
jury,  and  tnat  there  was,  in  fact,  under  the  cir- 
cumstances, reasonable  and  probable  cause  for  the 
arrest. 

The  judge  told  the  jury  that  under  the  24  &  25 
Yict.  o.  96,  s.  103,  any  person  might,  without  a 
warrant,  apprehend  any  person  found  committing 
theft,  and,  n  acting  in  the  bond  fide  belief  that  he 
had  authority  so  to  appreh^id  him,  although  no 
theft  had  been  in  fact  committed,  was  entitled  to 
notice  of  action  before  the  commencement  of  any 
action  against  him  for  so  doing,  provided  he  had 
reasonable  groimd  for  believing  that  tbe  person 
apprehended  was  committing  a  theft.  Tl^  the 
first  questions  they  would  have  to  consider  were, 
whether  the  defendant  acted  bond  fide,  and  whether, 
from  what  he  saw  the  plaintiff  doing,  he  might  not 
reasonably  suppose  the  plaintiff  was  stealing  the 
buoy  and  anchor.  If  their  conclusions  upon  these 
Questions  were  in  the  i^firmative,  then  the  defen- 
oant  waa  entitled  to  notice  of  action,  and  the  plain- 
tiff must  be  nonsuited.  If,  however,  they  should 
be  of  opinion  that  the  defendant  did  not  act  bond 
fide,  or  that  from  what  the  plaintiff  was  seen  doing 
he  could  not  be  reasonably  supposed  to  be  stealing 
the  buoy  and  anchor,  then  the  plaintiff  would  be 
entitled  to  a  verdict  for  some  amount,  as  the  defen- 
dant had  not  oomplkd  with  the  provisions  of  the 
103rd  section  of  the  24  A  25  Yict.  o.  96,  b^  tak\w^ 
the  plaintiff  fortlrmt\i  beiox^  tMsni^  TiJ^\!|^:^w2Km\i% 
jnstioe  of  the  peace,  pTey\o\xi^7  V>^\Af^  ^n)aM:X»\nssi^ 
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a  private  person  could  not  justify  apprehending  a 
person  without  warrant  upon  a  mere  suspicion  of 
felony,  unless  it  turned  out  that  a  felony  had  been 
actually  committed. 

The  jury  found  that  the  defendant  did  not  act 
bond  fidef  and  that  from  what  he  saw  the  plaintiff 
doing  he  could  not  reasonably 'suppose  the  plaintiff 
was  stealing  the  buoy  and  anchor ;  and  assessed 
the  damages  at  15Z.,  whereupon  a  verdict  for  that 
amount  was  entered  for  the  plaintiff. 

The  question  for  the  opmion  of  the  court  is, 
whether  the  judge  rightly  oirected  the  jury  P 

If  the  court  shall  be  of  opinion  that  his  direction 
was  right,  then  the  verdict  for  the  plaintiff  is  to 
stand. 

If  the  court  shall  be  of  opinion  to  the  contrary, 
then  either  a  verdict  is  to  be  entered  for  the  defen- 
dant, or  a  new  trial  or  a  nonsuit  ordered,  as  the 
court  may  direct. 

Archibtdd  for  defendant,  the  appellant. — ^The 
last  case  on  this  subject  of  false  imprisonment  is 
Li'sfer  V.  Perry^nan  (23  L.  T.  Rep.  N.  S.  269; 
L.  Rep.  4  E.  A  I.  Apo.  521 ;  39  L.  J.  Ex.  177.) 
[Stopped  by  the  court.] 

F.  J.  Smith,  for  plaintiff,  the  respondent. — The 
authorities  upon  all  the  points  raised  in  this  case 
are  very  conflicting,  but  the  majority  of  them  are 
in  accordance  with  the  judge^s  du*ection  : 

Ruild  V.  8coU,  2  Scott  N.  R.  631 ; 

Httghtes  T.  Buckland,  15  M.  A.  W.  346 ; 

Hazledine  v.  Orove,  3  Q.  B.  1007 ; 

Wedge  y.  Berkeley,  6  A.  A  £.  663 ; 

Leete  v.  Hart,  L.  Rep.  3  0.  P.  322 ; 

PanUm  T.  Williams,  2  Q.  B.  169 ; 

Turner  v.  Ambler,  10  Q.  B.  252. 

WiLLEs,  J. — The  decision  in  this  case  must  be 
set  aside,  but  I  think  we  ought  not  to  enter  a  non- 
suit. There  must  be  a  new  trial.  The  County 
Court  judge  had  considerable  difficulties  to  grapple 
with,  for  the  cases  seem  to  mix  up  the  grounds 
u|)on  which  notice  of  action  may  be  required  with 
the  question  of  what  was  reasonable  cause  for  the 
prosecution  of  the  offender.  Even  Mr.  Archibald 
seemed  to  think,  from  his  reference  to  the  case  of 
Jjiifter  V.  Perri/nuin  (L.  Rep.  4  E.  &  I.  App.  521), 
that  notice  of  action  must  depend  to  some  extent 
upon  reasonable  and  probable  cause  for  an  arrest. 
The  cases  cited  by  Mr.  Smith  show  the  same  con- 
fusion; and  even  in  Hughes  y,  Biickland{l^M.&'W, 
346),  Lord  Wensleydale  recognised  reasonable 
belief  as  a  ^ound  for  the  protection  of  the  statute. 
There  the  jury  found  for  the  defendants,  but  it 
seems  that  reasonableness  for  their  belief  was 
mixed  up  with  the  ground  of  their  finding.  Here 
the  judge  seemed  to  think  that  to  entitle  the  de- 
fendant to  a  verdict,  he  must  have  had  reasonable 
ground  for  thinking  that  the  plaintiff  was  com- 
mitting a  theft.  He  laid  it  down  that  if  the  de- 
fendant were  acting  in  the  bona  fide  belief  that  he 
hiid  authority  to  apprehend  the  phiintiff,  although 
no  theft  had  in  fact  been  committed,  ho  was 
entitled  to  notice  of  action,  but  he  added  subject 
to  the  proviso  that  he  had  reasonable  Ground  for 
so  believing.  The  question  for  us  is  whether  the 
inference  wnich  might  have  been  drawn  from  this 
direction  is  law,  viz.,  whether  if  a  person  sees 
another  doing  something  which  he  honestly 
believes  to  be  a  felony,  and  immediately  ap- 
prehends him,  he  is  to  be  deprived  of  the  protec- 
tion  ol  the  statute  because  the  jury  choose  to  find 
that  there  was  no  STOund  which  they  thought 

reasopable  for  bia  heUef  and  for  the  apprehenBion. 

The  jury  found  that    the    defendant  could  not 


reasonably  suppose  that  the  plaintiff  was  stealing 
the  buoy  and  anchor ;  but  that  finding  is  not  saSS- 
cient  to  establish  that  the  defendant  did  not  &on4 
fide  beUeve  so.     The  buov  was  fastened  by  an 
anchor,  and  the  defendant,  looking  through  a  tde- 
scope,  saw  the  plaintiff  remove  it;    there  were 
therefore  some  grounds  for  believing  the  plaintiff 
to  be  committing  a  felony,  and  aooordinff  to  the 
evidence  the  defendant  seemr  to  have  so  believed. 
Sect.  113  of  the  Larceny  Act  1861  g^ves  protectioo 
to  any  person  for  any tning  done  in  pursoanoe  of 
this  Act.  In  Hemnan  v.  Seneschal  (13  C.  B.,  N.  &, 
392),  it  was  held  that,  in  order  to  entitle  a  party 
to  a  notice  of  action  for  a  thing  done  in  pursoanoe 
of  the  Act  with  respect  to  coining  offences,  it  is 
enough  that  he  honestly  and  bo}id  fide  believes  be 
is  acting  in  pursuance  of  the  Act,  whether  there 
be  reasonable  ground  for  such  belief  or  not.    That 
case  was  acted  upon  in  Roberts  v.  Orchard  (2  H.  A  C. 
769),  which  was  a  bill  of  exceptions  upon  this 
very  statute.     Williams,  J.,  in  delivering  tne  judg- 
ment of  the  Exchequer  Chamber,  said,  where  the 
question  is  whether  a  defendant  is  entitled  to 
notice  of  action  imder  an  Act  of  Parliament  of  this 
nature,  the  proper  way  of  leaving  the  question  to 
the  jur^  is  this :    **  Did  the  defendant  honestly 
believe  in  the  existence  of  those  facts  which,  if 
they  had  existed,  would  have  afforded  a  justifica- 
tion under  the  statute  ?**     In  the  case  of  Leete  v. 
Haii  (L.  Rep.  3  C.  P.  322),  there  is  a  semble  con- 
tained in  the  headnote  which  must  be  taken  with 
the  facts  of  the  case ;  if  with  those  facts  it  goes 
further  than  the  two  cases  to  which  I  have  alluded 
it  is  wrong.     The  true  question  is  whether  the 
defendant's  evidence  is  to  be  believed,  for  upon  what 
he  said  he  was  clearly  entitled  to  notice  of  action. 
Mr.  Smith  contends  that  there  are  other  points  on 
which  our  judgment  should  be  in  his  fieiyour,  one 
being  that  the  protection  of  the  113th  section  does 
not  apply  to  the  defendant  because  he  was  not 
doing  anything  in  pursuance  of  this  Act.     By  sect 
103,  "  Any  person  found  committing  any  ofitenoe 
punishable  either  by  indictment  or  upon  summary 
conviction  by  virtue    of    this  Act  .  .  .  may   be 
immediately    apprehended  without  a    warrant;** 
here  he  says  the  removal  of  the  buoy  was  no 
larceny* ;  but  this  is  no  absolute  protection  Munst 
an  action  beins  brought,  and  it  would  be  sufficient 
to  entitle  the  defendant  to  notice  if,  as  he  says,  he 
believed    the    plaintiff    was   stealing    the    baof 
and    anchor.      Then    Mr.     Smith    argued    upon 
another  footing,  and    assuming    that    the   otner 
necessary  things  were  complied  with,  the  plaintiff, 
he  said,  was  not  **  forthwith  taken  *'  before  some 
neighbouring  justice  of  the  peace  to  be  dealt  with 
according  to  law.    This  contention  is  open  to  the 
answer  that  it  does  not  appear  but  that  the  time 
taken  was  reasonable  and  convenient  for  doing 
what  was  done.    The  defendant's  proper  oouree 
was  to  give  the  plaintiff  over  to  the  police ;  this  he 
seems  to  have  done  forthwith,  and  it  was  no  fiuilt 
of  his  if  the  stipendiary  magistrate  did  not  sit  in 
the  neighbourhood  for  three  days  afterwards.    ^Dba 
meaning  of  the  word  *'  forthwith  '*  is  discoased  in 
Thompson  v.  Gibson  (8  M.  &  W,  281^  and  in  the 
cases  there  cited.    These  collateral  pomts  fiul*  and 
the  real  contention  between  the   partieB   oomet 
round  to  the  direct  (juestion  whetner  the  defen- 
dant's right  to  protection  under  the  Btatoto  is  nib* 
ject  to  the  opimon  of  the  iury  as  to  the  jeaeonaWe- 
neea  oIYii&X^^qC.    I  thinK  his  right  is  not  ao  sob- 
^edt,  ttud.  oiv  \Xfflb\»  «fiX20v>XL\»>i^^T^  TKAs^»V)A  %  new  tariaL 


MAGis!rEATES'  CASES. 


C.  C«.  B.] 


SwTU,  J. — The  onlj  question  for  as  is.  Did  the 
jnd|^  rightly  direct  the  jury  P  It  does  not  appear 
that  be  did,  according  to  the  caaes  of  Mennaitn  v. 
8«n«Mhtd,  and  RoberU  t.  Orchard.  It  has  been 
8aid  that  Leele  t.  Hart  to  some  extent  qualifioB 
thoee  caaea ;  but  I  took  part  in  that  decision,  and 
I  remember,  as  well  oa  obserre  from  the  report,  that 
ererjr  jndge  declined  to  infringe  those  cases, 
and  the  he«d  note  must  be  read  with  the  facts  of 

JndgounU  /or  apmUant. 

Attomer  for  appellant,  J.  Claloio,  Solicitor  to 
the  War  Department. 

Attomeya  for  respondent,  Samlgt  and  Knotl,  for 
W.  W.  Sajfvard,  Bochester. 


Satai-dai/.  April  2-2,  1871. 

(Btdore  Boviu,  C.J.,  Hartih,  and  Bkavwku.,  BB., 

Biles  and  Blacuu&h,  JJ.) 

BbO.    17.    KlHD. 

Einbezzleineni^-RKceipt  of  tJui  tiioimij. 
A  eoadtielor  of  a  Iramway  car  ww  diarijed  with  eiii- 
bezxling  St.  It  tctuyroved  fliat  on  n  cartitlii  joariii^ij 
there  were  jifteea  threriiOHny  farvn,  and  twpidy- 
five  hoopeiint/  /area,  and  Vie  cottdurlor  vku  dixh  la 
j/ive  iuJMU  to  each  fare  aitd  to  receive  nunmy  /runi 
each,  but  what  tiiiii  did  not  appmir.  He  auidi; 
out  a  way  biU  for  lias  jourimy  debitiny  hiiiiKri/ 
tcith  oiUij  nine  threepenny /aret  and  tlieteeu  two- 
iieMfiy  farei.  Tlie  rnode  of  aeeoantiiig  wai  to  de- 
lioer  the  way  bUh/or  each  journey  to  a  dcrk,  and 
to  lumd  him  all  the  mottey  received  dtiring  each 
day  OH  tlie  foUmciiig  utoiitfdjf.  Tim  pritoiwr's 
iHoney  ahovla  haee  been  •){.  1».  Dd.  accordirty  to 
1u*  way  hm  /or  the  day,  but  he  paid  in  only 
31.  Ot.  Sd. ! 
HM  thai  there  wot  m^ietU  evidence  of  t)ie  receipt 
o/  7*.  lid.  the  total  amount  q/  faieii  o/  the  par- 
tieular  journey,  and  o/  tlie  emiezzleiaeitt  o]  'An. 
pari  thereof. 
Ca»  raaerred  tot  the  opinion  of  this  Conrt  team 
ttie  Snn^  SeBsioas. 

At  &ia  general  qnarter  sessions  of  the  peace, 
holdeo  by  ai^oamment  at  St.  Marj,  Newingtou, 
in  and  tor  tiie  connty  of  Sorrey ,  on  Monday,  the 
6th  Uaroh  1871,  Th;>mas  King  was  tried  and  con- 
Tvcted  Dpon  ao  indictment  charging  him  with 
Uoiuoaaly  and  Eraudnlentty  ombozEUng  on  the 
lOth  VA.  1871,  3<.  of  the  moneys  of  the  London 
Tnm«»ya  C<MnMiiy  (Limited),  bis  masters. 

At  Uie  trial  we  following  evidence  was  given  : — 
Genge  Hellieh,  F.C.  50  V.,  said  : 
Ob  FHdl^,  loth  Fab.  I  mads  a  jonmev  in  ow  10,  ot 
wUoh  priionai  ma  the  oondootor,  at  5.40.  BobinBon 
■od  I  sat  ui  diftreDt  parts  of  the  car.  I  am  aoqaainted 
with  On  diatanoM  tar  whioh  the  tarsa  an  3il.  and  3(L 
Kfleuu  wHa  got  oat  were  Sd.  bwes.  Ea«b  paid  mone^. 
raaoanfaTaaaohatioket.    Twsnty-five  were  3d.    Idid 


4  tfJ.M .  „ 

ttt  a  Sd.  Cn  I  pnl  a  bean  in  1117  Icat  pookat,  and  for  a 
a.  bM  I  pat  a  beam  in  m;  right.  The  number  of  beana 
In  nr  poAali  and  In  Um««  of  Bobuuon's  ooireapoDded. 


lirltfBtl  make  ont  a  ymj  biU  at  the  end  ot  the 

— '- "  '  Llun  ohnnih.    "OBn  Is  an  interval  ol  Sen 

bifon  Umt  start  team.    The  oar  holds 


Both  (aoketa  were  bine.  Sd.  were  bine,  and  3d.  a  ebade 
lighter. 

John  Robinson,  252  W. ; 

I  travelled  by  the  ssme  car.  I  kno*  the  2<l,  and  3d. 
distanosB.  Between  Weatminster  and  Keuninglan  there 
were  eight  onUiile  and  seven  ineide.  Fifteen  at  3d.  aaoh. 
Thej  got  down  before  they  oame  to  Keooiiigton  ohnroh. 
1  saw  them  b1!  pay,  bat  1  do  not  kaon  hoir  mnoh.  All 
received  tioketa  except  two  ladies,  and  no  tiaketa  were 
offered  to  them.  Teo  got  in  mt  Kennington  ohnroh,  and 
rude  to  Brixton  abnrch ;  all  2d.  fares,  makinK  twsnW-flre 
2d.  hree.  These  ten  all  paid,  and  bsd  tieketa.  Tbsre 
were  fifteen  Sd.  fuel,  and  they  all  paid,  and  had  tiekete. 
Some  of  the  lioketa  were  tlirown  on  the  floor  uf  the  oar. 
I  Haw  Kinr  make  ant  hia  way  bill ;  ho  had  plenty  1^  tioie 
to  do  it.  I  took  prisoner  into  oogtody  on  Uonday.  the 
13th  Feb.,  and  ahmrged  him  with  embeziling  3«.,  and  told 
him  it  wonld  be  explained  to  him  at  the  etatioD.  He 
mode  no  answer.  1  searobed  him,  and  toniid  eight  old  Id. 
workman's  tieketa.  No  ooauteifoila  were  found  opon 
him.  I  oaked  him  what  he  had  the  tickets  in  his  poeeei- 
■ion  for,  and  he  said.  "  It  is  very  probable  I  might  have 
more,  fori  often  pntthemin  my  pooket."  I  oompafed 
the  baans  in  my  pookets  with  Uie  other  polios  constable, 
and  they  ooiresponded. 

John  Bemister,  clerk  to  the  UetropoUtan  Tram- 
ways Company,  said : 

Condnctors  have  to  send  their  way  bilta  to  me.  This 
waj  bill,  dated  10th  Feb.,  it  aigned  by  the  prisoner  for 
the  S.IrO  JDnrney.  It  is  ibe  daty  of  coudnotors  to  give 
tiokete  to  eooh  paaaengar.  The  items  are  nine  Sd.  tioksts 
apd  aiiteen  &2.  tieketa.  The  way  bill  does  not  atate  the 
time  of  the  joamey.  but  states  eighth  jonmey,  10th  oar, 
and  it  would  be  about  the  time.  On  the  following  morn- 
ing he  should  pa;  in  a  bag  the  money  he  reoeiTed.  I 
moke  ont  a  statement  and  sand  the  way  biila  and  bogs  to 
the  chief  offioe.  No  one  oan  tamper  with  them.  The 
whole  amonnt  paid  for  this  da;  wonld  be  3C.  li.,  and  for 
thig  one  jonnie;  from  Weatminater  to  Briiton  on  this 
occasion  was  4a.  lid.  Prisoner  hod  no  bosiness  to  have 
theae  old  workmen's  tickets  in  his  possession. 

CroBH-eiamined : 

Mistakes  have  been  made  in  nombering  the  tieketa 
oonseoutiTely.  Tbe  piaotdoe  now  is  to  aoaat  the  rooney 
broaght  in  by  the  oondnotors ;  this  plan  was  oommenoed 
about  a  fortnight  since.  The  oondnotors  bare  to  find 
their  own  change. 

William  Meloy,  traffic  manager  to  the  Meti-o- 
politaii  Tramways  Company,  said: 

Prisoner  waa  a  oondaator  at  28a.,  and  a  bonns  of  2».  6d. 
Der  week.     On  Monda;,  the  13th  Feb.,  1  gave  prisoner 
onatod;  at  the  thirteenth  journey.    The  car  No.  10, 
■       ■  ■  *■    ■  ■    .TBs  Was'     -     -       "  ■  • 


ito  onatodj  at  t 
n  the  eighth  ^'01 


-a" 


HeniyU 


Wastminatar  Bridge  about 


.1  Parliamoiit'Ktrcot,  said: 


The  bi 

waa  for  3!.  la.  9[1.,  bat  the  money  in  the  hag  was  SI.  Oi.  8if. 
This  deUcienoy  would  be  deduat«d  from  hia  wages. 
Tamer  brings  money  and  bags. 

Charles  Turner  said : 

I  fetched  the  baga  from  Bemistor  on  the  morning  of 
the  nth  Feb.     I  took  them  aa  they  were  given  to  me  to 


„ tiekeU 

when  the  oar  ia  nearW  fall,  which  ia  generally  after  wo 
paas  the  Heronles,  and  if  two  or  throe  get  in  after  that  I 
take  their  fores  and  give  them  tickets  as  the;  oome  ont, 
and  eaah  pasaenger  had  a  ticket.  The  oonatable  has 
made  on  error  in  saying  I  said  it  waa  a  osoal  thin^  Ira 
m«  to  oorry  tickets.  1  Mod  nol^taum  (A  ^ba  ^^ai&.  \^a& 
a  few  old  penny  tioketa  in  mj  ^^^sh  kj&kA.  ^Vi^<^^ 
——  naed  any,  a&d  iiiaae  bi»  "Sm  ovii  ^i^Wha^iiiwA.  <». 


154 


MAGISTRATES'  CASES. 


C.  Cas.  B.] 


Beg.  v.  Fletgusr. 


[C.  Gas.  B. 


me.  The  oonstable  never  told  me  I  was  oharsed  with 
embezslinff  Ss. ;  he  never  mentioned  the  amoont.  They 
oonld  not  tell  whether  they  were  2d.  or  3d  tickets  that  I 
delivered. 

At  the  oonclusion  of  the  above-mentioned  evi- 
dence the  prisoner's  counsel  submitted  that  there 
was  not  sufficient  evidence  to  go  to  the  jury. 

The  court,  however,  left  the  case  to  the  jury,  who 
returned  a  verdict  of  guilty,  and  the  court  thereupxm 
reserved  the  following  points  for  the  decision  of 
the  Court  for  Crown  Cases  Reserved : 

First,  was  it  necessary  to  prove  the  actual  pay- 
ment to  the  prisoner  of  the  money  charged  as  being 
embezzled,  or  were  the  jury  at  liberty  to  infer  such 
payment  from  the  whole  of  the  circumstances 
proved  in  evidence. 

Secondly,  was  there  any  evidence  to  show  that 
the  prisoner  received  more  money  than  he  ac- 
counted for,  or  sufficient  evidence  to  go  to  the 
jury  on  the  whole  case. 

The  court  respited  indgment,  and  admitted  the 
prisoner  to  bail  until  the  decision  of  the  Court  for 
Crown  Cases  Reserved  shall  be  known. 

£.  Ri(  HARD  Adams,  Chairman. 

Oj)i»<nheim  for  the  prisoner. — The  conviction  was 
wrong,  for  the  evidence  was  insufficient.  It  was 
necessary  to  prove  that  the  prisoner  actually 
received  7tt.  IIJ.,  the  aggregate  amount  of  fifteen 
*fkl.  fares  and  twenty-five  2d,  fares.  The  witnesses 
cannot  say  what  sum  each  or  any  of  the  passengers 
paid,  only  that  each  paid  money.  It  is  not  to  be 
inferred  that  each  paid  the  right  fare  simply 
because  they  ought  to  have  done  so.  [Blacilburn, 
J. — It  is  not  an  unreasonable  inference  that  each 
passenger  paid  the  right  fare,  and  that  the  pri- 
soner received  it.]  There  cannot  be  embezzlement 
until  it  is  proved  that  the  money  alleged  to  be 
embezzled  has  been  actually  received.  [Bylks,  J. 
— There  was  evidence  of  the  receipt,  for  that  would 
be  the  reasonable  and  probable  result  from  what 
was  seen  by  the  witnesses.  Bovill,  C.  J. — The 
prisoner's  own  statement  that  each  passenger  had 
a  ticket  is  as  good  evidence  that  he  receivea  all  the 
fares  as  well  could  be.]  In  Bex  v.  Chaptnan 
(1  Car.  &  K.  119),  where  it  was  the  duty  of  a  clerk 
to  receive  money,  pay  wa^s  out  of  it,  and  make 
entries  of  all  moneys  received  and  paid  in  a  book, 
and  enter  the  weekly  totals  of  receipts  and  pay- 
ments in  another  book,  upon  which  lust  book  he 
paid  over  his  balances,  the  clerk  having  entered 
weekly  payments  in  the  first  book  25Z.,  he  entered 
them  m  the  second  book  as  35Z.,  and  two  months 
after,  in  accounting  with  his  employer,  made  his 
balance  lOL  too  little,  and  paid  it  over  accordingly, 
it  was  held  that  he  could  not  be  convicted  of  em- 
bezzlement without  proof  that  ho  had  received 
some  particular  sum  and  had  converted  the  whole 
or  part  of  that  sum  to  his  own  use;  secondly, 
there  was  no  evidence  to  shew  that  the  prisoner 
received  more  money  than  he  accounted  for.  The 
evidence  was  that  the  prisoner  made  out  a  way- 
bill for  each  journey,  ana  on  the  following  morning 
he  paid  in  a  bag  the  money  he  receivea — a  lump 
sum  of  3/.  Os.  8*i. — to  a  clerk,  who  sent  it  and  the 
way  bills  over,  with  a  statement,  to  the  chief  office. 
ITiere  was  only  one  way  bill  put  in  evidence  relat- 
ing to  the  journey  in  respect  of  which  the  money 
was  alleged  to  have  been  embezzled.  The  other 
way  bills  for  that  day  should  have  been  produced  : 
Rex  V.  JontM,  Car.  &  P.  834. 

BoYiLL,  C.  J. — I  think  there  was  sufficient  evi- 
dence  on  both  pmnts.    It  was  the  prisoner's  duty 
/o  receive  the  mres  when  he  issued  the  tickets,  and 


the  evidence  was  that  fifteen  of  the  passengers 
were  3c/.  fares,  and  twenty-five  2d.  fares,  and  that 
each  paid  monejr  to  the  prisoner,  and  the  prisoner 
gave  to  each  a  ticket.  The  amount  of  these  fiues 
would  be  7 it.  Ihl.,  and  it  was  the  prisoner's  doty  to 
have  received  that  money.  The  witnesses  saw 
them  all  pay  mone^  to  the  prisoner.  The  evidenoe 
is  almost  conclusive  that  the  prisoner  reosived 
7k.  11(2.  Tlien  did  he  eml>ezzle  any  part  of  that 
sum  P  He  did ;  for  he  made  out  a  false  aooonnt 
of  the  number  of  passengers,  and  paid  over  onlr 
4«.  lid.    Tlie  conviction  will  therefore  be  affirmeiL 

Martlv,  B.— There  was  clear  evidence  on  both 
]X)iut8.  It  was  not  absolutely  conclusive — ^it  was 
circumstantial  evidence ;  and  I  should  have  drawn 
the  same  conclusion  as  the  jnry,  that  the  pri- 
soner received  7*.  lid.  and  paid  over  only  4*.  llrf., 
and  eml)czzled  the  remainder. 

The  other  Judges  concurred. 

Convtrtion  afirmed. 


Sa4Mrd4ty,  Apnl  29,  1871. 
(Before  Bovill,  C.J.,  Martin  and  Bramwell,  BE., 

BtLKS  AXD  BlACRBrRN,  JJ.) 

Reg.  0.  Fi^TciiKK. 

Perjury — AMlinfion  summons — jHri§diciioH  to  h«tr 
—7  J  8  Vict  r.  101—8  cj-  9  Vict,  e,  10. 

The  7  «5'  8  Vicf.  c,  101,  8,  2,  in  the  cime  of  an  appti- 
cafltm  by  a  woman  h'for*'  ihe  hirth  of  a  hazard 
child  iiyaintttthe  puhiiivt'  fafUor  for  a  maitUenancf 
summons  rvquirt's  thai  "  the  woman  shall  make  a 
dt'fyosition  upon  tuith  staiing  who  is  thi*faiher  qf  the 
chihIJ'*  A  snmmofuf  havintj  isswd  in  such  a  cate^ 
the  dt'f'ndnnt  appcarM  thereto,  nuule  no  ohjecticn 
tnthr  summons,  and  wasfxaminedf  and  committed 
p**rjury  : 

Hrld,  that  tho  may  i strait'  had  Jurisdiction  to  hear  the 
snm  nwns,  thed*fcndanthyappfHtrinq  having  vNUved 
any  objection  thereto  on  the  yrouml  thai  mere  tra* 
no  writti'n  deposition  of  the  woman  tnade  npom  tha 
application  wr  the  summons. 

Case  reserved  for  the  opinion  of  this  court  by 

Cleasby,  B. 
The  prisoner  was  tried  before  me  at  the  spriitf 

assizes  for  the  county  of  Derby  for  peijury  alJegcia 

to  have  been  committed  by  htm  at  the  hearing  of 

an  affiliation  summons. 
The  following  is  a  co})y  of  the  summons : 

Derbyshire  to  trif .— To  Thomas  Flatoher,  of  HaaaorJa 
the  county  of  Derbv.  Whereas,  applioatioii  htAh,  tUsw 
been  made  to  me,  tne  Qnderdi|{iiea,  one  of  Hsr  Majaalji 
jastioes  of  the  peaoe  for  the  ooontj  of  Deriij*  hj  Jmn 
Bestwiok,  single  woman,  residing  at  Heaaor,  m  Urn  pil^ 
sessional  division  of  the  said  ooanty  for  whioh  I  aotk  BQV 
with  child,  of  which  child  she  hath  this  daj  dvfy  sinks 
on  oath  before  me,  the  said  jnstioe,  that  joa  an  Ihi 
father,  for  a  sommons  to  be  swred  on  yoa  to  appear  ala 
pet^  sessions  of  the  peaoe,  aooordiiig  to  the  mm  of  Ihi 
statate  in  snch  case  nude  and  provided. 

These  are,  therefore,  to  require  yoa  to  imsar  at  Ihi 
petty  sessions  of  the  jastioes,  holdea  at  tha  jWtipa  lai 
m  Heanor,  in  the  said  ooon^,  being  the  petty  aaiilos 
for  the  division  in  whioh  I  nsnally  aot,  on  Mondy»  Ihi 
let  Ang.  1870,  at  eleven  o*olook  in  the  f orenoon,  to  aaavw 
any  oomplaint  wfaloh  she  shall  then  and  taera  aakt 
against  yon  tonohing  the  premiees.    Herein  faU  joa  Mt 

Qtven  under  my  nand,  at  Heanor,  in  tha  aaid  oeairty 
of  Derby,  this  25th  Anril  187a  M.  MumT. 

NoTS.— If  yon  na|gMot  to  appear  at  tha  pat^  aaariflsm 

as  above  stated,  the  joatioea,  npon  proof  Ihal  Ihia  siibibW 

has  been  duly  serred  npon  yon,  or  left  at  joor  laat  phaa 

of  abode,  may  prooeed,  if  th^  think  fit,  at  tiia  pat^  ai^ 

.  siona  thmin  named,  to  make  an  order  upon  jos«  aaiha 

I  p«Mftf%tiJft«K  ^\3bacU]daliQiTa  lafafvad  to^to  pays 
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■am  to  tbe  nid  mother  for  its  maintenanoe,  Mud 
uu  for  ooflts  and  expenses. 

application  for  the  summons  was  made 
the  birth  of  the  child,  and  the  magistrate's 
rbo  was  called  as  a  witness  before  me  stated 

0  written  deposition  was  made  upon  the 
ition.  He  also  stated  that  when  the  appli- 
was  made  the  complainant  was  sworn,  and 
J  made  a  statement  to  the  effect  stated  in 
nmons. 

counsel  for  the  prisoner  referred  to  the 
«  7  A  8  Vict.  c.  101,  and  8  Vict.  c.  9,  and 
ded  that  it  was  essential  that  there  should 
eposition  in  writing  upon  oath  to  give  the 
rate  jurisdiction  to  near  the  case, 
enred  the  point  for  the  consideration  of  this 
and  took  the  opinion  of  the  jury  whether 
iaoner  had  knowingly  stated  oefore  the 
rate  what  was  untrue.  The  jury  found  him 
and  I  let  him  go  on  bail  to  appear  if  called 
9  receive  sentence  at  the  next  assizes. 
question  for  the  opinion  of  the  court  is, 

V  it  is  essential  to  give  the  magistrate  juris- 
to  hear  the  implication  summons  that  there 
have  been  a  written  deposition  upon  oath 

complainant  when  the  application  for  the 
ms  was  made.  A.  Cleasby. 

.  Brigfoioe,  for  the  prisoner. — The  conviction 
onff,  for  the  magistrate  had  no  jurisdiction 
e  the  summons  upon  the  verbal  statement 
mother.  The  statutes  require  that  she 
make  a  deposition  on  oath  stating  who  is 
lier  of  the  child.  The  7  A  8  Vict.  c.  101,  s.  2, 
that  any  single  woman  who  ma;^  be  with 
nay,  before  the  birth  of  such  child,  make 
;tion  to  a  justice  of  the  peace  for  a  summons 
srved  on  the  putative  father,  and  when,  as  in 
osent  case,  the  application  is  made  before 
■th  of  the  child,  the  woman  is  to  make  *'  a 
ikm  on  oath,"  stating  who  is  the  father  of 
lild,  and  the  justice  is  thereupon  to  issue 
nmons  to  the  person  alleged  to  oe  the  father 
child  to  appear  at,  Ac.  And  by  sect.  3,  on 
pearanoe  of  the  person  so  summoned,  the 
s  are  to  hear  the  evidence,  and  may  adjudge 
w  to  be  the  ^her.  Then  the  8  A  9  Vict. 
4v  plovidee  that  justices  in  petty  sessions  may 
in  order  "in  respect  of  anv  such  applica- 
rithin  two  calendar  morths  from  the  birth  of 
ild.  The  word  "  deposition"  is  defined  in 
ir^B  American  Law  Dictionary  to  mean  the 
cut  of  a  witness  reduced  into  writing  in  due 
tf  law,  by  virtue  of  a  commission  or  other 
1^  of  a  competent  tribunal,  or  acoordinff  to 
imrions  of  some  statute  law,  to  be  used  on 
il  of  a  onestion  of  fact  in  a  court  of  justice, 
teter's  Dictionary  it  is  defined  (1)  the  act 
ing  testimony  on  oath;    (2)   the  attested 

1  testimony  of  a  witness  —  an  affidavit. 
WMLL,  B.  — In  indictments  for  perjury, 
w  verbal  or  written,  it  is  usual  to  allege 
e  defendant  did  say,  depose,  swear,  and  give 
oe;  and,  by  the  14  A  15  Vict.  c.  100,  s.  20.  it 
led  that  it  shall  be  sufficient  in  indictments 
rimy  to  state  ''before  whom  the  oath,  | 
mOKtt  declaration,  affidavit,  deposition,  bill, 

V  notice,  certificate,  or  otiier  writing  was 
'  That  seems  to  class  depositions  among 
I  doonments.]  The  8  A  9  Vict.  c.  10,  whi(£ 
le  FMid  together  with  the  7  A  8  Vict.  c.  101, 
k  form  of  applioatwn  hv  a  woman  before  the 
I4lia  oUd,  whioh  ooDcmdea,  "exhibited  and  i 


sworn  before  me  the  day  and  ^ear  first  above 
written."  [Bovill,  C.J. — In  Richardson's  Dic- 
tionary "  depose "  is  said  to  mean  "  to  ^ve 
evidence  or  bear  testimony."]  There  is  a  ditfe- 
rence  in  the  way  of  prooeeding  between  appli- 
cations before  and  after  the  birth  of  the  child. 
Where  the  application  is  after  the  birth  the  form 
commences,  "  The  information  and  application  of," 
whereas  in  the  case  of  an  application  before  birth, 
it  is  "Application  and  deposition  of."  [Black- 
burn, J.— It  would  seem  that  a  deposition  is  a 
record  of  what  is  said  on  oath  before  the  magistrate. 
This  form  is  a  direction  to  the  magistrate  to  make 
a  record  of  the  deposition  of  the  applicant,  but  it 
is  not  a  condition  precedent  to  his  jurisdiction  to 
issue  the  summons  that  this  should  be  done.  I  do 
not  think  that  neglect  by  the  magistrate  to  do  that 
would  make  an  order  upon  a  summons  so  issued 
not  enforceable,  and  a  fortiori  would  not  prevent  a 
person  firom  bein^  indicted  for  perjury  committed 
upon  the  hearing  of  the  summons.  Bkam- 
WELL,  B. — Was  the  magistrate  acting  without 
jurisdiction  in  hearing  the  summons  for  not  having 
taken  down  the  woman's  evidence  in  writing  ?]  In 
Be^.  V.  Berry  (8  Cox  C.  C.  121 ;  BelVs  C.  C.  46) 
and  B^,  v.  ahoM  (L.  A  C.  679 ;  34  L.  J.  169,  M.  C.) 
the  objection  was  the  non-production  of  the  sum- 
mons, which  was  held  to  be  cured  by  the  appear- 
ance of  the  man  at  the  hearing  of  the  summons ; 
but  here  the  doctrine  of  waiver  cannot  apply*  ^or 
the  statute  requires  the  deposition  on  wnich  the 
summons  is  to  issue  to  be  in  writing.  The  follow- 
ing cases  were  then  referred  to : 

Reg,  V.  Bimimons^  8  Oox  C.  0. 190 ; 
Reg.  V.  BmiUh,  37  L.  J.  6,  M.  C;  11  Oox  C.  C.  10; 
Bag,  V.  Pea/me,  32  L.  J.  75,  M.  C. ;  9  Cox  C.  C.  258 ; 
Reg,  V.  Hughes,  7  Cox  C.  C.  286 ;  D.  A  B.  188 ; 
Reg,  V.  Millard,  6  Ck>x  C.  C.  150. 

BoviLL,  C.  J. — Mr.  Bristowe  has  argued  this  case 
extremely  well,  and  urged  everything  that  could 
be  said  in  favour  of  the  objection.  The  jurisdic- 
tion of  the  maffistrate  in  this  case  to  hear  the 
summons,  and  ^vniich  was  exercised  when  the  false 
oath  was  taken,  depends  upon  the  7  A  8  Vict, 
c.  101,  8.  8,  which  enacts  that  nfter  the  birth  of  the 
child,  on  the  appearance  of  the  person  summoned, 
or  on  proof  that  the  summons  was  duly  served,  Ac., 
the  justices  in  petty  sessions  shall  near  the  evi- 
dence of  the  woman,  and  shall  also  hear  any 
evidence  tendered  by  the  person  alleged  to  be  the 
&ther.  A  hearing  of  the  summons  did  take  place, 
and  on  that  hearing  the  defendant  was  examined, 
and  gave  felse  evidence,  for  which  he  was  after- 
war(£(  indicted  and  convicted  of  perjury.  On  the 
trial  of  the  indictment  it  was  objected  that  the 
defendant  was  not  regularly  summoned  before  the 
magistrate,  because  the  woman  had  not  made  a 
deposition  on  oath  before  the  summons  was  issued. 
There  was,  in  fact,  a  summons,  and  the  defendant 
appeared  to  it.  Mr.  Bristowe  contended  that  the 
statute  meant  that  the  woman  should  make  a 
deposition  in  writing  before  the  summons  was 
issued.  The  statute  does  not  say  that  the  deposi- 
tion is  to  be  in  writing,  and  I  should  have  thought 
it  meant  an  ordinary  deposition.  Ordinarily  a  de- 
position in  proceedings  before  magistrates  is  un- 
aerstood  to  imply  that  the  maker  of  it  shall  be 
sworn  and  examined,  and  his  testimony  taken 
down  by  the  magistrates*  clerk,  and  usually  signed 
by  the  deponent.  But  so  &r  as  depositiona  b^loic^ 
magistrates  are  oonoenmedi,  ^VkS?  %ac^  \aiksoL  ^^-^ra 
anddgned under  ibe  11  &  1^ NifAu ^ ASi^^^Vl,^ 
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that  they  may  be  used  in  evideucc  in  cases  where 
the  witnesses  may  become  unable  to  attend  at  the 
trial.  But  that  statute  does  not  apply  to  cases  like 
the  present.  No  doubt  the  8  A  9  Vict.  c.  10,  enacts 
that  if  the  proceedings  are  in  the  form  of  or  to  the 
like  tenor  and  effect  as  the  forms  in  the  schedule 
to  that  Act,  they  shall  be  taken  to  be  valid  and 
sufficient ;  but  the  statute  does  not  require  them 
to  be  in  such  form.  And  the  section  applies  as 
well  to  proceedings  taken  before  that  Act  as  to 
future  proceedings.  Now,  in  this  case  it  seems  to 
me  to  DC  immaterial  to  determine  whether  the 
statute  requires  the  deposition  to  be  in  writing  or 
not,  for  if  the  woman  is  simply  to  depose  orally, 
and  the  magistrate  is  to  make  some  record  of  her 
evidence,  there  is  in  this  case  a  written  statement 
in  the  summons  that  the  woman  was  with  child, 
and  had  sworn  that  the  defendant  was  the  father, 
and  had  applied  for  a  summons  against  him.  That 
is  a  document  to  the  like  tenor  and  effect  as  the  one 
in  the  schedule.  Even  if  there  had  been  no  record 
at  all  of  the  deposition  of  the  woman  on  the  appli- 
cation for  the  summons,  it  is  impossible  to  ais- 
tinguish  this  case  from  liey  v.  Bt^rry  (6  Cox  C.  C. 
121.)  That  decision  is  the  more  important,  because 
it  was  upon  this  very  statute.  The  application  in 
that  case  was  more  than  twelve  months  after  the 
birth  of  the  cliild,  and  before  the  summons  was 
issued  there  was  no  evidence  on  oath  as  required 
by  7  A  8  Vict.  c.  lOl,  s.  2,  tlrnt  the  putative 
father  had  paid  money  for  the  maintenance  of  the 
child  withm  twelve  months  next  after  its  birth. 
The  objection  was  that  the  magistrates  had  no  juris- 
diction to  hear  the  summons,  upon  the  hearing  of 
which  the  perjury  had  been  committed.  This  case 
and  that  seems  to  me  to  be  identical.  In  that  case 
the  question  was  whether  the  proof  on  oath  of  the 
payment  of  money  by  the  putative  father,  and  in 
this  whether  a  deposition  in  writing  was  a  con- 
dition precedent  to  the  issuing  of  the  summons. 
The  court  held  that  the  defendant's  appearance  to 
the  summons  was  conclusive,  he  having  made  no 
objection  to  the  summons  on  the  hearing,  but 
denied  the  paternity  only.  Lord  Campbell,  C.J., 
said :  "  The  proceeding  against  the  putative  father 
of  a  bastard  child  to  obtain  an  order  of  maintenance 
is  not  a  proceeding  in  pwnam  to  punish  for  a  crime, 
but  merely  to  enforce  a  pecuniary  obligation,  and 
is  a  suit  within  the  meaning  of  the  14  &  15  Vict, 
c.  99,  ss.  2  and  3,  for  which  reason  the  defendant  was 
admitted  as  a  witness  on  his  own  behalf.  Then, 
what  is  the  summons  which  we  have  to  consider  ? 
The  process  to  bring  the  defendant  into  court  in  a 
civil  suit.  I  incline  to  think  that,  according  to 
strict  regularity,  before  the  summons  issued  there 
ought  to  have  been  evidence  on  oath  of  the  pay- 
ment of  the  money,  although  it  is  not  expressly 
required  by  the  statute  to  be  on  oath,  as  in  the 
case  where  the  complaint  is  made  before  the  birth 
of  the  child."  Here  there  was  a  summons  which 
stated  that  evidence  had  been  griven  that  the 
woman  was  with  child  and  the  defendant  was  the 
putative  father,  as  required  by  the  statute;  and 
even  if  it  had  not  so  stated,  yet  the  defendant, 
having  appeared,  the  magistrate  had  jurisdiction 
to  hear  the  summons.  The  case  is  not  distinguish- 
able  from  Heg,  v.  Berry,  and  the  conviction  must 
be  affirmed. 

Martin,  B. — I  am  of  the  same  opinion.    I  agree 

that  the    word    "deposition"    in  sect.  2  means 

Botnetbing  in  writing.    The  definition  of  the  word 

io  Webater'a  Dictionajry  gives  the  ordinary  under- 


standing of  it.  The  two  Acts  (7  A  8  Yict.  c  101 
and  8  4^  9  Vict.  c.  10)  are  to  be  read  together,  and  so 
reading  them  they  satisfy  me  that  that  is  the  mem- 
iug  of  it.  The  7  iS^  8  Vict.  c.  101,  8.  2,  oontains  a 
positive  enactment  that  if  the  appUcation  be  made 
tx^f  ore  the  birth  of  the  child,  the  woman  shall  make 
a  deposition  on  oath  stating  who  is  the  fitther  of 
the  child.  And  it  seems  to  me,  from  the  S  A9 
Vict.  c.  10,  s.  1,  that  it  is  to  be  a  statement  on  oifth 
taken  down  in  writing ;  and  althou|(h  the  woman 
refuses  to  sign  it,  yet,  if  the  magistrate  signs  it, 
that  would  be  a  deposition  within  the  meaning  of 
this  enactment.  1  think,  therefore,  the  proceed- 
ing was  iritigular,  and  that  a  written  statement  of 
what  was  dciK)sed  to  by  the  woman  on  oath  oogbt 
to  have  been  drawn  up  to  the  like  efltect  of  the 
form  in  the  schedule  to  the  B&9  Yict.  o.  10.  The 
defendant,  however,  appeared  to  the  summons  and 
made  no  objection  to  the  irregularity.  It  was  com- 
petent to  the  defendant  to  waive  the  objectioii, 
and  he  did  so,  and  upon  such  waiver  the  magis- 
trate liad  lawful  authority  to  hear  and  decide  unm 
the  summons.  They  were  then  acting  jndiciakly, 
sufficiently  so  to  make  a  man  guilty  of  perjury  who 
wilfully  swore  &lsely  upon  a  matter  material  to  the 
issue  then  before  them. 

Bramwkll,  B. — I  am  of  the  same  opinion. 

Bylks,  J. — I  am  of  the  same  opinion.  I  think 
that  all  the  matters  necessary  to  sive  the  justices 
jurisdiction  concur  in  this  case.  The  parties  were 
present  at  the  hearing  of  the  summons  within  the 
ma^stratcs*  jurisdiction.  There  had  been  an  appli- 
cation for  the  summons ;  the  summons  had  oeen 
issued;  the  defendant  appeared  to  it,  and  com- 
mitted wilful  false  rxsrjury  at  the  hearing  of  it.  I 
agree  that  the  wora  '*  dcix>Hition  **  means  a  state- 
ment of  evidence  reduced  into  writing  in  the  ordi- 
nary form.  But  7  A  8  Vict.  c.  lOl,  s.  3  Taries 
this  in  the  case  where  the  appearance  is  after  the 
birth  of  the  child,  and  diroc:t8  the  justices  merely 
to  hear  the  evidence.  To  take  the  deposition  i 
the  woman  as  required  by  sect.  2,  and  to  hear  the 
evidence  as  directed  by  sect.  3,  are  in  my  <^nnioD 
two  distinct  things.  The  summons,  however,  it 
only  necessary  to  bring  the  putative  father  into 
court ;  and  when  he  is  in  court  the  justices  have 
jurisdiction  to  hear  and  decide  the  cas^  and  any 
irregularity  in  the  issuing  of  such  summons  is 
cured  by  the  appearance. 

Blacrburx,  J.— I  am  of  the  same  opinion.  Ob 
the  construction  of  the  7  A  8  Vict.  c.  191,  s.  2, 1 
think  that  the  meaning  of  the  words,  **  shall  make 
a  deposition  or  oath  "  is  that  the  evidence  diaU  be 
taken  on  oath,  and  taken  down  in  writiiijg  vndBf 
the  sanction  of  the  magistrate.  But  whe^ar  sooh 
deposition  is  to  be  signed  by  the  witness  and  after 
wards  signed  by  the  magistrate  is  a  matter  wfaich 
we  need  not  now  consider.  I  doubt  whether  the 
statute  is  anything  more  than  directcny  as  to  the 
matters  required  by  sect.  2,  for  there  are  no  woldi 
to  oust  the  justices  of  all  jurisdiction  in  case  the 
requisitions  are  not  complied  with.  The  magii- 
trate  would  be  justified  in  refiising  to  issue  a 
summons  if  the  directions  of  the  statute  are  not 
followed,  but  an  order  made  on  a  summons  after 
appearance  would  be  good,  uotwithstanduoff  raoh 
irre^^ularity.  The  case  of  Reg  v.  Beny^  wmbh  ia 
undistinguishable,  concludes  this  case,  for  it  waa 
there  held  that  all  irregularities  in  the  iBsniiig  of 
the  summons  are  cured  l>y  waiver. .  YHien  a  apecbl 
jurisdiction  is  conferred  by  statute  pro  Mae  vies, 
\  piooS  mna\i  \m  ^^cocl  that  it  has  heen  pcopaify 
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nerciaed  in  every  partioular;  but  where  th6 
jnrudictioQ  creatod  is  large,  and  the  court  has  a 
Kenernl  jurisdiction  over  nuuij  things,  though  its 
deciBioa  tnajr  be  quashed  in  a  pctrticiilnr  rrmtter, 
Tel  the  juriadictiou  to  hear  the  matter  retnnins. 
Take  for  example  the  case  oE  an  indictment. 
tried  ia  one  county,  and  the  offence  was  committed 
in  Another  county,  and  the  conviction  therefore 
qnaahed  for  error  in  fact,  yot  I  ehould  be  very 
KUTj  to  sBv  that  penury  could  not  be  assigned 
optm  wilfully  false  evidence  given  on  the  trial. 

Coaviellon  t^rmiid. 
Attorney  fbr  the  prisoner,  8.  L^ech,  Derby. 


Snlwrday,  May  6, 1871. 

(Before  Bovill,  C.  J.,  Habtin,  B.,  Bylbs,  J.,  Bram- 
WSLU  B.,  and  Buckbdrn,  J.) 
Rbo.  n.  White  anu  ornEBS. 

Famtt   and   cMJd—AhandunmetU   and   Bjspoaiire— 
Fathers  diUy—24  ^  25  Viet,  c  100,  o.  27. 

A  ntofA^r  of  a  child  uiulor  (ion  yean  if  age  br'inghl 
it  and  Ufi  ii  onUide  Ih^  failitr't  hoime  {/hii  iiol 
lining  Kith  her  husbmid,  the  father  nf  if).  Hu 
vat  innide  the  house,  and  the  ealli^  oiit,  "  Bill, 
henft  your  child;  I  can't  keep  it.  I  am  gone." 
He  pritona-  some  time  afieruiiirds  eaiiie  out, 
stepped  oner  the  child,  and  went  away.  AbmU  an 
hoiT  and  a  half  afterwards  the  fallier'g  attention 
•DO*  of/ain  ealied  to  the  child  stiU  luiitg  in  ilie 
road.  Hi*  anmer  mat,  U  mutt  bide  tliere  for 
what  he  knew,  and  then  flie  mother  ought  to  be 
taketk  tip  for  the  miirder  of  U.  When  hit  atten- 
(mm  tMM  colled  to  it  again,  lie  laid  he  ilioiM  not 
lou^  ii;  thote  that  piU  it  there  miut  come  aiid 
taia  it.  Later  on  the  child  teas  found  by  tlie 
potiee  in  the  road,  cold  and  ttiff;  but  by  care  it  toot 


Hdd,   that   the  father   wot   properly    conoicfed   of 
aiamdoning   and  exposing   the   eliild  within   the 
mMMing  qfthe  24  ^  25  Vld.  c.  100,  «.  27. 
Cul  rearared  for  the  opinion  of  this  court  at  the 
WiuobMter  Michaelmaa  Quarter  SesBions  1870. 

Tha  priaonere  were  indicted  at  the  quarter 
■eniona  for  the  county  of  Southampton,  held  at 
Winchester  on  the  19th  Oct.  1870,  nnder  the  Act 
M  A  25  Vict,  a  100,  s.  27,  for  that  they  did  on  the 
let  Sept  1870,  nnlawfutly  and  wilfully  abandon 
and  a^mse  »  certun  child,  then  being  under  the 
1^  tt  two  fewe,  whereby  the  life  of  the  said  child 
ma  andangered. 

It  Hwand,  from  the  evidence,  that  Emily 
WhitA  (Ow  wifb  ot  William  White),  who  was  not 
"vliwlf"  ia  tha  indictment,  wae  the  mother  of 
the  child,  whioh  was  about  nine  months  old  at 
ttie  tmw  meotitMied  in  the  indictment.  On 
that  dar  ahe  had  an  interview  with  her  husband, 
from  wnom  she  had  been  livuw  apart  since  the 
llt^  Auk.  d  tiie  same  year,  and  asked  him  if  he 
intendadto  give  her  money  or  victuals ;  he  paseed 
by  ber  without  anBwering,  and  went  into  bis 
bonao,  this  waa  afaont  7  p.m.  His  mother, 
!■  Uaria  White,    shut  the  wicket  of 


the  gardsn,  and  fbrbade  his  wife  fhnn  coming 
in.  Tha  wife  then  went  to  the  door  of  the 
hooae,  laid  tha  child  down  dose  to  the  dotv,  and 
«aO«d  out,  "  KU,  here's  yoor  child ;  I  can't  keep  it. 
lungonaw"  Bha left,  and  waa  seen  no  more  that 
ai^  EOmbIIj  after,  William  White  come  out  of 
the  hoQM,  at^ped  over  tha  dbiU,  and  wont  away. 
AboBt8JOpja.tirpwiUiBaiwnf>iinii1tiioohgdiyiog  j 


in  the  road  outside  the  wicket  of  the  garden,  which 
wasafew  vardsfrom  the  house  door ;  it  was  dressed 
in  short  clothes,  with  nothing  on  its  head ;  they  re- 
mained at  the  spot  till  about  lOn.m,,  when  William 
White  came  home.  Thej  told  him  that  his  child 
wuH  Iving  in  the  road.  His  answer  waa,  it  must 
bide  there  for  what  he  knew,  and  then  the  mother 
ought  to  be  taken  up  for  the  murder  of  it. 

Another  witness,  Maria  Thorn  (the  mother  of 
his  wife)  deposed  also  to  the  fact  that  about  the 
same  time,  in  answer  to  ber  observation  that  he 
ought  to  take  the  child  in,  he  said,  he  should  not 
touch  it ;  those  that  put  it  there  must  come  and 
take  it.  She  then  went  into  the  house.  About 
11  p.m.  one  of  the  two  witnesses  wont  for  a  police 
constable,  and  returned  with  him  to  the  place 
about  1  ft.m.,  when  the  child  was  found  lying  on 
its  face  in  the  road,  with  its  clothes  blown  over  ita 
waist,  and  cold  and  stiff.  The  constable  took 
charge  of  it,  and  by  his  care  it  was  restored  to 
animation.  At  4.30  a.m.,  the  contitobie  went  to 
the  house,  and  asked  William  White  if  he  knew 
where  his  child  was.  HeBmd"No."  On  being  asked 
if  ho  knew  it  was  in  the  road,  be  answered  "  Yes." 
It  appeared  that,  during  the  time  which  elapsed  be- 
tween William  White  leaving  his  house  abont 
7  p.m.,  and  his  return  about  10  p.m.,  he  had  been  to 
the  police  constable  stationed  at  Beaulicu,  and  told 
htm  that  there  had  been  a  disturbance  between 
him  and  his  wife,  and  wished  him  to  come  np  and 
settle  it,  but  he  did  not  say  anything  about  the 
child. 

The  prisoner's  counsel  objected  that  upon  these 
facts  there  was  no  evidence  of  abandonment  or  ex- 
posure under  the  Act  bj  William  White. 

He  also  objected  that  there  was  no  evidence 
against  John  White  and  Uaria  White. 

The  court  were  of  opinion  that  there  was  no  evi- 
dence aeainst  the  two  last-named  prisoners,  but 
overrule  the  objection  as  to  William  Whit«,  as  to 
whom  the  case  was  left  to  the  j  ury,  who  found  him 
guilty. 

The  court,  upon  the  urgent  appeal  of  the  pri- 
soner's counsel,  consented  to  reserve  a  case  for  the 
opinion  of  the  Court  for  the  Consideration  of 
Urown  Cases  Reserved,  and  the  question  is  whether 
the  prisoner  William  White  was  or  was  not  properly 
convicted  upon  the  facts  as  above  stated. 

Judgment  upon  the  conviction  wae  postponed, 
and  the  prieoner  remitted  toprison,  to  bo  discharged 
on  rectwnisance  of  bail  to  appear  to  receive  judg- 
ment when  called  upon.  The  prisoner  was  subse- 
quently admitted  to  bail,  and  released. 

W.  Clement  B.  Ebdailb. 
No  counsel  appeared  on  either  side. 
BoviLL,  C.  J.— -I  am  of  opinion  that  the  convio- 
tion  is  right,  and  ought  to  be  confirmed.  The 
prisoner  waa  indicted  for  unlawfully  and  wilfully 
abandoning  and  exposing  a  child  under  two  years 
of  age,  whereby  the  life  of  the  child  was  endangered. 
The  child  was  the  child  of  the  prisoner,  and  tb« 
facts  are  :  [His  Lordship  stated  the  facts,  and 
continued :]  On  these  facts  it  was  objected  that 
there  was  no  evidence  of  abandonment  or  ex- 
posure within  the  meaning  of  the  statute.  The 
words  of  the  statute  ore  "  whosoever  shall  nn- 
lawfully  abandon  or  expose  any  child,  being 
under  the  age  of  two  years,  whorebv  Uie  life  m 
snch  child  shall  be  endangered,  or  tkde  health  of 
such  child  shall  have  been,  or  shall  be  likely  to  be 
permanently  imored,  ahall  be  ^i.V^'j  A  ^  tji*- 
namaanor."      And  U  cn.\lb«t\inndi  <£  <i^  «i»Aana. 
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is  proved,  or  there  is  evidence  in  support  of  it,  the 
conviction  was  right.  Now,  the  father  was  entitled 
to  the  custody  and  possession  of  the  child,  and  he 
was  entitled  to  exercise  control  over  it,  and  was 
bound  to  maintain  and  provide  for  it,  and  to  pro- 
tect it,  both  morally  and  legally.  The  prisoner 
was  aware  that  the  child  was  lying  at  his  door, 
and  there  was  clear  evidence  that  he  knew  it  was 
there,  and  therefore  he  had  the  opportunity  of 
protecting  it.  The  only  question  is,  was  there 
evidence  for  the  jury  in  support  of  the  conviction ; 
and  I  am  clearly  of  opinion  that  there  was  evi- 
dence on  which  the  jury  ii^ht,  and  ought  to  have 
convicted  the  prisoner.  T^e  child  was  lying  in 
the  road  exposed,  and  its  life  was  endangered,  and 
in  consequence  of  the  exposure  it  was  nearly  dying. 
The  relationship  of  a  father  as  regards  his  duty 
to  his  child  is  different  from  that  of  any  other 
l)erKon,  and  in  this  case  there  was  abundant 
evidence  both  of  exposure  and  abandonment  of 
the  child  by  the  prisoner. 

Martin,  B. — I  concur.  At  one  time  I  had  some 
doubt  upon  the  construction  of  the  statute.  The 
obvious  and  plain  meaning  of  the  enactment  struck 
me  at  first  as  bein^  that  the  person  guiltv  of  the 
offence  of  abandoning  and  exposing  a  child  should 
have  been  in  the  actual  possession  of  the  child. 
But  there  is  no  doubt  that  a  father  is  bound  to 
TnftiyitAJn  and  support  his  child ;  and,  upon  the 
facts  in  this  case,  it  may  be  said,  without  straining 
the  language  of  the  statute,  that  the  prisoner 
was  ^Ity  of  abandoning  and  exposing  his  child 
withm  the  meeninff  of  the  statute. 

Bramwell,  B.--I  am  of  the  same  opinion.  If 
some  one  who  had  had  the  child  to  nurse  had 
brought  it  and  left  it,  as  was  done  in  this  case,  no 
one  could  have  doubted  that  the  prisoner  under 
the  circumstances  had  abandoned  and  exposed  it ; 
and  it  is  iust  the  same  now,  though  the  mother 
brought  the  cliild. 

Blackburn,  J. — I  am  of  the  same  opinion.  I 
agree  that  the  other  prisoners  were  entitled  to  be 
acquitted  s^thouffh  tney  had  not  performed  their 
duty,  for  their  duty  was  one  of  imperfect  obliga- 
tion. But  the  father  is  in  a  different  position  :lio 
is  under  a  legal  obligation  to  support  and  provide 
for  his  child,  and  he  would  be  guilty  of  murder,  or 
manslaughter  at  the  least,  if  in  consequence  of  his 
nefflect  of  duty  the  death  of  his  child  were  to 
foUow.  It  does  not  depend  on  the  fiftther  having 
the  actual  physical  custody  of  his  child;  for  as  soon 
as  he  knows  that  his  chila  is  in  a  position  of  dan- 
ger, as  in  this  case,  and  he  neglects  nis  duty,  he  has 
abandoned  and  exposed  his  child  within  the  mean- 
ing of  the  Act. 

Ohannbll,  B. — I  represent  my  brother  Byles, 
who  formed  one  of  the  Court  when  this  case  was 
called  on,  and  I  am  authorised  by  him  to  say  that 
he  agrees  in  the  judgment  of  the  other  members 
of  the  court.  For  myself  I  may  say  that  I  have 
had  an  opportunity  of  consultinff  with  the  other 
members  of  the  Court,  and  that  I  am  of  the  same 
opinion. 

Conviction  affirmed. 


COVBT  OF  EXCSBQUS& 

Beported  by  H.  Lsxoh,  and  H.  F.  Poout, 
Biirristen-at-Law. 


Wednesday,  May  3, 1871. 
Corn  EW ALL  v,  Dawson. 

Ih'^inise  of  lands  and  estdtutive  ri4fhi  of  tportimg— 
Covenant  h\j  graiitee  not  to  permtt  rabhit$  to 
become  so  nwneron^  as  to  cause  damaife — Qramke 
prevented  by  tenaiUs  from  ffotng  on  the  lands— 
SjMiihtg  rights  not  reserved  by  grantor — Qran^'i 
inabilify  to  perform  covetMnt — Action  hy  grwuior 
fur  breach — Orantee^s  faUure  to  perform  «w- 
nant  caused  by  grantor's  default — Jrlea  in  answn 
to  auction — Consideration — Covenant — Pleading. 

Declaration,  that  the  plaintiff  and  other  persons,  2w 
indentfire,  demised  to  ilie  defendant  certain  Umas 
of  the  plaintiff,  afid  cdso  the  sole  right  of  shooting, 
^'c,  in,  upon,  and  within  aU  the  lands  of  tie 
plaintiff  in  8.,  for  ticenty-one  years,  ana  ^ 
defendant  by  the  said  deM  covenanted  with  the 
plaintiff  that  lie  would  not  permit  the  rahbits  to 
oecojne  so  numerous  as  to  cause  damage  to  any  uf 
the  farm  tenants  of  the  said  lands.  Breach  as- 
signed, that  the  defendant,  after  the  said  imdentnrt 
and  dnrifig  the  said  term,  did,  contrary  to  the  said 
covenant,  permit  the  rahbits  to  become  so  numerous 
a^  to  cause  damaqe  to  divers  of  the  said  farm 
tenants,  whereby  tliev  were  greauy  damaged,  ami 
the  plaintiff  became  liable  to  them  for  such  damage. 

Plea,  that  at  the  time  of  the  said  demise,  and  Aaue 
hitherto,  parts  of  the  said  lands,  m,  uipon,  aei 
within  which  the  plaintiff  and  the  said  other  pet' 
sons  demised  to  the  plaintiff  the  sole  rigid  sf 
shooting,  ^c,  as  in  the  declaration  meniiomsi 
were  afid  have  been  respectively  hdd  by  and  m  (ke 
possession  of  certain  persons,  as  tenants  to  the 
plaintiff  and  the  said  other  persons,  withoni  then 
oeing  reserved  to  the  plaintiff  and  the  said  oOter 
persons,  or  any  of  them,  the  right  of  shooting,  jtt^ 
or  otherwise  hitting  rabbits,  in,  upon,  or  wjmhi 
the  sa/fne  respectively.  And  the  vlaini^  and  At 
said  other  persons  had  not,  nor  nod  assy  of  Hism, 
at  the  time  of  the  said  demise  or  at  amy  time  sints, 
any  right  or  power  to  demise  to  the  defrndatU  Ae 
right  of  sitooting,  &c,,  rabbits  on  the  said  pasts  ^ 
the  said  lands ;  and  that  the  defendant  m»  nessr 
had,  or  been  able  to  have  or  enjoy,  the  right  iffthMt- 
ing,  ^c,  rabbits  in,  upon,  or  ioiihin  the  oasdpaHi 
of  the  said  lands,  and  has  been  whoOy  hinasni 
and  prevented,  by  the  respective  tenas^  O^erSB^f 
from  shooting,  ^,,  rabbits  in,  uoon,  as^  tnttm 
tJie  same ;  and  that  the  alleged  oreaehee  of  eest' 
nant  in  the  dedaraJtion  assigned,  are  ftraadbw 
arising  from  and  consequent  upon  raJbhite  Mm 
permitted,  by  the  respective  tenants  of  the  mm 
\ands,  to  become  so  numerous  as  to  eamee  dawajw 
as  in  the  declaration  alleged,  and  not  from  mn§ 
defatUt  by  or  on  the  part  of  the  defendasU  s 

Held,  on  denwrrer,  hy  the  Court  of  Smthefser 
(KeUy,  C.B.,  and  Martin,  ChanneU,  and  OImuIv, 
BB.)  to  be  a  good  plea  in  answer  to  the  plaimi^i 
action.  The  plaintiff  not  having,  in  the  leases  ts 
his  tenants,  reserved  the  right  of  shooting  omr  At 
lands,  hadnopower  to  anthortse  the  dmndasU  ts 
enter  thereon  for  the  purpose  of  shooih»&,  md  m 
was  himseUthe  cause  of  the  dffendmU^e  hnauhjf 
covenant,  hy  having  rendered  it  impoesHUB  farm 
d^endant  to  enter  upon  the  kmds  far  tiU  pwfpmt 
of  performing  it. 
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that  by  indenture,  made  the  18th  April  1866, 
between  Henry  Hood,  first  part;  William  Cann, 
seoond  part ;  Thomas  Shapter,  Lionel  Roberts,  and 
Charles  Henry  Kingdon,  third  part ;  the  plaintiff, 
fourth  part;  Sir  Thomas  Dyke  Acland,  Samuel 
Trehawke  Kekewich,  and  Sir  John  Bullcr  Duck- 
worth, fifth  pai-t ;  and  the  defendant,  sixth  part ; 
It  was  and  is  witnessed  that  the  plaintiff,  and  the  said 

Sersons,  parties  thereto  of  the  f&st  and  second  parts, 
emised  to  the  defendant  certain  messuages  and 
lands  belonging  to  the  plaintiff,  **  and  also  the  sole 
and  erchutloe  right  of  shooimgy  sporting,  and  fishing 
in  and  upon,  and  within  all  the  estate  and  lands  of 
the  plaintiff,  situate  in  the  county  of  Salop,"  for 
twenty-one  years,  from  25th  March  1866 ;  and  the 
defenoant,  by  the  said  deed,  amongst  other  things, 
covenanted  with  the  plaintiff  that  he  "  wotdd  nof 
permtt  tJie  rahbits  and  hares  to  become  so  nn- 
nu^rotM  cm  to  caftse  damage  to  any  of  the  farra- 
tenants  of  the  said  lands  and  estate,  and  would, 
m  the  exercise  of  the  rights  thereby  granted,  do  as 
little  damage  as  possible  to  the  property  of  the 
said  &rm  tenants ; '  assi^ing,  for  breach,  that  the 
defendant,  after  the  makm^  of  the  said  indenture, 
and  during  the  said  perioa  of  twenty-one  years, 
did,  contrary  to  the  said  coyenant,  permit  the 
rabbits  to  become  so  numerous  as  to  cause  damage 
to  diyers  of  the  farm  tenants  of  the  said  lands  and 
estates,  whereby  the^  were  greatly  damaged,  and 
the  plaintiff  became  liable  to  them  for  such  OEunage ; 
whereby,  also,  the  plaintiff  was  greatly  injured  in 
his  interest  in  the  said  lands  and  estete ;  and  by 
reason  whereof  also  one  of  the  tenants,  to  wit,  one 
Hbole»  the  farm  tenant  of  one  of  the  farms,  called 
Delboiy  6irm,  part  of  the  said  estate,  was  so  damaged 
that  be  gaye  notice  to  quit  the  said  farm,  and  it 
became  necessary  to  let  the  same  to  him  at  a 
lower  rent  than  it  otherwise  would  haye  been  let 
at;  and  whereby  also  the  said  estate  was  much 
damaged,  and  tne  drains  thereof  were  burrowed 
nnder  and  broken  up,  and  obstructed. 

The  defendant  by  his  third  plea  to  the  said 
declaration,  pleadea  that,  at  the  time  of  the  said 
alleged  deooise,  and  frdm  thence  hitherto,  certain 
parts  of  the  said  lands  of  the  plaintiff,  in  and  pon 
and  within  which  the  plaintift,  and  the  said  other 
persons,  demised  to  tne  defendant  the  sole  and 
OKshudye  right  of  shooting,  sporting,  and  fishing,  as 
in  the  declaration  mentioned,  were  and  haye  been 
ra^iectiyely  held  by  and  in  the  possession  of  cer- 
tain persons,  as  tenants  thereof  to  the  plaintiff  and 
the  said  other  persons,  toithout  there  being  reserved 
to  the  plaintiff  and  the  said  other  persons  or  any 
of  ihem,  the  right  of  shooting  or  sporting  for,  or 
otherwise  taking,  killing  or  destro^mg  rabbits  in 
npon  or  within  the  same  respectiyefy,  and  the 
pUintiff  and  the  said  other  persons  had  not,  nor 
Dad  any  of  them,  at  the  time  of  the  siud  alleged 
demise,  or  at  any  time  since,  an^  right  or  power 
to  demise  to  the  defendant  the  right  of  shooting 
or  ap<nting  for,  or  otherwise  taung,  killing  or 
destroying  rabbits  on  the  said  parts  of  the  said 
Imda  of  the  plaintiff.  And  that  since  the  said  alleged 
4ff^^*»  the  d^ndant  has  neyer  had  or  been  able 
to  hftve  or  eacQoj  the  ri^ht  of  shooting  or  sporting 
fat,  at  otherwise  taking,  killing,  or  destroying 
nUitB  in,  npon,  or  witmn  the  said  parts  of  the 
■rid  bads  of  the  plaintiff,  and  has  been  whoUy  hin- 
dflnd  and  prereiited  by  the  said  respectiye  tenants 
tlmeof  from  shooting  or  sporting  for  or  otherwise 

'ngnbmts  ii 


triHni^  kHUog^  or 


in,  upon,  and 


iridiin  tlie  tame ;  and  that  the  alleged  breaches  of 


coyenant  in  the  declaration  assigned  are  breaches 
of  covenant  arising  from  and  consequent  upon 
rabbits  being  permiMed  and  allowed,  by  the  respective 
tenants  of  the  said  parts  of  the  said  lands  of  ths 
pliiiutiff,  to  become  so  nmnerons  as  to  cause  daynage, 
as  in  the  declaration  alleged,  and  not  from  any 
default  by  or  on  the  part  of  the  defendant. 

Replication.  Issue  taken  and  joined  on  each  of 
the  aefcndant*s  pleas ;  and  demurrer  and  joinder 
in  demurrer,  to  the  third  plea;  the  objection 
taken  to  the  said  third  plea,  as  marked  in  the 
margin,  being  that  the  covenant  is  legal,  bind- 
ing, and  absolute,  and  the  breach  not  excused; 
and  that,  if  the  tenants  will  not  allow  the  defen- 
dant to  destroy  the  rabbits,  he  must  take  the 
consequences  oi  not  protecting  himself  against 
such  a  contingency. 

The  plaintiff*s  points  for  argument:  First,  the 
covenant  is  absolute ;  secondly,  the  defendant  was 
bound  to  obtain  the  consent  of  the  tenants ;  thirdly, 
prevention  by  a  stranger  is  no  answer  to  an  acticm 
for  breach  of  covenant ;  fourthly,  the  tenants  may 
haye  had  a  remedy  against  the  plaintiff  for  rabbit 
damage,  and  may  nave  refused  consent  in  order  to 
make  claims  on  the  plaintiff,  and  the  very  object 
of  the  covenant  may  nave  been  either  to  protect 
the  plaintiff  from  or  to  indemnify  him  against 
such  claims;  fifthly,  the  defendant  could  easily  have 
protected  himself  against  the  consequence  of  pre- 
vention, by  inserting  in  the  covenants  an  exception 
in  his  favour,  when  he  should  be  prevented  by 
tenants,  if  it  had  been  the  intention  of  the  parties  that, 
under  such  circumstances  he  should  not  be  liable ; 
sixthly,  even  as  an  equitable  plea  the  facts  would 
be  much  too  shortly  stated  to  show  that  the  defen- 
dant has  an  equity;  seventhly,  if  any  of  the  following 
matters  are  material  for  his  defence,  the  defen- 
dant should  have  alleged  them,  and  they  are  not 
to  be  assumed  in  his  mvour :  namely,  (1)  That  the 
preventing  tenants  held  under  leases  granted  by 
the  plaintiff;  (2)  that  the  defendant  could  not,  by 
makmg  some  reasonable  compensation,  have  ob- 
tained the  consent  of  the  tenants. 

The  defendant's  points  for  argument.  First,  that 
the  defendant  is  not  liable  on  his  covenant  for 
damage  arising  from,  and  consequent  up>on,  rabbits 
being  permitted  and  allowed  by  the  tenants  of  the 
lands,  on  which  he  never  had  tne  right  of  shooting, 
or  sporting  for,  or  otherwise  taking,  killing,  or 
destroying  rabbits,  to  become  so  numerous  as  to 
cause  damage,  as  in  the  declaration  mentioned,  and 
not  from  any  default  by  or  on  the  part  of  the 
defendant ;  secondly,  that  it  was  in  consequence  of 
the  plaintiff  and  the  other  lessors  haying  no  right 
or  power  to  demise  to  the  defendant  the  right  of 
shooting  or  sporting  for,  or  otherwise  taking, 
killing,  or  destroying  rabbits  on  the  parts  of  the 
lands,  in  and  upon  and  within  which  they  projessed 
to  demise  to  the  defendants  the  sole  and  exclusive 
right  of  shooting,  and  sporting,  and  fishing,  that 
the  alleged  damage  arose.  Thirdly,  that  it  was  in 
consequence  of  the  acts  and  defaults  of  the  plaintiff 
and  the  other  lessors  that  the  said  damage  arose ; 
fourthly,  that  the  defendant's  covenant  is  not  abso- 
lute, but  dependent  upon  his  having  the  right  of 
shooting  and  sporting  which  the  plaintiffs  and  the 
other  lessors  professed  to  demise  to  him. 

Harington  (with  him  H,  James,  Q.  C),  argued  on 
the  part  of  the  plaintiff,  and  submitted  that  the  plea 
demurred  to  furnished  no  answer  to  the  declara- 
tion.   The  declaration  was  founds^  wvcycL  ^tA  ^<^\i 
ont  an  absolule  oovenKuli  \)^  VXi<^  ^<d<exki^AscL\»  ^sA  ^ 
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breach  of  it ;  and  the  plea,  if  it  showed  any  answer 
at  all,  amounted  simply  to  this,  that  the  defendant 
was  prevented  from  performing  it  by  the  acts 
of  tttrougers.  There  is  no  averment  in  the  plea 
that  the  acts  done  were  done  by  the  plaintiff  or  by 
his  direction,  and  no  connection  whatever  is  shown 
between  the  plaintiff  and  the  acts  of  the  tenants. 
It  is  no  answer  to  an  action  for  not  keeping  down 
the  rabbits  on  the  parts  of  the  estate  aemised  to 
him,  that  they  were  bred  and  increased  on  some 
other  land.  The  covenant  is  either  a  covenant 
to  keep  down  the  rabbits  upon  the  whole  of  the 
plaintiff*s  estates,  or  upon  the  estate  over  v.hich 
the  right  of  sporting  is  demised.  Suppose  a 
CTant  of  sporting  rights  over  Blackacre  and 
Whiteacre,  and  a  covenant  by  the  grantee  to  keep 
down  the  rabbits  generally,  and  then  the  granted 
finds  that  he  cannot  get  uj)on  Whiteacre  to  shoot ; 
it  would  be  no  answer  to  an  action  on  the  cove- 
nant providing  against  injury  to  Blackacre,  to  say 
that  the  rabbits  increased  in  Whiteacre  owing  to 
the  act  of  some  third  person.  The  contract  being 
absolute,  it  became  tne  defendant's  duty  to  take 
all  the  necessary  means  to  enable  him  to  perform  it, 
as  by  appljing  to  the  tenants  for  leave  to  enter  on 
the  lands  to  shoot.  He  chose  to  enter  into  an 
absolute  covenant  with  open  eyes,  and  must  per- 
form it,  or  take  the  consequences.  McNeill  v.  Iteid 
(9  Bing.  68),  is  an  analogous  case,  where  it  was 
held  that  damages  might  be  recovered  upon  an 
agreement  by  one  of  several  partners  to  intro- 
duce a  stranger  into  the  firm,  though  the  agree- 
ment be  entered  into  without  ihe  knowledge  of  the 
firm.  Tindal,  C.  J.,  in  his  judgment  there,  said, 
"  Two  objections  have  been  niade  to  the  plaintiff's 
right  to  retain  his  verdict ;  one,  that  the  plaintiff 
was  aware  of  the  fact  that  other  persons  were 
already  in  partnership  with  the  defendant,  conse- 
quently that  the  defendant  could  not,  without  the 
consent  of  such  persons,  force  a  stranger  into  the 
firm  ;  and  that  the  plaintiff  cannot  seek  to  enforce 
a  contract  which  at  the  time  he  knew  to  be  impos- 
sible. But  this  is  no  answer  in  the  mouth  of  the 
defendant,  for  he  should  have  secured  the  consent 
of  his  partner  before  he  ventured  to  enter  into  such 
a  contract,  or  is  bound  at  all  events  to  obtain  it 
afterwards."  So  here,  if  the  consent  of  the  tenants 
was  necessary  to  the  performance  of  the  contract,  the 
defendant  should  have  obtained  it,  either  before  or 
after  entering  into  the  covenant,  and  their  refusing 
consent  is  no  answer  in  his  mouth  to  the  plaintiff's 
action.  The  case  of  The  Dean  and  Chapter  of  Bristol 
v.  Jones  and  others  (1  El.  &  El.  484 ;  28  L.  J.  201, 
Q.  B.)  is  also  an  authority  in  the  plaintiff's  favour. 
Tliere  a  lessee  had  covenanted,  at  his  own  costs,  to 
repair  and  keep  in  proper  repair  the  demised  pre- 
mises, "  having  or  takmg  upon  the  said  premises, 
competent  and  sufficient  housebote,  &c.,  for  the 
doing  thereof  without  commiting  any  waste ;"  and 
it  was  held,  in  an  action  for  not  Keeping  the  pre- 
mises in  repair,  that  the  covenant  to  repair  was 
absolute,  with  a  licence  to  the  lessee  to  take  com- 
petent and  sufiicient  housebote,  &c.,  and  that  the 
finding  such  housebote,  &c.  on  the  premises  was 
not  a  condition  precedent  to  the  lessee's  liability 
to  repair.  In  the  present  case  the  demise  is  not 
by  the  plaintiff  alone,  but  by  him  and  five  other 
persons.  The  covenant  is  an  absolute  covenant 
with  one  of  them,  namely,  the  plaintiff.  The  plea  is 
that  the  said  persons  had  no  power  to  demise,  not 
that  the  plaintiff  had  not.  The  covenant  is  shown  to 
te  eepante  /hom  and  altogether  independeat  of 


the  demise.  The  demise  of  the  game  here  is  not 
the  sole  (*onsideration,  and  even  if  the  plaintiff  has 
acted  wrongly  the  defendant  is  not  withoat 
remedy,  and  he  can  bring  a  cross  action  if  he  has 
been  prevented  bv  the  p&intiff  from  bemg  able  to 
perform  the  absolute  covenant  into  whic£  he  has 
entered:  See  Boon  v.  Eijrr,  cited  in  notes  to 
Pordage  v.  Cole  (1  Wms.  Saimd.  320  a,  320  d, 
320  e.)  He  cited  also  Stncer  and  otliers  v.  Barnard 
(28  L.  J.  180,  M.  C). 

Kemplay   (for  the  defendant),  contra^  waa  not 
called  on  by  the  court  to  support  the  pdea. 

Kelly,  C.B. — I  am  clearly  of  opinion  tlyit  the 
defendant  is  entitled  to  the  judgment  of  the  ooart 
The  cireumstances  of  the  case  are  as  fidlows :  The 
plaintiff,  together  with  five  other  persons,  by  deed 
granted  to  tne  defendant  the  right  to  enter  npon 
and  shoot  and  sport  over  a  certain  number  of 
closes  or  lands — for  illustration's  sake,  let  me  say 
over  twenty  closes  of  land — belonging  to  the  plain- 
tiff, and  by  the  same  deed  the  defendant  covenanted 
with  the  plaintiff,  and  the  plaintiff  alone,  that  be 
would  not  permit  the  rabbits  to  become  so  numer- 
ous, or,  in  other  words,  that  he  would  kill  such 
quantities  of  them,  upon  these  twenty  oloeeB|of 
land,  as  would  prevent  their  increasing  in  sncli 
numbers  as  to  do  damage  to  any  of  the  tenants  of 
the  said  land.  Then  comes  the  defendant's  oove- 
nant,  as  correctly  set  forth  in  the  declaration,  and 
the  plaintiff  proceeds  to  assign  a  breach  of  it  in 
these  terms  :  "  Yet  the  defendant,  after  the  making 
of  the  said  indenture,  and  during  the  said  perioa 
of  twenty-one  vears,  did,  contrary  to  the  saia  core- 
nant,  permit  tne  rabbits  to  become  so  nnmeroos  as 
to  cause  damage  to  divers  of  the  farm  tenants  of 
the  said  lands  and  estates,  whereby  thej^  were 
greatly  damaged,  and  the  plaintiff  beaame  liable  to 
tnem  for  such  dama^  and  whereby  also  the  plain- 
tiff was  greatly  injured  in  his  interest  in  the 
said  estate,  and  by  reason  whereof  also  one 
of  the  tenants  gave  notice  to  qnit."  lliat  is, 
in  effect,  saying  (without  stating  where  m  in 
what  part  or  parcel  the  breach  was  committed), 
"  I  granted  to  yon  a  right  of  shooting  over  twentf 
closes,  and  you  covenanted  to  keep  down  tM 
rabbits,  and  to  kill  as  manv  as  might  be  foond 
an3rwhere  on  these  twenty  closes,  so  as  to  prevent 
them  from  doing  damage  to  the  tenants,  or  to  aoT 
of  the  closes  in  ouestion ;"  and  then  Ihe  breicn 
assigned  is,  "  you  nave  not  kept  down  the  rabbits'* 
— tlmt  is  to  sav,  "  there  are  certain  doses  in  wbidi 
rabbits  existea,  and  you  have  permitted  them  to 
increase  in  such  numbers,  by  fiuling  to  destroj 
them ;  that  the  result  has  be^  that  they  have  lo 
increased  as  to  do  damage  to  one  or  more  of  tfaeie 
closes."  Now,  what  is  the  defendant's  answer? 
[Reads  portion  of  the  third  plea.]  That  is  to  eay, 
jon,  the  plaintiff,  granted  to  me  the  riffht  of  qrarfe- 
mg  over  twenty  closes,  and  as  to  ten  c2  them  they 
were  in  the  hands  of  tenants,  in  whose  leases  or 
agreements  there  was  no  reservation  of  the  right 
of  sporting,  therefore  you  had  no  power  to  gnat  to 
me  any  such  right,  and  the  consequence  is  that  I 
have  been  unable  to  exercise  the  ri^ht,  and  lo 
enter  npon  these  closes,  or  to  kill  a  smg}e  rabbit 
there.  Now  let  us  see  what  followB,  "And  the 
alleged  breaches  of  covenant,  in  the  fiftclaratmn 
assigned,  are  breaches  of  covenant  arisiiig  from 
and  consequent  upon  rabbits  being  permitted  and 
allowed  by  the  remeetive  tenanU  of  fhe  mM  partt  tf 
ihe  said  lands  of  the  plaintiff^  to  beooma  so  minwr- 
ous  as  to  cause  damage  aa  in  the  dedantioa 
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^Jlegedy  and  not  from  any  defaidt  hy,  or  on  tlhepanrt 
*of  the  defendant ; "  whicn  is  in  fact  saying  that  the 
-damage  complained  of,  and  the  alleged  l>reach  of 
ooyenant,  cansist  in  this,  that  inasmuch  as  I  was 
imable  to  enter  upon  these  lands  and  to  kill  any 
rabbits  there,  the  rabbits  have  been  permitted  by 
the  tenants  to  increase  so  as  to  do  the  damage  of 
which  yon  complain,  I  haying  been  unable  to  pre- 
vent tnat  damage,  through  my  being  rendered 
unable  to  perform  my  coyenant,  by  your  not  having 
any  power  to  grant  to  me  the  right,  which  you 
pretended  to  grant  to  enter  upon  these  lands,  it  is 
yon,  the  plaintiff,  therefore,  and  the  other  persons 
who  concurred  with  you  in  the  grant,  who  have 
deprived  me  of  the  power  of  performing  my 
covenant,  which  could  only  have  oeen  performed 
by  my  killing  rabbits  in  the  very  closes  which  you 
had  no  power  to  authorise  me  to  enter.  It  seems 
to  me  to  be  substantially  similar  to  a  demise  of  a 
house  for  a  year,  where  the  lessee  covenants  that 
he  wfll  within  Uie  first  three  months  paint  and 
paner  the  house,  but  on  proceedinsp  to  enter,  in 
croer  to  perform  his  covenant,  he  finds  that  the 
liooBe  bdongs  to  a  stranger,  and  that  the  lessor 
liaa  no  title,  and  so  he,  uie  covenantor,  has  no 
power  to  perform  his  covenant ;  can  it  be  gravely 
«rgoed  that  an  action  for  breach  of  covenant 
ooold  be  maintained,  and  damages  recovered  in 
■och  a  case,  where  the  failure  to  perform  the  cove- 
vant  is  caused  by  the  de&ult  of  the  plaintiff  him- 
self P  If  that  be  so,  what  difference  would  it  make 
that  there  was  a  demise  of  two  houses,  and  a  cove- 
nant to  paint  and  paper  both  of  them,  and  on  the 
covenantor  proceeding  to  take  possession,  he  is 
unable  to  enter  into  one  of  the  houses  so  demised, 
in  order  to  perform  his  covenant,  but  he  enters  into 
the  other,  and  performs  his  covenant  in  respect  of 
that  one.  What  difference  would  it  make  tnat  he 
was  able  to  perform  his  covenant,  in  part,  if  he  was 
not  able  to  perform  it  wholly  P  If  A.  enters  into 
A  covenant  with  B.  to  do  a  certain  act,  and  B. 
renders  it  impossible  for  him  to  do  the  act,  the 
covenant  is  at  an  end.  If  A.  says  to  B.  you  may 
go  and  kiU  as  many  rabbits  as  you  please  over  any 
Eind  bekmginff  to  me,  providea  you  encage  to  kill 
them  in  mum  numbers  that  they  shaU  do  no 
damage  to  the  growing  crops,  and  when  B.  pro- 
poses to  enter  npon  the  lands  in  order  to  fulfil  his 
engagement  he  finds  that  A.  had  no  power  to  grant 
him  a  licence  to  enter  on  the  lanas,  and  that  he 
woald  be  a  trespasser  if  he  did  enter,  A.  would  in 
tluit  case  have  rendered  it  utterly  impossible  that 
B.  ahonld  perform  his  engagement.  I  am  there- 
fore dear^  of  opinion  that,  not  only  upon  legal 
principle,  Dut  as  a  matter  of  common  sense  and 
imdefstanding,  the  defendant  is  entitled  to  the  judg- 
ment of  the  court. 


good 
lam 


,  B. — I  am  of  opinion  that  the  plea  is  a 
plea;  I  thought  so  when  I  first  react  it,  and 
of  the  same  opinion  still. 

CHAvniL,  B. — ^I  am  also  of  opinion  that  the 
ple»  is  a  good  plea.  The  question  is,  whether  the 
detSfwidant  was  rdieved  fixnn  his  contract  by  a  state 
of  iMts  soggested,  which  would  go  to  show  that 
M  to  some  of  the  closes  the  plaintiff  might  have 
BO  titiei  ^lis  is  not  an  action  for  any  specific 
anm  of  money,  bat  to  recover  damages  for  the 
psrtioabrlireikBh  which  the  plaintiff  has  proceeded 
miQB.  I  amnae  with  Mr.  Harineton,  that  possibly 
aim  plaiittm  mis^  have  dedarcd  without  noticing 
Ae  pgtiPQkr  iorms  of  tiie  demise^  that  ib,  he 


might  have  said  that  by  a  certain  indenture,  of  a 
certain  date,  made  between  certain  parties,  the 
defendant  entered  into  the  covenant  mentioned  in 
the  declaration,  leaving  out  all  reference  to  the 
particulars  of  the  demise.  If  the  particulars  of  the 
demise  were  important  to  the  aefendant's  case, 
there  would  be  nothing  to  prevent  his  introducing 
into  his  plea  that  which  tne  plaintifi*  had  left  out 
of  the  declaration.  The  defendant  has  not  put 
into  his  plea  the  contents  of  the  demise,  but  has 
rather  stated  two  facts,  one  of  which  is,  that  as  to 
certain  closes,  or  certain  parts  of  the  lands,  over 
which  the  right  of  sportmg  was  intended  to  be 
demised,  the  plaintiff  had  no  title  or  authority  to 
demise  such  right,  not  having,  in  the  leases  of 
such  closes,  previously  let  to  his  tenants,  reserved 
any  right  of  entering  upon  their  lands  for  sporting 
purposes.  Ithink  that  in  substance,  therefore,  taking 
the  whole  together,  it  involves  this — a  demise  of  the 
estate,  coupled  with  a  right  of  sporting  over  certain 
lands,  the  lessee  covenanting  to  keep  down  rabbits 
on  the  lands  of  the  plaintiff,  but  as  to  a  part  of  the 
lands,  in  respect  of  which  a  breach  is  alleged,  the 
plaintiff  haa  not,  nor  had  any  of  the  other  five 
persons  joining  in  the  lease,  any  right  to  give  the 
defendant  an  opportunity  of  doing  that  which 
he  covenanted  to  do,  or  which  the  covenant  re- 
quired him  to  do.  Now,  it  is  quite  true  that  in  a 
contract  under  seal  you  need  not  prove  the  con- 
sideration ;  but  if  the  defendant  is  in  a  position  to 
show  that  there  was  a  consideration  for  a  cove- 
nant, of  which  covenant  he  is  alleged  to  have  com- 
mitted a  breach,  which  consideration  has  wholly 
failed  and  was  false,  that  I  think  is  an  answer  to 
the  action.  The  defendant,  I  think,  does  show 
that.  The  only  breaches  here  are  breaches,  not  in 
respect  of  all  the  lands,  but  in  respect  of  that  part 
of  the  lands  (including  nominally  the  right  to 
sport)  as  to  which  the  plaintiff  had  no  right  to 
grant  the  privilege  and  authority  to  enter.  The 
defendant  has  been  prevented  by  the  plaintiff  not 
having  previously  reserved  to  himself  tne  privilege 
which  alone  could  have  enabled  the  defendant  to 
do  that  which  he  is  charged  with  not  doing.  I 
think,  therefore,  the  plea  is  good,  and  is  an  answer 
to  the  action. 

Cleasbt,  B. — ^This  is  an  action  upon  a  contract, 
and  the  contract  is  to  keep  down  the  rabbits  on  a 
particular  estate,  which  is  a  perfectly  legal  con- 
tract. The  breach  here  is,  not  keeping  down  the 
rabbits  upon  the  estate  according  to  the  terms  of 
the  covenant.  In  considering  the  plea,  we  must 
look  at  the  whole  declaration,  and  not  only  at  the 
breach.  The  defendant  has  a  right  to  import  into 
his  plea  the  statement  contained  in  the  declaration. 
The  statement  in  the  declaration  is  that  this  was 
a  grant  and  demise  by  the  plaintiff  and  others  of 
the  right  of  sporting  over  several  farms.  The 
difficulty  which,  to  a  certain  extent,  I  felt  on  the 

Slea  was  that  it  does  not  allege  that  the  defendant 
id  keep  down  the  rabbits  upon  that  part  of  the 
land  over  which  he  had  the  right  of  sporting,  and 
that  he  kept  them  down  without  reference  to  where 
they  came  from,  or  how  they  came.  He  does  not 
say,  **  I  did  keep  these  rabbits  down,  and  perform 
my  covenant,  in  that  part  of  the  land,  and  as  to  the 
otner  part  you  had  previously  dealt  with  the  land 
in  sucn  a  way  that  I  could  not  do  it.  You  under- 
took to  provide  me  with  the  means,  and  the  only 
means,  of  performing  my  covenant,  namely^  tb^ 
right  to  go  upon  tbelaiia,  ttivdi  ^q^W  «j&\  <^\^^  ^^ 
npon  the  land  I  ccmTpW^-j  -^leiSorcaR^  tk^  ^»w^ 
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nant,  because  I  did  keep  these  rabbits  down  in  a 
certain  portion  of  the  land,  but  as  regards  the  rest 
of  the  land  you,  by  your  own  act,  had  deprived  me 
of  the  only  means  of  doing  so."  That,  I  appre- 
hend, would  have  been  a  good  plea,  and  the  ques- 
Mon  is,  whether  or  not  the  plea  amounts  to  that. 
Now,  with  regard  to  these  words  (for  all  the  intro- 
ductory part  is  no  answer),  "that  the  alleged 
breaches  in  the  covenant  in  the  declaration  as- 
signed, are  breaches  of  covenant  arising  firom  and 
consequent  upon  rabbits  being  permitted  and 
allowed  by  the  respective  tenants  of  the  said  parts 
of  the  said  lands  oi  the  plaintiff  to  become  so  nume- 
rous as  to  cause  damage."  I  think  that,  stopping 
there  they  are  certainly  not  equivalent  to  what  I  nave 
suggested.  They  do  not  amount  to  an  allegation 
that  he  has  kept  down  the  rabbits  upon  that  part 
of  the  estate  wnere  he  had  a  right  to  go,  however 
stronff  the  inference  in  that  <urection  might  be ; 
but  the  plea  goes  on  to  say,  "  and  iwt  from  any 
default  by  or  on  the  part  of  the  defe^idawt"  and  that 
I  think  IS  equivalent  to  saying  that  he  was  pre- 
vented altogether  from  gomg  there.  I  cannot, 
therefore,  say  that  I  have  any  reason  for  differing 
from  the  rest  of  the  court  in  this  matter. 

Jvdgmeitvt  for  the  defendant. 

Attorney  for  the  plaintiff,  /.  /.  Barley ,  36,  John- 
street,  Bedford-row,  W.O.,  agent  for  Newstead  and 
WUsofh,  Leeds. 

Attorneys  for  the  defendant.  Bell,  Brodricky  and 
Gray,  9,  Bow  Church-yard,  E.G.,  agents  for  Max- 
tied  and  Oibaon,  Lancaster. 


CBOWH  CASES  BESERVED. 

Reported  bj  Johh  Thompson,  Es^.,  Barrister-at-Law. 

Saturday,  AprU  22, 1871. 

(Before  Bovill,  C.J.,  Martin  and  Bramwell,  BB., 
Btlbs  and  Blackburn,  JJ.) 

Reg.  v.  Wilmot. 

Falee  pretences  —  Bemoteneea    of  the   pretence  — 

Evidence. 

An  indictment  far  false  pretences  charaed  that  the 
defendant  falsely  pretended  thai  he  had  a  lot  of 
trucks  of  coal  aJt  a  railway  station  on  demurrage, 
amd  that  he  required  forty  coal  bags. 

The  evidence  was  Hhoi  defendant  saw jprosecutor  and 
gave  him  his  card,  "  /.  W,  and  Go,,  timber  and 
coal  merchants,**  Sfc,  and  said  that  he  was  largely 
in  the  coal  and  timber  way,  and  inmeded  some 
coal  bags,  but  objected  to  the  price.  The  next  day 
he  called  again,  showed  prosecutor  a  lot  of  corre- 
spondenoe,  and  said  that  he  had  a  lot  of  trucks  of 
coal  at  the  railway  station  under  demv/rra^e,  and 
thai  he  wanted  some  coal  ba>gs  vmmedicUehi.  ^^^ 
secutor  had  only  forty  bctgs  ready,  and  it  was 
arranaed  thai  iefemdami  was  to  have  them,  and 
pay  for  ihem  in  a  week.  They  were  delivered 
to  defendant,  and  vrosecutor  said  he  let  the 
defendant  home  the  bags  in  consequence  of  his 
having  the  tnicks  of  coals  under  demurra^ge  at  the 
station. 

There  was  evidence  as  to  tlie  defendant  having  taken 
premises,  and  having  a  small  business  in  coal,  but 
ne  had  no  trucks  of  coal  on  demurrage  at  the 
station. 

The  jury  convicted  the  prisoner,  and  on  questions 
reserved,  this  court  hkd,  that  the  false  pretences 
charged  was  not  too  remote  to  support  tie  indict- 


ment, and  thai    tlte  evideihee  vxu    mi^fieient   to 

su^tfUnit, 
Cass  reserved  for  the  opinion  of  tiiis  court  at  the 
general  sessions  of  the  peace,  held  at  Exeter,  in 
and  for  the  county  of  Devon,  on  Toesdfty  the  14ih 
Feb.  1871. 

John  Wiknot  was  tried  at  the  Beaaiopa  abore 
set  forth. 

The  material  part  of  the  indiotinGnt  against 
him  charged,  "  Tjbat  he,  on  the  20th  Dec  1870, 
contriving  and  intending  to  cheat  and  definrad, 
did  unlawfully,  knowingly,  and  designedly,  ftilnnly 
pretend  to  one  Joshua  Caryl  Cloffg,  that  he,  tiie 
paid  John  WUmot,  was  a  timber  andooal  mercfaaiit, 
dealer  in  seeds,  guano,  and  other  manurea,  hrm 
implements,  &c.,  at  3,  Bartholomew-street,  Snter, 
and  that  his  yard  and  stores  were  in  the  Gooiaer- 
cial-road,  meaning  in  the  city  of  Exeter.  And  the 
jurors  aforesaid,  upon  their  oath  aforeoaid,  Anther 
present  that,  oa  the  21st  Dec.  in  the  year  a^orasiid, 
the  said  John  Wilmot  did  unlaiwfiilly,  knonrinflfy, 
and  designedly,  falsely  pretend  to  the  said  Josnu 
Caryl  Clogg  tliab  he  the  said  John  Wilmot  had  a  lot 
of  trucks^  coal  at  Queen-street  Station,  wM»ft"»"ff 
thereby  the  Exeter  Station  of  the  London  and 
South-Westem  Bailway,  and  that  t^  said  trackB 
were  under  demurrage,  and  that  he,  the  said  John 
Wilmot,  required  forty  ooal  bags." 

The  indictment  then  n^^ved  the  alleged  friie 
pretences  in  the  usual  way. 

It  appeared  from  the  evidence  of  the  prose- 
cutor, Joshua  Caryl  Clogg*  thfi^  he  is  a  bsg 
maker,  in  business  at  St.  Thomas,  in  the  coonty 
of  Devon. 

On  the  20th  Dec.  1870,  the  prisoner  called  at 
prosecutor's  shop  and  gave  him  a  oard,  on  which 
was  printed,  **  J.  Wilmot  and  Co.,  timber  and  ccal 
merchants,  dealers  in  seeds,  grnano,  and  other 
manures,  farm  implements,  &c„  3,  Bartholomeir- 
street,  Exeter.  Yards  and  stores,  Commerckl- 
road."  He  said,  '*  That  he  was  on  largely  in  the 
coal  and  timb^  way,"  and  asked  to  see  some 
bags.  Prosecutor  showed  prisoner  some  bsge, 
but  prisoner  objected  to  the  prioe  and  went  am^, 
saying  that  he  would  call  aoain.  Tkte  next  mj 
(Doc.  21st)  prisoner  came  to  ttie  prosecntor  a§ttn, 
showed  prosecutor  a  lot  of  o<»Tespondenoe,  ind 
said  that  he  had  a  lot  of  trucks  of  ooal  at  the 
Queen-street  Station  under  demnfrage,  and  thit 
he  wanted  some  bags  immediately.  Me  also  asked 
prosecutor  to  recommend  him  a  carter.  Proseootor 
recommended  a  Mr.  Newoombe.  Prisoner  then 
left,  saying  he  would  go  to  Newcombe,  Mid  re- 
turned soon  afterwards,  saying  that  he  had  msde 
an  arrangement  with  Newcombe,  and  waatsd 
eighty  b^.  Prosecutor  had  only  fiortr  bi|;i 
ready.  It  was  then  arranged  between  tne  pn- 
soner  and  the  prosecutor  that  the  prisoner  should 
have  forty  b^,  and  that  he  should  pay  fbr  them 
in  a  week.  The  prisoner  then  left  On  Friday, 
the  23rd  Dec.,  the  ^nnger  Newoombe  oaDed,  and 
the  prosecutor  dehverea  the  forty  baffs  to  him. 
The  prosecutor  stated  that  he  let  the  prisoner  hare 
the  baffs  in  consequence  of  his  haying  ikm  tnuke 
imder  demurrage  at  the  Qneen-stre^Statioii. 

On  cross-examination  the  prosecntor  said  that 
the  prisoner  took  away  the  lags  three  days  alter 
he  bought  them.  He  also  sM  that  he  had  sown 
prisoner's  advertisements  in  the  newapapsn,  and 
that  he  had  also  eeaa  a  lease  of  pronusSs  m  the 
Commercial-road  from  the  toini  oooneQ  flf 
to  the  prisoner,  and  that  bdfore  prii 
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ent  to  the  pilaoe.  and  found  that  the  premises 
being  repaired  for  the  prisoner  by  tne  town 
ofl ;  bat  he  could  not  say  what  was  the  extent 
iaoiier's  trade,  or  whether  he  had  any  business 
L  ThB  prosecutor  swore  that  the  prisoner's 
and  his  statement  that  he  had  premises  in  t^e 
meroial-road,  and  that  he  was  in  trade  there  had 
feet  whatever  upon  his  (nrosecutor's)  mind,  and 
he  parted  with  his  gooos  solely  on  the  faith  o 
ner  s  statement  that  he  had  oo^  under  de- 
Bffe.  The  prosecutor  said  that  he  knew  that 
vne  bags  were  delivered  prisoner  twice  called 
b  shop  while  he  was  absent  and  saw  his 
eeutor^)  son  about  pa3rment,  and  that  he 
elf  also  called  once  at  prisoner's  house,  and 
I  that  prisoner  was  out.  Twenty  of  the  ba^ 
i  hold  a  ton  of  coals.  Prosecutor  further  said 
MW-examination  that  he  never  sent  in  any  bill 
B  prisoner  up  to  the  time  of  his  arrest,  which 
piaoe  at  Bartholomew-square,  Exeter,  on  the 
ML  1671  under  a  warrant. 
woombe  proved  that  prisoner  came  to  his 
)  on  the  2l8t  Dec,  and  stated  to  him  also 
he  had  five  or  six  trucks  of  coal  under  de- 
•^  at  Queen-street  station,  and  arranged 
him  to  send  five  or  six  carts  on  the  following 
ij  (the  2drd  Dec.)  to  remove  it. 
the  next  day  (Dec.  22)  prisoner  came  to  New- 
e,  and  said  that  he  should  only  want  one  cart 
torse.  On  Friday,  the  23rd  Dee.,  Newcombe's 
the  younger  Newoombe,  accordingly  met 
ner  with  a  cart  and  horse.  The  prisoner  then 
&he  younger  Newoombe  to  the  pvosecutor^s  for 
ags,  and  as  soon  as  he  returned  with  them 
oar  told  him  to  go  to  Queen-street  station, 
ifterwardi*  countermanded  this,  saying,  "  We 
;o  to  St  David's  first." 
oordingly  prisoner  and  the  younger  Newcombe 
first  to  the  St.  David's  radway  station.  The 
)avid's  station  belongs  to  the  Bristol  and 
r  Bailway  Company.  The  Queen-street 
n  belongs  to  the  &>uth-Westom  Bailway 
way. 

tlie  St.  David's  station  the  younger  New- 
B  by  prisoner's  order  loaded  two  tons  of  ooal 
the  Patent  Fuel  Company's  stoves,  and  de- 
d  it  at  various  houses  in  Exeter,  under  the 
aoii  of  a  man  named  Eden,  whom  prisoner 
with  him.  The  prisoner  then  took  the 
far  Newcombe,  with  the  cart,  to  the  Queen- 
i  railway  station.  There,  by  prisoner's  direo- 
a  ton  of  coal  was  loaded  from  a  truck  into 
which  the  prisoner  had  obtained  from  pirose- 
t  and  was  carted  to  the  prisoner's  promisee  in 
loaimeroial-roa4»  where  it  and  the  bags  were 
Dorstopi  proved  that  the  two  loads  of  coal 
1  by  this  younger  Newcombe  firom  the  St. 
Vb  station  were  sold  by  him  to  the  prisoner 
9  32nd  Deo.  The  prisoner  told  him  that  he 
be  baas  from  Mr.  Clogg,  and  had  paid  8^  for 
,  and  Dad  been  allowed  10«.  diseount. 
croas^egaminatinn  this  witness  spiid  that  he 
pavtner  named  Broomfield,  and  that  he  knew 
lnoomfield  had  sold  prisoner  some  coal  about 
IBM.  A  ooal  merchant  named  David  Perry, 
I  Arm  had  tmdcs  of  coal  at  the  Queen-street 
By  said  that  prisoner  called  upon  him  and 
id  to  bm  some  coal,  on  and  previously  to 
A»  apd  inat  on  the  22nd  Dec.  he  aoldprifloner 
ona  of  ooal;  oonaeqnently,  on  Dec  23rd  he 
sd-iba  ten  earied  awmr  liy  the  younger  New- 
I  ie  be  lairmi     His  alao  Iomw  that  priaonnr 


had  been  corresponding  with  the  Bristol  and  Exeter 
Bailway  Company  about  a  special  rate  for  the 
carriage  of  coals,  sod  had  seen  a  letter  from  the 
fiempany  to  the  prisoner  on  the  subject  He  also 
knew  that  the  town  council  of  Exeter  had  let  pre- 
mises in  the  Commercial-road,  Exeter,  to  the 
prisoner.  Eden,  the  man  who  accompanied  the 
younger  Newcombe  when  he  deliverea  the  coal 
taken  from  the  St.  David's  station,  proved  that  it 
was  delivered  at  houses  where  oraers  had  been 
previously  obtained  for  it  by  him  on  prisoner's 
behalf,  and  that  when  later  in  the  day,  on  Dec.  22^, 
he  came  to  the  Queen-street  station,  prisoner  asked 
whether  he  had  any  more  orders,  he  said  "  No ;" 
and  prisoner  then  pointed  to  the  truck  from  whidi 
a  load  was  subseouently  taken,  and  said,  **  That's 
mv  trudE,  I  will  nave  twenty  bags  out  of  it  and 
take  them  to  my  stores." 

In  cross-examination  Eden  said  prisoner  had  not 
been  paid  for  the  coal  deliyered  at  nouses  in  Exeter 
on  the  2&rd  Deo.  Coals  were  hard  to  get  just  at  that 
time ;  and  several  elups  had  been  prevented  from 
coming  up  the  Biver  Exe  by  the  ioe.  A  warehouse- 
man fron^  the  Queen-street  Station  said  that  there 
never  was  any  ooal  at  that  station  consigned  to 
"  J.  Wilhnot,*'^  or  "  J.  WiUmot  and  Co.,"  and  that 
there  were  no  coals  at  the  statio^  under  demurrage 
on  Dec.  23rd. 

The  manager  of  the  mines  department  of  the 
Bristol  and  Exeter  BaUway  gaye  similar  evi- 
dence, exoept  that  he  could  not  say  whether  or 
not  there  was  coal  at  St.  David's  station  under 
demurrage. 

In  cross-examination  both  these  witnesses  said 
that  they  should  know  nothing  about  goods  tiU 
thev  actually  arrived. 

At  the  dose  of  the  case  for  the  prosecution  the 
prisoner's  counsel  objected,  first,  that  under  the 
circumstances  of  the  case  the  statement  by  prisoner 
that  he  had  coals  at  the  Queen-street  station  under 
demurrage  was  too  remote  to  support  an  indict- 
ment ;  and,  secondly,  that  si;ch  statement  had  not 
been  proved  to  be  untrue. 

The  court  overruled  both  objections.  No  wit- 
nesses were  called  for  the  defence. 

In  summing  up»  jUie  chairman  told  the  jury  that 
the  oidy  false  pretence  on  which  they  coula  con- 
vict was  prisoner's  stpitement  that  he  had  coals  at  the 
Queen-street  station  under  demurra^ ;  and  that  in 
order  to  convict,  they  must  be  satisfied  that  the 
prosecutor,  on  the  faith  of  that  representation, 
parted  with  his  ba^s,  and  also  be  satisfied  that  the 
statement  was  fuse,  and  that  the  goods  were 
obtained  with  intent  to  defiraud. 

The  jury  found  the  prieoner  guilty,  but  recom- 
mended mm  to  mercy,  llie  prisoner  was  then 
sentenced  to  six  months'  imprisonment  with 
hard  labour ;  but  the  court  reserved  the  questions 
raised  by  the  counsel.  The  prisoner  remains  in 
custody. 

The  questions  for  the  consideration  of  the  court 


First,  whether,  under  the  circumstances  of  the 
case,  prisoner's  statement  that  he  had  coal  at 
the  Queen-street  station  under  demurrage  is,  or  is 
not,  too  remote  to  support  an  indictment;  and 
secondly,  whether  there  was  sufficient  evidence  of 
ite  being  fidse  to  go  to  the  jury. 

If  the  court  shall  be  of  opinion  that  the  fidse 
pretence  in  question  was  not  too  remote,  and 
that  there  was  sufficient  evidence  of  ite  being 
false  to  go  to  the  juiy,  then  the  conviction  will  be 
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confirmed.  Bat  if  the  court  shall  be  of  opinion 
either  that  the  false  pretence  relied  on  was  too 
remote  to  snpport  an  indictment,  or  that  there  was 
not  sufficient  evidence  of  its  being  false  to  go  to 
the  jury,  then  the  conviction  wiU  be  quashed. 

MoRLET,  Chairman. 
G.  LmaU  for  the  prisoner. — The  conviction  was 
wrong.  Here  the  false  pretence  that  the  pri- 
soner had  coals  at  the  Queen-street  station  under 
demurrage  was  not  sufficiently  connected  with  the 
obtaining  of  the  coal  bags  from  the  prosecutor  to 
support  the  conviction.  It  amounted  to  no  more 
than  this,  that  the  prisoner  represented  himself,  as 
he  was  in  fact,  to  be  a  coal  merchant,  and  that  he 
required  the  coal  bags  in  the  way  of  his  buniness. 
The  mere  fact  of  not  having  coals  on  demurrage  at 
the  station  was  not  sufficient  to  found  the  charge 
of  false  pretences,  for  he  had  coals  there,  as  was 
proved.  [Blackburn,  J. — In  Rex  v.  ViUeneuve 
(2  East  P.  C.  830),  where  the  defendant  falsely 
pretended  to  J.  N.  that  he  was  entrusted  by  the 
Duke  de  Lauzan  to  take  some  horses  from  Ireland 
to  London  for  him,  and  that  he  had  been  detained 
by  contrary  winds,  and  had  spent  all  his  money, 
and  thereby  induced  J.  N.  to  advance  him  money ; 
this  was  holden  to  be  a  Mae  pretence  within  the 
Act.  Why  is  not  the  present  case  within  the  ActP] 
No  credit  was  given  on  account  of  this  statement 
about  the  coal  on  demurrage.  [Bramwell,  B. — 
Is  that  so  P  Does  not  the  representation  amount 
to  this  P  "I  am  a  person  of  such  credit  that  per- 
sons send  me  trucks  of  coal."]  In  Bex  v.  Johnson 
(1  L.  T.  Bep.  N.  S.  613;  2  Moo.  C.  C.  254), 
it  was  held  where  money  was  obtained  by 
fiklsely  pretending  that  the  defendant  intended 
to  marry  A.,  and  wanted  money  for  the  wed- 
ding suit,  that  the  case  was  not  within  the  Act. 
[Martin,  B. — The  jury  have  found  that  the  bags 
were  obtained  by  the  fraudulent  representation 
that  the  prisoner  had  coals  on  demurrage  at  the 
station,  and  that  the  prisoner  did  not  mean  to  pay 
for  the  bags.  The  only  question  is  whether  there 
was  evidence  for  the  juryJ^  The  fisdse  representa- 
tion was  too  remote.  Where  defendant  repre- 
sented himself  to  be  a  naval  officer,  and  thereby 
induced  the  prosecutrix  to  contract  to  board  and 
lod^e  him  at  a  guinea  per  week,  and  so  obtained 
various  articles  of  food,  it  was  held  that  the  obtain- 
ing of  the  food  was  too  remotely  the  result  of  the 
faXae  pretences,  and  that  a  conviction  could  not  be 
supported : 

Beg.  Y,  OoTviner.  Dean.  A  B.  40 ;  7  L.  T.  Bep.  N.S.  471 ; 

Reg,  Y,  Bryan,  2.  Fob.  A  Fin.  567. 
As  to  the  second  point,  that  there  was  no  evi- 
dence to  go  to  the  jury.  Here  it  is  quite  con- 
sistent wiui  all  the  facts  of  the  case  that  the  bags 
were  not  obtained  by  means  of  this  false  represen- 
tation: 

Beg,  Y,  8Ume^  1  Foe.  ft  Fin.  311. 

H,  Clark,  for  the  prosecution,  was  not  called 
apon  to  same. 
By  the  Court. — ^The  conviction  must  be  affirmed. 

Conviction  affirmed. 


Saturday,  Jwne  3, 1871. 

(Before  Cockburn,  G.J.,  Chankell,  B.,  Willis» 
Mellor,  and  M.  Smith,  JJ.) 

Beg.  V,  Balls. 

Einbezzlc-inethi — Charging  a  groM  sum  in  indieimeni 
—EvideHCH—'U  ^  25  Vict,  e,  96,  •.  71. 

It  wa4i  the  duty  of  an  agent  and  coUedor  of  a  coal 
club  to  receive  payments  by  small  weekUf  mstol- 
merits,  and  to  sindin  toeekly  a4uxfunts  on  Tuesdays, 
and  on  each  Tuesday  to  pay  the  gross  amount 
received  into  th^  bank  to  the  credii  of  the  dub. 

An  indict mimt  cJuxryed  the  agent  wiik  emhesding 
11.  Is.,  and  evidence  was  given  tluU  during  a  eertain 
week  paym^its  of  fen  smaller  sums^  making 
together  11.  Is.,  liad  been  m4ide  to  the  ageni^  ani, 
that  the  prisoner  failed  to  account  for  those  sums, 
or  for  any  specific  swn  of  11.  Is. 

There  were  two  other  counts  containing  charges  cf 
embezzl^m^^U  of  two  other  s%tms  of  IL  7«.  and 
11.  Tm.,  and  si4pi>orted  by  similar  eviaenee : 

Held,  that  tJie  indictment  might  properly  charge  th^ 
einbezxUnnent  of  a  gross  sum,  and  be  proved  hy 
evid4*nce  similar  to  the  above,  and  thai  it  w€U  not 
necessary  to  charge  the  embezzlement  of  eaehpoT' 
ticular  sum  composing  the  gross  sum,  and  that 
although  tJie  evidence  might  shoto  a  large  number 
of  small  sums  embezzled,  tits  prosecution  was  not 
to  be  confined  to  the  proof  of  three  of  such  smaU 
sums  only. 

Case  reserved  for  the  opinion  of  this  ooart  by 
Mr.  Commissioner  Kerr  at  the  Central  Criminal 
Court. 

At  a  session  of  the  Central  Criminal  Coiut,  oo 
Tuesday,  the  2nd  May  1871,  Edmund  Balis  ww 
tried  before  me  on  the  following  indictment : — 

llie  first  count  charged  "  that  ne,  being  a  member 
of  a  certain  co-partnership  of  persons  trading  under 
the  name,  style,  and  title  of  tne  Alliance  ^dnstriil 
and  Provident  Coal  Societv  (Limited),  did  on  the 
5th  Dec.  1870  receive  into  his  possession  the  sum 
of  11.  Is.  in  money,  for,  and  on  the  account  of  the 
said  co-partnership,  and  fraudulently  and  felo- 
niously aid  embezzle  the  said  sum  of  money.*' 

The  second  count  charged  him  with  having 
within  six  months  fk>m  the  offence  in  the  first 
count,  that  is  to  say,  on  the  12th  Dea,  whUe  he 
was  a  member  of  the  said  co-partnership^  reoerred 
on  account  of  the  said  co-partnership  tne  farther 
sum  of  IL  7s.,  and  with  having  embezzled  that  snm. 

The  third  count  charged  him  with  havins  within 
six  months  from  the  offences  in  the  first  and  second 
counts,  that  is  to  say,  on  the  19th  Dec.,  while  he 
was  a  member  of  the  said  co-partnership,  reoeived 
on  account  of  the  said  co-partnership  &e  ftirther 
sum  of  11.  bs.,  and  with  having  enibessled  that 
sum. 

It  was  proved  that  the  prisoner  was  a  share- 
holder in  the  society  named;  that  he  reoeived 
dividends  on  his  shares  therein,  and  Uiat  he  was 
also  duly  appointed  an  agent  of  the  society,  in  wlddi 
capacity  it  was  part  of  his  duty  to  ccdleot  moneys 
for  the  society  in  the  manner  hereinaftermontioned. 
He  gave  a  bond  for  the  faiUiful  perfoimanoe  of  his 
duties.  It  was  his  duty  as  suoh  agent  and  odtodor 
to  receive  payments  .from  numerous  persons  t^ 
bought  coals  from  the  society,  for  whion  tibey  were 
to  pi^  by  weekly  instalments.  Of  these  paymenti, 
which  were  to  be  made  weekly,  it  was  his  duty  to 
send  in  weekly  accounts  on  tne  Taesdaj*  of  ervety 
\  week,    ikxxd  it  was  his  duty  cm  thoTrMMday  of 
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every  week  to  pay  the  gross  amount  received  by 
him  in  the  course  of  me  preceding  week  into  a 
bank  to  the  credit  of  the  society. 

The  prisoner  did  in  fact  pay  money  into  the  bank 
to  the  credit  of  the  society  every  week,  both  before, 
during,  and  after  the  time  covered  by  the  three 
several  counts  of  the  indictment.  On  some  occa- 
sions he  paid  into  the  bank  a  larger  sum  than  by 
his  account  of  the  previous  week's  collection  he 
ought  to  have  done. 

To  prove  the  allegation  in  the  first  count  of  the 
embezzlement  of  the  sum  of  11.  Is.  on  the  5th  Dec., 
it  was  proposed  by  the  counsel  for  the  prosecution 
to  give  evidence  A  ten  different  payments  in  the 
course  of  the  week  ending  on  sucn  oth  Dec. ;  that 
these  payments  were  made  to  the  prisoner  by  ten 
different  persons,  and  that  the  several  small  sums 
so  paid  to  him  amounted  in  the  whole  to  11.  Is. 
It  was  also  proposed  to  prove  that  neither  in  the 
prisoner's  account,  sent  in  by  him  on  the  5th  Dec., 
when  he  ought  to  have  accounted  for  the  previous 
week*s  collection,  nor  in  any  subsequent  account 
did  the  prisoner  account  for  those  several  sums,  or 
any  of  them,  nor  for  any  specific  sum  of  11.  Is. 

To  prove  the  allegation  in  the  second  count  of 
the  embezzlement  of  the  sum  of  1/.  7s.  on  the  r2th 
Dea,  it  was  proposed  also  to  prove  by  ten  different 
witnesses  ten  different  payments  in  the  course  of 
the  week  ending  on  that  day;  that  the  several 
small  sums  so  paid  amounted  in  the  whole  to 
11.  7«. ;  and  that  neither  in  the  prisoner's  account 
sent  in  by  him  on  the  said  12th  Dec,  nor  in  any 
sabaequent  accounts,  did  the  prisoner  account  for 
those  several  sums,  or  any  of  them,  nor  for  any 
specific  sum  of  11.  Is. 

To  prove  the  allegation  in  the  third  count  of 
the  embezzlement  of  the  sum  of  \l.  %>s.  on  the  19th 
Dec.,  it  was  proposed,  in  like  manner,  to  prove  by 
eleven  different  witnesses  eleven  different  pay- 
ments in  the  course  of  the  week  ending  on  that 
day ;  that  the  several  small  sums  so  paid  amounted 
in  the  whole  to  11.  hs.\  and  that  neither  in  the 
prisoner's  account  sent  in  by  him  on  the .  Baid  19th 
Dec.,  nor  in  any  subsequent  accounts,  did  the  pri- 
soner aocount  for  those  several  sums,  or  any  of 
Uiem,  nor  for  any  specific  sum  of  11.  hs. 

The  prisoner's  counsel,  who  was  absent  while 
the  case  was  being  opened  to  the  jury,  objected 
that  the  course  proposed  to  be  taken  would  be 
admitting  evidence  of  thirty-one  different  acts  of 
embezzlement  upon  one  indictment,  whereas  the 
Btatate  only  permitted  evidence  to  be  given  of 
threa  He  contended  that  the  non-accounting  for 
each  of  these  thirty-one  sums  was  a  separate  and 
distinct  act  of  embezzlement,  and  that  only  three 
of  those  acts  oould  properly  be  included  in  one  in- 
dictment. 

On  the  other  hand,  the  counsel  for  the  prosecu- 
tioD  contended  that  as  it  was  the  prisoner's  duty 
to  aoooont  once  a  week  only  for  what  he  had  re- 
oeiTed  during  the  preceding  week,  there  were  only 
three  distinct  non-accountings,  and,  therefore,  only 
three  distinct  acts  of  embezzlement ;  that  the  act 
of  embezzlement  was  not  committed  upon  receipt 
of  the  money,  but  upon  the  non-accounting  and  non- 
payment of  it,  if  the  jury  should  find  such  non- 
aoooonting  and  non-payment  to  be  fraudulent. 

I  ezpreBsed  my  intention  to  confine  the  evidence 
to  three  s^Murate  and  distinct  receipts  of  three  of 
the  nnall  soms  so  received  by  the  prisoner  as 
aforenidt  and  to  the  non-aooountinff  for  the  same ; 
but*  htiogi  pwiaed  hj  wmnaei  far  me  proaecutdoa, 


I  admitted  the  evidence  so  proposed  to  be  ^ven  of 
the  receipt  by  the  prisoner  of  the  thirty-one 
different  sums,  and  of  his  non-accounting  for  the 
same. 

This  evidence  was  accordingly  given,  and  the 
jurv  foimd  that  in  not  paying  over  on  the  5th,  12th, 
and  19th  days  of  Dec.  respectively  each  and  every  of 
the  several  small  sums  received  by  him  in  each  and 
every  of  the  several  weeks  ending  on  those  days 
respectively,  the  prisoner  did  fraudulently  embezzle 
each  and  every  of  the  said  several  sums,  and  that 
those  sums  collectively  amounted  in  each  of  those 
weeks  respectively  to  the  several  sums  named  in 
the  first,  second,  and  third  counts  of  the  indict- 
ment. 

Thereupon  I  directed  a  verdict  of  guilty  to  be 
recorded  a^nt  the  prisoner  on  each  of  these 
counts,  subject  to  the  opinion  of  the  justices  of 
either  bench  and  barons  of  the  Exchequer,  whether 
the  evidence  on  which  the  prisoner  was  so  convicted 
was  properly  admissible.  K  such  evidence  was  not 
admissiole  m  point  of  law,  then  the  conviction  of 
the  prisoner  is  to  be  (juashed.  Kproperly  admitted, 
then  the  conviction  is  to  stand. 

I  postponed  judgment,  and  allowed  the  prisoner 
to  go  out  on  recognisance,  with  sureties  for  his 
appearance  to  hear  judgment  when  called  upon. 

B.  Malcolm  Kebr, 
One  of  the  Gommissioners  of  the  Gentral 
Griminal  Gourt. 

Collins  for  the  prisoner. — ^The  evidence  objected 
was  wrongly  admitted,  and  the  conviction  should 
therefore  be  auashed.  The  indictment  is  framed 
upon  the  31  &  32  Vict.  c.  116,  s.  1,  which  enacts 
that  a  member  of  a  copartnership  who  shall  steal 
or  embezzle  any  of  the  partnership  propertv,  may 
be  tried  and  committed  for  the  same  as  if  he  had 
not  been  a  partner.  Then  the  24  &  25  Vict.  c.  96, 
s.  71,  enables  a  prosecutor  to  charge  three  distinct 
acts  of  embezzlement  in  an  indictment.  It  is  not 
competent  to  charge  the  receipt  of  a  gross  sum  of 
lOOi.,  and  support  that  bv  proof  of  several  acts  of 
embezzlement.  By  the  finding  of  the  jury  each  of 
the  thirty-one  sums  must  be  taken  as  the  subject 
of  a  distinct  embezzlement.  [Gockburn,  G.  J. — 
The  jury  also  add,  "And  that  those  sums  col- 
lectively amounted  in  each  of  those  weeks  respec- 
tively to  the  several  sums  named  in  the  nrst, 
second,  and  third  counts  of  the  indictment."]  The 

Erosecutor  ought  to  have  been  put  to  his  election. 
Q  Eey.  V.  WiUianis  (6  G.  &  P.  626),  where  the  in- 
dictment charged  the  receipt  of  a  gross  sum  on  a 
particular  day,  and  the  evidence  was  that  the 
money  was  received  in  different  sums  on  different 
days ;  the  prosecutor  was  put  to  his  election,  and 
directed  to  confine  himself  to  one  sum  and  one 
day.  [Gockburn,  G.  J. — In  that  case  the  prisoner 
was  bound  to  account  for  each  sum  and  not  for  the 
gross  amount.  Here  the  prisoner  was  bound  to 
hand  in  weekly  accounts  on  the  Tuesday  in  each 
week.  It  is  an  account  of  the  aggregate  of  all  he 
received.]  That  may  be  so  in  one  sense,  but 
nevertheless  the  thirhr-one  sums  were  distinct  acts 
of  embezzlement.  [Cockbubn,  G.  J. — The  prisoner 
might  have  been  indicted  for  the  embezzlement  of 
each  sum,  but  the  question  here  is  whether  he  did 
not  embezzle  the  gross  amount  P]  The  moment 
three  acts  of  embezzlement  had  been  proved,  the 
evidence  ought  to  have  been  stopped:  (1  Ta  lor  on 
Evidence,  272.)  If  the  jury  had  found  sim^W  tha^ 
the  sums  charTO^  \>sA  ooea  «is\)«i^^  &«q.^^ 
Lambert,  2  Cox  C.  0.  SOS,  ^OT]ML\Mwii  >i.v^\M5ft^  '^ 
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that  case  the  prisoner  had  debited  himself  with  an 
amount  fornnng  the  balance  of  a  number  of 
receipts  and  payments ;  and  it  was  held  that  the 
offence  was  made  out  if  the  jury  were  satisfied  that 
the  prisoner  received  in  the  a^Dp:*egate  the  amount 
with  which  he  had  charged  himself ;  and  that  he 
absconded  or  refhsed  to  account,  leaving  a  portion 
of  t^e  gt^ss  sum  deficient ;  and  that  it  was  not 
necessary  to  prove  that  any  particular  sum  or  sums 
were  reoeivea  from  any  paSrticular  person.  [Mbl- 
LOK,  J. — Have  not  the  lury  found  not  only  that 
the  prisoner  embezzlea  each  of  the  thirty-one 
sums,  but  the  gross  amount  also  P  Is  there  any- 
thing to  prevent  the  charging  of  three  aggregate 
sums  in  an  indictment  P  M.  Smith,  J. — The  in- 
dictment is  ri^ht,  and  is  supported  iW  ^pood  evi- 
dence. Does  it  make  it  bad  oecause  tne  jury  also 
say  that  they  think  each  of  the  thirty-one  sums 
was  embezzled  P  Chaxsell,  B.— There  could  have 
been  no  embezzlement  until  the  Tnesdiiy  in  each 
week.  WiLUBS,  J.  referred  to  Reg,  v.  Richardson,  8 
Cox  C.  C.  448  and  Reg.  v.  Proiui,  L.  A  C.  37; 
5  L.  T.  Bep.  N.  S.  331.] 

Besley,  for  the  prosecution,  referred  to  Reg.  v. 
King  (ii  L.  T.  Bep.  N.  S.  670). 

OocKBuay,  C.J. — Without  reference  to  Reg.  v. 
King,  we  are  satisfied  that  the  conviction  was 
right.  We  agree  that  where  a  man  has  to  account 
for  each  sum  that  he  receives,  no  more  than  three 
such  receipts  can  be  charged  in  an  indictment. 
Even  then,  if  it  is  necessary  to  explain  the  inten- 
tion of  the  prisoner,  and  to  show  tnat  the  omission 
to  account  was  not  accidental  or  an  oversight, 
evidence  may  be  given  of  other  instances  to  show 
a  fraudulent  intent.  The  present  case  is  free  from 
difficulty,  for  although  a^one  of  the  receipts 
mi^ht  have  been  charged  as  a  distinct  act  of 
embezzlement,  it  is  distinguishable  iVom  the  ordi- 
nary case  by  the  fact  that  the  prisoner  Was  only 
to  account  once  a  week  and  pay  over  the  aggrespftte 
amount  he  had  received  during  the  week.  The 
account  must  necessarily  be  made  up  of  all  the 
items  composing  the  aggregate  sum  to  show  how 
that  is  made  out,  but  the  handing  over  is  of  one 
gross  amount,  and  the  prisoner  might,  therefore, 
be  charged  with  embezzling  the  gross  amount, 
and  it  was  not  necessary  to  charge  the  embezzle- 
ment of  the  different  sums  received.  The  evidence 
objected  to  was,  therefore,  admissible,  and  it  would 
be  mischievous  if  persons  in  such  cases  as  these 
could  not  be  convicted  of  embezzling  a  jopross  sum, 
especially  as  there  is  no  rule  of  law  acamst  it. 

The  other  learned  judges  concurre£ 

ConweHon  tMmied, 

Attorney  for  the  prosecution,  W,  T,  RtckeUe, 

Attorney  fbr  the  prisoner,  /.  H.  B.  Wakelit^g. 


&OX&8  oontT 

B«pQrted  \if  H^nnnr  Pk4t,  Eiq., 


May  90  and  Jane  S,  1871. 

CowLBs  V.  Galb. 

Vendor    and    pttrchaeer — 8pee^    performanee — 

Agreement  far  $ale  of  vmmie^kouee — Trantfer  of 

Ueefnce — 9  Qeo,  4b,  c.  ol,  m.  11,  14 — Lieenee  in 

mante  of  deeeaeed  owner. 

I^e iruHee$ qfawtdtM  a  pnbUe-hamm a$ otfoia^ 

^ofic^rnhjf (MmiH&HWfiderapoiweTofmjlb.    Ontite 


da/y  fixed  for  oomplUtion  the  purthaier  refke^  t9 

complete  on  ihe  ground  Ihat  the  irtuteee  were  noi 

in  a  position  to  transfer  (he  Ueenee,  which  hoi 

been  renewed  in  ihe  name  of  the  fesMot  e^ter  his 

deaih. 
Held  thai,  (hough  tJie  renewal  was  irtemdat,  ffts 

purchaser   vfoidd   not   indur  any  tiJt  on  Aai 

account,  and  ihat  under  the  Uo&mos^  endotwei  tv 

tJie  vendors,  he   wotdd  haioe  ati  mUmpeaekams 

title  to  carry  on  the  trade  qf^  (he  pnkUe^umte. 
Decree   accordingly  for  specific  perfhmwmoe  wiA 

costs. 
Day  V.  Luhke  (L.  Rep,  5  Ea.  83(Q,  and  Claydon  v. 

Green  (18  L.T.  Bep,  N.  8.  607;  L.  Ajp.  3  C.  P. 

511,  dtsfingnished. 
This  was  a  suit  by  vendors  for  the  speenfic  per- 
formance of  a  contract  to  purchase  a  piiblic  house 
at  Bomford,  in  the  county  of  BsSex,  caUed  the 
Durham  Arms. 

The  public  house  in  question  was  held  down  to 
the  time  of  his  death  in  July  1870  by  C^^ofge  Roaw, 
vrho,  by  his  will  dated  the  21st  Aug.  18^  gave 
all  his  real  and  personal  estate  to  uie  plalmifh 
upon  trust  for  sale,  and  appointed  them  and  Us 
wife  executors  and  executrix  of  his  will. 

At  his  death,  George  Boss  was  entitled  to  the 
Durham  Arms  in  fee,  and  he  was  also  poaseesed  off 
the  usual  magistrates*  and  excise  and  ottier  lioercea, 
under  which  he  had  carried  on  the  basilicas  ol  a 
publican  on  the  premises,  and  which  had  been 
granted  to  him  and  made  out  in  his  nAme  under 
the  General  Licensing  Act  (9  Geo.  4,  c.  61). 

Under  the  power  of  sale  oontained  in  the  will 
the  plaintiffs  on  the  12th  Oct.  1870,  put  op  the 
public  bouse  for  sale  by  auction,  and  tiie  defendant 
Charles  H.  GhUe  became  the  purchaser  at  die  priee 
of  74bl.,  and  the  16th  Nov.  following  was  the  day 
fixed  for  completion. 

On  the  19th  Oct.  the  abstract  of  the  plBintBTi 
title  to  the  public-house  was  ddiverea  to  tht 
defendant's  soUcitors,  who,  on  the  2l8t  of  tiie 
same  month  sent  in  requisitions,  one  of  Whidi 
was  in  these  words:  "In  whose  name  aire  the 
licences  now  standing  P  *'  To  this  reqnisitkm  tli6 
plaintiff's  solicitor  sent  the  following  Ttjpif:  "In 
the  name  of  the  late  G^oi^  Boss.  They  will 
be  transferred  by  the  executors  m  the  fmud  way.** 
No  objection  was  taken  to  this  nply. 

On  the  IGth  Nov.  the  parties  with  their  soficiton 
and  brokers  met  on  the  premises,  and  the  sloek-in- 
trade,  furniture,  ftc.,  were  valued.  But  on  ascer- 
taining that  the  lic^ices  had  not  been  trttURttved 
into  the  names  of  the  executors,  tho  piUrchMer 
refused  to  complete  his  purcfaase  and  ^ootpt  a 
transfer  of  the  hoences. 

The  magistrates'  licence  had  in  flbot  htfBt  re- 
newed on  me  26th  Aug.  1870,  in  the  name  of  ihB 
deceased  owner,  George  Boss,  under  the  cifctam- 
stances  whidi  are  stated  in  the  ^dement. 

After  some  negotiatioBS,  which  led  to  no  remdft^ 
the  trustees  of  the  Will  insfcitoted  tl«e  prasent  soft 
for  specific  perfonnanoe  of  the  coottact;  tke  Cia- 
tator  s  widow  being  made  a  defendant  hf  smueaA* 
ment. 

Southgate,  Q.C.  and  Sorion  8mi&^  for  the 
pluntiffs.  Ajssuming  that  the  licenoe  was  int* 
property  renewed  in  the  name  off  tibe  ilin^airf 
owner,  and  that  the  trostoee  are  liaUe  to  a  peoiJ^ 
for  not  havinjBf  complied  with  the  reqoircaientB  off 
the  14^  section  of  9  Gea  4  a  61,  wo  waSanSi  thai 
the  dflfimdaiit  GMe  woald  nofe  be  scfeeMUft  oy  ttiiii 
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fay  the  lioenoe  being  duly  indoreed  bj  tba  ezecn- 
toTB  of  the  deocnacd  owner.  BaL,  if  this  be  not 
ao,  w«  submit  that  the  purchaser  is  preclndcd 
from  now  miaing  the  objecttim,  m  he  took  no  ez- 
oeptioD  to  the  aiuwer  farnished  b;  db  to  bis  ques- 
tioo,  in  whOH  name  the  licences  were  Btanding, 
which  kUBwer  of  oitrt  was  in  BOCordBuce  with  tM 
bote. 

DaaM  Jone*,  for  the  testator's  widow. 

Ro*sbarij}i,  Q.  C.  and  Marlim,  fbr  the  defendant 
G*le. — As  we  pnrcbaBed  this  public-houee  as  a 
going  concern,  tims  is  of  ths  easence  of  the  con- 
trmct :  {Daij  v,  Imhke,  L.  Bep.  5  Bq.  336.)  The 
16th  Nov.  1870  WM  the  day  fixed  for  completion. 
Ws  contend  that  the  plaintifTa  were  not  on  that 
day  in  a  position  to  tiSDBter  the  licence,  for  there 
was  then  no  hcenoe  at  all  in  existence.  The  licence 
bad  been  renewed  in  the  name  of  Qoorge  Boas 
after  his  death,  and  we  contend  that  a  hcence  to  a 
dead  man  is  no  licence  at  all.  Wo  were,  therefore, 
cntided  to  r«padiat«  the  contract.  In  Day  t. 
LuUce,  apon  the  day  &ied  for  completion  of  a  saV 
el  a  pnblio-boDM  oe  a  going  concern,  the  vendors 
wM«  not  in  a  position  to  procure  a  transfer 
of  the  licence  nnder  tbe  lltli  itection  of  tho 
General  LJcenein^  Act,  and  it  was  held  that  tho 
pnrchaser  was  entitled  to  repudinte  the  contract. 
In  Claydon  v.  Green  (18  L.  T.  Bep.  N.  S.  607; 
L.Bep.3  C.P.511)  the  vendor  of  a  public-bouse  had 
■grand  Co  make  a  proper  assignment  of  tho  licences 
OD  a  given  day  or  as  noon  thereafter  aa  might  be ; 
the  bnainesB  of  the  honse  had  been  earned  on 
under  tbe  msnagement,  and  under  a  licence 
gnnted  nnder  9  Geo.  4,  c.  61 ,  in  the  name  of  the 
vendor's  son  as  servant  to  his  father ;  three 
months  before  tbe  sole  the  son  had  gone  to 
Amerits  and  had  not  since  been  beard  of,  and  since 
tiiat  time,  bot  without  any  transfer  of  tho  licence, 
the  bnsiiiees  bad  been  continned  under  the 
management  of  another  son  of  the  vendor,  and  it 
was  hdd  that  the  vendor,  not  bein^  able  to  obtain 
tb«  indorannent  of  the  licence  by  hii  son  in  whose 
name  it  waa,  was  not  in  a  condition  to  perform  his 
contract,  and  consequently  that  the  purchaser 
might  recover  back  nis  deposit  and  the  expenses 
which  be  had  incurred  in  and  about  the  pur- 
chase. In  tbe  present  case  the  vendors  were  not 
in  a  condition,  on  tbe  day  fixed  for  completion,  to 
pei'R>iM  their  contract ;  and  we  contend  that  we 
are,  therefore,  entitled  to  recover  back  onr  deposit, 
and  tbat  the  bill  must  be  dismissed  with  costs. 

Bouthgate,  Q.  C.  in  reply. 

JwM  i. — Lord  BoKiLLY.— This  is  a  suit  for  the 
Bpeoific  performanoe  of  a  contract  to  sell  a  freehold 
■pititio-hoiue  in  Essex,  called  the  Durham  Anns. 
Somo  other  property  was  sold  at  tbe  same  time, 
fatit  thia  need  not  be  regarded,  as  the  objection 
api^ied  to  the  public-house  only.  The  property 
waH  pnt  up  for  sale  by  auction  on  the  12tn  <a.  last 
Octooer,  and  tbe  defendant  boneht  both  lots  fisr 
745L  The  sale  being  of  a  public-bouse,  time  is  of 
(ha  eaaeooe  of  the  oontraot.  The  16th  Nov.  1870 
waa  the  day  fixed  for  completion,  or  in  other  words 
tlM  "(diaDge  dftv,"  when  tbe  possession  of  the 
poUio-hotua,  willt  its  appurtenances  and  Uqnors, 
waa  to  be  delivered  ap  ana  the  licences  transferred. 
lUa  ma  not  dooe,  and  the  defendant  contends 
that  tba  plaintiffit  were  not  in  a  position  to  do  so. 
Tba  filaiiitilft  oontand  that  bhev  were  able  and 
williu  to  do  Kb  and  that  if  Uke  defendant  and  his 
a^HtTiad  hpi  miled  aactiiar  hour,  aa  ba  had 


agreed  to  do,  the  licenoe  would  hare  been  dnly 
transferred  to  him.  This  is  the  question  whi^  I 
have  to  tiy — namely,  whether  tbe  plaintiffs  on  that 
day  oould  transfer  the  licence  to  the  de^dant. 
The  facts  which  raise  the  qnestion  are  not  in  dis- 
pute. George  BosSidnrinKthefirat  half  of  tbeyear 
1870,  was  the  owner  and  his  son  was  the  ocoupiar 
of  the  public-boose  called  tbe  Doibam  Arms,  boloing 
a  proper  licence  to  carry  on  businaBS  there,  Vfaicn 
licence  in  the  ordinary  courw  of  events  wotjd  bOva 
expired  and  would  have  bad  to  be  rsnawed  on  the 
26th  Aug.  1870.  On  the  13th  July  1870,  George 
Boss  died.  By  bis  will  he  appointed  his  widow 
and  the  two  plaintifis  bis  executors.  The  son  of 
the  testator,  shortly  before  tbe  26th  Ang.,  went  to 
the  deputy  clerk  to  the  mafi;istrates  of  the  Bomford 
district,  in  which  the  public-house  was  sitnated, 
informed  him  of  the  death  of  the  testator,  and 
asked  him  how  he  should  proceed.  Mr.  Smith, 
the  deputy  clerk,  told  him  to  attend  on  the  26th 
Aug.  to  renew  the  licence  in  the  testator's  name, 
ana  stated  that  the  transfer  could  be  made  on  a 
subsequent  day.  This  was  accordingly  done,  and  the 
lioence  was  renewed  in  the  name  of  George  Ross, 
who  was  then  actually  dead.  I  think  that  this  was 
a  mistake,  and  that  according  to  the  statute 
9  Greo.  4,  c.  61,  the  executors  ought  to  have  ob- 
tained a  protection  order  under  the  144ih  section, 
and  ROt  the  licence  duly  transferred,  and  if  they 
had  done  so  they  could  without  difficulty  or  ob- 
jection have  traisf erred  the  lioence  to  the  pnr- 
chaser.  But  in  fact  they  did  not  do  so  till  Deo. 
1870,  and  in  Feb.  1871  th^  transferred  the  licence 
to  the  widow,  who,  has  since  tbe  death  of  the 
testator  and  does  now,  cany  on  the  buHiness. 
What  took  place  was  this,  ite  change  day  was 
fixed  for  the  16th  Nov.  1870.  On  that  day  tbe 
parties  met:  everything  was  completed  except  de- 
livery up  and  transfer  of  the  hcences ;  but  before 
the  appraisement  and  delivery  of  the  goods  hod 
begun,  it  was  discovered  that  by  some  inadvertence 
the  licences  in  connection  with  the  Durham  Arms 
bad  been  left  in  London,  and  with  the  consent  of 
tbe  defendant  and  of  his  solicitors,  a  special  mes- 
seuKer  was  sent  by  tbe  4.35  train  to  London  to 
fehSi  the  hcences,  and  the  defendant  and  his 
solicitors  and  brother  agreed  to  wait  for  bis  return, 
and,  thereupon,  tbe  appraisement  and  examination 
of  the  furniture  and  liquors  continued  to  be  made 
and  was  complete  Tbe  agreement  was  then 
produced,  and  a  reoeijit  for  tne  amount  was  en- 
dorsed on  the  valuation  and  dnly  stamped  and 
signed  by  tbe  plaintiffs.  The  messenger  sent  to 
London  returned  to  Bomford  at  8  o'tuook  in  the 
afternoon.  In  the  mean  time  this  bad  occurred. 
I  will  read  it  from  paragraph  21  of  the  written 
evidence,  where  it  is  told  as  shortly  as  I  con  toll 
it;  "At  a  few  minutes  before  7  o'clock  tbe  said 
Mr.  Fry,  cm  behalf  of  the  defendant,  asked  ne 
whether  tbe  magistrates',  and  exdee,  and  other 
lioences  bad  been  transferred  into  the  names  of  the 
plaintiffs,  tbe  testator's  eieoators,  and  was  told,  as 
the  facts  were,  that  they  had  not.  ^Hia  said  if  r. 
Fry  thereupon  arose  and  said  tbat  he  should  wait 
nolonger,  and  that  if  the  hcencee  were  not  at  once 
produced  to  be  banded  over,  be  shonld  not  allow 
the  defendant  to  complete,  on  the  ground  tbat  thev 
should  have  been  in  the  names  of  tbe  executors. ' 
That,  it  is  agreed,  is  what  took  place  upon  this 
occasion,  and  tbe  question  is  wnsUksr  the  de- 
fendant was  rifditi  m  «d  dinna.  '&a.>nfi%  T«fpx^ 
to  the  Eacta  wmcii  \  ^7«  wm&3  mm&^voK&i 
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I  am  of  opinion  that  it  is  exactly  the  same 
as  if  the  licence  had  then  been  returned 
from  London,  and  had  been  tendered  at  the 
time.  The  contention  of  the  defendant's  counsel 
is  that  a  licence  given  to  a  dead  man  is  no 
licence  at  all,  and  that  the  renewal  of  the  26th 
Aug.  1870  was  merely  a  frivolous  and  inofficious 
act,  haying  no  operation  at  all ;  and  consequently 
that  there  was  no  licence  then  to  be  transferred, 
and  therefore  none  could  be  transferred ;  and  that, 
according  to  Day  y.  I/uKke  (L.  Bep.  5  Eq.  336)  and 
Claydon  y.  Green  (18  L.  T.  Rep.  K  S.  607 ;  L.  Rep. 
3  C.  P.  511),  such  being  the  case,  the  defendant 
was  entitled  to  abandon  the  contract.  The  answer 
of  the  plaintiffs  is  twofold;  first,  they  say  that 
assuming  the  executor  acted  improperly  ui  not 
obtaining  the  protection  order  urder  sect.  14  of 
the  Act,  this  misconduct  in  no  respect  affected  the 
purchaser;  that  the  licence,  if  duly  endorsed  by 
the  executors,  protecte<l  him,  and  the  penalty,  if 
any,  would  be  confined  to  the  executors ;  and  tiiat, 
according  to  the  pnictice  ailoptcd  in  the  cases 
before  the  Romfoi*d  district  magistrates,  the  licence 
endorsed  by  the  executors  would  haye  been  treated 
as  a  yalid  transfer  of  the  licence  by  the  magis- 
trates, and  renewed,  as  a  matter  of  course,  in  the 
name  of  the  purchaser ;  and,  further,  they  contend 
that,  eyen  if  this  were  not  so,  still  the  detendant  is 
not  at  liber^  to  take  the  objection,  inasmuch  as 
on  the  21st  Oct.  1870,  two  days  after  the  deUyery 
and  receipt  of  the  abstracts  of  title  of  the  public- 
house,  the  defendant's  solicitor  sent  in  the  requi- 
sitions, one  of  which  was  in  these  words :  "  In 
whose  name  are  the  licences  now  standing  ?*'  to 
which  the  plaintiffs*  solicitor  sent  the  folTowiug 
answer  in  writing:  "In  the  name  of  the  late 
George  Boss.  They  will  be  transferred  by  the  exe- 
cutors in  the  usual  way."  No  objection  was  taken 
to  this  answer ;  the  cliange  day  was  appointed,  and 
the  meeting  took  place  as  if  nothing  more  was  re- 
quired, although  tne  defendant  knew  or  must  be 
taken  to  haye  known,  that  the  26th  of  August, 
1870,  which  was  then  past,  was  the  day  for 
renewing  the  licence,  and  they  say  that  these  acts 
constitute  a  waiyer  of  the  objection  if  otherwise  it 
could  be  maintained.  Upon  a  consideration  of  the 
whole  matter,  I  think  that  the  objection  itself 
cannot  be  maintained,  and,  as  to  any  technical  or 
other  nominal  objection  that  the  Ucence  could  not 
be  transferred,  because  a  licence  to  a  dead  man  is 
nothing,  and  that  therefore  there  was  none  to  be 
transfeired,  I  disregard  that,  because  the  docu- 
ment itself,  purporting  to  be  a  licence  granted  by 
the  magistrates,  eyen  if  invalid,  rendered  it  im- 
possible for  any  person  to  obtain  a  licence  other 
than  the  legal  personal  reprcsentatiyes  of  the 
testator  or  tneir  assigns.  And  upon  reading  the 
eyidence  of  Mr.  Smith,  the  Deputy  Clerk  for  the 
Romford  district,  I  am  of  opinion  that  in  that 
district  the  licence  being  endorsed  by  the  plain- 
tiffs as  executors  of  the  testator,  the  defendant 
would  haye  obtained  a  negotiable  title  to  carry  on 
the  trade  of  the  public  house  called  the  "  Durhcun 
Arms."  This  is  clearly  shown  by  his  eyidence. 
I  will  read  this  part  of  it — paragraphs  2,  3,  and  4 : 
"According  to  the  custom  existing  with  the 
Romford  magistrates  upon  the  transfer  of  a 
public  house  with  reference  to  the  transfer  of  the 
magistrates'  licence  held  in  connection  therewith, 
there  would  be  no  necessity  in  order  to  make  a 
vtt/j'd  transfer  ofancb  licence  from  the  executors  or 
the  acting  exeoutora  of  a  deceased   testator,  as 


yendor  to  a  purchaser,  that|  saoh  lioeaoe  shoold,  as 
a  preliminaiy,  be  transferred  from  the  name  ci  tiie 
testator,  the  deceased  licensee,  into  tiiose  of  his 
executors.  All  that  would  be  necessary  would  be 
for  the  executors  or  acting  execators,  as  the  esse 
might  be,  to  sign  a  notice  of  f^ptication  for 
transfer  in  the  form  required  bj  the  11th  sectkm 
of  the  statute,  9  €reo.  4,  o.  61,  and  for  such  ezeca- 
tors  or  acting  executors  as  the  case  miffht  be,  or 
someone  duly  authorised  in  that  behalf  oy  them, 
to  haye  attended  before  the  said  magistrates 
(haying  preyiously  giyen  the  requisite  notices 
under  the  said  llth  section  of  the  said  statute 
9  Geo.  4,  c.  61)  and  to  haye  produced  the  probate 
of  the  testiitor*s  will,  admitted  or  proyed  the  signa- 
tures to  the  said  notices  and  completed  the  transfer 
of  the  said  licence  in  accordance  with  the  proyisioiis 
of  the  said  section.  On  the  26th  Aug.  1870.  the 
renewed  licence  referred  to  in  the  plaintiff's 
amended  bill  was  signed  by  two  of  the  magistratctf 
and  on  that  day  on  the  name  of  Cleorge  Boss  being 
called  at  the  meeting  of  the  said  magistrates,  a 
person  came  up  to  the  table  where  I  was  sitting 
and  paid  me  the  usual  fees  in  exchange  for  the 
renewed  licence  which  was  ayailable  from  the  10th 
Oct.  1870  to  the  10th  Oct.  1871.  And  I  farther 
say  that  had  such  renewed  licence  been  sabse- 
quently  brought  to  me  along  with  the  notices  of 
auplication  for  transfer  as  required  by  the  llth 
section  of  the  statute  9  Geo.  4,  c  61,  and  had  one 
of  the  said  executors  or  acting  executors,  as  the 
case  might  be,  or  some  one  on  their  behalf^  attended 
at  the  special  sessions  then  next  ensuing  and  pro- 
duced the  probate  of  the  testator*s  will  and  acknow- 
ledged his  signature  to  the  notices  and  proved 
that  the  same  iiad  been  duly  seryed,  such  renewed 
licence  would  (provided,  of  course,  tiiere  existed  no 
eyidence  of  the  intended  transferee  being  an  objec- 
tionable person)  haye  been  duly  transferred  without 
further  recjuirement  into  the  name  of  the  said  Gale. 
In  fact  it  IS  within  my  own  knowledge  that  such 
licence,  so  granted  in  the  name  of  the  said  Geom 
Boss  in  Aug.  last,  was  in  Dec.  last  temporaruy 
protected  by  the  said  magistrates  to  the  saia  exeoa- 
tors,  and  since  then,  namely  in  Feb.  last,  was 
transferred  into  the  name  of  Ann  Boss,  in  whoio 
name  the  same  now  stands.**  I  am  also  further 
of  opinion  that,  assuming  that  the  course  whidi 
was  so  adopted  was  not  the  right  course,  and  that 
it  was  contrary  to  the  Act  of  Parliament,  still  that 
the  defendant  ran  no  risk  in  accepting  such  trans- 
fer, as  the  penalty  (if  any)  would  haye  fadlen  on 
the  executors  of  the  testator,  and  not  on  the  defen- 
dant. It  is  to  be  obseryed  that  in  Day  t.  LMse 
(L.  Bep.  5  Eq.  336)  and  Clcwdon  y.  Oree»  (18  L.T. 
Bep.  N.  S.  607;  L.  Bep.  3  C.  P.  511)  a  good  title 
could  not  then  haye  been  made  except  under  the 
14th  section  of  the  Act,  and  a  mere  transfer  of  the 
licence  under  section  11,  was  not  what  the  execu- 
tors were  able  and  willing  to  giye.  In  Day  y.  Lkhhe 
it  could  not  be  done,  because  the  licensee  was  aliye 
and  had  absconded.  In  Clayd^yn  y.  Qreen  it  could 
not  be  done  for  some  reason,  and  although  it  does 
not  appear  that  he  had  absconded,  yet  at  all  erents 
he  had  gone  to  America  and  ho  ooula  not  be  found  to 
transfer  the  licence ;  but  in  case  of  death  the  ens* 
cutors  are  the  persons  who  hold  the  lioeooe,  and 
who,  if  they  enoiorsed  it,  would  haye  giyen  a  anffi* 
ciently  good  title  to  the  purchaser.  I  think,  there- 
fore, that  the  plaintiffs  are  entitled  to  a  deoree  far 
specific  performance  and  that  the  '^f^tndMiti  aawik 
\  yay  \ke  ^30&\d(&  u^  \a  laod.  including  Hie  linaiiiig 
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The  plaintiffs  mtut  pay  the  widow*s  costs  and  add 

them  to  their  own. 

Solicitor  for  the  plaintiffs,  Frederick  Mason, 
Solioitors  for  the  defendant,  H,  J.  and  T.  Child. 


OOVBT  or  qiTEEVB  BEVCH. 

Baportf8d  bj  T.  W.  Sauhokss  and  J.  Shoktt,  Eaqra., 
BBrristen-at-law. 


Wednesday,  May  3,  1871. 

Jones  (app.)  v.  Cook  (resp.). 

Petroleum — Keeping  without  a    licence— 2b  Sr  26 

Viet,  c  66—31  ^  32  Vict,  c,  56. 
By  seeL  3  of  the  31  4-  32  Vict,  c,  56  (The  Petroleuin 
Ad  1868)  the  word  **  petrtfleum^*  itf  to  include  all 
eneh  rock   oil,  ^c,  as  givee  off  an  inflammable 
vapour  at  a  temperature  oj  lees  ihan  100  degrees 
qf  FahretiJheU* s  tliennameter,  and  by  sect,  4  it  is 
enacted  that  no  petroleum  slwU  be  kept  otiierwise 
than  for  private  t4se  within  b(hjdH,  of  a  dweUing- 
house,  dfc,  except  in  pursuance  of  a  licence : 
Hddt  Uial  an  offence  was  committed  umler  the  last 
ine^Uioned  section,  although  Hm  petroleum  does  not 
give  off  an  inftaminable  vapour  wider  100  degrees 
of  Fahrenheit*  s  titermometer. 
This  was  a  case  stated  by  justice.^  under  the  20  &  21 
Vict.  c.  43   upon  a  conviction   by  them  of  the 
appellant  for  keeping,  otherwise  than  for  private 
use,  within  SOyds.  of  a  dwellinghouse,  a  quantity  of 
petroleam  without  being  licensed.    The  case  stated 
as  followB : — 

1.  At  a  petty  sessions,  holden  at  Kingston-upon- 
Thames,  in  and  for  the  division  of  Kingston,  in  the 
ooanty  of  Surrey,  on  the  8th  Doc.  1870,  an  in- 
formation  preferred  by  William  Cook  (hereinafter 
called  the  respondent),  against  the  said  Slaney 
Jones  (hereinafter  called  the  appellant),  under  the 
Petroleom  Act  of  1862  and  1868,  charging  for  that 
the  nkl  i4>peUant  did  keep,  otherwise  than  for  pri- 
vate use,  within  dOyds.  of  a  certain  dwellmg- 
houae,  then  and  there  occupied  by  him,  a  quantity 
of  peteoleom  without  being  licensed,  in  accordance 
wiUi  the  Petroleum  Acts  1862  and  1868,  was  heard 
and  determined  by  us,  the  said  justices  respectively, 

then  present,  and  uoon  such  hearing  the 
it  was  duly  oonvictea  before  us  of  the  said 
and  we  aajudged  him  to  pay  a  fine  of  10s. 
and  costs,  amounting  to  17«.  6d, 

2.  And  whereas,  tne  appellant  being  dissatisfied 
with  oar  determination  upon  the  hearing  of  the 
Slid  infbnnation,  as  being  erroneous  in  point  of 
law,  hath,  pursuant  to  sect.  2  of  the  said  statute, 
20  d(  21  Yict.  o.  43,  duly  applied  to  us,  in  writing, 
to  state  and  sign  a  case  setting  forth  the  facts  and 
the  ffrocmd  of  such  our  determination  as  aforesaid 
fbr  uie  opinion  of  this  court,  and  hath  duly  entered 
into  a  recognisance,  as  required  by  the  said  statute 
in  that  behalf. 

3.  Now  therefore  we,  the  said  justices,  in  com- 
plisiioe  with  the  said  application  and  the  pro- 
visions €^  the  said  statute,  do  hereby  state  and 
sign  the  following  case. 

4.  Upon  the  hearing  of  the  information  it  was 
ft^n%ip^  by  ^e  I4>pelluit  that  he  did  keep  such 
petroleam  as  charged  in  the  information,  and  that 
he  had  no  licence  to  keep  it ;  and  it  was  admitted 
by  both  of  the  said  parties  that  the  petroleum  did 
not  give  off  an  inflammable  vapour  at  a  tempera- 
ture of  less  than  100  degs.  of  Fahrenheit's  ther- 

%  but  that  it  did  give  off  snch  a  vi^xnir  at 


5.  It  was  contended  on  the  part  of  the  appellant, 
that  inasmuch  as  it  was  admitted  that  tne  petro- 
leum in  question  did  not  give  off  an  inflammable 
vapour  at  a  temperature  of  less  than  100  degs.  of 
Fahrenheit's  thermometer,  that  no  licence  in 
accordance  with  the  Petroleum  Act  of  1862  and 
1868  was  necessary ;  and  that  the  definitions  given 
of  petroleum  in  sect.  1  of  the  said  Act  of  1862 
and  in  sect.  3  of  the  said  Act  of  1868,  showed  that 
the  petroleum  in  question  did  not  come  within 
the  provisions  of  sect.  4  of  the  Act  of  1868,  under 
which  section  we  convicted  the  said  appellant. 

6.  It  was  contended  on  the  part  of  the  respondent 
that  the  term  "  petroleum  '*  not  only  included  the 
Kubstances  mentioned  in  sect.  3  of  the  Petroleum 
Act  1868,  as  giving  off  an  inflammable  vapour  at  a 
temperature  of  less  than  100  deg.  of  Fahrenheit's 
thermometer,  but  also  included  petroleum  itself 
or  any  produce  thereof  in  any  form   whatever; 
and  that  sect.  3  of  the  Act  of  1868   extended 
the  operation  of  the    said  Acts   to   other   sub- 
stances, and  prevented    the    substances    therein 
mentioned  from  being  kept  and  sold  without  a 
licence,  although  some  of  the  substances  mentioned 
in  the  said  sect.  3  were  not  products  of  petroleum  at 
all,  and  would  not,  unless  they  had  been  specially 
mentioned  in  sect.  3  of  the  Act  of  1868,  have  come 
within  the  provisions  of  the  Petroleum  Acts  of  1862 
and  1868,  although  they  gave  off  an  inflammable 
vapour  at  a  temperature  of  less  than  100  deg.  of 
Fflkhrenheit's  thermometer.    It  was  also  contended 
on  the  part  of  the  respondent,  that  the  words  "other 
substances  "  in  the  preamble  of  the  Act  of  1868,  and 
the  words  "petroleum  shall  include  all  such  rock  oil, 
&c.,"  in  sect.  3  of  that  Act,  instead  of  limiting  the 
meaning  of  the  word  petroleum,  had  an  enlarging 
effect,  and  made  the  word  include  the  substances 
mentioned  in  sect.  3,  in  addition  to  the  natural  mean- 
ing of  the  word  petroleum,  and  that  no  test  whatever 
was  necessary  with  regard  to  keeping  petroleum, 
which  was  naturally  a  highly  inflammable  sub- 
stance, although  not  always  flashing  at  less  than 
a  temperature   of  100  deg.    of    Fuirraiheit,  and 
that  any  person  who  kept  it  must  be  licensed 
under  sect.  4  of  the  Petroleum  Act  1868,  or  render 
himself  liable  to  the  highest  penalty  imposed  by 
the  Act  (201.),    It  was  mrther  contendeo,  on  the 
part  of  the  respondent,  that  as  two  separate  peoAl- 
ties  were  awarded  by  the  Petroleum  Acts  18o2  and 
1868,  one  of  201.  for  keeping  petroleum  without  a 
licence,  and  another  of  5L  for  selling  or  exposinff 
for  sale  petroleum  which  flashed  at  less  thsm  100 
deg.  Fahrenheit's  thermometer,  unless  the  bottle 
containing    such    last-mentioned   petroleum    was 
labelled  as  by  sect.  5  of  the  Act  of  1868  is  directed. 
The  respondent  urged  that  the  first  kind  of  petro- 
leum is  dangerous,  the  second  is  highly  dangerous, 
even  in  common  use,  but  both  are  eoually  danger- 
ous, in  case  of  fire  ;  and  it  was  therefore  the  inten- 
tion of  the  Petroleum  Acts  (as  will   be  seen  by 
sect.  5  of  the  Act  of  1862)  to  prevent  traders  keep- 
ing either  description  in  any  improper  place,  so  as 
to  endanger  the  neighbouring  public,  for  in  case  of 
fire  it  is  impossible  to  extinguish  it  by  water ;  and 
with  regard  to  that  petroleum  that  flashed  at  less 
than  100  deg.  of  Fahrenheit's  thermometer,  it  was 
the  intention  of  the  said  Acts  to  prevent  it  being 
even  exposed  for  sale  in  small  quantities,  unless 
the  public  who   purchased  were  fully  cautioned 
against    its    extra   dangerous    propertiea.      TV^ 
respondent  also  citM  m  brcV>[i€t  ^^t^^H  ^doa^  ^^cme^ 
was  the  proper  0Qiia.\»nu:^oii  ^  XXi^  ^^XscSttsos^. 


MA^STliATSS'  OASBa. 


Q-B.] 


JoNEi  (^>p.)  V,  Cook  (reap.) 


Acta;  Ibe  portion  of  sect.  4  of  the  Act  of  1668, 
whitdi  ftmoii|i^  other  things  fpvee  the  local 
oathoritj  power,  after  nctnall^  grantiiig  their 
licence,  to  annex  conditions  to  it,  as,  for  instance, 
a  power  to  teat  snoh  petrotenin  from  time  to  time, 
and  he  arK^ed  theremim,  that  if  a  licence  was  only 
required  m  cases  where  petroleum  floahed  at  lees 
than  100  deg.  of  Fahrenheit,  and  this  fact  having 
been  once  admitted,  and  a  licence  granted  to  the 
person  keeping  such  petroleum,  there  wonid  be  no 
naoeHsitf  for  any  further  teat,  whereas,  on  the 
contntTf ,  these  words  showed  that  a  trader  having 
taiisa  out  a,  lioence  to  keep  petroleum,  might  store 
and  sell  sb  much  as  he  liked,  if  it  did  not  flash 
under  100  degs-  Fahrenheit,  without  a  label,  but  if 
on  testing  it  he  found  it  flashed  at  leas  than  100 
degs-.hewasat  oncecompelledby  the  Acts  toput  a 
proper  label  on  the  bottles  in  wluck  he  sold  it,  the 
same  petroleum  frequently,  from  atmospheric  or 
other  causes,  differing  in  its  degree  of  inflam- 
mability and  requiring  testing  frequently  in  order 
to  guard  against  such  variations  of  inflammability. 
It  was  further  contended  by  the  respondent  that 
sect.  6  of  the  Act  of  1868,  which  gives  an  inspector 
of  weights  and  measures  power  to  inspect  and 
test  all  petroleam  kept,  offered,  or  exposea  for  sale, 
and  if  he  shall  find  any  kept,  offered,  or  exposed 
for  sale  contrary  to  the  provisions  of  the  Petrolenm 
Acte  of  1862  and  1868,  the  same  shall  be  liable  to 
be  seized,  and  on  conviction,  forfeited,  and  the  per- 
son or  persons  offending  shall  be  liable  to  a  penalty 
not  exceeding  51.,  fuUy  confirmed  all  his  [»evious 
arguments,  ^r  he  argued  that  the  section  applies 
to  the  minor  offence  of  exposing  for  salepetrouum 
that  flashes  at  less  than  100  deg.  of  Fahrenheit 
without  having  a  proper  label,  and  it  gives  an 
appeal  from  the  test  of  Duch  inspector,  and  the 
petrolenm  is  mily  forfeited  in  case  of  conviction ; 
whereas  sect.  4  says  that  petroleum  kept  without 
a  hcenoe  shall  be  forfeited  with  or  without  a  con- 
viction, and  the  occupier  of  the  place  in  which  the 
petroleum  is  kept  shall  be  liable  to  a  penalty  of  201., 
tfae  respondent  contending  that  the  inspector 
undra'  aect.  4  is  not  requirecT even  to  test  the  petro- 
leum, and  that  no  appeal  is  therefore  given  against 
his  decision.  The  respondent  therefore  contended 
that  the  Petroleum  Acts  prevented  two  things; 
first,  the  keeping  of  petroleum,  &c„  without  a 
licence,  whether  it  flashed  at  lose  than  100  deg.  of 
Fahrenheit's  temperature  or  not;  secondly,  the 
selling  petroleum  that  flashed  at  leas  than  100  deg. 
of  F^renheit's  thermometer  without  a  cautionary 
label  on  the  vessel  containing  it. 

7.  We  being  of  opinion  tnat  the  contention  of 
the  respondent  as  stated  in  paisgraph  6  was  the 
oorrect  construction  of  the  Pe&oleum  Acte  of 
1862  and  1868,  and  that  the  case  was  within  the 
operation  of  sect.  4  of  the  Act  of  1868,  gave  our 
determination  against  the  appellant  in  the  manner 
before  stated. 

6.  The  questions  of  law  arising  on  the  above 
BlAtement  lor  the  opinion  of  the  court,  therefore, 
are :  First,  Whether  any  kind  of  petroleum,  at 
whatever  temperature  it  myea  off  an  inflammable 
vapour,  is  contemplated  l}y  «ect.  4  of  the  Act  of 
1868,  and  requires  a  licence  for  keeping  it  f 
secondly,  whether  only  such  petroleum  as  gives 
off  an  inflammable  vapour  at  a  temperature  en  less 
than  100  deg.  of  Fahrenheit's  thermometer  is 
contemplated  by  that  section,  and  requires  a 
IweBoeiorkaepingitf  thirdlr,  whether  the  pe^o- 
Jkuo,  £»r  the  keepiag  of  wnioh  tba  iafonnatioa 


was  laid  i^[ainet  the  appellaat,  waa  abowa  to  be 
within  the  provisions  of  the  PetrolanBi  Acta  180S 
and  1868,  and  whether  the  appellant  was  rigiitij 
convict«d  by  ns  the  nndersigned  jnsioeeaF 

If  the  court  be  of  opinion  that  the  said  convio- 
tion  was  legaUy  and  prooerly  made,  and  the  ^pel- 
lant  is  liabte  as  aforeeaia,  then  the  said  oonrictaixi 
is  to  Blond ;  but  if  the  court  should  be  of  opinian 
otherwise,  then  the  said  conviction  shoDid  bs 
quashed  and  the  said  information  dismiBsed. 

Given  under  onr  hands  this  19th  Jan.  1871,  t( 
Kingston-on-Thamee,  in  the  county  afcveaaid. 
(Signed)         CokMLat  ComB. 
£nwiAD  WnaoK. 

By  the  25  &  26  Vict.  c.  66  (An  Act  for  the 
safe  keeping  of  petroleum)  s.  1,  it  is  enacted  that  - 

Fstrolenm,  for  the  poipoMi  of  this  Aot,  shall  iadkda 
aoj  product  threof  that  gives  off  m  inflammaUa  vapoar 
at  m  tempeiatnre  of  leu  than  100  deg.  at  lUmnbtf* 
tharmometer. 

By  sect.  3  it  is  enacted  that — 

From  and  after  the  lot  Oot.  1868,  not  mora  Una  bt^ 
nllona  of  petroleoiD  ihall  be  kept  within  SQrds.  of  a 
dwellinB~bonae,  or  of  abnildliig  in  wUoh  goods  an  rtond 
excpt  in  pnnraaDoa  of  a  lioeiios  given  by  noh  loal 
kutluml;  M  il  barainafter  nmtkilied,  Ae. 

By  the  31  &  32  Vict.  c.  66  (the  Petrolomn  Act 
1868),  it  is  by  sect.  1  enacted  that  thin  and  the 
former  Act  shall  be  read  as  one  Act. 

Sect.  3  enacts  that — 

For  the  pnrposee  of  the  Petrolsnnl  Aota  ISIS,  UR, 
inolndiDg  all  loo&l  Aota  and  bT»-law«  i^btiiig'  to  iiutujluaai 
or  the  prodaoe  thereof,  "potrolemn"  ilijill  iiiiilial*  «I1 
Botdi  rook  oil,  Baagooa  oil,  BoTMah  oil,  aaj  laudaut  •( 

theBuiie,a-' -■.-->-• --■- —    --.   -^-^ 

«hale,  peat, 

doot  ot  them  u  sivM  off  an 

temperatore  of  less  than  100  deg. 

By  sect.  4  it  is  enacted  that — 

Fcom  and  after  the  lal.  Feb.  ISfV,  the  3rd  welka 
of  Uie  Palnlenm  Aot  IBSS  ihkU  be  repMlad,  Ao.,  and  Oil 
trrtmi  and  after  the  let  Feb.  1888  no  petMleuia  ^i£ 
be  kept,  otfaerwiae  than  for  private  nee,  within  50  yda. 
ot  a  dwelling  hooae,  oi  of  ii  bnildinf  in  which  goodi  an 
stored,  Bxoept  in  purBDatice  of  m  lioanoa  given  in  Ofr 
oordaniM  with  the  Petroleam  Aot  I9S8.  .  .  .  Aiif  Mbo- 
lenm  kept  in  oontraveiitaon  of  this  moUcm  ahul  ta 
foifeitsd.  and  in  (dditJoD  lh««to  tha  ouuiuaai  <d  th) 
pLaoe  in  vhieh  snoh  petralsmn  is  kapt  aball  ba  liaUa  t* 
a  penalty  not  eiceecUDg  twentr  pounds  a  daj  tor  mA 
da;  donng  which  petroienoi  is  kept  in  oonlcaiaulluu  (( 
the  Petroleum  Aats  1802  and  ISOS,  or  eithei  of  aoA  Aata 

Section  S  enacts  that — 

Ko  perw>D  ihall  sell  or  expoae  for  lala  for  naa  wilin 
deaoription  of  patndaiua  mmaal 
whidi  gives  at  an  iiiflsiiiilwTllI 
on  of  leas  ,tiMU  109  daf.  d 
luenDomer,  nnlaaa  tlw  bottls  Ot  laaad  «ea> 
taining  aneh  petraleom  have  attaabad  therato  a  label  ia 
legible  obaiaotera,  atatina  aa  foUowa  i  "  Oieat  oaia  Mut 
betaken  in  bringing  any  ucbt  near  to  the  oontmta«ftUa 
veseel,  as  tiisy  ^n  off  an  mfiaamabla  vapont  at  a  !■■■ 
peratmcot  leea  thanonehnndreddegieeaof  g"  '  '"' 
Uumnamatar."    Any  psraon  aotlng  la  oonbi 

thia  aeotion  ahall  for  saoh  «Cena«  be  anbiaot  tc  _  , 

not  exoeading  Bve  pooDda. 

Sect.  6  empowers  any  inspector  of  weights  and 
measures,  or  other  person  or  persona,  only  ^ 
pointed  under  the  22  it  23  Viot.  o.  56,  at  all  reaaon- 
able  times  to  inspect  and  test  all  p^rolaum  kip^ 
offered,  or  exposed  for  sale ;  and  if  upon  auoh  m- 
Bpeotion  and  teat  any  desoriptioa  of  petroleCM 
snail  be  found,  kept,  or  offerea  for  sale  as  aftn«- 
said  contrary  to  tne  iirovisions  of  this  Aot,  or  of 
the  Petroleum  Aot  1^,  the  same  ahaU  be  liable 


F  Fahmihelfa  tb«- 


mfter  the  lit  f 

vaoonr  at  a   Hmperatote   i 

Pjiieohsifa  "^    .. 


tUOISTtU'TBS'  OABHi. 


m 


a] 


W.BMfii.i.  (app.)  ti.  Fox  (reap.). 


mttctm  ^spetred  for  Vbh  appdlant.— The  con- 
D  yna  mvog.  The  Arte  nppn  the  enbject  of 
enni  apply  only  to  liquids  that  mve  off  nn 
imoble  va^onr  at  a  tenpcTature  of  less  than 
■r.,  and  it  is  fonnd  in  tue  case  that  the  petrO' 
&e  appellant  had  apon  his  premises  did  not 
iff  an  inflammable  -vapour  at  lees  thim  100 
Hub  ie  dew  from  the  fact  that  the  6th 
a  prorides  for  testing  the  liquid,  which  wonld 
te  nnneoeaaary  if  petroleom  of  any  quality 
riUun  the  Adi. 

i  i^>peared  for  the  respondent,  and  argued 
M  conviction  was  right. 
CKBU&N,  J.{a) — I  am  of  opiniou  that  the 
Iratea  were  right  in  their  decision.  By  the 
earn  A,ct  of  1862  it  is  enacted  that  the  term 
aleam  "  shall  include  any  product  thereof 
rtea  off  an  inflammable  vapour  at  a  t«mpera- 
t  less  than  100  deg.  Then  sect.  3  refers  to 
mm  both  in  its  natural  and  its  artificial  state. 
it  is  arsued  for  the  appellant  that  in  sect.  3 

Frtntlenm  Act  of  1866,  petroleum  must 
mcb  petroleum  as  gives  c^  an  inflammable 
r  *t  Ima  than  100.  deg.  ;  but  that  is  not  what 
s.  Sect.  4  means  that  a  pLTSon  shall  not 
petroleum  nor  such  rock  oil,  as  is  described, 
■as  off  an  inflammable  vnponr,  without  a 
t.  CerUtinly  sect.  6  app^rs  to  be  some- 
nronsistent  with  the  former  provisions;  but 
■  be  ooustrued  to  mean,  that  if  upon  inspec- 
le  article  is  fonnd  not  to  be  peCrolenm,  no 
3n  B8  to  test  is  to  arise.  At  all  events  there 
tnng  in  that  section  to  repeal  the  distinct 
iooB  already  enacted. 
LOR,  J. — I  am  of  the  same  opinion.     If  the 

1862  stood  alone,  it  is  perfectly  clear  that 
to<oleum   or   any  product   thereof   could   be 

without  a  licence.  In  the  year  1868  it  was 
Aj  represented  to  Pu-liameut  that  other  oils 
•  petroleum  gave  off  dangerous  vapours,  and 
jpoa  the  legislation  of  that  year  took  place 
nw  subject,  but  it  leaves  petroleum  proper 
ilied.  Sect.  4  is  certainly  importuit  as 
ig  die  distinction  between  storing  and 
'.  -The  object  of  sect.  5  is  to  give  a  caution 

pnblic  as  to  the  dangerous  nature  of  the 
,  mi  sect.  6  appears  to  be  directed  to  

petrolei —    '"    '""'  '""  ""'"    — '   ~" 
»  only. 

Conviction  affitTned. 
MHy   for    the    appellant,  Ckatiet   WaUer. 
leilt>ttpon-niaine8. 

ilHejfn  tar  the  respondott,  BeH  ft&d  Nm>- 
□il^toA'npon-'niameB. 


flsootm  OovKT. 
Jfay  3  and  &,  1871. 
(Sefore  Hbllok  and  Hunnui,  33.) 
M^Mii*!.!,  (^ip.)  «.  Fox  (rasp.). 
Ml   OmwKOi  Act  1869— F»rn>iH(Mg>  f%MM« 
imUed  Atecs*  to  oMmnUe,  ^e. — Ptuyoee  qf 
■rtlfa^ — Comnetion. 

metlaml  vdm  eonnieted  untdtr  teet.  10  of  the 
■K  Viet.  e.  99  {The  Habitual  OriminaU  del 
%  fl/hwwfciyiy  harbotmng  1U«ms  or  njmted 
«ir^  ^wri  parmitUHf  lh«m  to  ineet  and  iwwniMe 


■A  aad  HaUn,  JJ^  * 


B  itWnittttix  BU 


in  hit  honte.     It  appeared  thai  there  waa  hM  tn 
the  hou»e  of  ih«  mppeliant,  icho  was  an  trmjbeeper, 
what  wot  called  a  "friendly  meeting  "  or  "  lead  " 
for  the  purpoee  of  g^ing  »p  a  eabeeription  tn  aid 
of  the  wife  and  children  of  a  man  who  had  been 
committed  to  take  hie  trial  for  an  offence,  or  for 
proawring  hitn  meant  for  hi*  defence.     The  money 
toae  eoUeeied  fry  carde  of  ad/mi»tion.  The  comfomv 
»ai  roand  a  UuiU  drinkiTUi  and  tinging  tongt,  ana 
among»t    them  wore   teveral  Ihievet,   or  rmuted 
thieoee,  whom  the  appelant  knew  to  be  each.  There 
woe  no  dieorderly  etmduef,  nor  were  the  partie* 
agiembled  in  purraanoe  of  amy  abtolately  mnlaajfal 
deeign  or  to  ameert  crimee  or  olh«rv>i*e  mitbehave 
th^meelveii : 
Held,  that  ench  an  ateemblij  UXM  within  the  opera- 
(ion  of  flui  eiiid  lOfh  eeelion,  atid  that  tJm  convic- 
tion was  right. 
This  was  a  case  stated  by  one  of  the  metropolitan 
police  magistrates  upon  a  conviction  by  him  of  the 
appellant  for  an   oSenoe  under  sect.  10  of  the 
32  A  33  Vict.  c.  99,  tor  that  he,  being  a  person  who 
occupied  and  kept  a  place  where  exciseable  liquors 
were  sold,  did  knowingly  harbour  thieves  or  reputed 
thieves,  and  knowingly  permit  or  suffer  them  to 
meet  or  assemble  therein,  upon  which  conviction 
he  was  fined  51.     It  was  at  tne  hearing  proved  on 
the   part   of   the   complainant   that   on    the    day 
named  there  wa.<<  held  in  the  house  of  the  appellant 
what  WHS  called  "  a  friendly  meeting,"  or  "  lead," 
for  the  purpose  of  ^tting  up  a  subscription  in  aid 
of  the  wife  and  children  of  a  man  who  had  been 
committed  to  take  his  trial  for  an  offence,  or  for 
procuring  him  means  for  his  defence.    The  manner 
m  which  the  money  was  collected  was  by  cards  of 
admission  circulated  by  the  friends  of  the  partiea 
to  be  benefited.     In  the  large  room  of  the  alehoase 
the  company  sat  round  a  table  drinking  and  sing- 
ing sougs,  and  amongst  the  company  were  several 
thieves  or  reputed  thieves,  whom  the  appelluit 
knew  to  be  such.    There  was  no  disorderlv  conduct 
proved.     The  magistrate,  in  convicting,  held  that 
there  was  such  an  assemblage  as  was  within  the 
meaning  of  the  before-mentioned  section,  though  at 
the  same  time  he  was  not  of  opinion  that  the  pfuties 
assembled  there  were  there  in  purBnanca  of  any 
absolutely  unlawful  design,  or  tuat  they  met  to- 
gether to  concert  crimes  or  otherwise  to  misbehave 
themselves. 

If  the  conrt  should  be  of  opinion  that  npcm  tbe 
facts  stated,  the  magistrate  was  bound  to  convict 
the  said  John  Ibrshall,  then  the  conviction  was  too 
be  ooofirmed.  But  if  the  coart  should  be  of  a  oon> 
trary  opinion,  then  the  said  conviction  was  to  be 

By  aeot.  10  of  die  33  &  33  Vict.  c.  99,  it  is 


Em7  panon  who  oaenpiM  or  kMos  any  lodgias  koesa, 
liiMiiliiiiisii.  publio-houa,  gr  otlur  Wf*  wban  ezsiHaUa 
liimon  mx»  aald,  or  plaoe  of  psblio  mtnrtsiniawit  or 
pnbUo  raMtl,  and  knowingly  lodgea  or  barboura  thieve*, 
or  Tejnted  Uuevet,  or  knowingly  pennita,  or  raffen  them 
ta  meet  oc  aswmUe  Ottmiu  .  .  .  shall  ba  lii^ls  on  sua- 
tnaiy  oenvlotton  to  a  penal^  not  atoMdtiig  MH.,  Ae. 

Franm*  ^ipeared  for  the  appellant. — The  magis- 
trate WHB  not  bound  to  have  convicted,  as  it  ia 
clear  tbtit  although  there  may  have  been  some  bad 
characters  amoi^t  the  assembly,  the  purpose  was 
a  lawful  and  proper  one ;  and  the  ol^ect  of  the 
seotion  was  to  preVtat  the  assemblagea  cf  ti^«^«a 
wiio  tt&Aii  be  oonarOfj^^^avKta^if&vat  Vi  tsann^M^ 
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Greig  t.  Bendeno,  £11.  Bla.  A  EU.  133  ;  27  L.  J.  294, 

M.  C. ;  and 
BeUuco  Y,  Hannant,  31  L.  J.  225,  M.  C. ;  6  L.  T.  Bep. 

N.  S.  577. 

F.  M.  White  for  the  respondent. — The  magistrate 
was  right.  This  was  not  a  casaal  meeting,  but  was 
settledbeforehand.  The  object  of  the  section  was 
to  prevent  thieves  from  assembling  together  in 
such  houses. 

Francis  was  heard  in  reply. 

Cur,  adv,  vidi. 

May  5. — Msllor,  J. — We  have  considered  the 
mode  in  which  the  question  is  referred  to  us,  and 
we  cannot  help  thinking  that  what  the  magistrate 
intended  to  ask  us  is,  whether  having  stated  the 
facts  of  the  case,  and  having  found  nothing  that 
ought  to  induce  him  to  draw  any  other  inference 
than  that  which  he  appears  to  have  drawn, 
we  ou^ht  to  say  he  was  at  liberty  to  hold 
otherwise?  That  is  the  sense  in  which  we 
think  that  he  intended  to  leave  to  us  the 
question  whether  he  was  not  bound,  the  facts 
being  proved  before  him,  to  hold  that  these 
facts  brmg  the  case  within  the  statute,  we  think 
that  he  oueht  to  have  so  decided  upon  the  facts 
stated,  and  we  think  therefore  he  was  bound  in 
that  sense  so  to  decide.  Now,  the  statute  by  the 
10th  section  which  is  in  Part  3,  under  the  head 
**  Habitual  Criminals,"  enacts  thus :  "  Every  per- 
son who  occupies  or  keeps  any  lodging-house, 
beerhouse,  public-house,  or  other  place  where  ex- 
ciseable  liquors  are  sold,  a  place  of  public  entertain- 
ment or  public  resort,  and  knowmgly  lodges  or 
harbours  thieves,  or  reputed  thieves,  or  knowingly 
permits  or  suffers  them  to  meet  or  assemble 
therein,"  &c.  Now,  in  this  particular  case,  the 
occasion  of  the  assemblv  was  that  some  man 
who  had  got  into  trouble  upon  some  criminal 
charge,  sends  out,  by  means  of  his  friends, 
cards  inviting  people  who  took  an  interest  in  his 
fate  to  assemole  together  that  they  might  be 
induced  to  subscribe  fnnds  for  his  defence.  It 
is  called  a  friendly  meeting,  or  lead,  and  pooplo 
are  called  together  by  means  of  cards.  There 
wei*e  a  number  of  persons  sitting  round  a  table 
singing  and  drinking,  and  so  far  as  all  the  parties 
arc  concerned,  even  supposing  them  not  to  be 
thieves  or  reputed  thieves,  nobody  can  doubt  that 
they  did  meet  and  assemble  together  in  the  appel- 
lant's house.  It  turns  out  that  a  number  of  them 
were  thieves,  or  reputed  thieves,  and  the  magis- 
trate has  found  as  a  fact  that  the  appellant  knew 
that  some  of  the  people  there  assembled,  drinkine 
and  singing  songs,  were  thieves,  or  reputed 
thieves.  We  quite  ^^e  that  it  \b  not  every 
casual  meeting  of  thieves,  or  reputed  thieves, 
which  can  constitute  this  offence.  It  would  be 
very  hard  indeed  if  it  were  so.  We  think  the 
obiect  of  the  Legislature  was  to  prevent  thieves, 
although  they  had  no  particular  felonies  or 
criminal  object  in  view,  from  meeting  together. 
The  theorv  upon  which  the  legislation  in  the  Act  is 
based  is  tnis,  that  where  thieves  or  reputed  thieves 
meet  together,  it  affords  an  opportunity  or  induce- 
ment for  the  concoction  and  commission  of  future 
crimes  and  offences,  and  therefore  the  Legislature 
intended  to  strictly  prohibit  people  who  have 
])ublic  houses  or  other  places  or  public  entertain- 
ment from  allowing  thieves  or  reputed  thieves  to 
iuisemhie  together  m  such  places.  We  think  the 
magiatrate  baa  iound  facts  upon  which,  if  he  dis- 
abargod  hia  duty  properly,  he  ought  to  have  oom- 


victed  the  appellant,  and  we  think  that  that  is  the 
only  meaning^  he  could  have  put  upon  the  word 
'*  bound."  Therefore,  although  he  has  put  the 
question  to  us  in  a  form  whicm  at  first  presented 
some  little  difficulty,  upon  consideration  we  think 
that  he  has  given  the  right  meaning  to  it,  and  thit 
the  conviction  should  be  affirmed. 

Conviction  affirmed. 

Attorneys  for  the  appellant,  Hiekling  and  WoMk" 
ington. 
Attorneys  for  the  respondent,  ElUa  and  JBUii, 


Saturday,  June  3»  1871. 

GOKE   AND   OTHERS   (appS.)  V.  TUE  SPECIAL   COMJOh 
SIONEBS  FOR  ENGLISH  FISHERIES  (lespS.) 

Salinon  fishery — Fixed  engine — Stop  net — Defmilioa 
—28  ^  29  Vict.  c.  121,  ».  39. 

O,  being  tlie  owner  of  a  several  fishery  m  a  Hdal  nom- 

C*  *e  river,  used  a  stop  net  for  catMna  aalmon,    A 
was  fixed  or  steadied  by  large  poieaUppedwiA 
iron  which  the  fisherman  carried  in  hiaooai,  amd 
worked  itUo  the  bed  of  tJie  river  in  eontrarv  dine' 
tio7U  to  which  the  boai  was  tied.     The  fisnerman 
then  had  two  ^toles  extending  beyond  CMd  retiin§ 
upon  the  gunwales  of  the  boat  to  which  a  net  woi 
(Utaclied.    He  kept  his  hand  on  tJ^e  upper  end  of 
tlie  poles,  so  that  when  he  felt  a  fish  had  gone  into 
the  net,  he  could  instantly  jerk  up  the  moiuh  of  the 
net  and  endoae  the  fish.     Tite  weight  of  the  pda 
and  tiie  net  rested  itkoinly  on  t/us  gunwaUsM  €f  Hks 
boat,  and  tJiey  were  nearly  balanced^  so  tftat  the 
fishernuin^s  luind  did  not  support  or  work  the  nd 
which  was  thirty  feet  wide,  die  poles  of  the  net  wot 
being  fastened  to  tlie  boal : 
Held,  tJuit  this  net  was  a  "fused  etwine  *'  within  the 
definition  of  tlie  28  ^  29  Vict,  c.  121,  s,  '3l£i,whidt 
includes  any  net  fixed  to  tlie  soil  or  made  staHonarif 
in  any  otiier  way. 
This  was  a  case  stated  for  the  opinion   of  tbs 
court  by  the  Special  Commissioners  for  T^gl^h 
Fisheries,  pursuant  to  the  Salmon  Fishery  Amend- 
ment Act  1865  (28  &  29  Vict.  c.  121),  which  iooor- 
porates  the  statute  20  &  21  Vict.  c.  43,  as  Jfolknre. 
At  a  court  holden  by  the  said  special  oommisRionere 
at  Newport,  in  the  county  of  Monmouth,  on  the  13th 
Dec.  1869,  for  the  purpose  of  inquiring  into  the 
legality  of  the  fixed  engines  situated  in  the  river 
Usk  in  the  Usk  fishery  district.    The  Bev.  Geoige 
Gore  and  others,  the  trustees  of  the  late  Gapel 
Hanbury  Leigh  (hereinafter  called  the  appdJaotsX 
having  been  duly  summoned  to  appear  Defim  tha 
said  commissioners,  and  having  appeared  by  thflir 
attorney,  made  claim  to  use  a  stop  net  in  a  certein 
fishery  called  the  Lower  Grown    fishery  in  ths 
river  Usk,  and  also  a  stop  net  in  a  oertain  other 
fishery  adjacent,  for  a  certain  nombor   of  hidss, 
of  which    stop  nets   the    said  appellants   mn 
the    owners,  as   being  lawfhl  en^^es    and   not 
merely  privileged  fix^l  engines  within  the  mean- 
ing of  the  Salmon  Fishery  Acts,  and  the  said  coni* 
missioners  having    heard  what  was  alleged  wd 
proved  gave  their  decision  on  the  18th  May  Uist 
the  stop  nets  were  fixed  engines  and  were  priyi- 
leged  within  the  meaning  of  the  Salmon  Y&berj 
Act  1865  (28  A  29  Vict.  c.  21,  s.  39).    And  wheraw 
the  said  appellants  being  dissatisfied  with  thedeoi- 
sion  of  the  said  commissioners,  and  h*yiiig  grran 
notice  of  appeal   to  this  honourable  ooiirt»  and 
having  requested  us  to  state  a  special  oaae  for  the 
\  opunfioi  ot  \2baa  onrax^  vooordingly.  and  lumng  also 
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entered  into  reoognisances  as  required  by  the 
.te»  the  said  commissioners  hereby  state  and 
snch  case  as  follows : 

Case. 

•  the  Salmon  Fishery  Act  1861  (24  &  25  Vict. 
9,  B.  11),  it  is  enacted  that  no  fixed  engine 
Id  be  placed  or  used  for  catching  salmon  in 
nland  or  tidal  water,  and  there  was  added  the 
ring  proviso :  "  But  this  section  shall  not 
i  any  ancient  right  or  mode  of  fishing  as  law- 
exercised  at  the  time  of  the  passing  of  this 

>y  any  person  by  virtue  of  any  grant  or  charter, 
memorial  usage.    The  fixed  engines  thus  saved 

the  operation  of  the  11th  section  were  de- 
1  by  the  subsecjuent  statute,  28  &  29  Vict. 
L,  s.  39,  to  be  privileged  fixed  engines.  And 
'ord  "  fixed  engine  "  was  defined  to  include  a 
!uit  is  secnrea  by  anchors  or  otherwise  tem- 
ily  fixed  to  the  soil.  And  by  sect.  4  of  the  same 
he  words  "  fixed  engine  *'  were  defined  to  in- 

ali  fixed  implements  for  catching  or  facilitate 
lie  catching  of  fish. 

the  Salmon  Fishery  Act  1865,  sect.  40,  the 
il  commissioners  for  English  fisheries  were 
nrised  to  inquire  into  the  leg;ality  of  all  fixed 
les  erected  or  used  for  catching  salmon  within 
mits  of  the  Salmon  Fishery  Acts  1861  and 
and  to  abate  and  remove  all  such  as  were  not 
id  to  their  satisfoction  to  be  privileged,  and 
e  4l8t  section,  where  a  claim  is  made  by  any 
n  on  behalf  of  a  fixed  engine  that  it  is  privi- 
,  the  commissioners  shall,  on  proof  oeing 
I  to  their  satisfaction  that  such  engine  was 
eged,  certify  to  that  effect,  stating  in  the  cer- 
» the  situation,  size,  and  description  of  the 
le. 

the  hearing  of  the  said  claim,  before  the  said 
kissioners  at  Newport  aforesaid,  the  appellant 

claim  to  the  said  stop  nets  as  bemg  not 
d  engines,*'  and  thereiore  not  within  our 
liction.    And  it  is  to  be  taken  as  a  fiict  that 

said  stop  nets  are  "  fixed  engines,"  there  was 
lent  eviaence  to  satisfy  us  that  there  was 
end  fishery  lawfully  created,  and  that  the 
lets  were  lawfully  used  at  the  places  herein- 
described.  We  held  that  the  appellants  were 
ed  to  our  certificate  to  that  effect,  pursuant 
e  statute,  and  that  our  certificate  must 
ibe  the  situation  of  the  engine.  The  said  stop 
were  used  in  the  river  Usk  between  Caer- 
and  the  town  of  Usk,  and  the  river  at 
places  where  the  nets  in  question  were 
is  tidal  and  navigable,  but  not  at  the  state  of 
ide  when  the  nets  are  in  use.  The  fisher- 
OQ  ffpinff  our.  to  fish  with  a  stop  net  first 
ies  fiis  boot  athwart  the  current.  This  he 
int  by  his  anchor  until  he  can  set  in  position 

long  stakes  or  poles  tipped  with  iron  which 
orries  in  his  boat.    One  of  these  poles  he 

•  or  works  into  the  bed  of  the  river  irom  one 
f  the  boat  in  a  slanting  direction,  the  second 
■ks  in  like  manner  into  the  bed  of  the  river 
the  other  end  of  the  boat,  and  a  third  pole  is 
■Uy  slanted  in  a  direction  transverse  to  the 
two  from  one  end  of  the  boat.  These  stakes 
as  are  lashed  to  the  boat  with  ropes,  and  the 
ined  effect  of  the  poles  when  set  and  pene- 
g  tdhe  bed  of  the  river  is  to  keep  the  boat  still 
» place,  and  to  prevent  the  current  carrying  it 

on  to  either  side.  When  the  boat  is 
■teadiod,  the  fisherman  puts  his  net  over- 
»   whkh    is    about    thirty  feet    wide    at 


the  mouth,  and  tapers  to  a  point.    The  mouth 
which  faces    the    current   is    distended    by   two 
light  poles  called  rames,  which  are  tied  together 
at  one  end  with  a  rope,  and  which  end  the  fisher- 
man   keeps    his  hand  upon   when  fishing.    The 
rames  diverge  from  this  upper  end  gradually  until 
at  their  furthest  end  they  stretch  out  the  mouth 
of  the  net  to  its  full  width  of  about  80ft.    This 
stretching  is  facilitated  by  across  stick  or  stretcher 
inserted  between  and  fastened  to  the  rames  at 
about  7ft.  from  the  upper  end,  and  this  prevents 
the  rames  closing  togetner.    The  rames  are  about 
22ft.  long,  and  each  lies  over  the  edge  of  the  boat, 
touching  the  edge  at  a  distance  of  ^x)ut  8ft.  from 
the  upper  end  where  the  poles  converge.    When 
the  net  is  working  the  rames  point  against  the 
current  in  a  slanting  direction,  and  form  an  acute 
angle  of  about  twelve  degrees  with  the  surface  of 
the  water,  the  lower  ends  being  under  water,  so 
as  to   keep   the  bottom   rope  of  the  net  about 
three  or  four  feet  below  the  surface.    The  upper 
ends  of  the  rames  meet  and  are  tied  together, 
being  pressed  upon  by  the  fisherman^s  hand,  as 
the  net  and  poles  are  almost  self-balanced.    The 
weiffht  of  the  net  and  rames  rests  on  the  edge  of 
the  boat,  the  fisherman's  hand  being  on  the  upper 
end,  not  to  support  or  work  the  net,  but  merely  so 
that  he  may  be  quite  ready  to  jerk  up  the  rames 
at  a  moment's  notice  in  a  horizontal  position.    The 
upper  end  of  the  rames  could  be  equally  well  kept 
steady  by  tying  it  with  a  string  to  a  part  of  the 
boat,  out  inasmuch  as  the  fisherman  must  in  any 
event  be  in  a  standing  position  to  jerk  up  the 
rames  on  the  instant  while  he  is  so  standing,  his 
hands  or  arms  generally  lean  on  that  end  (3  the 
rames,  and  thereby  help  at  the  same  time  to  keep 
the  rames  steady.     In  jerking  up  the  rames  he 
uses  the  edge  of  the  boat  on  which  each  rame 
rests  as  a  fulcrum,  but  the  rames  are  not  tied 
to  the  boat.      When   the  rames   are  raised  to  a 
horisontal    position    they   raise   with   them    the 
mouth    of    the    net    out    of    the    water,    and 
so  prevent  the  fish  escaping.    The  net  need  not, 
ana  seldom  does,  touch  the  bed  of  the  river ;  but 
it  is  essential  that  its  weight  should  rest  on  the 
boat,  and  that  is  effected  by  suspending  the  net  to 
the  poles  or  rames  which  lie  over  the  edge  of  the 
boat.    These  rames  are  necessary,  first,  to  distend 
the  net,  and  keep  it  open,  and,  secondly,  to  jerk 
up  the  mouth  of  the  net  instantly  when  necessary. 
Ttie  fisherman  began  to  fish  as  before  described 

SeneraUv  from  two  hours  before  the  ebb  to  tho 
ood  tide,  and  remained  fishing  with  his  boat  in 
position  as  above  mentioned  from  two  to  three 
nours  at  a  time.  During  that  period  the  water 
was  generally  at  its  lowest,  and  was  not,  in  point 
of  fact,  used  for  the  purpose  of  navigation,  and  no 
evidence  was  given  that  any  actual  obstruction  to 
the  navigation  was  caused  by  the  said  stop  nets 
and  boats  during  the  time  these  were  used  for  fish- 
ing purposes.  The  said  stop  nets  were  set  and 
used  in  the  same  spot,  sucn  spot  being  selected 
from  some  favourable  peculiarity  in  the  current 
at  that  place,  and  the  reason  given  for  their  being 
used  only  immediately  before  low  water  was,  that 
the  current  or  tide  would  at  other  times  be  so 
strong  as  to  sweep  away  the  boat  and  cross  poles, 
or  render  it  more  difficult  to  steady  and  fix  the 
boat.  It  was  essential  for  the  workmg  of  the  net 
used  in  the  above  manner  that  the  boat  in  which, 
it  is  used  should  be  fixed  w  ^XAU^^a^Vsi  ^^Tnib^^iv^ . 
B>  was  adxidttM  Yyy  tib&opi^iiiesto  ell  ^^ 
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the  place  where  the  stop  nets  in  question  were 
used  was  part  of  a  legally  created  and  existing 
several  fishenr,  known  as  "  The  Grown  Fishery, 
in  Uie  river  Usk,  and  which  had  belonged  to  the 
kings  and  queens  of  England,  in  ri^t  of  the 
Grown,  down  to  the  12th  March  1839,  when  it  was 
duly  conveyed  by  Her  M^jeely's  Gommissioners  of 
Woods  and  Forests  by  deed  to  the  predecessor  in 
title  and  possession  oi  the  present  appellants  for 
the  consideration  of  600L  It  was  contended  on  the 
part  of  the  appellants  that  the  stop  nets  were  fixed 
•ngines,  and  tnat  the  Gourt  of  Queen*s  Bench  had  so 
decided  in  HoUardy,  George  (L.  Bep.  3  Q.  B.  639), 
and  that  such  fixed  engines  would  be  illegal,  being 
prohibited  by  statute  2  Hen.  6,  c.  15,  unless  they 
nad  existed  before  that  statute.  On  the  other 
hand,  it  was  contended  by  the  appellants  that  the 
said  stop  nets  were  not  fixed  eng^ines  under  the 
circumstances  applicable  to  the  spot  where  they 
were  used  in  this  fishery,  and  were  not  prohibited 
by  the  statute  2  Hen.  6  or  any  other  statute,  and 
were  not  within  the  prohibition  of  the  Salmon 
Fishery  Acts,  and  that  the  owner  could  use  as 
many  of  such  engines  as  he  pleased  within  any  and 
all  parts  of  this  several  fisherv  where  no  obstruc- 
tion to  navigation  was  caused  thereby ;  that  the 
statute  of  Hen.  6  only  applied  to  fixed  engines 
which  actually  obstruotea  or  were  calculated  to 
obstruct  the  navigation  of  the  river  at  the 
places  wherein  and  during  the  time  when  they 
were  used;  but  here,  there  being  no  evidence 
of  any  such  actual  obstruction  of  navigation, 
but  merelv  a  use  of  poles  and  stakes  to 
steady  the  ooat,  and  the  evidence  on  the  contarary 
leading  to  the  conclusion  that  at  the  state  of  the 
tide  when  the  fishing  actually  occurred,  no  such 
obstruction  could  exist,  that  therefore  there  was 
nothing  in  that  or  anv  other  act  to  render  this 
mode  of  fishing  illegal  either  before  or  since  the 
Salmon  Fishery  Acts ;  and  further,  that  the  statute 
of  Henry  6,  ana  the  other  statutes  for  prohibiting 
the  use  of  fixed  eng^es,  could  not,  and  did  not, 
afiect  the  Grown,  which  might  have  used  any 
number  and  description  of  fixed  engines  within 
the  fisheiT  in  question,  without  any  sort  of  interrup- 
tion at  all  times  down  to  the  year  1839,  and  conse- 
quently that  quoad  the  fishery  in  question,  there 
was  nothing  on  which  the  Salmon  fisherv  Acts  of 
1861  and  1865  could  operate.  We  were  of  opinion 
upon  the  evidence  as  above  stated,  that  the  said 
stop  nets  were  fixed  ei^;ines  within  the  meaning 
of  the  Salmon  Fishery  Acts ;  but  inasmuch  as  the 
other  evidence  satisfied  us  that  they  had  been 
lawfully  used  before  those  and  any  other  statutes 
which  prohibited  them,  we  gave  our  decision  that 
they  were  privileged  "fixed  engines,"  and  that 
the  appellants  were  enitled  to  our  certificate  to 
that  effect. 

The  question  for  this  honourable  court  is, 
whether  on  the  facts  we  ought  to  have  held  that 
these  stop  nets  were  not  fixed  engines,  and  ought 
to  have  declined  jurisdiction. 

If  the  opinion  of  the  court  is  in  the  negative, 
then  our  order  and  certificate  will  stand ;  if  in  the 
affirmative,  the  case  will  be  remitted  to  us,  that 
we  may  decide  acoordinffly. 

Given  under  our  han£  this  30th  Nov.  1870. 

Jakis  Patbbson. 
T.  Spratt. 

HllTBT   SOOIT. 

Maikeum,  Q.C.  (J.  0.  (Tn^  with  him)  contended 
ibsi  Hub  waa  no  Bwrm  »  4^^  engine  thaa  a  man 
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sitting  on  a  punt  and  using  a  fishing  rod  ocmld  be 
calleda"  fixed  engine."  The  man  was  esMmtiai  tottis 
working  of  the  net  which  could  not  eatch  a  fiah  ^ 
less  he  were  there  to  do  something  to  the  net.  If, 
instead  of  a  boat  in  the  river,  a  pet«on  were  to 
hold  the  net  over  a  bridge,  it  wooid  be  the  aama 
thing,  and  neither  the  man  nor  the  bridge  oonld 
be  called  a  *'  fixed  engine."  Tbim  was  not  a  fiiad 
but  a  movable  net.  It  was  not  within  tke  mit* 
chief  or  the  words  of  the  Salman  Fiahevr  Aoto. 
There  was  nothing  illegal  in  the  mode  d  nshii^ 
and  a  person  might  use  as  many  of  thoae  nets  ai 
he  pleased.  The  judgment  of  we  nfmimiMSiBfiri 
ought,  therefore,  to  be  reversed. 

Archibald  (the  SoUeHor-Qenerai  with  liim)  for 
the  respondents,  was  not  called  upoia. 

Blackburn,  J. — I  do  not  think  we  meed  trtrablt 
ou  to  argue  this  case  Mr.  Amhihald.  It  ooases  te 
a  question  whether  or  not  this  net  ia  a  **  fiasd 
engine  P  "  We  have  the  case  amended  now,  and 
can  see  how  it  is  done,  and  idiether  this  oomsi 
within  the  description  of  a  "  fixed  engine."  The 
28  &  29  Vict.  c.  121  was  passed  so  aa  to  make  that 
term  include  "any  net  or  other  implement  for 
taking  fish,  fixed  to  the  soil  or  made  stationaiy  in 
any  other  way,  not  bein|f  a  fishing  weir  or  fiamng 
mill-dam."  The  questum  therefore  is,  whetktf 
this  net  is  made  stationary  f  It  is  admitted  that 
the  ramee — the  poles  I  would  rather  say— <m  whioh 
the  net  works,  are  made  stationary ;  and  it  is  very 
much  as  Mr.  Mathews  puts  it,  as  if  theve  were  a 
bridge  across  the  river  and  tiiis  net  rested  npoa  it 
When  we  have  the  deecription  of  the  net,  we  find 
that  it  is  of  a  very  large  sue,  and  no  hnman  being 
would  have  any  power  to  hold  it  up  against  the 
tide — a  net  thirty  feet  wide,  and  going  a  ooa- 
siderable  distance  into  the  water.  It  reata  on 
the  side  of  the  boat  by  its  own  weight,  and 
it  is  made  stationary.  As  long  as  the  boat  ii 
stationary  it  remains  fixed  and  stands  thers. 
It  is  admitted  that  if  there  was  not  anytluDg  to 
steady  it  the  net  would  fircHu  the  pressore  of  the 
water  below  pass  under  the  boat.  It  is  as  Mr. 
Mathews  put  it,  as  a  teaspoon  that  is  bahmsid, 
which  would  fall  down  if  the  part  which  is  bejosi 
extended  a  little  fhrther.  Something  than  mot 
be  to  keep  it  there.  I  would  say  that  if  it  mn 
tied  with  a  piece  of  padrthread  and  the  fishermiii 
was  standing  there  resting  one  hand  to  hold  it 
there,  and  if  it  is  in  consequence  of  this  mnessoie  of 
the  hand  upon  it  that  it  is  made  fised,  yst  not- 
withstanding that  it  is  a  hnman  hand  that  does  it, 
and  the  net  so  becomes  stationary,  it  is  farooght 
within  the  Act.  It  seems  to  me  to  be  as  anch 
stationary  when  the  man  is  there  as  though  it  had 
been  fixeid.  I  do  not  think  that  the  mat 
tervention  of  the  hand  woold  in  dl 
make  it  stationary ;  but  I  l^dnk  thai 
when  you  come  to  consider  whether  it  is 


stationary  or  not,  the  anantnm  of  degree  is  ««y 
matmal.    I  do  not  think  that  a 


whioh  a  man  throws  into  the  water  for  a  short  tiflM 
could  be  called  stationaiy.  Bat  here  it  is  msdi 
stationary  and  fixed  bj  the  man  ntanding  sad 
keeping  his  hand  upon  it.  If  the  net  itself  ii 
stationary,  and  catohes  a  fish  beeaose  it  is  sMipih 
ary  by  mechanical  means,  the  oass  wooUL  be  sa- 
tirmy  free  firom  donbt.  The  prooeattcase,  hoirsf«» 
is  very  near  tiiis.  The  net  was  k^  thare^  and  it 
is  beoaase  of  its  beine  so  kept  stationary  that  ths 
fish  go  into  it,  and  wiisa  tiianB  thsfidawaMOi  jerts 
^itup.   Itiahy iMMM'ofits'being  statiflBarj that 
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the  fisk  are  caaght.  I  think  that  the  respondents 
mre  right,  and  that  our  judgment  should  be  for 
them. 

Lush,  J. — I  am  of  the  same  opinion.  I  think 
tbftt  it  is  impossible  to  say  that  this  net  was 
not  made  statumary.  It  was  not  fixed  to  the  side 
of  the  boat,  it  is  true ;  but  if  it  is  made  stationary 
in  any  other  way  it  is  sufficient,  and  comes  within 
the  Act.  If  these  poles  or  rames  had  been  tied  to 
the  boat,  there  cannot  be  a  doubt  that  that  would 
make  the  net  stationary.  But  if,  instead  of  that, 
the  tops  of  the  poles  be  steadied  by  human  agency, 
it  is  equ^y  within  the  terms  of  the  statute. 

JudgmerUfar  the  respondents. 

Attorney  for  the  appellants,  Benjamin  Hunt. 

Attorney  for  the  respondents,  Soli^^toi-  to  the 
Tretuury, 

ocnmT  OF  coaoKov  pxxas. 

B«portedb7  M.  W.  McKbllab  and  H.  H.  Hocxura,  Esqra., 

Barristen^t-lAw. 


Mondojf,  June  5, 1871. 
Allen  (app.)  v.  Tonbmdge  (resp.). 

Hmdai^  earriage — Railwcuy  tftation — *'  Plying  for 
hire"  —  2%e  Metropolitan  Public  Carnage  Act 
1669  (32  A  83  Viet,  e.  115)  s.  4 

J%e  driver  of  a  carriage,  sUmding  on  the  premises  of 
a  railway  company,  Iw  permiseion  of  the  eompa/ny, 
mwaiting  the  arrival  of  the  trains,  a/pplied  to 
persons  arrunng  hy  one  of  tlie  trains  to  hire  his 
earriage: 

HeU  that  this  toas  a  '*  plying  for  hire**  within  the 
mmsning  4>f  the  Metropolitan  Pvhlic  Carriage  Act 
1869  (32  ^  38  Vict,  c.  115)  s,  4,  and  ^hai  the  car- 
riaae  wcu  tiierefore  a  hackney  earriage,  and  ought 
to  he  licensed, 

Clarke  v,  Stanford  (24  L,  T,  Bep.  N,  8,  3d9; 
L.  Bep.  6  Q.  £.  357) /oOou^ 

OasB  stated  hj  justices  under  20  A  21  Vict.  c.  43. 
L  Upon  the  hearing  of  an  information  preferred 

by  the  oppeUant,  an  inspector  of  the  metropoli- 

taa  police,  asainst  the  respondent,  charging  for 

that  he  on  Sie  23rd   June  1870,  was  the  owner 
driver  of  a  certain  unlicensed  hackney  oar- 
whieh  aniawfnlly  plied  for    hire   at    the 
Railway  Station,  in  the  said  dty, 
.itraiy  to  the  Metropolitan  Public  Carriage  Act 

1869  (da  A  33  Vict.  c.  115)  s.  7,  I  dismissed  the 


2.  The  7th  sectioii  of  this  statute  referred  to  is 
aslbllowB: 

If  aiiT  onHoeiiaed  haoknej  or  stage  oarriftge  plica  for 
Uie,  me  owner  of  saoh  csarmge  AsU  be  liable  to  a 
fenmHtj  not  eaoeeding  ftwe  poimda  eirery  d^  dnriDg 
wUoli  amck  mUoeiuea  oarriage  plies.  And  if  any  on- 
We— st^  hadmej  oarriage  la  f oana  on  any  stand  within 
IIm  Umfts  of  this  Aot,  tne  owner  of  saeh  carnage  shall  be 
•  to  a  penaltj  not  ezoeedmg  fiye  ponnds  for  eadi 
It  li  so  fawoA,  The  driyer  also  shall  in  every  saoh 
be  liable  to  a  like  penalty,  unleas  he  proi^ee  uat  he 
IgnonDt  of  the  fact  of  the  oarriage  being  an  on- 
lead  oanjage.  Any  hackney  or  stage  oarriage  pWinff 
Hot  liize,  anl  any  haolme^  carnage  found  on  any  stand 
■ithuiil  haying  sneh  distuignishing  mark,  or  being  other- 
wise distiDgoiuied  in  raeh  manner  as  may  for  toe  time 
befaair  be  pneetflMd  by  the  said  Secretary  of  State  shall 
be  Jsanun  to  be  an  nnlieenasd  earriage. 

8.  The  Seoretaiy  of  State  for  the  Home  Depart- 
ment has  by  an  order  made  pursuant  to  the  power 
men  lum  Inr  seot.  6  of  the  said  statute,  dated 
toe  1st  Feb.  iSTO  (regulations  Nos.  6  and  7),  pre- 
scribed the  distingiiiuung  mark  of  a  licensed  four- 


wheeled  hackney  carriage  to  be  a  metal  plate, 
bearing  the  number  which  is  to  distinguish  such 
public  carriage  fixed  on  the  back  panel  thereof. 
Subject  to  certain  proyisions  contained  in  the  said 
order  of  the  said  Secretary  of  State  (regulations 
Nob.  4,  20,  and  27),  there  is  no  restriction  on  the 
rates  to  be  charged  by  the  proprietor  of  a  licensed 
hackney  carriage. 

4.  In  sect.  4  of  the  same  statute,  "  stage  car- 
riage "  is  defined  to  mean  "  any  carrii^e  lor  the 
conveyance  of  passensers  which  plies  w  hire  in 
any  public  street,  roao,  or  place  within  the  limits 
of  this  Act,  and  in  which  the  passengers,  or  any 
of  them,  are  charged  to  pay  separate  and  distinct, 
or  at  the  rate  of  separate  ana  distinct  fares  for 
their  respective  places  or  seats  therein,"  and 
**  hackney  carriage "  to  mean  **  any  carriage  for 
the  conveyance  of  passengers  which  plies  for  hire 
within  the  limits  of  this  Act,  and  is  not  a  stage 
carriage,"  the  words  "  limits  of  this  Act "  being 
simply  defined  by  sect.  2  to  be  *'  the  Metropolitan 
Pohoe  District,  and  the  City  of  London  and  the 
liberties  thereof." 

5.  The  words  **  plies  for  hire,"  in  the  7th  section, 
are  not  defined  in  the  said  statute,  and  no  defini- 
tion of  them  is  ^ven  in  the  1  &2  Will.  4,  c.  22,  or 
any  of  the  earber  Acts ;  but  sect.  15  of  the  said 
Metropolitan  Carriage  Act  1869,  enacts  that  *'  all 
the  provisions  of  the  Acts  relating  to  hackney  car- 
riages and  metropolitan  stage  carnages  in  force 
at  the  time  of  the  commencement  of  this  Act 
shall,  subject  to  any  alteration  made  therein  by 
this  Act  or  by  any  order  or  regulation  of  the  said 
Secretary  of  State  made  in  pursuance  of  this  Act, 
continue  in  force  and  all  such  provisions  of  fbe 
said  Acts  as  relate  to  licenses  granted  under  those 
Acts,  or  any  of  them,  shall,  subject  to  any  altera- 
tion as  af<M^esaid,  apply  to  licences  granted  under 
this  Act. 

6.  It  was  proved  or  admitted  before  me,  for  the 

Surposes  of  this  case,  as  follows  :  that  the  respon- 
ent  was  the  owner  of  a  four-wheeled  carnage 
of  the  class  usually  called  "  broughams,"  which 
carriage  he,  dressed  after  the  manner  of  a  private 
coachman,  himself  drove. 

7.  That  the  respondent's  carriage  had  no  "  dis- 
tinguishing mark  or  "  numbered  plate,"  such  as 
licensed  hackney  carriages  ought  to  have,  and  pre- 
sented the  appearance  of  a  private  carriage. 

8.  That  the  Sonth-Eastem  Railway  Company 
allowed  to  the  propnetors  of  certain  carriag^, 
both  of  the  class  Known  as  "  cabs  "  and  of  the  said 
class  usually  called  "broughams,"  the  right  or 
privilege  of  coming  into  tne  railway  station  at 
Cannon-street,  and  of  standing  such  cabs  and 
broughams  by  the  arrival  platform  in  the  interior 
of  such  station  for  the  purpose  of  being  hired ;  tihe 
said  station  m  Cannon-street  (where  the  alleged 
offence  is  stated  to  have  been  committed)  bemg 
the  property  of  the  said  South-Eastem  Railway 
Company,  to  which  the  general  public  have  no 
right  of  access,  except  when  arriving  or  departing 
as  passengers  by  the  said  railway. 

9.  That  the  respondent  being  allowed  such 
privilege  from  the  said  South-fiastem  Railway 
Company  on  the  day  in  question,  placed  or  stood 
his  brougham  alon^de  the  arrival  platform  in  the 
interior  of  the  said  station,  and  spoke  to  two 
several  passengers  who  had  arrived  by  train,  his 
objeet  being  to  get  his  carriage  hired,  but  neither 
passenger  enngedhim. 
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respondent  to  stand  his  carria^  in  their  station 
for  the  purpose  of  acoommodatinff  some  of  their 
passengers  who  desiired  a  better  dass  of  carriage 
than  those  known  as  **  cabs." 

11.  Upon  these  facts  it  was  contended  by  the 
counsel  for  the  appellant  that  the  respondent  had 
committed  the  offence  with  which  he  was  charged, 
on  the  following  grounds. 

(a)  That  the  respondent's  carriage  was  a  hack- 
ney carnage  within  the  meaning  of  the  statutes. 

(6)  That  there  was  a  "  plying  for  hire  "  within 
the  terms  of  the  section  under  which  the  resoon- 
dent  was  charged,  although  the  plying  for  nire 
was  proved  to  have  been  within  tne  said  railway 
station;  and  upon  this  point  the  appellant's 
counsel  relied  on  the  fact  that  the  definition  of 
a  hackney  carriage  given  by  sect.  4  of  the  32  &  33 
Vict.  c.  115  is,  that  it  is  a  "  carnage  for  the  con- 
veyance of  passengers,  which  plies  for  hire  within 
the  limits  of  the  Acts,*'  without  adding,  as  in  the 
definition  ^ven  in  the  same  section  of  a  stage 
carriage,  "  m  an^r  public  street,  road,  or  place,*'  and 
that  such  definition  must  be  construed  literally. 

The  counsel  for  the  appellant  also  urged  that 
the  said  statute  having  been  passed  some  months 
after  the  decision  of  the  Court  of  Exchequer  in 
Case  V.  Storey  (L.  Rep.  4  Ex.  319 ;  38  L.  J.  113 
M.  C. ;  20  L.  T.  Rep.  N.  S.  618),  the  Legislature 
must  be  presumed  to  have  intentionally  omitted 
the  words  "in  any  public  street,  road,  or  place" 
from  the  definition  m  a  hackney  carriage,  in  conse- 
quence  of  that  decision. 

(c)  That  if  it  is  necessary  for  the  appellant 
to  prove,  to  support  the  present  information,  that 
the  respondent  s  carriage  was  plying  in  a  public 
place,  tne  said  railway  station  was  such  a  public 
place  within  the  meaning  of  the  Act. 

12.  On  behalf  of  the  respondent  it  was  contended 
that, 

(a)  The  respondent's  carriage  was  not  a  hackney 
carriage  within  the  meaning  of  the  statutes. 

(b)  That  the  Hackney  Carriage  Act  did  not,  as 
respects  this  case,  extend  to  a  railway  station  such 
as  that  at  Cannon-street,  where  the  alleged  offence 
is  charged  to  have  been  committed,  which  is 
private  property. 

(c)  That  there  was  no  "plying"  for  "hire" 
within  the  terms  of  the  section  under  which  the 
respondent  was  charged,  upon  which  point  the 
respondent's  advocate  relied  on  the  decision  in  the 
case  of  Case  v.  Storey. 

(a)  That  prior  to  the  passing  of  The  Metropolitan 
Public  Carriage  Act  1869,  the  acts  done  oy  the 
respondent  would  not  have  constituted  an  offence, 
ana  that  if  the  Legislature  had  intended  to  make 
BO  violent  a  change  in  the  law  as  to  prevent  private 
broughams  unlicensed  as  cabs  being  hired  on 
private  property,  it  would  have  enacted  such  a 
provision  in  express  terms,  or  in  specifying  the 
limits  of  the  Act,  or  in  its  definition  of  a  hackney 
carnage. 

13.  I  dismissed  the  information,  being  of  opinion 
that  the  contention  of  the  respondent's  was  the 
correct  one ;  that  the  evidence  and  admissions  of 
fact  did  not  show  that  any  offence  had  been  com- 
mitted by  the  respondent ;  and  that  according  to 
the  judgment  in  tne  cited  case  of  Case  v.  Storey, 
there  being  no  interpretation  in  the  statute,  ihe 
words  "  ply  for  hire  must  be  taken  to  mean  a 
plying  for  hire  by  any  one  of  the  public  who  might 
tbinJc  At  to  hire  the  vehicle  in  question,  and  there- 

fore  could  not  Apply  to  a  standing  or  plying  to 


hire  under  the  circumstances  which  appear  m  thii 
case,  and  which  are  analagous  to  tnoee  in  the 
reported  case  of  Case  v.  Storey. 

14.  The  question  of  law  arising  tbereapon,  and 
the  grounds  of  my  determination  are  set  out  in 
paragraphs  numbered  11,  12,  and  13,  and  the 
opinion  of  the  court  is  requested  as  to  whether  I 
oueht  to  have  convicted  the  respondent  on  the  fiute 
beu)re  me. 

If.  Wliite  (QriffiiJis  with  him)  for  the  afrndlanL 
Clarke  v.  Stanford  (24  L.  T.  Rep.  N.  S.  389 ;  L.  Bep. 
6  Q.  B.  357)  is  precisely  in  point  in  fayonr  of  the 
appellant,  and  was  rightly  decided. 

Field,  Q.C.  (WaUs  with  him)  for  the  respondent 
— Clarke  v.  Stanford  is  no  doubt  directly  in  favonr 
of  the  appellant,  but  this  court  ib  not  bonnd  by  it, 
and  the  case  was  wrongly  decided.  To  conBtitiite  a 
"plying  for  hire"  within  the  meaning  of  the 
32  &  33  Vict.  c.  115,  s.  4,  what  is  done  must  be  in 
a  public  place,  and  a  railway  station  which  is 
private  property  is  not  such  a  public  place.  Case 
V.  Storey  {ubi  sup.)  is  still  an  authority. 

White  in  reply  cited  Ex  parte  Painter{2  C.  B.  N.  S. 
702)  and  Bockingj.  Jones  (23  L.  T.  Rep.  N.  S.  7^). 

WiLLEs,  J. — without  saying  what  my  opinion 
would  have  been  but  for  the  case  in  the  Qneen'e 
Bench,  1  feel  pressed  with  the  anthority  of  that 
court,  and  feeling,  as  1  do,  the  gnneat  importanoe  of 
a  concurrence  in  our  decisions,  1  am  driven  to  the 
conclusion  that  the  appellant  is  entitled  to  our 
judgment.  The  case  in  the  Queen's  Bench  is  pie- 
ciseTy  in  point,  and  not  only  that,  but  this  n  i 
stronger  case,  for  here  it  was  given  in  ervideiioe  tint 
the  respondent  applied  to  one  or  two  persons  to 
hire  his  fly.  I  must  take  it  that  tlie  Goniiof 
Queen's  Bench  came  to  the  oondaskm  that  the 
words  '*  in  any  public  street  or  road "  whidi  are 
found  in  sects.  4  and  35  of  1  A  2  WilL  4  c  2i 
were  properly  omitted  finom  the  Act  of  1809  hf 
reason  of  the  decision  come  to  by  the  Court  of  Si- 
chequer  in  the  case  of  Case  y.  Storey ,  where  it  ma 
held  that  these  words  did  not  apply  to  a  mSmy 
station.  I  take  it  that  according  to  Claris  t. 
Stanford  this  carriage  was  a  hacknejcarriage, 
although  it  was  within  the  statioiL  Was  there 
then  a  ]:^ying  for  hire  P  According  to  the  decuBoa 
of  the  Queen's  Bench  there  was.  The  oaniage 
was  in  the  station  and  was  intentionally  mytmA 
so  as  to  be  hired  by  any  person.  Moreover,  it  wm 
proved  that  actual  apphcation  was  made  to  two 
persons  who  arrived  oy  the  train,  to  hhne  the 
carriage,  so  that  that  strengthens  t^e  caae  m  to 
plying  for  hire.  1  think,  founding  my  judgment 
on  that  of  the  Queen's  Bench,  that  thane  must  be 
judgment  for  the  appellant. 

Kbatikg,  J. — I  am  of  the  same  opinion. 

M.  Smith,  J. — I  am  of  the  same  opimon.  I 
ground  my  judgment  on  the  case  in  UieQiieen'i 
Bench,  where  it  was  held  that,  if  a  person  ezpoMi 
his  carriage  in  a  place  where  everybody  paaamg 
hj  maybe  willing  to  hire  it,  that  is  a  plymg  lor 
hire.  That  case  also  disposes  of  the  BnggcutioB 
that  there  is  no  distinction  between  this  caae  and 
one  in  which  the  owner  of  a  carria|i(e  keeps  it  in 
the  stables  ready  to  be  hired. 

Judgment  fipranpeiknst. 

Attorneys  for  appellant,  ^tUs  and  .firlKf . 

Attorney  for  rrapondent,  E,  P.  Ot 
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HOUSE   OF   LOBDS. 

Reported  by  Douolas  Kivosroao,  Esq.,  Barriater-ai-Law. 


June  27  and  July  28, 1871. 

(Before  Lord  Chklmsford,  Lord  W^bTBURY,  and 

Lord  CoLONSAT.) 

Morgan  and  others  v.  C&awshay. 

Poor  rate — 43  EUz,  c.  2,  s,  1 — Galees  of  mines  in 

Forest  of  Dean — Non-raiedbiUty  of  iron  mines. 
In   an  adion  by  the  defendanfU,  the  galee  of  iron 
fnines  in  ike  Potest  ofBean^  against  the  plaintiffs^ 
the  overseers  of  the  parish  of  East  Vean,  for 
having  seized  the  plaintiff^ s  goods  as  a  distress 
for  a  poor  rate : 
Held  (c^rming  the  judgment  of  the  Court  of  Ex- 
chequer Charnbfi^r),  first,  that  the  defendant  was  an 
occupier,  and  not  a  m^re  licensee  of  the  mines, 
the  aiai.  ^  Sf'i^h  Vict.  c.  40,  s.  1  luwing  enacted 
that  a  gale  of  these  mines  shall  be  deemed  to 
confer  "  an  irUerest  of  the  nature  of  real  eMaie  " 
on  the  grantee ;  secondly,  thai  iron,  and  all  other 
mines  except  coal  mines,  were  exempt  from  lia- 
hiUty  to  poor  rates   under  the  stal.    43  Eliz. 
c  2»  s,  1. 
This  was  a  proceeding  in  error  upon  a  judgment 
of  the  Court  of  Exchequer  Chamber,  affirming  that 
of   the  Court  of    Queen's    Bench  in    an  action 
hroQgfat  by  the  defendant  in  error  against  the 
rfMntiffa  in  error  for  having  seized  his  goods  as  a 
dutress  for  a  poor  rate. 

A  special  case  was  stated,  without  pleadings,  by 
consent  and  by  judge's  order,  pursuant  to  sect.  46 
of  the  Common  Law  Procedure  Act  1852. 

The  question  for  the  opinion  of  the  court  was 
whether  the  defendant  in  error,  as  galee  of  certain 
mines  of  iron  ore  in  the  Forest  of  Dean,  was  liable 
to  be  rated  to  the  relief  of  the  poor  by  virtue  of 
the  statute  43  Eliz.  c.  2,  which,  by  sect.  1,  enables 
ororocoi's  to  raise  poor  rates  by  taxation  of  "  every 
ooon^er  of  lands,  houses,  tithes  impropriate,  pro- 
priations  of  tithes,  coal  mines,  or  saleable  under- 
woods in  the  parish." 

The  case  came  on  in  the  Court  of  Queen's  Bench 
on  Hmj  29th  1868,  and  that  court  gave  judgment 
froformd  iot  the  defendant  in  error  without  argu- 
ment* 

The  Court  ol  Exchequer  Chamber,  on  June  16th 
1809,  nnanimoosly  affirmed  the  judgment  of  the 
Court  of  Queen's  Bench :  (L.  Rep.  4  Q.  B.  581.) 

Sir  13L,  J^dhner,  Q.  C,  H.  James,  Q.  C,  and  Anstie, 
tat  the  plaintiffs  in  error,  contended  that  the  de- 
fendant as  galee  and  occupier  of  iron  mines  was  an 
**  oocnpier  of  lands  "  witnin  the  meaning  of  the 
statute,  and  therefore  liable  to  be  rated. 

Jfamf^,  Q.C.  and  Mattliews,  Q.C.,  for  the  defen- 
dant in  error,  arg^ued  that  the  only  mines  rateable 
were  those  expressly  named  in  the  statute,  viz., 
coal  mines;  and  that  galees  of  iron  mines  in  the 
IVsest  of  Dean  were  mere  licensees  under  the 
Crown. 
Beference  was  made  to : 
tUg.  T.  Todd,  12  Ad.  A  £U.  816; 
Oovernor   a/nd    Company    for     Smelting   Lead    v. 

Ri^ardson,  8  Burr.  1341 ; 
JSem  T.  Cunningham,  5  East,  478 ; 
Bm  T.  BiUtfm,  5  6.  a^  C.  851 ; 
Rem  T.  WoodlanA,  2  East,  164; 
Cass  qf  Mines,  Flowd.  333 ; 
Janss  T.  Msrsev  Dock^  Company,  12  L.  T.  Bep.  N.  S. 

M8;llH.ofL.G^448; 
Ormtsr,  8amfU^%  Q.  B.  886 ; 

TIm  IVmst  of  Dean  IGnes  Acts  (1  a^  2  Viot.  o.  43; 
M*95y]oto.40);  and 


I 


The  Award  of  the  Forest  of  Dean  Mining  Commis- 
sioners,  dated  June  20, 1841. 

July  28. — Lord   Chelmsford. — My  Lords,  with 
respect  to  the  question  whether  ^leea  of  iron 
mines  are  liable  to  be  rated  as  occupiers,  the  point 
has  been  determined  by  statute.     At  the  time  of 
the  passing  of  the  statute  23  &  24  Vict.  c.  40,  some 
doubts  had  been  entertained  as  to  the  estate  and 
interest  conferred  by  grants  of  gales  of  coal  and 
iron  within   the   Forest   of  Dean.     For  quieting 
these  doubts  sect.  1  of  the  above  Act  enacts  that  the 
grant  of  such  a  gale  shall  be  deemed  to  confer  **  an 
interest  of  the  nature  of  real  estate."    The  interest 
of  the  galee  is  not,  therefore,  a  mere  licence  to 
work  the  mines,  but  is. of  the  nature  of  real  estate, 
and  so  capable  of  occupation.     It  was  also  a^lmitted 
in  the  course  of  the  argument,  that  the  galees  of 
coal  mines  in  the  Forest  of  Dean  (and  the  gales  of 
coal  mines   are  granted  in  the  same  manner  as 
those  of  iron  mmes)  have  always  been  rated  as 
occupiers  of  the  mines.     On  the  further  question, 
whether  an  occupier  of  iron  mines  is  rateable,  the 
decisions  of  both  courts  below,  and  the  opinions  of 
the  six  learned  judges  who  have  advised  your 
Lordships,  are  all  against  his  liability  to  be  rated. 
After  these  uniform  judicial  decisions,  after  more 
than  two  and  a  half  centuries  of  practical  acqui- 
escence in  the  construction  of  the  statute  of  Eliza- 
beth, there  not  being  a  single  instance  of  any  other 
mines  than  coal  mines  having  been  rated  to  the  relief 
of  the  poor  during  this  long  period,  unless  it  clearly 
appeared  that  the  decisions  had  commenced  and 
been  continued  in  error,  your  Lordships  would  be 
very  reluctant  to  disturb  the  settled  law  upon  the 
subject.     It  may  be  difficult  to  say  why  coal  mines 
onlv  were  specified  in   the  statute  of  Elizabeth, 
and  the  reasons  assigned  by  Lord  Mansfield  in  the 
case  of  Tlie  Lead  Company  v.  RicJtardson  (uhi  sujk) 
may  not  be  satisfactory,  but  the  statute  must  speak 
for  itself,  and,  mentioning  coal  mines  only,  it  must 
be  taken  to  intend  these  only  to  be  rated.     Ex^ 
pressio  unlus  est  exclusio  alierius.    Nor  are  there 
wanting  express  decisions.     In  the  first  reported, 
that  of  TJie  Lead  Coynpanuv.  Richardson  {uhi  sup.), 
decided  in  1762,  it  was  held  that  the  lessees  of  lead 
mines,  who  paid  no  rent,  but  only  a  certain  part  of 
the  ore  raised,  were  not  liable  to  be  rated.    The 
cases  of  Crease  v.  Sawle,  and  Be^.  v.  Todd  (ubi 
sup.),  are  in  no  way  opposed  to  the  above  decision, 
for  these  cases  detemuned  merely  that  the  lessors 
of  tin  and  lead  mines,  receiving  a  certain  propor- 
tion of  ore  by  way  of  rent,  were  liable  to  be  rated 
in    respect    thereof      In    Rex    v.  Inhabitants   of 
Sedgleif  (2  B.  &  Ad.  65)  it  was  held  that  mines, 
other  than  coal  mines,  were  not  rateable ;  and  Lord 
Tenterden  (p.  73)  observed  that,  though  many  of 
the  decisions  and  dicta  cited  before  him  were  not 
satisfactory  to  his  mind,  yet  "  the  rule  of  construc- 
tion had  been  established  and  acted  upon,  and 
ought  to  be  adhered  to,  unless  it  could  positively 
be  said  to  be  wrong  and  productive  of  incon- 
venience."    Even  if  the  question  were  one  to  be 
considered  for  the  first  time,  I  should,  acting  on 
the  ordinary  rules  for  the  construction  of  statutes, 
have  been  unable  to  gather  an  implied  intention 
on  the  part  of  the  Legislature  beyond  what  it  has 
expressed.    I  submit  that  the  judgment  of  the 
Court  of  Exchequer  Chamber  should  oe  affirmed. 

Lord  Wbstburt. — My  Lords,  assuming  the  in- 
terest of  the  galee  to  be  a  tenement  and  TLQk^  xsv!st^^ 
an  incorporesd  ris\it,  1  nma^*  «XKXi  «m:^^  %»\»  'Otv^i  ^»^'«^- 
dosion  that  we  anoiold  iio\.  ^\>Wcxrg\i  \iQ  ^^\»\vf^  ^3^.^ 
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uniform  interpretation  that  the  statute  of  Elizabeth 
has  received.  To  do  so  would  be  to  shake  rights 
and  titles  which  have  been  founded  through  so 
many  years  on  the  conviction  that  that  interpreta- 
tion was  right,  and  would  not  be  departed  from. 
The  decision  in  Jours  v.  The  Mersey  Dock  Company 
(nhi  sup.)  is  not  at  variance  with  the  present,  for 
there  your  Lordships  had,  there  being  many  con- 
flicting determinations,  to  come  to  some  settled 
opinion  on  the  construction  of  the  statute.  But 
here  you  have  everything  upon  which  the  people 
of  this  country  are  aisix)sed  to  rclv  in  the  acquisi- 
tion of  property,  namely,  the  uniform  declaration 
of  the  law  for  more  than  two  centuries. 

Lord  CoLONSAY  concurred. 

•   Jiid^meyif  affirmed. 

Attorneys  for  the  plaintiffs  in  error.  Bogersan 
and  Fordy  agents  for  Caiier  and  Goohl,  Newnham, 
Gloucestershire. 

Attorney  for  the  defendant  in  error,  Joiies  and 
Starlinr/f  agents  for  Whitle  and  Muthy  Newnham, 
G  loucestershire. 


COUBT  OF  APPEAL   IV   CHAJTCEBT. 

Reported  by  Thomas  B&ooksbank  and  E.  Stewabt  Bochs, 
Eaqrs.,  Barristera-at-Law. 


March  2,  8,  9,  and  23, 1871. 

(Before  the  Lords  Justices.) 

Kelk  v,  Pearson. 

Lhht  and  air — Nafnre  and  extent  of  the  right — 
Ho^v   acquired — Effect    of   the    Prescript itm   Act 
(2  c5-3  Will  4.  c.  71),  8.  ^— Injunction. 
The  Prescription  Act  (2  t|  3  Will  4,  r.  71),  has  made 
a  mai^irial  alteration  in  th^  way  in  which  a  right 
to  the  access  of  light  and  air  may  he  acquiredy  but 
it  has  not  in  any  tcay  altered  the  nature  or  ex- 
tent  of  tlie  right  itself. 
In  a  »nit  to  restrain  an  interference  with  the  cwcess 
of  light  and  air  to  the  plaintiffs  house,  the  qiws- 
tion  for  the  court  to  detennine  is  (just  as  it  teas 
hefoi'e  the  passing  of  the  Prescription  Act),  whether 
the  interference  complained  of  would  substantially 
offect  the  comfortable  occupation  and  enjoyment  of 
the  plaintiff^ s  hou^e,  accordinfj   to  the  ordinanj 
notions  of  mankind. 
The  defmdnnt  was  erecting  a  rmo  oflwu-ses  runnin^j 
east  and  west.     The  western  wall  of  the  house  at 
the  west  end  of  the  rotv  immediately  adjoinM  the 
eastern  boundary  of  the  phtintiff^s  gardeny  which 
was  on  the  north  side  of  the  plaintiff's  house.     Tlie 
south  frontage  line  of  the  defendant* s  row  of  houses 
was  almost  in  a  line  with  the  north  side  of  th^ 
plaint  iff*  s  house.     TJie  defendant*  s  luyuses  wlwn 
completed  were  intended  to  be  abotU   32/f.  deep, 
and  AX>fl.  high,  which  lieight  would  exceed  by  a 
few  feet  thnt  of  tlie  plaintijrs  house.     The  evidence 
shmced  that  tlie  nearest   house   to   the  plaintiffs 
house  would  interfere  with  tJie  access  of  light  and 
air  thereto,  to  such  an  extent  as  substantially  to 
affect  the  comfortable  enjoyment  of  tlie  plaintiffs 
house. 
Held,  that  the  plaintiff  was  entitled  to  a  perpetual 
injunction  to  restrain  the  building  of  the  house 
nearest  to  his  ov?n. 
This  was  an  appeal  by  the  defendants  from  a  de- 
cision of  Bacon,  V.C.  (reported  23  L.  T.  Rep.  N.  S. 
458)  granting  an  interlocutory  injunction  to  re- 
strain the  detendants  from  building  certain  houses 
so  as  to  interfere  with  the  access  of  light  and  air 
^  the  plaintiff's  bouse.    The  fa/o^  ftre  yeory  fiilly 


stated  in  the  former  i*<^i^>  and  it  is  imnecessaiy 
now  to  repeat  them.  Tne  appeal  came  on  by  way 
of  appeal  motion,  but  before  the  arguments  were 
concluded  it  was  arranged  upon  the  suggestion  of 
the  court  that  the  matter  should  stand  over,  and 
that  the  plaintiff  phould  give  a  notice  of  motion 
for  decree,  whidi  :<honld  be  heard  and  finally  dis- 
posed of  by  their  Lordships  with  the  appeal  motion. 
E.  E.  Kay,  Q.  C.  and  Fielding  NaLaer,  on  behalf 
of  the  plaintiff,  contended  that  the  Prescripfcion 
Act  (2  &  3  Will.  4,  c.  71),  s.  3,  gave  to  the  owner  of  t 
house  an  absolute  and  indefeasible  ri^ht  to  the 
access  of  all  the  light  and  air  whidk  he  bad 
enjoyed  for  twenty  years.  They  relied  also  upon 
the  evidence  in  the  case  as  proving  that  the  d^en- 
dants'  houses  would  interiere  to  such  an  extent 
with  the  access  of  light  and  air  to  the  plaintifiTs 
house  as  to  entitle  him  to  the  interference  of  this 
court. 

J?.  P.  Amphletty  Q.  C.  and  /.  T.  Crossley,  on  behalf 
of  the  defendants,  were  directed  to  confine  their 
arguments  on  the  evidence  to  the  case  of  the  house 
nearest  to  the  plaintiff's  house.  Upon  this  point 
they  ui^ed  that  the  plaintiff  had  not  made  out  his 
case.  They  also  contended  that  no  alteration  in 
the  nature  or  extent  of  the  right  to  the  access  ol 
light  and  air  had  been  produced  by  the  Prescrip- 
tion Act. 

The  following  authorities  were  cited  in  theooune 
of  the  arguments : 

Tales  V.  Jack,   14  L.  T.  Bep.  N.   S.  151  ;  L.  Bap. 

1  Ch.  App.  295  ; 
Dent  V.  T%e  Auction  Mart  Company,  14  L.  T.  Bep. 

N.  S.  827;  L.  Bep.  2  Eq.  2S8; 
Courtaald  y.  Legh,  L.  Bep.  4  Ex.  126 ;  90  L.  T.  Bep. 

N.  S.496; 
Tapling  v.  Jones,  11  H.  L.  Cas.  290;  12  L.  T.  Bep. 

N.  S.  555 ; 
Calcraft  v.  Thompson,  15  W.  B.  387 ; 
Isenherg  v.  Ea^t  India  Rouse  Bstats  Company,  9 

L.  T.  Bep.  N.  S.  625 ; 
Jackion  v.  The  Duke  of  Newcastle,  10  L.  T.  Bep.  N.  S. 

635; 
ataight  T.  Bum,  L.  Bep.  5  Ch.  App.  163;  22L.T. 

Bt'p.  N.  S.  831 ; 
Lanfranchi  v.  Mackenzie,  16  L.  T.  Bep.  N.  S.  114; 

L.  Bep.  4  Eq.  421 ; 
Truscott  V.  Ttie  Merchant  Taylors*  Company,  11  £x. 

855; 
Harbridge  v.  Warwick,  3  Ex.  552 ; 
Clarke  v.  Clark,  13  L.  T.  Bep.  N.  S.  482 ;  L.  Bep.  1 

Ch.  App.  16; 
Robson  V.  Whittingham,  L.  Bep.  1  Ch.  App.  418 ;  18 

L.  T.  Bop.  N.  S.  730  ; 
Johnson  v.  Wyatt,  2  De  G.  J.  Ai  S.  18 ; 
Beadel  v.  Perry,  L.  Bop.  3  Eq.  465 ;  15  L.  T.  Bep. 
N.S.345; 

Lord  Justice  James  said  that  it  had  been  con- 
tended that  the  Prescription  Act  gave  to  the 
owner  of  a  house  an  absolute  and  indefeasible  riffht 
of  property  in  all  the  light  and  air  coming  to  nis 
premises,  of  which  he  nad  had  twenty  years*  en- 

ioyment.  That  Act,  however,  his  Lordship ihoueht 
lad  made  no  alteration  in  the  previouslj  settrad 
law  with  regard  to  the  nature  and  extent  of  the 
right  to  the  access  of  light  and  air.  Before  that 
Aci  imssed  it  had  been  well  settled  that  the  owner 
of  a  house  had  a  right  to  the  access  of  so  mudi 
light  and  air  as  would,  according  to  the  ordinary 
notions  of  mankind,  be  sufficient  for  the  comfort- 
able use  and  enjoyment  of  his  house.  The  owner 
of  a  house  had  a  right  to  prevent  his  neighbour 
from  building  upon  his  land  in  such  a  way  as  to 
interfere  with  the  access  of  light  and  air  to  the  house 
to  an  extent  which  would  make  the  oocapatioa  dT 
the  house  substantially  less  comfortidble  tliaa  be- 
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In  his  Lordship's  opinion  that  right  re- 
dd since  the  Prescription  Act  exacUy  the 
as  it  was  before.  Tne  question  was  in  all 
one  of  degree,  which  the  ooort,  acting  as  a 
most  determine  on  the  evidcnco.  In  all  the 
since  the  Act  the  law  had  been  laid  down  in 
ray.  Applying  this  rule  to  the  ^ts  of  the 
nt  case,  his  Lordship  said  that  in  his  opinion 
ividenoe  adduced  by  the  plaintiff  far  pre- 
arated  over  that  which  was  adduced  by 
defendants,  and  it  was  established  that 
Pendants'  houses  materially  diminished  the 
nt  of  li^ht  coming  to  the  plaintiff's  house  so 
bstanti^Iy  to  affect  the  comfortable  occupa- 
i  it.  His  Lordship  agreed  with  very  much  of 
was  s^d  in  Clarke  v.  Clark  {uhi  »ajp.)  as  to 
ifluence  which  the  balance  of  convenience  and 
venience  should  have  upon  the  interference  of 
)art.    The  court,  with  regard  to  that,  would 

more  readily  interfere  by  injunction  in  one 
han  in  another.  Li  this  case,  if  the  injunc- 
was  granted,  the  result  would  be  that  the 
dants  would  be  prevented  from  making  use  of 
all  piece  of  building  ground,  while,  on  the 
hand,  if  the  injunction  was  refused,  the  com- 
)f  the  plaintiff's  dwelling  house  would  be 
ially  diminished.  The  bakmce  of  convenience 
▼idently  in  favour  of  granting  the  injunction, 
be  phdntiff  ought  to  have  his  legal  right  en- 
L  by  the  assistance  of  this  court.  A  manda- 
injonction  must  be  granted  to  compel  the 
dants  to  pull  down  that  house  which  was 
Bt  to  the  plaintiff's  garden,  to  the  height  at 
i  his  eanten  wall  formerly  stood.  The  plain- 
ling  tbxkB  successful  in  the  suit,  would,  as  a 
al  rule,  be  entitled  to  his  costs.  It  was 
d  that  he  ought  not  to  have  his  costs  because 
d,  bv  his  bill,  asked  for  too  much,  and  because 
oe-Ghancellor  had  granted  an  injunction  which 
boo  &r.  It  did  not,  however,  appear  that  the 
dants  had  been  put  to  any  further  expense  by 
1  of  this,  and,  consequently,  there  was  no 
id  for  depriving  the  plaintiff  of  the  costs  of 
lit. 

'd  Jostice  Mblluh  was  of  the  same  opinion, 
itirely  agreed  in  thinking  that  no  alteration 

I  nature  and  extent  of  the  right  to  the  access 
bt  and  air  had  been  made  by  the  Prescription 

Hie  Act  had  made  a  very  material  aitera- 

II  the  way  in  which  the  right  was  acquired, 
had  made  no  alteration  in  the  nature  of  the 
Hscdfl  It  must  be  remembered  that  even  now 
At  was  not  always  gained  exclusively  by  the 
bOQ  of  the  statute,  but  it  was  often  acquired 
MUM  of  an  implied  grant  from  the  owner  of  a 
boming  tenement,  as,  for  instance,  whore 
was  a  severance  of  adjoining  tenements  held 
a  owner.    It  would  be  a  very  inconvenient 

if  the  nature  of  the  right  to  light  and  air 
lifferent  when  acquired  under  the  statute 
from  what  it  was  when  acquired  by  an  im- 
grant.  The  rule  at  law  was  clearnr  settled 
i  the  Act  was  passed,  and  it  was  thus  laid 

in  Parker  v.  8mUh  (5  C.  &  P.  438) :  "  It  is 
rery  possible,  every  speculative,  exclusion  of 
whkSi  is  the  gpround  of  an  action ;  but  that 
.  the  law  recognises  is  such  a  diminution  of 
as  really  maSces  the  premises  to  a  sensible 
b  less  nt  for  ^le  purposes  of  business." 
qnonitrm    to   be    determined    was    always 

li  the  plaintiff'B  house  made  by  the 
|m|A    faB&diag   BobBtantially   leas   fit  for 


occupation  than  it  wasP  That  was  the  rule  in 
a  court  of  law,  and  the  rule  in  this  court  was  in 
effect  the  same.  No  ^neral  rule  could  be  laid  down 
as  to  the  exact  quantity  of  light  to  which  a  man  was 
entitled;  it  was  eminently  a  question  of  degree. 
Upon  the  evidence  in  the  present  case  his  Lordship 
was  clearly  of  opinion  that  the  plaintiff  could 
maintain  an  action  at  law.  The  duty  of  this  court 
was  to  decide  the  matter  once  for  all  and  put  an 
end  to  the  litigation.  This  court  could  not 
deprive  the  plaintiff  of  his  right  to  bring  his  action 
without  giving  him  any  relief.  It  must,  therefore, 
either  finally  settle  the  matter  in  dispute,  or  it 
must  leave  the  plaintiff  at  liberty  to  bring  action 
after  action  at  law.  Then  this  court  might  adopt 
one  of  two  courses,  either  grant  a  mandatory  in- 
junction, or  compensate  the  plaintiff  by  damages 
once  for  all.  Seeing,  however,  that  the  plaintiff 
desired  to  occupy  his  house  with  the  same  com- 
fort as  before,  ana  that  the  granting  an  injunction 
would  only  deprive  the  defendants  of  the  ground- 
rent  of  one  house,  which  it  appeared  was  about  12L 
a  year,  his  Lordship  was  of  opinion  that  the  case 
was  one  in  which  a  mandatory  injunction  ought  to 
be  granted,  instead  of  giving  the  plaintiff  compen- 
sation by  means  of  damages. 

Solicitors  for  the  plaintiff,  Fladgate,  Clark,  and 
Co. 

Solicitors    for    the    defendants,    Lambert   and 
Bwrgin,       

aOLLS  COVBT. 

Reported  by  H.  Pbat,  Esq.,  Barrister'at'Law. 


March  17, 18, 19,  aiid  April  19, 1871. 
CousENs  v.  Rose. 

Lease — Qram,t  of  rigJU  of  way — Construction, 
In  a  lease  the  lessor  demised  certain  hereditaments, 
together  with  free  llherty  and  right  of  way  and 
passage,  and  of  ingress,  egress,  and  regress  to  and 
for  the  lessees  and  lessee,  iheir  or  his  workmen  and 
servants,  aiid  all  and  every  other  persons  aiid  per- 
son  by  their  or  his  atithority  or  permission,  from 
time  to  time,  and  at  aU  times  during  the  con- 
tinuance  of  the  lease,  by,  through,  and  over  a 
certain  roadway  or  passage,  jointly  with  the  lessor 
and  otiier  the  tenant  or  tenants,  occupier  or  occu- 
piers for  the  time  being  of  the  adjoining  land : 
Held,  thai  tht^  gave  a  right  of  woaj  for  foot  pas- 
sengers only,  and  did  not  extend  to  horses  and 
oaAs, 
Bt  an  indenture  dated  the  7th  March  1860,  Winn 
demised  to  the  defendimt  Rose  and  his  partner  a 
shipyard  and  dry  dock,  together  with  free  liberty 
ana  right  of  way  and  passage,  and  of  ingress, 
egress,  and  regress  to  and  for  the  lessees,  their 
workmen  and  servants,  and  all  and  every  other 
persons  and  person  by  their  or  his  authority  or 

Sermission,  from  time  to  time,  and  at  all  times 
uring  the  continuance  of  the  lease,  by,  through, 
and  over  a  certain  roadway,  or  p^sage,  jointly 
with  the  lessor,  his  executors,  administrators,  and 
assigns,  and  other  the  tenant  or  tenants,  occupier 
or  occupiers  for  the  time  being  of  the  acyoining 
land. 

The  plaintiffs,  who  were  the  lessees,  under  an 
agreement  dated  the  8th  Dec.  1865,  of  a  warehouse 
known  as  the  Gnn  Wharf,  which  had  been  built 
by  Winn  on  a  piece  of  land  separated  from  the 
dock  by  the  roaawaT  mentioned  m  the  lease  of  the 
7th  ]BlUrch  18G0>  madtpaJMi  \ikA  \fcwai\»  «q^  Xki 
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establish  their  exclasive  right  to  the  use  of  the 
roadway. 

The  bill  prayed,  first,  that  it  miffht  be  declared 
that  the  plaintiffs  were,  under  or  by  virtue  of  the 
memorandum  of  agreement  of  the  8th  Dec.  1865, 
entitled  to  the  sole  and  exclusive  right  and  use  of 
the  said  strip  of  land  or  roadway  partitioned  to  the 
said  Gun  Wharf  as  aforesaid  for  the  residue  of  the 
said  term  thereby  aereed  to  be  granted,  subject  to 
the  performance  of  the  provisions  in  the  said  agree- 
ment contained  on  the  part  of  the  Raid  Thomas 
Gooch,  and  that  the  defendants,  William  Comer 
Scott,  and  Thomas  Isaac  Large,  as  legal  personal 
representatives  of  the  said  Charles  Winn,  might  be 
decreed  specifically  to  perform  the  said  agreement, 
the  plaintifis  being  willing  and  thereby  offering 
specifically  to  perform  the  same  on  their  part; 
secondly,  that  tue  defendants  might  be  decreed  at 
their  own  costs  and  charges  forthwith  to  remove, 
or  to  cause  the  said  earth,  stones,  bricks,  and  rub- 
bish, and  all  other  obstinictions,  shot  or  placed  by 
them,  or  any  or  either  of  them,  their  or  any  or 
either  of  their  agents,  workmen  or  servants  upon 
the  said  roadway,  or  any  part  thereof,  to  be  re- 
moved, and  also  to  restore  and  repair  the  said 
fence  broken  down  as  aforesaid;  thirdly,  that  the 
said  several  defendants,  their  respective  agents, 
servants  and  workmen,  might  thenceforth,  and 
at  all  times,  during  the  residue  of  the  term 
granted  or  agreed  to  be  granted  by  the  said 
memorandum  of  agreement  of  the  8th  Dec. 
1865,  be  restrained  by  the  order  and  injunc- 
tion of  the  court  from  shooting  or  placing  any 
earth,  stones,  bricks,  rubbish,  or  other  matters,  or 
things  upon  the  said  roadway,  or  any  part  thereof, 
and  from  in  any  manner  obstructing  or  interfering 
with  the  plaintms  in  the  ri^ht  of  use  of  the  said 
roadway,  and  from  removmg,  pulling  down,  or 
injuring,  or  causing,  or  permitting  to  be  removed, 
pulled  down,  or  injured,  the  said  fence  and  build- 
ings, or  any  part  of  such  fence  or  buildings. 

The  other  facts  of  the  case  will  be  found  fully 
set  forth  in  his  Lordship's  judgment,  which  was 
in  writing. 

Jessel,  Q.  C.  and  Locoek  Wehh,  for  the  plaintiffs. 

Southgate,  Q.  C.  and  Benshaw,  for  the  defendant 
Rose. 

Sir  Richard  BaggaUay,  Q.  C.  and  Lindl^  for 
Winn's  executors. 

The  following  cases  were  cited : 
Henhing  v.  Burnet^  8  Ex.  187 ; 
Allan  Y.  Oomme,  11  Ad.  A  Ell.  759  ; 
Brunton  v.  HaU,  1  Q.B.  792; 

Williams  v.  James,  16  L.  T.  Eep.  N.  S.  664 ;  L.  Rep. 
2  C  P  577  • 

WatU  v.  Kelson,  24  L.  T.  Rep.  N.  S.  209 ;  L.  Rep.  6 
Ch.l66. 

April  19. — Lord  Romilly. — This  is  a  suit  insti- 
tute asking  first  for  a  declaration  that  the  plain- 
tiffs are  entitled  to  the  exclusive  right  of  the  roadway 
adjoining  their  warehouse,  and  secondly,  seeking 
to  obtain  a  perpetual  injunction  to  restrain  the  de- 
fendants from  interfering  with  the  plaintiffs'  right 
of  way.  The  case  and  the  frwne  of  the  bill  are 
peculiar  in  many  respects,  but  some  statement  of 
the  facts  is  necessary  in  order  to  explain  it.  Li 
Dec.  1857,  Winn,  Iu>6e,  and  Crowder  carri^  on 
business  in  partnership  as  shipwrights  at  the  place 
in  question,  in  Wapping,  called  the  Gun  Dock  and 
Wharf.  The  land  belonged  to  Winn  under  a  lease 
for  nine^-nine  jgotb  from  l^chaehnas  1857.  In 
March  1860  the  partnenhip  was  dissolved  as  from 


the  30th  Jan.  preceding.  Winn  thereupon  divided 
the  property  included  in  his  lease  into  two  po- 
tions, both  fronting  the  river.  The  eastemmoBt 
portion,  called  the  Gun  Dock,  he  demised  to  Rose 
and  Crowder,  and  on  the  remaining  or  western- 
most portion,  callod  the  Gun  Wharf,  he  erected  a 
set  of  warehouses,  which  he  let  to  Messrs.  Piage 
and  Son.  Between  the  edge  of  the  dock  and  w 
wall  of  the  warehouses  lay  a  strip  of  land,  2dft  in 
breadth,  extending  from  the  Wapping-road  on  the 
north  to  the  river  on  the  south,  through  the  whole 
extent  of  the  pix)pertT.  Of  this  strip  a  portkin, 
consisting  of  14ft.  in  oreadth,  was  paved  by  Winn 
and  a  strong  curb,  3in.  in  height,  placed  at  the 
easternmost  extremity  of  it.  This  is  proved  to 
have  been  done  in  the  month  of  Jan.  1860,  at  the 
sole  expense  of  Winn,  and  not  at  the  expense  of 
the  partnership,  as  alleged  by  Rose.  Upon  this 
curb  Winn  erected  a  close  wooden  fence  6ft.  high. 
The  question  at  issue  between  the  parties  to 
this  suit  is  whether  the  defendant  Rose  has 
a  right  of  using  this  strip  of  land  in  every 
part  of  it  as  a  general  mode  of  access 
to  his  dock.  After  a  change  of  tenants, 
and  a  short  occupation  by  the  War  Depart* 
ment  of  the  warehouse  in  question,  Winn 
entered  into  a  contract  with  the  plaintiffs  on  the 
8th  Dec.  1865  to  demise  the  warehouse  known  as 
the  Gun  Wharf  to  the  plaintiffs  for  twenty-one  yean 
at  the  yearly  rent  of  17002.  The  extent  d  the 
property  demised  is  specified  in  a  plan  attached  to 
the  contract,  and  it  includes  the  strip  (rf  land  in 
question  of  14ft.  in  breadth.  Winn  died  in  Jan. 
1868.  The  defendants  Scott  and  Large  are  his 
executors.  The  bill  thereupon  makes  them  parties, 
and  pi*ays  specific  performance  against  tnem  as 
well  as  an  injunction  against  Rose,  who,  by  arrange- 
ment with  Crowder,  has  become  the  sole  owner  of 
the  Gun  Dock.  A  suit  so  constituted  is  obviously 
multifarious,  and,  like  most  suits  so  constituted,  is 
in  a  most  inconvenient  and  irregular  frame,  but  as 
objection  has  not  been  taken  to  it  by  way  of  de- 
murrer, it  is  too  late  to  do  so  now.  I  may,  there- 
fore, at  once  dispose  of  the  case  so  hr  as  the 
executors  are  concerned.  They,  on  the  whole, 
submit  to  act  as  the  court  shall  direct.  They 
admit  the  contract,  and  though  they  raise  some 
difficulties  as  to  obtaining  a  lioence  from  tiie  groand 
landlord  to  demise  a  portion  of  the  propoiy 
included  in  the  contract  made  by  Winn  with  the 

flaintiffs,  they  do  not  resist  specific  performanoe. 
t  is,  I  think,  reasonably  clear  that  they  can  obtain 
the  consent  of  the  ground  landlord  for  a  reasonable 
sum  of  money,  or,  if  they  cannot,  then  the  contract 
must  be  specifically  penormed  with  a  compensa- 
tion for  this  omission.  They  do,  however,  suggest 
that  the  including  of  this  piece  of  land  in  the  coo- 
tract  was  not  intended,  but  that  doing  so  was  a 
blunder  and  a  mistake  on  the  part  of  Winn.  Still 
as  regards  them  the  suit  must  be  treated  as  an 
ordinary  suit  for  specific  performance,  and  if  they 
intended  to  object  they  have  not  done  what 
they  might  and   ought  to   have  done  for  that 

Eurpose,  viz.,  have  demurred  to  the  bill  for  mnlti- 
iriousness ;  and  on  the  whole  they  seem  to  me  to 
give  their  evidence  foirly  and  honestly  withoat 
favour  to  either  side.  The  plaintiffs  cannot,  there- 
fore, complain  of  them  or  the  course  th^  baTB 
pursued.  Before  filing  the  bill  the  plaintift 
should  have  tendered  to  Scott  and  Lai^  the  con- 
veyance of  the  Gun  Wharf  according  to  the  ooii- 
tract  subject  to  such  rights  as  Roae  might 
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d  defendants  had  then  declined  to  execute  the 
$yance,  or  had  refused  to  attempt  to  obtain 
onsent  of  the  ground  landlord  for  the  little 
of  land  included  in  the  contract,  or  if  they 
declined  to  include  in  the  conveyance  the 
of  land  specified  in  the  plan  annexed  to  the 
act,  I  might,  on  a  bill  bemg  filed  for  specific 
rmance  against  them,  have  compelled  them 
y  the  costs  of  it.    But  not  only  was  this  not 

but  no  application  was  ever  made  to  them 
le  subject,  and  as  the  plaintiffs  had  been  for 
al  years  in  occupation  of  the  property  demised, 
»at  asking  for  a  lease,  the  defendants  might 
suppose  that  they  were   content  with  the 

occupation  under  the  agreement,  and  did 
9quire  the  conveyance.  Such  being  the  case, 
pot,  I  think,  refuse  to  give  them  their  costs 
is  suit,  assuming,  as  I  do,  that  they  will  now 
all  the  necessary  steps  for  enabling  them 
re  the  plaintiffs  a  proper  lease  accoraing  to 
ontract,  or,  if  they  cannot,  allow  compensa- 
or  such  part  as  they  cannot  convey,  and  the 
d  as  to  tnem  wiU  simply  be  for  specific  per- 
mce  with  a  reference  to  chambers  to  settle 
ase  in  case  the  parties  difier.  The  case  as  to 
efendant  Rose  is  very  difierent,  and  is  more 
licated.  The  lease  by  Winn  to  Rose  and 
der  unquestionably^  gives  them  a  right  of  way 
the  strip  of  land  in  dispute.  About  this  I 
bain  no  doubt.  I  disregard  entirely  the  sug- 
m  that  the  words  in  the  lease  to  Rose  and 
der  applied  solely  and  exclusively  to  the  9ft. 
ning  strip  of  the  piece  of  land  in  ques- 
bj  me  siae  of  the  dock.  I  am  clear  that 
ffht  grant€Ml  extended  to  the  whole  strip  of 
broa£  Nor  do  I  doubt  that  the  plaintiffs 
iue  notice  of  this  right  of  way  when  they 
the  lease.  The  next  question  is  what  was 
haracter  of  the  right  of  way  so  granted,  and 
privileges  did  it  confer  on  Rose  and  Crowdor  ? 
e  referring  to  the  exact  words  of  the  grant  I 

it  proper  to  point  out  the  construction 
i  Mr.  Rose  himself  has  put  upon  them,  and 
he  claims  to  be  entitled  to  do.  During  the 
L867,  and  during  the  life  of  Winn,  some  pro- 
i  were  made  by  Winn,  in  conjunction  with 
to  give  the  plaintiffs  a  building  lease  of  the 
)  of  the  Gun  Dock.  Winn,  as  I  have  stated, 
n  Jan.  1868,  and  then  offers  were  renewed  in 
following  by  Rose  and  Crowder,  and  were 
led  by  the  plaintiffs  in  Juno  of  that  year. 

L after,  in  the  same  month  of  June,  the 
t  Rose  removed  a  portion  of  the  fence, 
eposited  for  a  short  period  of  time  a  consider- 
amount  of  rubbish  and  earth  on  the  14ft. 
of  land  in  question.  The  defendant  Rose 
lot  justify  the  deposit  of  rubbish  and  earth, 
e  says  this  was  merely  temporary  and  was 
cliately  removed,  but  the  rest  of  his  acts  he 
BS  on  the  following  grounds  •.—'First,  he  says 
a  1861  he  claimed  this  right,  and  mentioned 
he  storekeeper  of  the  War  Department,  then 
apation  of  the  warehouse,  and  that  again  in 
by  permission  of  the  War  Department,  who 
Kmpied  the  warehouse,  and  who  had  inquired 
lis  right,  he  was  allowed  to  pull  down  the 
wtere  it  interfered  with  the  power  of  loading 
Erom  his  dock.  This  was  complained  of  by 
,  throogh  the  defendant  Large,  who  then 
lis  agent,  and  the  fence  was  replaced,  as 
oald  seem,  by  Rose,  or  by  some  one 
m  bdialf    Again  in  March  1864  Boae  and 


Crowder  wrote  to  Winn  to  this  effect :  "  Dear  Sir, 
— ^We  beg  to  call  your  attention  to  the  fence  and 
privies  illegally  erected  upon  the  roadway  between 
Gun   Dock    and  Gun    Wharf,  and    which  mate- 
rially interfere    with    the  rights    and   privileges 
granted   under  our  lease.    We  have,    therefore, 
to  request  that    they    may  be    removed  within 
seven  days  from  the  date  hereof."    And  shortly 
afterwards     Rose    removed     a     portion    of    the 
fence.     This    was  complained  of  by  Winn  in  a 
letter  of  May  1864,  to  which  I  shaU  a^n  refer. 
In  it  he  denied  Rose's  right  to  do  this,  and  in- 
sisted that  his  right  of  way  was  merely  a  ri^ht 
of  way  for  persons,  and  not  extending  to  anything 
beyond  this.    To  this  remonstrance  of  Winn*s,  no 
answer  was  made,  and  the  palings  were  again 
replaced  in  a  temporary  manner.    Nothing  further 
seems  to  have  been  done  till  June  1868,  when  the 
trespass  I  have  already  stated  occurred.    There- 
upon the  plaintiffs  filed  this  bill  on  the  13th  July 
1868,  and  obtained  an  injunction   from   Giffard, 
y.C,  confined    to  the  second  paragraph  of  the 
prayer  of  the  bill.     I  now  come  to  consider  the 
construction  and  the  effect  of  the  exact  words  of 
the  grant  made  to  Rose  and  Crowder,  which  is 
now  vested  in  Rose,  in  order  to  ascertain  whether 
they  justify  the  claim  made,  or  the  act  committed. 
The  words  are  these :  He  gives  them  the  property 
specified  in  the  margin  coloured  pink,  "  together 
with  the  free  liberty  and  right  of  way  and  passage 
and  of  ingress,  egress,  and  regress  to,  and  for 
them  and  him,  their  and  his  workmen  and  servants, 
and  all  and  every  other  person  or  persons  by 
their  or  his  authority  or  permission  from  time  to 
time,  and  at  all  times  hereafter  during  the  con- 
tinuance of  this  demise,  in,  by,  through,  and  over 
the  said  roadway  or  passage  lying  to  the  west  of 
the  said  premises  hereby  demised  jointly  with  the 
said  Chaj*les  Winn,  his  executors,  admini.strcitors, 
and  assigns,    and    other  the  tenant  or  tenants, 
occupier    or    occupiers,  for    the  time    being,    of 
Gun    Wharf  aforesaid,  his    or    their    ageuts   or 
appointees,"    to    hold    and    exercise    the    same 
for    the   term  of  twenty-one    years.      The    first 
thing  that  strikes  me   on   reading   these   words 
is    that,  whatever    be  the  construction    on    the 
question  whether  the  right   of  way  extends  to 
horses  and  carriages  or  wnether  it  is  confined  to 
foot  passengers,  nothing  can  justify  the  conduct  of 
the  defendant  Rose  in  pulling  aown  the  fence. 
The  fence  is  admitted  to  be  constructed  on  land 
not  included  in  the  demise  to  Rose  and  Crowder, 
and  it  is  obvious  that  the  common  law  right  to 
build    a  wall  or  fence  on    his  own  land  which 
belonged  to  Winn,  was  in  no  respect  abrogated  or 
controlled  by  anything  containea  in  thjs  demise, 
and  it  is  clear  that  this  right  is  conferred  on  the 
plaintiffs.     It  is  also  clear  that  the  repeated  tres- 
passes of  Rose  could  not  create  such  a  right  or 
vest  it  in  him,  even  if  they  had  been  unac<!om- 
panied  by  the  repeated  remonstrances  of  Winn. 
Still  less  could  it  justify  the  deposit  of  obstructions 
on  the  roadwayjfor  however  short  a  time.     In  the 
matter  originally  complained  of,  therefore,  by  the 
plaintiffs,  viz.,  tne  pulling  down  the  fence  and  the 
deposit  of  earth,  I  am  clear  that  the  defendant 
Rose  was  in  the  wrong.    I  am  also  of  opinion  that 
this  grant  is  not  that  of  a  general  undefined  nght 
of  way  such  as  existed  in  the  cases  referred  to  by 
Mr.    Southgate,  but  thaAi  \t  \%  ^  t\\^\>  q\  ^^ 
granted  for  foot  Baaseivaere  oxJW  «cA  c«iifesiS!^  x» 
fliem;  tbttb  is,  a  ngYxt  oinTOi^  \sv<&QAM!k%  ^^  ^^^^\x- 
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dant  Bose,  induding  his  workmen,  and  also  inclu- 
ding any  person  or  persons  he  may  think  fit  to 
authorise,  and  all  these  persons  are  to  be  able  to 
pass  in,  by  and  through  this  passsage  or  14ft.  road- 
way, but  no  one  else,  and  nothing  more.  This  also 
it  18  clear  was  the  intention  of  the  parties,  as  is 
shown  in  the  following  passage  from  the  letter 
of    Winn  on  the  17th  May    1864,    to    which    I 
have  already  referred,  viz.,  "  I  am  wiUing,  how- 
ever,   to    believe    that    you    have    acted    upon 
erroneous  impressions,  so  ask  your  attention  to  * 
the  fact,  first,  that  the  fence  is  my  property  and 
stands  on  my  ground,  being  the  partition  between 
the  premises  leased  to  you  and  my  roadway,  and 
does  not  interfere  with  the  reasonable  exercise  of 
your  ri^ht  of  way  over  the  road,  provision   for 
which,  it  being  only  for  persons,  was  made  by 
arrangement  with  you  at  the  time  of  the  erection 
of  the  fence  and  water-closets,  by  a  wicket  being 
placed  at  the  south  end  of  it  (key  of  which  was 
handed  to  you,   and   is,   no  doubt,  still  in  your 
possession),  so,  that  being  mine,  you  have  no  right 
to  interfere  with   it."      Then   he    goes  on   with 
another  subject,  supposing  it  to  be  so.     It  is  to  be 
observed  that  do  answer  was  sent  or  any  denial  or 
objection  urged  by  Rose  to  this  letter.     This,  in 
fact,  disposes  of  the  whole  case.     I  cannot  make 
the  declaration  asked  for  by  the  plaintiffs  in  the 
first  paragraph  of  the  prayer  of  the  bill.     But  I 
will  make   it   in   these  terms :    I  am  willing   to 
declare  that,  subject  and  according  to  the  pro- 
^-isions  in  the  said  agreement  contained,  on  the 
part  of  the  said  Thomas  Gooch,  and  subject  to  the 
right  of  way  to  and  for  the  defendant  Rose  himself, 
and  to  and  for  his  workmen  and  servants,  and  to 
and  for  every  other  person  authorised  by  him,  in, 
by,  through,  and  over  the  said  strip  of  land,  to 
enter  and  the  like,  in  the  words  of  the  agreement, 
giving  them  an  exclusive  right  of  way,  subject  to 
this  right ;  or  I  will  make  a  declaration  specifying 
how  I  limit  the  right  of  way  granted  in  the  inden- 
ture of  the  7th  March  1860,  in  the  words  I  have 
already  read.     I  think  the  plaintifi*s  are  entitled  to 
a  decree  in  the  terms  of  the  second  paragraph  of  the 
prayer  of  the  bill  (if  not  already  done),  and  that  they 
are  also  entitled  to  an  injunction  in  the  terms  of 
the    third  paragraph  of  the  prayer  of  the  bill. 
And    I    am    clearly    of   opinion    that    this    suit 
has    been    rendered    necessary    by    the    miscon- 
duct or  mistake  of  the  defendant  Rose,  and  that  he 
must  pay  the  costs  of  the  suit,  but  not  including 
the  costs  which  the  plaintiflfs  will  have  to  pay  the 
defendants  Scott  and  Large.     I  do  not  except  from 
the  costs  Rose  will  have  to  pay  so  much  of  the 
costs  as  relate  to  the  specific  performance,  because 
in  the  first  place  they  but  slightly  increase   the 
amount  of  costs  as  between  the  plaintifis  and  Rose, 
and  are  confined  to  a  few  paragraphs  in  the  bill, 
and  also  because  if  the  defendant  Rose  intended  to 
insist  on  that  he  should  have  demurred  for  multi- 
fariousness. 

Solicitor  for  the  plaintiffs,  H.  Wellington  Vol- 
lance. 

Solicitors  for    the   defendants,    W.   Carpenter; 
William  Uinc  Haycock, 


Th/uraday,  April  27, 1871. 

BuBB  V.  Yelvsrton  (Lord  Charles  Kkr's  Cladc). 

B<icing  bets — Betting  agent — Atdharity  to  bet — Im^ 

plied  promise  to  pay, 
A  testator  had  requetAed  a  friena  to  bet  for  him  <m 

certain  horses,    a/nd    the  friend   had   p(Ud   As 

amiount  lost  by  the  bets. 
Held,  that  the  request  to  bet  impiied  atUhorHy  to  pag 

the  bets  if  lost,  aiid  thai  the  friend  V}a$  ankflaa  to 

prove  against  the  testator's  estale  for  the  amwmd 

paid  by  hifn  i/n  respect  of  tJie  bets. 
Adjourned  summons. 

This  was  an  application  by  Lord  Chariea  Ker 
for  leave  to  prove  against  the  estate  of  the  Marquis 
of  ELastings,  which  was  being  adminisiered  in  the 
above  suit,  for  the  sum  of  850/.,  paid  by  him  aa 
behalf  of  the  Marquis  under  the  fcAlowing  circum- 
stances: 

The  Marquis  had  requested  Lord  Charles  Ker  to 
bet  for  him  at  the  Newmarket  Houghton  meeting 
1867,  telling  him  what  horses  to  back  and  what 
amounts  to  lay.  In  accordance  with  his  instruc- 
tions, Lord  Charli3S  Ker  laid  twenty-nine  beto  in  aQ, 
on  which  he  won  6052.  and  lost  14551.,  the  net  loss 
amounting  to  850Z. 

The  losses  were  paid  on  the  settling-day  foUow- 
ing  the  Houghtou  meeting  by  a  Mr.  Brewer,  who 
was  Lord  Charles  Ker*s  commissioner,  and  Lord 
Charles  Ker  received  the  amount  of  the  winnings. 
After  the  death  of  the  Marquis,  he  applied  toue 
executors.  Admiral  Yelverton  and  Mr.  Padwick, 
for  payment  of  the  balance  of  850L,  as  a  debt  due 
from  the  estate ;  but  the  residuary  legatees  ob- 
jected to  the  payment  being  made,  oontendiuff  that 
the  claim  was  illegal,  as  the  payment  had  been 
made  in  respect  of  racing  debts. 

Thereupon  Lord  Charles  Ker  took  oat  the 
present  summons  to  enforce  his  claim. 

Southgate,  Q.  C.  and  Brooksbcmk,  for  the 
claimant. — The  8  A  9  Vict.  c.  109,  s.  18,  does  not 
make  wagering  contracts  illegal,  bat  merely  in- 
capable of  being  enforced;  therefore  there  was 
nothing  illegal  in  Lord  Charles  Ker*8  TniJHwg  the 
bets  on  account  oC.  the  Marquis  of  Hastings.  We 
have  clear  evidence  that  the  Marquis  requested  the 
claimant  to  make  the  bet,  and  we  sabmit  that  the 
request  necessarily  implied  an  authority  to  payUie 
bets  if  lost,  and  that  the  claimant  is,  therefore, 
entitled  to  recover  the  amount  of  his  daim.  They 
cited 

FiUh  v.  Jones,  3  £.  A  6.  238 ; 

HiU  Y.  Fo(v,  4U.aiN.359; 

Rosewame  ▼.  BiUinff,  9  L.  T.  Bep.  N.  S.  441  s  15  a  B. 
316; 

Knight  v.  Cainherg,  15  C.  B.  562 ; 

Quids  V.  Harrison,  10  Ex.  572  ; 

Buhh  v.  Yelverton,  22  L.  T.  Bep.  N.  8. 858:  L.  Bip. 
9  £q.  471. 

Sir  BicJiard  BaggaUay,  Q.  C.  and  Pemherlam,  for 
the  residuary  legatees  of  the  Marquis,  cited  Boysr 
V.  Adams  (26  L.  J.,  N.  S.,  841,  Ch.>,  where  ths 
amount  of  a  bet  lost  at  a  horse  race  had  been  paid 
by  the  loser  into  the  hands  of  a  third  party,  upoa 
the  &ith  of  the  promise  of  the  latter  to  pay  it  to 
the  winner,  and  tne  person  who  had  reoeiTed  the 
money  died  before  he  had  paid  it  to  tiia  winner, 
and  a  claim  by  the  winner  to  be  paid  the  amoiDit 
out  of  the  assets  of  the  deoeasea  was  dinUowsd. 
They  also  referred  to 

Grizewood  v.  Blame,  11  0.  B.  526. 

Jessel,  Q.  C.  and  BouKH/^e^  for  the  mouytow  of 
the  marquis. 
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Lord  BoMiLLT  said  that  it  was  merely  a  question 
of  evidence,  and  that  he  had  no  doubt  that  Lord 
Charles  Ker's  account  of  the  matter  was  true.  If 
the  Marquis  of  Hastings  asked  him  to  bet,  that 
implied  authority  to  pay  any  bets  that  wore  lost, 
ana  a  promise  to  repay  the  amount  so  paid.  The 
applicant  had  expended  8502.  on  the  faith  of  an 
implied  promise  of  this  kind.  His  Lordship  was 
of  opinion  that  Lord  Charles  Ker  could  have  main- 
tained an  action  at  law  against  the  marquis  for 
the  amount.  Lord  Charles  Ker  made  the  pay- 
ment at  the  request  of  the  marquis,  he  was  a  mere 
a^nt,  and  was  not  involved  m  the  illegality  of 
the  transaction.  The  claim  must,  therefore,  be 
admitted,  and  the  costs  added  to  the  amount. 

Solicitors  for  the  applicant,  Rohson  and  Tidy. 

Solicitors  for  the  respondents,  Barlow,  Bowling, 
and  Williams ;  Pemberton  and  Beeves. 


V.  C  KALZV8'  COUBT. 

Beported  byO.  L  F.  Cookb  and  T.  H.  Cabsov,  Eaqm., 

Barristeni-at-Law. 


Friday,  June  30, 1871. 
Be  Kilvbrt's  Trusts. 

Bequesi  to  cha/rUahle  society — Inaccurate  description 
— Claim  hy  two  charit<ible  societies — Applic^Uion 
ey  pres — Apportionment, 

A  testa4rix  oy  her  toiU  bequeathed  a  legacy  to  a 
eharit<ible  society  in  the  diocese  of  W.  AUhough 
there  had  be^n  formerly  sucfi  a  society,  tJiere  was 
not  ai  the  date  of  the  wiU  a  society  a^ccurately 
answering  the  description,  tlve  diocese  of  W.  liaving 
previously  to  the  date  of  the  xoiR  been  increased  by 
the  addition  of  tlie  arclidea>connj  of  G.,  and  ilie 
whole  diocese  divided  into  two  archdeaconries,  viz., 
W.  and  C.  {tlie  archdeax^onry  of  W.  being  co-exten- 
sive  with  the  former  diocese  of  W.),  in  each  of 
which  there  was  ai  the  date  of  the  wiU  a  society  in 
ncane  oMd  objects  very  similar  to  those  of  tlie  old 
society  luim^d  in  the  wUl,  the  old  society  restricting 
itself  with  a  slight  alteration  in  its  title  and  objects 
to  the  archdeaconry  of  W. 

Held,  tJuU  there  being  no  evidence  thai  the  testatrix 
was  aware  that  the  old  society  had  restricted 
itself  to  the  a^chdeacorvry  of  W.,  tlie  ajpparetU 
general  charitable  intention  towards  tlie  diocese  of 
W,  must  be  regarded,  and  the  legacy  dvoided  be- 
tween the  two  societies. 

F&AVCis  Maria  Kilvbrt,  late  of  the  city  of  Wor- 
cester, spinster,  by  her  will  dated  the  7th  July 
1868,  gave,  amongst  other  legacies,  a  sum  of  10,000L 
free  of  legacy  duty  "  to  the  treaaurer  for  the  time 
being  of  the  fund  for  the  relief  of  the  widows  and 
orphans  of  the  Clergy  of  the  Diocese  of  Worcester 
to  be  applied  by  him  for  the  benefit  of  that  charity," 
such  legacy  to  be  paid  out  of  such  part  of  her  per- 
sonal estate  as  she  could  lawfully  charge  with  the 
payment  of  legacies  to  charitable  uses.  The  will 
contidned  also  a  residuair  bequest. 

The  testatrix  died  in  Nov.  1870,  and  her  will  was 
proved  in  the  same  year.  In  April  1871,  the 
executors  paid  the  legacy  into  court  under  the 
Trofltee  B^ef  Act,  on  the  ground  that  claims  had 
been  made  by  two  charitable  societies  with  respect 
to  the  l^iacy. 

Tke  contending  claims  arose  under  the  follow- 
ing ciroomstances :  The  diocese  of  Worcester 
comprised,  previously  to  the  year  1837,  onlyone 
aichdeaoonry,  namely,  the  archdeaconry  of  Wor- 
oester,  whidli  was  m  extent  identical  with  the 


diocese  of  Worcester,  but  in  the  year  1837  the 
archdeaconry  of  Coventry  was  separated  from  the 
existing  diocese  of  Licnfield  and  Coventry,  and 
united  to  the  diocese  of  Worcester,  which  after 
that  time  consisted  of  two  archdeaconries,  namely, 
Worcester  and  Coventry. 

The  society  named  in  the  will  of  the  testatrix 
was  founded  in  the  year  1777,  but  in  the  year 
1848  its  name  was  changed  to  that  of  "The 
Society  for  the  Relief  of  Clergymen's  Widows  and 
Orphans  and  Necessitous  Clergymen  in  the  Arch- 
deaconry of  Worcester,"  as  it  was  not  intended  to 
extend  the  operations  of  the  society  to  the  arch- 
deaconry of  Coventry. 

Anotncr  society  had  also  been  formed  with  a 
similar  object,  under  the  title  of  the  "  Charity  for 
the  Relief  of  Necessitous  Clergymen,  their  Widows 
and  Children,  within  the  Arcmdeaoonry  of  Coven- 
try." 

It  appeared  that  the  father  of  the  testatrix  had 
been  for  many  years  a  subscriber  to  the  old  society 
in  the  diocese  of  Worcester  before  the  addition  of 
the  archdeaconry  of  Coventry  had  been  made  to 
the  diocese,  and  that  since  his  death  the  mother  of 
the  testatrix  had  continued  his  subscription  to  the 
society  in  the  archdeaconry  of  Worcester,  and  that 
the  testatrix  herself  had  been  a  subscriber  thereto. 

Cotton,  Q.C.  and  Walker  for  the  society  in  the 
archdeaconry  of  Worcester,  now  applied  to  have 
the  fund  paid  out  to  them.    They  submitted  that 
the  court  must  look  to  see  what  was  the  connection 
of  the  testatrix  with  the  society,  and  would  take 
notice  of  the  fact  of  the  testatrix's  own  subscrip- 
tion to  the  society  in  the  archdeaconry  of  Wor- 
cester, and  would  inquire  into  every  material  fact 
for  the  purpose  of  ascertaining  the  object  of  the 
testatrix  s  bounty.    They  referred  to  : 
Re  Clergy  Society,  2  E.  &  J.  615 ; 
8tiU  V.  Hoste,  6  Madd.  192 ; 
1  Jarm.  on  Wills.  2nd  edit.  p.  S60 ; 
Wigram  Ext.  £v.,  4th  edit.,  p.  65. 

Glasse,  Q.C.  and  Vanghan  Hawkins  for  the 
Coventry  Society,  contended  that  as  the  descrip- 
tion in  the  testatrix's  will  did  not  accurately  apply 
to  either  society,  the  fund  must  be  applied  cy  pres, 
and  divided  between  the  two  societies.  They 
argued  further  that  evidence  of  the  testatrix's  sub- 
scription to  one  of  the  societies  could  not  be  ad- 
mitted.   They  referred  to  the  following  cases : 

8%mon  Y.  Barber^  5  Bnss.  112  ; 

Bennett  v.  Hotter,  2  Beav.  81 ; 

Doe  T.  Hiscocks,  5  M.  A  W.  3G3 ; 

Loscomhe  v.  Wintriiigham,  13  Beav.  87  ; 

Wilson  V.  Squire,  1  You.  &  Coll.  654  ; 

Re  Maguvre*8  Tnuts,  18  W.  R.  623. 

Warminoton  for  the  residuary  legatees. 

Cotton,  Q.C.  in  reply. 

The  ViCE-CHAKCELLoa,  after  stating  the  circnim- 
stauces  of  the  case  and  referring  to  the  fact  ol*  tliu 
subscriptions  by  the  testatrix's  father  and  mother, 
and  to  her  own  subscription,  which  he  observed 
was  not  to  the  old  society  but  to  the  preseut 
society  in  the  archdeaconry  of  Worcester,  said  that 
if  it  had  been  shown  that  the  testatrix  had  known 
that  the  old  society  had  since  the  year  1810  re- 
stricted itself  to  the  archdeaconry  of  Worcester,  he 
should  have  held  it  clear  that  the  society  for  which 
the  petitioners  claimed  was  entitled  to  the  whole 
of  the  legacy ;  but  it  was  not  shown  that  she  knew 
of  this,  though  it  might  be  conjectured  that  she 
did.  He  could  not  find  any  warrant  for  attribu- 
ting to  the  testatrix  an  intention  to  exclude  a 
clergyman  from  the  benefit  of  her  bequest^  bQ/c&\i&^ 
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bo  resided  in  the  diocese  of  Worcester  bat  not 
in  the  archdeaconrj  of  Worcetiter ;  that  there  was 
no  aociety  accurat«ly  answering  the  description  in 
the  will,  and  he  (omd  not  come  to  the  conclusion 

that  the  testatrix  meant  to  confine  her  bounty  to 
the  archdeaconry  of  Worcester.  He  mnst  hold 
tliat  there  being  no  odg  choritj  answering  the  par- 
ticular description  contained  in  the  will,  and  being 
of  opinion  that  the  testatrix's  bounty  was  meant  to 
apply  to  the  whole  diocese  of  Worcester,  the  legacy 
must  be  divided  between  the  two  charitable  socie- 

SolicMtors :  Eldred  and  Aadrmo. 


T.C.  BACOH-B  OOVBT. 

Kepm-tad  br  Uie  Hoa.  Bombt  Buiub  and  T.  H.  Ciuoa. 
E«q.,  BuTliton^t-lAW. 

Saiurday,  July  15,  1871. 

lU  TiiAKEHAH  Sequestbation  Monet. 

Sitspenaio  i  —  S'vjuealratioii  —  Right     fo     surplus 

tiumeya  on  geqiieelration  after  paytneni  of  curate 

In  the  gear  1845  the  Rev.  Mr.  3.,  the  rector  of  T., 
ica»  giimiendedfor  three  years,  aiid  the  euipeneioii 
«-aii  foWiionl  by  geiiiiettratioa.     The  biehop,  after 
proc'idiag  for  thu   mhilnlcr  in  charge,  placed  the 
eiirpUu  profilg  of  fhr  Uvhg  to  nn  aceoant  at 
hia  baiikerg,  entitled, "  The  Bishop  of  C.     Thake- 
himarcnuni."     Oh  thndecUhqf  the  bi«h<^  in  1870 
thiiifiindiea»  daimed  by  hia  ejfeenlori,  and  alao  by 
Mr.  Hurst  ander  an  aUfged  agreement,   by   the 
ehurehicardfns  of  TJiakeham,  and  by  tlie  presptii 
bishop.     The   hankers  paid   the  f and   into  court 
"•id.-r  the  Trtu<tr<:  R.-Ilef  Act. 
Ihhl,  that  the  r<Tirrsentafivr«  of  the  Mp  highop  icerc 
■ih^-hifrly  euUtlnl  to  the  i^hole  fund,  and  thai  Iha 
Ifiiikrrg  oiiyhl  nut  to  have  paid  it  into  court. 
l.v  the  year  1845  certain  jirococdings  were  taken  in 
the  Arches  Court  of  Canterbury  inasuit  of  T'i'uim's 
V.  Iliimt,  and   by  a  decree  in  that  suit  the  Rev. 
John  Hurst,  rector  of  Thakehani,  in  the  county  of 
Sussex  and  diocese  of  Chichester,  was  suspended 
for   three  years    from  the  disclmrge  of  his   duty 
and  from  receiving  any  of  the  j)rofits  of  the  rcc- 
t<iry ;  and  in  pursuance  of  that  decree  letters  of 
scijucstratiun  were  issued  on  the  lath   July  I&tS. 
During  the  sequestration  tho  profits  and  emolu- 
ments ot  the  living  were  paid  by  the  sequestrator 
inH)  the  biink  of  Messrs.   Dendy  and  Co.,  to  tho 
credit  of   an  account   entitled;    "The   Bishop   of 
Chichester.  Thakeham  Account;"  and  such  acconnt 
was  from  time  to  time  drawn  upon  for  the  salary 
of  the  officiating  minister  and  for  other  necessary 
expenses,  and  part  of  the  moneys  so  paid  in  were  in- 
vested in  Exchequer  Bills.  The  Right  Rev.  Ashurst 
Turner  was  Bishop  of  Chichester  previously  to  the 
year  1845,  and  continued  bishop  till  his  death  on 
the  21st  Feb.  1870.     He  duly  made  a  will  bv  which 
he  appointed  Robert  Wintle  Wintie  and  the  Rev. 
Thomas   Morrell   Gilbert,  the   petitioners   in   this 
matter,  his  executors.    On  the  18th  April  1671  the 
bimkers,  Messrs.  Dcudy  and  Co.,  paid  into  court, 
under    the    Trustee     Relief    Act,    the    sum    of 
202/.  0».  5rf.  cash  to  the  credit  ot  "The  Bishop  of 
Chichester.  Thakehamaccount,"andalsodeposited 
to  the  like  credit  two  Exchequer  Bills  for  hwl.  and 
100^  respectively.     They  stated  that  the  whole  or 
f>urt  of  this  Jiind  had  Ijoen  claimed  by  tlie  peti- 
tioncm,  by  Mr.  Buret,  tho  rector,  by  the  church- 
nardena  emd  orcrsoers  of  the  parish  ol  Thakeham, 


Mr.  Hurst's  claim  rested  on  a  letter  which  had  bean 
written  by  the  latebishop  tooneof  thepMisbioocn 
of  Thakeham,  in  which  he  offered  to  pay  Hr.  Hunt 
"  a  portion  of  the  surplus"  if  he  would  wree  not 
to  interfere  with  the  sequestrator,  and  it  oertui 
conditions  with  respect  to  proposed  schools  were 
compbed  with. 

Kay,  Q.G.  and  Pemhetion  appeared  for  the  peti- 
tioners.— They  argued  that  the  effect  of  aospeiuian 
followed  b^  sequestration  was  that  the  Inshop 
became  entitled  to  the  whole  of  the  emolninenta  (it 
the  benefice  subject  only  to  the  duty  incninhent  on 
him  to  provide  for  the  cure  of  the  paiiah.  They 
cited  in  support  of  thin  proposition  : 

Buntn-  V.  OeHuwK,  M  Q.  B.  625 ; 

Morris  v.  Ogden,  20  L.  T.  Sep.  N.  8.  978 ;  L.  Bn. 
4C.P.  687; 

Pindan  v.  Barr.  24  L.  J.  30. 

They  also  urged  that  the  agreement  with  Hr. 
Hurst  could  not  be  supported,  because  a  letter 
to  a  parishioner  cannot  be  considered  to  amonnt  to 
an  agreement  with  Mr.  Hui-st,  or  binding  m 
between  Mr.  Hurst  and  the  bishop ;  also  tlw 
condition  of  the  agreement  was  not  carried  out 
both  with  respect  to  the  schools  and  to  the  institD- 
tion  of  a  suit  which  interfered  with  the  tteqnettrB- 
tor  as  far  as  tho  glebe  lands  of  the  living  wen 
concerned,  and  also  because  the  agreement  wai 
too  vague  and  Mr,  Hurst  had  not  made  an; 
claim  for  more  than  twenW  years  dnriiw  t^e  lin 
of  the  late  bishop,  they  submitted  that  hu  olaim 
could  not  be  supported. 

Fry,  Q.C.and  Freeman,  for  Mr.  Hurst,  contended 
that  the  words  "  a  portion  of  the  sorplns  "  wm  a 
sufficiently  certain  agreement  to  be  binding  in 
taw,  and  especially  as  the  agreement  had  been 
carried  out  on  Mr.  Hurst's  part  by  non-inter- 
ference with  the  soquoBtrator  ;  they  further  crai- 
tcnded  that  the  suit  referred  to  clearly  showed 
that  the  sequestrator  had  no  jurisdiction  over  the 
glebe  lands,  and  argued  that  its  institution  oonld 
be  no  interference  with  his  duties.  As  to  the 
lapse  of  time,  they  stated  that  Mr.  Hnret  suppoaed 
the  whole  of  the  proceeds  of  the  Uving  wen 
applied  cither  to  the  support  of  the  incumbent, 
or  to  the  necessary  law  expenses,  or  towards  bniU- 
ing  a  church  near  Chichester.  And  lastly,  they 
contended  that  it  was  impossible  that  the  bishm) 
could  be  entitled  to  this  surplus  for  his  own  pn- 
vate  benefit. 

Kinydon,  for  the  churchwardens  and  overaeen 
of  the  parish,  referred  to 

Huibard  V.  Bedtford,  1  Con.  Bep.  307 ; 
The  Charoh  Disoiplijie  Act  (3  ii  Vvst.  o.  86),  M.  U 
and  13 

to  show  that  the  bishop  might  have  been,  Hid  to 
a  certain  extent  mnst  have  been,  a  Jnd^  in  the 
cause  which  deprived  Mr.  Hurst  of  the  living,  and 
it  was  therefore  impossible  he  could  be  allowed  to 
take  any  private  benefit  under  the  sequeatratioo. 
He  submitted  that  the  parish  was  properly  en- 
titled to  the  surplus  profits  during  a  vacancy: 

Bum's  Jostioe,  vol.  4,  p.  1. 
Woodroffe,  for  the  jrresent  bishop,  swd  he  had 

Ent  on  a  "  moral  distringas,"  but  that  he  had  no 
!gal  claim. 

Alfred  Smith  appeared  for  the  bankers,  who  had 
paid  the  money  into  court. 

The  ViCE-CuAXCBLLOK  said  there  was  no  donbt, 
and  it  was  a  point  perfectly  well  estabtiehed,  both 
upon  anthority  ana  in  principle,  that  the  [voflti 
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.  to  the  bishop.  It  was  quite  competent 
ishop,  had  he  so  desired,  to  perform  the 
hich  doTolve  upon  the  incumbent  in  his 
3on,  and  indeed  if  he  could  not  find  a 
i  was  his  duty  so  to  do,  and  then  he  would 
sd  to  the  whole  profits  of  the  living.  If, 
ither  hand,  he  preferred  to  perform  this 

deputy,  then  it  was  equally  clear  that, 
ividmg  for  the  proper  remuneration  of 
ister  whom  he  placed  in  charge,  he 
itled  to  the  balance  of  such  profits. 
.*8t  had  made  no  claim  for  twenty-two 
oring  the  whole  lifetime  of  the  late 
bat  now  set  up  an  alleged  agreement. 
»f  that  aCTeement  was  that  he  should 
rfere  wiui  the  seq^uestrator,  and  he 
ply  forfeited  any  claim  he  might  have 
er  such  agreement  by  most  effectually 
ng  the  sequestrator  in  his  endeavour  to 
«  rents  of  the  glebe  lands.  But  in  any 
agreement  to  give  "  a  portion  of  the  sur- 
3uld  have  been  too  vague  and  uncertain 
His  Honour  thought  that  neither  the 
bishop,  nor  the  churchwardens,  had  any 
to  appear  at  all,  and  that  the  bankers  who 

the  fund  into  court  had  occasioned  the 
this  absurd  litigation.    He  said  the  funds 

paid  to  the  petitioners  as  prayed,  and 
3  allow  costs  to  any  of  the  respondents. 
jr  for  the  petitioner,  GircUestane. 
>r8  for  Rev.  Mr.  Hurst,   Senior^  Attreet 
son,  for  Mantf  of  Storrington. 
>rs  for  the  churchwardens,  PoZm^r,  Palmer, 

for  Lear,  of  Arundel. 

>r8  for  bankers  and  present  bishop,  Robin- 
■^restwi. 


KJBT  OF  QUSElOrS  BEVCE 

id  bj  T.  W.  Sauvdebs  and  J.  Sho&r,  Eaqn., 
Baxristen-at-Law. 


Wednesday,  Ma/y  31, 1871. 

?ANT  or  Proprietobs  of  the  Neath  Canal 
TioN  (apps.)  17.  The  Churchwardens  and 
EBS   of   the    Poor   of   the    Parish  op 
(resps.) 

iZZ.  4,  c.  90  (The  (General  Watching  and 
\g  Ad),  8.  33  —  Canal  —  BateahilUy  — 
(9,    buildings,    arid  property    other    than 

h  Canal  is  possessed  and  maintained  by  a/n 
rcUed  compa/tiy  of  proprietors,  v/nder  statu- 
twers.  The  land  occupied  by  the  canal 
is  faced  and  lined  in  certai/n  parts  with 
nd  mason/rv)  and  towing-path,  liave  on, 
^xmging,  ana  incident  thereto,  and  iieces- 
'  ike  occupation  and  use  thereof,  certain 
vr  fastening  vessels  and  barges,  a  paddle 
shut  off  tlie  water  for  tJie  purposes  of  re- 
one  bridges,  culverts,  and  a  dry  dock  (icsed 
'  repairing  canal  boats),  lined  with  masonry 
f  part  of  the  said  canal  and  towing-path. 
meral  lAghting  and  Watching  Act  (3^4 
,  c.  90,  s.  33)  "  owners  and  occupiers  of 
buildings,  and  property  {other  than  land) 
i  to  the  relief  of  the  poor  in  a/ny  parish,^* 
he  rated  at  **  a  rate  in  the  potmd  three 
reater  than  that  at  which  the  owners  and 
r$  of  land  shall  be  rated**  By  sect.  34, 
cowrtyard,  yard,  or  garden  (aitc^  garden 
ng  a  fnarhei  garden  or  nursery  groimi)  \ 


shall  be  included  in  and  make  'part  of  the  assess- 
ment to  be  tnade  on  tlve  house,  buildings,  or  other 
property  to  which  they  may  be  respectively  at- 
tactied. 
Hie  appellants  wei'e  rated  to  a  watchiiig  and  lighting 
rate,  made  for  tlie  parish  of  Neath,  in  respect  of 
tlie  canal  and  towing-path,  as  occupiers  of^budla- 
ings  .  .  .  ,  or  property  other  tlian  laiid,**  at  a 
sum  three  times  greater  tlian  tlwt  at  which  the 
owners  and  occupiers  of  "land  "  were  rated. 
On  appeal  against  a  decision  of  sessions  confirming 

the  rate : 
Held,  that,  as  the  masonry  works  in  and  about  the 
canal  were  mere  accessories  to  it,  the  whole  con- 
struction was  "  land  '*  simply,  a/nd  as  such,  there- 
fore, liable  only  to  tlie  lower  rate. 
On    an   appeal    to  the    Glamorganshire    quarter 
sessions    against  a  rate  or  assessment    for    the 
watching  and  lighting  of  the  parish  of  Neath  it 
was  ordered  that  the  said  rate    or    assessment 
should  be  confirmed  with  costs,  subject  to  the 
following 

Case  : 

1.  The  appellants  are,  and  at  the  time  of  making 
the  rate  hereinafter  mentioned  were,  the  owners  and 
occupiers  of  a  certain  canaJ,  towing  path,  and  pro- 
mises hereinafter  more  particularly  mentioned  and 
described,  a  portion  of  which  is  situate  in  the 
parish  of  Neath,  in  the  county  of  Glamorgan. 

2.  By  a  rate  or  assessment  duly  made  and  pub- 
lished in  the  month  of  July  a.d.  1870,  in  and  for 
the  parish  of  Neath,  for  the  purposes  of  the  watch- 
ing and  lighting  of  the  parisn,  under  3^4  Will.  4, 
c.  90,  the  appellants  were  rated  and  required  to 
pay,  as  the  occupiers  of  that  part  of  the  canal  and 
towing  path,  lying  and  situate  within  the  parish, 
the  sum  of  ^d.  in  the  pound,  on  161L,  the  rateable 
value  of  the  portion  of  the  canal,  towing  path,  and 
premises  fixed  by  and  mentioned  in  the  said  rate. 
This  was  the  rate  appealed  against. 

3.  By  31  Geo.  3,  c.  Ixxxv.,  amended  by  38  Geo.  3, 
c.  XXX.,  (both  of  which  Acts  are  declared  by  the  last 
sections  to  be  public  Acts),  after  reciting  "That 
the  making  ana  maintaining  a  canal  or  navigable 
communication  for  the  navigation  of  boats,  barges, 
and  other  vessels  from  or  near  a  certain  place 
called  Abernant,  in  the  county  of  Glamor^n,  to 
and  through  a  certain  place  called  *  The  Brick- 
field,' near  Melincrythan  Pill,  in  the  river  of 
Neath,  near  the  town  of  Neath,  in  the  said  county, 
will  open  communication  with  several  extensive 
mines,  quarries,  woods,  ironworks,  and  collieries, 
and  be  or  great  utility,"  the  company  of  proprietors 
of  the  Neath  Canal  Navigation  (the  appellants) 
were  incorporated  by  that  style,  and  were  accord- 
ingly authorised  to  make  ana  maintain  such  canal, 
and  to  purchase,  take  and  hold  lands  aud  grounds 
for  that  purpose. 

4.  By  sect.  68  of  the  first-mentioned  Act  it  was 
enacted  "That  the  said  company  of  proprietors 
shall  from  time  to  time  be  rated  to  all  Parlia- 
mentary and  parochial  taxes  and  assessments  for 
and  in  respect  of  the  lands  and  grounds  to  be  pur- 
chased or  taken  by  the  said  company  of  proprietors, 
in  pursuance  of  this  Act,  in  the  same  proportion 
as  other  lands  and  grounds  so  to  be  purchased  or 
taken  would  be  rateable,  in  case  the  same  were  the 
property  of  individuals  in  their  natural  capacity." 
Ana  by  the  69th  section  of  the  same  Act  it  was 
enacted  "That  the  said  com^TL';}  c&  -^t^^frv^XAt^ 
shall  not  be  rated  or  co!itnb\i\«r^  V>  wk^  -^^aaw^BM^ 
taxes  or  aBBessmeiitB  for  or  mTeK'gecX»ol>i>aa'5»^«^ 
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and  tonnage  received  by  them,  under  and  bv  virtue 
of  the  Act,  from  persons  navigating  the  said 
canal." 

5.  Under  the  provisions  and  powers  of  the  above 
statute  the  company  proceeded  to  purchase  and 
take  the  lands  necessary  for  the  construction  of 
the  works  thereby  authorised,  which  included  the 
land  now  occupied  by  the  canal  and  towing  path 
and  premises  herein  mentioned,  in  the  parish  of 
Neatn,  the  mode  of  rating  which  is  the  subject 
matter  of  this  appeal. 

6.  The  said  land  occupied  by  the  said  canal 
(which  is  faced  and  lined  in  certain  parts  within 
the  said  parish  with  stone  and  masonrj')  and 
towing  path,  have  on  and  belonging  to  them  and 
incident  thereto,  and  necessary  to  the  occupation 
and  use  thereof,  certain  posts  for  fastening  the 
vessels  and  barges  on  the  said  canal  thereto,  a 
paddle  or  valve  used  to  shut  off  the  water  from  one 

Eart  of  the  canal  for  the  purposes  of  repair,  stone 
ridges,  culverts,  and  a  dry  dock  (used  only  for  re- 
pairing canal  boats),  lined  with  masonry,  forming 
part  of  the  said  canal  and  towing  path. 

7.  There  is  a  gas  lamp  erected  upon  the  bridge 
carrying  the  turnpike  road  over  the  canal,  which 
throws  light  partly  upon  the  turnpike  road  and 
partly  upon  the  canal  and  towing  path.  There  are 
three  otner  lamps  erected  upon  a  highway  which 
runs  parallel  with  the  canal  on  the  opposite  side  of 
the  canal  to  the  towing  path,  but  upon  the  side 
of  the  highway  nearest  to  the  canal,  and  which 
throws  light  upon  the  said  highway,  and  upon  the 
canal  and  towing  path.  There  are  two  other  lamps 
upon  or  adjacent  to  the  appellants*  towing  path, 
wnich  also  throw  light  upon  the  canal  and  towing 
path.  There  are  two  other  lamps  upon  or  adjacent 
to  the  appellants'  towing  path  which  also  throw 
light  upon  the  canal  and  towing  path.  The  distance 
from  the  first,  or  turnpike  road  lamp,  to  the  first 
of  the  three  highway  lamps  is  about  330  yards.  The 
other  lamps  are  at  distances  of  from  sixty  to  eighty 
yards  apart,  the  whole  being  within  a  distance  of 
three-eighths  of  a  mile,  whSe  the  total  length  of 
the  canal  in  the  town  of  Neath  is  about  a  mile  and 
a  half. 

8.  By  3  &  4  Will.  4,  c.  90,  intituled,  "  An  Act  to 
Repeal  an  Act  of  the  11  Greo.  4  for  the  Lighting 
ana  Watching  of  Parishes  in  England  and  Wales, 
and  to  make  other  Provisions  in  lieu  thereof,"  it 
was  enacted,  by  sect.  32 — 

That  as  soon  as  the  inspeotors  have  been  elected  as 
aforesaid,  it  shall  bo  lawful  for  them,  or  any  two  or  more 
of  them,  from  time  to  time  to  issue  an  order  under  tiieir 
hands  to  the  overseers  of  the  poor  of  any  parish  to  which 
the  provisions  of  this  Act  shall  be  extended,  by  which 
order  they  shall  require  the  said  overseers  to  levy  the 
amount  mentioned  in  the  said  order. 

It  was  further  enacted  by  sect.  33 — 

That  the  overseers  aforesaid  shall,  for  the  purpose  of 
collecting^,  raising,  and  levying^  the  rate  necessary  for  the 
purposes  of  this  Act,  proceed  in  the  same  manner  and 
have  the  same  powers,  remedies,  and  privileges  as  for 
lovyine  money  for  the  relief  of  the  poor  in  the  said  parish : 
Provided  always,  that  the  owners  and  occupiers  of  houses, 
buildings,  and  property  (other  than  land)  rateable  to  the 
rohef  of  the  poor  in  any  such  parish,  shall  be  rated  at  and 
pa^  a  rate  in  the  pound  throe  times  greater  than  that  at 
wmoh  the  owners  and  occupiers  of  land  shall  be  rated  at 
and  pay  for  the  purposes  of  this  Act :  Provided  also,  that 
the  total  amount  of  the  sum  to  be  collected,  raised,  and 
levied  for  the  purposes  of  this  Act  within  any  one  year 
shall  not  exceed  such  sum  as  shall  have  been  agreed  on 
by  the  inhabitants  of  the  said  parish  as  af  oresud ;  and 
that  the  said  sum  shall  bo  assessed  upon  the  full  and  fair 
vtnnaJ  valne  to  which  lands,  houBes,  baildings,  and  oUier 


property  within  the  said  parish  shall  be  rated,  or  shall  be 
ratoEbble,  according  to  the  last  valuation  made  and  acted 
upon  for  the  rate  for  the  relief  of  the  poor  witiiiB  the  said 
parish. 

And  by  sect.  34  it  was  fhrther  enacted — 

That  it  phall  be  lawful  for  the  overseers  of  the  poor  of 
any  such  parish,  and  they  are  heroby  required,  whenever, 
according  to  the  rato  made  for  the  relief  of  the  poor, 
one  and  the  name  person  shall  be  rated  in  one  ran  m 
respect  of  land,  and  also  of  housee,  buildings,  and  oUmt 
property,  to  cause  such  land,  and  also  muih  Ikmumb, 
buildings,  and  other  property,  to  be  aepatate^ 
assessea.  and  the  sum  hereby  authorieed  to  be 
levied  snail  be  assessed  accordingly:  Provided  always 
that  every  courtyard,  yard,  or  garden  (siKdi  garden 
not  bein^  a  market  garden  or  nursery  gitMnd), 
shall  be  moluded  in,  and  make  part  of,  the  aaasaa* 
ment  to  be  made  on  the  house,  boildinn,  or  otib« 
property,  to  which  they  may  bo  respectively  attaehed, 
provided  always  that  such  lands,  houses,  buudinga,  and 
other  property,  shall  not  in  the  whole  be  asaened  at 
a  higher  amount  than  they  were  in  the  last  rats  made  for 
the  rehef  of  the  poor  within  the  said  parish. 

This  Act  was  duly  adopted  in  the  parish  of  Neath 
many  years  ago,  and  has  ever  since  continaed  and 
now  is  in  force  therein. 

9.  The  said  land  occupied  by  the  canal  and 
towing-path  and  premises  in  the  parish  of  Neath 
the  propertv  of  the  company,  has  been  assessed  for 
the  relief  of  the  poor  at  the  rateable  valae  of  1611, 
and  the  same  value  was  adopted  and  acted  upon  in 
the  rates  made  for  the  purposes  of  the  watchixig 
and  lighting  of  the  parisn  oi  Neath  under  the  pro- 
visions of  the  said  Act. 

10.  In  the  last  of  such  rates  made  in  and  for  the 
parish  of  Neath  (that  appealed  aeainst)  the 
rateable  value  of  the  said  portion  of  the  canal 
towing  path  and  jDremises  in  the  said  parish,  was 
assessea  at  the  said  sum  of  161L,  but  rated  at  the 
house-rate,  namely,  9d.  in  the  pound;  and  not  at 
the  land-rsite  of  3cK.  in  the  pound,  which  was  the 
rate  in  the  pound  at  which  the  owners  and  ooca- 
piers  of  land  within  the  said  parish  were  rated  by 
the  said  assessment  committee. 

At  the  said  quarter  sessions  the  appellants  ob- 
jected to  the  principle  so  adopted  by  the  respoD- 
dents,  and  contended  that  the  lands  so  oooupied 
were  not  liable  to  the  higher  rate. 

11.  For  the  purpases  of  the  appeal  it  was  ad- 
mitted and  taken  that  the  rateable  value  d  tibe 
company's  property,  the  subject  of  the  i^ipeal,  was 
correctly  assessed  at  the  sum  of  161L  (the  amount 
mentioned  in  the  rate)  but  it  was  contended*  on 
behalf  of  the  appellants,  that  on  the  state  ol  Ihcts 
above-mentionea  and  set  out  the  land  occupied 
by  the  said  portion  of  the  said  canal  towing  path 
and  premises,  was  properly  rateable  under  the  pro- 
visions of  the  statute  3  &  4  Will.  4,  c.  90,  as  land 
only,  and  not  as  houses,  buildings,  and  proper^ 
other  than  land  ;  and,  further,  that  even  if  und^ 
that  statute  taken  alone,  it  would  be  thus  rateable 
as  houses,  buildings,  and  property  other  than  land, 
that,  nevertheless,  by  virtue  of  the  provisions  of 
the  68th  and  69th  sections  of  the  Company's  Special 
Act,  still  unrepealed  and  in  full  force  and  efl(ect,  it 
was  excepted  and  protected  in  that  respect  firom 
the  operations  and  provisions  of  the  later  general 
Act  (viz.,  the  3  &  4  Will.  4,  c.  90)  and  rateable  by 
virtue  of  those  sections  only  as  land,  and  that, 
therefore,  3(2.  in  the  pound  as  land,  and  not  the 
higher  rate  of  9(2.  as  houses,  buildiiogs,  and  pro- 
perty other  than  land  was  the  amount  at  whion  it 
ought  to  be  rated,  and  which  ought  to  be  paid  in 
respect  of  ii. 
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12.  The  coort  of  quarter  sessions,  however,  con- 
firmed the  said  rate. 

13.  The  Acts,  herein  referred  to,  were  to  be  cited 
and  referred  to  if  necessary  by  either  party  on  the 
argament  of  this  case,  and  to  be  taken  as  incor- 
porated therein,  and  the  court  was  to  be  at  liberty  to 
draw  any  inference  from  facts  above  stated,  which 
might  have  been  drawn  by  the  court  of  quarter 
sessions. 

14.  The  question  for  the  opinion  of  the  Court  of 
Qaeen*s  Bench  was,  whether  the  principle  of 
asseasment  adopted  by  the  respondcntis  was  based 
upon  the  correct  construction  of  the  provisions  of 
the  said  statutes  with  reference  to  the  facts  and 
cjrcamstanoes  hereinbefore  mentioned,  and  found 
and  disclosed  in  the  above  case. 

15.  If  the  Court  of  Queen's  Bench  were  of 
qnnion  that  the  said  property  should  be  rated  as 
land  only  at  the  sum  of  3^.  in  the  pound,  the  order 
of  the  court  of  quarter  sessions  was  to  be  set  aside, 
and  judgment  to  be  entered  for  the  appellants  with 
costs,  and  the  rate  amended  by  reducing  it  from 
the  sum  of  6L  0«.  M,  to  the  sum  of  27.  0«.  M, 

If  the  court  were  of  opinion  that  the  property 
was  properly  rated  at  9d.  in  the  pound,  tne  order 
of  the  court  of  quarter  sessions  was  to  stand,  and 
the  rate  to  remam  at  the  above  sum  of  67.  Os.  ^d, 
and  be  confirmed. 

H.  AUen  and  E.Jtdy  cm  During  for  the  respondents. 
— ^The  Question  is  whether  this  canal  and  towing- 
path  is  land  within  the  terms  of  3  &  4  Will.  4, 
c  90,  s.  33.  In  Reg.  v.  Midland  Railway  Com- 
vany  (4  E.  &  B.  962),  the  question  was  whether  the 
line  of  the  railway  was  made  rateable  towards  the 
liffbting  of  a  town  under  a  local  Act,  which  made 
all  houses,  buildings,  erections  and  works,  tene- 
ments and  hereditaments,  liable  to  be  rated,  and 
excepted  land  out  of  that  rateability ;  and  Lord 
Campbell,  C.  J.,  delivering  judgment,  said,  "  We 
are  ot  opinion  that  it  was  rateable  under  the  word 
*  works,  and  was  not  included  in  th^  exception  of 
land."  [Lush,  J. — There  the  language  of  the  Act 
was  very  different  from  that  of  the  statute  now  in 
qaeetion.]  Peto  v.  Overseers  of  West  Ham  (33  L.  T. 
xtep.  222 ;  2  E.  &  E.  146),  is  a  aecision  upon  the  two 
sections  upon  which  the  present  ca^e  depends. 
The  question  there  was  whether  a  wet  dock  always 
coivered  with  water  was  assessable  as  **  land,"  and 
the  court  held  that  it  was  rateable  at  the  higher  rate 
as  "  property  other  than  land,"  and  ^usdem  generis 
with  houses  and  buildings;  Lord  Campbell  said, 
"  Tlie  34th  section  of  stat.  3  &'4  Will.  4,  c.  90, 
respecting  'gardens'  seems  to  show  clearly  the 
intention  of  the  Legislature,  that  what  is  acces- 
80TT  to  'houses  and  buildings*  should  come 
witnin  the  same  category,  and  that  the  other 
category  should  only  comprehend  land  used  for 
agricultural  purposes.  When  I  look  at  the  subject- 
matter  rated  here,  I  do  not  see  how  the  dock  and 
basin  are  to  be  separated  from  the  jetties  and 
warehouses.  The  dock  and  basin  would  be  useless 
without  the  jetties,  and  warehouses  would  be  use- 
less without  the  dock  and  basin.  They  all  form 
one  nndertaking,  and  one  establishment."  [Lush, 
J. — ^Lord  Campbell  seems  to  have  overlooked  the 
exception  as  to  market  gardens  in  sect.  34;  the 
proYiso  is,  "  that  every  courtyard,  yard,  or  garden 
\wajck  garden  not  beinj^  a  market  garden  or  nur- 
may  groimd),  shall  be  mcluded  in  .  .  .  the  assess- 
ment to  be  made  on  the  house,  buildings,  &c."] 
Hie  ease  last  oited  is  a  stnmg  one,  for  all  the 
witching  and  lighting  of  the  dock  was  done  at 


the  expense  of  the  lessees  thereof,  who  derived  no 
benefit  from  the  rates,  yet  they  were  held  liable  as 
occupiers  of  land  covered  with  water.  [Mkllor,  J. 
— For  it  was  no  longer  land  but  buildings.  Here  how- 
ever the  only  building  is  the  walling  up  of  the  canal.] 
Watching  and  lighting  is,  of  course,  verv  beneficial 
to  a  canal  running  through  a  town.  This  canal  is 
not  land  in  its  natural  state ;  it  is  used  solely  for  a 
commercial  purpose,  and  therefore  is  liable  to  a 
higher  rate  than  agricidtural  land.  [Blackburn, 
J. — I  do  not  quite  appreciate  the  rati^  decidendi  in 
Peto  V.  The  Overseers  of  West  Ham.']  Par.  6  of  the 
case  describes  this  canal  as  being  meed  and  lined 
in  certain  parts  .  .  .  with  stone  and  masonry,  and 
the  towing  path  as  having,  belonging,  and  incident 
thereto,  certain  posts  forlastening  the  vessels,  and 
a  paddle,  stone  oridges,  culverts,  and  a  dry  dock 
liiied  with  masonry.  The  mere  passage  of  water 
through  the  land  would  be  useless  without  those 
adjuncts.  Lord  Campbell  says  in  the  last  cited 
case  (p.  158) :  "  There  is  no  doubt  that  a  large 
capital  must  have  been  laid  out  in  excavating  and 
puddling  the  dock  and  basin,  and  surrounding 
them  with  walls.  K  they  had  been  used  for 
carrying  on  a  manufactory,  without  any  buildings 
being  erected  upon  them,  and  without  water  being 
introduced  into  them,  they  could  not  possibly  have 
been  considered  "  land "  within  the  meanmg  of 
this  section  6f  the  Act  of  Parliament ;  and  can  it 
make  any  diiTerence  that,  instead  of  their  being 
paved  and  goods  being  deposited  upon  them, 
water  is  introduced  into  them,  which  sup[)orts 
floating  warehouses  in  which  the  goods  are  stored  ? 
[Blackburn,  J. — The  preceding  passages  must  be 
read.  The  rateability  does  not  depend  on  the  fact 
of  a  large  capital  having  been  expended.]  The 
land  occupied  by  this  canal  is  not  used  for  agricul- 
tural pui-poses,  and  is  therefore  rightly  ratedat  the 
higher  rate. 

G.  B.  Htiglics  (with  him  /.  W.  Bowen)  for  the 
appellants. — By  sect.  68  of  31  Geo.  3,  c.  Ixxxv.,  the 
company  of  proprietors  are  rendered  liable  to  be 
rated  to  all  Pjirhamentary  and  parochial  taxes,  and 
assessments  in  respect  of  the  lands  ....  in  the 
same  proportion  as  other  lands  the  property  of 
individuals  in  their  natural  capacity.  The  Legis- 
lature in  effect  there  says,  "  You  are  not  to  be 
rated  on  tolls,  but  shall  be  on  land  with  its  ordinary 
incidents — i.  e.,  you  must  pay  the  same  as  if  for 
agricultural  land."  [They  were  stopped  by  the 
court.] 

CocKBURN,  C.  J. — I  am  of  opinion  that  the  canal 
and  those  constructions  which  are  described  in  the 
case  as  partaking  of  the  character  of  buildings,  and 
which  seem  to  me  to  be  mere  accessories  of  the 
canal,  must  be  treated  as  "  land  "  in  the  sense  in 
which  that  word  is  ordinarily  used.  With  respect 
to  the  liability  to  assessment  a  case  was  cited  in 
which  Erie,  J.  differed  fh)m  the  rest  of  the  court, 
but  in  which  the  majority  were  of  opinion  that  a 
dock  must  be  taken  to  form  part  of  a  larger  whole, 
and  that  the  whole  taken  together  was  rather 
buildings  than  land  covered  with  water.  But  the 
circumstances  there  were  altogether  different 
fi^m  those  in  the  present  case,  for  there  was 
a  warehouse  and  works  of  considerable  ex- 
tent, and  the  dock  was  subsidiary  and  subor- 
dinate to  the  purposes  of  the  operations  of 
the  company  who  occupied  those  warehouses  and 
buildings.  I  cannot  sar,  notwithstanding  the 
strong  reasons  given  by  ifrle,  J.,  that  the  majority 
of  the  judges  were  not  right  in  their  dmsAssou 
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Here,  however,  is  a  canal  existing  for  the  ordinary 
purposes  of  traffic  and  of  affording  means  of 
transit  for  barges,  and  the  works  and  masonry  for 
lining  the  banks  are  parts  of  the  canal  itself;  so  also 
the  bridges,  and  tnese  are  no  benefit  to  the 
company,  but,  on  the  contrary,  were  works  exe- 
cuted rather  for  the  benefit  of  the  public.  I  think, 
upon  the  whole,  seeing  that  the  dock  is  used 
merely  for  the  purpose  of  repairing  barges  therein, 
it  also  is  but  subsidiary  to  the  canal.  Therefore, 
this  case  differs  altogether  in  its  facts  from  that 
in  2  E.  &  E.  146,  and  we  must  treat  this  canal 
as  land  covered  with  water,  as  indeed  it  actually 
is,  and  therefore  decide  that  it  must  be  rated  to 
the  Watching  and  Lighting  Bate  on  the  lower 
scale. 

Blacrbxtiin,  J. — ^I  am  of  the  same  opinion.  The 
question  turns  on  the  23rd  section  of  the  3  &'  4 
Will.  4,  c.  90.  [His  Lordship  read  the  section.] 
That  word  "  land,"  perhaps,  would  include  houses 
and  buildings,  but  it  is  plain  that  the  Legislature, 
making  a  Sstinction,  divided  "land,"  first  into 
"  houses  and  buildings,"  and  secondly,  into  "  pro- 
perty," which  must  mean  property  ejusdem  generis 
with  houses  and  buildings.  In  the  first  class  is  land 
in  general,  in  the  other, "  houses,"  Ac.  I  don't  think 
Beg.  V.  The  SoiitJncark  and  Vauxh<dl  Water  Coin- 
vany  is  in  point.  There  the  Vauxhall  Water 
Company  were  held  to  be  rateable  to  a  lighting 
rate  on  the  lower  scale,  as  occupiers  of  land ; 
and  that  was  obviously  right,  for  it  could  not  be 
said  that  they  occupied  tne  luid  through  which 
the  mains  and  pipes  passed  as  property  other  than 
land.  Then  Peio  v.  The  Overseers  of  West  Ham 
is  referred  to.  There  was  a  difference  of  opinion 
there,  but  that  case  really  comes  to  this,  viz.,  that 
the  docks  were  part  of  a  large  undertaking,  that 
is  especially  dwelt  on  in  the  judgment  of  the 
majority  of  the  court,  and  they  said  that  the  dock 
which  was  in  amongst  the  warehouses  was  as 
much  a  part  of  the  buildings  as  the  courtyard  of  a 
house,  and  was  therefore  ancillary  to  the  build- 
ings ;  and  it  was  on  that  ground  that  the  judg- 
ment of  the  court  was  founded;  not  upon  the 
ground  that  the  land  covered  with  water  was 
ancillary  to  the  dock,  but  that  the  dock  was 
ancillary  to  the  buildings,  and,  consequently, 
must  be  taken  as  part  of  the  property,  and,  there- 
fore, it  was  rated  at  the  higher  rate.  Viewing  it 
in  that  way,  I  think  that  was  the  result  I  tuso 
should  have  arrived  at,  and  I  think  we  must  hold 
the  majority  to  have  been  right.  But  does  that 
case  govern  the  present  one  ?  I  think  not. 
Here  we  have  a  canal,  and  a  canal  in  the 
general  acceptation  of  the  term  is  a  long  ditch, 
and  is  not  itself  a  building.  Now  a  £tch  is 
no  more  a  building  than  a  piece  of  ground 
running  beside  a  highway,  ana  unless  it  could 
be  said  that  a  turnpike  road  would  be  a  build- 
ing, we  cannot  go  to  the  length  of  saying  that 
a  canal  would  be  so.  If  the  question  arose 
which  I  suggestedduringargument— viz.,  whether 
Holbom  Viaduct  was  a  building  or  not,  I  should 
think  it  would  be  found  that  it  was ;  but  if  it  were 
a  (question  as  io  whether  the  road  over  it  were  a 
building,  I  should  incline  to  think  we  could  not 
say  that  it  was.  Now,  looking  at  the  deci^on  in 
the  above-mentioned  case,  I  can  find  nothing  which 
would  justify  us  in  saying  that  this  canal  is  a 
building.  No  doubt  there  is  some  building  about 
jL  True,  it  is  lined  with  masonry,  but  that  iB  no 
mare  than  the  other  case  I  adverted  to  in  the  dia- 


cussion — viz.,  that  of  a  sunk  fenoe  or  ha-ha  in  a 
field,  faced  with  masonry,  which  certainly  would 
not  make  the  field  a  building.  Then  as  to  the 
dock,  I  think  that  is  merely  ancillary  to  the  canal. 
I  am  of  opinion  that  the  canal  cannot  be  considered 
a  building,  or  in  the  nature  of  a  building,  and 
therefore  does  not  fall  within  the  terms  "  houses, 
buildings,  and  other  property,"  and  therefore  most 
be  deemed  to  be  "  land  other  than "  bouses  and 
buildings. 

Mellor,  J. — I  am  of  the  same  opinion.  This 
case  is  certainly  distinguishable  from  that  of  Peio 
V.  The  Overseers  of  West  Hanu  There,  no  doubt, 
expressions  are  attributed  to  Lord  Campbell 
which,  in  a  very  large  and  liberal  sense,  may  gp 
as  far  as  Mr.  Allen  contended,  but  then  they  are 
confined  to  the  circumstances  of  the  case,  as  it 
plainly  appears,  for  the  learned  judge  says  that 
the  dock,  jetties,  and  warehouses,  "all  form  one 
undertaking  and  one  establishment,"  that  seems 
to  me  the  ground  on  which  Lord  Campbell 
based  his  judgment.  I  read  those  words  as  i 
governing  authority  on  the  question  as  to  what 
IS  property  ejrutdem  generis  with  "  houses  and 
buildings,  and  putting  that  interpretation  on  the 
judgment^  it  cannot  be  said  that  that  case  govenu 
the  present  one,  for  here  there  is  really  nothing 
to  which  these  matters  are  ancillary,  except  the 
canal.  That  being  so,  it  seems  to  me  that  as  i 
yard  attached  to  a  house  is  ancillary  to  the  latter, 
so  here  these  masonry  constructions  are  in  their 
nature  ancillary  to  the  canal. 

Lush,  J. — I  am  of  the  same  opinion.  ARsnming 
Peto  V.  Tlie  Overseers  of  West  Ham  to  be  rightly 
decided,  I  think  the  ground  of  the  decision  was 
that  the  court,  correctly  or  otherwise,  ref^^arded  the 
dock  or  part  covered  with  water,  as  aooessonr  to 
the  buildings.  Neither  is  Beq.  v.  The  Midlcmd 
Railway  Company,  which  is  a  decision  on  another 
Act  of  rarliament,  containing  essentially  different 
words,  an  authority  on  the  present  case.  There  is 
nothing  in  sect.  33  to  warrant  us  in  holding  that 
"  land,  to  be  assessed  on  the  lower  scale,  most  be 
only  used  for  ordinary  agricultural  purposes.  SecL 
34  clearly  shows  that  such  was  not  the  intention  of 
the  Legislature,  for  that  section  provides  that 
market  gardens  or  nursery  gprounds  shall  not  be 
assessed  on  the  higher  scale.  For  these  reasons  I 
am  of  opinion  that  the  order  of  sessions  should  be 
quashed. 

Judgment  for  the  appelUmiM. 

Attorneys  for  the  appellants,  Sawbridge  and 
Wrenhouse,  agents  for  Jones  and  Gwriis,  Nea^ 

Attorney  for  the    respondents,  JameB 
thome. 


\ 


Tliursday,  June  15,  1871. 
Judge  and  another  (apps.),  v,  Selmes  (resp.) 

The  Highway  Act  1835  (5^6  WilL  4,  c  50),  ss.  27, 
109 — Surveyors — Void  rate — Notioe  of  actum— 
Blunders  bond  fide. 

The  defendants,  surveyors  of  highways,  tnade  a  rais 
lohich  purported  to  he  laid  under  the  13  Geo.  ^ 
c.  78  (a  repealed  statute),  and  uhms  aJUogMher  w- 
fornud  ana  void. 

They  then,  by  their  collector,  applied  to  (he  plamU^ 
for  payment  of  the  raie,  and  received  from  him  a 
su/m  of  m^iey,  which  the  laMer  c^lerwundt  mmgid 
to  recover  boA^h  by  action  i/n  the  County  Cowrt 

TKeb^^  WxU.  4,c.50  (The  Highway  AH  VS&\ 
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Judge  and  uiotuek  (appa.)  «.  Sei 


ogaiTut  any  person  for  onythiM  done  "  in  par- 
manee  of  or  under  the  avtKorUy  of  this  Act" 
untU  t\eerUy-ime  dayt'  notice  has  been  ^iven,  nor 
after  three  calendar  montht. 

The  judge  of  the  County  Cowt  gave  judginent  for 
the  plaintiff  em  the  ground  thai  ttie  raie  was  void, 
andikai  lA^  defendants  viere  not  entUled  lo  notice 
of  adion,  inamaeh  ae  the  repealed  etaltUe,  wider 
vhieh  the  rale  had  been  UUgidly  made,  liul  not 
Ttquire  ona  »wit  notice.     On  appeal, — 

Held,  thai  at  the  defendanig  intended  lo  art,  and 
acted  bond  fide  as  surveyors  in  raiting  money  for 
the  repairt  of  highways,  under  an  authority  given 
to  thm  by  law,  they  were  entitled  to  ttut  uoliee  of 
action  pretcribed  by  the  6  ^S  WiU.  i,  c.  50, «.  109, 
nolvnihstanding  the  fact  of  their  having  grossly 
bltn%dered  in  carrying  out  their  intetilion. 

Affbal  from  »  docision  of  the  judge  of  the  Countj 

Court  of  Sussex,  holden  at  Ryo. 

This  wu  an  action  brought  to  recover  141.  6«., 

tot  money  illf^ally  demanded  of  the  plaintiff  by 

the  defendants  or  tlieir  agents  and  paid  by  him  aa 

for  a  highway  rate  pretonded  to  be  made  on  the  1st 

Dec  1868,  at  1«.  in  the  pound. 

He  Bmnmons  came  on  for  hearing  on  the  18th 


hignwayH  at  the  time  the  rat«  was  made. 

At  the  adjourned  hearing  it  was  proved  that  at 
tiie  general  annual  vestry  meeting,  holden  on  the 
2nd  April  1868,  the  defendants  were,  as  appears 
from  the  veetry  book,  appointed  surveyors  of  the 
highways  of  snch  part  of  the  pansh  as  lies 
within  the  borough  of  Rye  for  the  year  ensuing, 
and  that  James  Duberly  was  appointed  collector 
of  the  hi^way  rate  for  tne  year  ensaing  at  a  salary 

On  the  10th  Dec.  following,  the  defendants  made 
a  rate  for  the  use  of  the  highways,  and  which  was 
entered  in  the  rate-book  in  the  following  terms : 

Bt*.  TIw  lOtli  D«o.  1S68.  A  oompoBitioii  of  1j.  in  tbe 
poond  is  agreed  to  be  tkken  b;  Joseph  Jadn  and  James 
OolliiM  Hoad,  BUTTayors  of  the  highwaji  within  the  town 
■ad  UMrtr  of  Bn,  in  lien  of  etatate  work  to  be  pet- 
tamed  and  d^  b7  the  Mvsnl  inhkbibuita  and  oooDpien 
of  land,  hareditamenta,  Ae.,  due  natdoe  of  oompoBitioD 
'~~^  fiist  giTBD  aa  hj  Aot  of  Parliamsnt  in  thti  behalf 


JSSS" 


"RkO  uid  tate  was  not  signed  by  the  defendants 
I  ■nrreyors,  nor  allowed  by  two  justices  of  the 


The  rate  book  was  in  due  course  given  to  the 
collectar  lo  ootleot  the  rate. 
Lpon  the  13th  Jan.  1869,  the  plaintiff  being 

rorant  of  the  &cte,  was  applied  to  for  payment 
the  rate.  It  was  on  a  Bye  Cattle  Market  day, 
while  the  plaintiff  was  in  the  market,  no  coercive 
means  were  used  to  enforce  payment,  the  collector 
nmplj  asked  for  the  rate  in  the  usual  man- 
ner, and  the  plaintiff  paid  it  without  comment,  and 
reoeived  from  the  collector  the  following  receipt ; — ■ 
Pmrimb  at  Bje.  The  13th  Jan.  1869.  Beoeived  of  Hr. 
Qiarlee  Sehnea  the  ram  of  foiutee&  ponnils  aii  ahillinga 


(a)  S  *  S  Wm.  4,  0.  50  (The  Highwa;  Aot  1S35),  a.  27, 
ia  order  to  taiae  mmaj  tor  amrrjiag  the  aevenl  poFpoM* 


^aJa,  aaaaiaaJ,  aod  Uried  by  tiw  Bnnerer  npon  aU  pro- 
estr  VaUft  to  be  latad  and  Maaaacd  to  the  relief  otib* 

boec.    nofUlad  that  ererr  s 

tJM  Mid  Mifwer,  aad  «lla« 
hMns  end  nnHlalitiil  hi  the 
aMdkMW  aikl  paUUed. 


le  wiv  aa  poor  imtaa  are 


It  was  also  proved  thai  the  supposed  rate  waa 
made  on  the  10th  Dec.  1868,  bnt  the  defendants 
were  sued  for  money  illegally  demanded  aa  for  a 
highway  rate  pretended  to  oe  made  on  the  Ist 
Dec.  1869,  and  the  receipt  produced  bv  the  plaintiff 
was  in  respect  of  a  highway  rate  made  on  the  1st 
Dec.  1868. 

Upon  the  plaintiff  becoming  aware  of  the  above 
f)tcts  this  action  was  commenced  to  recover  back 
the  money  so  paid  by  him,  on  the  assurantion  that 
the  rate  for  which  it  was  paid  woe  a  valid  rate. 

At  the  trial  the  plaintiti  contended  that  ho  was 
ezititled  to  recover  back  the  money  as  money  paid 
under  mistake  of  facta,  on  the  ground  that  the  rate 
was  illegal.  First,  because  by  sect.  29  of  5  A  6 
Will.  4,  c.  50,  no  ral«  could  be  made  for  more 
than  10(2. ;  secondly,  that  the  rate  had  not  been 
signed,  published,  and  allowed  as  required  by  the 
statute. 

The  plaintiff  also  contended  that  the  defendmitB, 
as  surveyors,  were  not  entitled  to  notice  of 
action  under  sect.  109(6)  of  5  &  6  WiU.  4,  c.  50; 
because  the  making  of  a  rate  of  1«.  could  not  be  a 
thing  done  in  pursnance  of  or  under  the  authority 
of  the  Act,  seeing  that,  first,  the  Act  provided 
that  no  rate  should  exceed  lOd.  in  the  pound; 
secondly,  that  the  rate  was  evidently  intended  to 
have  been  made  under  13  Geo.  3,  c.  78,  which  pro- 
vided for  such  a  composition  as  the  rate  purported 
to  be,  and  which  statute  had  been  repealed  by 
6  A  6  Will.  4,  c.  50. 

The  defendants,  on  the  other  hand,  contended, 
first,  that  the  defendants  having  been  sued  as 
surveyors  of  the  highways  were  entitled  to  notice 
of  action  under  5  <fe  6  Will.  4,  c.  50,  s.  109; 
secondly,  that  more  than  three  calendar  months 
having  expired  since  the  fact  was  committed  for 
which  this  action  conld  tie. 

The  judge,  who  tried  the  cause  without  a  jury, 
held,  that  the  plaintiff  was  entitled  to  recover,  and 
gave  judgment  for  plaintiff  for  14j.  6a.  and  coets, 
on  the  foliowin(j  grounds  '■ — First,  that  the  rate 
was  void,  it  having  been  erroneously  made  as  a 
composition  in  lion  of  statute  work  under  the 
repealed  Act  of  13  Geo.  3,  c.  76,  and,  further,  that 
the  rate  was  not  signed  by  the  defendants,  as  sur- 
veyors, nor  allowed  by  two  justices  of  the  peacei 
nor  published  as  required  by  the  5  &  6  Will.  4, 
c.  50,  B.  27 ;  secondly,  that  the  plaintiff  hod  paid 
the  money  in  ignorance  of  the  acts ;  thirdly,  that 
the  defendants  were  not  entitled  to  noticeof  action, 
inasmuch  as  the  Act  of  13  Geo.  3,  c.  78,  under 
which  the  rate  hod  been  illegally  made,  did  not 
require  any  notice  of  action. 

The  defendants,  being  dissatisfied  with  such 
judgment,  prayed  leave  to  appeal  against  the  same, 
on  the  pounds  above  mentioned,  and  the  judge 
thouKht  it  reasoniU>le  and  proper  that  such  appeal 
should  be  allowed,  and  allowed  the  same  acoord- 


igiy- 


)  question  for  the  opinion  of   the  Oourt  of 


(b)  Seat,  109  enaeta  that  "no  aetiott  or  Knit  ahall  beoom- 
menoed  against  anj  person  for  anvthing  done  in  pnr- 
aoaooe  of  or  nnder  the  aathoritj  of  this  Aot  until  tiveDtr- 
onedaTB'  noliaehaa  been  giveii  thereof  in  writing  to  th* 

Sstioa,  sorrejor,  or  person  against  whom  sooh  aolioii  Is 
tended  to  be  brooirht  ....  nor  attei  lVvi««k  at!«QAax 
months  next  aftei  Un  twA  aommiX'U&  i<n  -^iVoiin.  «^!^ 
■otionoiBnitihalXbanVim^V  .  .  . ." 
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JusGB  AND  ANOTUZK  (apps.)  t>.  Seuies  (resp.) 
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Queen's  Bench  was,  whether  the  ruling  of  the 
judge  in  this  action  was  correct  in  point  of  law.  If 
the  court  should  be  of  opinion  in  the  affirmative, 
then  the  iudgmont  in  favour  of  the  plaintiff  to  be 
affirmed,  but  if  the  court  should  be  of  opinion  in 
the  negJitive,  then  iudgment  to  bo  enterea  for  the 
defendants. 

Hance  for  the  appellants. — First,  this  was  a 
voluntary  payment.  No  objection  was  made  by 
the  plaintiff  to  pay  the  rat<»,  and  no  suggestion  of 
any  distress  was  made  to  him. — [Blackburn,  J. — 
But  he  paid  it  under  an  impi-ession  that  the 
collector  had  a  right  to  demand  it.]  It  may  be  ad- 
mitted that  the  rate  was  informal  and  void.  But 
the  defendants  were  acting  as  surveyors,  and  the 
question  is  whether  they  had  reasonable  ground  for 
tne  belief  that  they  were  entitled  to  do  the  act  which 
is  now  complained  of.  It  may  also  be  conceded 
that  the  cases  show  that  mere  honest  belief  is  not 
sufficient.  [Lush,  J. — Bona  fides  is  not  enough.] 
There  must  be  a  reasonable  belief.  The  informal 
heading  matters  not,  for  the  heading  is  no  part  of 
the  rate :  (Reg.  v.  TJttermere  and  another^  26  L.  J. 
197.)  In  that  case  Lord  Ctunpbell,  C.  J.,  remarks, 
"  I  know  of  no  authority  for  saying  that  the 
heading  of  the  rate  must,  like  an  order  of 
justices,  show  jurisdiction." — [Blackburn,  J. — I 
don't  think  that  the  fact  of  the  surveyors*  calling 
it  a  "  composition  '*  when  it  really  was  a  rate 
would  make  it  bad.]  By  5  &  6  Will.  4,  c.  50,  s.  29, 
it  is  enacted  that  every  rate  shall  contain  the  names 
of  the  occupiers,  the  description  of  the  premises  or 
proj)erty  they  occupy,  the  annual  value,  and  the 
sum  in  the  pound  at  which  the  rate  is  made. 
There  is  no  form  of  heading  prescribed.  The 
surveyors  were  entitled  to  notice  of  action,  and  the 
time  within  which  the  action  should  have  been 
brought  began  to  run  from  the  making  of  the  rate, 
and  not  from  the  demand :  {The  Kennef  Canal 
Company  v.  TJie  Oreat  Wcstf^m  Railway ,  7  Q.  B. 
844.)  [Blackburn,  J.  referred  to  Roberts  y.  Orcliard 
(9  L.  T.  Rep.  N.  S.  727 ;  33  L.  J.  65,  Ex.)]  In  that 
case  it  was  laid  down  that  when  the  question  is 
whether  a  defendant  is  entitled  to  notice  of  action  in 
respect  of  a  thing  done  pursuant  to  a  statute,  the 
true  rule  is  to  ascertain  whether  the  defendant 
honestly  believed  in  the  existence  of  such  a  state  of 
facts  as  would,  if  it  had  existed,  have  afforded  a 
justification  for  his  acting  under  the  statute. 
[Blackburn,  J. — We  there  adopted  the  judgment  of 
V.  Williams,  J.  delivered  in  Hermann  v.  Seneschal 
(6  L.  T.  Rep.  N.  S.  646 ;  13  C.  B.,  N.  S.,  392.]  In 
Oreenaway  v.  Hurd  (4  T.  R.,  553)  it  was  held 
that  assumpsit  for  money  had  and  received  does 
not  lie  against  an  excise  officer  to  recover  duties 
received  by  him  after  the  Act  imposing  them  is 
repealed  if  he  have  paid  them  over  to  his  superior. 
The  officer  is  in  such  case  entitled  to  a  month's 
notice  of  action  by  23  Geo.  3,  c.  70,  s.  30.  Kenyon, 
C.J.  there  says,  "  It  has  been  ft^c^uently  observed 
by  the  courts  that  the  notice,  which  is  directed  to 
be  given  to  justices  and  other  officers  before 
actions  are  brought  against  them,  is  of  no  use  to 
them,  when  they  have  acted  within  the  strict  line 
of  their  duty,  and  was  only  required  for  the  pur- 
pose of  protecting  them  in  those  cases  where  they 
intended  to  act  within  it,  but  by  mistake  exceeded 
it.  Here  the  defendant  acted  as  an  officer  of  the 
excise  when  he  received  this  money,  and  the  plaintiff 
paid  it  to  him  in  that  character.*'  So  in  the  pre- 
jsent  case,  when  the  collector  received  the  money  he 
did  so  on  behalf  of  tbo  dofondAutB  9S  STUTYejoxft) 


and  the  plaintiff  paid  it  to  him  in  that  capadtj. 
The  case  of  Waierliouse  v.  Keen  (4  B.  A  C.  200)  was 
an  action  of  assumpsit  against  a  toll  collector  to 
recover  back  money  alleged  to  have  been  exacted 
by  him  improperly  as  toll.  The  Turnpike  Act, 
under  which  the  toll  was  demanded,  contained  a 
proviso  that  no  action  should  be  brought  for  any- 
thing done  "  in  pursuance  of  the  Act "  until 
twenty-one  days*  notice  should  have  been  given ; 
and  it  was  held  that  the  twentr-one  days'  notice 
fixed  thereby  ought  to  have  been  given  before 
action  brought.  Bayley,  J.  there  says,  ^'Ifan 
action  be  brought  in  consequence  of  a  thing  sob- 
stantially  done  m  pursuance  of  the  Act  of  Fkriia- 
ment,  it  is  a  ca  e  within  the  Act."  And  Holroyd,  J., 
"The  action  in  substance  is  brought  to  recov^ 
money  alleged  by  the  plaintiff  to  have  been  unlaw- 
fully taken  by  the  defendant  as  toll,  under  colour 
of  the  authority  of  the  Act.  The  demanding  and 
taking  the  toll  was  an  act  done  in  pursuance  of  the 
Act.  This  is  a  case,  therefore,  within  the  words  d 
the  Act." 

Lanyon  for  the  respondent. — ^The  defendants 
clearly  intended  to  act  as  surveyors,  bnt  not  under 
this  recent  statute.  The  judge  found  as  a  hd 
that  the  proceedings  were  not  intended  to  be  in 
accordance  with  the  5  &  6  WilL  4,  c.  50,  but  under 
the  old  Act.  [Blackburn,  J. — If  we  were  to  pro- 
ceed under  some  repealed  Act,  should  we  not  be 
acting  under  the  authority  of  the  law  P  It  seems 
to  be  monstrous  to  say  tnat  they  thought  they 
were  not  acting  under  the  Highway  Act  1835.J 
In  Dozening  v.  Cavel  (16  L.  T.  Rej>.  N.  S.  323; 
L.  Rep.  2  C.  P.  461),  A.  purchased  pine-apples  of 
B.,  and  directed  him  to  take  them  to  his  lioiiae^ 
and  ask  for  payment.  B.  left  them  at  A.'8  hooae 
at  one,  p.m.,  and  was  paid  by  A.'8  butler.  A.  re- 
turned home  at  three,  p.m.,  and  was  informed  thit 
the  butler  had  paid,  and  believing  erroneously  that 
he  himself  had  paid  B.  at  the  time  of  the  purcbaae^ 
immediately  sent  for  a  policeman,  and  ordered  him 
to  arrest  B.  on  a  charge  of  obtaining  money  under 
false  pretences.  The  policeman  ana  A.'b  butler  it 
once  went  in  pursuit  of  B.,  and  appreheDded  him 
at  ten  p.m.  By  24  &  25  Vict.  c.  96,  8.  113,  it  k 
provided  that  notice  of  action  for  anything  done  in 
pursuance  of  the  Act  shall  be  giyen,  and  by  sect 
103,  that  any  person  found  committing  any  offence 
under  the  Act  (inter  alia,  obtaining  moner  under 
false  pretences),  maybe  immediate^ apprenended. 
In  an  action  for  wrongful  arrest:  Held,  that  B. 
was  "  found  committing  the  offence,"  if  at  all,  at 
one,  p.m.,  and  the  pursuit  not  having  been  com- 
menced till  A.'s  return  at  three,  p.m.,  A.  cooH 
not  have  believed  he  was  acting  in  ufUTsa- 
anoe  of  the  statute,  and  was  not  entitled  to 
notice.  Here,  as  a  matter  of  fact,  the  defen- 
dants did  not  intend  to  act  under  the  present 
Highway  Act.  They  made  a  rate  under  the  old 
statute,  which  does  not  entitle  them  to  notice  of 
action.  [Blackbukn,  J. — ^The  news  of  Sang  James's 
death  did  not  reach  Chester  in  tune  to  prevent  the 
chief  justice  of  that  city,  whose  commission  to  tiy 

C'  loners  was  thereby  determined,  prooeedinff  to 
g  a  criminal ;  but  it  was  held  tnat  the  SM 
justice  was  not  guilty  of  murder,  for  he  waa  acting 
as  a  judge ;  ana  Lord  Hale  puts  the  case  of  the 
Common  Fleas  entertaining  an  appeal  of  death 
and  hanging  a  man ;  and  he  says,  **  ithink  it  is  an 
error,  a  great  misprision  in  them,  but  not  ftkmy, 
because  thej  had  colour  to  hold  plea  thfireof  hf  an 
orig^xialwntoat  of  the  Ch^nooxy  iind«r  tho  Cmat 
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'  (a).  So  here,  the  surveyors  were  guilty,  as 
re,  of  a  **  great  misprision,"  but  yet  are  en- 

to  notice  of  action.]  In  Hardwlck  v.  Moss 
T.  Rep.  N.  S.  802 ;  31  L.  J.  205,  Ex.),  Bram- 
B.  seems  to  think  that  the  last  question  in 

cases  is,  "Had  the  defendants  reasonable 
id  for  believing  that  they  were  acting  under 
kaihorit;)r  of  the  Act?"  which  provides  for 
3  of  action.  So  in  Letts  v.  Hart  (L.  Rep.  3 
322),  "  Semble,  that  even  an  honest  belief  in 
e  of  facts,  which,  if  true,  would  have  afforded 
tification,  is  not  sufficient  unless  the  de- 
al had  reasonable  j^round  for  his  belief." 
r,  J.  referred  to  the  judgment  of  Byles,  J.  in 
V.  Leonard  (6  B.  &  C.  3f54).]  In  Poulsam  v. 
I  (L.  Rep.  2  C.  P.  449),  the  acts  complained  of 
"done  or  intended  to  be  done  under  the 
•B  of  the  Act,"  conferring  the  right  to  notice 
ion.  [Blackburn,  J.  referred  to  Wanlsworth 
rley,  1  B.  &  Ad.  391.]    In  Sytiith  v.  Hopjter 

J.  93,  Q.B.),  the  judgment  of  Lord  Denman, 

supports  the  present  argument.  On  the 
g  <^  the  County  Court  judge  the  respondent 
[tied  to  judgment. 

nee  in  reply. — None  of  the  cases  cited  contra, 
it  all  displaced  the  proposition  that  the  defen- 
havisyz  really  actea  bond  fide  as  surveyors  in 
'ay  a&irs  are  entitled  to  the  protection  of 
;atute.  [Blackbuiin,  J. — Have  you  any  neat 
rity  to  show  that  one  is  entitled  to  the  pro- 
a  of  an  Act  of  Parliament  who  has  been 
f  under  it,  but  blundering  terribly P]  No; 
ae  bona  fides  of  the  defendants  who  were 
I  only  as  surveyors  of  highways,  and  had  a 
lable  belief  that  they  were  legally  empowered 
as  they  did,  entitles  them  to  the  protection  of 
ft  6  Will.  4,  c.  50. 

lCKBurn,  J. — I  think  the  defendants  were 
dd  to  the  notice  prescribed,  on  the  ground 
»hey  were  within  the  meaning  of  the  5  &  6 
4,  c.  60,  when  they  levied  this  rate  and  re- 
l  the  money,  those  acts  being  thin^  done 
1  and  *'  in  pursuance  of  the  authority "  of 
tatnte.  It  has  long  been  decided  that  those 
t  really  supply  to  things  that  are  done  under 
ithorit^  of  the  Act  of  Parliament,  but  which, 
me  nustake  or  blunder  on  the  part  of  the 
1  doing  tliem,  are  not  actually  defences ;  and 
Mrialature  thought  in  such  case  that  because 
raividual  wbs  acting  under  the  supposed 
rity  of  the  Act  of  Parliament  he  was  entitled 
doe  of  action.  Here  the  defendants  are  sur- 
B  of  highways,  elected  under  6  &  6  Will.  4, 
and  whatever  they  did  as  surveyors  of  high- 
th^  assuredly  thought  they  were  doing  bv 
t  of  the  Act  of  Parliament  under  whicn 
were  appointed.  No  doubt  they,  not  being 
rs,  were  not  able  to  say  what  that  Act 
iiament  was,  but  they  perfectly  well  knew 
irere  elected  surveyors  under  the  Highway 
ad  must  have  intended  to  have  acted  under 
ithority  of  that  statute.  Then  are  they  enti- 
y  notice  of  action  P  The  County  Court  judge 
^t  the  rate  was  made  most  informally,  and 
)  fiice  of  it  was  called  a  composition,  ijo.  all 
sility  the  surveyors  had  taken  some  old  form 
under  the  Act  of  13  Geo.  3,  c.  78,  long  since 
ed.  They  also  stated  the  composition  at  Is. 
i  {^lOd^  which  was  the  limit  of^the  rate,  and, 
r,  they  did  not  go  through  tne  necessary 

(o)  See  1  Hale,  P.  C,  p.  tfO. 


formalities  of  signing  the  rate,  nor  of  having  it 
])r()perly  allowed  and  published.  Therefore  the 
County  Court  Judge  thought  that  they  could  not  in 
point  of  law  have  been  acting  under  the  Highway  Act, 
and  that  they  consequenUy  were  not  entitled  to 
the  notice  of  action  prescribed  thereby.  Now  I 
quite  agree  that  if  a  person  knows  he  lias  not 
authority  under  a  statute  to  do  a  thing,  and  goes 
intentionally  out  of  his  way  to  do  it,  he  cannot 
shelter  himself  by  pretending  that  it  was  done  under 
colour  of  an  Act  of  Parliament.  But  there  was 
nothing  here  to  show  that  the  ac6  in  question  was 
done  by  the  surveyors,  they  knowing  that  it  was 
contrary  to  the  statute;  and  if  the  County 
Court  ludge  had  anything  before  him  to  show 
that  they  were  so  aware  of  their  act  being 
contrary  to  the  statute,  and  were  trying  with  a 
high  hand  to  get  money  to  which  they  had  no 
right,  they  would  not  have  been  under  the  protec- 
tion of  the  Act  of  Parliament.  It  was,  however, 
not  so  found ;  but  what  they,  in  fact,  did,  was  this, 
viz.,  they,  being  surveyors  of  highways,  made  a 
rate  in  this  very  informal  way,  making  it  for  Is, 
instead  of  lOd.,  not  signing  nor  piu)lishing  it 
properly,  and  so  on.  Having  done  tnat  they  pro- 
ceed in  the  ordinary  manner  by  the  ordinary 
collector  whom  they  sent  round  to  get  the  money 
for  the  repairs  of  highways,  and  he  actually 
receives  it.  Were  the  surveyors,  then,  in  point  of 
fact,  acting  and  intending  to  act  in  the  office  of 
surveyors?  I  think  that  they  were  so  intending 
to  act,  though  they  blundered  in  carrying  out 
their  intention.  Now  we  come  to  consider  the 
cases  of  Roberts  v.  Orchard,  Hermann  v.  Seneschal-, 
and  Leete  v.  Hart  (sup.),  and  I  must  point  out  that 
both  in  Hermann  v.  Setieschal  and  Roberts  v. 
Orchard  the  question  raised  was.  What  was 
it  that  entitled  the  man  to  have  notice 
of  action  P — not,  What  would  limit  the  notice 
of  action  P  In  Hermann  v.  Seneschal  the 
defendant  had  absurdly,  rashly,  and  hastily  given 
a  man  into  custody  for  uttering  a  half-crown  which 
was,  in  fact,  a  good  one;  but,  said  the  Court  of 
Common  Pleas,  however  unreasonable  the  supposi- 
tion of  the  defendant  was,  yet  if  he  really  thought 
the  half-crown  was  bad  he  was  acting  within  the 
statute,  and  the  question  having  been  left  to  the 
jury  whether  he  really  thought  so,  they  found  in 
favour  of  the  defendant,  and  the  court  held  that 
he  was  entitled  to  notice  of  action.  In  Roberts  v. 
Orcliard  the  question  was  raised  by  a  bill  of  excep- 
tions to  the  ruling  of  Martin,  B.,  who  held  that  the 
defendant  was  not  entitled  to  notice  of  action.  The 
exceptions  tendered  were  that  the  learned  judge 
ought  to  have  left  to  the  jury  some  particular  state 
of  things,  and  if  Uio  jury  so  found,  to  have  said 
that  the  party  was  entitled  to  notice  of  action. 
The  Exchequer  Chamber  said  "  No ;  Hermann  v. 
Seneschal  is  right."  There  counsel  required 
Martin,  B.  to  leave  to  the  jury  a  question  which, 
according  to  Hermann  v.  Senescluxl,  would  have 
been  bad.  But  neither  in  that  case,  nor  in  the 
former  one,  was  it  laid  down  that  the  defendant 
would  not  be  entitled  to  notice  of  action  because  he 
had  blundered  in  the  law.  So  also  in  Leete  v. 
Hart  (sup.)  Now,  several  of  the  cases  which  wo 
have  had  to  look  at  have  been  those  in  which  the 
same  officers,  who  are  the  defendants  in  this  in- 
stance, viz.,  surveyors  of  highways,  were  assuming 
to  act  in  pursuance  of  a  statute.  Tnus  in  Hardwick  v. 
Mo8$  (9wp),  surveyors  obstructed  a  highway  mt3\- 
out  any  pcmer  bo  to  ^o,  n^^^sc^^^s^eo^  ^^o^^  ^^ 
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Court  of  Exchequer,  they  were  surveyors  acting 
by  the  directions  of  the  parish,  and  they  thought 
that  they  were  acting  under  the  Highway  Act. 
So  again  in  Wonl^corth  v.  Harley,  the  question 
arose  upon  the  former  Highway  Act,  which  re- 
ouired  actions  for  things  done  in  pursuance  of 
tnat  statute  to  be  brought  within  three  months. 
In  that  case,  apparently  very  high  handed  thin^ 
had  been  done  by  a  surveyor  of  highways,  m 
taking  a  man*s  field  and  adding  it  to  the  public 
road  without  the  owner's  consent.  An  action 
having  been  brought  for  the  injury,  Lord  Tenter- 
den  said  that  however  unfortunate  the  case  might 
be  for  the  plaintiff^et  that  the  action  could  not 
be  maintained.  The  point  now  before  us  was 
involved  and  taken  for  granted,  rather  than 
positively  decided  there,  but  it  clearly  was 
mferentially  decided  that  if  in  repairing  the  high- 
ways the  surveyor  was  illegally  and  improperly 
taking  a  portion  of  land,  he  was  acting  in  pursu- 
ance of  the  statute,  and  htid  therefore  a  right  to 
notice  of  action.  In  the  present  case  there  is  nothing 
to  show  that  the  defendants  were  conscious  they 
were  acting  illegally ;  what  they  were  doing  was  the 
essence  of  their  employment,  viz.,  raising  money 
for  the  repairs  of  tne  road.  They  certainly  blun- 
dered excessively,  but  were,  I  take  it,  acting  under 
the  Act  of  Parliament,  and  were  consequently 
entitled  to  notice  of  action.  Our  ruling  happens 
hero  to  work  justice,  the  result  of  which  I  am  glad ; 
it  might  have  worked  unjustly,  which  I  should 
have  regretted.  I  should  not  be  disposed  to  decide 
that  there  might  not  have  been  a  defence  on  the 
merits  to  this  action,  on  the  ground  that  the 
payment  might  have  been  voluntary,  or  that  the 
surveyor  had  applied  the  money  to  the  purposes 
for  which  it  was  levied  before  he  got  notice  of  the 
facts,  and  I  therefore  guard  myself  against  bein^ 
supposed  to  decide  whether  those  dercnces  woula 
have  been  good  or  otherwise. 

Lush,  J. — I  do  not  intend  to  express  any  opinion 
on  all  the  points.  It  is  quite  sufficient  to  give 
judgment  on  the  third.  I  entirely  agree  with  my 
brother  Blackburn  in  the  decision  which  he  has 
pronounced.  The  judgment  of  the  learned  judge 
of  the  County  Court  was  "that  the  defendants 
were  not  entitled  to  notice  of  action,  inasmuch  as 
the  Act  of  13  G^.  3,  c.  78,  under  which  the  rate 
had  been  illegally  made,  did  not  require  any  notice 
of  action."  ^ow  I  cannot  read  that  as  a  finding  of 
the  judge  that,  in  point  of  fact,  the  defendants 
intended  to  act  without  supposed  authority,  or 
that  they  acted  wantonly  and  in  abuse  of  their 
power ;  but  I  understand  him  to  express  his  opinion 
that  as  a  matter  of  law,  inasmuch  as  the  rate 
appeared  on  the  face  of  it  to  be  made  under  the 
13  Creo.  3,  c.  78,  and  that  Act  is  repealed,  the 
defendants  cannot  be  heard  to  allege  that  they  had 
not  made  the  rate  under  that  statute,  and  cannot 
resort  to  the  Highway  Act  (5  &  6  Will.  4,  c.  50).  I 
think  that  was  an  erroneous  view.  True,  the  rate 
purports  to  be  a  composition  rate,  but  still,  if  it 
nad  been  made  under  the  statute  of  Geo.  3,  it 
would  have  been  bad  because  it  has  a  wrong  title. 
The  question  was  whether  the  surveyors,  in 
making  it,  intended  to  do  what  they  were  autho- 
rised to  do  by  the  Highway  Act  of  Will.  4.  I  do 
not  think  it  was  necessair  to  find  what  was  the 
particular  enactment  which  gave  them  authority 
as  they  supposed,  if  they  thought  they  were  acting 
under  an  authority  given  them  by  law.  They 
hand  fide  believed  they  were  doing  what  was  right, 


and  that  is  all  that  is  needed  to  entitle  ihem  to  the 
protection  of  the  statute. 

Hanxen.  J. — I  am  of  the  same  opinion.  Tlie 
question  is,  did  the  defendants  bond  fide  intend  to 
make  a  rate  as  surveyors  of  highways.  If  that  was 
their  intention,  though  they  might  know  nothing 
of  the  particular  provisions  of  the  Act  of  Parlia- 
ment— if,  I  say,  they  intended  to  make  a  rate  as 
surveyors  under  any  Act  of  Parliament,  giving 
them  power  to  do  so, — then  they  are  entitfed  to 
notice.  Now  the  statute  which  gave  them  power 
is  the  Highway  Act,  and  that  oontains  a  provisioii 
that  any  person  doing  anything  *'  in  pnrsuance  of 
or  under  the  authority  of  this  Act*'  shall  be 
entitled  to  the  protection  afforded  by  the  ststate. 
Therefore  I  think  the  appellants  had  a  right  to 
notice,  and  that  our  judgment  should  be  for  them. 

Judg^nientfar  the  appeOant 
Attorney  for  the  appellants,  E,  N.  Dawes, 
Attorney  for  the  respondent,  W.  B.  Farmer. 


COUBT  OF  CO 
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Reported  by  M.  W.  McKsixab  and  H.  H.  HocKnra,  Bwyi., 

BarrliterB-Bt>lAW. 


June  3  and  5,  1871. 

Russell  and  others  v.  The  Tithe  GoMXissioms 

FOR  England  and  Wales. 

Tithe  commntiUioih — Additional  renteharge  hywaf^ 
of  extraordinary  charge  on  land  newly  eultivaki 
08  market  gardens — "  Beyond  the  limtU  of  even 
districtr  cj-f.— 6  ^  7  WiU,  4,  c.  71,  m.  40  owi  fl 
—23  cj-  24  Vict,  c.  90,  s.  42. 

Aflt'r  the  making  ayid  confirmation  of  an  award  for 
the  commutation  of  tithes  m  the  parish  of  P.,hf 
ichich  award   no    district  was  assianed  trtttiii 
ichich  the  amount  charged  upon  any  nop  grounds 
or  market  gardens  within  such  district  by  waiy  cf 
apportionment    of  tithe  renteharge  w<u  dunm- 
gmshed  into  two  partSf  to  he  ealted  the  ordimary 
and  the  extraordinary  eJiarge,  some  land  in  (m 
same  parish  of  P.  was  netoly  euUivaied  as  marhd 
gardens,  and  thereupon  the  vicar  of  the  parisk 
requested  the  defendants  to  awa/rd  and  fix  am 
extraordinary  charge  per  acre  in  respect  of  mdk 
lands  80  netcly  ciUti voted,  and  to  declare  the  said 
parish  of  P.  a  district  within  which  the  said  eorfro- 
ordinary  charge  shoxdd  he  payable  in  respect  <^ 
all  lands  which  then  were,  or  tneret^er  might  he, 
cidtiuated  as    market  gardens.      Thereupom  At 
defendants  sent  down  an  assistant  covnnussiomer, 
who  made  an  award  hy  which  he  awarded  the  sim 
of  68.  per  acre  as  an  extraordinary  charge  <m 
lands  netcly  cidtivoted  as  market  gardens  t»  (kf 
parish,  and  declared  the  whole  parish  a  dittrid 
within  which  such  extra>ordinary  charge  shoMU 
payable.     The  plaintiffs,  who  were  landotvnert  it^ 
the  parish  of  P.,  now  sued  in  prohihition^  prayiss 
the  court  to  prohihit  tlie  defendants  from  conftwr 
ing  this  award,  or  from  taking  any  further  step 
for  declaring  the  parish  of  P.  a  district  unAm^ 
which  such  extra/yrainary  charge  should  he  payM 
in  respect  of  lands  newly  cuUivated  as  markd 
gardens : 

Held,  that  the  last-mentioned  award  was  oood. 

Held  also,  thai  the  words  "  heyond  the  Umtis  cfsterf 
district  in  which  any  extrctordinary  dkargs  fi 
hap  grounds  ttr  marlet  gardens  shaU  ioMMMi 
distinguished  as  aforesaid  at  the  time  qf  the  cotr 
mutation"  (sect.  4Q  qf  6  4r  7  WUL  4k,  c  71)^«» 
applicable  to  lands  in  any  parish,  no  '^' 


I 


MAGISTRATES'  CASES. 

193 

c.  p.] 

EUSSBLL  AND  OTHERS  V.  ThE  TiTHE   COMMISSIONERS  TOR  EnOLAND  AND  WaLES. 

[C.  P. 

iher,  at  (Im  original  commnfuiionf  a  district  was 
or  teas  not  assigned  in  such  pariifh  {und'dr  sect.  40 
of  6  ^'  7  Will.  4,  c.  71),  within  which  an  extraor- 
dinai-y  charge  was  payahh  {under  sect.  42  of  that 
Act),  in  respect  of  the  lands  cultivated  as  hop 
grounds  or  market  gardens. 
iN^rohibition. 
The  declB ration  stated  that  the  plaintiffs  com- 

« lined  of  the  Tithe  Commissioners  for  England  and 
ales,  for  that  the  plaintiffs  were  ocenpiers  of  lands 
in  the  parish  of  Plumstead,  and  they  said  that  after 
the  passing  of  the  statute  6  &7  Will.  4,  c.  71  (that 
is  to  say),  in  the  year  of  our  Lord,  1842,  proceedings 
were  had  under  the  said  Act  and  other  Acts  then  in 
force  with  reference  to  the  commutation  of  the  tithes 
arising  in  the  said  mrish,  and  the  assistant  com- 
missioner duly  appomted  under  the  said  Acts  duly 
made  his  award  as  follows  (the  declaration  here  set 
out  the  award) : — And  the  plaintiffs  said  that  the 
amounts  by  the  said  award  to  be  paid  in  lieu  of  the 
tithes  payable  withiu  the  said  parish  were  duly 
appointed,  and    « crtain   parts   thcrtjof   wore   duly 
ap}X)rtioned  and  charged    upon   the    lands,   held 
and   occupied  by  plaintiffs  as   hereinbefore   men- 
tioned.     And    they  said    that    the    said    award 
and    apportionment  were    duly  confirmed.     And 
the  plaintiffs  said  that  at  the  time  of  the  said 
commutation  proceedings  and  the  making  of  the 
said    award    aud    apportionment,  no  notice  was 
given  by  the  owners  of  the  lands  in  the  said  parish, 
which  were  then  cultivated  as  orchards  or  gardens, 
that  the  tithes  thereof  should  be  separately  valued ; 
nor  was  the  said    parish    or    any   part    thereof 
aasigrued  by  the  tithe  commissioners,  or  the  said 
assistant  tithe  commissioner,  as  a   district ;  nor 
was  it  at  the  time  of  the  said  commutation  pro- 
oeedines,  within  any  district  assigned  for  the  pur- 
pose or  estimating  or  separately  valuing  the  tithes 
ci  lands  coltivated  as  orchards  or  gardens;  nor 
was   the  amount  charged  by  the  apportionment 
upon  and  of  the  lands  in  the  said  parish  distin- 
guished into  two  parts,  to  be  called  the  ordinary 
aod  extraordinary  rentcharge.    And  the  plaintiffs 
ittdthat  long  after  the  completion  of  the  said  com- 
aratetion  proceedings  and  toe  confirmation  of  the 
nid  award  and  apportionment  (that  is  to  say)  on  the 
Skh  Nov.  1868,  tne  defendants  were  requested  by 
the  vicar  of  the  said  parish  to  award  and  fix  an 
eactarBordinary  charge  per  imperial  acre  in  respect 
of  the  lands  newly  cultivated  as  market  garaens 
iftcr  the  said  commutation,  and  to  declare  the  said 
puiah  of  Plumstead  a  district  within  which  the 
nid  extraordinary  charge  should  be  paid,  subject 
to  the  provisions  of  the  Act  for  the  Commutation 
d  "Hthes.    And  the  plain tilPs  said  that  upon  such 
nqaest  the  defendants  appointed  Charles  Wood, 
IBm.,  an  assistant  commissioner  in  that  behalf  who 
lield  meetings,  and  ultimately  made  his  award  as 
Wkms  (that  is  to  say) :  (The  declaration  here  set 
cot  this  award,  by  which  the  asssistant  commis- 
■oner  awarded  that  the  annual  sum  of  6s.  per  acre 
iJKmld  be  paid  on  all  lands  then  or  therearter  cul- 
tivated as  market  gardens  and  being  newly  culti- 
^M  as  snch  since  the  commutation  of  the  tithes 
^  the  said  parish,  to  be  paid  by  vray  of  extraordi- 
^  lentdiarse,  &c„  and  declared  all  the  lands  in 
"10  laid  parish  or  district  within  which  the  extra- 
2<bary  charge  of  6«.  an  acre  should  be  payable 
vthe  tithes  of  market  gardens  as  aforesaid.) 
iad  the   plaintiffs    said  that    the  defendants 
^ObU,  imleaa  prohibited,  proceed  to  confirm,  and 
^  thimtonod  to  oonfirim,  the  said  award.  Where- 
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fore  the  plaintiffs  prayed  that  a  prohibition  might 
issue  from  this  honourable  court  to  prohibit  the 
defendants  from  confirming  the  said  award,  or 
fipom  taking  any  further  steps  for  fixing  the  said 
extraordinary  charge,  or  from  declaring  the  said 
parish  a  district  within  which  the  said  extraordi- 
nary rentcharge  should  be  payable. 

To  this  the  defendants  pleaded  that  at  the  time 
of  the  said  commutation  and  thenceforth  until  the 
proceedings  sought  to  be  prohibited,  all  the  lands  in 
the  said  parish  were  and  still  were  beyond  the  limits 
of  any  district  in  which  any  extraordinary  charge 
for  market  gardens  had  then  been  distinguish^, 
and  after  the  said  commutation  divers  lands  in 
the  said  parish  were  newly  cultivated  as  market 
gardens  within  the  said  parish,  wherefore  the  vicar 
of  the  said  parish,  being  a  person  interested  within 
the  meaninjf  of  the  said  Acts,  requested  the  com- 
missioners, as  in  the  declaration  mentioned,  and  the 
proceedings  which  and  the  award  the  confirmation 
of  which  the  plaintiffs  asked  the  court  to  prohibit 
by  their  writ  of  prohibition,  were  proceedings  regu- 
larly taken  to  comply  with  the  said  request,  and  to 
fix  an  extraordinary  charge  upon  market  gardens, 
and  to  declare  the  lands  in  the  parish  a  district 
within  which  the  said  extraordinary  charge  should 
be  payable,  as  they  lawfully  might  by  virtue  of 
the  said  Acts,  and  especially  the  said  Act  6  &  7 
WiU.  4,  c.  71,  s.  42,  and  by  the  Act  23  &  24  Vict, 
c.  93,  s.  42,  wherefore  the  defendants  pray  that  a 
prohibition  may  not  issue. 

Demurrer  and  joinder  in  demurrer. 
Edlin,  Q.C.  {Petheram  with  him)  for  the  plain- 
tiff's.— It  vras  the  intention  of  the  Legislature  in 
6  &  7  Will.  4,  c.  76,  that  the  commutation  of  the 
tithes  should  be  final  and  conclusive.     By  sect.  42, 
however,  of    the    Tithe    Commutation  Act  1836 
{6  &7  Will.  4,  c.  71),  it  was  provided  that  where 
a  district  had  been  assigned  at  the  original  com- 
mutation within  a  parish,  and  afterwards  land, 
within  the  same  parish,  but  not  within  the  district 
assigned — in  other  words,  "  beyond  the  limits  of 
every    district" — should    be    cultivated    as    hop 
grounds  or  market  gardens,  the  commissioners 
should  have  power  to  impose  an  "  additional  rent- 
charge  by  way  of  extraordinary  charge  "  upon  such 
land.   But  to  give  them  power  to  impose  such  addi- 
tional charge,  it  was  essential  that  the  land  should 
be  within  a  parish  in  which  a  district  had  been 
assigned.   The  words  "  every  district "  cannot  have 
been  intended  to  apply  to  every  district  in  the  king- 
dom, but  every  district  in  the  parish  ;  so  that  where 
(as  was  the  case  here)  no  district  at  all  had  been 
assigned  in  the  parish,  the  words  had  no  applica- 
tion.    Had  it  been  the  intention  of  the  Legislature 
to  give  the  commissioners  power  to  impose  this 
additional    charge    upon    any    land,    no    matter 
whether  it  lay  within  a  parish  in  which  a  district 
had  been  assigned  or  not,  the  provision  would  not 
have  been  introduced  at  the  end  of  a  section  in  this 
way.  Sect  42  of  22  &  23  Vict.,  c.  93,  is  to  be  read  in 
connection  with  and  limited  by  sect.  42  of  6  &  7 
Will.  4,  c.  71.    The  intention  of  the  Legislature 
was,  that,  as  far  as  was  possible,  the  commutation 
should  be  final  and  conclusive,  and  both  parties 
might  take  their  chance  of  gain  or  loss  by  a  subse- 
quent change  of  cultivation.    For  instance,  if  there 
were  market  gardens  in  a  parish  and  no  district 
was  assigned,  the  landowners  would  have  to  go  on 
paying  a  charge  in  respect  of  this  higher  cultivation, 
even  if  they  ceased  to  cultivate  the  ground  in  thi^ 
way.     The  statutea  2.  &  ^  T\cx.  c.  ^^,^,^%— *?^v 
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and  3  &  4  Vict.,  c.  15,  8.  18,  have  no  direct  bearing 
on  this  question,  but  they  indirectly  support  this 
contention. 

Jlanufty,  Q.C.  (F.  If.  White  with  him)  for  the 
defendants. — The  words  in  sect.  42  of  6  &  7  Will.  4, 
c.  71,  "  beyond  the  limits  of  eveiy  district,"  have 
not  the  meaTiing  attributed  to  them  by  the  plain- 
tiffs, but  ait)  simply  equivalent  to  the  wonls  in 

22  &  23  Vict.  c.  93,  s.  42,  "  beyond  the  limits  of 
any  district."  It  was,  therefore,  not  necessary 
that  a  district  should  have  been  assigned  within 
this  parish  for  the  commissioners  to  have  p)Ower  to 
impose  an  additional  rentcharge  in  respect  of  the 
land  newly  cultivated  as  mancet  garaens.  The 
commissioners  acted  upon  the  request  of  a  person 
intereited  therein  within  the  meaning  of  sect.  42 
of  6  &  7  Will.  4,  c.  71.    It  was  the  object  of  22  A 

23  Vict.  c.  91,  s.  42,  to  enable  the  commissioners 
not  only  to  charge  the  lands  newly  cultivated 
(as  they  might  have  done  under  sect.  42  of  6  &  7 
Will.  4,  c.  71),  but  to  declare  the  lands  in  Plum- 
stead  parish  a  district  within  which  the  extra- 
ordinary charge  then  fixed  by  them  should  be 
payable. 

jUdUn,  Q.C,  in  reply. 

WiLLES,  J. — The  question  in  this  case  is  whether 
the  Tithe  Commissioners,  in  dealing  with  a  parish 
in  which  a  oommutation  has  taken  place,  by  which 
no  district  was  assigned,  within  which  a  special 
payment  was  to  be  made  in  respect  of  hop  gardens 
and  market  gardens,  can,  at  the  reauest  of  the 
vicar,  in  respect  of  new  market  garaens  arising 
within  the  parish,  proceed  to  make  a  special  ana 
extraordinary  charge  in  respect  of  the  tithes  of 
such  new  cultivation,  or  whether  the  power  to 
impose  such  an  extraordinary  charge  on  an  v  part  of 
the  parish  not  within  a  district  assigned  at  the 
original  conmiutation  is  not  subject  to  the  condition 
precedent  that  they  should  at  the  original  commu- 
tation have  assigned  a  district  within  the  parish, 
within  which  district  the  land  so  newly  cultivated 
happens  not  to  l)e — in  other  words,  whether  the 
last  clause  of  sect.  42  of  the  Tithe  Commutation 
Act,  dealing  with  the  case  of  an  additional  rent- 
charge  by  way  of  an  extraordinary  charge  upon 
hop  grounds  and  market  gardens  newly  cultivated 
as  such,  is  not  limited  to  parts  of  a  parish  in  which 
a  district  or  districts  were  appointed  at  the  time 
of  the  original  oommutation,  out  which  parts,  not 
being  then  cultivated  in  this  special  manner,  did 
not  fall  within  such  district  or  districts.  It  ap- 
pears that  the  Tithe  Commissioners  have  proceeded 
at  the  request  of  the  incumbent  to  assess  the  ad- 
ditional charge  in  respect  of  some  newly  cultivated 
market  gardens,  which  appear  b^  the  plea  to  have 
been  cultivated  as  such  only  since  the  original 
commutation,  and  which  are  situated  in  a  parish 
in  which  no  district  was  assigned  under  the  earlier 
part  of  sect.  42  at  the  original  commutation,  and 
the  question  is  whether  they  had  power  to  do  so. 
We  are  dealing  here  with  a  special  and  peculiar 
case,  in  respect  of  which  the  Tithe  Commutation 
Act  has  made  particular  provisions,  and  the  tithes 
we  are  dealing  with  are  no  doubt  the  small  tithe>«, 
because  all  these  matter  in  respect  of  which 
the  special  provisions  of  the  Act  are  made, 
appear  to  be  cases  of  small  tithes.  In  re- 
spect of  some  of  the  cases  of  small  tithes, 
such  as  coppice,  the  41st  section  makes  ex- 
prees  provision  by  reason  of  their  not  rendering 
ibeir  produce  annoally,  and  by  reason  no  doubt 
of  the  circumstances  wmch  led  to  the  old  d&Bputea, 
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upon  which  it  is  not  now  worth  while  to  enter. 
But    in    respect   to    hop    and    market   gardens, 
special  provision  wtta  made  by  the  42nd  section  faj 
reason  of  the  right  of  the  parson  to  receive  his 
tenth  of  the  extraordinary  profits  made  by  sndb 
cultivation,  and  it  was  witn  reference  to  the  larger 
amount  of  tithe  recoverable  in  respect  of  such  col* 
tivation  that  uu  express  provision  was  made  by 
the  42nd  section,  by  whicn,  notwithstanding  that 
under  oi-dinary  circumstances  it  was  intended  that 
the  commutation  should  be  final  and  conclusive^ 
it  was  provided  that  the  parson  should  be  entiUBd 
to  an  increased  payment  in  respect  of  lands  sub- 
jected to  such  new  cultivation.  Now  nothing  is  more 
certain  than  that  the  award  was  never  intended  te 
be  final  and  conclusive  in  respect  of  each  parti- 
cular piece  of  ground  in  a  parish,  in  the  event  of 
its  turning  out  that  a  new  cultivation  as  h(^ 
grounds    or    market    gardens    was    resorted   to 
in  land    falling    within  a  district,  as    to    which 
this    extraordinary    charge   had    been    imposed. 
There     can    be    no     doubt     that     that     is    so 
because    it    is    provided    (sect.    42)     ''that    the 
amount    which    shall    be    charged  by  any  such 
apportionment     as    hereinafter    provided    upon 
any    hop    grounds   or    market  ^uxlens   in   any 
district  so  to  be  assigned**  (a claim  to  have  a  district 
assigned  having  been  made  under  sect.  40),  "  shall 
be  distinguished  into  two  parts,  which  shall  be 
called  the  ordinary  charge  and  the  extraordinaiT 
charge  .  .  .  and  all  lands  whereof  the  tithes  shaU 
have  been  commuted  under  this  Act,  and  which 
shall  cease  to  be  cultivated  as  hop  groonds  or 
market  gardens  .  .  .  shall  be   charged  .  .  .  only 
with  the  ordinary  charge  upon  such  lands."  There- 
fore in  respect  of  the  cessation  of  cnltivation  in 
that  way,  the  extraordinary  charge  was  to  ceise 
and  the  ordinary  charge  alone  remained.     It  is  not 
easy  to  see  the  connection  between  sects.  40  and 
42  in  any  other  way  but  this,  that  in  respect  of 
lands  subjected  to  the  specially  productive  coldva- 
tioii  at  the  time  when  the  award  was  made,  the 
owners  might  choose  to  provide  for  the  event  of 
their  giving  up  that  cnltivation,  and  mi^t,  instead 
of  allowing  the  valuer  to  put  on  the  land  a  propor- 
tion of  the  charge  which  should  have  reference  to 
the    special    cultivation    and    its    continuance, 
desire    to    have    the    opportunity    of    returning 
to    the    ordinary    charge    in    the    event    of  the 
special  cultivation  being  discontinued.    The  42nd 
section  then  ^oes  on  :  "  And  all  lands  in  any  sudi 
district  the  tithes  whereof  shall  have  been  com- 
muted under  this  Act,  and  which  shall  be  newly 
cultivated  as  hop  grounds  or  market  gardens  at 
any  time  after  such  commutation,  shall  be  charged 
with    an    additional   amount  of   rentcharge   per 
imperial  acre,  equal  to  the  extraordinary  charge 
per  acre  upon  hop  grounds  or  market  gardens  re- 
spectively in  that  district."    And  it  was  finally 
decided  m  the  case  of  Wahh  v.  Trimmer^  in  the 
House  of  Lords,  that  if  a  district  has  been  aasigned, 
not  including  the  whole  parish,  in  which  district 
there  are  some  common  lands  that  produce  nothing; 
so  that  the  only  commutation  th^  could  be  sug- 
gested would  be  that  the  tithes  should  be  oooi- 
muted  at  nil,  yet  that  such  land,  being  within  a 
district  in  respect  of  which  there  had  been  tltf 
extraordinary  rentcharge  assigned  by  roapon  dt  a 
claim  in  respect  of  other  lands  within  the  distriiA 
became  liable  to  the  extraordinaiy  charae  aisenrf 
\x\K>ii  the  district  in  which  it  lay,  on  its  Sainff,  tA^ 
Bec^ea^X^y  \a  >^^  cocfisouQ\aa(stf»v,  indoaed  laS  oolti- 
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Tated  as  a  hop  ground.     Looking  at  the  40th 
section,    we    can    perhaps    understand   by  what 
accident    the    common    hinds    in    question    fell 
within    the  district  assigned;    the    reason    pro- 
bably was  that  a  line  had  to  be  drawn,  and  that 
line  happened  to  include  a  place  which,  at  the 
time,  no  one  ever  thought  in  the  least  likely  to 
become  a  hop  ground,  and,  through  that  accident, 
the  land  in  WaUh  v.  Trhn/nwr  became  liable  to  the 
eztraordiniiry  charge.    It,  however,  seems  to  me  a 
moBt  irrational  cuncl  sion  to  think  that  the  land 
in  that  case,  which  was  held,  on  its  being  turned 
into  a  hop  ground,  to  at  once  become  liable  to  the 
extraordinary  charge  assessed  on  the  district  in 
which  it  Imppened  to  be  included,  would,  if  it  had 
not  hap|>enea  to  fall  within  a  district,  have  been 
liable  to  no  charge  at  all.     It  was  accordingly 
admitted  by  Mr.  Edlin — ^and  he  could  not  help 
admitting  it,  else  he  could  ^ve  no  meaning  at  all 
to  the  latter  part  of  the  section  —that,  if  the  lands 
in  WdUh  v.  Trunmn-  had  been  accidentally  left  out 
of  the  district  which  was  assigned  at  the  original 
commutation,  the  commissioners,  on  the  lands  in 
qoeetion  being  turned  into  hop  grounds,  would 
ttKve  had  power,  under  the  subsequent  part  of  the 
42iid  section,  and  aided  by  the  subsequent  Act 
23  &  24  Vict.  c.  93,  s.  42,  to  assign  a  new  dis- 
trict   in    which    such    lands    would    have    been 
included.    But  it  is  at  the  same  time  contended 
that  it,  on  the  original  commutation,  no  district 
at  all  bad  been  assigned  within  the  parish,  the 
waste  lands   in    Walsh  v.    Trlimner  would  have 
remained  exempt  from  the  payment  of  tithcH  alto- 
gether, even  after  they  were  turned    into    hop 
gitmnds.    Thus,  according  to  the  argument  of  the 
plaintiff,  although  no  exemption  could  have  been 
claimed  for  those  lands  by  reason  of  the  accident 
of  their  not  having  been  included  in  a  district,  pro- 
Tided  a  district  was  assigned  within  the  parish, 
■till,  if  no  district  at  all  had  been  assigned,  they 
would  by   reason   of   that    accident    have    been 
aumpt.    That  seems  to  me  to  be  equally  absurd, 
ftr,  if  that  is  the  true  construction  of  the  statute, 
had.  newly  turned  into  a  hop  ground  or  market 
guden,  must  or  must  not  bear  an  extraordinary 
charge  according  to  the  accident  of  there  having 
or  not  having  been  a  district  assi^ed  within  the 
pwish  at  the  original  commutation.    Putting  a 
TBtkuial  construction  on  the  subsequent  part  of  the 
42Dd  section,  that  deals  with  the  case  of  lands  not 
within  a  district  assigned  by  the  commissioners  at 
the  original  commutation,  one  would  expect  that 
the  section  appdied  not  only  to  the  case  of  lands 
socidentally  or  intentionally  omitted  from  a  district 
made  at  the  time  when  the  original  commutation 
took  place,  but  to  all  lands  whatsoever,  unless  you 
can  establish,  on  the  construction  of  the  section, 
that  it  was  the  intention  of  the  latter  part  of  the 
lection    to  apply  the  machinery  by    which   the 
origina]  district  was  made,  and  the  outcoming  rent- 
ijiarge  for  the  extraordinary  cultivation  assessed, 
only  to  a  case  where  it  nad   become   advisable 
to  alter  a  district  formed  at  the  original  commu- 
tition,  so  as  to  make  it  include  land  within  the 
IMtfish  that  was  newly  cultivated  in  this  special 
mamMr.     So  if  it  haa  been  made  out  that  you 
Were'to  refer  to  the  proceedings  to  be  taken  in 
^kiTijg  an  original  oistrict   for  the  purpose   of 
hapnamg  the  new  charge  on  the  new  district  or 
the  land  newly  cultivated,  then  there  would  have 
hem  tfaa  oonnection  between  the  former  part  of 
the  seotioo  and  the  htter,  which  would  have  led 


me  to  think  that  the  latter  part  of  the  section  only 
applied  to  a  case  where  such  an  original  district 
had  been  made.  If,  however,  there  is  no  such 
connection,  then  the  reason  of  the  thing  seems  to 
suggest  the  true  interpretation  of  the  section, 
which  is  that  all  lands  newly  cultivated  so  as  to 
be  highly  productive,  are  to  give  to  the  incum- 
bent tlmt  which  he  would  unquestionably  have 
been  entitled  to  receive,  if  no  commutation  had 
taken  place.  It  may  well  be  that  as  to  all 
ordinary  productions  of  the  soil,  the  commutation 
of  tithe  is  final  and  conclusive,  but  in  respect  of 
this  exceptionally  lucrative  cultiviition,  these 
special  provisions  have  been  made.  We  now  come, 
at  the  end  of  sect.  42,  to  the  provision  in  question 
as  to  the  additional  charge  on  hop  grounds  and 
market  gardens  newly  cmtivated  as  such.  It  is 
Quite  obvious  that  the  words,  "  shall  be  charged  by 
tne  commissioners  at  the  time  of  such  new  culti- 
vation," do  not  refer  to  the  charge  to  be  made  in 
respect  of  a  district  in  the  parish,  if  there  was  a 
district  assigned  in  the  parish  at  the  time  of  the 
original  commutation;  but  the  section  provides 
for  a  separate  extraordinary  charge  in  this  case, 
distinct  from  a  charge  imposed  on  a  district  as- 
signed at  the  time  of  the  original  commutation. 
It  may,  I  think,  be  here  observed,  that  the  charge 
here  spoken  of  in  respect  of  a  new  district  coiud 
not  be  taken  to  be  the  cliarge  made  at  the  time  of 
the  formation  of  the  first  district.  I  can  imder- 
stand  a  difterence  in  time,  in  locality,  and  in  the 
productiveness  of  the  soil  as  having  an  effect  on 
the  valuation,  and  I  can  see  no  reason  why  these 
circumstances  should  not  be  attended  to  in  the 
valuation  to  be  made  at  the  time  of  the  new  culti- 
vation. It  must,  I  think,  be  a  new  chaise  in  respect 
of  the  new  cultivation,  and  this  new  charge  is  not  the 
same  as  the  extraordinary  charge  imposed  on  land 
within  a  district  formed  at  the  time  of  the  original 
commutation,  it  was  only  to  be  recoverable  in  like 
manner  and  subject  to  the  same  incidents.  It  thus 
appears  to  me  that  the  charge  is  a  new  charge  in 
respect  of  lands  newly  cultivated,  and  I  do  not  see 
anything  to  connect  the  existence  of  a  district  in 
the  parish  with  the  liability  of  lands  newlv  culti- 
vatea  as  market  gardens  in  a  parish  in  which  no 
district  was  formed.  To  come  back  now  to  the 
words  of  the  42  nd  section,  which  deals  with  the 
case  of  "  hop  grounds  and  market  gardens  newly 
cultivated  as  such,  beyond  the  limits  of  every 
district  in  which  any  extraordinary  charge  for  hop 
grounds  or  market  gardens  respectively  shall  have 
been  distinguished,  as  aforesaid,  at  the  time  of  the 
commutation."  What  is  the  meaning  of  these 
words?  I  believe  they  do  nothing  more  than 
indicate  the  possibility  of  some  connection  between 
an  original  district  and  the  additional  rentcharge, 
which,  under  a  later  Act,  the  commissioners  are 
called  upon  to  make.  But  when  you  find  there  is 
no  such  connection  between  them,  you  must  read 
the  words,  "  beyond  the  limits  of  every  district," 
Ac.,  as  equivalent  to  "  beyond  the  limits  of  any 
district,"  and  "  beyond "  simply  means  "  not 
within."  On  the  construction,  therefore,  of  the 
42nd  section,  I  should  conclude  that  which 
the  reason  of  the  thing  points  out,  that  this  pro- 
vision  is  applicable  to  the  newly  cultivated  land, 
and  that  the  commissioners  have  power  to  proceed. 
I  by  no  means  disregard  the  able  argument  of  Mr. 
Edlin  on  the  mode  m  which  thi&  c&\>&i&  <»yccL^^\si 
at  the  end  of  a  section  t\iBAi  «^«c\a  ^sin^  %i  ^t^-tvs^csql 
as  to  the  original  cominn\a\ioxL\  \sa\»  SX  ^«««i^  ^ 
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ffu;  mIu^  uil  htUiini^i  i/j  aw  Up  th(;  mea^unr  of 
whati  wiiK  *y^Hn^i^r*A  r^M^jtuii/U:  in  r^wfA  <A  iha 
ri'/hi  *4ilni  htf'*itu\Mrtit  Uj  th*;  Wi<^it  <n  trny  future 
iti'TMiiv';  ''ultivM.(if/rj,  itrid  U>  r^:)i/ipii^  that  right 
««  t'tUfthdihu  *f\*fr  xiiti  imr'itih.  Witb  rvinird  Vi  the 
Mi«i,i/;fm  </f  Ja  '5  Vii-t.  <•.  ^^2,  iJuit  w«fr«;  refeirtd  Ui, 
iJiif^  ^-lii'fi'J  Uf  fruit  r>UkiiUiiK^i»'  ocrlairj  of  th'^  prr*- 
vi*tH/f4i!  *;f  '/  A  7  Will,  4,  *•.  71.  1  d^i  n*n.  rnwifj  to 
|i^o  Mi  Utk''  ntUt  th<f  'v>rjMtni''tiun  to  Ur  put  u|Kin 
t\i4tt»ii  m^X\*tU¥,  Mit*iuf^  t\mi  ihtiir  Unj^uHfff^  is 
diff^fff it,  mini  i  \mi  UiHvkt'i  fpu^Uftu^  are  rujt  r^am^ 
Ut  in  2  A  *1  Vi'ft.  «•.  iU.  I  f/my  furtber  obHer\-e 
that  IN  ^^  A  7  Will.  4,  *•,  71,  wi  unfjueKtionable  di»- 
iiwiitm  IN  rniMli;  lMw<)<fri  rniirk(;t  gardeiut  and  other 
^rd/;riN  pr'>'lij''iri^  fruit.  Only  market  gardexui 
itr<f  put  mi  i\\it  Maine  ft^itin^  aH  hop  groundK  and 
<»n  a  (lilfer<fnt  frMin^  from  ordinary  gardenn.  It 
wan  a  amirnon  thin^  to  [jave  a  mrxluM  for  a  house 
m\i\  Kardmi,  hut  markH  ganUnH,  unconnected 
with  htmmm,  w^rre  difr«fr(;ntly  rffganlcd.  If  a  man 
liavin|£  a  rn'NhiN  for  a  houKe  and  y^nnV^n  were  to  turn 
)\\n  i(ard(*fi  inUi  a  rnarkf't  fi^nlen,  h(;  would  l>ec'ome 
lialiM*  in  n'MjNKJt  'if  the  larger  prcj<hiw;.  WliaUjver 
the  reaiuin  may  hiiv<*  lMM$n  wf*  find  the  Lef^inlature 
huM  niftfh)  the  uiNtitietion.  I  do  not  rr*ad  thtf  hoc- 
tiotiM  lA  H  A  4  Viet.  r.  \U  that  were  referrcjd  to,  aH 
op|>oN<*d  to  the  viifw  that  I  have  taken.  I  Hhould 
riHul  th(*  *V*\n\  mK^ion  of  ii  A  3  Viet.  c.  (52  aH  in- 
('4»ndiKl  to  put  a  pariMihial  afrreemcnt  on  the  same 
f(H>tlnK  UN  an  award  tnade  t)y  the  commiKRioncrH, 
and  I  nhould  tnnit  the  42nd  neetion  of  0  A  7  Will.  4, 
'e.  71 1  aM  applieahio  to  the  part  oular  caRe  now 
U'fore  UN.  mt  42nd  H<H*tlon  of  %\  A  24  Vict.  c.  93 
eiinflrmN  the  view  thiit  I  have  taken.  ThutKocaion 
pfovldeti  that,  wheti  the  commiNHionerH  are  re- 
cjueNtml  in  the  nuinnf*r  providinl  hy  the  Act  to 
eharHfe  an  lulditional  renU^harf^  on  market  gArdonH 
(th(7  helnf(  the  N|N«<MeN  to  which  we  ou^ht  to  con- 
fine our  attf^ntion),  the  commiHHionerH  may  declare 
the  landN  within  the  imrinh  newly  cult  ivatcnl  in  thin 
way,  a  dJNtrict.  The  Hin^tion  iihch  the  wordH,  **  be- 
yond the  liniitH  of  any  diHtrict,"  the  word  "any" 
U'lntf  here  NuhHtituted  for  tlie  won!  "  every," 
whlc»li  iH  UNed  in  the  42n<l  Heetion  of  (i  A  7  Will.  4, 
0,71.  The  wonl  "every,"  which  mijifht  Ih»  held  in 
one  HeuNe  to  include  Nonie  or  each  of  a  thing  actu- 
ally ttxiNt(n|(,  in  turmnl  into  "any.**  "  Beyond  the 
linilta  of  any  diMtri<»t,**  cleiirly  meatiH  "  not  within 
a  dlNtrifi..**  I  think  that  the  jirovisionH  of  HtM't.  42 
of  *iU  A  24  Vict.  0.  Wl»  juHtiry  the  iHrnc^lunion  at 
which  I  have  arriv«Hl.  I  H(H>  no  reason  for  limiting 
the  lialiility  of  Uie  land  in  thiH  cane,  and  I  find  no 
Unguage  in  the  iitatut4«  which  enahloR  me  to  aay 
that  the  eomnuNnionem  are  wrong  in  proceeding  to 
imiHMe  an  extnumlinarv  rentcharge  in  re  (Hvt  of 
thi^Ne  laiidit.  I  think,  ti\erefort\  there  ought  to  be 
judgment.  (t>r  the  defeiuiantN. 

M,  Smith,  4.  I  am  of  the  name  O))inion.  The 
queation  in,  whether  the  }x>i<n»r  of  thoci>mmi8»ionera 
to  im|>tMean  additional  ivntcharge  on  hop  grounds) 
and  market  gardemt,  newly  c\dtivat4Hl  a«t«ucn,  under 
^  A  7  Will,  4s  e.  ^>l,  8.  4^,  i)t  hy  implit^ation  limited 
\\\  the  (^uie  of  laiuin  in  a  mrtHh,  in  which,  at  the 
iMTi^iiuU  oomnuitation,  a  aistrict  or  district-s  were 
aanigiieii.  There  i*  no  express  lin\iUiti(\n  i^  their 
|H>w«r  to  do  ao,  ft>r  you  can  tndy  arer  of  the  Wmda 
m  ihia  oMii^  that  they  ai>»  "  beyxMid  the  limits  of 
•twy  diaUriet^'*  A<^.  *  Their  pow^r,  th«i,  ia  noi 
•X|WMhp  HmiM  to  a  OMie  whew  a  diatrict  waa 
or^nal%>  aaai|{i^«^  within  the  fiarish.  It  theru  the 
poww  ia  ao  limitM  at  alU  it  mnat.  be  by  implioii* 
ft«i^    lait  aolimitp^f  I  mi^  nmiark*  at  th«  out* 


I  aet,  that  oo  aoond  reaaon  oould  be  pointed  oat  for 
'  such  a  limitation ;  becaxiBe,  if  thefie  were  such  a 
Hmitatioii,  this  oonseqnenoe  would  follow:  sap- 
poising  a  pieoe  of  gronod  of  twenty  acxva  to  oe 
newly  cnltiTated  a«  a  bop  ground  or  market 
garden,  ten  acreK  being  in  pariui  A.,  within  whidi 
a  diatrict  bad  be^^n  aaaigned,  and  the  other  ten 
being  in  parish  B.,  in  which  no  diatnct  had  been 
asKigncxL  tljen,  if  Buch  a  limitation  exiated,  thiN 
oonMKinenoe  would  follow,  that  the  ten  acrea  in 
parinh  A.  would  be  subject  to  an  extraordiiiaiy 
charge,  and  the  ten  acrea  in  panah  B.  woold  not 
There  neemB  to  be  no  juat  reason  why,  in  the  csmb 
of  Knch  newly  cultivated  hop  grounda,  or  markBt 
gardens,  any  such  distinction  shonld  be  made. 
Then,  to  see  whether  thia  limitation  is  to  be  fbnad 
in  the  Act  by  necessary  implication,  we  most 
look  at  the  mode  in  which  the  scheme  of  the 
Le^lature  is  framed.  Now  the  object  of  having 
a  district  appointed  is  apparently  this,  that  in  case 
any  of  the  land  within  a  district  shall  cease  to  be 
cultivated  as  hop  grounds  or  market  gardens,  they 
shall,  on  ceasing  to  be  so  cultivated,  revert  to  thie 
ordinary  char]^  which  lands  under  ordinair  culti- 
vation are  subject  to.  Accordingly,  under  the  40th 
section  of  6  <k  7  Will.  4,  c.  71,  on  the  application 
of  the  landowner,  a  district  vras  to  be  formed,  and 
this  provision  was  clearly  inserted  for  the  benefit 
of  the  landowner.  The  42nd  section  then  declared 
what  was  to  be  done  on  the  conmiutation  of  the 
tithes — viz.,  that  the  amount  which  should  be 
charged  by  such  apportionment  on  any  hop  gnnmds 
or  market  gardens  m  any  district  so  to  be  asngned 
should  be  aLstinguishcd  into  two  parts,  to  be  called 
the  ordinary  and  the  extraordinary  charge,  and 
that  all  lands  which  should  cease  to  be  cultivated 
as  hop  grounds  or  market  gardens  shonld  be 
cliargcd  with  the  ordinary  charge  only.  That  is 
the  first  enactment.  The  second  part  went  on  to 
provide  for  the  case  of  all  lands  that  might  be 
newly  cultivated  as  hop  grounds  or  market  gardens 
after  the  conunutation,  which  were  to  be  oiiarged 
with  an  additional  amount  of  rentchar^  equal  to 
the  extraordinary  charge  per  acre  on  hop  grounds 
or  market  gardens  in  that  district.  Therefore, 
when  lands  within  an  assigned  district  were 
brought  into  this  new  cultivation,  they  became 
liable  to  a  rentcharge  equal  to  the  extraordinary 
charge  in  that  district.  Now  comes  the  third 
part  of  the  clause  on  which  the  question  arises. 
(Tlie  learned  judge  here  read  the  latter  part  of  the 
4c2nd  section.)  So  far  from  the  latter  words  being 
bound  up  with  the  existence  of  a  district  in  a  given 
parish  and  of  an  extraordinair  charge  upon  that 
aistrict,  the  mode  of  charge  is  left  at  large.  Ji  it  had 
been  intended  to  confine  the  imposition  of  an  extra- 
ordinary charge  upon  newly-cuitivated  lands  to  the 
cajte  of  lands  withm  a  parish  where  a  district  had 
Ixx'n  assigned.  I  should  have  expected  that  the 
Ijegislatun^  would  have  referred  to  the  extra- 
oniinary  charge  imposed  withm  the  district  as  some 
standani  for  the  commutation  on  the  newly-culti- 
vated lands  beyond  the  district.  But  that  is  not 
done,  and  the  charge  to  be  made  is  independuot 
altof^ther  of  the  extraordinary  charge  to  be  made 
withm  a  district-  If  that  is  so,  why  should  not 
that  be  done  in  an  a4i<nnin^  parish,  as  well  as  in 
the  parish  in  which  a  district  has  hewn  fmned. 
The  lat^r  Act  C2S4SK4  Vict,  c  (^  a.  42),  whidi 
enables  the  commissioners  to  create  a  new  district 
in  Twpe<<t  of  lands  newly  cnldTMied,  seems  to  me 
to  bring  the  oaae  of  new^f  cnhiTatod  lands  in  any 
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parish  into  precisely  the  same  condition  as  the 
newly  cultivated  land  in  a  piirish  in  which  a 
district  has  heeu  formed.  On  reading  the  two 
aections  together,  I  can  come  to  no  other  conclusion 
than  this,  that,  there  being  no  express  limitation 
in  the  Act,  there  is  nothing  to  show  by  necessary 
implication  that  we  ought  to  confine  the  last  pro- 
▼inon  of  the  42nd  section  of  6  &  7.  Will.  4,  c.  71,  to 
tbe  case  of  a  parish  in  which  a  district  was  formed 
al  the  original  commutation.  The  whole  argument 
for  the  plaintiffs  depends  on  the  correctness  of  the 
proposition,  that  the  formation  of  a  district  in  a 
pansh  at  the  time  of  the  original  commutation  is  a 
neoessary  condition  precedent  to  the  bringing  of 
lands,  newly  cultivated  as  hop  grounds  or  market 
nrdens,  under  the  operation  of  a  new  assessment. 
The  argument  has  not  satisfied  me  as  to  the 
correctness  of  that  proposition,  and  I  therefore 
think  our  judgment  must  be  for  the  defendants. 

JudgnieiU  for  defetidanU. 

Attorneys  for  plaintiffs,  Andreio  and  Atkhis. 

Attorneys  for  defendant,  Whife^  Borrett,  and  Co. 


COUBT  OF   SXCKSQUSB. 

Beported  \ij  H.  Lxioh  and  B.  A.  Kihglakk,  fiaqra., 

Ufirristeni  ai-Law. 


TuesdAiy,  Jiuic  6,  1871. 
The  Attorn ey-Gbxkkal  v.  Phillips. 

ReveuHe — Stamp  duty — Benefit  btdldlny  meiehj — 
Receipt  given  by  secretary  oJ\  for  rout  ofprenusrg 
mortgaged  by  a  taeriiber  to  the  society — Liability 
of  to  stamp  duty — 10  Geo.  4,  c.  5(5,  s.  37 — 
6  ^  7  TTitt.  4,  c.  32. 

By  one  of  the  rales  of  a  beiu'fit  biiildifig  sociHy,  duly 
reguffered  pnrsuaHt  to  the  6  ^7  Will.  4,  c.  32, 
every  iiheuiber  receivltiy  an-  advance  wan  to  give 
Mecurity  by  mortgage  to  tJte  sat Itf action  oftJie 
board,  and  repay  tlie  amoiiutf  with  interest f 
by  agreed  -monthly  installments.  K.  was  tfie 
oeetipier  of  a  cottage  and  premises  as  tenant  to 
the  otcner,  wlu),  being  a  duly  rn rolled  member  of 
the  eodeiy,  had  rtiortga^ged  tJie  said  pre^nises  to  the 
inutees  ofth/e  society  as  security  for  ah  advance 
made  to  him  out  of  the  funds  of  the  society  pur- 
ntant  to  the  provisions  of  tlve  said  Act.  The  mort' 
gagor  having  made  default  in  his  payvients  of 
imieresi  and  other  moneys  to  tlve  trustees  under  the 
mortgage  deed,  the  latter,  in  pursuance  of  the 
powers  in  such  deed  contained,  entered  into  the 
potseesion  and  into  tlie  receipt  of  (lie  rents  and 
imjfits  of  Vie  said  mortgaged  premises,  and  whilst 
iM  siteh  possession,  ana  whilst  the  mortgage  deed 
was  in  force  and  unsalisfied,  K.  paid  to  tlie 
defendant,  as  the  secretary  to  such  society,  the 
sum  of  12Z.  for  rent  of  the  said  premises,  and 
the  drfendant  tliereuvon  gave  him  an  unstamped 
receipt  for  the  same  in  the  following  form :  "  Tem- 
perance Land  and  Building  Society  (enrolled  as 
the  Temperance  Benefit  Building  Society.)  No. 
2667.  4,  Ludgaie-hiU,  London.  16th  Oct.  1870. 
Received  of  Mr.  0.  C.  Knigjvt  12i.  rerU  of  premises, 
BamhiOve  Cottage,  East  Moulsey,  due  Micliashnas 
1870.  For  the  trustees  of  the  society,  Henry  J. 
PhSUpe,  secretary." 

Heldt  fry  the  Court  of  Exchequer  (Kelly,  G.  B.,  and 
MartM^  Bramweu,  and  Vleasby,  BB),  giving 
jmdgmetU  in  favour  of  the  Crown,  that  the  receipt 
m  ammHUm  was  liable  to  and  required  a  stamp. 
B  aid  noi  eome  within  any  of  the  several  classes 
^  docmmenlB  easempied  from  stamp  duty  by  sect. 


37  of  the.  10  Geo.  4,  c.  36,  but  was  to  all  intents  a 
document  given  as  beticeen  landlord  and  tenant,  in 
pursuance  of  a  contra^  between  thetn,  and  by  tlie 
erpress  terms  of  the  document  itself  was  stated  to 
be  a  receipt  for  rent  received  by  the  landlord. 
Special  Case. 

1.  This  is  a  proceeding  brought  by  the  Attorney- 
General  against  the  defendant,  tor  the  forfeiture  by 
him  of  a  penalty  of  lOL  for  signing  the  receipt 
hereinafter  mentioned  without  the  same  being  duly 
stamped,  and  by  the  consent  of  the  parties,  and  by 
the  order  of  Martin,  B.,  dated  the  6th  Deo.  1870, 
according  to  the  Act  (22  &  23  Vict,  a  21,  s.  10), 
this  special  case,  without  pleadings  has  been  stated 
for  the  opinion  of  the  court. 

2.  The  Temperance  Permanent  Land  and  Build- 
ing Society  is  a  Benefit  Building  Society,  duly 
registered  under  the  name  of  "The  Temperance 
Permanent  Benefit  Building  Society,"  pursuant  to 
the  Act  of  6  A  7  Will.  4,  c.  32.  The  drfendant, 
who  is  the  secretary  of  the  said  society,  on  the  15th 
Oct.  1870  received  from  Mr.  G.  C.  Knight  the  sum 
of  121.,  and  thereupon  signed  and  gave  to  the  said 
G.  C.  Knight  the  receipt  set  forth  in  this  parag^ph, 
the  said  receipt  not  being  stamped. 

Copy. 
Temperance  Permanent  Land  and  Building  Society  (en- 
rolled as  The  Temperance  Permanent  Benefit  Bailding 
Society.) 

4,  Lndgate-hill. 
No.  2667.  London,  15th  Oct.  1870. 

Beceived  of  Mr.  G.  C.  Knight  twelve  poonds,  rent  of 
premises,  Bamhove-oottage,  East  Momsey,  due  at 
Michaelmas  1870. 

For  the  tmsteee  of  the  society, 
12^  Hbnby  J.  Phillips,  Secretary. 

3.  The  said  G.  0.  Knight  was,  prior  to  the 
attornment  hereinafter  mentioned,  the  oc^cupier  of 
the  cottage  and  premises  mentioned  in  the  said 
receipt  as  tenant  to  the  owner  thereof,  who,  beine 
a  duly  enrolled  member  of  the  said  society,  hacl 
mortgaged  the  same  to  the  trustees  of  the  said 
society,  as  security  for  an  advance  made  to  him 
out  of  the  funds  of  the  said  society,  in  accordance 
with  the  provisions  of  the  Act  6  &  7  Will.  4,  c.  32. 
In  the  mortgage  deed  were  contained  the  following 
provisions : 

And  it  ih  hereby  agreed  that  if  three  of  the  monthly 
subscriptions  herem  provided  for  shall  be  in  arrear  and 
nnpaid,  or  if  default  be  made  by  the  said  mortgagor,  his 
trustees,  executor",  administrators,  or  assigns,  in  obser- 
vance or  performance  of  same  agreement,  covenant,  mle, 
or  bve-law,  herein  contained  or  incorporated  by  reference, 
or  ;if  the  said  mortgagor  shall  be  bankrupt,  or  in  insol- 
vent  circumstances,  or  make  any  ffeneral  arrangement 
with  his  creditors,  whether  by  deed  or  otherwise,  then, 
and  in  any  and  each  of  such  events,  the  said  trustees 
ma^  at  any  time  thereafter,  and  from  time  to  time,  in 
theu:  absolate  discretion,  do  all,  any,  or  either  of  the 
foUowing  acts,  that  is  to  say,  distrain  for  the  amount  of 
any  monthly  subscriptions  and  fines  which  shall  be 
in  arrear  and  unpaid,  and  of  anv  payments  made  by 
the  said  trustees  under  the  power  hereby  conferred  upon 
them,  as  for  rent  in  arrear  upon  a  common  demise; 
or  enter  into  possession  of  the  premises,  or  receipt 
of  the  rents  and  profits  thereof,  or  appoint  a  collec- 
tor of  such  rents  or  profits  at  a  reasonable  remuneration, 
or  demise  the  premises,  or  any  part  thereof,  for  any  terms, 
and  upon  any  conditions,  or  complete  any  unfinished 
buildings  thereon,  or  repair  the  said  premises  when  and 
as  the  said  trustees  shall  deem  any  repair  needful  or  expe- 
dient,  and  for  such  purposes  enter  into  such  oontraots  as 
tiiev  may  think  proper  and  expedient,  or  insure  any 
boildinffs  on  the  said  premises  from  fire  in  such  sums  as 
the  said  trustees  BhsJl  deem  expedient,  or  pay  any  rates 
or  taxes  due  in  respect  of  the  said  premises,  and  may,  in  ' 
their  absolute  disoietion,  either  before  or  alter  doing  anv 
Buoh  act  as  aforesaid,  and  subject  or  not  to  tAm  ^^v^ 
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demise,  Bell  the  premises,  or  any  part  thereof,  by  pnblio 
anction  or  private  contract,  sabject  or  not  to  any  spe- 
oial  or  other  conditions,  as  to  title  or  otherwise,  and  may 
buy  in  or  rescind  and  resell  without  responsibility  for 
loss,  and  may  do  all  things  necessary  for  effeotoating 
demises  and  sales,  and  allow  the  whole  or  any  part  of  the 
porchase-money  to  remain  on  security  of  the  premises, 
on  such  terms  as  they  shall  think  fit,  and  shall,  out  of 
the  said  rents  and  profits  and  moneys  arising  from  salee, 
or  any  or  either  of  them  (so  far  as  the  same  will  extend), 
firstly  pay  the  rates  and  taxes  in  respect  of  the  premises, 
the  costs,  charges,  and  expenses  of  distraining,  takinsr 
possession,  or  oJF  the  collection  of  rents  and  profits,  and 
of  the  letting  and  sale,  and  of  the  compleuon  of  any 
buildings,  and  the  repairs  and  insurance  of  the  premises, 
and  all  other  costs  and  outgoings  incurred  or  payable  in 
respect  of  the  premises,  together  with  interest  thereon 
respectively,  at  the  rate  of  51.  per  centum  per  annum, 
from  the  respective  times  of  any  such  payments ;  and 
next  retain  for  the  said  society  all  subscriptions,  interest, 
fines,  and  other  moneys  dae  or  payable  by  the  said  mort- 
gagor, his  heirs,  executors,  administrators,  or  aa«i  gns,  to 
the  said  societv,  in  respect  of  any  share  or  shares  therein, 
or  otherwise  by  virtue  of  the  rules  or  bye-laws  for  the 
time  being  of  the  said  society,  or  of  these  presents,  as  on 
a  v^cmption  by  the  said  m  rtgagor  of  the  said  premises, 
at  the  date  of  the  receipt  of  such  moneys  ;  and  pay  the 
surplus  (if  any)  to  the  said  mortgagor,  his  executors, 
administrators,  or  assigns.  And  it  is  hereby  further 
agreed  that  every  such  demise  and  sale  as  aforesaid  may 
be  made  with  or  against  any  further  consent  from  the 
saiil  mortga^r,  hiH  heirt<,  executors,  administrators,  or 
assigns ;  ana  that  the  receipts  of  the  said  trustees  shall 
discharge  lessees,  tenants,  occupiers,  purchasers,  and 
other  persons  paying  rents,  profits,  purcnase,  and  other 
moneys  to  such  trustees  or  to  the  said  society,  from  the 
same  and  from  seeing  to  the  application  thereof.  And 
that  the  rules  for  the  time  being  of  the  society  shall 
apply  to  this  mortgage,  and  be  taken  by  reference  as  in- 
corporated herein,  except  so  far  as  the  same  has  been 
waived  by  these  presents. 

A  print  of  the  said  rules  is  annexed  hereto,  and 
is  to  be  taken  as  part  of  this  case. 

The  said  mortgage  was  in  force  and  unsatisfied 
at  the  time  when  the  said  receipt  was  signed  and 
given  by  the  said  defendant  to  the  said  G.  C. 
Knight,  and  the  said  member  had  made  default  in 
the  payments  to  the  said  mortgage  deed  cove- 
nanted to  be  made  by  him  to  the  said  trustees,  and 
the  trustees  had,  by  virtue  of  a  power  in  that 
bf'half  contained  in  the  said  mortgage  deed,  en- 
tered into  the  receipt  of  the  rents,  and  the  said  G. 
C.  Knight  had  attorned  tenant  to  the  said  trustees. 
The  said  sum  of  12Z,  so  received  was  forthwith  paid 
by  the  secretary  into  the  Union  Bank,  to  the  credit 
of  the  society's  account,  and  was  placed  to  the 
credit  of  the  members  in  the  society's  books,  and 
was  received,  and  the  receipt  therefor  was  given, 
in  exercise  of  the  powers  contained  in  the  said 
mortgage-deed,  and  hereinbefore  set  out. 

4.  The  question  for  the  opinion  of  the  court, 
which  is  to  have  power  to  draw  inferences  of  fact, 
is,  whether  the  said  receipt  was  liable  to  stamp 
duty  ? 

It'  the  court  should  answer  the  question  in  the 
affirmative,  judgment  is  to  be  entered  for  the 
Crown  for  a  penalty  of  \0l.  with  costs;  and  if  the 
court  should  answer  the  Question  in  the  negative 
judgment  is  to  be  entered  for  the  defendant,  with 
costs. 

By  sect.  37  of  the  old  Friendly  Societies  Act 
(10  Geo.  4,  c.  56)  it  was  enacted  that — 

No  copy  of  rules,  power,  warrant,  or  letter  of  attorney, 

granted  or  to  be  granted  bv  any  person  as  trustee  of  any 

society  established  under  this  Act,  for  the  transfer  of  anv 

shnres  in  the  pnhlio  /nnds,  standing  in  the  name  of  such 

trustee,  dot  any  rece.pU  given  for  ony  dividend  iu  way 

pablio  atook  or  fond,  or  interest  of  Exchequer  bilU,  nor 

anf^  receipt  nor  any  entry  im  any  hook  of  receijptu  /or 


money  deposited  in  the  funds  of  any  svch  Boeiety ;  nor  for 
any  money  received  by  any  member,  his  or  her  executors, 
administzators  or  assigns,  or  attorneys,  from  the  faads 
of  such  society,  nor  any  -bond  or  other  seooritj  to  be 
given  to  or  on  account  of  anv  such  society,  or  by  the 
treasurer  or  trustee,  or  any  omcer  thereof ;  not  any  draft 
nor  order,  nor  any  form  of  assuranoe ,  nor  any  appoint- 
ment  of  any  agent,  nor  any  certificate  or  other  iBstruBsni 
for  the  revocation  of  any  such  appointment;  Her  mif 
other  instrument  or  document  whatever  required  or  ovike- 
rised  to  he  aiven,  issued,  signed,  made  or  yrodmeed  is 
pursuance  of  this  Act,  shall  be  stibjeot  ot  Bable  to  or 
charged  witn  any  stamp  duty  or  duties  whatsoever. 

And  by  sect.  4of  6  &  7  Will.  4,  c.  32  (the  Act 

for  the  regulation  of  Benefit  Building  Societies), 

it  is  enacted  that — 

All  the  provisions  of  the  above-mentioned  Act, 
10  Geo.  4,  c.  56,  and  also  the  provisions  of  4  &  5  Will.  4^ 
c.  40,  amending  the  same,  so  far  as  the  same  or  any  part 
thereof  may  be  applicable  to  the  purpose  of  any  benefit 
building  society,  and  to  the  framing,  oertitying,  euoDiag, 
and  altering  the  rule .  thereof,  shall  extend  and  apply  to 
such  benefit  bmlding  society  and  the  rules  thereof,  in 
such  and  the  same  manner  as  if  the  provisions  of  the  said 
Acts  had  been  herein  expressly  enacted. 

The  object  of  the  society,  as  stated  by  Bale  1  of 
the  printed  rules  thereof,  was  to  roiae,  by  sub- 
scription of  the  members,  and  in  shares  of  30L 
each,  a  fund  out  of  which  each  member  should 
receive  the  amount  or  value  of  his  share  or  shares 
for  the  erection  or  purchase  of  a  dwelling-boose  or 
dwelling-houses,  or  other  real  or  leasehold  estate, 
pursuant  to  6  A  7  Will.  4,  c.  32. 

By  Rule  11  the  Board  were  empowered  to 
advance  to  members,  out  of  the  funds  of  the 
society,  the  amount  of  their  shares ;  and  by  Bole 
12  every  member  receiving  an  advance  shall  give 
security  by  mortgage  to  the  satisfaction  ci  the 
board,  and  shall  repay  the  amount,  with  such 
interest  as  may  be  agreed  upon,  by  such  monthly 
instalments  as  shall  Be  agreed  upon. 

Croiiipton  Hutton  (with  him  were  Hie  Attorney- 
General  (Sir  R.  P.  CoUier,  Q.  C.)  and  The  SoUeaor- 
Geiieral  (Sir  J.  D.  Coleridge,  Q.  C.)  for  the  Crown. 
— Independently  of  any  statutory  exemption  ficom 
stamp  duty,  the  form  of  this  instrument  is  sudi 
that  it  would  be  liable  to  the  ordinary  penny 
receipt  stamp ;  but  then  the  defendant  cudnis  ex- 
emption under  sect.  4  of  6  &  7  Will.  4,  c.  32 
(the  Benefit  Building  Societies  Act),  which  has 
been  held  to  incorporate  into  it  the  exemption 

fiven  by  the  37th  section  of  the  previous  Act  (the 
'riendly  Societies  Act,  10  Geo.  4,  c.  56).  The  defen- 
dant will,  it  is  understood,  contend  that  this  insteu- 
ment  is  exempt  under  this  section  as  being  a 
"  receipt  given  for  money  deposited  in  the  fun£  of 
any  such  society,"  &c.,  or  at  all  events  that  it 
comes  within  the  latter  words  of  that  section, 
"any  other  instrument  or  document,*'  Ac.  (He 
was  here  stopped  bv  the  court,  who  called  upon) 

Qimin,  Q.  Cf.  (with  whom  was  Crompton),  for  the 
defendant,  to  support  the  claim  to  exemption. — 
The  6  &  7  Will.  4,  c.  32  (the  Benefit  Building 
Societies  Act),  clearly  contemplated,  in  eaqnress 
terms  (see  sects.  1,  3,  and  5),  tne  carrying  out  its 
objects  by  the  machinery  of  mortgages  by  meuiB 
either  of  members  or  strangers  mortgaging  tbeir 
property  to  the  society.  A  mortgage,  thereSne,  is 
the  chief  means  and  machinery  upon  wfaidi  ths 
society  depends,  and  they  have  therefore  to  carry 
such  mortgage  out  and  enforce  it  in  all  its  conse- 
quences. On  such  mortgages  themselvee  it  will 
be  admitted  by  the  Crown  no  stamp  duty  is  re- 
c\\uiedL.  Cynft  ol  t\\A  mays  or  means  of  eoforoing 
«Tx<dh.  «b  mcn\i^5M^  >&  V)  ^^  Nx^^sXah^  *         ~  ~ 
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Ex.] 


Thb  Attoknet-Gikx&al  v,  Puilufs. 


[Ex. 


mortgagees  in  possession,  and  receiving  the  rents 
of  the  mortgaged  property ;  and  (clearly  if,  instead 
of  taking  possession,  the  society  had  received  thin 
money  from  the  member  himself,  no  stamp  duty 
coold  have  been  enforced  on  the  i-eceipt.     All, 
therefore  that  they  have  done  is  by  the  machinery 
of  the  mortgage,  which  the  Act  of  Parliament 
expressly  authorises,  to  enforce  payment  of  the 
laDscriptionB ;  and  the  money  received  from  the 
tenant,  though  it  may,  as  between  landlord  and 
tenant,  be  rent  in  a  sense,  yet  in  the  ^nds  of  the 
society    it  is  merely   a  mode  of   enforcing    the 
payment  of  the  member's  subscription.      It  was 
purely  a  building  society's  transaction  within  and 
contemplated    by  the    Act    of   Parliament,    and 
entirely  different  from  the  recent  case  in  this  court 
of  Ths  Attorney-General  v.  G'ditin  and  others  (40 
L.  J.  134,  Ex. ;  L.  Rep.  6  Ex.  193)  with  reference 
to  the  stamp  duty  upon  a  negotiable  instrument, 
where  it  was  held  that  the  drafts  thei*e  in  question 
were  liable  to  stamp  duty,  because  the  transaction 
wtm  clearly  a  banking  transaction,  and  not  one 
within  the  operations  of  either  a  benefit  building 
aociety  or  a  friendly  society.    The  only  difficulty 
in  the  defendant's  way  in  the  present  case  is  that 
the  receipt  was  given  to  the  tenant.     [Bramwell, 
B. — By  your  contention  the  Crown  would  need- 
lessly lose  a  penny,  because,  if  the  society  had 
paid  it,  they  would  be  entitled  to  deduct  it  as  part 
of  their  mortgage  costs  from  the  mortga^r ;  and 
if  the  society  nad  not  entered  into  possession,  and 
if  the  mortgagor  himself  had  given  the  receipt,  the 
Grown  would  have  got  a  penny  stamp  upon  it. 
The  truth  is  that,  if  you  are  right,  the  mortgagor 
win  save  a  penny.]    The  Act  of  Parliament  meant 
to  exempt  from  stamp  duty,  not  only  the  mort- 
ngor  and  mortgagee,  but  all  persons  dealing  with 
the  society,  and  it  has  been  expressly  decided  that 
a  niort^;age  made  to  a  stranger,  not  a  member  of 
the  society,  did  not  recjuire  a  stamp :  (see  the  case 
in  Ghanoerr  before  Sir  W.  P<^  Wood,  V.C,  of 
Thorn  v.  Groft,  15  L.  T.  Rep.  N,  S.  205 ;  36  L.  J., 
69,  Ck ;  L.  Kep.  3  Eq.  193.)    [Martin,  B.,  refers 
to  The  Trustees  of  the  Royal  Liver  Friendly  Society 
T.  The  GommisBionera  of  Inland  Revenii^f  21  L.  T. 
Rep.  N.  S.  721 ;  39  L.  J.  37,  Ex.  s.  c.  nom.  In  the 
fntMer  of  the  Boyal  Liver  Friendlu  Society   (L. 
B».   5  Ex.  78.)]    That  was  not  the  case  of  a 
Imuding  society,  but  one  under  the  new  Friendly 
Societiee  Act  (18  &  19  Vict.  c.  63,  s,  37),  in  which 
'  oertain  words  (*<  other  security'*),  which  were  in 
the  corresponding  section  of  the  old  Act  (10  Geo. 
4,  c.  56,  e.  37)  were  omitted.    The  present  case, 
however,  was  under  the  old  Act  of  Geo.  4.    What 
the  Act  intended  was,  it  was  submitted,  to  faci- 
litate in  eyery  way  the  lumd  fide  transactions  of  a 
society  of  this  kind,  and  what  was  done  here  was 
sn  Act  bond  fide  carrying  out  the  objects  of  the 
society ;  and  it  was  exempt  fW>m  duty.    Had  the 
mortgagor  directed  the  tenant  to  pay  his  rent  to 
the  society  in  payment  of  his  subscriptions,  it  could 
not  be  oontenaed  that  the  receipt  would  be  liable  to 
duty,  and  how  does  what  was  done  differ   from 
thftt  P    The  fact  of  Knight  being  a  stranner  was 
immaterial,  according  to  Thome  v.  Croft  (viti  6i«p.), 
in  which  Wood,  V.G.  considered  himself  bound  by 
the  case  of  Walktfr  v.  Giles  (6  G.  B.  662 ;  18  L.  J. 
323,  G.  P.),  the  decision  in  which  case,  the  Yice- 
Ghftnoellor  said,  was  solemnly  affirmed  in  Barnard 
T.  PUawnihy  cited  in  a  note  to  Walker  y.  GUes, 
(6  C.  B.  606,  and  18  L.  J.  330,  G.P.)    The  words  of 
87  of  10  Geo.  4,  a  56,  ooyar  moneys  reoeiyed 


from  the  society,  and  moneys  i*eceiyed  by  the  society 
in  carrying  out  the  purposes  of  the  Act,  and 
althougn  the  word  "  aeposited  "  in  that  section 
may  not  strictly  be  applicable,  yet  it  is  svmill  casu 
to  a  benefit  society.  The  only  moneys  received  by 
a  building  society  are  the  subscriptions  of  members 
in  repaying  advances,  and  the  comt  would  construe 
this  as  a  receipt  for  money  **  deposited  in  the  funds 
of  the  society."  The  latter  words  of  that  section 
too  were  very  wide,  "  nor  any  other  instrument," 
&c,,  and  might  be  called  in  aid  of  the  defendant's 
argument.  This  being  clearly  a  document  given 
for  cairying  out  the  machinery  of  the  mortgaffe, 
authorised  and  contemplated  by  the  Act,  and  S  Uie 
court  see  it  to  be  such  a  document  they  will  hold 
it  to  come  within  these  last  words,  if  not  within  the 
earlier  portion  of  the  section.  The  constmction 
put  by  the  Yice-Ghancellor  upon  that  section  was 
that  it  gave  a  general  exemption  from  stamp  duty, 
being  £-awn  in  the  largest  terms,  and  extending 
to  every  period  of  the  existence  of  the  societies 
formed  under  the  Act.  As  a  matter  of  fact  this 
was  the  first  time  since  the  Act  of  Geo.  4,  that  the 
Grown  had  sought  to  charge  the  duty  in  such  a 


case. 


Kelly,  C.B. — I  think  it  is  quite  clear  that  the 
instrument  in  question  in  this  case  reouires  a 
stamp.  It  is  not,  and  indeed  it  cannot  be,  con- 
tended under  the  Stamp  Act,  that  a  receipt  between 
landlord  and  tenant  for  a  sum  of  money  for  rent 
due  is  not  within  the  Stamp  Act,  and  does  not  re- 
quire a  stamp.  The  only  question  is  whether  this 
instrument  comes  within  any  of  the  classes  of  ex- 
emption to  be  found  in  the  4th  section  of  the 
6  «k  7  Will.  4,  c.  32.  The  only  exemptions  which 
could  possibly  apply  to  an  instrument  of  this 
description  are,  nrst,  "  any  receipt  given  for  any 
dividend  in  any  public  stock  or  fund,  or  interest 
of  Exchequer  bills ; "  it  is  not  within  those  words ; 
"nor  any  receipt  nor  any  entry  in  any  book  of 
receipt  for  money  deposited  in  the  funds  of  any 
society" — it  is  not  within  those  words ; "  Nor  for  any 
money  received  by  any  member  irom  the  fundd  of 
such  society," — it  is  clearly  not  within  those  words. 
Then  comes  this  further  exemption,  **  Nor  any  bond 
nor  other  security  to  be  given  to  or  on  account  of 
any  such  society.  It  is  clear  that  this  is  not  a 
**  bond  or  any  other  security  "  given  to  the  society. 
But  it  has  been  contended  by  Mr.  Quain  that, 
because  a  mortgage  given  to  a  society,  or  on  ac- 
count of  a  society,  of  this  description,  does  not 
require  a  stamp,  therefore  this  receipt  does  not 
require  one.  I  am  quite  at  a  loss  to  understand 
the  connection,  or  even  to  see  the  slightest  resem- 
blance between  the  one  and  the  other.  It  is  quite 
clear  that  a  mortga^,  whenever  it  is  executed, 
on  account  of  a  society  of  this  description,  is  a 
"  security  "  given  to  or  on  account  of  that  society. 
That,  however,  has  nothing  to  do  with  this  receipt. 
Then  come  these  final  general  words  of  the  section, 
"  nor  any  other  instrument  or  document  whatever 
requirea  or  authorised  to  be  given  or  sigped, 
made,  or  produced  in  pursuance  of  this  section." 
Is  this  a  document  made  in  pursuance  of  the 
Act  P  It  has  nothing  in  the  world  to  do  with  the 
Act ;  and  has  not  the  remotest  connection  with 
it.  It  is  a  receipt  given  between  the  landlord 
and  tenant,  in  pursoanoe  of  the  contract  which 
they  had  entered  into,  creating  a  tenancy  between 
them,  and  in  pursuance  of  that  only.  Under  that 
contract  the  tenant  \*,  «*,  e»tV»Mv'«et«A%,\>a^  \ft 
I  pay  a  oortaui  amD\ui\i  ol  Tca\.  ViW\aai^^^>^t«k 
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Ex.]     The  Matok,  Aldebmen,  ako  Burgesses  op  Bath  v,  Commissionebs  of  Inland  Bbvekus.     [Ei 


has  paid  it  in  this  case,  not  indeed  to  the  landlord 
in  person,  but  to  somebody  who  has  the  authority 
of  the  landlord,  whether  in  law  or  in  fact,  to  receive 
it  on  his  behalf,  and  it  is  simply  the  case  of  a 
receipt  between  the  landlord  and  tenant,  ha\dng 
nothmg  whatever  to  do  with  that  section  of  this 
Act  of  Parliament.  But  it  has  to  do  with  the 
operation  of  the  Stamp  Act,  and  therefore  I  am 
of  opinion  that  this  document  requires  a  receipt 
stamp. 

Martin,  B. — I  am  clearly  of  the  same  opinion. 
In  my  judgment  this  exemption  ought  to  be  read 
acconling  to  its  plain  and  ordinary  meaning, 
namely,  that  those  receipts  are  to  be  exempted 
from  duty  which  are  given  for  money  deposited, 
belonging  to  the  fun^  of  the  society.  I  am  of 
opinion  that  this  is  not  a  receipt  for  money 
deposited,  belonging  to  the  funds  of  the  society. 
The  fact  that  this  money,  after  it  was  paid  by  the 
tenant,  was  deposited  in  the  funds  of  the  society, 
seems  to  me  not  at  all  to  affect  the  question ;  and, 
as  to  the  concluding  words  of  tlie  exempting  clause, 
"  nor  any  other  instrument  or  document  whatever, 
required  or  authorised  to  be  given,  issued,  signed, 
made,  or  produced,  in  pursuance  of  this  Act,  the 
receipt  in  question  had  nothing  to  do  with  that. 
It  is  a  common  receipt,  as  between  the  assignee 
of  the  landlord  and  the  tenant,  under  an  original 
tenancy.    The  truth  is  that  it  is  not  arguable. 

Bramwell,  B. — I  am  of  the  same  opinion,  and  I 
think  that  all  that  is  necessary,  to  show  that  the 
question  is  not  arguable,  is  to  read  the  receipt, 
which  is  as  follows :  "  Received  of  Mr.  G.  C. 
Knight  121^.,  rent  of  premises,  Barnhove  Cottage," 
&c.  It  is  given  as  a  discharge  of  the  rent  due  from 
the  tenants*  landlord  to  a  building  society,  because 
they  are  assignees  of  the  lease  granted  to  him.  If 
the  original  mortgagor  had  given  that  receipt  it 
would  have  borne  a  penny  stamp.  Why  therefore 
sliould  not  the  trustees  pay  it  ?  As  to  the  general 
words,  at  the  end  of  the  section,  they  manifestly 
apply  to  some  document  which  is  contemplated  by 
the  statute,  and  not  to  a  document  of  this  descrip- 
tion which  is  given  in  pur>»uance  of  the  require- 
ments of  the  building  societv,  apart  from  the 
purposes  contemplated  oy  the  Act. 

CTleasbt,  B. — 1  am  of  the  same  opinion.  The 
receipt  is  the  discharge  of  the  rent  to  whoever  it 
is  due,  and  might  be  an  important  document  to 
him,  but  he  has  no  claim  on  that  ground  to  be 
exempted  from  stamp  duty. 

J tid^j meni  for  the  Croimi. 
Attorney  for  the  Crown,  Thv  Solicitor  of  In- 
land Revenue,  Somerset  House,  W.C. 


TuE  Mayor,  Aldermen,  and  Burgesses  ojf  Bath 
(apps.)  V.  The  Commissioners  of  Inland  Revenue 
(resps.) 

Revenue — St<imv  duty — Conveyance  of  land  to  local 
hoard  of  heaUJi — Li-ahility  o/  to  ad  valorem  ntamp 
duty— The  Public  Health  Art  1848  (11  Sf  12  Vict, 
c.  63)  s.  151 — EAreniption  of  documents  therein 
specified  from  stamp  duty — Local  Government  Act 
1858  (21  cj-  22  Vict.  c.  98)',  ss..  4, 5, 6,  and  7h—Ijocal 
Government  Act  Anifiulment  Act  1861  (24  Sr  25 
Vict,  c,  61)  s.  29— City  of  Bath  Act  1851  (14  ^  15 
Vict.  c.  civ,)  S8,  19  and  85 — Local  Govemm>ent 
Supplemental  Act  1869  (No,  2)  (32  ^  33  Fid. 
c.  ci') — Oonsfniction. 
Bi/secf.  151  o/tJwFahlicHedUhAci  1848  ^11  ^-12  Via. 
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c.  63)   "  no  deed,  award,  submiwion,  uuirument^ 
cmitract,  agreement,  or  writing,  made  or  ezecated 
by  the  general  or  local  board,  their  oficerit  or  tar' 
vants,  under  or  for    the   pmyotfes  of  tfie  9aid 
Act,  bIujlU   he  chargeable   with  any  stamp  duty 
wliatever,'*    By  their  local  Act,  Hie  City  of  Bam 
Act  1851  (14  ^  15  Vi<^.  c.  civ.),  the  Mayor,  Alder- 
m£n,  and  Burgesses  of  Bath  were  conetUiUed  the 
local  hoard  ofJisaUhfor  tJiai  ciiy,  under  Hie  Public 
Health  Ad  1848,  and  hy  sect,  19  of  the  same  local 
act  it  was  enacted  thai  the  said  Public  HeaUh  Ad, 
except  {amongst  other  portions  of  U)  the  above 
mentio)ied  sect,  151,  should  he  incorporated  wi& 
and  form  part  of  the  said  local  Act,    By  sect.  4  of 
the  Local  Goveniment  Act  1858  (21  ^-  22   FidL 
c.  98),  which  Act  is  under  sect.  5  in  force  at  Bath, 
that  Act  is  incorporated  with  and  is  to  be  cottsirued 
with  and  deemed  to  form  part  of  the  said  PMic 
HeaUh  Act ;  and  by  sect.  29  of  the  Local  Govern' 
ment  Act  Amendment  Act  1861  (24   S'  25  Vid, 
c,  61),   the  provisions   of  the   Local  Oovemm/eni 
Act  1858  are  to  apply  to  all  local  hoards  consti" 
tnted  under  or  hy  virtue  of  local  Acts, 
In  Oct.  1870,  tlui  Mayor,  A-c,  of  Balk,  being  em- 
poivered  hy  the  said  Local  Government  Act  lS58,secL 
75,  and  the  Load  Government  SupplemefUal  Ad 
1869  (No.  2.),  (33  cj-  34  Vict,,  c,  cl),  to  purchase  and 
tak^  lands  its  the  Bath  Local  Board  for  street  uu- 
provements,  8fc,,  purcJuised  certain  property  from 
Sir  H,    C,  Rivers,  Bart,,  for  tluU  purpose^  and 
thereupon  the  conveyance  in  question  was  made,  and 
was  e^.ecuted  both  hy  Sir  H,  C.  Rivers  the  grantor, 
and  the  said  mayor,  ^c,  the  grantees;  and  the 
appellants   contetvded  thai  sucn   conveyance  was 
ext*mpt  from  stamp  duty  uiuler  the  above  mentioned 
sect.  151  of  the  Public  HeaUh  Act  1848,  tlte  whole 
of  which  Act  wa4i  incotporated  in  tlie  Local  Govern" 
mrnt  Acts^  and  that  the  exception  of  that  section 
from  the  City  of  Bath  Act  1851,  did  not  affect  the 
deed  in  question,.     Upon  a  case  stated  by  the  Com' 
mi ssioners  of  Lilana  Revenue  for  the  opinion  of 
tlie  Court  of  Excliequer,  it  was 
Held,  hy  KeUy,  C.  B.,  and  Martin,  BratMO^  and 
Cleashy,  BB.,  giving  judgment  for  tlie  appellants 
(Martin,  B.  not  feeling  so  clear  upmh  the  point  as 
the  rest  of  the  court,  hut  ihot  mea/ning  to  d^ffBr) 
that,  as  the  land  had  heen  purchased  and  taJeen 
by  the  appellants  under,  and  for  the  purposes  of, 
the  l/ocal  Government  Act,  and  not  under  the  Cny 
of  Bath  Act  1851,  th4i  exception  of  sect,  161  of  the 
Public  HeaUh  Act  from  tlce  City  of  Both  Act  did  not 
apply  to  the  transaction,  arid  that,  in  whatever  they 
aid  umler  the  powers  of  the  Local  Government  Ady 
the  corporation  of  Bath  were  as  free  from  stamp 
duty  as  any  otlier  corporation  or  body  carrying  into 
effect  tlie  powes  and  objects  of  that  Act  woidd  he : 
BiU  qiuere,  per  Martin  and  Bra/mweH,  BB.,  whether 
sect,  151  of  tli4i  Public  Health  Act  1846  indudss 
or  applies  to  a  conveyance  of  this  kind  at  all? 
This  was  a  case  on  abjudication  for  stamp  duty, 
which  was  stated  by  the  Commissioners  of  Inland 
Revenue    pursuant  to  the  13  &  14  Vict.  c.  97, 
on  the  requisition  of  the  mayor,  aldermen,  and 
burgesses  of  the  city  and  borough  of  Bath,  in 
order  that  they  might  appeal  to  the  Court  of  Ex- 
chequer against  the  determination  of  the  Com- 
missioners as  to  the    liability  of   the  indentnre 
hereinafter  mentioned  to  stamp  duty. 

Special  Case. 
1.  By  an  indenture  dated  the  19th  Oct  1870, 
between  Sir  Henry  Chandos  Rivers,  Bart.,  of  die 
&r«l  ]paxViA\i<b^ouQ\)cnJblQ  Philip  Plejdell  BoaTorie, 
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]    Tn  Hatob,  Aldibmbx,  axs  Bobobssbb  or  Bath  «.  Comhissiohebs  or  Imluts  BsTBinrB.     [Ex. 


'  Gecnve  Hamilton,  Joseph  Honre,  and  Lun- 
We,  ofthe  secood  part,  John  George  Priestly, 
3  third  part,  Ututin  HairiB  and  Alfred 
u  Backham,  of  the  fourth  part,  dame  Cathe- 
»ers,  of  the  fifth  part,  William  Frederick 
)r,  and  Thomas  Frederick  Inmon  of  the 
p«rt,  and  the  said  mayor,  nldermeii,  and 
wee,  being,  and  acting  as,  the  local  board 
Mb  in  and  for  the  diatrict  of  the  citj 
th,  of  the  seventh  part.  After  reciting, 
^t  other  things,  that  the  aoid  major. 
len,  and  bur^ses,  acting  as  the  said 
oord,  and  requiring  the  messuages  and  here- 
mts  thereinafter  mentioned  and  thereby 
roA,  for  a  street  improvP7ni^it  within  theu- 
t,  had  aijreed  with  the  said  Sir  Henry 
ot  Riverg  for   the  purckaee   lltereqf  in   fee 

in  poBtettion  for  lite  sum  of  4832(.  It  is 
sed   that,   in   consideration  of  the   sum   of 

paid  as  therein  mentioned,  certain  free- 
Mn'oditaments,  numbers  1,  2,  3,  4,  5,  and 
et-street,  in  the  city  of  Bath,  were  convejed 

■aid  mayor,  aldei'men,  and  burgesses,  their 
sore,  and  aa8igiis,/w  the  purpoaee  of  the  gaid 

he  said  mayor,  aldermen,  and  burgesses,  by 
olicitors,  on  the  lOth  March  last,  presented 
d  indenture,  which  was  then  unstamped,  to 
>mmissioner8  of  Inland  Beveune  at  their 
t  Somereet  House,  under  the  provisions  of 
iih  section  of  the  s^d  Act  of  the  13  &  14 
'.  97,  and  desired  to  have  the  opinion  of  the 
fumisaioners  whether  the  said  indenture  was 
ir  judgment  chsxgeable  with  stamp  duty, 
adNed  and  paid  to  the  commissioners  the 
10#.,  as  required  by  the  said  Act. 
be  said  mayor,  aldermen,  and  burgesses 
■y  "  The  City  of  Bath  Act  1851,"  constitnted 
a]  board  of  health,  nndor  the  Public  Health 
MS,  for  the  municipal  city  and  horongh  of 


ticept  certain  portions  thereof,  including 
^tiaa  151  providing  exemptions  from  certain 
should  be  incorporated  nith  and  form  part 


B  alleged  on  behalf  of  the  said 


I   enactment, 


incorporated   i 


the 


r  Bath  Act  1851,  the  said  indenture 
lelees,  by  virtue  of  some  provisions  con- 
in  the  Local  Government  Act  1B58,  and  the 
loremment  Supplemental  Act  1869  (No.  2). 
at  them,  exempt  from  stamp  duty,  under  or 
rence  to  the  said  151st  section  of  the  Public 

Act  1848;  hut  the  commissioners  were  of 
I  that  the  said  indenture  was  not  exempt 
iUDp  duty,  hut  was  liable,  as  a  conveyance 
for  48321.,  to  the  stamp  duty  of  242.  be.,  and 

nine  progressive  duties  of  IOm.  each,  and 
Mssed  the  duty  thereon  accordingly. 
lereupon  the  said  mayor,  aldermen,  and 
MB  paid  to  the  Receiver-Generftl  of  Inland 
le  the  sum  of  281.  15«.,  and  the  said  inden- 
M  thereupon  stamped  with  the  proper 
for  denoting  the  said  duties,  and  also  with 
ticnlar  stamp  provided  by  the  said  Commis- 

— -"-f  the  said  Act,  to  signiff  and  denote 

mt  of  stamp  duty  with  which  the 

m  chargMblB  hM  bMm  paid. 


I  7.  But  the  said  mayor,  aldermen,  and  burgesses 
declared  themselves  dissatisfied  with  the  deter- 
mination of  the  said  Coramisstouers,  and  having  de- 
posited with  the  Commissioners  the  sum  of  40«.  for 
costs  and  charges,  pursuant  to  the  l&th  section  of 
the  said  Act  (13  &  14  Vict.  c.  97),  have  required 
the  said  Commissioners  to  state,  specify,  and  sign 
the  case  on  which  the  question  with  respect  to 
such  stamp  duty  arose,  together  with  their  deter- 
mination thcroon,  which  the  s^d  Commissioners  do 
hereby  state  and  sign  accordingly, 

8.  Prints  of  the  City  of  Ba£  Act  1851  and  the 
Local  Government  Supplemental  Act  1869  (No.  2), 
are  annexed,  and  are  to  he  taken  as  part  of  this  case. 

The  question  to  be  decided  by  the  court  is, 
whether  the  said  indenture  is  chargeable  with 
stamp  duty  or  not. 

The  following  sections  of  the  various  Acts  of 
Parliament,  upon  the  construction  of  which  the 
decision  of  the  case  rested,  and  which  were  fully 
discussed  and  comtqented  on  in  the  course  of  the 
arguments  of  counsel,  and  in  the  judgment  of  the 
court,  are  material  to  this  report. 

The  Public  Health  Act  1848  (11  &  12  Vict.  c. 
63)  by  s.  151,  enacts  that  : 

No  advertisemBnts.  ta.\  .  .  andertbi*  Act,  or  for  the 
pnrpoM  of  oarrTing-  the  same  into  effect,  nor  onv  deed, 
■ward,  snbmiesion,  inHtmment,  contntot,  agreement,  or 
writinir,  mode  or  extciited  by  the  general  or  iocat  board, 
ihe'r  offloBrfl  or  Herv&nta,  under  or  for  the  pur^oaes  of  thie 
Act  .  ,  .  iltall  be  thargeahle  vnth  any  ilanp  <l»fy  tcbat- 

By  aet't.  1')  of  the  City  of  Bath  Act  1861 
(14  &  15  Vict.  c.  civ.)  (local),  it  was  enacted  that 
the  Public  Health  Act  1848,  «eecp(  (amongslother 
parts  of  it)  the  above  fcl.  161,  I 
tions  IVom  certain  duties,  shonia 
with  and  form  port  of  the  said  City  of  Bath  Act 
1851. 

By  sect.  85  of  the  said  City  of  Bath  Act  1851, 
it  was  enacted  that  such  Act  should  be  subject  to 
the  provisions  of  any  Act  for  ameiidiiig  or  extend- 
i-ng  the  Public  Health  Act  1848,  passed  in  the 
present,  Or  any  future  session  of  Parliament. 

The  Local  Government  Act  1858  (21  A  22  Vict, 
c.  y8),  which  WHS  An  Act  to  amend  the  Public 
Health  Act  1848,  and  to  moke  further  provision  for 
the  local  goveruuient  of  towns  and  populona  dis- 
tricts, enacted,  later  alia/ — 

By  sect.  4 : 

That  thi«  Aot  ■hall  be  ooDstnied  togetlier  witb,  and  be 
deemed  to  farm  part  of,  the  Pnblio  Health  Act  1B48 ;  that 
words  need  in  thii  Aot  shall  be  interpnited  in  the  ssnaa 
aSHigned  to  tbem  in  the  said  Psblio  Health  Aot ;  bye  laws 
trained  ander  thia  Aot  Bhall  be  inlqeat  to  ootdrmaldon, 
enforoed  and  dualt  with  in  aU  other  respeote,  aa  bye  laws 
under  the  eaid  Pablio  Health  Aot,  anil  t\e  profinon*  qf 
each  of  the  laid  Acti  .•  hall,  »d  far  at  may  be  coiuUtont 
vrith  the  provisions  of  IhisAcl,  respectively  be  applicable  £o 
alt  matters  and  things  ariiin;  under  the  other  Act. 

By  sect.  5: 

Thftt  this  Aot  shall  take  effeot  from  let  Sept.  1SS8,  in 
ptaoes  where  the  Pnblio  Health  Aot  is  already  in  force, 
wholly  or  partially.  ProTided  alwaji  that  notliiiig  in 
this  Aot  shall  affect  the  qsaliflcatian  and  nmnber  ol  the 
memben  of  kioal  boardi  of  health  in  SDob  plaoes,  or 
any  jMnoer,  righl,  privHege,  or  liahiliiy  of  any  board  of 
impmvement  oommissionere,  eieroiain^  powers  of  the 
PnUio  Health  Ant  181S,  or  of  an;  town  aoanoil  or  local 
board  of  heajth,  under  or  by  virtue  of  any  jrenerol  or  local 


tl.  161,  providing  exemp- 
9,  should  be  incorporated 


Act  of  Parliament  other  than  the  m 
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Ex.]    The  Matob,  Aldermen,  and  Busobsses  op  Bath  v,  Commissionebs  op  Iklaitd  Bstbhub.    [Sx. 

And  by  sect.  75 : 

The  Lands  ClauHes  CoDsolidaidon  Act  1845  in  inoorpo* 
rated  with  thin  Act,  with  an  exception  therein  mentioned, 
and  the  ittms  to  be  taken  by  any  local  board,  prior  to 
pnttingr  the  Lands  Cnani>es  Act  into  force  with  respect  to 
uie  purchase  and  taking  of  lands  otherwise  than  by 
agreement,  are  thereby  prescribed. 

By  the  Local  Government  Act  (1858)  Amend- 
ment Act  18bl  (24  &  25  Vict.  c.  61),  sect.  29,  it  is 
enacted  that : 

The  provisions  of  (amongst  other  Acts)  the  Local 
Government  Act  1858,  as  amended  by  this  Act,  shall 
extend  and  apply  to  all  local  boards  of  health  constituted 
nnder  or  b^  virtue  of  Local  Acts,  subject  to  (amongst 
others)  this  qualification,  that  the  provisions  of  the 
General  Acts,  opposed  o  or  reshict^ve  of  the  provisions, 
whether  adopted  or  original,  of  any  such  Local  Act,  shall 
be  of  no  force  in  the  district  for  which  the  Local  Act  was 
passed. 

And  by  sect.  30 : 

This  Act  shall  be  deemed  to  be  incorporated  with  the 
Local  Government  Act  1850,  and  fhall  be  read  as  if  the  - 
two  were  one  Act. 

By  the  Local  Government  Supplemental  Act 
1869  (No.  2)  (32  &  3:1  Yict.  c.  cl.)  it  is  enacted  that, 

The  provisional  orders  recited  in  the  schedules  there- 
unto annexed  under  tho  Local  Government  Act  1858, 
shall  from  and  after  the  passing  of  the  Act  be  con- 
firmed,  &o. 

And  in  one  of  the  schedules  thereto  the  follow- 
ing is  contained : 

Bath.  ProviKional  orler  putting  in  force  tlie  Lands 
Clauses  Conpolidat'on  Act  1845  within  the  district  of  the 
Bath  (City)  Local  Board  of  Health,  for  the  purcha8e  and 
taking  of  landfl  otherwise  than  by  agr<*ement,  for  the 
purposes  of  a  street  improvement. 


And  then,  i*eciting  that  the  said  local  bcwird  had, 
in  pursnanco  of  sect.  95  of  the  Locnl  Government 
Act  1858,  and  after  complying  with  its  require- 
ments, pt^titioned  the  Secretary'  of  State  for 
authority  to  put  in  force  the  Lancfs  Clauses  Conso- 
lidation Act  1845,  to  enable  the  said  local  board  to 
purchase  certain  pieces  of  land  for  the  jmrpose  of 
a  street  impyuvrmt'tift  and  that  the  said  petition 
duly  set  forth  in  the  said  schedule  the  saia  pieces 
of  land  (being  the  premises  in  (jucstion  in  this 
case)  and  all  other  necessary  jiarticulars  reauired 
by  the  statute,  and  prayed  that  the  said  board 
might  be  allowed  to  put  in  force  tlie  said  Lands 
Clauses  Consolidation  Act  with  respect  to  the 
purchase  and  taking  thereof  otherwise  than  by 
agreement ;  and  that  the  said  Secretary  of  State  had 
appointed  an  inspector  to  visit  the  district,  who  had 
inquired  into  the  matter  and  duly  reported  thereon. 
The  said  Secretary  of  State,  in  pursuance  of  powers 
vested  in  him  by  the  Local  Grovemment  Act  18^, 
thereby  ordered  and  directed  that  from  the  passing 
of  any  Act  comfirming  this  order  the  said  local 
board  should  be  empowered  to  put  in  force,  with 
reference  to  the  said  lands,  the  powers  of  the 
Lands  Clauses  Consolidation  Act  1846,  with  respect 
to  the  purchase  and  taking  of  land  otherwise  than 
by  agreement,  for  the  purpose  tlvereinhtfore  set 
forth  and  described, 

Mnrch  for  the  apj^ellants,  the  corporation  of 
Bath. — The  corporation  are  found  by  the  case  to 
be  the  local  board  of  health  for  the  district  of  Bath, 
under  the  Public  Hejilth  Act  of  1848  (11  &  12 
Vict.  c.  63).  The  City  of  Bath  Act  1861,  which 
incorporates  portions  of  the  Public  Health  Act 
1848,  expresdy,  by  its  l^th  section,  excludes  from 
Budi  inoorportbtion,  amongst  other  sections,  the 
ISlst  secftion  ot  that  Act,  which  proYidea  exemp- 
/ioiz  from  certain  duties.    At  the  time,  tiher^ore. 


when  the  Local  Government  Act  1858  (21  k  22 
Vict.  c.  98)  was  passed,  the  Pablic  Health  Act 
1848  was  partially  in  force  in  the  city  of^  Bath. 
The  question  then  is,  whether  or  not  there  is  any- 
thinsf  in  the  Local  Government  Act  1858  wMdi  is 
a  public  general  Act,  or  in  any  other  Act,  enabUng 
the  local  board  of  health  to  take  advantage  of  the 
exemption  from  stamp  duty  provided  by  the  15l8( 
section  of  the  Pubhc  Health  Act.     By  sect  5  of 
the  Local  Government  Act  1858  that  Act  is  to 
take  effect  in  places  where  the  Public  Health  Act 
was  already  wholly  or  pniiiaUy  in  force,  and  Uiere- 
fore  it  took  effect  in  Bath,  and  so  it  Has  unneees- 
sary  that  any  of  the  steps  mentioned  in  the  12tii 
and  other  sections  of  the  Local  Goveminent  Act 
should  be  taken  for  its  adoption;  and  by  sect. 24, 
the  dnty  of  carrying  the  Act  into  execntkm  ii 
vested  m  the  local  board,  which,   in  corpotite 
boroughs,  it  is  enacted  shall  be  the  mayor,  alder- 
men, and  burgesses  acting  in  cooncil.     It  is  soMj 
in  pursuance  of  and  under  the  powers  of  thit 
Act  (sect.  7o)  that  the  corporation  are  enabled 
to  take  and  purchase,  in  the  way  in  which  thej 
have  done  it,  the  lands  which  are  the  subject  of 
the  present  conveyance.      [Bramwbll,  B. — "Wmb 
this  taken  hj  agreement?]     No;    it  was  taken 
by    a    provisional   order,   as    is    shown    by  the 
Local  Government  Supplemental  Act  1869,  Na  2 
(32  &  33  Vict.  c.  cl.)  which   is  made  a  pari  of 
the  case.    The  schedule  to  that  Act  shows  Ikrt 
these    very    premises    were     purchased    by  the 
corporation  in  pursuance  of  a  provisional  order 
under  sect.  75  of  the  Local  Cxovemmeut  Act  1858. 
which  was  confirmed  by  this  supplemental  Act 
which  is  incorporated  with  the  Local  Govemment 
Act  of  18o8,  which  last-mentioned  Act  incoiporates 
the  Public  Health  Act  of  1848,  which  oontams  the 
exempting  sect.  151.     The  City  of  Bath  Act  1851 
gave  no  i>ower  whatever  to  the  corporation  to  tike 
or  purchase  these  lands,  and  it  is  solely  in  pa^ 
suance  of  their  powers,  as  a  board  of  health  under 
the  Act  of  1858,  that  they  have  acted  in  this  vm- 
chase.    [Martin*,  B. — The  case  states  the  pnrmae 
to  have  been  by  (igrepment  between  the  oorporaiiQii 
and  Sir  Henry  Kivers,  and  not  at  all  under  my 
compulsory  or  statutory  powers,  and  the  anfebo- 
rities  at  the  Stamp  Office  look  only  to  tlie  tenni 
of  the  deed,  and  impose  a  stamp  accordingly ;  aod 
this,  on  the  face  of  the  deed  itself,  looks  yery  like 
an  ordinary  purchase.    If  it  is  any  nart  of  your 
argument  that  the  purchase  was  "  otnerwiae  tiun 
by  agreement,"  you  should  have  the  case  amended.] 
llie  case  states  that  the  land  was  acquired  "  ftr 
the  purposes  of  the  board,*'  and  it  is  sobmHled 
that,  that  being  so,  it  is  immaterial  whether  it  ma 
by  compulsion  or  agreement.     The  oorponafeiQa 
were  acting  under  the  75th  section  of  the  Aefe  of 
1858,  and  in  pursuance  of  the  Local  GoTenmMBt 
Supplemental  Act  of  1869,  and  so,  it  is  oontendedL 
the  conveyance  is  exempt  from  duty.    [MAnnr,  E 
— In  Aug.  1869  the  corporation  got  power,  nnder 
the  LocfH  Grovemment  Supplemental  Act  reCened 
to,  to  compel  Sir  Henry  Rivers  to  sell ;  but  between 
that  date  and  the  19th  Oct.  1870,  it  seems  to  have 
been  thought  better  to  agree,  and  not  to  haye  aaj 
compulsion  in  the  matter.  If  that  be  so^  and  if  it  w 
a  material  matter,  the  case  had  better  be  amended 
Crompion  Hutton   for  the  Crown  (etmlra).'— Mj 
h*iena  may  take  it  as  he  likes.    On  the  part  of  tiw 
Crown  I  do  not  think  it  worth  while  to  send  the 
.  case  back.    The  real  qnestion  of  oonrse  is,  whether 
\  \}ii&  ai[P^«3£^»nVa  ^sesi  i(gefc  rid  of  the  claiue  in  thi 
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Ex.]     Thb  Mayor,  Aldeucbn,  and  Bu&oesses  of  Bath  v.  Coxxissionbrs  op  Inland  Bevenue.     [Ex. 


Bath  Acfc  of  1851,  excluding  the  exempting  section 
of  the  Public  Health  Act  1848  from  that  Act. 
B  RAM  WELL,  B. — Mr.  Murch  is  not  instructed  that 
this  was  taken  by  compulsion,  and  the  case  states 
that  it  was  not  so.     Why  then  should  wo  trouble 
onrselves  about  it  P]  It  is  submitted  that  the  state- 
ment in  the  case,  that  there  was  an  a^i^reement  is 
not  inconsistent  with  the  grantor's  having  required 
the  g^rantees  to  obtain  from  the  Secretary  of  State 
the  power  to  take  the  purchase.    They  wero  clearly 
acting  under  the  provisions  of  the  Act  of  18o8.    A^s 
a  n&fttter  of  fact,  the  conveyance  was  executed  by 
them,  whether  that   was  necessary  or  not,  and 
then,  it  i^pearing  on  the  face  of  it  to  be  for  the 
purposes  of  their  Act,  it  would  be  a  deed  within 
sect.  151  of  the  Public  Health  Act  1858.    [Bram- 
WBiiL»  B. — I  doubt  very  much  whether  the  words 
of  that  section  include  a  conveyance  such  as  the 
present.    Martin,  B. — So  do  I.    I  doubt  whether 
that  exception  has  anything  to  do  with  this  trans- 
action.]   But,  if  that  section  do  apply,  then  this 
deed  is  within  it.     Being  a  boiird  under  the  Local 
Government  Act  of  18')0  by  virtue  of  sect.  5,  they 
are,  under  sect.  6  of  that  Act,  entitled  to  **  all  the 
powers,  rights,  duties,  and  liabilities  of  local  boards 
ander  the  Public  Health  Act  1848,  and  the  Acts 
incorporated  therewith,'*  and  one  of  these  "  rights,'* 
or  rather  perhaps  "  privileges,"  is  under  sect.  151, 
that  any  oeod  executed  by  them  as  a  local  board 
shall  be  exempt  from  stamp  duty.    Tlien  by  sect. 
85  of  the  City  of  Bath  Act  1851,  that  Act  is  ex- 
pressly made  "  subject  to  the  provisions  of  any 
Act  for  amending  or  extending  the  Public  Health 
Act  1848,  passed  m  the  present  or  any  future  session 
of  Parliament,*'  clearly  contemplating  alterations 
in  the  general  law  which  might  affect  this  local 
Act,  and  reading  that  85th  section  with  sect.  6  of 
the  Local  Government  Act  the  effect  is  to  make 
aect.   19  of  the  Bath  City  Act  subject  to  that 
6th  section^  and  to  override  the  exception  or  non- 
incorporation  of  sect.  151  of  the  Public  Health  Act 
in  the  Bath  Act,  the  intention  being  that  all  the 
provisions  of  that  Act  should  be  subject  to  any 
pnblic  Act  passed  hereafter  affecting  the  same 
snlgect-matter.    A^ain,  by  sect.  4  of  the  Local 
GoTerment  Act,  tnat  Act  is  to  be  "  construed 
together  with  and  be  deemed  to  form  part  of  the 
PoUic  Health  Act,"  so  that  the  words  "  under  and 
for  the  purposes  of  this  Act "  in  sect.  151  of  the 
PoUic  Health  Act  may  be  read  as  if  they  were  in 
tlia  Local  Grovemment  Act ;  and,  further,  sect.  4 
caaots  that  "  the  provisions  of  each  of  the  said  Acts 
shall,  as  fiu*  as  may  be  consistent  with  the  pro- 
Tiaions  in  this  Act  (Local  Government  Act)  re- 
spectively be  applicable  to  all  matters  and  things 
arising  under  tne  other  Act."    Now  the  provisions 
of  seel.  151  of  the  Public  Health  Act  are  consistent 
with  those  of  the  Local  Government  Act,  and 
shoold  take  effect  and  be  applicable  wherever  the 
latter  Act  is  applicable.    The  Crown  will  rely  pro- 
bably on  the  proviso  at  the  end  of  sect.  5  of  the 
Local  Government  Act  1858,  that  "  nothing  in  this 
Act  shall  affect  the  qualification,  &c,  ...  or  anv 
power,  right,  privilege,  or  liabilitv  of  any  board, 
Jec,  exercising  power  of  the  Public  Health  Act 
1848,  or  of  any  town  council  or  local  board  of 
health  under  or  by  virtue  of  any  general  or  local 
Act  of  Pftrharaent  other  than  the  said    Public 
Hiealth  Act."    It  will  be  contended,  confra,  pro- 
bably that  that  leaves  the  Bath  people  just  where 
they  were;  bat  I  submit  that  it  does  not  prevent 
the  iipp^cBtica  a£  the  wide   words  of  Bed,  6, 


nor  is  a  liability  to  stamp  duty  a  lia- 
bility created  by  any  local  Act;  but,  if  created 
at  all,  by  the  original  Stamp  Act.  Moreover,  the 
words  at  the  end  of  that  proviso  must  be  taken  to 
apply  to  general  Acts  having  reference  to  the  same 
suDJect  matter.  [Martin,  S. — It  is  not  a  liability 
at  all  within  the  meaning  of  this  5th  sectionj 
Then,  if  that  be  so,  sect.  5  does  not  touch  the 
appellants.  The  Crown  will  also  probably  rely  on 
sect.  29  of  the  Local  Grovemment  Act  (1858) 
Amendment  Act  1861  (24  &  25  Vict.  c.  61),  but 
the  provision  in  sect.  6  of  the  Local  Grovemment 
Acts  1858  is  )iot  "  opposed  to  or  restrictive  of  the 
provisions  "  of  the  Local  Act,  and  certainly  not  so 
when  sect.  85  of  the  Bath  Act  is  taken  into  oon- 
sideration. 

Croinpfon  Hatton  (with  him  were  the  Atinni-'y- 
General  (Sir  7^  P.  Coirin%  Q.C.),  and  the  Solicitor- 
General  (Sir  /.  D.  Coleri^qo,  QC.)»  ^or  the  Crown, 
contra. — [Bramwbll,  B.— Do  you  argue  this  case 
as  upon  the  special  liability  of  Bath  PJ  Yes.  There 
has  been  no  aecision  that  sect.  151  of  the  Public 
Health  Act  would  not  apply  to  a  oonv^ance  of 
land  to  a  local  board,  and  tne  practice  of  Somerset 
House,  as  a  general  rule,  has  been,  whether  rightly 
or  wrongly,  to  treat  such  conveyances  as  exempt 
from  duty,  where  the  deed  has  been  executed  by 
the  local  board.  That  practice,  however,  would 
not  exclude  the  Crown  from  now  arguing  that  this 
151st  section  would  not  apply  to  a  conveyance  of 
land,  and  showing  that  the  practice  of  the  commis- 
sioners had  l>een  mistaken  hitherto  from  1848. 
The  present  is  the  first  case  of  such  a  special 
exception  of  sect.  151,  and  it  is  contended  that 
that  exception  is  .still  operative,  and  that  there  is 
nothing  in  any  of  the  subseouent  general  Acts  which 
can  at  all  take  away  the  effect  of  it.    The  general 

Erinciple  is  that,  wnere  a  certain  body,  in  order  to 
ring  themselves  within  a  public  Act,  require  to 
have  a  private  Act,  and  that  private  Act  contains 
an  express  exemption  from  a  particular  portion  of 
the  Greneral  Public  Act,  no  intention  or  implica- 
tion can  be  drawn  from  a  subsequent  general  Act 
to  show  a  re])e}il  of  that  exemption.  Taken  by 
itself  this  deed  would  of  course  be  liable,  as  a  con- 
veyance, to  an  nd  i^nlorem  stamp  duty,  and  its 
exemption  rests  entirely  on  this  151st  section  of 
the  Act  of  1848.  But  that  Act  is  absolutely  ex- 
cluded and  taken  out  of  the  privnip  Act,  and  it  is 
just  as  if  that  section  had  never  been  enacted  at 
all,  because  it  is  entirclv  on  their  private  Act  that 
the  corporation  found  their  right  to  take  this  land. 
[Bramwkll,  B. — Is  that  so  ?  I  cannot  make  out 
that  under  their  Act  of  1851  they  would  have  had  a 
right  to  take  this  land  for  this  purpose.  Cleasbt, 
B. — They  have  taken  it  under  the  other  Act,  the 
Local  Grovemment  Act  of  1858.]  That  may  be  so, 
but  the  private  Act  of  1851  is  the  charter  of  the 
corporation,  the  source  and  fountain,  as  it  were, 
from  which  all  their  powers  proceed,  and  aU  sub- 
sequent general  Acts  must  be  read  with  reference 
to  it,  and  no  general  sections  in  any  subsequent 
Act  can  be  rei^  by  implication  or  general  words, 
to  repeal  a  particular  enactment,  such  as  this  19th 
section,  which  deprives  them  of  the  exemption  in 
sect.  151  of  the  Act  of  1848,  which,  according  to 
the  argument  on  the  other  side,  they  would  other- 
wise be  entitled  to.  It  is  not  indeed  contended  by 
the  appellants  that  the  Local  Government  Act 
1858  expressly  repeals  thva  I^Vl  «fis^\!c^xi,  \svi^'S\»  Ss^ 
sngffetted  that  it  \ft  donft  Yji^  wsm^  ^1  ^^  ^w^ 
sections   of  tbafc    iLcfe  \  VroX.  \\.   N&  ^5^»m^  ^s^^^ 
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the  words  of  the  4th  section  that  the  Local 
Grovemment  Act  is  to  be  read  with  the  Public 
Health  Act,  which  is  the  basis  of  all  this  legis- 
lation, and  not  that  the  Public  Health  Act  is  to 
be  brought  down  to,  and  read  with  the  Local  Go- 
vernment Act.  Sect.  29  of  the  Local  Grovernment 
Act  (1858)  Amendment  Act  1861,  referred  to  by  my 
friend,  clearly  shows  that  his  argument  is  wrong, 
and  is,  in  fact,  if  such  were  necessary,  a  legislative 
declaration  that  any  provisions  of  subsequent  gene- 
ral Acts,  which  might  have  the  effect  of  qual^ng 
or  repealing  this  particular  exception,  shwl  be  of  no 
force  whatever,  for  that  purpose.  As  to  the  point 
whether  this  is  a  deed  within  sect.  151,  the  words 
of  that  section  are  certainly  very  general,  and, 
considering  the  past  practice  of  the  commissioners, 
with  regard  to  the  question,  and  relying  most 
strongly  on  the  other  point,  I  will  not  at  present 
argue  the  question  whether  this  deed  comes  within 
that  section. 

Murch,  in  reply,  relied  strongly  on  sect.  85  of 
the  City  of  Batn  Act  1851,  as  removing  any 
repugnancy  or  inconsistency  arising  from  sect,  29 
of  24  Sd  25  Vict.  c.  61,  and  urged  that  there  was 
nothing  to  deprive  sect.  6  of  the  Local  Government 
Act  1858  of  its  effect  to  extend  the  provisions  of 
the  Public  Health  Act  to  all  matters  which  local 
boards  had  to  deal  with,  and  which,  in  this  case,  the 
appellants  dealt  with  "  under  "  the  Local  Govern- 
ment Act  1858 ;  at  any  rate,  if  there  was  a  doubt, 
the  court,  in  the  case  of  the  imposition  of  a  tax, 
would  decide  in  favour  of  the  subject. 

Kelly,  C.  B. — There  is  a  good  deal  of  perplexity 
and  complexity  about  this  case,  in  consequence  of 
the  numerous  Acts  of  Parliament,  containing 
provisions  bearing  upon  the  particular  ijoint  which 
IS  before  us  ;  but,  upon  caremlly  consiacring  those 
several  Acts  of  Parliament  in  the  order  dt  their 
dates,  and  with  reference  to  the  different  periods 
of  time  at  which  they  have  come  into  operation,  it 
appears  to  me  that  this  deed  is  exempt  irom  stamp 
duty.  The  appellants  bear  two  different  characters, 
and  occupy  two  different  positions  in  the  city  of 
Bath.  They  are  the  local  ooard  of  health,  and  also 
the  board,  by  whatever  title  it  may  be  called  or 
described,  for  the  local  government  of  the  city  of 
Bath.  Looking  at  the  course  and  order  of  legisla- 
tion it  appears  to  be  this :  That  by  the  Act  011848 
(11  &  12  Vict.  c.  63),  local  beards  of  health  were 
established,  and  were  under  the  151st  section  of 
that  Act  exempted  from  stamp  duty  in  re- 
spect of  the  different  instruments  enumerated 
in  that  section.  Thus  thinf^  continued  until 
the  year  1851,  when  the  city  of  Bath  Act 
(14  &  15  Vict.  c.  civ.)  was  passed,  which 
received  the  Royal  assent  on  the  24th  of  July, 
1851,  and  that  Act  incorporated,  to  some  extent 
and  for  certain  purposes,  the  Public  Health  Act 
of  1848;  yet  nevertheless,  by  the  19th  section 
clearly,  and  in  express  terms,  excluding  from  such 
incorporation  the  151st  section  of  the  Public 
Health  Act  of  1848.  Consequently,  the  operation 
of  the  two  Acts,  taken  together,  clearly  and  undeni- 
ably is  that,  the  local  board  of  Bath  was  not,  at 
that  time,  exempted  from  stamp  duty  with  relation 
to  these  specified  matters.  But  then  that  very 
Act,  which  thus  excludes  the  City  of  Bath  from 
that  exemption,  contains  a  clause  (the  85th  section) 
which  is  m  these  terms,  "  That  this  Act  shall  be 
subject  to  the  provisions  of  any  Act  for  amending 
or  extending  the  Public  Health  Act  1848,  pased 
In  the  present  or  any  future  sessions  o!  rarlis^ 
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ment."  Then  comes  the  Local  Goremment  Act 
1858  (21  &  22  Yict.  c.  98),  and  the  question  is 
what  is  the  operation  of  that  Act  upon  the 
matter  now  before  the  Court?  We  find  in 
the  4th  section  that  there  is  this  provision 
"This  Act  shall  be  construed  together  with 
and  be  deemed  to  form  part  of  the  Public 
Health  Act  1848."  Now,  if  thb  Act  of  1858 
forms  part  of  the  Act  of  1848,  the  Act  of  1848 
forms  part  of  this  Act  of  1858,  and  they  must  be 
read  as  one  Act  of  Parliament,  and  one  only,  thit 

Cassed  on  the  2nd  Aug.  1858.  Therefore  here  will 
e  an  Act  of  Parliament  of  the  2nd  Aug.  1856^ 
including  within  it  and  containing  this  151st  sectkn, 
the  exemption  section  of  the  Act  of  1848,  and  the 
question  is  whether  that  does  not  of  itself,  without 
anything  more,  override  the  exclusion  of  that  ex- 
emption in  the  19th  section  of  the  Bath  Local  Act 
of  1851,  and  apply  that  exemption  to  the  loal 
board  of  health,  which  comes  within  the  provieioiis 
or  the  operation  of  this  Act  of  1858,  for  the  load 
government  of  the  city  and  borough  of  Bath.  I 
think  that  it  does.  But  the  langmAjge  of  the 
4th  section  goes  farther,  and  says :  "Words  used 
in  this  Act  shall  be  interpreted  in  the  sense 
assigned  to  them  in  the  said  Public  Health 
Act.  Bye-laws  framed  under  this  Act  shall 
be  subject  to  confirmation,  enforced,  and  dealt 
with  in  all  other  respects  as  bye-laws  under  the 
said  Public  Health  Act,"  and  then  follows  thesB 
remarkably  effective  words :  •*  The  provisiom 
of  each  of  the  said  Acts  shall,  so  far  as  may  be 
consistent  with  the  provisions  of  this  Act,  respec- 
tively be  applicable  to  all  matters  and  things 
arisinp  under  the  other  Act."  Then  here  we 
have  it,  in  express  terms,  enacted  by  the  Legisla- 
ture,  that  this  151st  section  shall  be,  and  lorin 
part  of,  this  latter  Act  of  the  2nd  Aug.  1858. 
What  then  is  the  operation  of  all  these  varioiu 
enactments  on  the  question  now  before  usP 
When  we  look  at  the  section  in  question,  sect.  151 
of  the  Public  Health  Act  1848,  the  exemption  is 
to  apply  to  deeds,  and  so  forth,  *'  made  or  executed 
by  the  said  general  or  local  board,  or  any  officer  or 
servant  under  or  for  the  purposes  of  this  Act."  We 
come  now  to  the  case  of  the  instrument  in  ques- 
tion. Is  it  an  instrument  "  made  or  executed  under 
or  for  the  purposes  of"  this  Act  of  1858  P  When 
we  look  at  the  Local  Grovemment  Supplemental 
Act  1869  (No.  2)  (the  32  &  33  Vict.  c.  civ.),  we  find 
that  it  is  clearly  and  distinctly  made  to  appear 
that  this  purchase  was  made  under,  and  for  the 

Eurposes  of  the  Act  of  1858,  and  that  it  was  preceded 
y  all  the  steps  necessary  to  be  taken  in  order 
to  clothe  the  transaction  with  the  protection,  and 
the  character,  of  a  transaction  under  that  Act  and 
under  the  Lands  Clauses  Consolidation  Act  1845^ 
which  is  incorporated  therewith.  Under  these  cir- 
cumstances, it  appears  to  me  (though  it  may  not 
be  absolutely  clear  and  free  from  doubt),  that  this 
transaction  having  taken  place  under  ^e  Act  of 
1858,  which  Act  contains  tne  exemption  danse  of 
the  Act  of  1848,  by  the  operation  of  sect.  4  this 
deed  does  come  within  that  exemption  clause,  and 
consequently  that  the  appellants  are  entitled  to 
be  exempted  from  the  stamp  duty.  Thous^  it 
may  not  be  perfectly  clear,  on  account  of  the 
complicated  provisions  to  be  found  in  saooessioii 
in  these  several  Acts  of  Parliament,  yet,  where  tiia 
question  is  whether  a  tax  should  or  should  not  be 
levied  upon  the  subject,  I  always  feel  inclined  to 
pTQ!no\niCA\u<^^gcEL«sv\»mtoQ^  of  the  soljeet  snd 
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le  Grown,  though  I  really  do  not  myself 
t  there  is  any  sach  doubt  in  the  present 
I  impose  upon  me  the  necessity  of  acting 
i.  Under  these  circumstances  the  appeal 
iUowed. 

r,  B. — I  do  not  see  my  way  quite  so  clear 
•rd  Chief  Baron  does,  but,  nevertheless,  I 
b  all  mean  to  differ  from  him.  My  own 
n    rather  was    that   that  exception    in 

section  of  the  Local  Act  of  1851,  in  fact 
bat,  in  all  prooedings  with  regard  to  this 
rd  of    health,  the  corporation  of  Bath 

in  the  same  condition  as  the  rest  of  Her 

subjects  with  respect  to  stamp  duty. 

I  concur  in  thinking  that  the  appeal 
I  allowed. 

ELL,  B. — I  think  that  this  appeal  should 
i.  I  think  that  one  may  collect  from  the 
this  property  was  taken  by  the  board  for 
fles  of  tneir  public  duties,  and  under  the 

of  the  21  &  22  Vict.  c.  98,  as  put  into 
ihe  particular  statute  of  1869.  Now,  as 
he  Local  Grovemment  Act  (21  &  22  Vict, 
my  Lord  has  said,  we  are  to  read  it  as 
ihe  PubUc  Health  Act  of  1848  were 
r  it.  If  we  do  so  it  is  quite  clear  that 
;  section  would  be  in  the  21  &  22  Vict, 
ppose,  then,  that  it  is  there.  Then  here 
ses  which  are  taken  under  the  authority 
le  purposes  of  that  Act,  the  conveyance 

would  have  been  exempt  from  stamp 
ey  had  been  taken  under  the  authority  of 
c  Health  Act,  and  for  the  purposes  of 

as  they  are  under  this  Act,  wnich  in 
udes  that  15l9t  section  within  it.     But 

said  that  there  is  a  previous  private  Act 
neut  (as  we  may  call  it),  that  is  to  say, 
>f  1851,  appliciible  to  the  city  of  Bath, 
8  that  sect.  151  of  the  Public  Health  Act 
lall  not  be  a  portion  of  that  private  Act 
lOugh  certain  other  sections  are  said  to 
Hiat  then  is  the  consequence?  Does 
t  the  subsequent  general  Act  conferring 

same  body,  which  existed  under  the 
ct  of  1851,  certain  additional  duties  and 
r  does  it  merely  continue  to  affect  that 
y  in  so  far  as  it  is  exercising  the 
nd  performing  the  duties  which  it 
led  upon  it  unoer  the  local  Act  of  1851  P 
to  me,  in  all  reason,  that  it  continues 
to  that  which  the  board  shall  do  under  the 
51,  their  private  Act,  and  not  to  that 
f  shall  do  under  the  powers  and  in  per- 
yt  the  duties  imposed  upon  them  by  the 
.ot  of  21  &  22  Vict.  I  cannot  see  why 
je  otherwise.  I  cannot  see  why  the  city 
loold  be  more  liable  to  pay  stamp  duty 
"eyances  to  it  for  the  purposes  of  an  Act 
lent  which  is  applicable  to  the  whole  of 
7,  than  any  other  place  in  the  country. 
k>  me  that  it  would  be  an  injustice  to 
were  otherwise,  and  I  can  see  no  reason 
oing  the  statutes  in  such  a  way  as  to 
injustice  upon  them.  If  it  should  be 
ill,  but  it  was  so  with  reference  to  Bath 
far  private  Act  of  1851,"  the  reason  of 
I  to  me  to  be  obvious,  and  the  answer  is, 
iras  a  particular  Act  which  they  ffot  for 

purpoBee.  It  was  an  Act  for  tne  im- 
t  of  the  city  and  borongh  of  Bath, 
hat  improvement  it  incorporated  oer- 
68  of  the  Fahlio  Healiib  Act  of  1848.  I 


But  it  was  also  an  Act  for  the  regulation  of 
markets,  and  for  supplying  the  city  of  Bath  with 
water,  &c.  Why  tnen  the  corporation  of  Bath 
having,  for  their  own  profit,  and  the  profits  of  the 
ratepayers  of  that  particular  place,  made  a  lease 
of  their  tolls  in  the  markets,  should  be  exempt 
from  dutv,  I  can  see  no  reason,  and  consequently 
I  can  well  understand  why  the  Legislature  said 
that  sect.  151  of  the  Public  Health  Act  of  1848 
should  not  apply  t/O  this  private  Act  of  the  city  of 
Bath.  Whatever  the  corporation  may  do  under 
the  powers  and  authorities  of  their  private  Act  of 
1851  is  as  subject  to  dutv  as  though  sect.  151  of 
the  Public  Health  Act  of  1848  had  never  been 
passed,  but  whatever  they  do  under  the  powers 
and  authorities  of  the  Act  of  1858  (21  &  22  Vict, 
c.  98),  the  Local  Government  Act,  they  do,  and 
ought  to  do,  as  free  from  stamp  duty  as 
any  other  corporation  or  body,  carrying  into 
effect  the  powers  and  objects  of  that  Act, 
would  do.  I  think  that  on  that  ground  this  appeal 
should  be  allowed,  always,  however,  with  this 
reservation.  I  must  not  l>e  understood  as  express- 
ing an  opinion  that  this  case  is  within  sect.  151  of 
the  Public  Health  Act  of  1848,  even  if  it  had 
occurred  in  any  other  place  than  Bath;  but,  as  the 
Crown  does  not  ask  for  jud^ent  upon  the  ground 
that  this  is  not  a  deed  within  sect.  151,  I  do  not 
give  it  to  them.  On  the  other  point  I  think  the 
appellants  are  right,  and,  consequently,  that  the 
appeal  should  be  allowed. 

Cleasbt,  B. — I  am  of  the  same  opinion.  The 
City  of  Bath  Act  of  1851  introduces,  by  its  19th 
section,  the  Public  Health  Act  of  1848,  but  it  in- 
troduces it  with  (I  may  call  it)  a  certain  exemption, 
it  takes  something  out  of  it.  But  then  we  have  in 
that  Act  of  Parliament  (the  City  of  Bath  Act)  the 
85th  section,  and  that  section  enacts  that  "  this 
Act  shall  be  subject  to  the  provisions  of  any  Act 
for  amending  or  exten^ng  the  Public  Health  Act 
1848,  passed  in  the  present  or  any  future  session 
of  Parliament."  Therefore,  if  an  Act  of  Parliament 
had  passed  in  that,  or  any  subsequent  session, 
enacting  that  all  the  clauses  of  the  Public  Health 
Act  1848,  including  the  151st  section,  or  that  all 
the  clauses,  should  be  applicable  to  local  boards, 
then  we  should  have  found  this  85th  section  acted 
upon  and  carried  into  effect.  There  is  an  enact- 
ment to  that  effect  in  the  Local  Government  Act 
of  1858.  I  do  not  propose  to  add  anything  to 
what  my  Lord  and  my  learned  brethren  have  said 
upon  that  subject,  because  Ia|ffree  with  what  I  have 
said,  and  I  am  satisfied  with  the  reasons  which 
they  have  g^ven ;  but  it  does  appear  that,  after- 
wards, considerable  doubts  arose  as  to  how  &r 
local  boards  of  health,  actins  under  local  Acts, 
were  controlled  by  the  General  Local  Government 
Act.  That  appears  by  the  Act  of  the  24  &  25  Vict, 
c.  61,  and  sect  29  is  found  in  that  Act  for  the 
purpose  of  removing  those  doubts.  I  think  it 
IS  tolerably  clear  that,  but  for  the  words  at 
the  end  ol  that  section,  the  effect  of  the  29th 
section  of  the  Act  would  have  been  to  have 
made  the  Local  Government  Act  1858  apply 
to  all  the  local  boards.  There  is  certainly  tnis 
exception,  which  has  been  referred  to  by  the 
learned  counsel  for  the  Crown,  and,  if  that  applied, 
I  think  it  would  carry  him  to  the  conclusion  to 
which  he  asked  the  court  to  come ;  but  I  do  not 
think  that  it  does  apply.  I  think,  li  i^  VqkSk.  «i^ 
idiat  the  effect  of  ^oalt  eroe^^cni\&^^Sofii(i*'i^i  cdcsfus^ 
to  this:  if  there YiBd\>efiflim^^^li«^        ^^^tc^ 
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TiBion  tbnt  a  particular  buildinK  should  not  bo 
improved  or  touched,  and  then  there  had  been  in 
the  Geiieral  Local  GoTemtnent  Act  a  pi'oviaion 
that  all  buildings  might  be  taken,  then  the  pro- 
viaioii  in  the  Local  Art  would  hare  preruilcd  over 
the  provision  in  the  Gcuerol  Act,  for  this  reason, 
that  "  provisions  of  general  Actn  opiKiBeil  to  or 
restrictive  of  the  proviaion,  nhetlior  adopted  or 
original,  of  any  Local  Acta  shall  be  of  no  force  in  the 
district"  {these  sre  tlie  words  made  use  of)  "for 
which  the  LochI  Act  was  [jaaaed."  That  ehowe 
that  'the  provisions  referred  to  are  provisions 
applicable  to  the  particular  district,  and  I  do  not 
tni[ik  that  that  qualification  of  the  Act  uf  Purlia- 
mt-nt  ])revents  the  General  Local  Government  Act 
from  applying:  but  that  section  has  the  effect  of 
removing  the  doubt,  if  any  exists,  as  to  the 
General  Act  overriding  in  this  caee  the  local  Act. 
Jiid'jnieul/oi-  llie  apiiellantt. 

Attorneys  for  the  nppellantx,  Dobitiaoa  and 
Qeare,  57,  Lincoln's- iim-fielda,  W.C.,  agents  for 
Iloiier,  Batb. 

Attorney  for  the  commisBioners,  The  SoUeitor  of 
Inland  Rn'/'ii-o-,  Somemet  House,  W.C. 


Saturday,  Jiitie  10,  1871. 

Bbo.  o.  Ths  Justices  of  Dehjusuikk  (on  the  Prose- 
cution of  the  London  and  North- Western  Bail- 
way  Company.)  ^ 

Poor  rate — ValuaHon  }M — Aupttd  agaiwtf  avwnded 
Tale—BeneKolo/itotice  <ifoljeetiotx  to}!*l~27  ^  28 


rid.  t 


r.  1, 


Serf.  1  of  27  *  28  Yid.  c-  39.  enacli  thai  before  ohi/ 
appeid  ihall  be  heard  by  any  teuioiin  ugaiiint  a 
poor  TOte,  the  appellant  tkall  give  ty>enty-oiit'  Jiiyn' 
tutfiee.  tmth  the  ground*,  to  the  aiaeeament  anii- 
miltee;  provided  thai  no  perion  >haU  bt  ampoiBcrcd 
to  appeal  to  any  *etiioiu  aaaintl  a  poor  rale  iruule 
in  eoi\fonniiy  with  the  vaiuaiion  lUt  approeed  by 
thi'  eowmittee,  unleea  he  ifulU  hate  aiven  to  tlie  eom- 
milUe  notice  oj  ohjecUoni  againit  the  li»l,  and  shall 
have  failed  to  obtain  tueh  reli^  in  the  matter  at 
he  deemejujt. 

The  appeUanIt  were  OMewed  to  a  poor  rate,  Th&y 
gave  notice  of  obJKdion  to  tli«  voMiaiion  lUt  depo- 
tiled,  but  did  nof  "EP^*"^  '*"  "'^  ''"^  JUed  for 
hearing  objeeliont.  The  liit  tmu  approved,  and  a 
rate  made  in  eoi^ormityvnth  it.  On  the  following 
day  the  appellanli  gave  notice  of  their  intention 
to  dispute  their  liabdily  to  pay  Me  swn  ai  whieh 
the]/  teera  atteued.  The  atieumant  commiUee 
heard  the  objection  made  by  them  and  reduced  the 
raie,  toltereupon  the  Hit  and  rate  tcere  ajoended. 
Being  diieaiiefied  viih  the  amount  of  reduction, 
the  appejlontt  gave  notice  of  appeal  againet  tlte 
rate  a*  it  viai  made  in  the  Jiret  iTittance.  The 
quarter  teinont,  however,  declined  to  hear  the 
appeal  on  the  ground  thai  the  appeUante  were  not 
"  pertonM  who  had  failed  to  obtuin  relief"  within 
led.  1  0/  25  ^  26  Fid.  &  103,  at  &ey  hadnot 
given  to  the  ateettmeni  committee  notice  qf  objec- 
tion to  the  amended  liit  and  rale. 

On  a  Tvlefor'a  mandamue, 

Seld,  that  the  appdianli,  having  ol^eded  to  the 
valuation  liat,  and  having  failed  to  obtain  tueh 
reUef  at  they  deemed  jutt,  were  enHSed  to  havt 
ikeir  ^meal  heard.  Mid  netd  not  repeat  their 
»otic«  ofeifeeiion,  although  tome  reduoion  in  (he 


[Bail. 
:  by  the 


aiiioant  of  the  attettment  had  b«en  n 

eommiltoe,  mid  flic  lietand 
Oh  the  9th  July  1870,  a  union  aaaeBSiiient  com- 
mittee duly  deposited  a  valuation  list  made  bf 
them  for  the  parish  of  Fiurfield. 

On  the  lith  July  the  London  and  Korth- 
Wcstcrn  Bailway  Company,  deeming  themselves 
to  be  assessed  too  highlv,  served  a  notioo  of  olgeo. 
tion  to  the  list  upon  tW  aaiicssment  coramitlee, 
pursuant  to  27  &  28  Vict.  c.  39,  s.  1. 

On  the  day  appointed  by  the  committee  tiw 
hearing  objections  to  the  list,  viz.,  25th  Jnly,  no 
one  appeared  to  object  to  the  aame,  and  it  «M 
approved. 

On  the  13th  Aug.  a  poor  rate  was  made  in  oon* 
formity  with  the  hst,  and  upon  the  following  d^ 


the  company  gave  notice  to  the  pariah  cffioer  of 
'    '    '  '  dispute  their  liability  to  pay  tli" 


at  which  they  were  asseased.    The 
was  then  appointed  by  the  aBsesement  co 
for  bearing  the  objection,  and  thpy  ultimately  ra- 
duced  the  rate.     Whereupon  tlie  list  and  tbeiatt 


mded. 


The  company  being  still  diBcontented,  eavedu 
notice  of  appeal  against  the  rate  of  the  IStn  Aug. 

At  the  April  sessions  1871  the  appeal  came  od 
for  hearing,  but  the  court  declined  to  entertnait 
on  the  ground  that  the  company  were  not  "pK- 
sons  who  had  failed  to  obtain  relief"  within  iIn 
terms  of  sect.  1  of  20  &  26  Vict.  c.  103,  as  they  hid 
not  given  to  the  assessment  committee  any  notkf 
of  (Ejection  to  the  amended  list,  or  any  notice  rf 
appeal  against  the  rate  made  in  conformity  with 
the  list.(a) 

A  rule  ni*i  having  been  obtained,  cftlliug  npoa 
the  justices  to  show  cause  why  a  maiuiamua  sfaonld 
not  issue  commanding  them  to  enter  continnancea 
and  hear  the  appeal. 

S.  C.  Brlatowe  and  Biazard  showed  caaae,  and 
contended  that  the  sppellants  should  have  giwa 
notice  of  objection  to  the  amended  liat,  and  d 
appfeal  against  the  amended  rate  by  wluch  tbey 
alleged  that  they  were  aggrieved.  In  Beg.  v.  Ti* 
Great  Wettera  Railway  Oompaniu  (20  L.  T.  Bep. 
N.  S.  481 1  L.  Bep.  4  Q.  B.  32^  the  appelhnti, 
having  been  assessed  to  a  poor  rate  in  confonni^ 
with  a  valuation  list,  gave  notice  of  tlieif  olyctiaa 
to  the  list,  but  the  committee  refused  to  alter  Uw 
list,  and  on  appeal  the  rate  was  oonfirmed  enlgMt 
to  a  case,  'entile  the  case  was  pendina,  a  aeoaad 
rate  was  made  in  conformity  with  the   bat  whioh 


(n)  27  *  28  Viot.  o.  3E 

Amflndmsnt  AotlBM),  ■_..       

kppcal  ihaU  be  hetsd  by  »Bj  ipeeUl  o 


applies,  the  appellaat  ihall  cive  tweo^-one  da^'  i . . 
in  writiog  pnrKitl*  to  the  ipscial  or  quarter  anarinns  It 
wMoli  to.A  appaa]  is  to  be  made,  of  tae  itttealioa  to  ap- 
peal, and  the  groimda  thsMof,  to  Uie  ssiis— iiiiiiit  niw 
DiittM  of  iDoh  aaioa :  Piovidwl,  that  aner  tb>  Irt  Ai«. 
nait  DO  peraon  thai]  be  eDipoweTed  to  appaal  to  an 
■MsioiiB  ayaiast  a  poor  late  muaed  in  eonfonidtir  aiti 
the  valaatioa  lilt  approved  of  b;  mob  oommittee,  unlir 
he  ihall  have  given  to  laoli  oommittes  aotioe  of  objuutiw 
aninit  tba  said  liat,  and  ahall  have  fiiled  to  obtaia  wak 
rdirf  ia  tba  matter  aa  he  deeaia  jait ;  and  wU<A  oh}» 
tioD,  after  aotioe  eivm  at  any  tina  io  tba  niaaim  pti- 
■oribed  b7  the  said  Aat  with  mpaot  to  objaotioaa,  A* 
ooDUDittee  iball  bnr  with  fall  power  to  oaU  for  lal 
amead  meh  lilt,  altliaugh  the  lama  haa  ba«>  apnrond  of 

'  Urt  haa  been  truanittad  to  ttM, 

"  Botiea  i£  laA 
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ed  unaltered  as  to  the  appellants,  and  the 
nts  having  given  twenty-one  days*  notice  of 
•gnut  the  rate  to  the  committee,  applied 
^darter  sessions  to  enter  the  appeal  against 
3ond  rate,  without  having  given  a  fresh 
bo  the  committee  of  objection  to  the  list; 
sfas  held  that  a  fresh  notice  of  objection  to 
)  was  a  condition  precedent  to  the  right  to 
he  appeal  against  the  second  rate.  A  fortiori, 
otice  of  objection  should  be  given  when  the 
s  been  altered.  The  provision  in  sect.  1 
notice  of  objection  against  the  list  "ap- 
by  the  committee  "  shall  have  been  given 
any  appeal  shall  be  heard  against  the  rate, 
rre  there  was  no  objection  to  the  amended 
lich  was  in  fact  the  one  approved  by  the 
btee. 

1  Mellor  in  support  of  the  rule. — If  there 
)en  a  new  rate  tnere  must  also  have  been 
lotioee,  as  in  Beg,  v.  The  Great  Weifiern 
^  Compcmy  {mp.).  But  this  rate  was  not  a 
9.  It  was  the  rate  of  the  13th  Aug.,  although 
ad,  and  against  that  rate  the  proper  notices 
al  were  g^ven.  The  appellants  went  before 
essment  committee,  and  failed  to  obtain  the 
asked  for;  surely  the  Legislature  never 
id  that  they  should  repeatedly  apply  to  the 
nbunal  that  had  failed  to  give  adequate 

tiBK,  J. — I  think  the  justices  were  wrong  in 
g  to  hear  this  appeal,  and  the  rule  must  there- 
I  made  absolute.  By  sect.  1  of  the  Union 
ment  Committee  Amendment  Act  1864,  it  is 
.  condition  precedent  to  the  right  of  appeal 
» a  poor  rate  that  notice  of  objection  agamst 
uation  list  approved  by  the  committee  shall 
sen  given  to  such  committee,  and  that  the 
objecting  shall  have  failed  to  obtain  such 
18  he  deems  just.  Now,  in  the  case  before 
'aluation  list  was  made  and  notices  of  ob- 
thereto  were  served ;  the  list  was  approved, 

rate  made  in  conformity  with  it.  To 
Ae  the  appeUante  objected;  their  objection 
iMrd  by  tne  committee,  and  the  list  and 
be  were  amended.  The  appellante  were 
dsfied  with  the  deductions  made  in  the 
b  at  which  they  were  assessed,  and  gave 
of  appeal  against  the  rate  as  it  was  made 

first  instance.  That  appeal  the  oourt 
■tor  sessions  refused  to  hear,  on  the  ground 
I  the  list  had  been  amended,  and  the  rate 
in  conformity  with  it,  the  appeUants  ought 
I  given  the  assessment  comnuttee  notices  of 
jection  to  the  amended  list,  and  to  the  rate 
ad  in  conformity  therewith.  I  am,  however, 
Um  that  the  appellants  have  done  everything 
id  by  the  statute  to  entitle  them  to  have 
ppeal  heard ;  and  that  it  was  not,  therefore, 
aj  for  them  to  go  through  the  same  process 
oting  over  again — possibly  a  great  number 
BB.  I  cannot  think  that  the  Legislature 
nd  that  to  be  done,  and  I  therefore  aSopt  the 
eeflonable  construction  of  the  Act  of  rarlia- 
-tIz.,  that  if  there  has  been  an  objection  to 
nation  list,  and  that  has  failed  to  produce 
ief  to  which  the  person  obiecting  thinks  him- 
ititled,  altiiough  some  alteration  may  have 
ittde,  Bash  objection  is  sufficient. 

Buie  aXy$ohae, 

maj  fbr  the  appeUanta,  MenMnBop. 

nmyu  iorihe  re^madeDtt,  Wrfyhimid  Vmm, 


Monday,  June  12,  1871. 

Beg.  V,  The  Justices  of  Middlesex. 

9  Geo,  4,  c.  61,  «.  14—32  ^  33  Vict  c  27  (the  Wine 
and  Be^rhouite  Act  1869) — ^ir.'ic;  tenant — Change 
of  occupancy — Speciul  sessions, 
B,  the  occupier  of  a  beerhouse  with  respect  to  which 
a  licence  was  in  force  on  tlie  \st  May  1869,  ob- 
tained, at  thn  general  annual  Vn^eimng  meeting 
holden  for  Middlesex  in  March  1870,  a  certifica4s 
for  the  renewal  of  the  licerice.  He  was  afterwards 
fined  for  keeping  his  house  open  for  the  sale  of 
beer  during  the  prohibited  hours  of  Sunday,  ana 
consequently  yielded  up  possession  of  the  premises 
to  tlie  appellant,    B.   applied,  however,  at    the 
general  am,muil  licensing  meeting  in  March  1871, 
and  again  al  the  adjourned  meeting,  for  a  re- 
newal  of  the  certificale,  which  was  on  each  occa- 
sion refused,  and,  as  he  did  not  appeal,  the  certifi- 
cale and  licence  lapsed, 
Tlie  appellant  ha/oina  entered  into  occupation  of  the 
premises  on  the  lith  April  1871,  aim  not  being  in 
time  therefore  to  apply  al  the  general  meeting  in 
March,  gave  the  proper  notices,  and  applied  al  a 
special  session,  under  9  (?eo.  4;  c.  61,  s.  14,  for  a 
certifi^^ale  for  a  licence  thai  would  enable  him  to 
carry  on  the  business  until  the  ensuing  general 
anmud  licensing  meeting,     Tlie  justices  dismissed 
his  applicalion  on  the  ground  thai  as  a  new  certifi- 
cale had  been  refused  to  B.,  and  as  hie  former 
certijR/cale  and  licence  had  lapsed,  tlie  provisions  of 
the  9  Geo.  4,  c.  61,  s,  14,  did  not  aimly. 
An  appeal  to  quaaier  sessions  was  aismissed  for  the 
same  reasoth,    A  rule  nisi  for  a  mandamus  having 
been  obtxidned : 
Held  that  the  unsiuxessful  applications  ofB,  did  not 
affect  tlie  appellant,  who,  being  a  neio  tenant  of  the 
premises  within  the  terms  of  9  Cleo,  4,  c.  61,  s,  14, 
was  entitled  to  apply  at  the  special  sessions ;  and 
that,  in  the   ahsence    of  any    objection    to   his 
cliaracter,  or  to  thai  of  the  house,  a  certificale 
should  have  been  grnnfrd. 
Rule  calling  upon  the  justices  for  the  coxmty  of 
Middlesex  to  show  cause  why  a  writ  of  matidamus 
should  not  issue  commanding  them  to  enter  con- 
tinuances and  hear  an  appeal  by  Joseph  Parsons 
against  a  refusal  of  justices  fbr  the  said  county  to 
grant  to  him  a  cert&cate  for  a  licence  for  the  sale 
ot  beer. 

James  Rose,  the  keeper  of  a  beerhouse  that 
had  a  licence  in  force  on  the  Ist  May  1869,  obtained 
at  the  general  annual  licensing  meeting,  holden 
on  the  4th  March  1870,  a  certmcato  for  a  licence 
under  the  32  &  33  Vict.  c.  27,  s.  5  (the  Wine  and 
Beerhouse  Act  1869). 

In  the  following  Oct.  he  was  fined  51,  for  the 
offence  of  selhng  beer  within  the  p]t)hibited  hours 
of  Sunday,  and  his  landlord  consequently  compelled 
him  to  transfer  his  interest  in  the  house  and  licence 
to  the  appeUant  Upon  the  14th  Feb.  1871  the 
latter  entered  into  possession  of  the  beerhouse. 
Rose  undertaking  to  use  his  best  endeavours 
to  cause  the  licence  to  be  transferred  to  him. 

At  the  next  general  annual  licensing  sessions 
holden  on  the  6th  March,  Bose  appued  for  a 
renewal  of  his  certificate  for  a  beerhouse  licence, 
but  the  application  was  refused,  as  was  also  a  sub- 
sequent application  made  by  Mm  at  the  adjourned 
meeting  (m  the  20th  March.  He  did  not  inlbrm 
the  justioes  on  either  occasion  that  h&  VaA.  \iciBA« 
ferred  his  int«r«ii  U>  t\i<a  «g«jl^&Sk\»^  vd!\.  '^mV 
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After  issuing  the  requisite  notices,  aiid  statins 
therein  that  Rose  had  reraoTed  frora  and  yielded 
up  posseaaion  of  the  house,  the  appellant  applied 
under?  Geo.  4,  c.  6,  s.  14,  to  special  Bessionsheld 
for  the  St.  Fancras  division  on  the  12th  April  for 
a  certificate  for  a  licence,  and  it  waa  arffued  on  his 
behalf  that  as  there  waa  on  the  Ist  Uay  1869  a 
beerhouse  licence  in  force  with  respect  to  the  same 
house,  it  waa  the  dtitj  of  the  special  sessions  to 
hear  the  application  on  the  merit^,  and  to  giant  a 
certificate,  if  neither  the  appellant  nor  his  house 
were  within  the  four  exceptions  in  sect  8  of  the 
Wine  and  Beerhouse  Act  186.<>. 

The  justices  dismissed  the  application  on  the 
f^und  that  the  question  had  been  decided  on  the 
application  of  Rose,  and  that,  as  he  had  not  ap- 
pealed, sect.  14  of  9  Geo.  4,  c,  61  did  not  apply. 

On  appeal  from  the  decision  of  the  Justices  at 
special  sessions  to  those  at  quarter  sessions,  the 
latter  were  of  opinion  that  the  refusal  to  entertain 
the  application  of    the  appellant  was    right,  (a) 

(a)  S  Geo.  4,  o.  61,  ■.  1  anaota  Uiat  gsnaial  annual 
licennng  meetiDg*  ihall  be  holdm  In  ths  ocnm^  of  Hid- 
dleoei  within  the  first  ten  days  of  H>mIl 

Seet.  14  enaotti  tbat  if  any  person  lioeniecl  to  kaep  an 
inn  Qudet  Uiis  Act .  ■  ■  ■  "  ahul  rerooTe  from,  or  yield  op 
the  po«eituoD  of  the  hoiue  BpeaiB«d  in  mob  lioenoe,  or 
if  tba  oocnpien  of  any  such  bnnse  bain^  aboDt  to  quit  tba 
Mine,  ahall  have  wilfnll.v  omitted,  or  a^l  have  negleoted 
to  appl^  to  tha  reneral  annTul  lioeniing  meeting,  or  at 
anv  ad^onmmsnt  thereof,  for  ■  lioenae  to  oontmns  to 
mQ  eiotsable  liqnora  by  retail  to  be  dmnk  and  ooiuamed 
in  luoh  honw  ....  it  ahall  bo  Idwfa]  for  the  jnitioea 
assembled,  ■■  aforeaaid,  at  a  apeoial  MuioD  holdan  undar 
the  anthority  of  tliia  Act  far  the  divieion  or  place  in 
which  the  house  lo  kept,  or  haTing  been  kept,  aball  be 
■itaate  ....  to  gnat  ....  to  aa/  oew  tenant  or  oo. 
anpiir  of  an?  honas  haviDS  ao  become  nnixicDpied  .... 
a  Uoeuoe  to  aell  aicisabla  liqnora  by  retail  to  be  drank  or 
consumed  in  mob  housa  or  on  the  premiacn  thprennto 
belon^ng.  .  .  .  Provided  aliraya  that  every  aach  ItreniTe 
■hall  oontiDne  in  force  only  fmm  the  da;  id  which  it 
■hall  ba  ETBnted,  until  the  5th  April  or  the  lOth  Ootober 
then  next  enBuing,  aa  the  rasa  idh  be.  .  . 

32  4  33  Vict  e.  27  (Wine  and  Beerbonae  AotlB69),  ■. 
4,  enaot*  that,  "  From  and  after  tfae  15th  Jaly  1868,  no 
Uoenoe  or  renewal  of  a  Uoenoe  for  the  aale  by  retail  of 
beer  .  .  .  ahall  (ure  aa  in  this  Aot  otherwiae  pnmded) 
be  granted,  except  apon  the  prodnction  and  in  pDrananoe 
«f  tbe  aatliority  of  a  certifioate  granted  onder  Uita  Act." 

Seat  6  ensota  tbat  inch  oerijfloate  ahall  be  in  force 
for  one  year  fram  tbe  date  of  its  being  granted. 

Sect  8  enaota  Uiat,  "  All  the  proviaions  of  the  *aid  Aot 
of  the  9  Qeo.  4.  as  to  the  terma  npon  which  and  the  manner 
in  which,  and  tba  pervona  by  whom  granta  of  lioanoei 
are  to  be  made  by  tlie  joatices  at  tha  Mid  geniml  annul 
lloenaing  meeting,  and  aa  to  appeal  from  any  act  of  any 
jnatioe,  aball,  ao  tar  aa  may  be,  have  effect  with  regard 
to  granta  of  oertifloatea  nnder  thia  Aot. 

Sect.  19,  enacts  that "  Where  on  tlie  lat  Hay  1869,  a 
licence  nndet  any  of  the  recited  Acta  i*  in  foroe  with  re- 
apect  to  any  hoaas  or  ahop  for  the  aale  by  retail  thuein 
d  bear  ...  to  be  oonaumed  on  the  premiaea,  it  ahall 
aot  be  lawful  tor  the  jnatioea  to  tefoae  an  application  for 
a  certafloate  for  ths  aale  of  beer  .  .  to  be  conanmed  on 
the  premiaea,  in  reapeot  of  Bach  boaae  or  shop  except 
npon  one  oi  more  gronnda"  .  .  .  whioh  are  Btat«d  in 
aeot  8,  and  are  ahortly  theae :  first,  tbat  the  apolioaut 
baa  failed  to  prodnce  satiafaetory  evidenoe  of  good 
character ;  aeoondly,  that  the  bonae  or  any  adjaoent 
honae  i>  of  diaordeily  ohanoter  ;  thirdly,  that  the  appli- 
cant haa  prerianaly  forfeited  a  lioenoe  for  tbe  nle  of 
bee^  ta.,  for  miaoondnot ;  fonrlbly,  that  the  appUoant 
oi  the  bonu  ia  not  duly  qnalifled  aa  by  law  ia  raqnired. 

33  &  84  Tict.  c.  29  (Wine  and  Bserhonae  Aot  Arasodmaot 


mJE^dd 


Act  IBTO),  a.  9,  enacta  tbat "  Where  tha  mewal  of  any  • 
"*  -■-  ■  ondar  tba  prinolMlAot  ia  isfoaed,  ai^ 

>r  aqy  anUiori^  thereof  aball,  if  tbe  par- 
eanwraaraddonotnreiMtJoeofupeal  .  .  .  witUnlbe 
tim  baited  tar  anob  mtiee,  or  if  tnoh  notiM  bMua 
AMD  «iraq  tbe  a|!peal  be  not  prawanted  oc  be  dwniaaeil, 


The  above  rule  having  been  obtftined, 
Pola'ad  showed  cause, — The  certifiotte  obtained 
by  Rose  in  March  1870,  being  in  force  for  (hm 
year,  lapsed  in  March  1871,  and  with  it  tbe  licence. 
Consequently  the  house  was  unlicensed  in  April 
1871,  when  tnc  appellant  sought  to  obtain  a  obA- 
(icato  at  special  sessions,  and  the  provisions  of  9 
Geo.  4,  c.  61,  3.  14,  do  not  apply  to  such  a  case; 
they  were  intended  to  operate  only  where  alicence 
is  actually  in  force  but  the  tenant  of  tbe  house 
has  died  or  given  np  possession.  Then  an  interin 
certificate  msy  be  g^ranted  to  the  new  oocn- 
pier  authorising  him  to  continoe  the  burinwi 
until  tlie  ensuing  licensing  meeting.  If  a  oertifiatc 
expires,  a  fresh  one  must  be  obtained,  but  it  cao- 
not  be  granted  at  the  special  sessiona,  which  woold 
be  converted  into  general  annual  licensing  meet- 
ings at  once  if  applications  for  new  certifioatM 
were  allowed  thereat.  A  oertificate  h&ving  been 
refused  to  R.,  no  snbseqaent  ^plication  could  be 
made  until  the  next  general  annual  meeting.  Hw 
justices  were  right  in  coming  to  the  conchinoo 
that  they  had  no  jxiwcr  at  spe^al  sessions  togmit 
such  a  certificate. 

.IfrifuJi'oi  for  the  appellant.— The  Wine  and 
Beerhouse  Act  186!*,  attached  a  kind  of  veatcd 
right  to  houses  having  a  licence  which  waa  in  foree 
on  the  1st  May  1869.  by  enacting  that  it  ehoold 
not  be  lawful  for  the  Justices  to  refuse  on  applica- 
tion for  a  certificate  for  the  sale  of  bear,  &c.  to  be 
consumed  on  the  premises  in  respect  of  such  haew 
or  shop,  except  upon  certain  grounds.  This  hooH 
was  licensed  on  tne  1st  May  1869,  and  the  oocu^ 
waa  therefore  entitled  to  a  certificate,  as  no  objec- 
tion upon  any  of  those  grounils  was  raieed  to  him- 
self or  the  house.  It  matters  not  that  the  fonner 
ceitificate  had  lapsed,  A  veiy  similar  c&se  to  the 
present  was  Ri-v.  v.  The  Jnatieet  of  the  Wat 
Eidiug  (21  L.  T.  Eep.  N.  S.  490;  L.  Hep.  i 
Q.  B.  33).  There  B.  apphed  at  a  general 
annual  liceneiug  meeting  tor  a  oertificate  for 
a  certun  house.  It  was  proved  that  he  had 
been  convicted  of  misconduct  in  another  house. 
The  justices  refused  the  oertificate.  At  an  atUoumed 
meeting!),  applied  for  a  certificate  Ibr  tne  fint 
house.  Held,  tnat  the  fbct  of  the  certificate  having 
been  refused  to  B.  woe  no  bar  under  sect.  8  of  the 
Wine  and  Beerhouse  Act  1869,  to  the  applioaldan  by 
D.    Now,  Rose  was  duly  licensed  when  ne  gavenp 

fossession  of  the  premiaea  to  the  appellant  on  the 
4th  Feb.  There  was  not  time,  however,  between 
that  date  and  the  following  4tb  Uarch,  for  the 
appellant  to  give  the  notices  necessaiy  to  found  an 
application  to  the  general  annual  licensing  meeting 
holden  on  the  last-mentioned  day.  ^erefore,  be 
was  entitled  to  apply  at  the  next  special  aeaaiom 
uiuier  9  Geo,  4,  c.  61,  s.  14.  [Hambb*,  J.— Ton 
say,  then,  that  he  waa  in  no  worse  position  throng 
Rose  having  made  a  wrongful  applicaticm  wM 
he.  Rose,  had  ceased  to  be  in  poeseeeion  of  <Jw 
premises  P]  I  do.  The  Legislature  did  not  in- 
tend tbat  these  houses,  licensed  on  the  Ist  Hay 
1869,  should  be  disfranchised  by  tbe  wrongful  act 
of  an  individnal.  The  certificate  was  refused  to 
Rose  because  he  failed  to  produce  evidence  OtgxA 
character,  but  that  was  no  ground  for  refbsing  (o 
grant  a  certificate  to  the  appellant. 

Hkuob,  J. — I  think  that  Mr.  McHahcn  hasnic- 
oeeded  in  showing  that  tiie  appellant  was  a  nm 
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The  Merchant  Taylobs*  Company  v.  Tub  Attoknby-Gbnebal. 
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tenant  of  the  house  within  the  meaning  of  9  Greo.  4, 
c.  61,  s.  14.  Time  did  not  admit  of  the  appel- 
lant giving  the  necessary  notices  in  order  to  apply 
at  the  general  annual  licensing  meeting,  and  1  do 
not  think  he  was  bound  to  apply  at  the  a^ourned 
meeting,  but  1  am  of  opinion  that  as  he  succeeded 
a  person  who  had  yielded  up  possession  of  the 
house  to  him,  and  he  had  thereiore  become  a  new 
tenant,  he  was  entitled  to  make  his  application  to 
tbe  special  sessions  for  a  certificate,  after  giving 
the  proper  notices  of  his  intention  so  to  do.  I 
cannot  tnink  it  necessary  that  there  should  be  a 
space  of  time  during  which  the  house  is  actually 
vacant,  but  that  the  statute  is  equally  applicable  to 
such  a  case  as  the  present,  where  p>osses8ion  of  the 
premises  has  been  yielded  up  to  a  new  occupier 
with  the  landlord's  assent,  and  the  incomer  occu- 
pies the  house,  and  carries  on  the  business  at  the 
time  he  applies  for  the  certificate.  Moreover,  it  is 
to  be  observed  that  the  certificate  for  a  licence 
which  he  obtains  at  the  special  sessions,  is  merely 
available  until  the  next  general  meeting.  There 
was  no  objection  to  the  character  of  the  appellant, 
and  under  the  circumstances,  therefore,  he  was 
entitled  to  a  certificate.  Nor  is  that  inconsistent 
with  the  general  legislation  on  the  subject  referred 
to  in  argument,  for  the  requirements  of  sect.  19  of 
the  Wine  and  Beerhouse  Act  1869  are  fulfilled. 
Where  a  house  is  an  old  one,  and  has  been  pre- 
vionsly  licensed,  it  is  therefore  of  such  a  character 
as  to  be  suitable  for  the  sale  of  beer  by  retail 
therein.  There  is  neither  inconsistency  nor  is 
Uiere  any  hardship  in  enacting  that  in  such  case 
the  objections  to  be  made  at  licensing  sessions 
shall  be  confined  to  the  personal  character  of  the 
applicant.  I  think,  therefore,  that  the  appellant 
was  entitled  to  a  certificate  for  a  licence. 

Hannen,  J. — ^To  my  mind,  the  chief  difficulty  in 
this  case  was  the  fact  that  Rose  made  an  applica- 
tion to  the  general  licensing  meeting.  Now  at 
first  I  did  not  fully  appreciate  the  enect  of  that 
drcumstance,  but  I  come  to  the  conclusion  that  it 
did  not  affect  Parsons  at  all,  who  was  not  shown 
to  have  been  a  party  to  it.  The  application  might 
have  been  maae  by  Bose  for  his  own  purposes, 
and  on  his  own  account.  Putting  that  matter 
oat  of  the  question,  the  case  stands  thus:  Brose 
being  licensed,  removed  from  and  yielded  up 
possession  of  his  house  to  Parsons  under  an 
arrangement  which  he  (Bose)  had  made  with  the 
landkxd.  Parsons  therefore  became  the  new 
tenant  and  occupier,  to  whom  the  privilege  is 
given  by  sect.  14  of  applying  to  special  sessions 
m  order  to  obtain  a  licence.  Mr.  Poland  has  said 
that  he  was  affected  by  what  was  done  at  the 
general  meeting,  but  I  do  not  think  that  he  was  so 
affected.  Could  he  have  applied  at  the  general 
meeting  P  It  is  admitted  that  he  could  not.  It  is 
said  that  he  might  apply  at  the  adjourned  meeting; 
but  I  do  not  think  that  he  was  bound  to  do  so, 
and  it  made  very  little  difierence,  for  the  matter 
would  be  brought  before  the  justices  at  some  time 
in  any  case.'  i  think,  therefore,  there  was  nothing 
to  prevent  him  availing  himself  of  the  provision^ 
&ctlitie8  given  by  the  14th  section,  and  that 
therefore  tnis  rule  should  be  made  absolute. 

Bvle  absolute. 

Attorneys :  /.  P.  Murrough ;  ScadAing  and  Son. 
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Feb.  15,  22,  and  March  8, 1871. 

(Before  the  Lord  Chancellor  (Hatherley),  and 
the  Lords  Justices.) 

The  Merchant  T\yi/)w.s*  Company  v.  The 
Attorney-Gene  ral. 

ChaHtahle  devise — Wlieilier  on  tnist  or  condition — 
Similiis  income — Application — Besidting  trust 
— Ci/  pres — Where  reparation  to  be  exectited, 

A  testator  in  1570  devised  cxifrtuin  lands,  tenements, 
and  gardens  in  tJte  city  of  London  to  the  pl-aintiffs* 
company t  "  to  this  intent,  and  upon  this  cA)ndi' 
tion,*^  thai  tliey  should  yearly,  **  of  and  with  the 
rents  and  profits  of  the  said  Ixinds,  tenements,  and 
gardens,"  provide  and  give  to  twelve  poor  men  ayid 
twelve  poor  women  of  the  parish  of  St  Botolph, 
Witliout  Bishopsgaie,  certain  articles  of  clothing 
mentioned  in  the  wiU,  the  materials  of  which  were 
to  be  of  the  respective  cost  or  value  tlierein  stated ; 
and  to  tlie  intent  tluit  such  garments  might  be  the 
better  seen,  performed,  and  delivered,  according  to 
hi^  mind  a/nd  the  condition  in  tliat  behalf  ap- 
pointed for  ever,  lie  required  and  prayed  the  Gham- 
berlain  and  Town  Clerk  of  th^  city  of  London 
yearly  to  call  upon  and  put  in  mind  tlie  plaintiffs^ 
company,  and  LooTc  thai  the  said  garments  should 
be  justly  and  truly  bestowed.  And  he  gave  to  the 
Chamberlain  and  Town  Clei'h  for  their  labour  and 
pains  to  be  taken  in  that  behalf  10».  apiece  yearly 
for  ever,  to  be  received  at  the  hands  of  the  company 
out  of  the  same  issues,  rents,  and  profits,  "  and  so 
thai  tlie  whole  residue  of  the  said  rent^  and  profits 
they  shotdd  maintain  and  gatlier  yearly  into  an 
whole  stock,  and  tliereivith  keep  the  reparations  of 
the  tenements  to  th-em  devised,  and,  if  need  were, 
new  build  the  sa/me,  cw  t(ftlueir  discreticm  need 
should  appear  as  the  same  stock  would  fall  out.^* 
And  in  case  tlie  company  should  be  remiss  in  per- 
fomning  and  delivering  the  garme^it^  acording  to 
the  meaning  vn  his  testam^it  declared,  tlien  he 
willed  thoi  the  parson,  churchwardens,  and  parish- 
ioners  of  St.  MichaeVs,  Coi'nhill,  should  enter 
upon  tlie  deviled  hei'editaments,  and  the  same 
should  hold  to  the  like  intent  and  upon  the  like 
condiiion. 

The  cost  of  the  materials  was  13L  8«.,  and  at  the 
death  of  the  testator  the  yearly  value,  of  the  pro- 

.  perty  was  26L  only.  But  this  value  increased 
very  largely,  and  for  many  years  the  company 
retained  tlie  surplus  after  making  tlie  payments 
directed  a/nd  maintaining  the  houses  in  repair : 

Held  (affirming  the  decision  of  the  Master  of  tlie 
BoUe),  tliai  the  company  were  twt  entitled  to  such 
surplus,  btit  tliat  the  whole  rents  were  devoted  to 
charitable  purposes,  and  must  be  applied  cjf  pres. 

The  Attomey-Ueneral  v.  The  Mayor  of  Bristol 
(2  /.  Sr  W.  219),  and  The  Attorney-General  v. 
The  Wax  Chandlers*  Company  (L.  Bep.  5  Ch, 
App.  503,  and  23  L.  T.  Bep.  N.  S.  173),  con- 
sidered. 

Tlie  dictimi  of  Turner,  L.J.,  in  The  Attorney- 
General  V.  The  Corporation  of  Beverley  (6  Be  Q. 
M.  8f  0.,  ai  265),  that  **ifa  portion  of  rents,  Sfc, 
not  given  to  a  cha/rity  be  wholly  dedicated  to  the 
exoneration  of  the  portion  of  rents  which  is  so 
given  from  hwrthens  which  tootiXd  ot\veT\n\A^  VsX^ 

Xfi  1^,"  the  cYbarU'y  U  eatUled  to  ttvfc'bertW!^  o^  ^tX^ 
le,  qtieatioued  and  dUsefated  Jrona. 
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Per  Jatnps,  LJ, :  In  r/isfis  of  gifts  to  a  city  company 
upon  express  trnsU  exhaitsting  the  whole  income, 
thpTP  is  tin  ndfi  of  law  that,  if  one  of  surh  trusts  is 
for   th4i    repair  and   rebuilding   of  the  property 
ihnnsed,  any  surplus  that  may  not  be  required  fnr 
the  jrurposfis  ejrprejised  is  given  to  the  c/>mpany  for 
its  own  Hse  ana  benefit. 
This  was  an  appeal  of  the  plaintiffs'  company  from 
a  decision  of  the  Master  of  the  Rolls,  which  is 
reported  in  23  L.  T.  Rep.  N.  S.  480.  where  the  will 
of  the  testator,  devising  lands  for  charitable  pur- 
poses, and  all  other  circumstances  are  sufficiently 
stated.    The  bill  was   filed    for    the  purpose  of 
establishinfs^  an   absolute    right  claimed    by    the 
plaintiffs  to  all  surplus  of  the  rents  and  profits, 
after  satisfying  the  purposes  expressly  mentioned 
in  the  will ;  and  to  this  oill  the  Attornev-Oeneral 
put  in  a  demurrer,  which  was  allowed  by  Lord 

HomiUy. 

^irnoundell  Palmer,  Q.C.,  Sir  Richard  BaggcUlay, 
Q.C.,  and  Cookson  supported  the  appeal. 

Jessel,  Q.C.  and  Wickens  for  his  Lordship's  order. 

The  authorities  referred  to  were 
The  Attomey-Oeneral  t.  The  Wcue  Chandlers*  Com- 

rty,  L.  Bep.  8  Eq.  452  ;  22  L.  T.  Bep.  N.  S.  255  ; 
Bep.  5  Ch.  App.  503 ;  23  L.  T.  Bep.  N.  S.  178 ; 
The   Attorney 'Qenercd   y.    The   Mayor   of  Bristol 

3  Mad.  819;  2J.AW.2Bi; 
The  Mayor  oj  Southmolton  y.  The  Attomey-Oeneral^ 

5  H.  L.  Cas.  1 ; 

The  Attomey-Oeneral  v.    The    Coopers'    Company, 

3  Beav.  29 ; 
The  Atiomey-Oeneral  t.  The  Corporaiionof  Beverley, 

6  De  G.  M.  &  G.  256;  6  H.  L.  Cas.  310; 

The  Attorney-General  ▼.  The  Dean  and  Canons  of 

Windsor,  8  H.  L.  Cas.  369 ;  2  L.  T.  Bep.  N.  S.  579 ; 

The  Attorney-General  v.  The  Corporation  of  Roehester, 

5  De  G.  M.  A  G.  797  ; 

The  Attomey-Oeneral  y.  Christ's  Hospital,  4  Beav. 

73; 
The  Attomey-Oeneral  v.  Brasenose  College,  Oxford, 

2  CI.  A  Fin.  295 ; 
The  Attomey-Oeneral  v.  The  Mayor  of  Coventry, 

2  Venx.  397 ; 
T^«  Attomey-Oeneral  y.   The  Skinners*   Company, 

2  Bubs.  407 ; 
The  Thetford  School  Case,  8  Co.  130& ; 
Magdalen  CoUege,  Oirford  t.  2*^e  Attomey-Oeneral, 

6  H.  L.  Cas.  189. 

Sir  BoundeU  Palmer,  Q.C.  having  been  heard  in 
reply,  judgment  was  reserved  until  the  8th  March, 
when 

The  Lord  Chancellob  said: — This  case  is  an 
appeal  from  a  ju^ment  of  the  Master  of  the  Rolls, 
which  has  in  e^ct  declared  that  the  property 
which  was  given  by  the  will  of  one  Robert  Donkyn 
to  the  Merchant  Taylors*  Company  in  the  year  1570 
is  wholly  applicable  to  charitable  purposes;  and 
the  decree  tnus  appealed  ftrom  is  questioned  on  the 
ground  that,  according  to  the  authority  of  The 
AHomey-Qeneral  v.  The  Wax  Chandlers*  Company, 
and  the  class  of  cases  which  that  authority  pro- 
fessed, at  all  events,  to  follow,  the  property  here  is 
^iven  to  the  Merchant  Taylors'  Company,  subject 
indeed  to  a  charge  on  behalf  of  the  objects  which 
are  mentioned  in  the  bequest,  but  subject  to  that 
charge  only,  and  that  the  remainder  is  given  to  the 
company  absolutely  for  their  own  use. 

I  confess  that  the  case  has  appeared  to  me  to  be 
one  of  very  considerable  difficulty.  I  believe  that 
it  does  not  so  appear  to  the  Lonfs  Justioes ;  but  I 
feel  that,  re^jpm  being  had  to  the  previous  athori- 
ritiea,  and  especially  to  the  very  important  dicta 
ofLordEldoD  in  The  Attomey-Oeneral  y.  The  Ma^or 
^BrUtol,  sanctioned  and  expanded  as  these  diota 


have  been  by  Lord  St.  Leonards  in  the  case  of  the 
Soidhviolton  Charity,  it  has  become  a  matter  of 
considerable  difficulty  to  know  where  the  precise 
line  is  to  be  drawn  with  reference  to  beqnests  of 
the  character  of  that  which  we  now  have  before 
us,  made  at  the  epoch  at  which  this  bequest  wa^ 
made.  The  real  point  to  be  ascertained  is  easy 
enough  to  be  defined,  but  the  application  of  any 
definition  which  may  be  given  to  the  particaliu> 
case  before  the  court  is  always  the  great  point  of 
difficulty. 

Now  1  ^prehend  that  the  rule  is  a  yery  simple 
and  plain  one,  applicable  alike  to  charitable  aiid 
other  bequests,  and  that  there  is  a  distinction  be- 
tween a  char^  and  a  trust ;  that  if  ^on  are  satisfied 
that  by  the  instrument,  whatever  it  be,  whether  a 
deed  or  a  will,  an  out-and-out  gift  is  made  to  the 
persons  who  are  the  immediate  M>jects  of  the  gift, 
subject  only  to  a  charge  for  certain  specified  objectn 
who  are  to  be  entitled  to  receive  the  amount  of 
that  charge,  and  to  have  a  valid  remedy  against 
the  land  for  the  purpose  of  enforcing  that  c£arffe. 
then  the  devise  stands  good,  and  the  charge  omv 
has  to  be  carried  into  enect.  On  the  other  hand, 
if  you  find  that  the  will  implies  trust,  and  that 
trust,  and  trust  only,  is  the  object  of  the  testator, 
then,  whether  there  be  a  positive  gift  to  the  par- 
ticular objects  who  are  mentioned  in  the  will  as 
having  to  receive  a  benefit  out  of  the  property  lo 
devised,  or  whether  there  be  simply  a  oireckion 
generally  as  to  trusts,  and  trusts  are  declared 
which  do  not  exhaust  the  whole  estate,  still  the 
trust  remains  ;  and  there  is  then  one  of  these  two 
things — either  a  resulting  trust  to  the  devisor  or 
grantor,  who  has  not  expressed  the  whole  of  his 
views  upon  the  subject,  but  has  expressed  suffi- 
ciently his  will  that  those  who  take  are  not  to  take 
beneficially ;  or,  if  tliere  be  not  a  resulting  tnut, 
then  the  question  arises  under  the  general  rule 
whether  the  charities  are  not  entit&d  to  have 
the  augmented  fund,  or  the  fund  not  speci- 
fically £sposed  of,  for  the  puipose  of  promoting 
the  general  objects  of  the  cnarity,  whose  benefi 
is  supposed  to  form  in  that  case  the  testator's 
paramount  intention. 

Now,  with  regard  to  cases  which  are  not  oases 
of  charity.  King  v.  Denison  (1  V.  &  B.  260) 
and  Dawson  v.  Clarke  (18  Yes.  247)  are  well- 
known  instances.  It  has  been  found  that  there 
are  cases  of  extreme  difficulty  bordering  on  the 
line,  as  of  course  in  cases  of  charity  there  are 
cases  of  like  difficulty.  In  Dawson  y.  Clarke  the 
case  was  very  remarkable,  because  the  property 
was  chargeable  on  a  trust,  and  it  was  held  ulti- 
mately to  be  a  case  not  on  trust.  In  Kmg  v. 
Denieon  1  think  the  reverse  took  place,  and  the 
trust  was  declared  to  have  effect. 

With  regard  to  charities  a  rule  has  been  esltp 
blished  ;  it  was  laid  down  by  Lord  Eldon  in  The 
Attomey-Oeneral  v.  T^  Mayor  ofBrietoU  and  some- 
what expanded  by  Lord  St.  Leonards  in  the  So'vJSh' 
molt  on  case.  Lord  Eldon,  after  saying  that  he  bad 
made  himself  as  well  acquainted  as  he  ooold  with 
cases  of  this  description — ^which  means,  no  doubt, 
that  he  had  read  everything  upon  the  subject  with 
which  he  was  not  previous^  acquainted — rt/kn  to 
the  Tlistford  School  case,  and,  after  referring  to  the 
reasons  g^ven  for  that  decision,  he  says:  ''And 
then  the  following  passage  occurs,  and  with  refer- 
ence to  many  public  bodies  it  is  one  <^  great  con- 
sequence: 'And  the  Lord  Coke  said  thai  this 
V  T«6o\xx^oa  ^<dL  eonceni  %1I  the   oolkges  in  Uie 
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Universities  and  elsewhere;  for  when  the  lands 
were  first  given  for  their  maintenance,  and  that 
every  scholar  should  have  a  penny  halfpenny  a 
day,  this  was  then  a  competent  allowance  for  a 
Bcnolar  in  respect  of  the  price  of  victuals  then  and 
yearly  value  of  the  land;  and  now  the  price  of 
victuals  being  increased,  the  first  maintenance  for 
Bcholars  is  not  competent  for  them,  and  as  the 
value  of  the  lands  increase,  so  ought  the  allowance 
for  the  scholars  to  increase.* "  Upon  which  passage 
Lord  Eldon's  comment  is :  "If  the  text  is  to  be 
understood  thus,  that  where  property  has  been 
given  for  the  foundation  of  a  college,  and  a  dis- 
tribution has  been  at  the  same  time  made  of  all  the 
rents  to  given  members  of  that  college,  there  must 
be  an  increase,  as  the  times  require,  for  all  these 
purposes ;  of  that  there  can  be  no  doubt.  But, 
unless  I  am  mistaken,  there  are  many  cases  to  be 
found  in  both  the  Universities  where  land  has  been 
given  of  a  greater  value  than  the  amount  of  the 
charges  (which  have  been  for  scholars,  exhibitioners, 
and  so  on)  upon  that  land,  and  where,  in  point  of 
fact,  the  eiyoyment  has  been  thus — the  charges 
have  been  made  good  from  time  to  time,  and  the 
suiplus  has  been  taken  by  the  college  itself;  and  I 
believe,  if  this  were  considered  an  improper  appli- 
cation of  the  funds,  it  would  have  the  effect  of 
disturbing  the  distribution  of  the  revenues  of  many 
of  the  col^ges  in  both  Universities." 

Lord  St.  ijeonards  bears  out  that  doctrine  in  the 
Souihmolt^m  case,  and  adds  his  judgment  that 
where  there  is  de  facto  a  surplus,  ana  nothing  what- 
ever has  been  said  about  residue  or  surplus  or  any- 
thing of  that  kind,  where  the  gift  is  to  a  corporate 
body  (as  he  there  expresses  it),  that  corporate 
body  takes  the  gift,  and  takes  it  subject  only  to  the 
charges  to  be  paid  out  of  that  gift ;  and  that  when 
these  charges  nave  so  been  satisfied,  then,  though 
nothing  is  said  about  what  remains,  it  remains 
simply  for  the  benefit  of  the  corporate  body,  or, 
in  otner  words,  is  not  a  resulting  trust  for  the 
donor. 

Now  in  the  Wax  Cliandlera^  case  there  were 
certainly  features  of  material  difference  in  two  or 
three  respects  from  the  case  which  we  have  here 
before  us.  In  the  first  place  there  was  what  I 
think  may  be  called  an  absolute  charge  upon  the 
property  irrespective  of  the  jmyment  of  rents,  which 
itself  would  go  far  towards  the  conferring  of  the 
fee-siraple.  There  was  further  in  that  case,  in  the 
event  of  a  breach  of  duty  on  the  part  of  the  first 
takers,  a  gift  over  to  a  person  individually  there 
named,  who  evidently  was  intended,  subject  to 
the  charge,  to  take  for  his  own  benefit;  and 
therefore  there  was  an  inference  more  readily 
afforded  that  the  interest,  subject  to  the  charge, 
was  a  beneficial  interest  in  the  first  takers 
from  whom  it  was  to  go  over;  and,  further  than 
that,  in  addition  to  a  direction  that  the  parti- 
calar  sums  there  mentioned  should  be  paid  out 
of  the  rents,  there  was  a  direction  to  pay  the 
reeidue  of  the  rents  (simjpliciter  in  these  words,  I 
think)  towards  repairs,  it  being  perfectly  clear  in 
that  case  that  the  testator  could  have  no  conception 
whatever  of  what  the  residue  of  the  rents  would 
be,  because  we  find  the  rents  a  hundred  years 
afterwards  rising.  The  circumstances  in  that  case 
pointed  to  its  being  a  charge  instead  of  a  trust 
imposed  upon  the  parties  taking.  What  I  then 
held,  and  what  I  still  hold,  is,  that  where  there  is 
aimpUeUer  a  direction  to  apply  the  rest  of  the  fund 
in  rqaairBy  the  case  is  entirely  ^tmgaiahsible.    In 


substance  it  is  to  say,  '*  I  give  so  much  to  these 
objects,  and  no  more;  I  give  the  property  out 
and  out  to  you ;  out  of  the  rents  you  will  pay  these 
objects,  and  the  residue  of  the  rents  you  will 
employ  in  repairs ;"  and  it  is  as  if  the  testator  had 
saia,  "The  residue  of  the  rents  will  suffice  for 
repairs,"  or,  "  You  will  have  the  residue  in  hand 
for  repairs."  1  apprehend  that  there  is  no  sub- 
stantial distinction,  and  that  wliat  was  meant  was 
that  the  company  should  take  the  property,  and 
that  it  should  not  be  allowed  to  go  out  of  repair, 
because  if  it  were  allowed  to  out  of  repair  the  per- 
sons who  were  to  have  the  benefit  which  was 
specified  would  thereby  lose  that  benefit,  but  that, 
subject  to  what  was  necessary  for  repair,  the  com- 
pany would  take  the  property.  It  seemed,  in  fact, 
ludicrous  to  suppose  that  the  testator  intended 
to  impose  the  necessity  of  repairing  the  houses, 
and  laying  out  for  those  repairs  all  the  surplus, 
even  though  that  surplus  should  be  ten  or  twenty 
times  what  was  wanted  for  the  particular  purpose. 
The  question  we  have  always  to  ask  ourselves  is — 
Did  the  testator  give  it  to  the  particular  objects 
of  the  charity  ? 

Now,  it  was  said  there  was  no  difference  between 
the  repairs  directed  to  be  made  out  of  the  rents 
with  reference  to  an  almshouse,  in  which  people 
were  to  live,  and  the  repairs  directed  to  be  made 
of  houses,  subject  to  a  charge  of  the  kind  which 
we  have  here.  It  seems  to  me  that  there  is  the 
widest  difference.  The  almshouse  itself  is  given 
to  the  inmates,  the  payments  are  to  be  made  to 
them,  the  property  is  to  be  occupied  by  them ;  it 
is  to  be  for  them,  and  the  whole  property  is  given 
to  them.  Whereas  it  seemed  to  me  in  the  Wojk 
Chandlers*  case,  as  I  said  upon  that  occasion,  that 
it  was  begging  the  question  to  say  that  the  whole 
property  was  given  to  the  charity,  when  but  a 
definite  sum  was  given  to  the  chanty,  and  all  that 
was  said  about  the  rest  was  that  the  residue  would 
go  to  repairs.  I  was,  I  think,  pressed  then,  as  we 
have  been  pressed  upon  the  present  occasion,  with 
a  dictum  of  Turner,  L.  J.,  in  Hie  AHoimey- 
Oeneral  v.  The  Corpm'ation  of  Beverley,  in  which 
he  said  that  he  believed,  although  he  knew  of  no 
authority  to  that  effect,  that  if  a  property  were 
devoted  to  the  payment  of  burthens  which  a 
charity  would  otherwise  have  to  bear,  that  property 
was  given  to  the  charity.  I  cannot  thoroughly 
agree  with  him  that  such  a  property  would  bie 
given  to  the  charity.  As  far  as  it  is  given,  of 
course  it  is  so  ;  but  if  it  be  meant  to  say  that  the 
whole  property  is  given  to  the  charity  because  it  is 
to  be  applied  in  satisfaction  of  a  charge,  I  humbly 
venture  to  differ  from  him,  and  to  say  that  it  is 
varying  the  whole  distinction  which  has  heretofore 
been  made  between  charity  and  trust ;  and  if  it  be 
only  a  charge  upon  a  certain  amount  of  lands  to 
pay  off  certain  other  charges  upon  the  charity,  I 
apprehend  that,  where  these  other  charges  have 
been  paid,  that  gifl,  whatever  it  is,  would  be  a 
resulting  trust. 

Having  said  so  much,  I  think  that  I  have 
quite  explained  the  reason  for  my  very  great  doubt 
and  hesitation  in  this  particular  case.  I  think 
that  it  is  one  of  very  great  nicety,  but  upon  the 
whole  I  am  not  inclined,  nor  am  I  strongly  enough 

grossed  by  the  contrary  construction — regard  being 
ad  not  only  to  the  decision  of  the  Master  of  the 
Bolls,  but  to  the  views  of  both  my  leam»d.CAViK»j^^^«^ 
— ^to  say  thai  tJbat   d<bdfi\QTL  \&   «rNsii^«^^»  ^^^^ 
differences  between.  \^i^  ^t«b«el\i  caaft^sA^OoaNToa 


212 


MAGISTRATES'  CASES. 


Chak.] 


The  Mskchakt  Taylobs'  Company  v.  The  Attorney-General 


[Chan. 


Chandlers'  case  are  not  to  my  mind  so  clear  and 
satisfactoxy,  as,  having  to  decide  the  case  upon  a 
difficult  will,  I  should  wish  them  to  be.  We  most 
do  the  best  we  can  upon  the  testator*8  expressions, 
and  the  matter  would  not  have  come  here  if  tliey 
had  been  easy  to  construe. 

In  this  particular  case  the  prof)erty  is  described 
by  the  testator  as  being  within  a  certain  district  of 
liondon,  St.  Botolph*s,  "  rented  yearly  at  26?.  or 
thereabouts."  Then  out  of  that  he  gives  a  certain 
property  which  we  need  not  pursue,  a  prof)erty  of 
4/.  a  year  to  "  the  parson  and  churchwai-dens  of 
the  parish  church  of  St.  Michael,  in  Comhill,  in 
Lonaon,  for  the  time  being,  and  to  their  successors, 
parsons  and  churchwardens  of  the  said  parish 
church,  for  ever,  to  this  intent,  that  they  shall  with 
the  profits  thereof  give  every  week  *  a  certain 
quantity  of  bread.  By  the  custom  of  London  he, 
in  fact,  ^ve  the  property  to  these  persons  as  a 
corporation ;  they  were  a  corporation  by  the  custom 
of  London,  and  they  were  a  corporation  for  the 
general  purposes  of  the  parish,  subject  to  this 
particular  charge  which  he  had  here  imposed  upon 
them ;  and  there  can  be  no  doubt,  regard  being 
had  to  the  nature  of  that  body,  that  the  whole 
would  go  in  charity,  though  I  apprehend  that  even 
then  it  would  be  difficult,  if  it  stood  there  alone,  to 
say  that  the  quantity  of  bread  would  have  to  be 
augmented  because,  the  value  of  his  property  being 
26/.  or  thereabouts,  it  is  found  that  at  the  date  of 
his  will  there  would  be  a  surplus  of  somewhat 
between  4Z.  and  52.,  and  not  more.  I  do  not  think 
that  that  has  very  much  to  do  with  the  case,  but 
such  is  the  fact  if  it  be  of  importance.  It  is  not 
as  if  the  testator  distinctly  described  the  value  of 
the  property ;  he  says  "  26Z.  or  thereabouts,"  and 
there  is  nothing  to  inaicate,  as  in  the  cases  of  appor- 
tionment, that  he  intends  a  direct  and  definite  sum 
to  be  apportioned. 

But  then,  the  testator  having  done  this,  the  part 
of  the  will  which  to  my  mind  creates  the  principal 
difficulty  and  distinction  between  this  case  and 
the  Wtix  CJiandlers*  case  is  the  following.  I 
should,  however,  first  observe  that  in  the  devise 
of  the  house  to  St.  Michael's  he  gives  a  very  curi- 
ous direction  to  the  parson  and  churchwardens 
and  their  successors.  The  words  which  he  then 
uses,  are  :  "  And  the  whole  rest  of  the  rent  I  will 
shall  be  reserved  to  the  maintenance  of  the  said 
house."  But  no  direction  is  given  there  with  refe- 
rence to  the  rebuilding,  and  there  is  no  gift  over, 
as  there  is  in  the  devise  which  we  have  immediately 
to  construe. 

[His  Lordship  then  read  the  devise  to  the  plain- 
tins*  company,  and  the  g^ft  over  to  St.  Michaers, 
the  whole  of  which  will  be  found  in  the  eai'lier 
report,  and  continued:]  That  is  to  say,  they 
are  to  expend  the  money  upon  the  gifts  to 
the  poor  people,  208.  a  year  to  the  Chamberlain 
and  Town  Clerk  for  their  trouble  in  jogging  their 
memory,  and  "  upon  the  reparations  of  the  same 
tenements  and  gardens." 

Now  the  two  things  here  which  certainly  make 
a  difference  are  these : — It  is  not  merely  said  in  an 
off-hand  way,  as  in  the  Wax  Chandlers  case,  "  The 
residue  of  tne  rents  shall  go  towards  repairs,"  but 
here  undoubtedly  is  a  very  definite  trust  (which 
the  Attorney-General  could  at  any  time  have  en- 
forced) to  accumulate  the  property ;  anything  over 
and  above  what  ia  wanted  for  the  immediate  repairs 
is  not  to  be  spent,  but  it  is  to  form  a  fund  for  the 
parpoeea  of  repairs,  and  of  rebuilding  these  pre- 


mises "  as  to  their  discretion  need  shall  appear,** 
for  the  purpose  of  this  trust  which  has  been  here 
created.  And  further  than  that,  if  the  Merchant 
Taylors'  Company  do  not  do  what  is  here  required, 
there  is  a  gift  over,  not,  as  in  the  former  case,  to  a 
person  who  was  to  take  beneficially,  subject  to  the 
performance  of  the  particular  trust,  bat  to  persons 
who  are  only  to  take  for  a  distinct  and  separate  and 
charitable  Durpose.  I  quite  allow  the  force  of  Sir 
Roundell  Calmer  s  argument  upon  that  part  of  the 
case  in  wliich  he  said  that  the  tact  of  the  property 
being  given  over  to  another  corporation  does  not 
show  tnat  there  was  any  intention  to  give  any 
more  to  the  people  (who  were  to  have  the  gowns 
and  the  cassocks  and  the  shirts),  or  to  augment 
their  number ;  but  at  the  same  time  the  whole  ques- 
tion upon  the  will  is  this.  Did  the  testator  intend  & 
resulting  trust  ?  That,  I  think,  he  clearly  did  not. 
Did  he  mtend  an  out-and-out  gift  to  the  persons 
who  were  to  t^e,  subject  only  to  a  charge  r  Hiat 
is  the  main  question  to  be  decided,  and  I  confess 
that  I  have  arrived  at  a  conclusion  with  consider- 
able hesitation — a  hesitation  somewhat,  in  truth, 
augmented  by  the  direction  to  the  Chamberlain 
and  the  Town  Clerk  of  the  city  of  London,  who 
are  never  directed  to  jog  the  company's  memory  to 
give  more  gowns  and  other  articles  than  a  certain 
amount  to  particular  individuals,  but  simply  to 
give  these  articles,  and  as  to  whom  nothing  at  all 
is  said  about  reparations.  I  say  tha4}  all  these 
matters  create  considerable  doubt  in  my  mind  as 
to  what  the  intent  and  purpose  was;  but  at  the 
same  time,  looking  to  the  right  which  the  Attorney- 
General  would  have  had  to  have  kept  this  fund 
accumulated,  and  to  have  said,  "You  shall  not 
touch  one  farthing  of  the  rents  and  profits ;  I  do 
not  know  what  may  happen  "  (the  system  of  fire 
insurance  did  not  then  exist);  '*  a  fire  may  happen 
any  day ;  this  fund  must  be  appropriated  for  keepmg 
up  these  houses,  in  order  that  the  gift  to  the  twelve 
poor  men  and  twelve  poor  women  may  not  fail ;" 
and  looking  to  the  gift  over  in  case  the  poor  men 
and  poor  women  were  not  provided  for,  I  oome  with 
considerable  hesitation  to  the  conclusion  that  there 
is  enough  upon  this  will,  though  it  is  a  very  diffi- 
cult one  to  construe,  to  show  that  the  testator  did 
not  intend  a  benefit  to  the  company;  and  if  he 
did  not  intend  a  benefit  to  the  company,  I  cer- 
tainly think  that  there  is  no  question  that  he  did 
not  intend  a  resulting  trust,  and  therefore  the  only 
alternative  is  that  all  the  property  should  be  given 
to  charity. 

Lord  .Justice  James  said. — I  am  also  of  opinion 
that  the  decision  of  the  Master  of  the  BoUs  ought 
to  be  affirmed. 

It  is  possible  that,  during  the  many  years 
in  which  I  acted  as  counsel  for  the  Attorney- 
General  in  chari'y  cases,  and  had  to  advise  on 
such  documents  as  the  one  before  us  and  to  con- 
sider the  authorities  bearing  on  their  construction, 
I  may  unconsciously  have  acquired  a  bias  in  &voar 
of  tne  claims  of  charity.  But,  making  eveiy 
allowance  for  that  possible  bias,  I  feel  that  I  should 
have  been  exceedingly  startled  if  the  decision  of 
his  Lordship  had  been  other  than  it  is. 

To  my  mind,  the  only  thing  which  we  have  to  deal 
with  is  the  meaning  of  the  testator's  words  in  this 
particular  instrument ;  and  it  is  to  me  clear  that  the 
plain,  natural,  ordinary,  grammatical  oonBtruction 
of  these  words  is  so  me  firom  all  ambiguity  aoad 
doubt  aa  not  to  require,  and  not  to  admit  of,  any 
\  aBai&taAce  ot  oqrdSxi^  ^x^sqv  >^  vatihority  of 
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decided  on  the  construction  of  any  other  will  or 
instrument. 

As  a  general  rule  of  law,  it  is  clear  that  where 
there  is  a  gift  to  trustees  of  property  merely  as 
trustees,  they  cannot  t^e  any  benefit  from  the 
fact  that  the  expressed  trusts  do  not,  whether 
originally  or  from  any  subsequent  event,  exhaust 
the  whole  estate.  In  ordinary  trusts  the  result  is 
that  there  is  an  implied  trust  lor  the  donor's  repre- 
sentatives ;  in  short,  in  cases  of  gifts  for  charitable 
purposes,  there  is  an  implied  trust  for  charity. 
But  there  is  a  class  of  cases,  not  confined  or  pecu- 
liar, as  it  seems  to  me,  to  gifts  to  colleges,  munici- 
pal corporations,  or  city  guilds,  in  which  it  is  a 
fairly  moot  question  whether  in  a  gift  of  property 
to  trustees  they  take  merely  as  trustees  solely  for 
the  purposes  of  the  trust,  or  whether  they  take  the 
property  subject  only  to  the  due  execution  of  the 
specified  trusts.  And  in  considering  that  question, 
where  it  fairly  arises,  all  the  surrounding  circum- 
stances, the  character  and  position  of  the  donor  and 
donee,  the  more  or  less  probability  of  one  intention 
or  another,  and  the  current  of  authorities  in  similar 
or  nearly  similar  cases,  are  matters  which  the 
court  of  construction  not  only  may,  but  must,  look 
to  for  aid  and  guidance. 

But  where  the  testator  or  donor  has  in  express 
words  devoted  the  whole  of  the  property,  or  the 
whole  of  the  rents  and  profits,  to  purposes  which 
exclude  all  beneficial  interest  in  the  donee,  and 
those  words  are  not  controlled  or  interpreted  by 
plain  implication  arising  from  other  parts  of  the 
same  instrument,  there  is,  in  my  judgment,  no 
legitimate  power  in  any  court  of  construction  to 
re«^rt  to  surrounding  circumstances,  or  the  charac- 
ter or  position  of  the  parties,  or  the  probability  of 
intention,  or  the  current  of  authority,  or  to  do  any- 
tiiing  but  give  elfect  to  the  very  words.  This  is, 
in  my  opinion,  the  case  with  the  present  will.  The 
gift  18  of  a  large  number  of  small  houses  in  the 
City,  upon  trust  out  of  the  rents  and  profits  to 
make  certaiii  specified  gifts  to  certain  charitable 
objects,  and  proceeding  thus,  "  and  so  that  the 
whole  residue  shall  be  gathered  into  one  fund, 
and  so  on.  I  need  not  repeat  the  words.  It  seems 
to  me  that,  if  ever  there  was  a  plain  gift  to  trustees 
solely  for  the  purpose  of  the  trust,  and  in  terms 
excluding  any  beneficial  interest  in  the  trustees, 
this  is  such  a  gi^'t. 

It  was  contended,  but  I  am  afraid  I  was  unable 
rightly  to  apprehend  the  argument,  that,  indepen- 
dently of  those  words,  omitting  those  words,  tnere 
woola  have  been  a  gift  to  the  company,  subject 
only  to  the  performance  of  the  charitaole  obhga- 
tions;  and  that,  starting  with  that,  those  words 
are  idle  and  superfluous,  as  they  merely  direct  an 
owner  in  fee  simple  of  house  property  to  provide  a 
fund  for  the  proper  reparation  and  maintenance  of 
his  own  estate.  You  may  do  anything  with  any 
instrument  in  that  wAy — omit  certain  words,  then 
arrive  at  the  conclusion,  and  then  deal  with  the 
oinitted  words,  being  bound  by  the  conclusion 
which  YOU  have  arrived  at  by  their  omission.  But 
can  it  be  with  any  reason  contended  that  the  tes- 
tator's intention  was  by  these  words  to  give  such 
idle  and  superfluous  direction  P  Did  he,  or  did  he 
not,  00  fiEur  as  intention  goes,  intend  an  obligation 
which  it  was  incumbent  on  his  devisees  to  perform, 
to  accumulate  the  surplus,  the  whole  surplus  P  I 
cannot  doubt  that  he  aid  so  intend ;  and  if  there 
was  an  oblisation  intended  by  the  testator  and  ex- 
pxetsed  hjhm  as  extending  to  the  whole  sorplus, 


then  the  obligation  and  the  trust  extended  at  the 
first,  and  from  the  first,  to  the  whole  rents  and 
profits  of  the  property,  so  as  to  exclude  any  bene- 
ficial interest  in  the  devisees.  And  for  whose 
benefit  was  that  obligation  as  to  the  surplus  in- 
tended P  Plainly,  as  it  seems  to  me,  for  the  benefit 
of  the  charity.  The  property  being  house  pro- 
perty, cottage  property  in  fact,  bringing  in  a  rental 
of  about  308.,  a  house  and  garden,  or  the  equivalent 
of  fifteen  pairs  of  poor  men  s  shoes,  it  is  reasonably 
certain  that  the  property  would  require  consider- 
able repairs,  and  was  liable  to  the  then  not  un- 
common peril  of  fire  at  a  time  when  insurance 
against  fire  was  unknown ;  and  the  direction  to 
accumulate  the  whole  surplus  into  a  stock  for  the 
purposes  of  reparation  and  rebuilding,  as  occasion 
should  require,  was  obviously  a  provision  to  secure 
against  all  contingencies  to  the  charitable  objects 
the  bounty  inten&d  for  them,  and  was,  ther^ore, 
a  devotion  of  the  whole  surplus  for  the  benefit  of 
those  charitable  objects.  It  was  simply  what  in 
commercial  compames  is  known  as  a  aepreciation 
and  reserve  fimd.  I  cannot  myself  doubt  that  if, 
upon  or  after  a  testator's  death,  in  any  similar  gift 
at  this  day  the  devisee  were  to  spend  the  surjuus 
instead  of  accumulating  it,  the  Attorney-General 
would  obtain  from  this  court  on  behalf  of  the 
charity  a  proper  decree  for  the  execution  of  the 
trust,  whether  the  devisee  were  an  individual,  a 
municipal  corporation,  or  a  city  company. 

It  was  said,  indeed,  that  it  could  never  have  been 
intended  by  the  testator  that  any  surplus,  however 
large,  was  to  be  expended  in  unnecessarily  expen- 
sive repairs  or  reconstruction.  The  answer  to  that 
is,  that  the  testator  never  supposed  that  there 
would  be  any  large  surplus.  To  him  house  pro- 
perty producing  26Z.  a  year  represented  261.  a 
year.  He  no  more  dreamt,  on  the  one  hand,  of 
the  change  in  the  value  of  money  and  the  value  of 
houses  and  land  m  London,  than  he  dreamt  of  the 
whole  property  being  swallowed  up  by  an  earth- 
quake, or  the  corporation  itself  destroyed  by  some 
revolutionary  measure.  Historically  we  know 
that  from  the  time  of  Edward  III.  to  the  time  of 
Elizabeth  the  value  of  money  had  been  stationary, 
and  there  is  no  reason  to  suppose  that  there  had 
been  any  change  in  the  value  of  house  property  in 
the  metropolis.  The  testator  was  makmg  a  mode- 
rate and  reasonable  provision  for  the  security  of 
his  charities,  by  devoting  the  surplus,  and  the 
whole  surplus,  to  a  reserve  fund.  The  fact  that 
the  surplus,  centuries  after  his  death,  has  grawn 
to  its  present  amount,  no  more  entitles  the  com- 
pany to  it,  than,  in  the  converse  case  of  there  being 
a  clear  gift  to  the  company  of  a  surplus  supposed 
by  him  to  be  small,  it  would  have  deprived  tnem  of 
any  portion  of  such  surplus.  It  is  tne  very  case  to 
which  the  doctrine  of  cy  pres  applies. 

In  the  view  which  I  therefore  take  of  this  aise, 
it  is  not  necessary  that  I  should  refer  in  detail  to 
the  authorities  which  have  been  cited.  I  think 
that  I  may,  however,  properly  refer  to  two,  viz., 
the  Bristol  case  and  the  Wax  Chandlers*  case,  both 
of  which  cases  I  take  to  be  authorities  in  favour  of 
the  decision  of  the  Master  of  the  Rolls.  In  the 
Bristol  case  the  Master  of  the  Bolls  came  to  the 
conclusion  that  he  might  imply  the  words  found 
in  thiai,  will,  and  proceeded  to  aecide  accordingly 
in  favour  of  the  charity ;  and  it  is  reasonably  pro- 
bable, I  think,  that,  if  thet^  VAii>oQRia  ^w!(^  ^su^'c^iis^ 
words,  LordEldonlA  «>\][N^«)^^<^Ti\i  ^atordXA  ««nck\.- 
nation  o$  eyery  cAauae  «bTA'^oT^\3CL>(i\^\s3«^»^N«Q^^ 
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would  not  have  induced  him  to  depart  from  the 
decision  of  the  Master  of  the  Rolls.  In  that  case 
there  were  introductory  words,  "and  for  no 
other  end,  intent,  or  purpose,"  which,  it  was  con- 
tended, threw  such  a  difficulty  in  the  way  of  the 
construction  ultimately  arrived  at  as  to  show  what 
len^h  this  court  has  gone  in  favour  of  corporation 
devisees.  Now  the  danger  forcibly  pointea  out  by 
Mr.  Jessel,  of  making  the  decision  on  one  instru- 
ment into  a  canon  of  construction  for  the  interpre- 
tation of  another,  is  strikingly  illustrated  by  those 
words  and  the  ar^mcnt  deduced  from  them ;  for 
to  me  those  words  are  about  the  strongest  thing 
in  the  whole  document  in  favour  of  the  Bristol 
corporation.  The  donor  said :  I  give  you  the 
property ;  there  are  certain  trusts  wnich  you  are 
to  perform,  and  I  have  no  other  trust,  intent,  or 
purpose  whatever  in  view.  There  is  to  be  no 
implied  trust,  no  resulting  trust ;  and  if  you  do  the 
things  which  I  have  told  you  to  do,  and  nothing 
more,  you  will  fulfil  every  obligation  which  I  mean 
to  impose  on  you.  As  to  the  Wiue  CliandUrs*  case, 
it  is  enough  to  say  that  the  learned  judge  who 
first  decided  that  case  also  decided  the  case  under 
appeal,  and  he  has  told  us  that  he  decided  it  on  the 
very  special  context  and  very  special  circumstances 
in  that  case ;  that  his  ratio  decidendi  was  in  fact 
on  the  things  which  constitute  the  differences 
between  that  will  and  the  present,  and  I  do  not 
tliink  that  there  was  any  substantial  distinction 
between  the  two  judgments  in  that  case.  The 
court  was  enabled  or  compelled,  by  the  context  and 
the  surrounding  circumstances,  to  put  what  I 
humbly  conceive  to  be  a  somewhat  strained  and 
non-natural  meaning  on  the  residuary  clause  in 
that  will.  If,  in  the  total  absence  of  any  such 
context  or  of  any  surrounding  circumstances,  the 
court  were  to  extend  that  construction  to  the  will 
under  consideration,  it  would  be  in  my  judgment 
to  lay  down,  not  a  canon  of  construction,  but  a 
positive  rule  of  law,  that  in  cases  of  gifts  to  city 
companies  upon  expressed  trusts  exhausting  the 
whole  income,  if  one  of  such  expressed  trusts  is  of 
the  surplus  for  the  reparation  and  rebuilding  of 
the  property,  such  trust  shall,  in  all  cases  be  read 
as  if  it  were  a  gift  of  the  surplus  to  such  companies 
for  their  own  use  and  benefit.  In  my  judgment  it 
is  beyond  the  province  of  a  court  of  construction  to 
lay  down  any  such  rule  of  law. 

Lord  Justice  Mellish  said : — This  case  appears 
to  me  entirely  to  depend  u[)on  the  question  whe- 
ther, according  to  the  true  construction  of  the  will 
of  Robert  Donkyn,  his  lands,  tenements,  and 
gardens  in  the  parish  of  St.  Botolph  are  devised 
to  the  Merchant  Taylors'  Company  beneficially, 
subject  to  the  charge  of  having  to  fulfil  certam 
charitable  objects,  and  refMiirine  and  from  time  to 
time  rebuilding  the  premises,  m  which  case  the 
surplus  profits  would  belong  entirely  to  them; 
or  whether  the  premises  are  devised  upon  trust  to 
apply  the  whole  of  the  existing  net  profits  of  the 
lands  to  charitable  purposes,  in  which  case,  ac- 
cording to  the  well-known  rule  established  by  the 
Thetford  School  case,  the  whole  of  the  surplus  rents 
will  belong  to  the  charity. 

Now,  I  am  of  opinion,  after  considering  the 

whole  of  the  testator's  will,  that  he  intended  to 

devote  all  the  property  devised  by  it  to  charitable 

purposes.     The  property  principally  consisted  of 

nouses,  and  it  was  obvioas  that  a  portion  of  the 

rents  must  be  reserved  for  repairs  and  rebmlddng, 

hm/  the  testator  seems  to  me  to  haye  oalcolBted 


how  much  of  the  rents  he  could  safely  devote  to 
charitable  purposes,  so  as  to  have  a  sufficient 
residue  for  repairs  and  rebuilding.  The  language 
of  each  of  the  devises  seems  to  me  directly  to 
negative  any  intention  on  the  part  of  the  testator 
to  leave  any  residue  for  the  benefit  of  his  trustees. 
In  the  first  devise  of  a  house  to  the  parson  and 
churchwardens  of  the  parish  of  St.  Michael,  in 
Comhill,  the  words  are,  "and  the  whole  rest  of 
the  rent  I  wiU  shall  be  reserved  to  the  maintenance 
of  the  said  house."  In  the  devise  in  question  the 
words  are,  "  and  so  that  the  whole  residue  of  the 
said  rents  and  profits  of  the  said  lands,  tenements, 
and  gardens,  they  do  maintain  and  gather  yeariy 
into  an  whole  stock,  and  therewith  do  and  keep 
the  reparations  of  the  said  tenements  to  them 
devisea,  and,  if  need  be,  new  build  the  same  as  to 
their  discretion  need  shall  appear,  as  the  same 
stock  will  fall  out."  And  in  the  gift  over  of  the 
same  property  to  the  parson,  churchwardens,  and 
parishioners  of  St.  Michael,  Cornhill,  the  gift  is 
expressed  to  be  made  "  to  this  intent  and  upon 
condition  that  they,  the  said  churchwardens,  shall 
bestow  the  yearly  rents  and  profits  "  (which  must 
mean  the  whole  of  the  rents  and  profits)  "of 
the  said  lands,  tenements,  and  gardens,  in 
and  upon"  the  charitable  purposes  specified, 
"  and  tne  reparations  of  the  same  tenements  and 
gardens." 

The  real  question  seems  to  be,  did  the  testator 
really  mean  what  he  has  said,  that  the  whole  re- 
sidue of  the  rents  should  be  gathered  into  a  com- 
mon fund  and  applied  to  the  repairing  and  re- 
building of  the  premises  devised,  and  that,  there- 
fore, no  part  of  it  should  go  to  the  Merchant 
Taylor's  Company?  or  is  that  construction  so 
absurd  that  the  testator  could  not  have  meant  that 
the  whole  residue  should  go  into  a  repairing  and 
rebuilding  fund,  and  be  applied  to  repairs  and 
re))uildin^,  but  that  he  must  have  meant  what  he 
has  certamly  not  said,  that  so  much  only  of  the 
residue  as  was  wanted  for  repairs  and  rebuilding 
should  be  applied  for  that  purpose,  and  that  the 
rest  should  belong  to  the  Merchant  Taylors'  Com- 
pany. 

I  cannot  see  that  any  such  absurdity  is  involved 
in  giving  its  natural  construction  to  the  langua^ 
of  the  testator  as  to  justify  the  court  departing 
from  it.  There  is  nothing  to  prove  that  at  the 
time  when  the  will  was  made  the  sorplus  rents, 
after  providing  for  the  charitable  objects,  formed 
more  than  a  sufficient  fiiiid  for  the  repairs  and  re- 
building; and  the  Hietford  School  case,  and 
numerous  other  cases,  prove  that  founders  of  diari- 
ties  about  the  time  when  this  will  was  made  acted 
upon  the  assumption  that  rents  would  remain  at 
the  same  amount  at  which  they  were  in  their  time; 
indeed,  the  present  testator  seems  to  have  thought 
that  a  penny  would  always  buy  a  loaf  of  the  same 
size  as  it  dia  in  his  time ;  that  Welsh  frieze  would 
always  be  of  the  price  of  Is.  6d.  the  yard,  and  poor 
men  s  shoes  at  twelvepence  the  pair.  Perhaps  in- 
deed the  testator  thought  it  enough  to  provide  a 
scheme  for  carrying  out  his  charitable  objects  as 
long  as  prices  and  rents  remained  the  same,  and 
supposed  that,  if  prices  and  rents  altered,  his  trus- 
tees would  have  power  to  alter  the  details  of  his 
scheme,  so  as  to  carry  out  his  general  ob- 
ject. But,  however  this  may  be,  I  am  of  opinion 
that,  according  to  the  true  coaistraction  of  tltewiU, 
no  \>eiie^V>  "K^a  ^%TL  \x^«aQsi  no  bnrtheii  imposed 


MAGISTRATES'  OAaES. 
Cbook  v.  CoEPOEATiON  OF  Sbankd. 


[Cu 


ritie  in  queetiou,  and  that,  therefore,  the  judgment 
of  the  Maater  of  the  ItoUa  ought  to  be  Amiined. 
dppetildiitmisiied.     Caitu  of  all  partieg 
out  of  l)ie  charilahh  fmtd. 


Solicitont  for  the  AtCornej- General,  Ramn  mnd 
Bratneij. 

May  31  and  June  1.  1871. 

(Before  the  Lokd  Chancellor  (Hatherley). 

Cbook  v.  Cobfohatioh  or  Sea)>ohi>. 

Corporation — A^remaent  not  under  icaLSlaadinij 

by-i-Ae^iMfuceaCf — Specific  ^jer/brmiince. 

The  Cvtjioratuta  of  Sei^ord  iiiuied  a  resolution  in 

Jatt.  I860,  ogTeeiiuj  to  ht  laiui  to  U.  for  300  yeara, 

to  be  flumped  out  by  a  committee  and  hinuielf  at 

hit  as^MiM.     Tlie  corpomtion  did  not  slump  ov,t 

the  Uuid,  and  0.  aftei-wards  atitrnped  out  the  land 

himie{/'t  took  po»eeesioii  Iff  it,  erected  a  terrace  oil 

the  land,  ami  paid  rent  to  Um  corporation  : 

Held  (t^rmiay  the  decision  of  tiluart,  V.C),  that  C 

teat  entitled  to  a  decree  far  specific  pBtformance, 

the  corporaiion  iMvimj  aajuiesced  in  all  thai  lie 

had  done. 

Held  further,   Otat  ttm  right  of  t!te  eorporaiian  to 

grant  such  a  leatie  could  not  be  disputed  in  this 

Tht!  boundary  of  the  land  was,  lunvener,  amxrtiiinitbic 
from  the  ai/i'eilnU'itt,  and  waa  not  laliat  the  plainliff 

had  coiUended  for.      In   that   reeped   tins  decree 

trt  lief  be  varied. 
Tills  wax  an  appeal  by  the  defendaats  from  a 
decree  of  S.uart,  V.C,  under  the  following circum- 
»buic«8  ;— The  corporation  of  Seaford  w»h  created 
by  charter  in  the  reign  of  King  Henry  VIll.  by 
the  title  of  "The  bailiff  and  commonalty  of  the 
Vjwa,  poriKh,  and  borough  of  Seofurd,"  and  it  vitm 
not  included  nithin  the  pi'oviuious  of  the  Muni- 
cipal Corporations  Act  1830.  The  dufeiidante, 
the  corporation,  were  iho  owners  of  lands  situate 
at  Seaford,  now  veetcd  in  thu  other  defendants  aa 
FeoffeeH  in  trust  for  the  corporation.  The  plaintiff 
was  tJso  the  owner  in  fee  ot  lands  in  SSeaford.  Br. 
Tyler  Smith  was  also  the  owner  of  lands  in  the 
boroogh  of  Seaford.  The  plaintiff  and  Dr.  Tvler 
tjmith  were  desirouH  for  the  improvement  of  their 
prwerties,  and  they  handed  to  the  ootporation  for 
their  consideration  a  plan  of  an  intended  t«rrace 
to  be  made  by  them,  and  suggested  that  the  cor- 
poration should  demise  the  lands,  at  that  time 
mute,  for  a  term  of  300  years,  at  a  nominal  reut. 
Un  the  6th  Jan.  I8ti0  a  general  court  of  Msembly 
of  the  corporation  was  holden,  and  the  following 
ure  the  mniutes  extracted  irom  the  books  of  the 
corporation  :— 

Fraposed  lekM  to  Mr.  Thomaa  Crook,  k  rraoln- 
tioa  w»a  (hen  prupoaed ;  "  That  t^  oorpomtioD 
will  Bgrea  to  let  on  the  foUoHiag  terma,  viz. :  t. 
Tba  frontage  of  West  Gnu  Field,  is  Seaford  (the  plain. 
tilTs  land)  with  the  flat  part  of  thu  boach  oppoeite  (to  be 
•tnmped  ont  at  the  eipenBo  of  Hr.  Crook),  but  the  ooftoh 
«r  main  hisbmad  between  t<i  be  preserred  kt  its  peeMDt 
width  at  the  leaat ;  also  part  of  the  Weit  lAne  at  the 
back  of  tlie  laid  field,  to  be  Btmnped  oat  at  the  eipense 
of  Mr.  Crook.  2.  Mr.  Crook  to  ouke  and  build  a  neat 
•oDciete  terrooe  in  front  of  hia  field  (u  abown  in  bis 
plaa),  at  hi«  own  eipenae,  Uie  aald  tcrraoe  to  be  oom- 

p|>ttn  b7 ,  and  to  be  left  c^n  aa  a  pablio  walk  for 

Mm  dm  of  foot  paueuaata  at  all  tunes.  3.  The  oorpoia- 
tion  to  (not  a  lean  for  800  jeara  to  lit.  Chiok  at  lOf. 
yft  aanam;  Mr.  Chwt  to  p^  tbe  wbola  aipenw  and  all 


legal  oha^ea  and  ooata  whateTar  for  the  said  laaaa  and 
plan  for  the  Batne,  and  also  for  the  ooimterpart  (or  the 
twrporatioD.  and  erer;  expeaae  attMiding  the  ezeention 
thereof.  4.  The  town  olerk  to  prepare  the  laaae  on  appli- 
oatioD  of  Hr.  Crook.  5.  The  tairmg  to  oommenoe  from 
the  14th  Feb.  1860.  6.  Ko  buildng  («anpt  the  nid 
pablio  terraoe),  to  be  erected  on  the  laad  or  flat  of  the 
beacb.  These  terma  are  oKered  wilhont  pTeiodioe,  aod 
apon  condition  that  the  oonsentof  the  ftoffbea  in  traat 
can  be  obtained ;  bnt  if  the  feoftesa  in  bratt  or  any  of 
them,  shall  rafaae  to  oonour  in  this  onanfwnwit,  any 
eipense  oooasloned  bj  snch  rvfnaal  sliall  be  wImiDj  bene 
b;  the  propoaed  lessee.  That  the  foUowins  pereons  (who 
were  named)  be  appointed  a  ooODiittee  to  azitatf*  the  • 
BtnoipiD^  with   Mr.   Crook,   and   to   settle  an;  iwiwr 

A  copy  of  them  minutea  was  sent  to  the  plain- 
tiff, and  he  accepted  the  t«rmH  offered.  Tbe 
plaintiff  stumped  out  the  pieces  of  corporation  land, 
and  after  the  same  were  so  stumped  out  he  entered 
into  poesession  of  tbemi  and,  &om  the  14th  Feb. 
18(>0,  to  1865,  in  pursuance  of  the  agreement,  dniy 
paid  the  rent  of  lOi.  per  aonmn  to  tao  oorporation, 
and  received  receipts  in  respect  thereof. 

Upon  the  faith  of  the  above  agreement,  the 
plaintiff  erecUd  a  sea  wall  about  700ft.  lon^,  and 
m  Feb.  1861  completed  a  concrete  terrace  in  ac* 
cordance  with  the  plan  submitted  to  the  corponiition 
and  referred  to  in  the  minutes.  The  terrace  hod 
been  left  open  as  a  public  walk,  as  stipulated  for  ■ 
by  the  minutes,  and  the  public  had  enjoyed  the 
same.  During  tbe  progress  of  the  works  the  bailiff 
a:id  other  members  of  the  corporation  visited  the 
some  in  the  prcGouce  of  the  plauitiff,  who  tbeu  and 
there  pointed  out  and  explained  to  them  the  nature 
of  the  works  ;  and  the  plaintiff  was  allowed  by  the 
corporation  to  complete  Ifao  works  without  any 
objection  on  their  part.  On  the  :Wth  July 
18t>4  the  plaintiff  received  from  the  bailiff,  on 
behalf  of  the  corporation,  a  notice  to  quit  and 
deliver  up  to  him  the  possession  of  tlie  frontage 
land  whicn  he  held  as  tenant  to  tbe  corporation. 
On  the  7th  Sept.  1864  the  solicitors  ot  the  plaintiff 
requested  the  town  clerk  to  send  a  droll  uf  the 
proposed  lease  for  j^nisal.  On  the  31st  Jan.  I86'> 
the  town  clerk,  in  a  letter,  stated  to  the  soliriturs 
of  the  plaintiff  that  ho  hiul  not  adhered  to  the 
t«nns  upon  which  it  was  originallv  proposed  that 
the  coi'poratiou  should  grant  a  lease ;  tliat  the 
corporation  had  resolvea  that  he  was  not  entitled 
to  such  a  lease,  and  that  they  would  not  consent  to 
hie  having  one.  The  town  clerk  also  sta[«d  that 
he  was  authorised  to  say  that  the  corporation  woh 
open  to  a  negotiation  with  Mr.  Crook  with  a  view 
to  allowing  him  to  retain  the  laud  in  question  upou 
uuch  terms  aa  might  be  considered  fair  and  equit- 
ablo.  Considerablu  correspondence  passed  be- 
tween the  Hohcitors  of  the  parties,  repeated  appli- 
tHtionf^  for  a  lease  in  accordance  with  the  terms  of 
the  minutes  being  refused.  On  the  2&th  Oct. 
186il,  the  corporation  issued  a  summons  in  qect- 
ment  from  the  Sussex  County  Court,  returnable  on 
the  7th  Dec.  following. 

On  the  10th  Nov.  186''  this  bill  >•  a^  fi.-a.  r;y- 
ing  that  the  several  provisions  contained  iii  the 
minutes  of  the  5tb  Jon.  1860  might  be  ordered  to 
be  specifically  performed  by  the  corporation,  und 
that  the  corporation  and  all  other  necessarv  parties 
might  be  ordered  to  execute  to  the  puuntiff  a 
proper  lease  in  accordance  with  the  minutes ;  and 
Eor  an  injunction  to  restrain  the  proceedings  in 
ejectment;  andthati  vl  for  «i«  ■c«aMaa.'OD!&*.\»^fa& 
performance  a\iou.\d\)BTrf\iBfti,&«4filte«&as«.*,^^^ 
oorTOratioa,nnat\.\«i4»ijt«A\»^-3*«'iJ<»l?»i™**' 
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such  damages,  to  be  assessed  in   such  manner 
as  the  court  should  direct,  and  for  costs. 

On  the  part  of  the  defendants  the  evidence  was 
to  the  enect  that  at  the  meeting  of  the  com- 
mittee to  stump  out  the  land  the  plaintiff  insisted 
that  he  was  entitled  to  take  the  wnole  of  the  land 
of  which  he  stated  he  had  now  taken  possession ; 
that  that  was  objected  to  as  not  being  included 
in  the  agreement;  that  the  committee  did  not, 
in  consequence  of  such  objection,  stump  out  the  land, 
and  that  the  plaintiff  had  encroached  on  the  corpo- 
ration land.  In  the  court  below  the  Vice- Chan- 
cellor said:  The  argument  on  the  part  of  the 
defendants  that  the  minutes  which  constitute  the 
agreement  were  not  under  the  seal  of  the  corpora- 
tion, and  are  therefore  not  binding,  seems  to  me  to 
be  wholly  untenable.  This  case  depends  upon  the 
acts  and  conduct  of  the  parties.  It  has  been  con- 
tended that  the  agreement  is  in  its  terms  not  suffi- 
ciently certain  to  justify  the  court  in  decreeing 
specific  performance.  But  when  coupled  with  the 
jiilan  which  was  exhibited  when  the  agreement  was 
come  to,  it  seems  to  me  that  the  agreement  is 
sufficiently  certain.  It  has  also  been  contended 
that  it  was  of  the  essence  of  the  agreement  that 
the  land  should  be  stumped  out  by  the  defendants. 
The  pi-ocess  of  stumping  out  was  to  be  performed 
by  the  defendants,  at  the  expense  of  the  plaintiff; 
and  if,  after  the  question  arose  between  the  com- 
mittee which  was  appointed  to  arrange  the  stump- 
ing out,  and  the  plaintiff,  who  was  dissatisfied  with 
the  proceedings,  the  defendants  had  taken  proceed- 
ings against  the  plaintiff  in  reference  to  his  stump- 
ing out  the  land  himself,  a  ver}-  different  ca.se 
might  have  been  made.  But  all  these  things  were 
done  and  completed  in  1860,  for  it  is  admitted  that 
the  plaintiff  took  possession  of  the  land,  and 
arranged  the  stumping  out  in  his  own  way,  the 
defendants  knowing  what  was  done,  and  the  ter- 
race was  completed  in  February  1861.  During  all 
the  time  that  the  plaintiff  was  going  on  with  his 
works  the  defendants  took  no  proceedings,  but,  on 
the  contrary,  they  acquiesced  in  what  the  plaintiff 
was  doing,  and  in  part  for  the  benefit  of  the  pub- 
lic. The  plaintiff,  by  the  course  which  he  took, 
made  the  agreement  i)erfectly  certain,  and  I  can- 
not, in  1870,  in  reference  to  what  the  plaintiff  did 
in  1860  with  the  knowledge  of  the  defendants,  say 
that  they  shall  be  at  liberty  to  eject  him,  and  that 
he  is  to  forfeit  all  the  money  which  he  has  ex- 
pended upon  the  land  and  terrace.  The  argument 
in  reference  to  the  length  of  time  before  the  plain- 
tiff came  to  this  court  seems  to  me  to  establish 
his  case,  and  in  my  opinion  he  is  entitled  to  a 
decree  for  specific  performance.  As  to  the  ques- 
tion whether  the  corporation  can  grant  a  lease  for 
so  long  a  period,  that,  in  my  opinion,  cannot  be 
raised  in  this  suit. 

On  the  appeal, 

GrccnCj  Q.  C.  and   Wallprf  for   the  defendants, 

contended  that  no  corporation  could  be  bound  but 

by  a  contract  under  its  seal,  and  therefore  in  this 

case  the  corporation    was    not    bound    by  these 

minutes.    There  never  was  a  completed  contract 

which  that  court  could  order  to  be  performed,  and 

therefore  the  suit  was  misconceived,  being  founded 

upon  an  im^  erfect  and  uncertain  contract.  Further, 

Seaford  was  a  borough  within  the  provisions  of 

the  statute  5  &  6  Will.  4,  c.  76 ;  and  by  sect.  93 

the  corporation  was  prevented  from  demising  land 

for  a  longer  period  than   twenty-one  years.    It 

was  Bubmiited  that,  having  regard  to  the  feet 


that  the  plaintiff  had  included  within  bis  stamping 
out,  land  which  was  intended  for  the  public  use ; 
andalso  to  the  lapse  of  time  since  the  minutes 
were  entered  in  the  corporation  books,  and  no 
proceedings  taken  on  the  part  of  the  plaintiff,  the 
Dill  ought  to  be  dismissed  with  costs.  They  re- 
ferred to 

Eads  Y.  Wxlliams,  4  De  G.  M.  A  G.  674,  691 ; 

Fry  on  Si>eoific  Performanoe,  325. 
Dickliisonf  Q.  C.  and  Pontifex  for  the  plaintiff. 

The  Lord  Chancellor  (Hatherley). — I  confwa 
when  this  case  was  first  opened  I  lelt  great  dif- 
ficulty in  the  form  of  the  decree,  which,  I  agree 
with  Mr.  Waller,  is  one  I  do  not  remember  before 
to  have  seen.  The  form  of  the  decree  is  this :  it  is 
a  decree  for  specific  performance,  and  either  of  the 
parties  are  to  be  at  hberty  to  apply  to  the  judge  at 
chambers  for  any  further  directions  as  to  the  per- 
formance of  the  agreement.  I  apprehend  that  it 
is  clearly  the  duty  of  the  court  to  ascertain  whether 
there  is  or  is  not  an  agreement  and  not  make  it 
afterwards  at  chambers ;  and  that  if  there  is  not 
an  agreement  made,  the  only  alternative  is  to 
dismiss  the  bill.  [His  Lordship  considered  tiie 
terms  of  the  agreement,  and  held  that  it  referred 
to  all  land  between  the  frontage  of  the  plaintiff 
and  the  beach  proper,  within  two  lines  drawn 
vertically  down  towards  the  sea.  After  referring 
to  the  works  done  by  the  plaintiff  his  Lordship 
proceeded :]  I  have  no  hesitation  in  saying  that  if 
a  bill  had  been  then  filed  by  this  plaintiff,  the 
bill  would  have  been  dismissed,  and  most  properly 
dismissed  unless  he  chose  to  adopt  the  construction 
given  by  the  corporation.  I  am  quite  clear  be  wis 
wrong  in  the  view  he  took,  and  that  he  oould  not 
have  sustained  a  bill  for  specific  performance.  But 
unfortunately,  matters  do  not  rest  here,  for  he  is 
allowed  to  huild  this  wall,  and  it  is  in  evidence 
that  it  cost  him  700/.  This  occurred  in  1860,  and 
he  is  allowed  to  remain  in  possession  of  that  he  has 
improperly  taken.  No  doubt  it  did  nobody  any 
harm  at  the  time,  unless  it  interfered  with  Dr. 
Tyler  Smith  in  making  arrangements  of  his  own. 
It  interfered  with  nothing.  He  could  not  boild 
anything  on  it  but  the  wall,  and  so  far  as  the  oc^ 
poration  of  Seaford  was  concerned,  the  greater 
length  of  the  wall  did  them  good  rather  than 
harm.  They  took  no  notice  of  it  and  he  paid 
his  rent  until  1863  without  the  slightest  disturbance 
or  question  being  raised  about  his  being  right  or 
wrong.  In  1863  Dr.  Smith  makes  a  certain  pro- 
posal  of  his  own  to  the  corporation,  which  they  are 
disposed  to  listen  to,  and  then  they  begin  to  tbink 
they  will  question  the  propriety  of  this  gentle- 
man's  line  of  conduct,  ana  will  decline  to  grant  him 
any  lease ;  and  some  intimation  to  that  effect  is 
made  in  the  same  year,  but  in  1864?  they  ag>ui 
receive  his  rent,  and  so  on,  uutU  May  1865.  Tnen 
they  take  up  a  new  point  of  view,  and  it  is  the 
point  on  which  it  is  difficult  to  decide  what  is  right 
and  just  to  be  done,  principally  with  reference  to 
the  cost  of  the  litigation.  They  say  :  "  You  have 
not  confirmed  your  agreement  m  any  respect ;  you 
have  not  only  taken  too  much  ground,  but  yoa 
have  built  a  wall  which  is  of  no  use  to  the  inhabi- 
tants, and  we  will  not  grant  you  any  lease  at  aU.** 
That  is  said  in  1865.  There  he  remains,  and  oo 
steps  are  taken  to  remove  him.  They  behaved 
very  civilly  to  him,  as,  of  course,  it  wae  quite  ri^^ 
to  do ;  but  certainly  he  had  no  reason  to  sappOBb 
t\i&t  t\ie^  ^^T^  ^\xi%\i^\ak&  the  extreme  m 
w\n.^  m<&^  \)\^vxxi«X/^^  Vy^  ^<^  ^san^^^&si^ 
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letter  until  1866,  and  that  is  in  part 
Qted  for  by  saying  that  he  was  ill,  and  the 
ration,  kindly  enough,  did  not  take  any  steps 
id  not  wish  to  trouble  him  while  he  was  in  a 
of  bad  health.  There  is  a  very  reasonable 
sition  on  the  part  of  the  corporation  which  I 
they  had  adhered  to  all  through,  namely,  of 
igall  disputed  matters  between  the  parties 
bitration.  The  plaintiff  makes  an  equally 
lable  answer  when  he  says  that  he  is  per- 

ready  to  refer  every  everything  to  arbitra- 
>ut  would  wish  to  be  informed  of  what  are 
sputed  matters.  It  is  quite  reasonable  to  ask 
)ecause  it  certainly  appears  that  there  was 
stion  as  to  that.      Nothing  had  been  done 

the  stumping,  but  they  have  raised  other 
ions  now  about  the  non-suflBciency  of  the 
md  the  non-completion  of  the  agreement. 
laintifiP  did,  at  one  time,  raise  a  wrong  con- 
n,  but  he  was  afterwards  willing  to  submit 
atter  to  arbitration,  and  then  this  course  was 
of  bringing  an  action  of  ejectment.  When 
8  get  to  controversy  they  raise  every  point 
an.  Two  or  three  things  are  raised  as  points 
' ;  one  that  this  is  a  corporation,  and  the 
that  they  could  not  grant  so  long  a  lease.  I 
opinion  that  they  are  not  within  the  Muni- 
^Corporations  Act,  and  that  they  are  not  pro- 
d  m)m  granting  a  300  years  lease.  Mr. 
e,  however,  put  it  in  a  different  form,  and 
.  was  an  improvident  lease  altogether.  I  do 
link  it  was,  because  they  got  a  wall  built 
and  which  was  of  no  use,  and  they  encouraged 
)  to  build  houses ;  and  it  does  not  appear 
:he  evidence  that  there  was  anything  better 
lone  with  the  land.  Then  it  is  said  that  the 
nent  was  not  under  seal.  It  is  quite  sufficient 
r  to  that  to  say  that  the  corporation,  like 
bodies,  although  they  have  not  eyes,  yet  thejr 
kgents  who  have  eyes  to  see  for  them,  and  if 
illow  a  wall  to  be  built  and  money  to  be 
ied,  they  must  be  answerable  certainly  for 
;rformance  of  the  contract  which  has  been 
rly  entered  in  their  books  by  a  formal  reso- 

on  the  faith  of  which  an  expenditure  has 
oade.  Then  it  is  said  one  of  the  terms  was 
lis  was  not  to  be  done  without  the  concurrence 

feoffees,  and  that  Mr.  Crook  was  to  pay  the 
ies  of  that  concurrence.  That  he  must  pay. 
I  feoffees  had  really  any  duties  to  perform — 

is  admitted  that  they  are  diy  trustees  of  the 
ration,  and  have  nothing  else  to  do  but  to  obey 

X ration — it  would  have  been  necessary  to 
i\r  consent.  If  there  were  any  Question  of 
;  might  have  been  necessary  for  Mr.  Crook 
e  a  bill.  The  feoffees  might  have  said 
point  is  too  doubtful  for  us ;  we  do 
mow  whether  this  is  a  lease  which  we 
1  have  been  right  in  executing  under  all 
rcomstances."  But  if  the  court  holds,  as  I 
at  the  agreement  is  a  proper  agreement  to 
rformed,  they  have  nothmg  to  do  out  to  per- 
Lt.  The  diinculty  I  feel  is  as  to  the  costs. 
)  the  costs,  I  shall  make  an  alteration  in 
respect.  I  shall  strike  out  the  reference 
amoers  to  settle  the  decree,  and  substitute 
laration  as  to  the  meaning  of  the  agree- 
That  will  save  the  appellants  the  costs  of 
jpeaL  As  regards  the  costs  of  the  original 
,  I  do  not  tmnk  the  court  has  been  in  error 
reotiiig  Uiem  to  be  paid  by  the  defendants, 
we  the  oonTBO  taken  of  brmging  an  action  of 


ejectment  in  the  County  Court  in  such  a  matter 
as  this,  where  the  thing  might  have  been  so  easily 
adjusted,  is  one,  in  my  opinion,  which  was  not 
justified.  I  think  they  cannot  be  saved  from 
the  costs,  because  in  one  stage  of  the  controversy 
this  gentleman  raised  a  contention  which  he 
was  not  right  in  raising.  The  plaintiff  said  he 
would  submit  to  arbitration  if  they  would  tell  him 
the  points.  He  said  in  an  early  affidavit  before 
the  hearing  that  he  would  make  no  difficulty  in 
giving  up  the  lawn  he  had  taken,  and  yet  the 
case  still  went  on.  I  do  not  think,  under  all  those 
circumstances,  I  can  say  the  court  below  has  been 
wrong  in  directing  the  costs  of  the  suit  to  be  paid 
by  the  parties  to  the  litigation.  That  includes  the 
feoffees,  who  will  be  indemnified  by  the  cestui  que 
trads.  The  feoffees  brought  the  action.  It  is 
necessary  to  bring  Xhem  here  as  parties,  and  if  they 
bring  that  action  on  behalf  of  their  c^istui  que  trusts, 
they  can  only  look  to  their  cestui  que  trusts  for 
indemnification.  The  total  result  is  this,  that  I 
propose  to  vary  the  decree  of  the  court  below  by 

Ereiacing  it  in  this  way  :  Let  the  decree  be  varied, 
y  declaring  that,  according  to  the  true  construc- 
tion of  the  resolution  of  the  defendants,  the  corpo- 
ration of  Seaford,  of  the  5th  Jan.  1860,  the  corpo- 
ration agree  to  demise  to  the  plaintiff  such  portion 
of  their  property  as  forms  the  frontage  of  the 
plaintiff's  field  called  the  West  Gun  Field,  and 
also  the  flat  part  of  the  beach  comprised  between  two 
lines  drawn  from  each  extremity  of  such  field  perpen- 
dicularly to  wards  the  sea,  such  lines  being  continued 
until  they  reach  high  water  mark.  Then  the  de- 
claration will  go  on  as  it  stands  in  the  decree,  and 
the  court  orders  that  there  shall  be  specific  per- 
foi'mance  subject  to  that,  and  orders  and  decrees 
the  same  accordingly.  It  will  also  order  that  the 
defendants  should  make  out  and  execute  to  the 
plaintiff  a  lease  of  the  premises,  subject  to  the 
above  declaration,  mentioned  and  described  in  the 
said  resolution.  I  will  put  the  words  "  subject  as 
therein  mentioned  "  at  the  end  of  my  declaration, 
for  one  of  the  points  in  the  case  was  that  there 
was  no  road  to  be  made.  The  conveyance  will  be 
settled  at  chambers  if  the  parties  differ.  I  think 
that  is  all  that  is  necessary.  There  will  be  no  costs 
of  the  appeal. 

Solicitors :  Messrs.  Palmer,  Palmer,  and  Bull, 
24,   Bedford-row,    agents    for    Messrs.    Oell   and 
WooUey,  Leeds. 
Solicitor :  George  Brown,  21,  Finsbury-place. 


V.C.  BACOirS  COUBT. 

Reported  by  the  Hon.  Bobkbt  Butleb  and  T.  H.  Cab8o«» 
Esq.,  fiarristers-at-Law. 


Saturday,  July  29, 1871. 

Be  The  Durham  County  Investment  and  Building 
Society;  Davis's  case. 

Benefit  huildi7ig  society — Power  to  borrow — GeHifi- 
caie  of  hamster — Lien  on  deeds  of  depositors 
—6  5'  7  Win,  4,  c.  32. 

Tlie  trustees  of  a  benefit  building  society,  liaving  no 
power  to  borrow,  were,  by  an  alteration  of  its  rules, 
adopted  at  a  meeting,  and  certified  by  Mr.  Tidd 
Pratt  as  being  in  conformity  to  the  provisions  of 
6^7   Will.  4,  c.  32,  empowered  to   borrow  for 
the  purposes  of  the   society.     The  truAle^A  bw- 
rotDca   very   large    vwvm  of   m(m«^,  aud.   %''g«tv^ 
them   in   aseUting    otlver    8ocvei\A%   o«^  ^   ^ 
pttfrchase    of  land.      Sub«eq?i«n%  tV»    viw*^^ 
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V.C.  B.]         Be  DuBHAM  County  Ltvestmskt  and  Building  Society;  Davis*8  cask.         [V.C.  B. 


wa^i  ordered  to  he  wound-up.     The  trustees  had, 
amongst  others,  barroioed  1(^1.  from  D.,for  which 
they  had  given  him  a  deposit  note,  and  lie  now 
claimed  to  recover  this  lOOLfrom  the  official  liqui- 
datoi\   Thexj  had  also  borrowed  2001.  from  W.,  and 
they  had  given  him  a  deposit  note,  and  also  had 
lianded  to  him  certain  deeds  of  depositors  as  col- 
lateral security,  ami  tlie  liquidator  now  claimed  to 
have  tlu'se  deeds  hnnded  to  him  without  payment 
of  the  "money  for  which  they  were  deposited  as 
security. 
Held,  as  to  D.,  tliat  the  society  having  no  poicer  to 
borrow,  and  having  spent  the  money  for  purposes 
not  beneficial  to  the  society,  he  could  not  recover ; 
but  as  to  W.,  it  icas  held  thnt  the  court  had  no 
authority   to   compel   him  to  give  up   the   deeds 
without  payment  of  tlie  money. 
The  above  named  society  was  constituted  in  the 
year  1862,  on  the  permanent  principle,  for  the  fol- 
lowing purposes — namely,  to  raise  a  fund  for  the 
purpose  of  enabling  the  members  to  purchase  free- 
hold land  or  other  real  or  leasehold  estate  on  which 
to  erect  suitable  cottages  and  dwelling  houses ;  to 
provide  the  means  for  profitable   investment  of 
small  savings ;  and  in  cases  of  accidental  death  to 
relieve  the  widows  and  families  of  deceased  share- 
holders by  adding  the  interest  and  estimated  profits 
of  the  current  year  on  the  withdrawal  of  their 
shares  at  the  time  of  death. 

The  57th  rule  of  the  society  defined  the  powers 
and  duties  of  the  directors,  but  did  not  give  them 
any  power  to  borrow  money. 

At  a  special  general  meeting  of  the  society,  held 
at  their  offices  on  the  15th  Aug.  1867,  certain 
alterations  and  additions  to  the  rules  were  con- 
sidered and  resolved  on,  and  {inter  alia)  the  follow- 
ing alterations  in  the  57th  rule,  namely,  "  To  omit 
clause  4,  and  to  substitute  the  following:  The 
directors  shall  have  power  from  time  to  time  to 
borrow  for  the  purposes  of  the  society  such  sums 
and  at  such  rates  of  interest,  and  under  such  terms 
and  conditions  as  they  may  think  proper  and  ex- 
pedient.*' 

The  said  alterations  were  certified  as  being  in 
conformity  to  law  and  within  the  provisions  of  the 
Act  6  &  7  Will.  4,  c.  32,  by  John  Tidd  Pratt,  the 
barrister  appointed  to  certify  the  rules  of  the 
savings  banks  on  the  28th  Aug.  1867. 

Previously  to  the  winding-up  order  the  society 
had  borrowed  largely  from  depositors,  bankers,  and 
others,  and  most  of  the  money  so  borrowed  had  been 
either  lent  to  other  societies  or  spent  in  the  pur- 
chase of  a  freehold  estate  at  Midolesborough. 

On  the  2^h  Jan.  1868,  Mr.  Davis  deposited  200/. 
with  the  society,  but  lOOZ.  of  this  was  returned  on 
the  1st  of  Feb.  1870. 

On  the  15th  Feb.  1871,  the  court  ordered  the 
society  to  be  wound-up,  and  Mr.  Davis  at  once 
gave  notice  of  his  claim  to  the  official  liquidator 
tor  the  balance  of  the  money  duo  to  him.  This 
claim  was  disputed  by  the  official  liquidator,  and 
Mr.  Davis  made  an  application,  which  was  ad- 
journed into  court,  and  now  came  on  for  hearing, 
**  that  his  claim  in  respect  of  1001.  balance  of  the 
sum  of  200Z.  deposited  with  the  society,"  with 
interest  thereon  might  be  allowed  and  paid  by 
the  official  liquidator. 

Eddis,  Q.C.  appeared  for  Mr.  Davis,  and  con- 
tended that  the  money  was  in  realitj'  borrowed  for 
the   purposes   of    the    society,   ana  that    it    was 
for  the  benefit  of  the  society  that  it  was  invested 
in    the  lands   at   Middlosborough,  and   farther, 


that  a  building  society  is  entitled  to  invest  its 
funds  in  the  purchase  of  real  estate.  He  referred 
to— 

National  Provincial  Society,  em  pairte   fFiUMtnaoii, 
L.  Bep.  5  Ch.  309 ; 

HiiVs  case,  L.  Bep.  9  Eq.  605 ; 

Laing  v.  Heed,  21 L.  T. Bep. N.S.  773;  L.Bep.5Ch. 4. 
And  that  as  the  society  were  in  poseession  of  an 
estate  which  they  had  purchaaed  with  money  lent 
by  Mr.  Davis,  therefore  Mr.  Davis  was  entitled  to 
follow  the  money,  and  to  stand  in  the  position  of  s 
vendor  of  land,  and  claim  a  lien  upon  it : 

Qrimes  ▼.  Harrison,  26  Beav.  435 ; 

German  Mining  Company,  4  De  G.  M.  4^  G.  19 ; 

Re  Cork  and  loughal  Railway  Company,  21  L.T. 
Bep.  N.  S.  47 ;  and  L.  Bep.  4  Ch.  748. 
Fry,  Q.  C,  and  N.  Higgins  for  the  official  liqui- 
dator, were  not  called  upon. 

The  Yice-Chancellob  said  that  the  quesdoD 
whether  the  society  had  power  to  borrow  money 
was  one  depending  entirely  on  the  aathoritj 
granted  to  it  under  the  statutory  enactments  in 
that  behalf.  In  his  opinion  the  objects  of  the 
society  were  to  allow  the  members  to  lay  ont  their 
money  and  savings,  and  so  far  the  objects  were  bene- 
ficial, but  he  thought  it  was  clear  that  it  was  out  of 
their  power  to  borrow  money.  In  any  case  he  con- 
sidered that,  even  if  the  alteration  in  the  mlee  had 
given  the  power  it  purported  to  do,  they  had  tnns- 
gressed  the  rules  as  so  altered,  and  had  borrowed 
money  for  purposes  which  it  was  evident  were  not 
conducive  to  the  benefit  of  the  society.  The  esses 
cited  did  now  show  that  Mr.  Davis  ¥ras  entitled 
to  follow  his  money,  and  that  for  that  purpose  he 
had  an  interest  in  the  land,  and  he  was  of  optnicn 
that  on  neither  of  the  gromids  relied  npon  ooqM 
the  claim  be  maintaineo.  The  summons  woaldbe 
dismissed,  but  as  this  was  a  representative  case  he 
thought  it  right  that  the  costs  of  both  parties 
should  come  out  of  the  estate. 

Wii^oN*s  Case. 

This  was  another  representative  case  in  the  same 
winding-up  matter  as  the  above.  It  came  on  for 
hearing  on  an  application  of  the  official  liqaidator 
that  the  Rev.  William  Wilson  might  be  mrected, 
within  seven  days,  and  without  payment  of  any 
sum  of  money,  to  hand  over  to  the  official  liooidator 
the  deeds  deposited  with  him  in  July  18o2,  as  a 
security  for  tne  loan  of  2001. 

The  position  of  the  lender  was,  however,  mate- 
rially altered.  In  this  case  deeds  of  depositors 
with  the  society,  which  had  been  left  in  the  hands 
of  the  trustees  in  trust  for  such  depositors,  were 
handed  over  to  him  as  a  collateral  security  for  the 
amount  lent  by  him.  The  memorandum  of  deposit 
given  to  Mr.  Wilson  with  the  deeds  was  as  follows : 

Memorandum. — ^We.  William  Henry  Hills,  booiEaelkr, 
Thomas  SoottTumhuli,  draper,  Anthonr  M*I>onald,  grocer. 
and  Joseph  Ridley,  bTiilder,  all  of  the  borongh  of  Sondar* 
land,  and  trustees  of  the  Durham  County  Permanent  Bsasit 
Building  Society,  established  within  the  said  boroagfc, 
and  who,  and  their  Bucoessors,  are  hereinafter  oalled  thf 
trustees,  have  borrowed  of  the  Bev.  William  Wilson,  of 
Rybope,  in  the  said  county,  clerk,  the  snm  of  SOOL, 
in  trust  for  the  said  sooiety^  at  interest  on  security  of  iks 

Sromissory  note  of  the  said  A  jicDonald  aad  Jos^ 
^dley,  trustees  as  aforesaid  Jknd  we  have  depoeited  vnb 
the  said  Wm.  Wilson  the  mortgage  deeds  mentioBsd  m 
the  schedule  hereunder  written,  and  the  seveiBl  eikv 
deeds  and  writings  relating  to  the  premises  mtadkuti 
and  set  forth  in  the  said  schedule  as  a  ooVtskteal  seeDiity 
for  the  payment  of  tiie  said  sum  of  900L,  wHHk  istsmt 
after  the  rate  of  H.  per  cent,  per  amtnm,  psgfable  ksV* 
yearly,  clear  of  all  dedoctiona  whataoerir :  Ploffidsdttst» 
if  any  member  of  the  said  sooiety  shall  at  wy  ttat  ^ 
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NiCHOLSon  (app.)  p-  Williahs  (reap.) 


I  at  p^jiog  oS  and  sktudring  ai^  aeonrit;  or 
■  given  bf  him  to  thg  tniBiees  whioh  aball  be  is 
nuian  at  the  uid  Wm.  Wlion,  he,  the  nid 
Qeon,  doth  lierebj  agne  that  lie  iriil,  on  leoeiTiii^ 
of  adequate  ralne,  ledeUvei  to  the  tnutees  all 
rtgage  and  other  deeds  and  writuifa  rslatiTe  to 
mtij  or  ptopertiM  intended  to  be  diaoharged  from 
inritjr  Di  Beoiuitiea  aa  aforaaaid. 
tlie  Bchedule  contaiued  a  liat  of  the  deeds 
to  Ur.  Wileon.  The  queetion,  in  addition 
tower  of  borrowing,  was  whether  the  direc- 
d  the  power  to  deposit  the  memberB'  eecu- 
D  order  to  eecure  an  advance  of  monej'  to 

kM,  for  Ur.  Wilsoa,  contended  that  though 
ng  society  had  no  right  to  borrow  money 
-,  an  express  power  to  do  bo,  still  a  creditor 
•h  a  lien  on  the  deads  that  he  was  entitled 

tbem  till  be  was  repaid  hie  money.    Mr. 

carried  in  no  claim,   he  rested    on    his 

Q.  C,  and  N.  niij'jiin,  for  the  official  liqui- 
contended  that  the  society  received  no 
from  the  money  lent  by  Mr.  Wilson;  also, 
)  deeds  were  placed  in  the  hands  of  the  trus- 
the  benefit  of  the  depositors,  and  that,  a« 
re  impi'Of>erly  handed  over  by  such  tmstees, 
on  of  dotiiiue  could  have  been  properly 
t  for  their  recovery.  Further,  that  the  position 
rtgsgitiz  member  o''  a  building  society  and 
are  of  the  contract  shown  in  the  mortgage 
ould  prevent  any  depositor  of  such  mort- 
Jding  it  as  a  securi^  for  a  debt,  so  long  as 
nber  paid  his  contributions  and  conformed 
ales. 

e  V.  Sparmo.  18  W.  E,  400. 
Yick-Chakcellor  said  that  the  official 
or  could  not  claim  more  than  the  society, 
t  it  was  quite  clear  he  could  not  compel 
Ison  to  retiirn  these  deeds  to  the  society 
the  money  for  which  he  held  them  as 
'  was  returned  to  him.    He  considered  that 


dismissed,  but  without  ■ 

tOTB  for  Davis,  ifM-ccr  and  Mereer. 

tors  for  Wilson,  JDiinf'dson  and  Co. 

tors    for    the    official    liquidator,    Leujia, 

uid  Longden. 


OUBT  or  QUEEVS  BEVCZ. 

»Md  bj  T.  W.  BiKWiiiu  and  J.  Shout,  £ain., 

BarTut«n.At-Uir. 

Second  Divtsioh  oi"  thb  Court. 

^U  22,  May  3  atid  27,  1871. 
jfore  Hellok,  Losh,  and  Hannkn,  JJ.) 
liCBOLaon  (app.)  o.  Willuks  (resp.) 
'oteert  of  the  Board  of  Trade  to  declare  the 

t—Takiu/j  balloM  or  ehingle  from — 
c.  159,  ».  14. 
w*  of  the  Board  of  Trade  nnder  the  16  *  17 
e.  107  (CiwftHM  CmtoUdation  Act  1853), 
h«  25  ^  26  7(rf.  c.  69,  a.  17  {the  Harbours 
fer  Act  1862)  to  appoini  portt  and  declare 
mlt  thereof,  are  not  Vmitea  to  rei;emi«  pur- 
owly;  nor  are  anch  power*  amfiitied  to 
i"  vath^Tmerd/ggeogravhiBolaente.  Where, 
W9,  &y  on  order  of  the  Board  of  Trade,  the 
<2f  M«  port  of  Hv/l  were  extended  and  de- 
mdilif»ahAw«m  Flamborough  Bead  and 


Spnm  Point  wat  placed  within  thetn,  and  peraonn 
were  prohibited  from   taking   bailaat   or  ahingle 
from  eertain  parts  of  the  ahore  to  extended,  at  the 
port  of  HuU. : 
Held,  that  a  person  ao  taking  haUatt  or  shingUfrotn 
aueh   parte   wa»  guilty  of  an  offence  icitktn  the 
meaning  of  sect.  \4  of  tJie  54  Geo.  3,  e.  169. 
This  was  'a  case  stated  under  the  20  &.  21  Yict.  c. 
43,  by  the  stipendiary  magistrate  of  Hull,  upon  a 
conviction  by  him  of  the  appellant,  nnder  the  54 
Geo.  3,  c.   169,  a.  14,  for  takmg  shingle  from  the 
shores  of  the  port  of  Kingston-apon-Hull,     The 
case  stated,  among  other  thinRS,  as  follows  : — 

The  information  against  the  appellant  in  this 
case  was  laid  by  the  collector  of  customs  at  HuU, 
by  direction  of  the  Board  of  Trade,  and  charges 
that  the  appellant  did  on  the  11th  April  1870,  at 
the  pariah  of  Owthom  in  the  county  of  York, 
unlawfully  take  shingle  from  the  shores  or 
banks,  or  from  a  portion  of  the  shores  or  banks  of 
the  port  of  Kingston-upon-Hull,  whereby  the  said 
port  was,  and  is,  in  danger  of  being  damaged  con- 
trary to  the  54  Geo.  3,  c.  159,  thereby  incurring  a 

,   penalty  of  10/, 

I      The  oSbnce  thus  brought  under  consideration, 

I  wae  committed  on  the  seashore  at  Withemsea,  in 
the    parish   of  Owthom,    and    county  of  York, 

j  Withemsea  being  a  village  about  fifteen  miles  to 
the  north  of  the  Spurn  Point,  and  several  miles 
south  of  Flamborough  Head,  and  lying  also  between 
Spurn   and  a  vill^^    called  Hornsea.      On  the 

,  Ist  Aug.  1868,  the  Board  of  Trade  issued  an  order 

I  which  prohibited  the  removal  of  shingle  from 
the  shore  or  banks  or  any  portion  of  the  shore  or 

I  banks  at  Spurn  Point,  from  the  low  lighthouse 
southward   to   the   extreme   of  the   point  at  low 

>  water,  and  northward  two  and  a  half  statute  miles 
on  both  sides  of  the  Spurn  Point.  In  July  1869 
proceedings  were  taken  by  the  board  against 
several  parties  for  infractions  of  this  order  at  a 
place  called  Kilnsea,  two  miles  from  Spurn  Point, 
and  they  pleaded  guilty,  no  prof  essional  gentleman 
having  appeared  for  them ;  the  result  ^in^,  that 
the  practice  of  taking  shingle  within  the  limits  de- 
fined by  the  order  was  stopped. 

After  the  proceeding  in  July  1869,  the  Board  of 
Trade  issued  a  second  order,  beai-ing  dat«  the 
6th  Sept.  1869,  prohibiting  the  removal  of  shingle 
or  ballast  from  the  shores  and  banks  of  the  port  of 
Kingston-upon-Huli,  and  the  works  thereof  be- 
tween the  northernmost  boundary  of  the  parish  of 
Hornsea,  and  the  limits  north  of  Spurn  Point,  de- 
fined by  the  said  order  of  the  1st  Aug.  1868. 

The  prohibition  contained  in  this  second 
order  of  the  Board  of  Trade  seems  to  have  been 
the  means  of  stopping  the  removal  of  shingle 
within  the  extonded  limits  up  to  the  11th  April 
last;  but  on  that  day  the  appellant,  by  the  direc- 
tion of  Sir  Clifford  Constable,  removed  shingle 
from  the  shore  near  Withernsca,  a  previous  inti- 
mation that  he  would  do  so  having  been  sent  to  the 
Board  of  Trade   by  Sir  CUfibrd  Constable's  soli- 

The  removal  of  the  shingle  is  admitted,  and  it 
was  not  only  admitted,  but  proved  before  me  by 
the  evidence  of  Mr.  Code,  Captain  Carter,  Mr. 
Oldham,  and  others,  that  such  removal,  if  unre- 
stricted from  Hornsea  to  Kilnsea,  must,  by  endan- 
gering the  lighthouse  at  Spnm  and  the  navigation 
and  harbourage  in  the  Humber,  in  the  Hank  roads, 
and  under  Sunk  Island,  to  be  ii^urious  to  the  last 
d^ree  to  the  port  of  Hull,  aBBumul^^itBkl«a!^'^m^l 
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(as  alleged  on  the  part  of  the  Board  of  Trade) 
should  be  found  to  extend  from  Trent  Fall  to 
Flamborough  Head. 

Mr.  O'Dowd  (who  appeared  for  the  Board 
of  Trade),  after  quoting  various  authorities, 
proceeded  to  the  Acts,  Orders,  Ac.,  of  more 
modern  date,  which  authorise  the  Board  of 
Trade  to  proceed  against  parties  removing  shingle 
from  the  coast  at  Withemsea,  and  he  submitted 
the  mode  under  which  a  port  can  now  be  created, 
and  the  only  mode  is  under  the  provisions  of  an 
Act,  commonly  called  the  Customs  Consolida- 
tion Act  1853(16  &  17  Vict.  c.  107),  but  the  full 
title  of  which  is  an  Act  to  Amend  and  Consolidate 
the  Law  relating  to  the  Customs  of  the  United 
Kingdom  and  of  the  Isle  of  Man,  and  certain  Laws 
relating  to  Trade  and  Navigation  and  the  British 
Possessions.  Under  that  Act  the  Treasury  may  by 
their  warrant  appoint  any  port  or  sub-port  in  the 
United  Eangdom,  and  declare  the  limit  thereof, 
and  appoint  proper  places  within  the  same  to  be 
legal  quays  for  tne  lading  and  unlading  of  goods, 
and  declare  the  bounds  and  extent  of  any  such 
quays,  or  annul  the  limits  of  any  port,  sub-port, 
haven,  creek,  or  legal  quay  already  appointed,  or  to 
be  hereafter  set  out  and  appointed,  and  declare 
the  same  to  be  no  longer  a  port,  sub-port,  haven, 
creek,  or  legal  quay,  ....  or  alter  and  vary  the 
names,  bounds,  and  limits  thereof,  &c.  Mr. 
O'Dowd  then  contended  that  under  the  powers 
of  this  Act  Hull  was  ap{>ointed  a  port  oy  the 
Treasury,  as  appears  by  the  Gazette  of  17th  March 
1848  (jfo.  20,837),  hereto  annexed,  and  that  such 
poi-t  commences  at  the  confluence  of  the  Trent  and 
Ouse,  and  extends  to  Spurn  Point  at  the  entrance 
of  the  Humber,  and  fi-om  thence  northerly  along 
the  coast  of  Yorkshire  to  Flamborough  Head. 
The  54  Geo.  3,  c.  Ib^  (which  creates  the  offence 
alleged  to  have  been  committed  by  appellant) 
enacts  -that,  in  order  to  prevent  damage  being 
done  to  the  shores  or  banks  of  the  ports,  harbours, 
or  havens  of  the  kingdom,  no  person  shall  take 
ballast  or  shingle  from  the  shores  or  iN^nks,  or  any 

Eortion  of  the  shores  or  banks,  of  any  j>ort,  har- 
our,  or  haven  of  the  kingdom  from  which  the 
Commissioners  for  executing  the  otfice  of  Lord 
High  Admiral  shall  find  it  necessary,  for  the 
protection  of  such  port,  harbour,  or  haven,  or  the 
works  thereof,  by  order  published  in  the  Gazette, 
to  prohibit  the  taking  or  removing  of  such  shingle 
or  ballast  upon  pain  of  forfeiting  ten  pounds  for 
every  such  offence. 

By  the  Harbours  Transfer  Act  1862  (25  &  26 
Vict.  c.  69,  s.  17)  it  is  enacted  that  from  and  after 
the  31st  Dec.  1862,  sects.  14  and  16  of  the 
54th  Geo.  3,  c.  15i\  and  all  provisions  relative 
thereto  shall  be  read  and  construed  as  if  the  Board 
of  Trade  were  named  in  the  said  section  instead  of 
the  Admiralty. 

In  pursuance  of  the  powers  thus  conferred  upon 
them,  the  Board  of  Trade  issued  the  two  orders 
already  referred  to,  A  and  B,  and  for  the  breach 
of  the  observance  of  the  second  of  those  orders 
the  proceedings  against  appellant  have  been  taken. 

In  reply  to  the  case  for  the  prosecution,  Mr. 
Kemplay  admitted  that  if  the  Board  of  Trade  have 
power  to  make  an  order  that  will  include  Withern- 
sea,  the  defendant  must)^  convicted,  but  contended 
that  the  port  of  Hull,  alleged  by  the  prosecution  to 
extend  from  Trent  Falls  to  Flamborough  Head,  and 

thus  or  otherwise  to  include  Withernsea,  is  oivW  vk  \  ^^re^d  VxL'^^mt  ot  law  P 
port  for  Cuetoma  purposes,  and  not  a  port  muun  \     11  ^«i^  co\)j\»  ^^soMiX^  ^  ^"^Kiona  ikii4  the  aU 


the  meaning  of  the  14th  section  of  54  Geo.  3, 
c.  159,  and  that  that  statute  applies  only  to  ports 
as  defined  by  Lord  Hale. 

The  only  case  referred  to  by  Mr.  KempL^  in 
support  of  this  argument  was  the  Hull  Dock  Corn- 
pa  ny  v.  Broxoup  ('2  Bam.  &  Adol.  413),  and  I  find 
that  it  was  noticed  in  a  subsequent  case,  Beilby  v. 
Rapor  (3  Barn.  &  Adol.  284) ;  but  upon  examining 
those  cases  they  do  not  appear  to  me  to  lead  to  the 
conclusions  Mr.  Kemplay  was  contending  for.  I 
failed  to  satisfy  myself,  liaving  regard  to  tne  mode 
of  creating  ports  in  ancient  and  more  modem  timeB, 
and  to  the  various  authorities  on  the  sabjed  of 
ports,  to  which  reference  has  been  made,  that  it 
woul(l  be  safe  for  me  to  coincide  in  the  condnsioD 
that  the  port  of  Hull  can  only  be  said  to  include 
the  coast  near  Withemsea  for  Customs  porponB, 
so  as  to  exclude  that  part  of  the  coast  from  the 
protection  of  the  54  Greo.  3,  c.  159,  s.  14. 

I  can  find  nothing  in  the  title  or  object  of  tlie 
Act  of  1853  that  indicates  any  intention  to  cucam- 
scribc  the  ports  created  under  its  provisionB  to 
merely  revenue  purposes,  or  in  any  manner  wbai- 
soever,  but  on  the  contrary,  the  ports  refemed  to 
would  seem  to  be  capable  of  limitation  only  in 
accordance  with  the  terms  of  the  order  creating 
them,  nor  do  I  find  in  the  order  of  1848  any  words 
circumscribing  the  creation  of  the  port  of  Hall, 
so  as  to  limit  its  provisions  to  merely  revenne 
puq)oses,  nor  is  it  a  fact  that  the  dntiefl  d 
the  Customs  in  reference  to  the  port  of  HoU, 
using  that  term  in  the  extended  sense  contended 
for  by  the  Board  of  Titule,  are  limited  to  revenue 
purposes,  as  I  find  that  the  Customs  have  jiiii«- 
diction  over  the  port  of  Hidl  as  thus  eztoided 
for  various  purposes  wholly  independent  of  re- 
venue, such  as  cases  of  stranding,  r^;istry  of 
vessels,  &c.,  being  the  ordinary  agents  of  tbe 
Board  of  Trade  in  matters  not  belonging  to  tlw 
Customs  as  a  revenue  department.  It  has  not 
been  suggested  by  the  appellant  that  there  is  any 
other  mode  of  creating  a  port  in  the  present  dif 
than  that  adopted  as  to  the  port  of  HuU  nnder  toi 
onler  of  1848,  and  it  has  not  been  shown  bj 
evidence  or  otherwise  that  there  is  or  ever  wm  a 

Eoit  of  Hull  in  accordance  with  the  definitiaQ  of 
lord  Hale,  though  it  would  seem  from  the  owe 
referred  to  by  Mr.  Kemplay  that  there  was  fonnerir 
a  port  of  Sayer  Creek,  which  was  sometimes  caflea 
the  port  of  Hull.  No  reasons  were  addooed  bj 
the  appellant  when  before  me  for  oontnotag 
materially  the  benefits  to  be  derived  from  4* 
54  Greo.  3,  c.  159,  s.  14,  though  such  a  resoh  miut 
follow  if  that  Act  is  confined  to  such  ports  on^  aa 
come  literally  within  the  definitions  oontained  in 
Lord  Hale's  work. 

On  a  review  of  the  various  legal  aathoritifli 
adduced  before  me,  I  decided  in  fitvoor  of  the  Tiev 
taken  by  the  Bocuxi  of  Trade,  and  held  tha^  ao* 
cording  to  the  proper  construction  of  the  aathih 
rities  referred  to  of  the  16  &  17  Vict.  c.  107.  th» 
54  Greo.  3,  c.  159,  s.  14,  and  of  the  Prohibittxy 
Orders  of  the  Board  of  IVade,  an  offence  had  bees 
committed  by  the  appellant  as  charffed  amuk 
him  in  the  information  before  me,  and  I  found  liiii 
guilty  accordingly. 

The  only  question  of  law  that  I  propose  to  aubnik 
on  the  above  statement  for  the  opinion  of  this  oovrt 
is, whether  the  orders  of  the  Board  of  Trade,  hafinK 
date  the  1st  Aug.  1868  and  the  6th  Sept.  1869,  ■• 
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orders  are  valid,  then  the  said  conviction  was 
legally  and  properly  made,  and  the  appellant  is 
liable  as  aforesaid,  and  the  said  conviction  is  to 
stand ;  but  if  the  court  should  be  of  opinion  other- 
wise, then  the  said  information  is  to  be  dis- 
missed. 

Attached  to  the  case  were  an  extract  from  the 
London  Gazette  of  the  17th  Maich  1848  (No.  20,837), 
pnrporting  to  be  an  order  of  the  Lords  of  the  Trea- 
sorj,  annulling  the  limits  of  the  port  of  Brid- 
lington, and  defining  the  limits  of  the  port  of  Hull; 
also  an  order  prohibiting  the  taking  of  ballast  or 
shingle  from  tne  shores  or  banks  of  the  said  port. 
Bieference  to  these  will  be  found  suflSciently  made 
in  the  statement  of  the  case,  and  in  the  judgment 
of  the  court. 

Sir  John  Karslakey  Q.  C.  (Kemvhty  with  him) 
appeared  for  the  appelkuut,  and  in  tne  course  of  his 
argument  cited  the  following  statutes  and  anthori- 


54  Geo.  3,  o.  159,  as.  2,  3,  4,  6, 7,  8,  11, 12, 14, 16 ; 
19  Geo.  2,  0. 22,  8.  7 ; 
6  Geo.  4,  c.  107, 1. 135 ; 
9  A 10  Yiot  0.  102,  88. 13, 14, 15, 16, 17 ; 
16  A  17  Tiot.  c.  107,  88.  9, 10,  15,  18,  31,  37,  286,  335 ; 
Tfcc  OenerciL  Steam  Navigation  Company   r.    7'he 
Britiih  and  Colonial  Steam  Navigation  Company. 
L  Bep.  3  Ex.  330 ;  37  L.  J.  194,  Ex. ;  19  L.  T.  Bep. 
N.  S.357; 
Callis  on  Sewers,  58,  72 ; 
The  Mayor  of  Exeter  v.  Warren,  5  Q.  B.  773 ; 
Dock  Company  of  Kingston-upoTi-Hull  v.  Brotoney  2 

B.  AAd.  43; 
Hale  de  Portibns  Maris,  46,  47,  50. 
The  Attarney-Geiieral   (Beasley  with  him)    ap- 
peared for  the  respondent,  and  in  addition  to  the 
above  authorities  quoted, 

HammiU'a  Law?  of  the  Customs,  77. 
The  arguments  of  counsel  are  so  fully  adverted 
to  in  the  following  elaborate  judgment,  that  it  is 
mmeoessary  fiirther  to  refer  to  them. 

Cur.  adv.  vidt. 

May  27. — Lush,  J. — ^The  question  submitted  to 
- «  by  the  case  is,  whether  two  orders  of  the  Board 
if  Tri^,  dated  the  1st  of  Aug.  1868,  and  the  6th 
Sept.  1869,  are  valid  in  point  of  law.    The  first  of 
rtwiin  orders,  after  reciting  that  the  board  had 
lomid  it  necessary  for  the  protection  of  the  harbour 
or  haTen  of  the  river  Humber,  and  of  the  shores 
and  banks  thereof,  and  of  the  works  thereof,  to 
ppohibit  the  taking  or  removing  of  any  shingle  or 
iwinant  from  the  shore  or  bank  thereinafter  speci- 
fied, prohibited  all  persons  from  taking  or  remov- 
ing any  description  of  shingle  or  ballast  from  the 
•bore  or  banks,  or  from  any  portion  of  the  shore  or 
banks,  at  Spurn  Point,  from  the  Low  Lighthouse 
^ioatbward  to  the  extreme  of  the  point  at   low 
Ivater,  and  northward  two  and  a-half  statute  miles 
Ml  both  sides  of  the  Spurn  Point.    The  second 
■iipder,  after  reciting  the  first,  and  that  for  the 
■  father  protection  of  the  said  harbour,  haven,  or 
f  port,  ana  idso  for  the  protection  of  the  shores  and 
I  knks  of  the  port  of  ^ingston-upon-Hull,  and  of 
I  )ke  works  thereof,  the  Board  of  Trade  had  found 
'  h    necessary    to   extend   the    limits    mentioned 
herein,  went  on  to  prohibit  the  taking  of  shingle 
^  ballast  from  the  shore  or  banks,  or  from  any 
tation  of  the  shore  or  banks  of  the  said  harbour  or 
^▼en,   or    horn  the  shores   and  banks    of  the 
Poriof  Sjng8ton-npon-Hnll,andthe  works  thereof, 
liHitHDOu  the  northernmost  boundary  of  the  parish 
V  Homaea  and  the  limits  nbrth  of  Spurn  Point, 
4^||iied  by  the  cnrder  of  the  Ist  Aug,  1808.    These  i 
wen  pnleuddl^  foanded  on  the  ata^vite  I 


64  Geo.  3,  c.  159,  s.  14,  by  which  it  is  enacted  that, 
in  order  to  prevent  damage  being  done  to  the  shores 
or  banks  of  the  ports,  harbours,  or  havens  in 
this  kingdom,  no  person  or  persons  shall  take  any 
ballast  or  shingle  from  the  shores  or  banks  or  any 
portion  of  the  shores  or  banks  of  any  port,  harbour, 
or  haven  of  this  kingdom  from  which  the  Commis- 
ioners  for  executing  the  oflSce  of  Lord  Highe 
Admiral  of  the  United  Kingdom  for  the  time  being 
shall  find  it  necessary  for  the  protection  of  such 
port,  harlx)ur,  or  haven,  or  the  works  thereof,  by 
order  under  their  hands,  &c.,  to  prohibit  the  taking 
or  removing  of  such  shingle  or  ballast,  upon  pain 
of  forfeiting  for  every  such  offence  the  sum  of  \{)l. 
By  the  25  &  26  Vict.  c.  69,  s.  16,  the  powers  vested 
in  the  Commissioners  of  the  Admiralty  by  this 
section  were  transferred  to  the  Board  of  Trade.  The 
place  where  the  shingle  was  taken  by  the  defendant, 
and  for  which  taking  he  was  convicted,  is  not  upon 
any  portion  of  the  shore  or  banks  of  that  wliicn  is 
popularly  known  or  which  would  be  geographically 
described  as  the  harbour  or  haven  of  the  Humber, 
or  the  port  of  Kingston-upon-HuU,  but  upon  a 

?art  of  the  coast  fifteen  miles  to  the  north  of  8pum 
*oint,  and  lying  between   Spurn   and  a   village 
called  Hornsea.     This  was  not  in  any  sense  part  of 
the  port  of  Kingston- upon-Hull,  or  of  the  haven 
of  the  Humber  at  the  time  of  passing  the  54  Geo.  li ; 
but  it  was,  at  the  date  of  the  offence,  within  the 
limits  of  the  port  of  Kingston-upon-HuU,  as  those 
limits  were  appointed  and  defined  by  an  order  of 
the  Commissioners  of  Customs  made  in  1848,  and 
published  in  the  London  Gazette  on  the  17th  March 
m  that  year.     By  that  order,  made  under  the  9  &  10 
Vict.  c.  102,  the  coast  from  Spurn  Point  to  Flam- 
borough  Head,  which  in  the  fourth  year  of  Geo.  2 
had  been  assigned  to  the  port  of  Bridlington,  and 
which,  at  the  passing  of  the  54  Geo.  3,  was  within  the 
limits  of  that  port,  were  transferred  to  and  directed 
to  form  part  of  the  port  of  Hull.     On  behalf  of  the 
appellant  it  was  contended  that  the  powers  of  the 
Board  of  Trade  under  the  53  Geo.  3,  c.  159,  s.  14, 
are  confined  to  what  is  geographically  within  part 
of  the  p>ort  or  haven  whicn  is  popularly  known 
as  such,  or  at  all  events,  as  regards   this   case, 
to  so  much  of  the  shore  as  formed  part  of  the 
port  of  Hull  at  the  time  when  the  Act  passed. 
The  title  of  the  Act  is,  "  An  Act  for  the  better 
Regulation  of  the  several  Ports,  Harbours,  Road- 
steads, Sounds,  Channels,   Bays,  and   Navigable 
Rivers  in  the  United  Kingdom,  and  of  His  Majesty's 
Docks,  Dockyard,   Arsenals,    Wharfs,    Moorings, 
&c.,"  and  it  contains  various  enactments,  some  of 
which  apply  to  the  whole  coasts  of  the  kingdom, 
others  only  to  places  frequented  by  ships  for  the 
purpose  of  loading  and  discharging.      The  two 
sections  immediatelypreceding  the  14th  l>elong  to 
the  former  class.     Tney  prohibit  the  unlading  on 
any  part  of  the  shore,  except  at  a  wharf  constructed 
for  the  purpose,  of  any  ballast,  stone,  gravel,  &c., 
except  at  or  within  two  hours  before,  or  two  hours 
after,  high  water,  and    the  depositing    of   such 
matters  at  any  time  below  low  water  mark   at 
neap  tides,  &c.    The  14th  section  belongs  to  the 
latter  class,  and  applies  only  to  ports,  harbours,  or 
havens,  its  object  being  to  prevent  disturbance  of 
the  shore  of  these  places  or  resort  for  shipping 
which  might  result  in  injury  to  the  navigation  and 
consequent  detriment  to  commerce.     It  is  there- 
fore dear  that  the   )\ir\ftd\c^\OTv  o^  \i>CL<^  '^qax^  ^^ 
Trade  to  prohibit  the  takm^  ol  v^vci^^  «x!v«ol^ 
not  over  vie  ^hole  ci  ttie  qomX.  q1  ^^  Yo^i^m^ 
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but  only  over  such  portions  thereof  as  are 
within  the  ambit  of  a  port,  harbour  or  haven. 
Whatever  is  done  beyond  those  limits  is  left 
to  be  dealt  with  at  common  law,  but  within 
those  limits  the  jurisdiction  of  the  board  to 
prohibit  the  public  from  taking  shingle  or  ballast 
IS  absolute  and  without  appeal.  What  may  be  the 
mefining  and  operation  of  the  saving  clause,  the 
28th  section,  it  is  unnecessary  to  consider,  because 
the  defendant  did  not  bring  himself  within  its  pro- 
visions. On  the  other' hand,  it  is  equally  clear  that 
their  jurisdiction  is  not  limited  to  ports  or  havens 
for  which  regulations  have  been  made  under  the 
earlier  sections  of  the  Act.  The  enactment  applies, 
as  the  object  and  purpose  of  it  require  that  it 
should  apply,  to  "  any"  and  every  port,  harbour, 
and  haven  in  the  kingdom.  Ports  and  havens  are 
not  mere  geographical  expressions.  They  are 
places  appointed  by  the  Crown  for  persons  and 
merchandises  to  pass  into  and  out  of  the  realm,  and 
at  such  places  only  is  it  lawful  for  ships  to  load  and 
discharge  cargo.  The  assignment  of  such  places 
to  be  "  the"  inlets  and  gates  of  the  realm  is  and 
always  has  been  a  branch  of  the  prerogative,  rest- 
ing, as  Blackstone  remarks  (vol.  1,  p.  264),  partly 
upon  a  fiscal  foundation,  in  order  to  secure  the 
kmg's  marine  revenue.  Their  limit  and  bounds 
are  necessarily  defined  by  the  authority  which 
creates  them,  and  the  area  embraced  within 
those  limits  constitute  the  port.  Having  once 
granted  the  franchise,  the  king  had  not  at  common 
law  the  power  of  resumption  or  of  narrowing  and 
confining  their  limits  when  once  established,  but 
any  person  had  a  right  to  load  and  discharge  his 
merchandise  in  any  part  of  the  haven,  whereby,  as 
observed  by  Blackstone  in  the  same  volume,  "  the 
revenue  of  the  Customs  was  much  impaired  and 
diminiBhed  by  fraudulent  loadings  in  obscure  cor- 
ners." This  occasioned  the  statutes  of  1  Eliz. 
c.  11,  and  13  &  U  Car.  2,  c.  11.  The  latter 
statute  (sect.  14)  enables  the  Crown  by  commission 
to  appoint  all  such  fiirther  places,  ports,  havens, 
and  creeks  (except  the  town  of  Hull)  as  shall 
be  lawful  for  loading  or  discharging,  lading  or 
shipping  of  any  goods,  wares,  or  merchandizes 
within  the  Kingdom  of  England,  and  to  set  down 
and  appoint  the  extents  and  limits  of  every  port, 
haven,  or  creek  within  the  kingdom,  whereby  the 
extents,  limits,  and  privileges  of  every  port, 
haven,  or  creek  may  be  ascertained  and  known. 
The  town  of  Hull,  which  was  a  legal  port  time 
out  of  mind,  having  been  excepted  out  of  the 
operation  of  this  Act,  a  private  Act  was  passed  in 
the  14  Greo.  3  (c.  56),  whereby  his  Majesty  was 
empowered  to  assign  necessary  places  and  quays 
at  Kingston-upon-Hull,  and  to  settle  the  extents 
and  limits  of  the  same;  and  by  the  45  Greo.  3 
(private),  the  rights  and  privileges  which  then 
belonged  to  the  port  of  Kingston-upon-Hull 
were  extended  to  new  docks  and  basins  then 
made,  which  were  deemed  and  held  to  be 
Mirt  of  the  port:  (see  IIuU  Boch  Company  v. 
Brawn,  2  Bam.  &  Aid.  43.)  The  Act  of  Charles  II. 
remained  in  force  down  to  the  year  1825,  when  it 
was  repealed,  together  with  a  large  number  of  other 
statutes  relating  to  the  Customs,  and  a  new  Act 
passed  (6  Geo.  4,  c.  108,  s.  135),  whereby  a  similar 
power  was  given  to  appoint  by  commission  out  of 
the  Court  of  Exchequer  any  port,  haven,  or  creek 
in  the  United  Kingd(»n,  and  to  set  out  the 
limits  thereof ;  but  this  section  contained  a  proviso 
in  Affirmance  of  the  oommon  law,  that  all  porta. 


havens,  and    creeks,  and   the    respective    limits 
thereof,  and  all  legal  quays  appointed  and  set  out 
and  existing  as  such  at  the  commencement  of  the 
Act  under  any  law  till  then  in  force  shall  continue 
to  be  such  ports,  havens,  creeks,  limits,  and  legal 
quays  respectively  as  if  the  same  had  been  ap- 
pointed under  the  Act.    This  provision  was  re- 
enacted  in  the  subsequent  Consolidation  Acts  (the 
3  &  4  Will.  4,  c.  52,  and  8  &  9  Vict.  c.  86),  and  each 
contained  the  saving  in  favour  of  existing  porta 
and  quays.     But  the  9  &  10  Vict.  c.  102,  which  dia- 
pensed  with  the  commission  out  of  the  Exchequer, 
and  vested  the  appointment  of  ports,  snb-porta, 
and    quays    in  the  Commissioners  of    Customa, 
abrogated  the    right  which  existed   at  common 
law     which    had    been     preserved    by    all   the 
previous    Acts.      Sect.  15   empowers    the   com- 
missioners  to    annul    the    limits    of    any    port- 
sub-port,  haven,  creek,  or  le^  quay,  or  to  alter  or 
vary  the  names,  bounds,  or  hmits  of  any  such  port, 
sub-port,  haven,  creek,  or  quay.     Sect.  16  requires 
the  appointment,  annulment,  or  alteration  to  he 
published  in  the  Loiuion  Oazette.    It  was  under 
this  statute  that  the  order  was  made  in  1848, 
annulling  the  port  of  Bridlington,  and  assigning  the 
limits  formerly  of  that  port  to  the  port  of  Hull 
From  these  considerations  it  appears  to  us  to  be 
beyond  a  doubt  that  the  word  "  port"  in  54  Gea  3 
is  used  not  in  a  geographical,  but  in  itc.  legal  and 
proper  sense,  as  denoting  a  place  to  which  ships 
were  or  should  be  authorised  to  resort  for  loading 
and  discharging.    Its  object  and  porpoee  being 
the  preservation  and  protection  ot  these  places 
from  injury  for  the  sake  of  shipping  and  conimeroe, 
it    cannot  have  been    meant  to  refer  to  places 
where    ships    are    not    allowed    to    resort,   nor 
can    it    reter    to  the    mere    geographical    limits 
of    such     places.      Ports    and   havens     are    not 
bounded  by    such    limits,    but    by  limits    arbi- 
trarily defined  by  the  authority  by  which  the  port 
is  constituted.     Bridlington,  which  was  created  a 
port  under  the  statute  of  Car.  2  extended  aloitf 
this  very  line  of  coast  at  the  time  the  54  6^  o 
was  passed.    Can  it  be  said  that  this  spot  was  not 
at  that  time  a  part  of  the  shore  or  bank  of  the 
port  of  Bridlington  P    It  had  as  a  port  no  other 
limits  than  those  which  were  assigned  to  it  when 
it  was  created  a  port.     But  it  was  further  argaed 
that  as  Hull  is  an  ancient  port,  and  the  power  to 
vary  its  limits  was  given  for  Customs  purposes  only, 
the  limits  of  the  port  remained  for  all  other  par- 
poses  as  they  were  at  the  time  the  54  Geo.  3 
passed,  and  that  the  14th  section  must  be  read  aa 
applying  to  the  port  as  it  existed  at  t^at  time.  We 
cannot  accede  to  this  argimient.    It  was  for  Cus- 
toms purposes  that  ports  were  at  first  institnted, 
and  it  is  for  such  purposes  they  are  allowed  to  re- 
tain their  franchise,  and  although  at  common  lav 
the  Crown  could  not  revoke  an  appointment  (mce 
made,  it  is  clear  that  under  the  9  &  10  Vict.  c.  102 
the  Crown  now  has  the  power  to  annul  and  take 
away  the  franchise  from  any  port,  whether  it  be  an 
ancient  port  like  Hull,  or  a  comparatively  modern 
one  like  Bridlington.  When  this,  however,  is  donei 
the  place  ceases  to  be  a  port,  and  the  54  Gea  3 
no  longer  applies  to  it.    if,  instead  of  annulling 
the  port,  the  commissioners  were  to  contraol  ita 
ancient  limits,  the  port  would  consist  of  the  ana 
embraced  in   those   new   limits  and   the  ooast 
outside,  thon^  formerly  subject  to,  would  no 
longer  be  within,  the  jurisdiction  of  Uie  Board  dt 
Trme ;  so  if  inatead  w  annuUing  or  oonfemotia^ 
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Beck  (app.)  t?.  Stringek  (reap.) 


CQ.  B. 


the  commissioners  extend  the  limits  of  the  port, 
the  parts  newly  taken  in  become  as  much  a  part 
of  toe  port  as  was  the  part  originally  within  it. 
If  the  qnestion  were  whether  a  right  to  anchor- 
age or  other  dues  claimable  in  the  port  as  it 
existed  before  the  order  of  1848,  is  by  virtue  of 
that  order  extended  over  the  new  area,  the  case 
would  be  widely  different.  The  answer  that  the 
enlargement  was  made  for  Customs  purposes  and 
not  to  benefit  the  grantee  of  the  dues,  would  be 
conclusive ;  but  that  has  no  bearing  on  the  ques- 
tion we  have  to  decide,  which  is,  whether  the 
extended  limits  form  part  of  the  port  within  the 
meaning  of  the  54  Geo.  3,  c.  159.  For  the  reasons 
given  we  are  of  opinion  that  they  do,  and  that  the 
port  intended  by  that  Act  is  the  port  as  it  is  con- 
stituted for  the  time  being  bv  the  orders  of  the 
Commissioners  of  Customs.  We  therefore  affirm 
the  conviction.  Conviction  affirmed. 

Attorneys  :  Broolcshank  and  Ocdland ;  Tlie  Soli- 
dtOTB  to  the  Board  of  Trade. 


Wednesday,  May  3, 1871. 
Bbck  (app.)  V.  Stkikoer  (resp.). 

25  ^  26  Fwrf.  c.  mi  31  ^  32  Vkt.  c.  56  (The  Petro- 
leum Ads  1862— 68)— "Pe^roZ^Mw"  — Ifotie  of 
testing — Storage. 

25  ^  26  Vkt.  c.  ee  (the  Petroleum  Act  1862),  s.  1, 
enacts  titat  "  *  petrolexim,^  for  tJie  purposes  of  this 
Actf  shall  include  any  product  tJiereof  thai  gives 
of  an  inflammable  vapour  at  a  temperature  of  Use 
vkan  lOOdeg.  of  Fahrenheit's  tJiermom^ter.'*  31  3r 
32  Vict.  c.  56  {the  Petroleum  Act  1868),  s.  6, 
empowers  inspectors  to  test  petroleum  kept  for  sale 
contrary  to  tlte  provisions  of  the  Acts,  and  provides 
"  th€U  if  the  person  in  wlmse  possession  such  petro- 
leum  shall  he  found  shall  claim,  to  luxve  afnHher 
test  made,  a  public  analyst  sliaU  be  called  in  wJlo 
Shan  test  it." 

The  achedule  prescribes  the  mode  of  testing,  directing 
thai  outer  and  inner  vessels  shall  be  used,  the  latter 
being  2m.  deep;  that  the  inner  vessel  shall  be  filled 
wiih  the  petroleum,  and  tlte  outer  with  cold  wat^r. 
A  small  flame  sIujU  be  applied  to  the  bottom  of  the 
outer  vessel,  and  a  therm^ometer  with  a  bulh,  l^m. 
m  diafnetei',  inserted  into  the  oil,  so  thai  tlie  bulb 
alhaiU  be  immersed  about  \\in.  beneath  the  su/rface  ; 
and  when  heat  has  been  applied  to  the  water  U7itil 
ike  ihermometer  has  rieen  to  about  90deg.  Fahren- 
heOf  a  very  small  flame  shall  be  quickly  passed 
aeraes  (he  surface  of  the  oil  untU  afl>ash  is  pro' 
dueed. 

An  inspector  in  making  this  test,  allowed  the  bulb  of 
the  thermometer  to  rest  on  the  bottom  of  tlie  inner 
veseei,  and  passed  a  "very  stnall  flame  **  across 
{he  oU,  but  a  stUl  smaller  one  might  ha^je  been 
employed.  The  petroleum  gave  off  an  inflo/mtnable 
vapour  at  a  temperature  of  less  than  \00deg, 
Fahr.,  and  the  owner  was  svmimoned  for  keeping 
Much  petrolewn  within  fifty  yards  of  a  dweUing- 
house  or  building  wliere  the  goods  were  stored. 

He  objected  to  the  m,ode  of  testing ;  but  tlie  justifies 
thought  thai  the  test  was  properly  applied,  and 
ihey  ruled  that  the  only  way  in  which  he  could 
disjplaee  the  test  was  by  calling  in  a  "public 
analytic  He  declined  to  do  so,  and  was  con- 
friHeSi 

Oi»  a  ease  stated,  the  Court 

HMt  thai  ii  did  not  appear  that  there  had  been  such 
a  mthiimtiial  departure  from  the  mode  of  testing 


prt^sn'ibed  by  tht*  statute,  as  to  lead  to  tlie  conclusion 
that  the  decision  of  the  justices  was  mrong. 

Case  stated  by  justices  of  Kent  under  20  &  21 
Vict.  c.  43. 

The  respondent  laid  an  information  against  the 
appellant  under  sect.  6  of  the  Petroleum  Act  1868, 
cnargiug  that  the  respondent,  being  inspector  of 
weights  and  measures  for  the  district,  on  the  8tli 
Nov.  1870,  at  the  parish  of  Tunbridgc,  did  enter  a 
ceitain  building  within  his  jurisdiction,  wherein 
petroleum  was  then  kept,  offered  or  exposed  for 
sale;  and  that  he  did  inspect  and  test  all  the 
petroleum  there ;  and  that  the  building  was  occu- 
pied or  used  by  the  appellant;  and  that  upoh  such 
mspection  and  test  it  appeared  that  certain  of  the 
petroleum  gave  off  an  inflammable  vapour  at  a 
temperature  of  less  than  lOOdeg.  of  Fahrenheit 
thermometer,  the  said  building  being  within  fifty 
yards  of  a  dwelling-house  or  buildmg  in  which 
goods  were  stored,  the  appellant  not  not  having  a 
licence  by  the  local  authority,  contrary  to  the  sta- 
tute. The  appellant  was  convicted  of  the  said 
offence,  and  adjudged  to  pay  a  penalty  of  10«.  (a) 


(a)  25  &  26  Vict.  c.  QQ  (The  Petroleum  Act  1862),  a.  1,  do- 
olares  that  "  *  Petroleum '  for  the  purposes  of  this  Act, 
shall  include  any  product  thereof  that  gives  off  an  in- 
flammable vapour  at  a  temperature  of  less  than  lOOdcg. 
of  Fahrenheit's  thermometer." 

Sect.  4  provides  for  the  granting  of  licences  to  keep 
petroleum. 

31  &  32  Vict.  0.  56  (the  Petroleum  Act  1868)  enacts 
that  ....**  no  petroleum  shall  be  kept  other  vnse  than 
for  private  use  within  5()yds.  of  a  dwelling-house  or 
of  a  building  in  which  goods  are  stored,  except  in  pur- 
suance of  a  licence  given  in  accordance  with  the  Petro> 
leum  Act  1862." 

Sect.  6  enacts  that  it  shall  be  lawful  for  any  inspectors 
of  weights  and  measures  ....  to  inspect  and  test  all 
petroleum  kept,  offered,  or  exposed  for  sale ;  and,  if  upon 
such  inspection  and  test,  any  description  of  petroleum  shall 
be  found,  kept,  offered,  or  exposed  for  sale  as  aforesaid, 
contrary  to  the  provisions  of  this  Act,  or  of  the  Petro- 
leum Act  1862,  the  same  shall  be  liable  to  be  seized,  and 
upon  conviction  forfeited,  and  such  person  so  examining 
the  same  shall  retain  a  sample  thereof,  and  the  person 
or  persons  so  offending  shall  be  liable  for  any  such 
offence  to  any  penalty  not  exceeding  hi.,  provided  always 
that  if  the  person  ....  in  whose  possession  such  petro- 
leum shall  be  found  as  aforesaid,  shall  claim  to  have  a 
further  test  made  on  their  behalf,  the  magistrate  before 
whom  complaint  of  the  said  offence  may  be  laid,  shall 
call  before  him  the  public  analyist  provided  by  the  2nd 
section  of  23  &  24  Vict.  c.  84,  or  if  no  such  analyst  has 
been  provided  some  other  person  having  competent 
chemical  knowledge,  who  shall  test  a  portion  of  the 
sample  so  retained  as  aforesaid,  in  the  manner  herein- 
after provided,  and  shall  give  evidence  of  the  result  of 
such  test." 

^  Sect.  8  enacts  "  The  temperature  at  which  petroleum 
gives  off  an  inflammable  vapour  shall,  for  tlie  purposes 
of  the  Petroleum  Acta,  be  tested  in  the  manner  set  forth 
in  the  schedule  hereto." 

Schedule.  Directions  for  applying  the  flashing  teat  to 
samples  of  petroleum  oil. 

The  vessel  which  is  to  hold  the  oil  shall  be  of  thin 
sheet  iron ;  it  shall  be  2in.  deep  and  2in.  wide  at  the  opening, 
tapering  dightly  towards  the  bottom  ;  it  shall  havij  a  flat 
rim  with  a  raised  edge  iin.  high  round  the  top ;  it  shall 
be^  8uj)ported  by  this  rim  in  a  tin  vessel  4|in.  deep  and 
4|in.  in  diameter ;  it  shall  also  have  a  thin  wire  stretched 
across  the  opening,  which  wire  shall  bo  so  fixed  to  the 
edge  of  the  vessel  tnat  it  shall  be  a  iin.  above  the  surface 
of  the  flat  rim.  The  thermometer  to  be  used  shall  have 
a  round  bulb  abontlin.  in  diameter,  and  ia  to  be  graduated 
upon  the  scale  of  Fahrenheit,  every  lOdeg.  occupying  not 
less  than  (in.  upon  the  scale. 

The  inner  vessel  shall  be  filled  with  the  petroleum  to 
be  tested,  but  care  most  be  taken  that  the  liauid  does  not 
cover  the  flat  rim.  The  outer  vessel  shall  be  filled  with 
oold  or  nearly  oold  water :  a  imall  flame  ahall  be  appUed 
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Upon  the  hearing  of  the  above  information,  at  a 
petty  sessions  at  liinbridge  Wells,  it  was  proved, 
on  the  part  of  the  respondent,  that  on  the  8th  Nov. 
1870  he  had  visited  the  appellant's  shop,  and  had 
there  found  a  certain  oil,  which  he  had  tested  for 
the  purpose  of  ascertaining  whether  it  was  petro- 
leum within  the  meaning  of  the  Act,  that  is  to 
pay,  whether  it  gave  off  an  inflammable  vapour  at 
a  temperature  of  less  than  lOOdeg.  of  Fahrenheit's 
thermometer,  and  found  that,  according  to  the 
test  used    by  him,  the  oil    did  give  off  an  in- 
flammable vapour  at  a  temperature  of  less  than 
ICHMeg.    Upon  cross-examination  by  the  attorney 
for  the  appellant,  the  respondent  ^produced  the 
ap|)aratus  by  means  of  which  he  nad  made  the 
test,  and  it  appeared  that  such  apparatus  was  not 
provided  with   any  means  by   which    the    ther- 
mometer could  be  suspended  in  the  oil,  so  that  the 
respondent,  in  making  the  test,  was  obliged  to,  and 
did  in  fact,  rest  the  bulb  of  the  thermometer  upon 
the  bottom  of  the  inner  vessel  containing  the  petro- 
leum, whereby  the  bulb  of  the  thermometer  was 
inserted  in  the  petroleum  to  the  full  depth  of  the 
inner  vessel,  which  was  2in.  deep,  as  required  by  the 
schedule  of  the  Act.     Whereupon  the  attorney  for 
the  appellant  objected  that  the  test  had  not  oeen 
made  m  a  legal  manner — that  is  to  say  in  the 
manner  required  by  the  schedule ;  and  in  support 
of  such  objection  he  called  as  a  witness  B.  Ked- 
wood,  Esq.,  a  Fellow  of  the  Chemical  Society,  and 
a  person  experienced  in  the  testing  of  petroleum, 
as  an  expert,  who  deposed  that  the  apparatus  of 
the  respondent  was  not  in  a  complete  state,  for 
want  01  a  standard  with  fastening  screws,  which 
ought  to  be  attached  thereto  for  the  purpose  of 
holding  the  thermometer  inserted  in  the  petroleum 
at  the  depth  required  by  the  Act,  viz.,  about  1  Jin. ; 
and  he  pointed  out  to  the  justices  a  screw  hole 
attached  to  the  bnm  of  the  apparatus,  which,  he 
explained,  was  intended  for  the  purpose  of  attach- 
ing   a    standard    for    suspending     the    thermo- 
meter.     The    same  witness    also    deposed    that 
the  insertion  of  the  bulb  of    the    thermometer 
to  the  very  bottom  of  the  oil  vessel  might,  in  his 
judgment,  fail  to  give  an  accurate  result ,  for  that, 
when  oil  is  heated  quickly,  the  heated  particles 
rise  to  the  surface,  and  until  the  whole  of  the  oil 
contained  in  the  inner  vessel  is  heated  eaually 
throughout,  the  lower  part  thereof  is  of  a  lower 
temperature  than  the  surface  which  gives  off  an 
inflammable  vapour,  and  that  a  thermometer  in- 
serted in  such  lower  part  would  indicate  such 
lower  temperature,  instead  of  the  higher  tempera- 
ture of  the  surface  at  the  time  the  flashing  point 
was  reached ;  but  he  admitted  on  cross-examina- 


to  the  bottom  of  the  outer  vessel,  and  the  thermometer 
shall  be  inserted  into  the  oil  so  that  the  bulb  shall  be 
immersed  about  l^in.  beneath  the  surfaoe. 

A  screen  of  pasteboard  or  wood  shall  be  placed  round 
the  apparatus,  and  shall  be  of  such  dimensions  as  to 
surround  it  about  two-thirds,  and  to  reach  several  inches 
above  the  level  of  the  vesf^els.  When  heat  has  he&a 
applied  to  the  water  until  the  thermometer  has  risen  to 
about  90deg.  Fahrenheit,  a  very  small  flame  shall  be 
quickly  passed  across  the  surface  of  the  oil  on  a  levd 
with  the  wire.  If  no  pale  blue  flicker  or  flash  is  produced, 
the  application  of  the  flame  is  to  be  repeated  for  every 
rise  of  2deg.  or  3deg.  on  the  thermometer.  When  the 
flashing  point  has  beien  noted  the  test  shall  be  repeated 
with  a  n-esh  sample  of  the  oil,  using  oold  or  nearly  oold, 
water  as  before,  withdrawing  the  source  of  heat  from  the 
outer  vessel  when  the  temperature  approaches  that  noted 
in  the  flrst  experiment,  and  applying  the  flame  test  at  every 
rise  of  2deg.  m  the  thermometer. 


tion  that  he  was  unable  to  state  whether  the 
placing  of  the  bulb  at  the  bottom  of  the  oil  vessel 
would  cause  any  different  result  in  the  test,  as  he 
had  never  tried  the  experiment.  Upon  this  point 
the  justices  decided  that  the  reouirements  of  the 
Act  had  been  complied  with,  oecause,  although 
the  schedule  prescrioes  that  the  thermometer  sbiU 
be  inserted  m  the  oil,  so  that  the  bnlb  shall  be 
immersed  about  one  and  a  half  inches  beneath  the 
surface,  yet  that  exact  depth  is  not  required ;  and 
because  the  time  stated  to  have  been  occupied  l^ 
the  respondent  in  heiiting  the  oil  appeared  to  tM 
justices  to  be  sufficient  to  insure  the  eqnal  heating 
of  the  oil  throughout. 

It  further  appeared,  upon  the  evidence  of  the 
respondent,  that  for  the  purpose  of  passing  a  very 
small  flame  quickly  across  the  sur&ce  of  tne  oil,  in 
order  to  ascertain  the  flashing  point  as  required  by 
the  schedule,  he  had  used  a  small  lamp  containiiig 
spirits  of  wine,  with  a  cotton  wick  inserted  in  sncn 
spirits  of  wine,  and  drawn  out  therefrom  through 
a  small  tube,  and  the  portion  of  the  wick  whidi 
protruded  from  the  mouth  of  the  tube  was  ignited, 
in  order  to  supply  the  very  small  flame  required; 
and  upon  cross-examination  the  respondent  stated 
that  such  lamp  had  not  been  furnished  to  hiin  by 
the  philosophical  instrument  mak  r  who  had  sup- 
plied the  rest  of  the  apparatus,  but  that  he  hiid 
subsequently  procured  tne  same  elsewhere.  Where- 
upon the  same  witness  for  the  appellant  deposed 
that  in  his  opinion  such  means  oi  producing  the 
very  small  flame  required  by  the  Act  was  improper, 
inasmuch  as  the  size  of  the  flame  produced  by  the 
spirit  lamp  would  vary  according  to  the  extent  to 
which  the  cotton  wick  might  be  pulled  out  from  the 
tube,  so  that  it  was  almost  impossible  the  flbone 
would  ever  be  of  the  same  size  in  any  two  in- 
stances of  testing.  Also  that  the  flame  of  the 
lamp  would  be  apt  to  vary,  as  the  spirit  would  flow 
down  the  tube  more  or  less  freely,  so  that  the  in- 
clination at  which  the  lamp  might  happen  to  be 
held  would  make  a  difference  in  the  result.  Also^ 
that  the  spirit  flame  produced  by  the  lamp  was  but 
indistinctly  visible  in  daylight,  so  that  the  real  siie 
thereof  could  not  be  clear^  discerned;  also  thtt 
the  heat  of  a  flame  from  spirits  of  wine  was  vcfT 
much  greater  than  that  of  most  other  flames,  ana 
too  ^eat  for  the  purpose  in  question ;  and  that  in 
passing  such  a  flume  over  the  petroleum,  it  would, 
if  passed  too  slowly,  communicate  its  own  heat  to 
the  surface,  and  thus  raise  the  temperature  of  the 
surface  to  a  higher  degree  than  that  of  the  body  of 
petroleum  heated  only  by  the  hot  water  in  the 
outer  vessel.  On  the  other  hand  the  witness  stated 
that  the  proper  mode,  in  his  opinion,  of  producing 
the  very  small  flame  reouired,  was  by  a  piece  w 
very  flne  waxed  twine,  tne  flame  from  which  wts 
necessarily  uniform  in  size  and  brilliancy, 'and 
could  not  vary  at  the  pleasure  or  by  the 
mistake  of  the  operator,  and  that  the  heat 
thereof  was  very  trifling,  so  that  it  ooold 
not  impart  an  exceptional  temperature  to  the  sur- 
face of  the  petroleum  under  test.  Also  that  the 
waxed  twine  was  the  means  actually  in  use  by  Dr. 
Letheby  and  other  eminent  analysts;  and  he  sup- 
posed that  the  reason  why  philosophical  instni- 
ment  makers  did  not  supply  with  the  appaiatiu 
any  lamp  or  other  means  of  producing  the  veir 
small  flame  in  question,  was  because  it  was  ir(9 
understood  that  such  flame  was  to  be  prodnoed  by 
such  fine  waxed  twine.  The  witness  exhibited  a 
piece  of  such  fine  waxed  twine  ignited  in  oompin^ 
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don  with  the  flame  from  the  respondent's  spirit 
lamp.  The  justices  find  as  a  &Gt  that  hoth  the 
flames  so  produced  were  very  small  flames, 
although  that  from  the  waxed  twine  was  the 
■mailer  of  the  two. 

The  attorney  for  the  appellant  then  contended 
that  the  Act  not  having  defined  the  flame  required 
otherwise  than  as  a  very  small  flame,  and  not 
having  prescribed  the  mode  of  producing  it,  it 
was  competent  to  the  appellant  to  show  by  evi- 
dence what  was  the  proper  size  of  flame,  and  the 
proper  mode  of  producing  it ;  and  called  upon  the 
justices  to  declare,  upon  the  evidence  before  stated, 
that  the  flashing  of  the  petroleum  bv  the  respon- 
dent, by  means  of  a  flame  produced  by  a  spirit 
lamp,  was  not  in  accordance  with  the  Act  and  the 
acbedule  thereto. 

The  justices,  however,  decided  that  as  the  Act 
did  not  prescribe  the  manner  in  which  this  testing 
flame  snail  be  produced,  the  respondent  was  at 
liberty  to  use  any  means  by  which  a  very  small 
flame  could  be  "produced.  And  as  the  justices 
found  on  the  evidence  that  he  had  in  making  his 
teat  used  such  a  flame,  they  held  that  on  this 
point  ho  had  satisfied  the  requirements  of  the  Act. 

The  attorney  for  the  appellant  then  called  wit- 
nesses for  the  defence,  by  wnom  it  was  sworn  that 
the  appellant  had  purchased  the  petroleum  from  a 
wholesale  dealer,  who  had  received  with  the  oil  a 
oertificate  that  it  had  been  tested,  and  that  its 
flashing  point  was  104deg.  of  Fahrenheit's  thermo- 
meter; and  also  that  a  portion  of  the  appellant's 
petroleum  had  since  been  carefully  tested  by 
another  competent  person,  who  had  used  fine 
waxed  twine  to  produce  the  very  small  flame  re- 
quired for  flashmg  the  oil,  and  that  upon  such 
subsequent  test  the  oil  did  not  give  off  an  inflam- 
mable vapour  at  less  temperature  than  lOOdeg.  of 
Fahrenheit's  thermometer.  And  also  that  other 
parts  of  similar  petroleum,  part  of  the  same  con- 
signment, and  bought  of  the  same  wholesale 
dealer  under  the  same  certified  test,  had  been 
tested  by  the  respondent  himself  upon  the  pre- 
mises of  two  other  retail  dealers  in  Tunbndge 
Wells,  and  had  been  passed  by  him  as  not  giving 
oflT  an  inflammable  vapour  at  less  temperature 
than  lOOdeg. 

The  justices  having  heard  the  evidence  were  of 
opinion  that  the  respondent's  test  had  been  made 
legally  in  accordance  with  the  statute ;  and  decided 
that  the  only  way  in  which  the  appellant  could 
displace  sucn  a  test  was  by  claimmg  to  have  a 
farther  test  made  by  a  public  analyst  or  competent 
chemist,  as  mentioned  in  the  proviso  to  sect.  6 ; 
and  they  inauired  of  the  appellant  if  he  claimed  to 
have  such  nirther  test,  whereupon  the  attorney 
for  the  appellant  answered  that  he  could  not  do  so 
without  admitting  the  legality  of  the  test  made 
by  the  respondent,  which  he  disputed,  and  that  he 
preferred  to  rely  on  the  evidence  already  given 
for  the  defence,  or  proof  of  the  oil  not  being  petro- 
leum within  the  meaning  of  the  statute,  than  to 
refer  that  question  to  an  unknown  person,  by 
whose  decision  the  appellant  would  nave  to  be 
bound,  without  having  the  right  to  be  present 
while  such  farther  test  was  made,  or  the  oppor- 
toni^  of  cross-examining  the  person  who  should 
make  it,  as  to  the  means  and  manner  of  performing 
tlie  same.  It  was  contended  by  the  appellant, 
fbettp  that  the  insertion  of  the  thermometer  in  the 
peCroleom  to  the  Ml  depth  of  the  inner  vessd  in 
tlie  nmnier  stated  in  the  case  was  not  a  compliance 
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with  the  mode  of  testing  reauired  by  the  Act,  but 
was  a  material  variation  therefrom,  such  as  was 
shown  by  the  evidence  might  affect  the  result  of 
such  test,  and  that  not  being  therefore  in  con- 
formity with  the  statute  no  convictions  would  take 
place  lounded  on  such  test.     On  the  other  hand, 
respondent  contended  that   as  the  statute   pre- 
scribes the  depth  of  the  immersion  of  the  bulo  of 
the  thermometer  to  be  "about  one  and  a  half 
inches,"   without  defining  the  exact  depth,    the 
insertion    of    the   thermometer    in    the    manner 
stated    in  the    case  was  not    a   departure  from 
the    requirements  of  the  statute,  and  therefore 
the  test  so  made  was  valid  in  law.    Secondly,  the 
appellant  contended  that  the  statute  not  liaving 
denned    with    precision    the    size    of    the    very 
small    flame     required    for    flashing    petroleum, 
or  the  proper  means  of  producing  it,  the  justices 
were  bound  to  consider  the  evidence  tendered  on 
the  part  of  the  appellant  on  those  points,  and  that 
such  evidence,  having  shown  that  the  flame  used 
by  the  respondent  in  making  his  test  was  not  pro- 
duced in  the  same  way  as  that  said  to  be  ordi- 
narily used  by  eminent  analysts,  nor  such  as  is 
required  and  intended  by  the  statute,  the  justices 
should  have  dismissed  the    information   on  the 
gp*ound  that  the  mode  of  testing  reouired  by  the 
Act  had  not  been  complied  with.     On  the  other 
hand,    the    respondent  contended  that   the  Act 
having  left    the  exact  size   of  the  ''very  small 
flame'  in  question  and  the  mode  of  producing  it 
undefined,  the  justices  were  at  liberty  to  disregard 
the  evidence  offered  by  the  appellant  on  the  point, 
and  to  decide  whether  the  name  used  by  tne  re- 
spondent was  in  fact  a  very  small  flame,  and  that 
therefore  that  the  test  made  by  the  respondent  was  in 
that  respect  valid  in  law  so  as  to  ground  a  conviction. 
Thirdly,  the  appellant  contended  that  the  two  jus- 
tices should  have  taken  into    consideration  the 
evidence  given  in  the  defence  for  the  purpose  of 
showing  that  the  oil  in  question  was  not,  in  fact 
(if  properly  tested),  petroleum  within  the  meaning 
of  the  Petroleum  Act  1868,  and  that  the  appelluit 
was  not  bound  to  claim,  under  the  proviso  con- 
tained in  the  6th  section,  that  a  further  test  should 
be  made  by  a  public  analyst  or  other  competent 
chemist,  as  the  only  means  of  displacing  the  test 
made  by  the  respondent.     On  the  other  nand,  the 
respondent  contends  that  the  justices  were  right 
to  refuse  to  take  such  evidence  for  the  defence 
into  consideration,  and  alleges  that  there  is  no 
other  way  of  avoiding  a  conviction  (if  the  test  by 
the  inspector  has  been  legally  made)  than  by  the 
defendsmt  claiming  such  further  test  to  be  made, 
and  that  the  result  of  such  further  test  when  made, 
and  that  only,  would  be  conclusive  for  the  purpose 
of  acquittal  or  conviction.    If  ihe  court  should  be 
of  opinion  that  upon  the  facts  before  stated,  the 

t'ustices  were  right  in  deciding  that  the  test  made 
»y  the  respondent  was  made  according  to  law,  both 
upon  the  first  and  second  points,  and  that  they 
were  therefore  bound  to  convict  the  appellant 
unless  he  claimed  to  have  a  further  test  maoe  pur- 
suant to  sect.  6,  then  the  conviction  was  to  stand, 
otherwise  the  information  was  to  be  dismissed. 

OrarUham  for  the  appellant  ai^ed  the  objectiona 
aforesaid. 

Anderson,  for  the  respondent,  was  not  called 
upon  to  argue. 

CocKBUBN,  G.  J.^-The  justices  haying  heard  the 
evidence  (and  I  think  thej  were  qmte  right  to 
hear  the  testimony  offsced  on  the  part  of  the 
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appellant  for  the  purpose  of  satisfying  them  tliat 
the  test  under  the  Act  of  Parliament  had  not  been 
properly  applied),  came  to  the  conclusion  that  the 
proyisions  of  the  statute  had  been  substantially 
complied  with;  and  I  coaifess  that  I  cannot  see 
that  there  had  been  such  a  suDsmntial  departure 
from  the  mode  of  testing  prescribed  by  the  enact- 
ment as  to  lead  us  to  the  conclusion  that  the 
ma^strates  were  wrong.  That  being  so,  the  only 
kind  of  a;)peal  given  by  the  Act  in  case  the  parties 
are  dissatisfied  with  the  test,  is  the  one  afforded  by 
the  proviso  in  sect.  6,  directing  if  the  person  shall 
claim  a  further  test  that  an  anfuytical  chemist  shall 
be  called  in  to  apply  the  test  asain — at  all  events 
to  use  his  skill  to  ascertain  whether  the  petroleum 
is  of  such  a  character  as  to  come  within  the  terms 
of  the  statute.  In  this  case  not  only  did  the  appli- 
cant not  claim  to  have  a  public  analyst  callea  in, 
but  on  being  offered  that  he  declined  it.  I  think 
the  magistrates  were  quite  right  in  saying  that 
when  once  they  had  arrived  at  the  conclusion  that 
there  had  been  a  prc^r  test,  that  was  the  only 
course  for  the  appellant  to  pursue,  and  that  they 
were  not  bound  to  adopt  the  view  of  his  witnesses 
that  the  test  had  not  been  properly  applied ;  and 
unless  we  could  see  our  way  veiy  clearly  to  think 
they  were  wrong,  we  ought  not  to  interfere  with 
their  decision. 

Blackbubn,  J. — I  am  of  the  same  opinion.    The 
first  Petroleum  Act  1862  (25  A  26  Vict.  c.  66,  s.  1), 
proyides  that  "  *  petroleum,'  for  the  purposes  of 
this  Act,  shall  include  any  product  thereof  that 
gives  off  an  inflammable  vi^xmr  at  a  temperature 
of  less  than  lOOdeg.  of  Fahrenheit's  thermometer." 
Whether  or  no  the  product  gave  off  an  inflammable 
vapour  at  that  temperature  had   to  be  proved 
as  it  best  might  be,  for  there  were  no  provisions  in 
the  Act  icft  testing  it.     That  was   round  inoon- 
venient,    and    therefore    the    Amendment    Act 
(31  A  32  Vict.  c.  56,  s.  6),  says  that,  '*  It  shall  be 
lawful  for  any  inspector  of  weights  and  measures 
...  at  all  reasonable  times,  to  inspect  and  test  all 
petroleum  kept,  offered,  or  exposed  for  sale ;  and 
if  upcm  such  inspection  and  test  any  description 
of  petroleum  shall  be  fbund  kept,  or  offered,  or 
exposed  for  sale  as  aforesaid,  contrary  to  the  pro- 
visions of  this  Act,  or  of  the  Petroleum  Act  1862, 
the  same  shall  be  liable  to  be  seized,  and,  upon 
conviction,    forfeited."    I    can    only  understand 
flrom  that,  that  the  authorised  officer  is  to  go  and 
test,  and  if  upon  his  test  petroleum  is  found  c(hi- 
trary  to  the  Act  of  Parliament,  prima  fcune,  it 
would  be  forfeited.    Then  the  same  section  pro- 
vides that,  if,  when  before  the  magistrate,  the 
person  in  whose  possession  such  petroleum  shall 
be  found  shall  claim  to  have  a  further  test  made, 
"the  magistrate  shall  call  before  him  the  public 
analyst,  provided  by  the  2nd  section  of  the  Act 
28  &  24r  V  ict.  c.  84,  or  if  no  such  analyst  has  been 
provided,  some  other  person  having  competent 
chemical  knowledge,  who  shall  test  a  portion  of 
the  sample  .  .  .  and  shall    give  evidence   of  ihe 
result  of   such    test";    thereby  providing   very 
well    for    the    case    of    a    dispute    as    to    the 
former   test.      Then   sect.  8  directs   that    "the 
temperature   at   which   petroleum    gives  off  an 
inflammable     vapour    shall,    for    the    purposes 
of  the  Petroleum  Acts,  be  tested  in  manner  set 
forth  in  the  schedule  hereto."    Then  follows  the 
sdiedule  direefdng  how  it  shall  be  done.    Next 
oomee  tlie  qoMtion  whether  the  proper  officer  to 
test  hBB  tesied  itt  the  proper  numiMr  m  doMribed 


in  the  schedule.  The  justices  have  Mid  that  ha 
has.  He  really  applied  the  test,  and  the  only 
objection  here  is,  that  whereas  the  Act  says  "a 
small  flame"  shall  be  applied,  a  smaller  one  was 
used,  and  whereas  the  Act  says,  "  The  tihermometer 
shall  be  inserted  into  the  oil,  so  that  the  bulb 
shall  be  immersed  about  l^in.  beneath  the  snrfkoa,** 
the  person  inserting  the  thermometw  did  bo  in 
such  a  manner  that  it  quite  touched  the  bottom  of 
the  vessel  I  cannot  think  that  was  deviatiiig 
from  the  prescribed  mode  of  testing  in  Bach  a  snf 
stantial  point  as  to  warrant  the  condusion  that  tiie 
inspector  was  not  properbjr  applying  the  test.  If 
it  was  so,  and  an  analytiau  chemist  had  ben 
called  in,  the  magistrates  would  have  quashed  dw 
conviction.  I  cannot  think  the  magistrates  wen 
wrong  in  coming  to  the  conclusion  that  the  teil 
was  properly  appued,  and  I  am  therei^n^  of  optnioa 
that  the  conviction  was  right. 

Lush,  J. — ^I  am  of  the  same  opinion. 

Judgment  for  pie  retpondenL 

Attorneys  for  the  appellant,  8.  F.  Ltmgham  and 
Son,  agents  for  J.  O,  Langham,  Uckfield. 

Attorneys  for  the  respondent^  Stones  TToS,  and 
Simpeon,  Tunbridge  Wells. 


Saturday,  Jwne  3, 1871. 

BowDiTCH  (app.)  v.  The  Wakefield  Local  Bcmbb 

OF  Health  (resps.) 

Pvhlic  HectUK  Act  1848 — ABtesiment  of  owner  far 
%joork9    d(me  under  sect,    69 — CharUy    sekoA— 
Trustee — Owner, 
A  charity  school  was  estahUshed  in   Wahefidd  sm 
premises  granted  under  the  provisions  of  me  4J'  & 
Vict.  e.  So  {an  Act  to  afford  J^aeUiHes  for  the  (hnh 
veuance  and  Endowment  of  Sites  for  Schools),  o/ 
which  the  appellant  was  a  trustee,  reoeiving  ns 
rent,  and  diving  noprofU  therefrom,     T%s  Loed 
Board  of  Health  of  Wakefieldy  acting  under  ssbL 
69  o/  ^  11  ^12  Vict  c,  63  Public  HedUh  Ad 
1848),  ga/oe  proper   noHee    that   certain  tooHb 
therein  mentioned  thouLd  he  done  in  a  street  upon 
which  the  school  abtitted^  which  works  not  Mm 
effected  the  board  themselves  did  them,  and  chofym 
the  expenses  to  the  appeUant  as  **  owner,**  as  is- 
scribed  by  the  2nd  section  {interpretation  damm) 
of  the  said  PubUc  Health  Act  1848  : 
Hdd,  that  they  were  justified  in  so  doing. 
This  was  a  case  statea  by  the  justices  of  ti» 
borough  of  Wakefield,  under  the  20  A  21  Yiot  a 
43,  upon  an  order  made  by  them  upon  the  appd- 
lant  to  pay  the  sum  of  442.  68.    It  appeared  that 
complaint  had  been  made  against  tne  appelbni 
for  tne  nonpayment  of  the  foregoing  sum,  which 
the  respondents  claimed  as  due  m  respect  of  ei- 
penses  incurred  by  them  in  the  execution  of  woria 
under  sect.  69  of  The  Public  Health  Act,  1848  (11 A 
12  Vict.  c.  63),  in  connection  with  certain  premisei 
in  the  occupation  of  the  appelant.    The  premiiei 
alleged  to  have  been  in  the  occupation  of  the 
appellant  consisted  of  a  building  erected  foft  and  used 
as  elementary  schools  for  the  education  of  the  poor 
in  the  district  of  St.  Andrew,  in  the  pariah  md 
borough  of  Wakefield,  and  of  two  dwellings  ereotad 
for  the  teachers  of  the  schools  abutting  npooi  the 
street,  in  respect  of  whidi  the  enenses  were  ia* 
ourred.    The  appellant  was  one  of  throe  tnuteoi^ 
and  he  held  the  {nemises  subjeot  te  the  tmili  of  a 
deed  which  vested  the  property  in  tiie  Bnlnp  if 
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leee  of  Bipon,  the  Archdoaoon  of  Craven  and 
aa  incambent  of  the  eooleeiastical  distariot 
lndrewB,  Wakefield,  and  their  sncceasorB, 
for  the  purposes  of  the  4  &  5  Vict.  c.  38,  a.  10, 
irast  to  permit  the  premises  and  all  build- 
w  ereotea  thereon,  to  be  for  ever  appropriated 
d  aa  a  school  for  the  edacation  ot  poor  per- 
and  in  the  district  of  8t.  Andrews,  and  for 
dence  of  the  schoolmaster  or  schoolmistress 
aid  school,  and  for  no  other  purpose  what- 

the  school  to  be  always  in  union  with  the 
I  society  for  promoting  the  education  of  the 

the  principles  of  ihe  established  church, 
iiherance  of  its  ends  and  desigpis,  and  to  be 
;he  direction,  ^.,  of  a  committee.  The 
bich  was  dated  the  10th  November  1845,  was 
L  pursuance  oi  the  4^5  Vict.  o.  38.  The 
it  and  the  other  trustees  derived  no  rent  or 
enefit  from  the  property,  nor  would  they 
any,  having  no  power  to  let  the  pre- 
» a  tenant,  and  the  premises  being  incapable 
:  let  to  a  tenant. 

ct.  69  of  ^e  Public  Health  Act  1846  it  is 
that  in  CEtse  any  present  or  future  street, 
art  thereof,  be  not  sewered,  levelled,  paved, 
he  satisfaction  of  the  local  board  of  health, 
Krd  may  by  notice  to  the  respective  owners 
)iers  of  the  premises  fronting,  a^oining,  or 
I  upon  such  parts  thereof  as  may  require 
irered,  &c.,  require  them  to  sewer,  iui,,  the 
thin  a  time  to  be  specified  in  such  notice, 
uch  notice  be  not  comj^ied  with  the  said 
»rd  may  execute  the  works,  and  the  expenses 

1  by  them  in  so  doing  are  to  be  paid  oy  the 
in  default,  according  to  the  nrontage  of 
spective  premises,  &c.,  and  such  expenses 
recoverea  from  the  last-mentioned  owners 
imary  manner,  &c, 

2  of  the  same  statute,  which  is  the  inter- 
n  clause,  says:  "The  word  'lands'  and 
d  'premises*  shall  include  messuages, 
IB,  lands,  and  hereditaments  of  any  tenure." 
le  word  '  owner '  shall  mean  the  person  for 
)  being  receiving  the  rack  rent  oi  the  lands 
isee  in  connection  with  which  the  said  word 
whether  on  his  own  account  or  as  aoent 
ee  for  any  other  person,  or  who  would  so 
^e  same  if  such  lands  or  premises  were 
rack  rent." 

le  4  <fe  5  Vict.  c.  38  (an  Act  to  Afford 
Facilities  for  the  Conveyance  and  Endow- 
Sites  for  Schools)  it  is  enacted  bv  sect.  2 
f  person  being  seised  in  fee  simple  ,  .  .  . 
i  any  manor  or  lands  of  freehold,  copyhold, 
imary  tenure,  and  having  the  beneficial 
therein  ....  may  grant,  convev,  or  en- 
D  .  .  .  .  any  quantity  not  exceeding  one 
nch  land  as  a  site  for  a  school  for  the  edu- 
r  poor  persons  or  for  the  residence  of  the 
iiBter,or  schoolmistress,  or  otherwise  for  the 
i  of  education  of  such  poor  persons  in 
and  useful  knowledge  ....  Provided 
t  upon  the  said  land  so  granted  as  afore- 
any  part  thereof,  ceasing  to  be  used  for 
loses  m  this  Act  mentioned,  the  same  shall 
Ml  immediately  revert  to,  and  become  a 
]f  the  said  estate  held  in  foe  simple  or  other- 
of  any  manor  or  land  as  aforesaid,  as  fully 
feenta  and  purposes  as  if  this  Act  bad  nc^ 

■y  amenradlor  the  appellant. — ^The  appel- 
IM  mkfie  to  be  assessed  to  these  duurgss, 


as  he  is  neither  the  owner  nor  the  oooupier  of 
then;  the  premises  are,  in  &ot,  a  charity  school, 
produciug  no  rent,  and  incapable  of  producing 
any.  [Cockbubjt,  O.J.— Do  you  mean  that  the 
school  foa  sohool  is  exempt,  or  that  some  one 
else  is  liable  P]  No  one,  under  existing  circnm- 
stanoes,  is  liable.  The  appellant  is  not  *'  owner  " 
within  the  meaning  of  the  interpretation  clause, 
nor  does  he  come  within  the  last  naart  of  the  de- 
scription as  a  person  ''who  would  receive  the 
same"  (rent)  "if  such  lands  or  premises  were 
let  at  a  rack  rent,"  sinoe  the  premises  could  not 
be  so  let.  The  appellant  receives  no  rent,  and 
cannot  possibly  receive  any,  and  he  has  therefore 
nothing  out  of  which  he  can  pay  this  demand ;  if 
the  premises  are  appHed  to  any  other  purpose, 
they  revert  to  the  grantor.  [Lush,  J. — If  you  look 
at  tne  amending  Act,  the  21  &  22  Vict.  o.  iS,  there 
is  a  clause,  the  38th,  which  expressly  exempts  the 
minister  of  any  church  or  chapel  or  place  appro- 
priated to  public  worship  firom  this  liability;  and 
as  schools  are  not  mentioned,  it  is  a  strong  ail- 
ment that  they  were  not  intended  to  be  exempted.] 
Here  there  is  no  income  out  of  which  this  pay- 
ment can  be  made.  He  is  neither  the  owner  m 
the  receipt  of  rent  nor  capable  of  being  one.  Can 
it  with  propriety  be  said  that  the  appellant  is  in 
any  sense  an  owner  of  these  premises  P  [Black- 
burn, J. — ^As  a  trustee,  he  necessarily  incurs  some 
liability,  and  must  have  some  means  of  recoup- 
ing himself.]  The  term  "owner"  has  hitherto 
always  been  applied  to  some  one  who  can  receive  a 
rent  or  derive  a  benefit  for  the  premises.  He 
ref  ttred  to 

BdlnUm  V.  FrameU,  7  C.  B.,  N.  S.,  5«8,  l»l,  587 ; 
and  to 

AngM  V.  Paddtniftoa,  L.  Bep.  8  Q.  B.  714 

MUward,  Q.C.  (WiiU  with  him.)— The  appellant, 
as  trustee,  is  the  legal  owner  of  the  premises 
which,  unless  they  are  tmreulj  exempted,  are 
liable  to  these  expenses,  it  i»  quite  immaterial 
that  they  produce  no  rent  in  foot.  Su];qx)ae  the 
application  were  to  be  for  a  poor-rate  it  woold  be 
made  to  tiie  trustee.  [CooxBuaN,  C  J. — There  is 
certainly  some  diffieoltj  in  sajring  that  this  gentle- 
man oomes  within  the  definition  of  an  "  owner."] 
As  the  property  is  not  exempt,  there  must  be 
some  one  liable  to  pay. 

Hanna^  was  heard  in  reply. 

Blackbobit,  J.  (a).  —  I  think  that  oar  judg- 
ment must  be  for  the  respondent.  The  burthen 
of  making  these  works  is  cast  upon  the  owners  of 
the  property  having  ihe  frontace.  The  property 
her«'ooiiTi8te  c£  pr^isM  froati^  th«  .ta^,  ui 
the  appellant  is  tne  trustee,  or,  in  a  popular  sense, 
the  owner.  Now,  the  interpretation  clause  smts 
that  the  word  **  owner"  shall  mean  the  person  for 
the  time  being,  receiving  the  rack  rent  of  the 
lands  or  premises  in  connection  with  which  the 
said  word  is  used,  whether  on  his  own  aoooont  or 
as  agent  or  trustee  for  any  other  person,  or  who 
would  BO  receive  the  same  if  such  lands  or  pre- 
mises were  let  at  a  raok-rent.  The  olaase  aoes 
not  say  that  the  word  **  owner"  shall  include  such 
persons,  hut  that  it  idiall  mean  such  persons. 
Now,  it  is  true  that  the  sehool  oaanot  be  M^  yet, 
if  any  benefit  eonld  arise  from  it,  it  wonid  aittaeh 
to  the  owner.  Therefore,  I  think  the  appeUttit  is 
within  the  wmb  of  the  8seti«ii,  vfujL  tttere  is  ao 
raason  mkf  the  pveasisas  shooM  not  bear  the  liiir* 
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then.  And  as  to  the  payment  falling  upon  the 
trastee,  he  most  get  recouped  out  of  the  funds, 
whatever  they  may  be. 

Mellob,  J. — ^I  am  of  the  same  opinion.  The 
owners  of  premises  fronting  the  street  are  to  pay 
the  expenses,  and  there  is  no  exception  of  property. 
In  the  subsequent  Act  there  is  a  specific  exception 
from  liability  in  certain  cases  which  does  not  in- 
clude the  present  one.  I  cannot  read  the  Act 
without  thmking  that  the  appellant  comes  within 
the  description  of  "  owner." 

Lush,  J. — The  statute  upon  which  the  case  of 
AngeU  v.  His  Faddmgton  Vestry  was  decided,  was 
yery  different  to  this.  The  appellant  here  is  un- 
douotedly  an  owner  within  tne  meaning  of  the 
Act,  and  it  is  no  answer  for  him  to  say  that  he  has 
accepted  an  office  which  forbids  him  from  letting 
the  premises. 

Judgment  for  the  reepondents. 

Attorney  for  the  appellant,  H.  A.  Maude. 

Attorney  for  the  respondents,  C  Barrett,  Wake- 
field. 


Wednesday,  Jume  7, 1871. 

FuGHT  (app.)  V.  The  Vestky  of  St.  George  the 
Ma&tte,  Southwa&k  (resps.) 

Artizans*  and  Lahaurere*  Dwellings  Act  1868 — Reports 
of  medical  officer  of  health  and  the  surveyor — 
Including  a  row  of  houses  in  one  report — Pariicu' 
lofs  of  defects. 

By  the  31  &-  S2  Vict,  c.  130  (The  Artixans'  and 
Lahourers*^  DweUings  Ad  1868)  ss.  5  ^  6,  if  the 
officer  of  health  finds  that  any  premises  are  in  a 
condition  or  stale  dangerous  to  health,  so  as  to  he 
unfilfor  hunuin  habUaiion,  he  is  to  report  the  same 
to  the  local  authority,  and  the  local  authority  are 
to  refer  such  report  to  a  surveyor  or  engineer,  who 
is  thereupon  to  consider  such  report,  a/nd  to  report 
to  the  local  authority  what  is  the  cause  of  the  evil 
and  {he  remedy,  and  if  such  evU  is  occasioned  hy 
defects  in  any  premises,  whether  the  same  can  be 
remedied  by  Aructurnl  alterations  and  improve- 
ments, or  otherwise,  or  whether  such  premises  or 
any  and  what  part  thereof  ought  to  be  demolished, 

A  medical  officer  of  health  reported  that  certain 
premises  in  Marsh* s-court,  in  the  parish  of  8U 
Oeorge  the  Martyr,  Nob.  1  to  12  and  13,  were  in  a 
condition  or  state  injurious  to  health,  so  as  to  he 
unfit  for  human  habitation ;  and  upon  this  report 
the  surveyor  reported  that  he  had  surveyed  the  said 
premises,  and  was  of  opinion  that  the  causes  of  the 
evU  were  structural  defects  in  the  said  premises, 
and  thai  such  defects  cannot  be  remedieaby  struc- 
tural alteraiio7is  or  improvements,  or  otherwise, 
but  such  premises  ought  to  he  demolished.  The 
whole  of  the  said  premises  belonged  to  the  ap- 
pellant. Hie  vestry  subsequently  made  an  order 
that  the  said  premises  should  be  totally  detnolished. 

Held,  first,  that  it  was  not  necessary  that  there 
shotud  be  a  report,  and  an  order  in  respect  of 
each  house,  but  thoU  one  report  and  one  order 
were,  under  the  circumstances,  sufficient ;  secondly, 
that  as  the  report  of  the  surveyor  stated  ihat  the 
strttctural  defects  eoidd  not  be  remedied,  but  that 
thepremises  ought  to  be  demolished,  it  was  un- 
necessary to  specify  in  detaUin  what  the  structural 
defects  consisted. 

This  was  an  appeal  against  an  order  of  the  respon- 

denta  under  the  pro^moDB  of  the  Artisans*  and 

Laboaien'  DwelHnga  Act  1868  for  the  demolitaon 

ffi  oertmm,  bouaea  Sie  propertj  of  ibe  appeWaat, 


situate  in  the  parish  of  St.  (George  the  Martyr, 
Southwark,  in  the  county  of  Surrey,  and  known  as 
Nos.  1.  2,  3,  4,  5,  6,  7,  8,  9,  10,  11,  12,  and  18. 
Marsh's-court. 

The  appeal  was  tried  at  the  Midsummer  Quarter 
Sessions  for  the  county  of  Surrey,  and  upon  the 
hearinff  it  was  proved  by  the  respondents  that 
upon  the  16th  Nov.  1869  Henry  Bateson,  docUir 
of  medicine,  medical  officer  of  health  to  the  respon- 
dents' parish,  made  in  writing  and  deUvered  to  the 
clerk  to  the  respondents  a  report  in  the  words  and 
figures  following : 

Artisaiui'  and  Labourers'  DweDiiig  Act  180& 
To  the  Vestry  of  St.  Oeorge  the  Bfartyr,  Southwaik. 
I  have  to  re^rt  that  I  find  the  premises  aitiiafei  k 
Marah's-oonrt,  in  the  parish  of  St.  Oeorge  the  Miit^, 
Sonthwark,  Nos.  1,  2,  3, 4,  5,  6,  7,  8, 9, 10, 11, 12,  and  U 
are  in  a  condition  or  state  danraotis  to  heahh  so  as  to 
he  nnfit  for  '*  homan  habitation. 

Hbnbt  BATisoir,  ILD., 
16th  Nov.  1869.  Medical  Offioer  of  Health. 

Which  report  was  referred  by  the  respcmdents  to 
William  Berriman,  of  Buckland  House,  Wilson- 
road,  Camberwell,  surveyor,  who  thereupon  con- 
sidered the  said  report,  and  did  on  the  13th  Dee. 
report  to  the  responaents  as  follows — ^namely : 

Having  considered  the  report  made  to  you  tiie  wd 
vestry,  as  the  local  authority,  by  Dr.  Bateeon,  in  ttt 
following  terms:  [sets  ont  the  report]  which  npoit 
was  referred  to  me  on  the  16th  Nov.  last,  I  bavi 
to  reiK)rt  to  yoo,  the  said  vestrv,  that  I  have  suiyqpei 
the  said  premises,  situate  and  being  Nos.  1, 8,  S,  4^  5^  1 
7,  8,  9,  10, 11, 12,  and  13,  Marsh's^sourt  afonwsid,  and  I 
am  of  opinion,  and  report  accordingly,  that  the  oassM 
of  the  evU  bo  re^rted  on  by  Dr.  Bateison  are  atmofcanl 
defects  in  the  said  premises,  and  that  such  defects  esa- 
not  be  remedied  by  straotoral  alterations,  or  improve- 
ments, or  otherwise,  bnt  such  premises  ought  to  be 
wholly  demolished. 

That  upon  the  8th  March  1870  the  respondenti 
made  the  following  order  the  subject  of  appeal  ^- 

In  the  matter  of  the  Artisans'  and  Labourers'  Dwefliiv 
Act  1868,  and  in  the  matter  of  premises  situate  and  beisf 
Nos.  1,  2,  3, 4,  5,  6,  7,  8,  9,  10,  11,  12,  and  13  Macsk't- 
conrt,  in  the  parish  of  St.  (3eorge  the  Martyr,  Southwaik, 
in  the  coun^  of  Surrey. 

Whereas  in  pursuance  of  the  above-named  Act,  Heny 
Bateson,  doctor  of  medicine,  medical  officer  of  health  for 
the  above-named  parish  of  St.  Oeorge  the  Martyr,  Sontk- 
wark,  on  the  16th  Nov.  1869,  made  and  delivend  to  ttt 
undersigned,  Daniel  Birt,  the  clerk  to  the  vestry  of  ttt 
said  panah,  a  report  in  writing  as  follows,  name^ :  [Mti 
out  the  report.] 

And  whereas  on  the  16th  Nov.  1869,  the  said  vestrv  is- 
f  erred  the  said  rejMrt  to  WiUiam  Berriman,  of  BaeUssd 
House,  Wilson-road,  Camberwell,  in  ^e  said  oounly  of 
Surrev,  surveyor.  And  whereas  the  said  H^^Uiam  Bsm- 
man,  having  considered  the  said  report  of  the  medioil 
officer  of  health,  did  on  the  ISth  Dec.  1869,  report  to  te 
vestry  as  follows,  vis. :  [sets  out  the  report  referred  to.] 

And  whereas  upon  receipt  of  the  report  of  the  and 
WUhaan  Berriman,  the  vestry  caused  copies  of  both  tht 
said  reports  to  be  p:iven  to  John  Etherington  Welch  BoQi, 
of  the  Hendree,  m  the  countv  of  Monmouth,  EKiuire : 
Joseph  Cleaver,  of  Ouildhall-chambers,  Baningball  ■  stroftt, 
London,  surveyor;  and  Thomas  Flight,  of  Bond-cooiik 
Walbrook,  London,  Esquire,  as  the  owners  or  owatt  of 
the  above-named  premises,  with  notice  that  [after  i^ 
citing  appointments  and  postponementslthe  vsstry 
had  appK>inted  Tueaday  the  lat  March,  1870,  at  asfw 
o'clock  in  the  evening  at  the  Vestry  Hall,  Borough-itNbd, 
Southwark  aforesaid,  for  the  consideration  d  the  said  tso 
reports.  And  whereas  at  the  time  and  place  last  slov^ 
said,  the  said  John  Etherington  Welch  Bolls,  and  Joswfc 
Cleaver  did  not  attend,  but  the  said  Thomas  fUpit 
attended  by  his  solicitor  and  agent  and  stated  the  foOov- 
ing  olnections  to  the  said  two  reports,  namsliy,  ftrsl,  that 
Mr.  Flight  has  never  received  a  copy  of  the  xspoctoC  a 


surveyor  and  of  an  engineer ;  secondly,  thai  Um  vsMrisf 
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And  the  remedy  thercof ;  thirdly,  that  the  premisee  are  not 
in  a  condition  or  itate  dangeroos  to  health  so  as  to 
be  unfit  for  homan  habitation ;  foorthlyj  that  there  are  no 
stmotoral  defects  npon  the  said  premises ;  fifthly,  that 
thereare  no  defects  npon  the  premises  that  cannot  be  reme- 
died by  stmotaral  alterations  and  improvements,  or  other- 
wise;  and  thereupon  the  vestry  havinjr  considered  the  said 
two  reports,  and  the  above-mentioned  objections  thereto 
vaeolved  as  follows,  namelv,  that  the  defects  in  the  said 
premises  cannot  be  remedied  by  stmctnral  alterations 
or  improvements  or  otherwise,  and  the  said  premises  re- 
qnire,  therefore,  to  be  totally  demolished,  and  the  vestry 
elerk  is  hereby  directed  to  draw  np  an  order  accordingly, 
to  be  made  by  the  vestry,  and  si^ed  by  the  derk  at  the 
next  meeting.  Now,  therefore,  mpnrsnonce  of  tlie  antho- 
ritj  confened  on  them  b^  the  said  above-mentioned  Act. 
the  said  vestry  do  by  tms  their  order  in  writing,  signed 
by  their  clerk,  hereby  order  and  direct  that  the  said  pre- 
mises, Noo.  1,  2,  8,  4,  5,  6.  7,  8,  9,  10,  11,  12,  and  18, 
Ifareh'e-coart,  in  the  pariui  of  St  George  the  Martyr, 
Southwark,  in  the  coontry  of  Surrey,  be  totally  demo- 
Ibhed.    Dated  this  8th  March  1870. 

Danibl  Bibt, 
GleriE  to  the  Vestry  of  the  Ftoish  of  St.  George  the 
Martyr,  Southwark,  Surrey. 

It  was  farther  proved  by  the  respondents  that 
the  said  premises  were  unfit  for  human  habitation, 
by  reason  of  structural  defects  therein,  causing 
imhealthy  and  defective  ventilation,  and  from  the 
■mallness  of  the  rooms. 

It  was  thereupon  contended,  on  behalf  of  the 
appellant,  that  the  order  of  the  respondents 
appealed  aoainst  was  made  upon  an  insufficient 
and  inoompTete  report  of  the  officer  of  health,  and 
apoQ  an  insufficient  and  incomplete  report  of  the 
mrvejror,  to  whom  the  report  of  the  officer  of 
bealta  was  referred,  and  is  bad  in  law. 

The  court  overruled  these  objections. 

It  was  then  proved  by  the  appellant  that  the 
said  premises  could  be  renderea  fit  for  human 
habitation  by  structural  alterations,  according  to 
a  plan  marked  C,  produced  by  the  appellant  and 
attached  to  the  order  of  this  court. 

The  court,  therefore,  made  an  order  that  the 
appellant  should  carry  out  the  said  alterations  as 
set  forth  in  the  said  plan,  and  that  each  party  in 
the  appeal  should  pay  his  own  costs. 

The  oounsel  for  the  api)ellant  requested  the 
oonrt  to  state  the  fiusts  specially  for  the  opinion  of 
the  Court  of  Queen's  Bench,  and  ihe  order  of  the 
ooort  was  made  subject  to  the  opinion  of  the 
Coort  of  Queen's  Bench  upon  the  validity  of  the 
respondent's  order  of  the  8th  March  1870. 

u  the  court  should  be  of  opinion  that  the  re- 
spondentfs  order  was  good  in  law,  then  the  order 
of  the  Court  of  Quarter  Sessions  aforesaid  shall 
stand  confirmed ;  but  if  the  court  shall  be  of  a 
oontrarv  opinion,  then  the  said  order  shall  be 
qaashed,  and  judgment  upon  the  appeal  be  given 
for  the  appellant,  and  tlie  order  of  tne  respondents 
be  quashed. 

By  The  Artisans'  and  Labourers'  Dwellings 
Act  1868  (31  A  32  Vict.  c.  130)  it  is  enacted,  by 
sect.  5,  that: 

If  in  any  fdaoe  to  which  this  Act  applies  the  officers  of 
health  find  that  any  premises  therein  are  in  a  condition 
or  state  dangeroos  to  health,  so  as  to  be  nnfit  for  homan 
hsbitatioii^  he  shall  report  ihe  same  in  manner  herein- 
altar  provided  to  the  kyoal  aothority. 

Sect.  6  enacts  that : 


Ej  report  made  onder  this  Act  by  the  officer  of 
healtii  BhaU  be  in  writing  and  delivered  to  the  clerk  of  the 
leeal  aathori^t  and  the  local  anthority  shall  refer  soch 
is  a  mamjot  or  eocineer,  who  shall  thereopoa 
Mm  xspon  so  fnrmaned  to  him,  sod  report  to  the 
Bihflriiy  whaiie  the  maae  ci  ihe  ewB  so  leportsd 
ib^imiecfyibenof,  audit  mush  orU  U  oooaskmed 


by  defects  in  any  premisee,  whether  the  same  oan  bs 
remedied  by  stroctoral  alterations  and  improvements  or 
otherwise,  or  whether  sooh  premises,  or  any,  and  what 
part  thereof  ooght  to  be  demolished. 

By  the  interpretation  clause  (sect.  3)  the  word 
"  premises  "  means  anv  dwelling  house,  house,  or 
innabited  building,  and  the  site  thereof  with  the 
vard,  garden,  outhouses,  and  appurtenances  be* 
longing  thereto  or  enjoyed  therewith. 

Rohvnson,  Serjt.,  and  HurreU,  appeared  for  the 
respondents  in  support  of  the  order. — ^The  order  of 
the  Quarter  sessions  is  good.  The  sessions  had 
jurisaiction  to  make  a  fresh  order,  and  they  have 
m  hct  altered  the  order  of  the  board.  It  is  con- 
tended on  the  other  side  that  there  should  have 
been  a  separate  order  in  respect  of  each  house,  but 
thei*e  is  no  reason  why  this  should  be  so,  especially 
as  all  the  houses  are  in  a  row  and  belong  to  one 
owner.  [Lush,  J. — I  observe  that  in  the  3rd 
schedule  to  the  Act  the  order  mentions  "  one  or 
more  house  or  houses,  or  buildings."] 

E,  Clarke  for  the  appellant. — There  should  have 
been  an  order  in  respect  of  each  house,  since  it  might 
be  that  it  is  not  every  house  that  is  dangerous  to 
health  and  each  house  therefore  should  be  pointed 
out.  The  interpretation  clause  states  that  the  word 
"  premises  "  is  to  mean  any  dwelling-house.  [Lush, 
J. — It  does  not  say  "  only  one  house."]  It  must 
mean  only  one  house.  The  officer  of  health  does 
not  say  that  each  house  is  defective.  [Mellor,  J. 
— He  savs  that  all  are.  This  is  not  a  question  of 
special  demurrer ;  we  must  look  at  the  facts  stated 
in  a  comprehensive  point  of  view.]  The  quarter 
sessions  nave  found  differently  to  the  officer  of 
health  and  the  surveyor.  The  owner  has  a  right 
to  know  what  is  required  for  each  house.  rMELi/)R, 
J. — If  you  are  right,  Mr.  Flight  would  have  re- 
quired twelve  notices.  There  could  have  been  no 
use  in  this,  and  it  would  have  been  a  great  incon- 
venience.] He  would  then  at  all  events  have  been 
enabled  to  have  ascertained  what  repairs  each 
house  required.  The  report  moreover  is  bad,  as 
being  too  general ;  it  does  not  state  what  are  the 
structural  defects.  The  defects  themselves  ought 
to  be  pointed  out. 

CocKBUAN,  C.  J. — I  think  the  report  was  quite 
sufficient.  If  you  find  a  lot  of  houses  together,  all 
of  which  are  not  in  the  same  condition,  and  the 
report  is  intended  to  apply  to  some  of  them  only, 
it  should  specify  which.  "But  in  the  present  case 
the  surveyor  intended  that  his  report  should  apply 
to  all  the  nouses,  and  he  was  right,  therefore,  m  so 
applying  it.  Then,  as  regards  the  objection  that 
the  report  has  not  gone  sufficiently  into  detail — that 
depends  upon  what  he  intended  to  report.  If  he 
meant  that  the  whole  were  equally  bad,  it  would  be 
sufficient  to  include  them  in  this  way.  If  the  sur- 
veyor thought  that  the  whole  of  the  premises 
required  demolition,  he  was  quite  right  in  including 
all  in  one  general  report. 

Mellor,  J. — I  am  of  the  same  opinion.  I  agree 
with  one  observation  of  the  counsel  for  the  appel- 
lant, that  the  report  of  the  officer  of  health  is  in 
the  nature  of  an  accusation  which  is  referred  to  the 
surveyor,  who  examines  into  the  cause,  and  accord- 
ing to  his  judement  he  finds  that  nothing  will 
remedy  the  d^ects  but  their  demolition.  If  he 
had  reported  that  some  particular  alterations  were 
requisite  he  should  have  stated  the  nature  oi  U\na^ 
alterations.  But  ca  tYksr^  -w^e^  Vcl  \a^  \>3L^jKasso^^ 
xiotbbig  thai  could  \»  Srn^tww^  \ia  «sv:^  ^'^^^^^J^w 
no  pwScalwra  to  s^sfce,  aai^L  Y»  ^«%i^  >3ii«t^^ 


lUOISTRATBa'  GASES. 
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Ounrns  o.  iMianos  axu  Xu)iianiu>  Duimoi  Boabd. 


[Q.B. 


in  r^wrtbiK  gtamtUy.  Then  m  to  the  ofagMtieB 
UmI  tiisrs  ationld  have  boen  a  Mpwftte  report  in 
rwpect  of  Moh  honae,  wa  sbonfd  not  interpose 
nnneoeasan  obataclee  id  curing  out  this  etatnte, 
bnt  ahonld  construe  it  In  b  hbenl  nilumer,  and  I 
cannot  bnt  think  that  it  woold  bevoyniuieceBsai; 
that  there  shenld  be  eeptuvte  notices  and  orders  in 
mchacMO. 
Lush,  J.  cononrred. 

Onbr  d/MMJtfn*  q^infMd. 
Attome;  for  th«  reepondentA,  J>.  Jtrt 
l.tt«rM78  for  ihe  ^^idlant,  StfN  and  Stht. 


3%uniay,  Junt  22, 1871. 
OKimraB  V.  LoitoDoit  a^d  Bldeuablo  Obuhisb 

BOABD. 

24  #-  25  Vict.  e.  133  {Land  Drama^  Ait  1861)  m. 
29,  31,  38— ^ioriive  *tA«m«— £«fMiMe  ^  fijan*— 
.K(U0  on  occapwr*. 

27te  d^fendojita  o,  i.Tamag«  board,  having,  under 
24  ^  36  Vitt,  e.  133,  ti^  pmaort  if  txnnmi—imuirt 
of  Mmcen  ttUMin  Atir  diabiel,  ooni«mplatmi  eiseeat- 
mg  mmu  drainage  wotIu. 

Sect.  29  1^  A«  aiooe-mattioned  ilatuie  mutda,  tkat 
previously  la  ceinmanemg  a»y  improotmeritt  in 
eaitUng  teorkt,  or  any  new  KOrk*  lekith  involve 
an  aapeaditure  of  raore  Hum  lOOOi,  Ue  commie- 
turner*  tkaH  caaae  flan*  of  Iht  propo»ed  tvorkt, 
and  an  aftimaia  of  Ike  atpenae  thereof,  and  of  tlie 
area  of  land  to  oe  rated  for  tuch  ex^pente,  to  be 
made,  and  shall  fubUth  Uitir  intealio*  to  emctUe 
each  toorke   tvo   months  b^ore  commencing  the 

By  sed.  81,  tf  mikin  etteh  period  tlie  prx^rielars  of 
one  haif  of  the  area  of  Jatid  declare  by  noHee  in 
tariting  thai  Otetj  are  unwHiitig  that  suck  worle 
ihouid  be  esaeeated,  the  eommieeiotters  ihail  taJia 
no  farther  steps  therein. 

By  sect.  38,  "  rates  may  be  levied  by  commiesioaere 
of  smoers  for  defraying  all  costs,  ehargss,  and 
expenses  inearredorlc  be  incurred  by  than  ..." 
and"arata  .  .  .  for  the  purposes  of  defraying  the 
aepense  of  amy  improoemeitis  in  existing  works, 
or  any  nevi  toorks,  when  such  improBemenis  or 
new  leorks  im/ohe  an  aependiture  of  more  than 
lOOOI.,  shaU  be  deemed  to  be  a  tax  on  the  oumers 
of  property ;  but,  exioept  such  speeiai  rate,  rates 
teeiable  by  ii«  oomtaistioners  shM  be  pm/ahls  by 
the  same  persons,  in  respect  of  the  saane  property, 
and  in  the  same  manner  as  they  are  now  by  Umb 


defendants  eaueed  plane  to  be  prepared,  and 
diiiy  published  their  intention  of  making  certain 
»e»o  iBorks.  The  proprietors  of  one-haif  the  area 
gaoe  notice  tkat  tkey  were  tmwiUing  thai  such 
teorkshouldbe  exeonted.  Theplane,  eaneequently, 
prooed  ueelese,  and  the  expense  of  preparing  them 
toae  charged  in  a  generai  rate  on  the  occupiers,  of 
toAom  the  plaintiff  was  one.  3e,  being  aseesead 
in  respect  of  a  hmse  imkI  land,  objected  to  the  rate, 
on  the  grounds  thai  it  ehoiiid  have  been  on  acreage 
rale  on  land  only,  and  laid  upon  the  otmers : 
Hdd,  thai  as  the  oamers  had  negatived  Uie  pro- 
posed scheme,  they  were  not  chargeable  vrifk  the 
preliminary  eKpeaeee,  which  muet,  therefore,  fall 
en  the  ooeupiers,  and  that  the  rate  was  rightly 

This  was  an  action  of  rfplarim  for  takinK  Mia  ^atO' 
tifTa  harae.    Tim  dsfsodaati  daniad  the  taking* 


and  jnstifiod  it  as  a  dirtrass,  first  for  a  land  dnio- 
age  rat^  and,  seoondlr,  for  a  sewers  tKC  "nu 
n^intilF  joined  iaaoe  thereon.  The  caose  which 
had  been  ramored  from  the  Conntj  Court  of 
Glaaasstershire  into  this  ooort  was  aitend  for 
trial  at  the  Spring  Aseisai  1870,  for  the  Conn^  of 
Glonoeeter,  where  bj  consent  the  r«ocvd  was  with- 
draw npon  the  tanns  that  the  qnestaoas  betweSQ 
tJba  parties  ihoold  ba  raised  l^  the  following 
Cabi. 
1.  "Aa  plaintiff  is  a  farmer  living  at  and  oocapr- 
>Bg  a  bonas  and  land  (of  part  of  whicii  Ins, 
iMtaiHj,  1  rood  30  poshes,  as  ^ipears  in  the  nte 
heranafter  set  forth,  he  is  the  ownor)  in  Eldtn- 
field  in  the  Coontj  of  Worcester.    The  defen ' 


a  dnunsga  b 
ons  of  t£e  L 


le  Land  Drainage  Aot  1861  <24  A  U 
Vict.  0.  133),  (a)  for  a  s^wate  dfinsga  disferiai 
comprising  lands  in  seyeral  parishes,  indnding  the 
parishes  of  Longdon  and  Eldersfield  in  the  nid 
counties  ot  Gloucester  sod  Worcester. 

2.  Previoas  to  18S3,  coats,  charges,  and  ezpensai 
were  incurred  by  the  board  in  and  aboot  tlN 
setting  out,  snd  surveying,  and  mapping  tlie  land 
to  be  included  in  their  drainsge  district  (sndi 
Surrey,  plans,  itc.,  were  made  by  Jlr.  Swinbonu), 
and  costs,  chargea,  and  expenses  were  incurred  hj 
the  Inclosure  Commissioners  in  relatdon  to  the 
issue  of  the  provisional  order  constituting  tha 
drainage  board,  dated  Jar.  28  1863,  and  obUining 
the  said  local  Act  confirming  same,  and  there  were 
also  other  necessary  costs,  charges,  and  expensei 
incurred  by  the  bcnrd.    The  total  of  such  oasts, 

(a)  24  A  BS  Viot.  o.  138  (the  Lead  Dtainac*  Aot  ISCl), 
•.  SO,  aniota  that :  "  Pnnoilil;  to  oommaiiemc  aof  ^ 
proTemeata  in  eiiatin^  works,  oi  any  new  wavkm  «hB* 
■Doh  imiiiovaiaeDts  or  new  walks  involva  an  axnanditBn 
of  more  than  lOOOt.  the  oommiauoners  ahaU  oaiue  plaai 
^  tha  proposed  vork,  sod  on  estimat*  of  the  axpaoM 
tlMreof ,  sod  of  the  sna  withia  whtoh  a  tats  wiD  raqB* 
to  b«  Uriod  to  meet  anDh  eioaiue,  to  b«  mads,  togstt* 
with  A  hst  of  the  names  and  addieues  of  tlw  pcnoM 
Tepated  to  be  proprietors  of  the  land  within  sou  lut- 
mentioned  area,  with  the  sddiUoD  of  the  nombor  of  aow 
of  wUoh  «Bcih  penon  is  reputed  to  be  tha  pici|iiistni.i«l 
■hall  pablish  theii  iatentian  to  euonte  soak  tn^ks  two 

deaoiibed. 

Soot  31 :  "II  within  euoh  period  of  two  months  tte 
praprieton  of  one-half  at  Uie  area  of  had  withia  wUch 
a  rate  u,  acoording  to  the  notiae^  proposed  to  bs  leiiad 
deolare  in  writing  to  the  oonmiiAunera,  by  nottos  Ml  it 
theii  offioe,  that  they  are  nnwiUing  that  aniji  mA 
Bboald  be  eieoated,  the  oommiuiODsn  ihsll  take  bb 
further  steps  therein ;  bat  if  no  muh  deolaiatian  of 
diluent  is  nude,  the  Hniuniiuiionen  may,  at  the  eSFoalioD 

of  RQidi  period  of  two  mooths,  eom """ * 

work  sthI  repay  oat  of  the  ratea  b 
within  the  area  all  oipensee  iDaorred,  n 
eelimate  published  in  the  notioe." 

Seot.  3S  :  "  The  followlag  reenlAtionB  shall  b«  ob— Ted 
with  respect  to  rmtea  leiiable  by  oommissionm  it 
saweni,thAt  ia  to  say,  first,  as  to  the  pnrposes  of  the  rota : 
Bataa  may  be  leTiad  by  Uie  eomroiaaionacs  ot  sewen  te 
defraying  all  ooits,  obanea,  and  aipenaea  iaennad  et  te 
be  inoDresd  by  them  onder  the  anthoritj  el  ^q  Aat  d 
Failianeat,  law,  or  ooitom  t  saoondly,  as  to  Ote  iarfdia 
et  the  rates  :  (1.)  A  rate  levied  by  ocnnmlsaoaats  fat  the 


■Bsnta  or  new  works  inTolva  an  expenditur*  of  ■ 

lOOOI.,  sbaU  ba  deemed  to  be  a  apeaial  rate,  and  akall  ba 
deemed  to  beataxoa  theowaeiotprapertiy;  boi^aiMpt 
•Boh  qMoial  rata,  lates  IsTjabla  by  the  SMaBiisitaHB 
shaD  be  p^able  by  the  mus  psssoni,  is  ta^MtoC  tfes 
^tUf^Si."      *".       ■*"  aathsj^aas. 


>e>oe  the  mopossi 
belsriadVlh^ 
not  exoesdnatke 
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OjunitHt  V.  iMMiDisi  uat  Bldeufuld  Diaxhaoi  Boaui. 


clmgM,  and  txpenaaa  to  incoired  did  not  nmnnnt 
to  iSOL  In  1863  (after  incurriiig  such  eipenses 
«•  ofoTMud),  the  d^andautg  employed  Mr.  J. 
Bail«7  Denton,  C.  E.,  to  survey  the  Luids  within 
tiieir  dintrict,  and  tc  prepare  working  maps,  plans, 
■pecificaticma,  and  a  report  for  the  purpoae  of 
BMldlig  wra-ka  ior  the  improTemeiit  of  the  eiifiting 
dninage  works  of  all  the  landa  within  their  district, 
and  for  providing  a  general  oatfall  for  all  snch 
drainage,  according  to  the  proTisions  of  the  said 
Aoto.  Ur.  Denton  osed  Mr.  Swinburne's  sorTey 
and  completed  his  own  plana,  apecificationa, 
aad  report  in  March  1864,  for  which  the  defen- 
duita  paid  him  1L25I.,  and  as  the  plane,  ^., 
of  the  improvements  contemplated  had  then 
canaed  an  expenditure  of  more  than  lOOOI.,  and 
tlia  completion  of  the  improvements  contem- 
plated in  acoordauce  with  sach  plans,  ic,  would 
OHue  an  upenditure  of  aboat  lO.OOOL,  the 
dafwidanta  endeavonred  to  obtain  the  necesBary 
auent  required  hj  the  Land  Drainage  Act  1861  to 
the  coat  uen  incurred,  and  to  auch  unprovements 
being  cmnpleted,  but  within  the  necesaar^  time 
the  praptiAon  (^  more  than  one-half  of  the  area 
of  land  within  the  said  district  and  within  which 
ft  ntte  wna  propoaed  to  be  made,  declared  in 
writing  in  dne  form  to  the  said  defendants,  that 
llief  were  unwilling  that  such  works  should  be 
eompleted  in  the  manner  propoaed  hy  Mr.  Denlon 
tad  everTthing  happened  which  was  necessarj  to 
bappen  to  require  that  the  defendants  should  take 
no  further  steps  therein.  The  defendants  necea- 
Miiljr  incurred  costs,  charges,  and  expenses  for, 
Odd  incident  to  the  matters  aforesaid  amounting  to 
2233L  4:6d.ia  the  whole  (inclading  the  sum  paid 
to  Mr.  Denton).  In  the  vear  1867  the  said  survey 
and  pUits  prepared  by  Mr.  Swinburne,  and  the 
plaos,  Ac.,  prepBred  byUr.  Denton  were  submitted 
by  the  defent^ta  to  Mr.  Gurley,  C.E.,  for  the 
poipose  of  preparing  a  scheme  of  drainage  for  the 
said  diatrictr.  Mr.  Curley  used  Mr.  Swinburne's 
■nrrey,  and  saw  Mr.  Denton's  plana,  but  mode  his 
1  plana  and  prepared  a  different,  and  much  less 
nnsive  system  of  drainage  works,  which  was 

uly  asaentad  to  by  the  requisite  number  of  land 
ownera  in  the  district,  and  such  drainage  wra-ks 
hftTC  sioce  been  executed. 

3.  In  order  to  provide  money  to  meet  the  said 
OOBts,  chuttea,  and  expenses  so  amounting  to 
2333L  4i.  6cl.,  as  aforeaaid,  the  defendants  caused 
ft  vftluotion  of  the  houses,  buildings,  and  lands  in 
Uta  nid  district  to  be  mode,  and,  on  such  valuation, 
Biada  a  rate  upon  all  the  occupiers  of  the  houses, 
buildings,  ana  lands  in  the  said  district,  according 
to  timr  annual  value,  at  9d.  in  the  pound. 

Tht  said  rate,  which  was  made  on  the  25th  Feb. 
1866,  bad  the  following  heading : 

Lengion  and  gldtrtfield  Drainagt  Dittrict,  to  wit. 
Aisto  Bad  ■MMBment  mkde  on  all  ooonpian  of  lands  id  tiie 
IiOBCdcB  and  EldeiiSald  diainags  diitriot,  in  Qie  coant; 
tt  QMUMts,  oooonlmg  to  the  qiuiititiM  and  qiulitiM 
of  Um  Mtataa,  for  the  ooata,  ohoHea,  sad  expeuaes  iu- 
ennad  bj  the  Longdon  and  Elden&dd  Drunase  Board, 
aadw  Qw  avthoii^  of  the  land  DiBinage  Act  1861,  and 
Iba  saranl  other  Aeta  of  FHKatiwnt  ineurpoiatod  Uiei*- 
with,  ioonnad  in  eaxuiag  ploiu  and  eotimatM  to  b*  pn- 
pand  at  woika  piopoeed  to  b«  dona  nndei,  and  b;  virtaa 
at  tba  aaid  Act,  and  otherwiae  oomplfing  with  the  lud 
Aot  with  rMpvct  to  the  aaid  woika. 

Dfttad  tUa  nth  Feb.  1868. 

6.  Tba  pUnliff,  who  vi 

out  ftB  OWIIflr)  OS  ft  uOU 

of  had,  was  aaaeased   thereon   i 


dniy  asai 


the  aaid  rata  at  the  sum  of  8L  6«.  lid.,  being 
at  the  rote  of  9d.  in  the  pound  on  the  said 
valuation  of  the  said  bouse  and  land  aocordios  bo 
their  annual  value,  in  the  following  form :  [Copj 
assessment  set  out.  It  was  in  the  co'nmon  tabular 
form,  showing  the  name  of  the  occupier  assessed, 
the  owner,  aesoription  of  property,  acreage  or 
extent,  annual  value,  rateable  valuer  sum  aa- 
sesaed  at  9d.  in  the  pound.  The  plaintiff  woa 
therein  assessed  as  "  occupier  "  in  the  above  sum 
of  81.  6s.  lid.,  made  up  of  an  item  of  iL  1>.  5d.  for 
honae,  garden,  and  orchard,  31.  St.  8d.  for  ons 
meadow,  12.  Is.  lOd.  for  another,  and  5«.  lOd.  tta  a 
stene  quarry.} 

6.  The  pUintift  objected  to  pay  the  said  rato 
upon  the  grouud  (among  others]  that  it  should 
have  been  an  acreage  rate  made  on  land  alone,  and 
on  the  owners,  not  on  the  occupiers  of  land. 

7.  The  plaintiff  attended  a  meeting  of  the  de- 
fendants on  the  10th  April  1866,  and  then  ob- 
jected to  the  validity  of  the  rate,  and  refused  to 
pay  the  some  on  the  above  gronnds  (among 
othere),  hut  the  defendants  decided  against  such 
objection. 

8.  The  pltuntiff,  still  refusii^  to  pay  the  rate, 
was  summoned  by  the  defendants  who  afterwards, 
on  the  15th  Oct.  1868,  distmned  the  sud  horse  for 
the  said  rate  of  81. 12«.  9d. 

9.  The  plaintiff  thereupon  replevied  the  horse. 
The  questions  for  the  opinion  of  the  court  were : 
First,  whether  the  rate  should  have  been  an  acreage 
rate  P  secondly,  whether  it  should  have  been  made 
upon  lands  onlyP  thirdly,  whether  it  shotild  have 
been  made  upon  the  owners  and  not  the  occupiers 
of  the  lands. 

Lord,  for  the  plaintiff.— These  expenses,  being 
preliminary  to  improvements  which  would  have 
coat  more  than  10002.,  were  such  as  should  have 
been  defrayed  by  means  of  a  special  rate  on  the 
owners,  and  should  not  fall  on  the  general  rates, 
24  ft  25  Vict.  c.  133,  s.  38.  The  rate,  moreover, 
should  net  have  been  a  valuation,  hut  an  acreage 
rate,  and  should  not  have  included  houses.  23  Heii. 
8,  c.  5,  B.  3,  provides  that  the  persons  to  be  taxed 
for  sewers  snail  be  assessed  "  after  the  quantity  of 
their  lands,  tenemente,  and  rents  by  the  number  of 
acres  and  perches,  atler  the  rate  cu  every  person's 
portion,  tenure,  or  profit,  or  after  the  quantity  of 
their  common  of  pasture,  or  profit  of  fishing  or 
other  commodities  there."  In  Com.  Dig.  "  Sewers," 
E.  2,  it  is  stated  that  "  an  order  to  levy  ninepenoe 
per  acre  to  be  paid  to  the  clerk,  to  be  applied 
towards  defraying  charges  in  and  about  the  execu- 
tion of  the  conuuission,  is  good ;  Level  o/  HvS.'» 
caie  (2  SCr.  1127.)  So  in  Uie  case  of  the  UU  of 
Ely  (10  Co.  14^a),  it  was  resolved  that  the  tax 
"  ought  to  he  according  to  the  quantity  of  their 
lauds,  tenements,  and  rents,  and  by  the  number 
of  acres  and  perches."  There  too  is  express  men- 
tion of  acreage  seeming  to  point  to  land  apart  from 
houses.  "  And  upon  this  (Com.  Dig.  "  Sewers," 
B.  2)  "  the  regular  course  is,  that  the  jury  present 
the  particular  quantity  of  laud,  or  other  profit  that 
every  one,  who  may  have  benefit  by  the  repair  or 
prdudice  by  the  non-reptur,  has  within  the  level, 
and  thereupon  the  commissiouers  make  a  decree 
for  the  osaeasment  of  every  pieraon  in  proportion  j 
Cal.  82, 10  Uo.  143a." 

Baa.  V.  B*ad  and  the  MitnmtiiMi  BooH  of  Workt, 

7L.T.  Bep.N.  B.  70S;  kTl.  J.  115,  H.  a ; 
l-ttt  of  flaOf  Oam,  9  Bti.  1197. 

DowdeminU  for  the  defendantfe-^This  ex^naa 
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was  inoarred  for  plans  which  never  were  available, 
as  the  suggested  improvements  were  not  even  com- 
menced. The  surveyor,  whose  scheme  was  enter- 
tained by  the  commissioner,  never  made  use  of 
these  plans,  but  prepared  new  ones  entirely  dif- 
ferent.  The  statute  clearly  shows  that  no  obliga- 
tion is  to  be  imposed  on  the  owners  where  improve- 
ments are  of  greater  cost  than  lOOOi.  without  their 
consent.  Here  they  did  not  consent,  and  there- 
fore are  not  to  be  charged  with  the  cost  of  these 
abortive  and  expensive  plans. 

Blackburn,  J. — In  this  case  we  think  our  judg- 
ment should  be  for  the  defendant.      The  point 
raised  is  as  to  the  right  of  the  plaintiff,  who  has 
brought  an  action  of  replevin,  to  recover  his  horse, 
taken  under  a  distress  for  nonpayment  of  a  rate. 
The  question  to  determine  is  whether  that  rate  is 
void  or  not.    If  void,  of  course  the  distress  was  not 
good,  and  the  plaintiff  is  entitled  to  recover  his 
costs  of  the  replevin.    If,  on  the  other  hand,  the 
rate  is  good  and  not  void,  however  much  it  might 
possibly  have  been  reduced  in  amount  on  appeal, 
we  must  give  judgment  that  the  distress  was  right, 
although  it  was  for  a  quantum  which,  being  too 
great,  might  have  been  set  right  as  I  say.    We 
have  to  look  at  what  the  rate  was  for.     On  its  face 
it  is  stated  to  be — "  A  rate  and  assessment  made 
on  all  the  occupiers  ©f  lands  in  the  Longdon  and 
Eldersfield  Drainage  district,   in   the  county  of 
Gloucester,  according  to  the  quantities  and  quali- 
ties of  the  estates,  for  the  costs,  charges,  and 
expenses  incurred  by  the  Longdon  and  Eldersfield 
Drainage  Board  under  the  authority  of  the  Land 
Drainage  Act  1861,  and  the  several  other  Acts  of 
Parliament    incorporated  therewith,  incurred  in 
causing  plans  and  estimates  of  works  proposed  to 
be  done  under  and  by  virtue  of  the  said  Act,  and 
otherwise    complying    with    the    said    Act    with 
respect  to  the  said  works."    And  then  the  rate 
itself  gives  the  names  of  the  occupiers  assessed, 
the  owners,  the  description  of  property,  acreage, 
annual  value,  rateable  value,  ana  the  sum  assessed 
at  9d.  in  the  pound,  the  payment  of  which  sum  is 
imposed  on  the  occupiers.    One  or  two  objections 
made  in  the  course  of  argument  may  be  at  once 
disposed  of.     It  is  said  that  if  made  under  the 
Lands  Clauses  Act,  the  rate  ought  to  be  an  acreage 
rate,  and  ought  only  to  be  on  tne  huid,  and  not  on 
the  house ;  but  that  seems  to  me  to  be  quite  un- 
tenable, for  the  Sewers*  Act  of  Henry  VIII.  appears 
from  the  earliest  times  to  have  received  the  con- 
struction that  the  rate  was  to  be  an  equal  rate  on 
the  persons  liable  according  to  the  benefit  they 
derived  from  the  sewers ;  and  Lord  Tenterden,  in 
Rex  V.  The  Cofnmisnotiers  of  Sewers  for  the  Totoer 
HandeU  (9  B.  &  C.  520),  speaks  of  an  equal  pound- 
age rate.    It  would  be  monstrous  if  the  Act  had 
been   construed  so  that    the  persons  should  be 
assessed  according  to  the  superficial  area  of  the 
land  drained,  but  not  accoroing   to    their   pre- 
sent value.     The    present  statute    directs    that 
the  assessment  shall  be  on  the    rateable  value 
accordmg  to  that  fixed  for  the  poor  rates,  there- 
by plainly  having  regard  to  the  rateable  value 
of  the  land.     Then  comes  the  real   question  to 
be  determined:  What  is  the  rate  laid  for?    For 
works  proposed  to  be  done  for  improvements  in 
drainage.    Now,  under  the  Act  the  arainage  board 
have  the  same  power  to  drain  as  the  sewers  com- 
missioners   had.      That    brings  us  back    to  the 
powers  of  the  commissionecti  of  sewers,  and  we  see 
jr  sjct.  as  that  *' rates   may  be  levied  by  the 


commissioners  of  sewers  fbr  the  purpose  ci  defray- 
ing all  costs,  charges,  and  expenses  inourred  or  to 
be  incurred  by  them  under  the  authority  of  any 
Act  of  Parliament,  law,  or  custom;  aecondiv,  as 
to  the  incidence  of   the  rates,  a  rate  levied  bj 
the  commissioners  for  the  purposes  of  defraying 
the  expense  of  any  improvements  or  new  works 
where    such    improvements    or   new    works   in- 
volve an  expenditure  of  more  than  lOOOL  shaQ  be 
deemed  to  be  a  special  rate,  and  shall  be  deemed 
to  be  a  tax  on  the  owners  of  property ;  bat,  exoepi 
such  special  rate,  rates  leviable  by  the  commis- 
sioners shall  be  payable  by  the  same  persona  in 
respect  of  the  same  property,  and  in  the  same 
manner  as  they  are  now  by  law  payable."    That 
clause  enacts  plainly  enough  that  where  the  pur- 
poses are  such  that  the  rate  would  oome  within 
the  definition  of  a  special  rate,  it  shall  be  *'  deemed 
to  be  a  tax  on  the  owners  of  property."    The  pre- 
sent rate  expresses  itself  to  be  in  respect  of  expen- 
diture incurred  in  causing  plans,  ac,  to  be  inade 
for  works  proposed  to  be  done,  and  the  real  ques- 
tion   is    wnether    those   expenses    ought    to   be 
defrayed  by  a  special  rate  on  the  owners  of  land, 
or  wnether  they  were  incurred  for  the  genersl 
purposes  of  the  Act,  and  ought  therefore  to  be 
defrayed  by  a  general  rate  on  occupiers,  in  which 
latter  case  this  rate  is  good  on  the  frM»  of  it,  and 
although  the  amount  of  it  s^ms  excessive  and 
on  appeal  the   auditors    might  have    disallowed 
a   great  part    of  it  as    extravagant,  at    present 
we  can    only  see    whether    this   expense,   what- 
ever it  may  be,   is   a  matter    which    ou^t   to 
fall    on   the  occupiers  as  a  general  tax,  or  oo 
the  owners  as  a  special  rate.    Now  it  is  tcderablj 
clear  that  if  the  sum  expended  cannot  be  proper^ 
levied  as  a  special  rate,  it  must  be  recoverable  as  a 
general  rate  to  fall  on  the  occupiers.     Therefore,  it 
was  requisite  for  the  plaintifi'^s  argument  to  show 
that  the  expenses  were  such  as  would  fall  ou  a 
special  rate ;  and  the  difficulty  presenting  itself  is, 
that  the  Legislature  has  used  language  which  is 
not  very  explicit,  and  leads  me  to  the  conclusioa 
that  they  were  not  thinking  of  this  particular 
thing  when  they  used  it.     In  sect.  2^  it  is  enacted 
that  "  Previously  to  commencing  any  improve- 
ments in  existing  works,  or  any  new  works  where 
such  improvements  or  new  works  involve  an  ex- 
penditure of  more  than  lOOOZ.,  the  conmiissioners 
shall  cause  plans  of  the  proposed  work,  and  an 
estimate  of  the  expense  thereof,  and  of  the  area 
within  which  a  rate  will  be  required  to  be  levied  te 
meet  such  expense,  to  be  made,  together  with  a  list 
of  the  names  and  addresses  of  the  persons  reputed 
to  be  the  proprietors  of  the  land  within  sucn  last 
mentioned  area,  with  the  addition  of  the  number 
of  acres  of  which  each  person  is  reputed  to  be  the 
proprietor,  and  shall  publish  their  intention  to 
execute  such  works  two  mouths  before  commencing 
the  same  in  manner  following.*'     It  is  plain  that 
there  the  Legislature  directed  that  the  local  board 
of   drainage — (the  commissioners — as    the  board 
was  then  constituted) — before  commencinsr  works, 
shall    make    plans  of  the   proposed  wo^s    and 
an    estimate    of    the    expenses    thereof,    and  it 
would  almost  follow  that  oefore  commencing  sudi 
works  they  should   sit  down  and  calculate  the 
cost.     But  this  Act  most  clearly  suys  it  is  a  part 
of  their  duty.    They  are  to  do  this  and  to  publish 
their  intention  to  execute  such  works;    than  faj 
sect.  81,  "If  within    .  .  .  two  months  the  pro> 
prietors  of  one  half  of  the  area  of  Jaad  wittiiii 
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which  a  rate  is  according  to  the  notice  proposed 
to  be  levied  declare  in  writing  to  tne  com- 
missioners .  .  .  that  they  are  unwilling  that  such 
work  should  be  executed,  the  commissioners  shall 
take  no  Airther  steps  therein.**  That  was  the  event 
which  happened  here.  Then  the  section  proceeds : 
**  But  if  no  such  declaration  of  dissent  is  made  the 
commissioners  may  at  the  expiration  of  such  period 
of  two  months  commence  the  proposed  work,  and 
repay  out  of  the  rates  to  be  levied  by  them  within 
the  area  all  expenses  incurred,  not  exceeding  the 
estimate  published  in  the  notice."  Now  had  the 
majority  of  proprietors  not  intimated  their  dissent 
the  board  would  have  gone  on  to  execute  the  work, 
and  then  would  have  been  clearly  entitled  to 
recover  the  expenses  incurred  which  did  not  ex- 
ceed the  estimates.  It  is  not  now  necessary  ot 
decide  whether  all  the  matters  in  the  statement 
could  have  been  included  in  the  expenditure — 
speaking  for  myself  only,  I  should  say  that  most 
of  the  works  were  necessary.  But  these  prelimi- 
nary expenses  were  absolutely  necessarj^  for  the 
execution  of  the  proposed  works,  and  might  have 
been  charged  on  the  rate.  We  need  not,  however, 
inquire  into  that,  as  machinery  is  provided  by 
sect.  31  for  the  payment  of  preliminary  expens€S 
where  there  has  been  no  dissent,  and  the  scheme 
has  been  carried  out ;  there  is  an  express  statement 
that  thej  are  to  be  repaid  out  of  the  rates  to  be 
levied  within  the  area.  Then  comes  the  question 
what  is  to  be  done  with  respect  to  abortive  pre- 
hminary  expenses.  I  cannot  but  consider  that 
where  the  work  is  done  the  expenses  fall  on  the 
owners,  but  where  the  owners  do  not  come  in  and 
ooncor  in  the  work  being  done  those  expenses  are 
to  fiJl  on  the  ordinary  rate,  subject  to  auditors 
loddng  into  the  matter,  or  to  any  extravagant 
ezpencuture  being  disallowed  on  appeal  when  those 
by  whom  it  was  incurred  must  defray  it  them- 
selves. But  in  this  case  whatever  mignt  be  done 
by  auditors  or  quarter  sessions  does  not  come  into 
qoeBtion  in  the  present  proceedings.  The  matter 
for  118  to  determine  is  whether  the  expenses  of 
preparing  plans  for  works  proposed,  but  not  carried 
oat  were  such  as  the  board  could  charge  in  a  general 
rate,  or  in  a  special  rate  on  the  owners  only.  For 
the  reasons  above  given  I  think  such  expenses 
must  be  defrayed  by  a  general  rate,  and  therefore 
that  the  rate  in  question  is  good  on  the  face  of  it, 
and  that  the  defendants  had  jurisdiction  to 
make  it. 

Lush,  J. — I  am  of  the  same  opinion.  It  is 
nnneoessary  to  decide  whether,  if  the  works  had 
been  done,  the  preliminary  expenses  might  have 
been  added  and  made  a  charge  on  the  owners,  or 
whether  the  expense  of  these  plans  must  be 
ccmsidered  part  of  the  prescribea  lOOOL,  for  I 
come  to  the  conclusion  that  where  the  works  are 
not  dmie,  as  here,  these  preliminary  expenses  are 
not  chargeable  upon  the  owners  of  the  Ism'ds.  Now 
gencxral  expenses  are  chargeable  on  the  occupiers. 
Theee,  however,  were  preliminary  expenses  for 
laying  a  scheme  before  the  owners ;  and  it  is  only 
where  they  exceed  lOOOZ.  that  the  commissioners 
are  to  charge  the  owners  at  all.  Then  by  the 
Slat  section,  oefbre  the  owners  are  chargeable  they 
must  be  consenting  parties  to  the  execution  of  the 
workSy  because  after  the  scheme  is  laid  before 
tl&eni,  ^if  within  the  period  of  two  months,  the 
propriflion  of  one  half  of  the  area  of  land  within 
which  »  nte  is,  aooofrdini^  to  the  .notice,  proposed 
tobe  kifisdf  deolarein  wntingtothe '' 
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by  notice  left  at  their  office,  that  they  are  un- 
willing that  such  work  should  be  executed,  the 
commissioners  shall  take  no  further  steps  therein." 
There  the  evident  intention  of  the  Legislature  is 
that  the  owners  shall  not  be  chargeable  except  in 
cases  where  the  works  involve  an  expenditure  of 
more  than  lOOOZ.,  and  then  only  if  half  the 
number  of  proprietors  assent  to  the  work  being 
done,  but  they  are  not  to  be  chargeable  without 
their  consent.  In  all  other  cases  the  expense 
must  be  defrayed  by  a  rate  on  the  occupiers. 
Therefore,  I  come  to  the  conclusion,  that  as  this 
expenditure  was  incurred  in  respect  of  works  which 
were  not  done,  the  owners  having  dissented,  that 
the  owners  are  not  chargeable  with  the  prelimi- 
nary expenses,  which  must  consequently  be  paid 
by  a  rate  on  the  occupiers. 

Hannen,  J. — I  am  also  of  the  same  opinion.  I 
think  it  was  in  the  highest  degree  improoable  that 
such  a  state  of  things  as  is  now  under  our  con- 
sideration was  not  contemplated  by  the  Legis- 
lature, for  when  the  second  division  of  sect.  38  is 
looked  at,  it  seems  clear  that  the  only  contingen- 
cies justifying  the  making  of  a  special  rate  is 
when  the  improvements  or  new  works  themselves 
involve  an  expenditure  of  more  than  lOOOZ.,  and 
therefore  until  there  has  been  an  execution  of  the 
works  themselves  the  cause  of  imposing  a  special 
rate  has  not  arisen ;  and  consequently,  as  the  case 
is  not  brought  within  the  particular  words  of  the 
second  division  of  sect.  .38,  it  must  be  within  the 
first  part  of  it,  and  the  commissioners  must  be 
proviaed  with  funds  to  defray  this  particular 
expenditure  by  means  of  a  genersu,  as  distinguished 
from  a  special,  rate. 

Jxfdgmentfor  defendants. 

Attorneys  for  the  plaintiff,  Gierke,  Son,  and 
Rawlins. 

Attorney  for  the  defendants,  T.  G.  Norcutt 
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Beg.  v.  The  Justices  or  De&byshire. 

Order  of  removal  —  Appeal — "Next  practicable 
sessions" — Appellant's  delay — ^fr  *•  '^^  •^^®' 
tices  of  Sussex  (11  L.  T.  Rep.  N.  S.  740). 
It  is  for  tlve  justices  ai  quarter  sessions  to  decide  on 
the  facts,  in  the  first  instam>ce,  whether  an  appeal 
against  a/n  order  of  removal  has,  or  has  not  been 
brought  at  the  next  practicable  sessions  after  notice 
of  the  order  has  been  received  by  the  appellants ; 
and  m>ere  proof  that  there  has  been  some  delay 
on  the  part  of  the  appellants  in  talcing  steps  to 
avoid  the  order  does  not  j^e^^lnde  tlie  jiisticesfrom 
exercising  their  discretion  in  the  matter,  nor 
compel  them  to  dismiss  the  appeal. 
Reg.  V  The  Justices  of  Sussex  (11  L.  T.  Rep.  N.  8. 

740),  cited  and  considered. 
Rule  calling  on  the  justices  of  Derbyshire  to  show 
cause  why  a  writ  of  nuindamus  should  not  issue 
commanding  them  to  enter  continuances  and  hear 
an  appeal  against  an  order  of  removal. 

The  order  was  made  on  the  6th  and  received  by 
the  appellants  on  the  8th  Dec.  1870.  Upon  the  24th 
of  the  same  month  they  implied  for  a  copy  of  the 
depositions,  which  they  obtained  on  the  28th. 

Upon  the  7th  Jan.  1871  they  gave  notice   of 
;  appeal  for  the  Saster  Sett^oTkS^  V^>MV^^fisi\.csiN.'^^ 
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following  4th  April,  and  on  the  18th  March  served 
their  grounds  ot  appeal. 

At  the  hearing  ol  the  appeal  the  respondent  con- 
tended that  according  to  the  case  of  Bfg  ▼.  Justices 
of  Sussex,  the  Epiphany  Sessions,  whioi  had  been 
held  on  the  3rd  Jan.  1871,  were  the  next  practicable 
sessions,  and  that  the  appeal  should  nave  been 
entered  and  respited,  or  tried  at  those  sessions. 

The  court  were  of  that  opinion,  and  dismissed 
the  appeal.  The  counsel  for  the  appellants  there- 
upon indorsed  his  brief  thus :  "  The  Court  decide 
that  the  case  of  Beg  v.  Sussex  precludes  them  from 
exercising  any  discretion  as  to  hearing  the  appeal, 
and  decioing  whether  these  are  the  next  practi- 
cable sessions ;"  and  the  chairman  of  quarter  ses- 
sions expressed  his  approval  of  that  indorsement 
as  correctly  conveying  the  ground  upon  which  the 
refusal  was  based.  A  letter  of  the  clerk  of  the 
peace  from  which  it  also  appeared  that  the  justices 
declined  to  hear  the  appeal  on  the  above  ground, 
was  by  consent  read  as  evidence,  during  the  fol- 
lowing  arguments:  '^ 

11  &  12  Yict.  c.  31,  s.  7,  enacts  that  "  no  appeal 
shall  be  allowed  against  any  order  of  removal,  if 
notice  of  such  appeal  be  not  given  as  required  by 
law,  within  the  space  of  twenty-one  days  after  the 
notice  of  chargeability  and  statement  of  the 
grounds  of  removal  shall  have  been  sent  by  the 
overseers  or  guardians  of  the  removing  parish 
to  the  overseers  or  guardians  of  the  parish  to 
which  such  order  shaU  be  directed,  unless  within 
such  period  of  twenty-one  days,  a  copy  of  the 
depositions  shall  have  been  applied  for  as  aforesaid 
by  the  last-mentioned  overseers  or  g^uardians,  in 
wnich  case  a  further  period  of  fourteen  days  after 
the  sending  of  such  copy  shall  be  allowed  for  the 
giving  of  such  notice  of  appeal."    .    .     . 

By  4  &  5  Will.  4,  c.  91,  s.  81,  the  grounds  of 
appeal  must  be  served  fourteen  days  at  least  before 
the  first  day  of  the  sessions. 

Henry  Janies,  Q.C.,  and  J.  W.  MeUor  showed 
cause. — The  appeal  miffht  have  been  tried  at  the 
Epiphany  sessions,  and  ought  at  least  to  have 
been  entered  and  respited  at  those  sessions, 
which  were  the  next  practicable  sessions  after 
the  service  of  the  notice  of  chargeability  and 
statement  of  the  grounds  of  removal.  In  Beg. 
V.  The  Justices  of  Sussex  (11  L.  T.  Rep.  N.  S. 
740;  34  L.  J.  69,  M.  C),  it  was  held  that  the 
appellants  have  not  by  11  &  12  Yict.  c.  31,  s.  9, 
twenty-one  days,  plus  the  fourteen  days  after  the 
delivery  of  the  depositions,  for  ^ving  notice  of 
appeal  absolutely,  so  as  to  entitle  tnem  as  of 
right  to  have  the  appeal  entered  and  respited,  if 
after  those  days  have  expired,  there  does  not  remain 
enough  time  before  the  sessions  to  deliver  an  effec- 
tive notice  of  appeal  according  to  the  practice  of  the 
sessions,  and  the  sessions  may,  in  their  discretion, 
refuse  to  respite  if  they  deem  that  the  appellants 
have  been  guilty  of  unreasonable  delay  m  giving 
their  notice  of  appeal.  Here  diere  was  certainly  un- 
reasonable delay  m  allowing  sixteen  days  to  elapse 
before  applying  for  a  copy  <3  the  depositions  and  in 

§iving  notice  of  appeal.  This  court  may  review  the 
ecisionof  the  justices,  as  in  the  LwerpooL  United  Qas 
Light  Company  v.  The  Overseers  of  Everton  (23  L.  T. 
Rep.  N.  S.  813 ;  40  L.  J.  104,  M.  C),  and  should 
it  IS  submitted,  decide  that  under  the  circum- 
stances the  appeal  ought  to  have  been  entered  at 
the  Epiphany  sessions,  and  was  in  fiust  brought  too 
Iftte. 
Adams,  Q.  C.  and  Busuard,  in  suppcnt  of  the 


rule. — The  justices  were  in  error  when  they  sup- 
posed that  all  discretion  was  taken  from  them  by 
Meg  V.  The  Justices  of  Susseo^  That  case  did  noi 
prescribe  an  inflexiole  rule,  but  left  the  jnstioes 
free  to  decide  upon  the  facts  what  were  the  next 
practicable  sessions  whereat  the  app^d  might  be 
heard.  The  facts  then  show  clearly  that  there  was 
not  the  full  period  allowed  by  statute  between  the 
notice  of  removal  and  the  Epiphany  seeaiona,  and 
therefore,  the  appellants  had  a  right  to  go  to  the 
next  practicable  sessions,  viz.,  Easter. 

Cur.  €id9.  vulL 

June  11. — Hannbk,  J. — I  have  looked  at  the 
case  of  Beg  v.  The  Justices  of  Susses^  cited  and 
relied  on  lor  the  respondent,  and  I  have  anrived 
at  the  conclusion  that  this  rule  must  be  made  abso- 
lute. The  justices  evidently  proceeded  on  the 
assumption  that  they  were  bound  by  the  deci- 
sion in  Beg,  v.  Justices  of  Sussex,  and  wen 
thereby  precluded  from  entering  upon  the  con- 
sideration as  to  whether  the  Epiphany  aeosions 
were,  in  fact,  the  next  practicablelsessions  or  other- 
wise. That  is  shown  by  the  note  upon  the  brief 
of  the  counsel  who  represented  the  ypellant^ 
and  by  the  letter  of  the  clerk  of  the  peace. 
But  the  justices  were  mistaken  in  their  view.  It 
was  for  them  to  decide  whether  the  Spiphaiqr 
sessions  were  the  next  sessions  practicable  for  tb 
trial  of  the  appeal,  and  the  above-mentioned  caee  in 
no  way  prevented  them  from  determining  thiA 
question.  If  I  could  plainly  see  that  the  Epiphai^ 
were  the  next  practicable  sessions,  I  shoula  not  m 
the  nuindamus  go,  but  I  am  unable  to  satis^ 
myself  upon  that  point.  It  depends  on  matters  A 
which  the  justices  are  die  proper  judges,  but  which 
were  not  gone  into.  By  niakms  this  rule  absohite 
the  whole  question  will  arise  Defore  the  jostioeB 
again,  when  they  can  inquire  into  the  present 
question. 

Attorneys  for  the  appellants,   Young^  MitfUm, 
Teesdale,  Nelson,  and  Co.,  for  Shaw,  Tamworth. 

Attorney  for  the  respondents,  B,  N,  W^i'tttm,  lor 
Henry  Goodger,  Burton-on-Trent. 


KZDDLE8SZ  8SS8ZOV8. 


Tuesday,  Aug.  22,  1871. 
(Before  Mr.  Serjeant  Cox.) 
Reg.  v.  Taylor  and  Smith. 

Conspi/ra^cu — Evidence. 

Prisoners  were  hCdicted  for  conspiring  to 

larceny.    A  second  count  charged  a/n  aiiempt  to 
commit  a  la/rcewy. 

The  evidence  was  that  the  two  prisoners,  wUh  msr 
other  boy,  were  seen  by  a  policeman  to  sii  iooslksr 
on  some  doorsteps  near  a  crowd,  and  whe%  s 
weUrdressed  person  ca/me  up  to  see  wluU  wcu  go^ 
on,  one  of  the  prisoners  made  a  sign  to  the  oiksrst 
a/nd  two  of  inenh  got  up  and  followed  the  verssm 
into  the  crowd.  One  of  them  was  seen  to  ^ft  As 
tail  of  the  coat  of  a  man,  as  if  to  ascertain  iffktn 
was  anything  in  the  pocket,  but  making  no  visHHs 
cUtempt  to  pick  the  pocket,  and  to  plaea  a  hand 
against  the  dress  of  a  woman  but  no  actual  a/t- 
tempt  to  insert  the  hand  into  the  pocket  vxu  o^ 
sei-ved.  Tfisn  titey  returned  to  Oi^  doot^step  mi 
resumed  their  seats.  They  repeated  this  two  m 
three  times.  There  was  no  proqf^  im^prse&sr 
eerit  other  ffum  this  proeesdmg  I 

JJeM»  mot  io  be  m^0laieni  evidmos  t^a  eontfirmf^ 
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mUo,  noi  to  he  widente  of  an  attempt  to  BteaX, 
I  prisoners  were  indicted  for  oonspirinff  to- 
r  to  commit  larceny  from  the  persons  of  Her 
^8  sabjects. 

ither  cotmt  in  the  indictment  charged  an 
[>t  to  commit  a  larceny. 
4y  for  the  prosecution, 
ras  proved  by  two  detective  officers  that  a 
was  collected  in  the  streets ;  that  the  pri- 
^  with  another  boy,  were  sitting  on  a  door- 
that  when  a  well-dressed  man  or  woman 
iO  look  into  the  crowd  one  of  the  prisoners 
d  the  others,  whereopon  two  of  tnem  rose 
Uowed  that  person.  In  the  case  of  a  man, 
rere  seen  to  lift  his  coat-tail,  as  if  to  ascer- 
ihere  was  anything  in  his  pocket ;  but  they 
t  attempt  to  insert  a  hand  in  the  pocket, 
case  of  a  woman,  they  went  and  stood  by 
ie;  the  hand  of  one  d  the  prisoners  was 
I  be  a^inst  her  gown,  but  it  was  not  seen 
mptea  to  be  thrust  into  her  pocket,  nor  was 
mplaint  made  by  these  persons  of  any  such 

Seijt.  Cox. — ^There  is  no  evidence  either 
Dspiracy  or  of  an  attempt  to  steal.  To  con- 
an  attempt,  some  act  must  be  done  towards 
nplete  offence.  Feeling  a  coat-tail  to  ascer- 
there  is  anything  in  the  pocket  is  not  an 
tt  to  do  the  act  of  picking  a  pocket,  for  it  may 
>  nothing  was  found  to  to  in  it,  and  therefore 
d  not  proceed  to  the  commission  of  the  act 
and  if  there  was  nothing  in  the  pocket,  even 
^  the  hand  into  it  has  been  held  not  to  be 
nnpt  to  steal.  But  here  there  is  not  any 
hat  the  pocket  either  of  the  man  or  woman 
led  anything,  or  indeed  that  they  had  any 
I  at  all. 

{y. — But  the  count  for  conspiracy  meets  this 
on.  It  charges  them  with  conspiring 
IT  to  commit  larceny,  which  is  an  indictable 
,  and  it  will  be  for  the  jury  to  say  if  being 
vt  and  acting  together  in  the  manner  de- 
is  not  evidence  that  they  had  concocted  a 
of  robbery. 

Serjt.  Cox. — To  sustain  a  charge  of  con- 
there  most  be  evidence  of  concert  to  do  the 
ict.  In  cases  of  treason,  where  the  law  of 
Bcv  has  been  most  frequently  applied,  some 
«  has  usually  been  given  of  something  said 
3  by  the  defendants  previously  to  the  com- 
i  or  attempted  commission  of  the  act  for 
they  have  conspired,  from  which  the  con- 
may  be  inferred.  The  peculiarity  of  this 
that  the  only  evidence  of  conspiracy  is  the 
)lf,  and  the  manner  in  which  it  was  done. 
Ml,  according  to  the  view  which  I  have  just 
if  the  act  itself,  it  was  not  illegal,  because  it 
<  amount  to  an  attempt  to  pick  pockets.  It 
I  to  me  to  be  impossible  to  say  that  the  doing 
t  not  illegal  is  evidence  of  a  conspiracy  to  do 
;al  act,  there  being  no  other  eviaence  of  the 
acj  than  the  act  so  done.  I  cannot  allow 
)  to  go  to  the  jury.  The  point  is  a  very 
le,  and,  I  think,  quite  new ;  but  I  am  so 
of  opinion  that,  whatever  may  be  the  sus- 
a»  to  the  intentions  of  the  prisoners,  there 
ifficient  evidence  to  justify  tneir  conviction, 
fltnnot  reserve  it. 

Not  guiUy, 


JUDZCZAZi  COKKITTEE  OF  THE 

PBzvY  coirarczL. 

S^ported  hj  Douolai  KivosroftD,  Esq.,  Barriflter-ftt-Law. 

Noo.  U  and  15,  1870,  and  Feb.  11,  1871.  ' 

(Present:  the  Biffht  Hon.  the  Archbishop  op 
Canterbury,  the  Lord  Chancellor,  Lord 
Chelmspord,  and  Sir  B.  Philldcore.) 

Noble  v,  Votset  (Clerk). 

Heresy — Atonement — Incarnation  —  Justification — 
Divinity  of  Okriat — Revelation — Authority  of  the 
Bible  —  Sentence  —  Oanone  of  construction  — 
Opinions  ofdioines. 
In  proceeding  against  the  appellant,  a  clergyman  of 
the  Church  of  England, 

Held,    hereby    to    have    maintained    in    a    book 
wriMen    and    publislied    by    him  :  First,    that 
Christ    did    not    make    a    reconciliation    for 
sin;    that  he  was  not  made  a  sa^crifice  to    re- 
concHe   Ood   to  men;    and   that   there   was  no 
need  for  any  such  sacrifice,  nor  any  place  for  such 
in  the  purpose  of  Ood;  secondly,  that  Christ  did 
not  bear  the  punishment  due  to  men*s  sins,  nor 
suffer  in  their  stead;  thirdly,  that  men  are  not 
by  nature  children  ofOod^s  wrath;  that  men  are 
not  under  a  curse  ;  that  there  is  no  curse  to  be  removed 
by  the  shedding  of  the  innocent  blood  of  Christ ; 
that  the  doctrme  of  the  fall  of  man  is  contrary  to 
the  teaching  of  Christ;  fourthly,  that  mankind 
needs  no  justtfi>cation,    or  that  sahiaiion  is   not 
through  justification ;    and  that  Jusfifi>cation  by 
faith  is  contrary    to    the    teaching    of  Christ; 
Mhly,  that  Christ  is  no  more  Very  God  of  Very 
God,  begotten  not  made,  than  msn  are;  that  the 
worship  of  Christ  is  idolatry ;  that  the  idea  of  the 
i/ncarnation  of  Christ  takes  its  rise  in  unbelief; 
that   the   expected   return   of    Christ   to  judae 
the  world  is  an  unreasonable  belief;    that   the 
worship  of  the  Father,  Son,  and  Holy  Ghost  is  the 
worship  of  three  Gods;  and  that  the  belief  in  the 
Godhead  of  the  Son  and  the    Holy   Ghost   as 
eaopressed  in  the  Nicene  Creed  weakens  and  dis- 
guises the  belief  in  one  God,  the  Father ;  sixthly, 
that  revelation  of  a  knowledge  of  God  by  means  of 
any  book  is  impossible,  and  that  the  mdytrue  revela- 
tion  is  through  the  Jieart  of  man;   that   in  the 
Holy  Scriptures  there  are  many  irreconcileable 
contradictions ;  that  tho  authority  of  the  Gospel 
a/ycording  to  St.  John  is  doubtful,  and  ought  not 
to  be  appUed  to  establish  any  doctrine ;  and  that 
the  saia  Chspel  represents   Christ  as   speaking 
words  which  he  never  spoke,  and  whicJh,  if  spoken, 
could  not  hajve  been  believed. 

These  charges  hewing  been  proved,  the  Judicial  Com- 
mittee  pronouticed  sentence  of  deprivation,  with 
an  opportunity  to  the  defendant  to  retra^^t  his 
errors  within  a  week. 

The  ccunons  of  construction,  applicahle  in  charges  of 
heresy,  as  laid  down  in  decided  cases,  while  th^ 
aUow  to  the  party  accused  a  fair  and  reasonable 
latitude  of  opinion  with  reference  to  conformity  of 
the  defendant* s  language  with  the  Articles  and 
Form/ulariss  of  the  Church,  o^ord  no  sanction  to 
the  suggestion  that  unless  the  defendant  use 
language  in  contradiction  totidem  verbis  of  the 
ArHdes,  lie  may  express  opinions  repugnant  to  or 
inconsistent  wUh  the  dear  oonstnustion  of  the 
Articles. 

Qm)taiion9frwn  dimnes  maif  he  used  for  ihepwposB 
of  showmg  ikat  ihe  dooirviM  ita  q^MAiUyifc  Wsa'NMm^ 
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held  miihout  offence,  but  not  for  th«  fwrpote  of 
showing  thai  othtr  heretical  doeirinei,  not  the 

gvbjeet  of  charge,  haae  been  maitdained  in/  dimnet, 
against  whom  no  proceedings  for  heresy  have  been 

This  was  bd  appeal  From  e,  judgment  of  the 
Chancery  Court  of  York  (reported  in  23  L.  T.  Eep. 
N.  S.  169}  in  a  cauae  of  heresy  promoted  by  the 
respondent  s^nst  the  appellitnl. 

The  Judicial  Committee  having  admitted  the 
articles  to  prooF,  retained  the  caoae  at  the  request 
of  both  pirticB  {23  L.  T.  Bep.  N.  S.  822),  and 
proceeded  (o  hear  the  esse  on  the  merite. 

Sir  J.  D.  Coleridge,  Q.C.  (Solicitor- General).  Sir 
B.  Palmer,  Q.C,  Archibald  and  Cowie,  for  the 
promoter,  cited : 

The  Qorham  Case,  Bmd.  ft  F.  06 ; 

BitKop  of  Satuburv  *<  Williams,  and  Andot  t. 
Wiiton,  2  Hoo.  P.  C,  N.  S.  875 1  6  L.  T.  Bep.  K.  S. 
727;  8Id.  787: 

Htath  1.  BurdfT,  IS  Moo.  P.  C.  1 ;  fi  L.  T.  Eep.  N.  S. 
563: 

B.  T.  Cariilt,  3B.A  Aid.  161 ; 

R.  T.  Wiatans,  26  St.  Ti.  654  i 

Godolphin's  Eooleaiaatical  I«w,  562. 
The  defendant  (the  Bev.  Charles  Tojeey),  in 
peraon,  contended  that  he  had  not  exceeded  the 
limits  of  that  liberty  of  belieF  nhich  previo  8  de- 
cisions had  established.  Farther,  on  all  the 
doctrines  alleged  to  hare  been  impugned  by 
himself,  eminent  divines  oF  nnimpeached  orthadoxy 
had  departed  from  the  sense  and  spirit,  and  in 
some  msbinceB  contradicted  the  words,  of  the 
Articles  and  Creeds.  The  fact  that  these  divines 
had  not  been  prosecuted  For  heresy  ma  at  least 
evidence  of  the  practice  of  the  Church  in  favour  of 
freedom  of  opinion.  The  appellant  proceeded  bo 
oite  varions  passages  from  the  works  of  the  Arch- 
bishop of  York,  Dean  Stanley,  Rev.  F.  D.  Maurice, 
Archbishop  Whately,  Canon  Liddon,  Canon 
Kingsley,  Dr.  Pusey,  Bev.  J.  LI.  Davies  and  other 
modem  divines.  Iii  the  course  of  these  citations, 
Lord  CnELVSFOHD  observed  that  he  understood 
these  opinions  to  be  quoted  merely  to  show  the 
freedom  with  which  other  clergymen  had  dealt 
with  the  Articles  and  Formularies,  and  that  the 
defendant  therefore  claimed  for  himself  a  like 
latitude. 

The  Defendant :  That  is  precisely  my  object. 
Sir  B.  FmLLiMOKE :  The  course  we  nsnally 
allow  is  that  opinions  similar  to  those  of  the  de- 
fendant are  qnoted.  But  it  would  be  unfair  to 
accept  the  citation  of  opinions  of  divines  on  other 
points  than  those  the  sul^ect  of  the  charge. 

The  Lord  Csascbllor:  In  Burder  v.  Heath  {uhi 
sup.)  quotations  were  allowed  with  the  view  of 
ehowir^  that  "  the  doctrine  in  question  had  been 
held  without  offence  by  other  divines  of  the 
Church."  But  when  the  issue  to  be  tried  is  the 
alleged  violation  of  cert^n  specified  Articles  of 
Behgion.  the  quotation  of  passages  to  show  that 
other  persons  had  advanced  views  inconsistent 
with  other  and  distinct  Articles  of  RehKion  serves 
no  useful  purpose,  and  could  only  launch  the  ooart 
on  a  wide  inquiry,  leading  to  no  result.  It  would 
be  impossible  to  try  the  case  of  all  these  persons 
behind  their  backs. 

The  SoUcitor-Oenered  replied,  after  an  intimation 
From  the  Lord  Chancellor  that  the  opinions  cited 
were  beside  the  issue,  and  that  he  might  conline 
his  reply  to  the  question  whether  the  defendant 
had  contravened  the  Articles  of  Religion  in  the 
ur  set  Oat  in  the  wtialea  of  charge. 


FA.  11. — Judgment  was  delivered  by  the  Lou 
Gh^jtcbllok  (who,  after  stating  the  previous  pro- 
ceedings, and  the  substance  of  t^e  artides  cf 
charge,  proceeded)  :  —  The  chargee.  thavfore, 
against  tne  appellant  are  thirteen  in  numbor, 
which  may  be  arranged  onder  the  fidlowing 
dasses :  1.  Alleged  errors  concerning  the  re- 
conciliation oF  God  to  man  by  the  sacrifice  or 
propitiation  of  Onr  Lord  Jeans  Christ,  and  as  to 
the  necessi^  of  such  recondlia^n.  2.  Alkaed 
errors  as  to  the  Incarnate  Godhead  of  Onr 
Lord,  and  the  doctrine  of  the  Holy  Trinity.  3. 
Allied  errors  as  to  the  authwity  of  the  Saip- 
tures  or  Holy  Writ.  Before  nrmniiimg  the  charges 
and  comparing  the  proofs  adduced  from  the  app«- 
lilt's  publications  with  the  charges  fbuoocd 
thereon,  and  with  the  Articles  and  Formnlaiias 
of  the  Church  alleged  to  have  been  oontravened, 
it  will  be  well  to  enunciate  briefly  the  rules  <^ 
judicial  exposition  with  reference  to  the  Articki 
and  Formularies  of  the  Church.  In  this  renieet 
we  have  the  guidance  of  previous  and  recent  oed- 
sions  of  this  tribunal  expressed  in  clew  and 
definite  language.  In  the  cases  arising  on  the 
work  called  Essays  and  Beviews  [Wuliams  v. 
Bishop  of  SaUebury,  and  WHeon  v.  FendaU,  2  Uoa 
P.  C,  N.  S.,425;  6  L.  T.  Bep.  N.  S,  727;  914 
787),  Lord  Westbury,  in  delivering  the  opinion  of 
the  committee  s^d,  "  Oar  province  is,  on  the  OM 
hand,  to  ascertain  the  true  oonstruction  of  thoM 
Articles  of  Beligion  and  Formulariee  referred  to 
in  each  charge  according  to  the  l^al  rules  for  ths 
interpretation  of  statutes  and  written  inBtrnmools; 
and.  on  the  other  hand,  to  ascertain  the  idain 
grammatical  meaning  of  tbe  passages  which  ars 
chained  as  being  contrary  to  or  iuconsiatent  with 
the  doctrine  of  tbe  Church  ascertained  in  tbe 
'  manner  we  have  described."  But  it  is  to  be 
observed,  that  in  inquiries  of  the  nature  now  he- 
fore  uB.  the  committee  is  not  compelled,  as  in 
cases  affecting  the  right  to  profierty,  to  affix  a 
definite  meaning  to  any  given  Article  of  BeligicB 
]  the  construction  of  wmcn  is  fairly  open  to  donbt, 
I  even  should  the  committee  itself  be  ot  opinion  (on 
argument)  that  a  particular  construction  was  sop- 

Krted  by  the  greater  weight  of  reaeonins-  'Hins, 
ird  Stowell.m  the  case  oF  Her  Mt^est^s  Protrs- 
raiOT  V.  Stone  (1  Consiat.  4'2B),  thus  eipreesea  him- 
selF ;  "  I  think  myself  bound,  at  the  same  time,  to 
declare  that  it  is  not  the  dut^  or  inclination  of 
this  court  to  be  minute  and  rigid  in  applying  pn- 
oeedings  of  this  nature,  and  that  if  any  Articla  ii 
really  a  subject  of  dubious  interpretation  it  woald 
be  lughlj^  improper  that  this  court  should  fix  oa 
one  meaning,  and  prosecute  all  those  who  boU  a 
contrary  opmion  regarding  its  interpretation.  It 
is  a  very  different  thing  where  the  anthority  of  the 
'  Articles  is  totally  eluded,  and  the  purtr  ddibe- 
i  rately  declares  the  intention  f£  teaching  dootrinei 
contr^f  to  them."  We  bare  thought  it  right  to 
I  refer  to  the  canons  of  construction  thus  jodioially 
expressed,  because  on  the  one  hand  they  allow  n 
the  party  accused  a  fair  and  reasonable  Jatitnde  of 
opinion  with  reference  to  his  conformity  to  the 
Articles  and  Formularies  of  the  Churoh,  aad  on 
the  other  they  afford  no  sanction  whatever  to  the 
contention  of  Ur.  Vo^sey,  that  nnless  then  be 
found  in  the  publication  complained  of  aoouhra- 
diction  totidem  verbis,  of  some  passage  in  tltf 
Articles,  he  is  at  liberty  to  hold,  or  rather  to  pab- 
>^-^  -nunions  repugnant  to  or  inoonuotent  with 
ilear  oanstruotioa.  As  regHida  Umo  AitJita 
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of  Religion  as  to  the  construction  of  which  a  rea- 
sonable doabt  exists,  the  question  may  arise  how 
&r  opinions  of  a  similar  character  to  those  charged 
to  be  heretical  have  been  held  b^  eminent  divines 
without  challenge  or  molestation,  because  the 
proof  of  their  Imying  been  so  held  may  tend  to 
show  the  bona  fides  of  the  doubt.  In  this  respect 
also  we  have  ample  guidance  from  authority :  and 
it  will  be  found  that  where  the  Article  in  question 
is  snbject  to  reasonable  doubt,  and  eminent  divines 
have  held  opinions  similar  to  those  impugned  in 
the  case  before  the  court,  that  circumstance  alone 
has  been  held  to  be  of  great  weight  in  inducing 
the  court  to  aUow  a  similar  latitude  of  construc- 
tion to  the  party  accused,  without  itself  deciding 
npon  the  construction  of  the  Articles.  Thus,  in  the 
case  of  WiUiama  v.  The  Bishop  of  Salishury  {ubi 
tup.),  the  jud^pnent  of  the  committee  contains  this 
pass^e :  '*  It  IS  obvious  that  there  may  be  matters  of 
oocfcnne  on  which  the  Church  has  not  ^ven  any 
definite  rule  or  standard  of  faith  or  opimon ;  there 
maybe  matters  of  religious  belief  on  which  the 
requisition  of  the  Church  may  be  less  than  Scrip- 
ture may  seem  to  warrant;  there  may  be  very 
irany  matters  of  religious  speculation  and  inquiry 
on  which  the  Church  may  have  refrained  from  pro- 
nouncing any  opinion  at  all.  On  matters  on  which 
the  Ohurch  has  prescribed  no  rule  there  is  so  far 
freedom  of  opinion  that  they  may  be  discussed 
without  penal  consequences.  Nor  in  a  proceeding 
like  the  present  are  we  at  liberty  to  ascribe  to  the 
Church  any  rule  or  teaching  which  we  do  not  find 
expressly  and  distinctly  stated,  or  which  is  not 
plainly  mvolved  in  or  to  be  collected  from  that 
which  is  written."  To  proceed,  then,  to  the  par- 
ticular offences  charged  to  have  been  committed 
by  Mr.  Yoysey.  In  the  passages  cited  from  his 
publication  called  The  Sline  and  the  Stone,  in 
the  7th,  8th,  and  9th  articles  of  charge,  he  is 
alleged  to  have  maintained  the  following  positions : 
— 1.  That  Christ  has  not  made  an  atonement  or 
reconciliation  for  sin,  and  has  not  been  made  a 
sacrifice  to  reconcile  the  Father  to  us :  (10th  art. 
of  charge.)  2.  That  there  is  no  need  of  any 
atonement  or  sacrifice,  nor  any  place  for  such  in 
the  purpose  of  God :  (11th  art.  of  charg^.)  3.  That 
Chnst  did  not  bear  the  punishment  due  to  our 
sins,  nor  suffer  in  our  stead,  and  that  to  think 
that  he  did,  or  that  it  was  necessary  that  he  should 
suffer,  is  ihe  most  revolting  of  all  the  popular 
beliefe :  (12th  art.  of  charge).  The  13th  article  of 
diarge  we  have  rejected.  iTow,  the  2nd  Article  of 
Beligion  expressly  asserts  that  Christ  "truly 
suffered,  was  crucified,  dead,  and  buried  to  recon- 
cile His  Father  to  us,  and  to  be  a  sacrifice,  not 
only  for  orijnnal  guilt,  but  also  for  all  actual  sins 
d  men."  The  15th  Article  of  Beligion  declares 
that  Christ  "  came  to  be  the  Lamb  without  spot, 
who,  by  sacrifice  of  Himself  once  made,  should 
take  ftway  the  sins  of  the  world.''  And  the  31st 
Article  of  Beligion  declares  that  "  The  offering  of 
Christ  once  made  is  that  perfect  redemption,  pro- 
pitiation, and  satisfaction  for  all  the  sins  oi  the 
whole  world,  both  original  and  actual,  and  that 
there  is  none  other  satisfaction  for  sin  but  that 
alone.''  We  cannot  doubt  that  these  lastly-men- 
tkmed  Articles  of  Beligion  assert  in  plain  language 
thai  Christ  was  crucified  to  reconcile  His  Father 
to  OS  (that  is,  to  mankind),  and  was  a  sacrifice, 
and  that  He  came  by  the  sacrifice  of  Himself  to 
take  awi^  the  sins  of  the  world— that  the  offering 
of  ff^^<^^^  oDoe  made,  is  a  perfect  "  propitiation 


and  satisfaction  for  the  sins  of  the  whole  world  " — 
and  that  there  is  none  other  satisfaction  for  sin 
but  that  alone.  Neither  can  we  doubt  that  it  is 
plainly  inconsistent  with  such  statements  to  say 
that  Christ  has  not  made  a  reconciliation  for  sin, 
or  has  not  been  made  a  sacrifice  to  reconcile  His 
Father  to  us;  or  that  there  is  no  need  for  any 
sacrifice,  nor  any  place  for  such  in  the  purpose  of 
Qod,  It  will  only  remain,  then,  to  inquire  as  to 
the  first  two  charges  against  Mr.  Yoysey,  whether 
he  has  in  the  passages  of  his  work  cited  in  that 
behalf,  asserted  the  propositions  therein  charged. 
Before  doine  so  it  may  be  well,  however,  to  observe 
that  when  the  Articles  of  Beligion  speak  of  sacri- 
fice and  of  oblation,  and  speak  also  of  Christ  being 
the  Lamb  without  spot,  and  of  His  offering  of 
Himself  being  a  perfect  satisfaction,  and  further 
allege  that  there  is  none  other  satisfaction  for  sin 
but  that  alone, — it  is  impossible  to  construe  the 
word  "  sacrifice "  in  any  other  sense  than  that  in 
which  it  is  ordinarily  used,  viz.,  as  an  offering  to 
God — and  that  as  such  offering  Christ's  sacrifice  is 
alleged  to  be  a  satisfaction,  and  the  only  satisfac- 
tion, for  the  sins  of  the  world.  Let  us  consider, 
then,  the  following  passages  in  the  appellant's 
publication,  as  cited  m  the  articles  of  charge : — 
"  He "  (meaning  the  Saviour)  "  never  hinted  at 
such  a  doctrine  as  that  of  the  Fall  of  Man,  or  the 
Atonement  by  sacrifi'^,  or  Justification  by  Faith. 
He  never  taught  that  men  needed  to  be  accounted 
righteous  before  Gt>d,  or  needed  any  mediator  to 
propitiate  his  wrath,  or  to  draw  them  to  Himself- 
All  these  notions  were  Jewish,  and  Christ  never 

five  any  sanction  or  encouragement  to  them  that 
have  oeen  able  to  discover.  And,  again  "  Sin- 
cere sorrow  for  sin  is,  or  oueht  to  be,  enough  to 
make  a  man  quite  reconcile  and  at  peace  with 
God;  at  least  so  our  Lord  teaches.  We  do  not, 
therefore,  need  any  atonement  or  justification 
We  need  no  atonement,  for  Gk>d  requires  none. 
We  do  not  want  to  be  justified,  we  do  not  want  to 
be  accounted  righteous  at  all  when  we  are  not 
righteous ;  we  omy  desire  to  be  made  righteous  in 
God's  good  time.  We  seek  reconciliation  with  God 
as  a  sorrowful  and  guilty  son  seeks  reconciliation 
with  a  father :  '  I  will  arise  and  ^o  to  my  Father,' 
&c.  The  Father  in  heaven  receives  and  embraces 
us,  only  with  a  compassion  more  tender,  and  a  love 
more  oivine  and  inexhaustible.  So  we  leave  these 
Pauline  doctrines  for  those  who  need  them,  thank- 
ing our  heavenly  Father  that  through  His  Son 
Jesus  Christ  we  have  learnt  a  better  and  surer  way 
to  that  peace  of  God  which  passeth  all  understana- 

ing The  majority  of  Christians,  though 

fast  tending  to  a  change  m  their  views,  still  mam- 
tain,  like  the  Christianised  Jews  of  the  first  cen- 
tury, a  belief  in  a  God  who  requires  sacrifice — 
actual  bloodsheddin^ — mediation  instead  of  per- 
sonal communion  with  the  sinner,  and  is  the  God 
only  of  a  chosen  people ;  who  loves  the  few  that 
shall  be  saved,  and  leaves  the  rest  to  be  damned, 
and  who  only  loves  and  saves  the  few  because 

Christ  had  died  for  them  as  their  sacrifice 

To  us  God  is  a  Father,  and  we  are  His  children ; 
and  if  this  be  true  it  sweeps  away  the  dusty  cob- 
webs of  mediation,  intercession,  sacramental  sacri- 
fice, and  all  the  sacred  and  consecrated  follies 
which  grow  out  of  it.  We  want  neither  altar  nor 
sacrifice,  neither  victim  nor  priest,  no  sprinkling  of 
blood,  no  fumes  of  burning  incense  to  render  our 
approach  to  the  mercy-seat  of  God  more  reverent 
or*  more  soooessfaL  .  .  ,  .  I  moat  own,  however^ 
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that  while  I  thoroughly  and  heartily  embrace  the 
truth  that  Christ  l^  our  example,  I  cannot  bo 
readily  embrace  what  is  often  understood  by  the 
statement  that  he  is  a  sacrifice  for  sin.  In  one 
sense,  Christ  was  indeed  a  sacrifice.  His  life  was 
sacrificed  to  the  bigotry  and  blind  malice  of  chief 
priests  in  Judca.  He  was  a  sacrifice,  too,  in  the 
sense  of  laying  Himself  open  to  persecution  by  an 
honest  discharge  of  his  duij,  and  in  not  trying  to 
escape  trouble  by  a  violation  of  principle.  Sin, 
too,  caused  His  death,  as  it  was  sinftil  to  bear 
malice  towards  one  so  innocent  and  good,  and  still 
more  sinful  to  put  Him  to  death  lor  the  daim 
which  He  made  tor  Himself  and  for  us  all — that 
God  was  His  Father  and  our  Father,  and  we  are 
His  sons.  But  in  what  sense  the  death  of  Jesus 
Christ  was  a  substitute  for  the  punishment  of  your 
sins  or  mine  I  cannot  discover.  Theologians  may 
be  right,  but  until  I  can  see  reasonable  ground  for 
their  opinion,  I  must  keep  my  own.  I  can  surely 
•ee  and  thankfully  confess  that  His  death  has  done 
me  good,  that  his  sacrifice  has  been  most  beneficial 
to  the  world  in  teaching  and  encouraging  true 
heroism,  true  manliness,  and  true  ob^ence  to 
God's  will.  Had  He  not  been  martyred  for  the 
truths  which  He  taught,  those  truths  would  pro- 
bably have  been  far  longer  in  making  their  way 
among  men;  and  England,  at  this  hour,  might 
still  nave  been  in  Pagan  darknes.  But  then  I 
know  that  this  is  not  the  common  meaning  of  the 
words  '  Christ  suffered  for  us,'  and  I  do  not  wish 
to  pretend  to  put  that  meaning  on  them  while  I 
am  using  them  in  a  totally  different  sense."  We 
think  tnat  the  expressions  contained  in  these 
passages,  and  particularly  in  the  last  extract,  cannot 
De  reconciled  with  the  teaching  of  the  2nd,  15th, 
and  31st  Artides  of  Religion  as  regards  Christ 
being  crucified  to  reconcile  the  Father  to  us — and 
the  necessity  of  a  sacrifice  for  sin — and  we  hold, 
therefore,  that  the  10th  and  11th  articles  of  charge 
are  proved  against  the  appdlant.  As  regards  the 
third  charge  against  the  appellant,  contained  in  the 
12th  article  of  charge,  namely,  that  he  has  asserted 
**  that  Christ  did  not  bear  the  punishment  due  to 
our  sins,  nor  suffer  in  our  stead  and  for  us,  and 
that  to  think  that  He  did,  or  that  it  was  necessary 
he  should  so  suffer,  is  infinitely  erroneous  and  dis- 
honouring to  God,  and  is  the  most  revolting  of  all 
the  popmar  beliefs," — we  may  remark  that  the 
somewhat  uncharitable  denundation  by  the  ap- 
pellant of  all  who  may  happen  to  differ  from  him 
m  holding  this  popular  belief,  is  not  the  substance 
of  the  charge.  The  question  is,  whether  it  be  or  not, 
consistent  with  the  Articles  of  Religion  to  deny 
that  Christ  bore  the  punishment  due  to  our  sins,  or 
suffered  in  our  stead.  We  think  that  to  deny 
this  statement  without  any  qualification  is  incon- 
sistent with  the  plain  meaning  of  the  2nd  and 
the  15th  Articles  of  Religion  already  cited;  the 
latter  of  which  Articles  is  headed,  "  Of  the  one 
Oblation  of  Christ  finished  on  the  Cross,"  and  pro- 
ceeds to  describe  that  offering  to  be  the  perfect 
redemption,  propitiation,  and  satisfaction  for  the 
sins  of  the  whole  world.  In  these  Artides  also 
our  Lord  is  described  as  without  spot,  i.  e.,  sinless, 
and  as  suffering  the  painful  death  of  the  cross, 
which  is  styled  His  offering  of  Himself,  and  the 
result  of  his  suffering  so  offered  is  said  to  be  the 
redemption,  propitiation,  and  satisfaction  for  aU 
the  Bins  of  the  wboh  world,  both  original  and 
aetual.  It  is  not  consistent  with  sndi  statementB 
to  AVer  witiiont  anjr  qaalificatioii  that  He  did  tic(t 


bear  the  punishment  due  to  our  sins,  nor  suffer 
in  our  st^d.  The  passage  we  have  lastly  dted  is 
one  in  which  the  appellant  might  seem  to  us  to 
admit  that  he  contravenes  the  Articles  of  Religion, 
for  he  fairly  says  that  the  common  meaning  of  the 
words  **  Christ  suffered  for  us  "  is  totally  Afferent 
from  the  sense  in  which  he  uses  those  words. 
Had  the  appellant  spoken  less  explicitly,  we  should 
have  been  oisposed  to  re^^ard  his  denial  of  the  doe- 
trine  in  question  as  having  reference  to  some  ex- 
aggerated statement  respecting  Christ  having 
borne  in  hell  the  punishment  aue  to  man's  sin; 
and  even  as  it  is,  we  are  not  unwilling  to  give  the 
appellant  the  benefit  of  this  doubt.  In  consider- 
ing these  first  three  charges,  as  in  the  considem- 
tion  of  those  that  follow,  we  have  been  most 
anxious  to  arrive  at  a  fair  construction  of  Mr. 
Yoysey's  writings,  not  only  by  examining  the  con- 
text which  he  has  referred  to  as  bearing  on  the 
passages  dted,  but  also  by  attentively  considering 
whether  any  previous  writer,  himself  in  Holy 
Orders,  has  oeen  allowed,  with  impunity,  to  assert 
opinions  similar  to  those  of  the  appellant,  so  as  to 
anord  reasonable  ground  for  holomg  that  tlie  ap- 
pellant has  merely  availed  himself  of  the  privOege 
of  adopting  a  possible  interpretation  of  the  bm- 
guage  of  the  Articles,  although  it  may  appear  to 
us  that  such  interpretation  is  not  sound  or  correct 
But  we  can  find  nothing  of  the  kind.  The  appd- 
lent,  indeed,  constantly  refers  to  his  views  as  bemg 
different  from  genersklly  received  doctrine,  and  be 
does  not  in  his  book,  nor  has  he  in  his  argameiit» 
cited  any  authority  of  divines  holding  views  corre- 
sponding with  his  own.  He  founds,  indeed.  Us 
argument  mainly  on  the  denial  of  original  sin,  or 
any  original  curse  occasioned  thereby,  which  asser- 
tions form  the  subject  of  other  articles  of  ohar^; 
and  if  such  be  not  a  correct  view  of  the  meamng 
of  the  Articles  of  Religion,  it  is  not  surprising 
that  the  consequences  he  has  derived  from  tlus 
doctrine  should  be  equally  inconsistent  witli  them. 
We  have  not,  however,  forgotten  to  observe,  that 
a  considerable  portion  of  the  appellant's  argoxnentB 
in  his  writings  is  directed  a^unst  special  views  of 
vicarious  punishment  and  unputed  righteousness 
which  many  divines  have  held,  and  which  many 
other  divines  have  considered  exag^rated  and  un- 
reasonable. If  he  had  confined  himself  to  sndi 
arguments  as  he  might  think  fairly  adducible  in 
explanation  of  the  doctrine  enunciated  in  the 
Articles  of  Religion  as  to  Christ  suffering  for  ain, 
and  offering  Himself  as  a  lamb  without  spot  fbr  aU 
sins  origin^  and  actual  of  the  whole  world,  and 
being  crudfied  in  order  to  reconcile  us  to  His 
Father,  then  he  would  be  entitled  to  claim  a  lati- 
tude of  interpretation  which  has  been  allowed  to 
others ;  but  ne  does  not  profess  to  interpret,  he 
simply  denies  the  position  asserted  in  the  ArtideB, 
and  asserts  other  doctrines  inconsistent  witii  and 
repugnant  to  them.  We  now  proceed  to  consider 
the  fourth  and  fifth  charges  made  against  the  t/p- 
pellant,  viz.,  his  alleged  assertion  "  ^oat  mankoid 
are  not  by  nature  bom  in  sin  and  the  diildren  dt 
God's  wrath,  and  are  not  separated  from  God  hj 
sin,  and  under  His  wrath,  or  under  a  curse,  ana 
that  they  are  not  in  danger  of  endless  suffering 
nor  is  there  any  curse  to  remove  by  the  dnddiiig 
of  the  innocent  blood  of  Christ,  and  that  tihe  doc- 
trine of  the  faSl  of  man  is  contrary  to  ^e  *^>^i?M"g 
of  Jesus  Christ,**  cQatrarT,  it  is  contended,  to  Ae 
^d  «ad  ^\i  kcVi<d<a&  ctf  Ueligion  (see  7th  to^Loia  dt 
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mmt  or  justification,  that  salyation  is  not 
gh  justification,  and  that  the  doctrine  of  justi- 
>n  by  faith  is  contrary  to  the  teaching  of  Jesus 
t,"  which  is  alleged  to  contravene  the  2nd  and 
iirticles  of  Beligion :  (see  18th  art.  of  charge). 
the  2nd  Article  of  Beligion  asserts  that  the 
.  suffered  to  reconcile  the  Father  to  us  and  to 
sacrifice  not  only  for  original  guilt,  but  also 
[  actual  sins  of  men ;"  and  the  9th  Article  of 
ion  in  treating  of  "  original  or  birth  sin"  says 
''it  standeth  not  in  the  following  of  Adam 
but  that  it  is  the  fault  and  corruption  of 

man  that  naturally  is  engendered  of  the 
inff  of  Adam,  whereby  man  is  very  far  gone 
onginal  righteousness,  and  therefore,  in 
person  bom  into  the  world  it  deserveth  Qcd*8 
I  and  damnation."  We  think  that  the  plain 
ing  of  the  9th  Article  is  to  assert  the  exist- 
of  original  or  birth  sin,  and  to  state  that 
nn  exists  in  ever^  one  descended  from  Adam ; 
)f  it  every  man  is  very  far  gone  from  original 
xrasness ;  and  that  this  sin  "  deserves  God's 
.  and  damnation."  To  assert,  therefore,  that 
«n  are  not  by  nature  children  of  God's 
. — ^that  they  are  not  separated  from  Him  by 
lor  under  His  wrath,  appears  to  us  plainly 
listent  with  the  express  language  of  the 
les  of  Religion.  It  being  also  expressly  laid 
that  Christ  suffered  to  reconcile  the  luther 
,  and  to  be  a  sacrifice  for  original  sin,  it 
rs  to  us  to  be  in  contradiction  to  such 
lents  to  say  that  we  are  not  under  a  curse,  and 
here  is  no  curse  to  remove  by  the  shedding 
b  innocent  blood  of  Christ.  To  assert  also 
he  doctrine  of  the  &11  of  man  is  contrary  to 
aaoldng  of  Jesus  Christ,  whereas  th-d  9th 
e  plainly  asserts  the  doctrine,  appears  to  us 
itradict  the  Article.  The  question  how  far 
ial  of  the  doctrine,  that  man  being  bom  in 
therefore  an  inheritor  of  endless  suffering, 
f  contradicts  the  Articles,  may  be  open  to 
more  doubt,  regard  being  had  to  the  decision 
Uon  V.  FendaU  on  the  subject  of  assertions 
wSkKt  character  with  regard  to  the  duration 
)  punishment  of  the  wicked ;  but  with  this 
don  it  appears  to  us  to  be  clear,  that  if  the 
I  <4mrge  be,  in  fact,  established  by  the  appel- 
writings,  the  offences  therein  alleged  would 
Senoes  against  the  law  ecclesiastical.  Do, 
Hie  extracts  set  out  in  the  15th  and  16th 
m  dt  the  charge  bear  out  the  charge  P  The 
ant  in  the  first  of  these  extracts  says,  by 
if  censure  of  the  opinion,  **St.  Paul  said 
f  that  the  whole  human  race  should  be  set 
om  the  curse  in  consequence  of  what  Christ 
ad — '  As  in  Adam  all  <ue,  so  in  Christ  shall 

made  alive;'"  and  in  the  following  extract 
«,  after  citing  the  opinions  of  Augustine  and 
ton,  **  And  though  St.  Paul's  doctrine  is  the 
merciful,  yet  it  leaves  the  mind  aghast  at 
icture  of  God's  cursing  the  whole  race  of 
nd,  and  only  removing  that  curse  after 
appeased  by  me  shedding  of  innocent  blood. 
n  course,  was  simple  Judaism,  with  a  little 

genuine  Gospel  mixed  up  with  it — an  im- 
I  advance  on  tne  pre-existing  views,  but  still 
Bty  &r,  from  the  sublime  teaching  of  our 
ittnself ."  The  following  extract  should  also 
ondered :  **  He  therdore  (meaning  the 
i^  8t.  P^)  succeeded  in  teaching  many, 
§mm  and  Chntiles,  who  had  superstitions 
jawTfloe  in  eomiBOD,  to  b^Uetre  fM  the 


death  of  Christ  was  a  sufficient  atonement  for  the 
sins  of  the  whole  world ;  and  that  it  appeased  the 
wrath  of  God  entirely,  and  cancelled  the  curse 
against  mankind.    The  arguments  used  by  the 
Apostle  might  satisfy  the  Jews,  but  could  scarcely 
satisfy  us ;  as,  for  instance,  when  he  says,  *  Christ 
hath  redeemed  us  from  the  curse  of  the  law,  being 
made  a  curse  for  us,'  and  because  He  was  crucified, 
he  quotes  from  some  Jewish  record  that '  cursed  is 
every  one  that  hangeth  on  a  tree,'  as  if  the  mere 
outward  manner  of  Christ's  death  could  of  itself 
fhmish  any  satisfaction  to  the  human  mind  that 
that  death  removed  a  curse  from  the  whole  race. 
That  such  an  argument  could  be  used  bv  St.  Paul 
discloses  to  us  now  very  deep  down  these  Jews 
were  sunk  in  dogmatic  unreasonableness.    At  all 
events,  he  satisfied  them  that  as  by  Adam's  diso- 
bedience men  had  fallen  from  God,  so  by  the 
death  of  Christ  the  curse  was  removed,  and  by 
His  obedience  He  had  rendered  men  righteous  in 
the  siffht  of  God.    Those  who  were  dissatisfied 
with  tne  old  system  at  once  embraced  St.  Paul's 
nobler  and  more  rational  views,  and  thankfully 
owned  Jesus  Christ  as  their  Redeemer  and  Atone- 
ment, in  a  sense  which,  I  do  not  scruple  to  declare, 
was  never  taught  by  our    Lord   himself.     But 
what  could  a  «few  or  Pa^an  do  elseP  .  .  .  They 
[meaning  ritualists  or  priests]  are  (most  falsely, 
as  it  seems  to  me)  convinced  that  we  are  all  by 
nature  in  danger  of  endless  suffering ;  and  that, 
unless  we  obey  them  in  thought,  word,  and  deed, 
unless  they  pray  and  sacrifice  for  us,  and  they 
pardon  our  onences,  there  is  no  hope  for  us  beyond 
the  grave.    We  do  not,  then,  wish  to  be  ungrateful 
in  dediningtheir  interference  and  in  rejecting  their 
control.     We  simply  say  to  them,  *  Tou  have  made 
a  fatal  error  at  the  very  outset  of  your  principles. 
Tou  have  made  an  entirely  false  assumption  at  the 
very  beginning,  and  therefore  we  do  not  wonder 
that  your  course  is  altogether  a  foolish  and  mis- 
taken one.    You  say  we  are  by  nature  separated 
from  God,  or  under  His  wrath — chat  He  will  not 
hear  our  prayers,  or  forgive  our  sins  until  we  have 
been  baptised,  and  have  submitted  ourselves  to 
your  autnority.'    We  deny  this  entirely.    We  say 
that  we  are  not  separated  from  God  nor  under  His 
wrath ;  that  God  is  always  with  us  all,  and  we  are 
His  children  by  nature,  and  therefore  we  are  near 
and  dear  to  Hun  all  our  lives  through.    With  or 
without  your  help  we  need  no  redemption  in  the 
sense  in  which  you  offer  it  to  us.    Tou  are  telling 
us  we  have  got  no  friend  here  while  outside  your 
temple;    but  we  know  that  we  are  not    alone, 
because  our  Father  is  with  us,  and  you  can  offer 
no  friend,  no  Saviour,  no  Comforter,  so  good  and 
true  and  faithful  as  He.     We  are  therefore  not 
afraid  to  disobey  your  injunctions,  to  tear  up  your 
creeds,  and  to  despise  your  ordinances.    For  all 
these  are  based  upon  a  fundamental  mistake."    If 
in  the  above  extracts  the  appellant  had  been  simply 
combating  the  extreme  views  which   have  been 
adopted  by  some  divines,  either  with  reference  to 
what  is  commonly  called  Calvinism  on  the  one 
hand  or  Ritualism  on  the  other,  we  conceive  he 
would  have  been  fhlly  entitled  so  to  do ;  and  we 
should  have  been  glad  if  we  could  have  so  recon- 
ciled his  writings  with  the  doctrine  contained  in 
the  Articles  and  Formularies  of  the  Church,  but 
the  extracts  themselves  are  clearly  intended  to 
teach  that  in  no  sense  are  mankind  naturally  «fii^Ar 
rated  from  Qoi,  or  xaiAst  Qco^^  ^?mi(hi^  ^^?t£^^\^ 
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beginning,  and  as  occasioning  the  Ritualists,  on 
that  account,  to  take  a  foolish  and  mistaken  course. 
It  is  true  that  he  adds,  as  a  portion  of  the  error 
taught  by  them,  and  which  he  assumes  to  be  their 
doctrine,  "  God  will  not  hear  our  prayers,  or  forgive 
us  our  sins,  until  we  have  been  baptised,  and  have 
submitted  ourselves  to  your  authority,"  meaning 
the  authority  of  the  priest ;  and  if  tms  had  been 
all  it  might  have  aamitted  of  explanation  con- 
sistent with  the  doctrine  of  the  Church ;  but  the 
appellant  makes  his  meaning  clear,  not  only  by 
the  previously  cited  extract  concerning  St.  Paul  s 
teacning,  but  by  what  follows  the  last  cited  words, 
"  We  say  that  we  are  not  separated  from  Grod,  nor 
under  His  wrath ;  that  God  is  always  with  us  all, 
and  we  are  His  children  by  nature,  therefore  we 
are  near  and  dear  to  him  all  our  lives  through. 
We  know   that  we  are   not  alone,  because  our 
Father  is  with  us,  and  you  can  offer  no  friend,  no 
services,  no  comforter,  so  good,  and  faithful,  and 
true  as  He."    We  cannot  doubt  that  the  appellant 
advisedly  contravenes  the  doctrine  of  a  change  of 
man*s   natural  condition  (in  which  the    Church 
represents  him  to    be  subject  to  God*s  wrath), 
through  the  sacrifice  of  Christ  offered  to  reconcile 
His    Father  to  us,  and   that  the  4th  charge   is 
therefore  established.    As  regards  the  5th  charge 
against  the  appellant,  we  think  that  to  assert  that 
mankind  neeas  no  justification,  or  that  salvation 
is  not  through  justification,  or  that  justification 
by  &ith  is  contrary  to    the   teaching    of  Jesus 
dhrist,  is  so  plainly  opposed  to  the  very  words  of 
the  2nd  and  11th  Articles  of  Religion,  tmbt  we  need 
hardly  cite  them.    We  have  the  advantage  of  an 
authoritative  exposition,  if  any  were  required,  of 
the  11th  Article  of  Religion,  in  the  case  of  Heath  v. 
Burder,  before  the  Privy  Council  (15  Moo.  P.  C.  82 ; 
Freem.  235 ;  6  L.  T.  Rep.  N.  8.  562),  where  Lord 
Cranworth,    in  delivering  judgment,  says :  "  The 
evident  meaning  of  the  11th  Article  is,  that  man  is 
accounted  righteous,  which  in  the  Article  is  treated 
as  the  same  thing  as  being  iustified  before  God, 
not  for  his  own  merits,  but  for  the  merits  of  our 
Saviour  by  &ith  in  Him — i.e.,  that  man  is  admitted 
to  the  favour  of  God  not  for  his  own  works,  but 
for  the    merit    of   his    Saviour  and  b^  faith  in 
Him — i.e.,  by  man's  faith  in  our  Saviour,  how- 
soever  faith    is    to  be  defined."    The  following 
extracts  from  the  appellant's  book  appear  to  us 
clear  contradictions  oi  these  Articles  oi  Religion : 
"  He"  (meaning  the  Saviour)  **  never  even  hinted  at 
such  a  doctrine  as  that  of  the  fall  of  man,  or  the 
atonement  by  sacrifice  or  justification  by  faith.    He 
never  taught  that  men  needed  to  be  accounted 
righteous  before  God,  or  needed  any  mediator  to 
propitiate  His  wrath,  or  to  draw  them  to  Himself. 
All  these  notions  were  Jewish,  and  Christ  never 

five  any  sanction  or  encouragement  to  them  that 
have  been  able  to  discover.*  And  again :  "  Sin- 
cere sorrow  for  sin  is  enough  to  make  a  man  quite 
reconciled  and  at  peace  with  God ;  at  least,  so  our 
Lord  teaches.  We  do  not  therefore  need  any  atone- 
ment nor  any  justification.  We  need  no  atone- 
ment, for  God  requires  none."  These  six  heads  of 
charge  complete  the  first  of  the  three  classes  of 
charge,  and  we  will  proceed  to  the  second  class — 
viz.,  those  relating  to  alleged  errors  as  to  the 
Licamation  and  Godhead  of  Christ.  Five  articles 
of  charge  (the  23rd  to  the  27th  inclusive)  allege 
these  errorB — first,  that  the  appellant  asserts  (23rd 
BTtlcJe  of  charge),  "That  our  Lord  Jesus  Christ  is 
no  more  Very  God  of  Very  God,  begotten,  not 


made,  than  we  men  are,  oontraiy  to  the  2iid,  4tii, 
and  8th  of  the  Articles  of  Religion.*'    Next,  that 
he  asserts  (24th  article  of  charge),  **  That  the  wor- 
ship of  Christ  is  idolatry,  and  is  inconsistent  with 
the  worship  of  the  true  Grod,  and  that  it  is  an 
instance  of  holding  up  our  hands  to  a  strange  God, 
and  outrivals  the  worship  of  the  one  true  Grod,  and 
draws  away  our  highest  nomageand  affection  from 
Grod  to  another,"  contrary  to  the  Ist,  2nd,  and  8th 
Articles  of  Religion.    Next,  that  he  asserts  (25th 
article  of  charge),  "  That  the  very  idea  of  the  Li- 
camation of  the  Son  of  Grod  takes  its  rise  in  unbe- 
lief and  springs  out  of  absolute  infidelity,"  oontarary 
to  the  2nd  and  8th  Articles  of  Religion.    Next, 
that  he  asserts  (26th  article  of  chai^),  '*  That  tiie 
expected  return  of  Christ  to  judge  uie  world  takei 
its  rise  in  unbelief,  and  springs  only  out  (^absolute 
infidelity,  and  that  such  expectation  is  nnreason- 
able,  is  opposed  to  the  simplicity  of  the  love  of  God 
as  a  Fatner,  and  is  calculated  to  OTerthrow  the 
moral  government  of  God,"  contrary  to  the  ith 
and  8th  Articles  of  Religion.    And  lastly,  that  be 
asserts  (27th  article  of  charge),  "That  worship  cf 
the  Father,  Son,  and  Holy  Ghost  is  the  worship  of 
three  Gk)ds,  and  that  the  worship  of  the  Son  and 
of  the  Holy  Ghost  is  idolatry,  and  that  the  belief 
in  the  (rodhead  of  the  Son  and  of  the  Holy  Ghost, 
as  expressed  in  the  Nicene  Creed,  weakens  and 
dis^ises  the  belief  in  one  Grod  the  Father,  and 
obhterates  the  true  name  of  God,"  contrary  to  the 
1st,  2nd,  and  8th  Articles  of  Religion.   The  Artides 
of  Religion  referred  to  in  the  abov^e  five  articles  of 
charge  undoubtedly  recognise  the  Gk)dhead  both  of 
the  Son  and  of  the  Holy  Ghost  as  co-eqnal  with 
that  of  the  fiither,  and  reco^ises  them  as  beiiig 
with  him  one  Grod  (1st  Article  of  Religion) ;  that 
the  Son  took  man's  nature  in  the  womb  of  the 
blessed  Virgin  of  her  substance,  and  that  the  God- 
head of  the  Son  and  His  manhood  are  united  in 
Christ  (2nd  Article  of  Religion);  that  the  Son 
ascended  into  heaven,  and  there  sitteth  until  He 
returns  to  judge  all  men  at  the  last  daj  (4Ui 
Article    of    Religion) ;    and  the    8th  Artide  of 
Religion  says  that  the  Nicene  Creed,  Athanasiaa 
Creed,  and  the  Apostles'  Creed  are  to  be  thoroogUy 
received  and  believed.    If,  therefore,  the  last  fiTO 
articles  of  charge  be  proved,  thejr  are  plainly  re- 
pugnant to  the  Articles  of  Religion.    We  think 
it  impossible  to  read  the  following  passage  or 
extract  contained  in  the  21  st  article  of  cnarge  with* 
out  coming  to  the  conclusion  that  the  6tb  chaige 
against  the  appeUant  is  made  out :  "  And  so  God, 
the  great  unseen  Creator,  has  wedded  to  TTimaftlf 
the  great  visible  universe,  and  out  of  that  mystical 
marriage  has  come  as  offspring  the  human  funSj 
— a  race  of  beings  noble  even  as  animals,  bat  sur- 
passing all  we  yet  know  of  created  life  in  being 
t)om  of  God — very  Grod  of  very  God — ^begotten  not 
made,  a  statement  as  true  of  all  of  us  as  of  "BUol 
who  was  called  the  first-bom  among  many  breth- 
ren."   The  extracts  cited  in  the  21st  article  of 
charge  in  pp.  32  and  33  of  the  appendix,  deaiif 
describe  the  worship  of  Christ  as  idolatrous,  ana 
thus  the  7th  char^  made  in  the  24th  article  of 
charge  is  also  established.  We  may  cite  for  this  piff^ 
pose  the  f oUowiuj^,  among  other  extracts,  firam  vp» 
33, 34  :  "  At  the  time  when  Jesus  Christ  the  Loraof 
men,  appeared  on  earth,  religious  feelings  towaidi 
God,  in  the  hearts  both  of  the  Jew  and  Paffia,  wen 
such  as  to  render  impossible  any  repose  in  tSe  boaoD 
.  of  the  Creator.    None  could  conoeiTe  of  Him  if 
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rs  of  jastice  such  as  were  common  amongst 

So  the  Christ  in  His  life  of  pity  and  kind- 
began  to  be  worshipped  and  loved  as  infi- 

nearer  and  dearer  to  numan  hearts  than  any 

whom  men  had  ever  worshipped  before. 
nly  was  this  perfectly  natural,  but  under  the 
QBtances  it  was  infimtelj  creditable  to  man- 
that  they  should  worship  and  adore  such  a 
B  Christ  was,  instead  of  the  Jehovah  known 
>  Jews,  and  the  Zeus  and  Jupiter  known  to 
reeks  and  Romans.     Since  the  days  of  some 

Psalmists,  their  purer  ideas  of  Jehovah  had 
18  miserably  corrupted,  and  a  whole  system 
)pitiatory  sacrifices  had  taken  the  place  of 

sensible  and  manly  devotion But  as 

as  ever  the  notion  gained  ground  that  Jesus 
t  was  engaged  on  man*s  benalf,  in  assuaging 
divine  wrath,  all  the  love  and  trust  of  men 
d  in  a  torrent  towards  Him,  and  they  were 

content  (as  well  they  might  be)  to  adore 
Redeemer,  and  leave  their  Creator  further  oif 
3ver.  I  do  not  wonder  at  this.  The  wonder 
I  have  been  if  men  had  not  clung  to  Christ,  if 
lad  refused  to  worship  so  glorious  a  manifes- 
I  of  Divine  love  and  eoodness.  Yet,  surely, 
I  not  what  Christ  would  have  of  us.  I  always 
:ht  that  He  came  to  bring  us  to  God.  What- 
ilse  may  be  recorded  in  the  Grospels,  most 
r  it  is  there  recorded  that   He  said  all  he 

say,  and  did  all  He  could  do,  to  make  men 
he  fatherly  love  of  God  for  us  all,  to  make 
Q  the  Father  in  Heaven,  and  to  win  back 
hted  men  from  their  ghastly  dread.  Jesus 
t  desired  and  pressed  upon  us  all  to  worship 
ather — *  His  Father  ana  our  Father,  His  God 
or  God ;' — and  none  will  dare  to  say  that  He 
(tepped  in  between  men  and  their  Maker  to 
le  their  highest  allegiance  to  Himself,  to 
the  Father's  face,  or  to  close  the  portals  of 
father's  home.  Belief  in  all  these  miracles 
ling  the  miracles  recorded  in  the  New  Testa- 
I,  and  in  these  angelic  messages,  and  in  these 
arful  births  was  impossible,  unless  there  had 
first  in  men's  minds  belief  in  an  absent  God 
a  Qod  who  was  not  immediately  and  con- 
y  present  in  the  world  and  among  men.  The 
&ea  of  incarnation  itself,  which  moans  Deity 
ig  from  heaven,  and  dweUin^  in  an  individual 
hr  some  years,  implies  a  belief  that  God  does 
lor  ever  did,  dwell  in  the  hearts  of  all  men. 
belief,  and  a  belief  in  other  miracles,  are  not 
iar  to  Christianity ;  they  are  common  to  all 
eligions  of  the  world.  The  Brahmins  have 
nine  incarnations  of  Yishnu,  which,  in  their 
are  splendid  conceptions  of  Divine  love  and 
athy. '  As  regards  the  charge  contained  in 
5th  article  of  charge,  the  last  cited  passage 

reference  to  the  incarnation  is  sufficient 
.  As  regards  the  charge  contained  in  the 
article  of  charge  the  following  extract  from 

will  suffice : — "  But  the  Fatherhood  of  God 
iB  more  deeply  at  the  prevailing  views  than 

The  common  notion  about  the  coming  of  a 
into  the  world  once,  and  His  expected  return 
Ige  the  world,  turns  entirely  upon  the  belief 
I  absent  Qod.  It  takes  its  rise  in  unbelief. 
5  notions  of  a  God  coming  to  dwell  amongst 
in  human  form  after  thousands  of  years' 
loe  from  them,  then  departing,  after  a  short 
Q  earth,  and  not  returning  for  thousands  of 

more,  only  spring  out  of  absolute  infidelity. 
DUist  first  be  convmoed  that  God  ia  away  from 


them  before  they  can  adopt  the  idea  that  God  has 
sent  some  one  to  visit  them.  And  if  that  one  Man 
who  came  was  very  God  of  very  Gk>d  in  a  sense  in 
which  all  other  men  are  not.  His  going  away  again 
aflber  a  short  human  lifetime,  proves  that  absence 
still  more  painfully ;  and  it  cannot  be  wondered  at 
that  His  return  to  earth  should  be  looked  for  and 
longed  for  with  the  most  passionate  eagerness  of 
the  souL  If  God  could  leave  the  long  a^s  of 
human  life  deserted  by  Him  before  the  commg  of 
Christ,  and  then,  after  the  little  space  of  thirty- 
three  years,  could  leave  mankind  again  for  thou- 
sands of  y^ears  more  in  the  same  desolate  desertion, 
then  He  is  not  the  Father  of  men,  and  we  mi^ht 
then  question  if  He  is  even  our  friend."  In- 
deed, the  author  in  an  extract  contained  in 
p.  24  (articles  of  charge.  No.  9)  candidly  states,  "  I 
found  that  I  could  not  hold  to  the  true  Fatherhood 
of  God  if  I  did  not  give  upsome  of  the  doctrines 
of  so-called  Christianity.  The  doctrines  of  media- 
tion, intercession,  atonement,  isolated  incarnation, 
and  the  expected  return  of  tfesus  to  earth  are  all, 
more  or  less,  opposed  to  the  perfect  harmony  and 
simplicity  of  the  love  of  Gk)d  as  a  Father.'  As 
regards  the  lOth  charge  contained  in  the  27th 
article  of  the  charge  against  the  appellant,  being 
the  last  of  the  general  class  relating  to  the  Incar- 
nation and  Godhead  of  Christ,  we  think  it  is 
proved  bv  the  following  passage,  "Take  away"  (that 
IS  from  the  book  of  Common  ±*rayer)" what  we  can 
most  heartily  join  in,  and  the  greater  part,  as  well 
as  the  most  important  part,  of  the  service  would 
be  expunged.  For  the  sake  of  this,  then,  we  may 
well  Dear  for  a  time  with  the  blemishes,  weak- 
nesses, and  minor  superstitions  which  the  Church 
of  Rome  bequeathed  to  us  when  we  parted  com- 
pany at  the  last  reformation.  We  need  not  hesi- 
tate at  the  repetition  of  any  creed  which  makes  us 
say  as  its  first  words,  *  I  believe  in  one  God,  the 
Father  Almighty,  Maker  of  Heaven  and  Earth, 
and  of  all  things  visible  and  invisible.'  Any 
clause  added  thereto  which  seems  to  weaken  or  to 
disguise  that  first  grand  utterance  may  well  be 
tolerated,  considering  the  changing  times  in  which 
we  live,  for  the  sake  of  the  cardinal,  and  central 
and  most  vital  principle  upon  which  all  the  rest  is, 
or  is  supposed  to  be,  basea."  The  four  remaining 
charges  against  the  appellant  constitute  the  last 
general  class  of  his  alleged  errors,  viz.,  his  deprav- 
ing of  scripture ;  and  tney  are  as  follows :— -That 
the  appellant  has  promulgated,  in  derogation  and 
depraving  of  Holy  Scripture,  the  doctrine  that  the 
revelation  of  the  knowledge  of  God  by  means  of 
any  book  is  impossible ;  that  all  true  knowledge  of 
God  comes  directly  from  the  law  of  Gkxl  written 
in  men's  hearts ;  that  all  knowledge  of  God  comes 
only  from  men's  own  sense  of  what  He  requires 
them  to  do ;  and  chat  the  only  true  revelation  pos- 
sible by  God  to  man  is  through  the  sense  of  God's 
presence,  and  is  originated  in  the  heart  of  man  in- 
dependently of  God  s  written  Word  (31st  article  of 
charge).  That  he  has  asserted  that  in  God's  Word 
written.  Holy  Scriptures,  and  Holy  Writ,  there  are 
found  manifest,  palpable,  and  irreconcileable  con- 
tradictions, and  many  places  which  cannot  be  ex- 
plained but  so  that  they  be  repugnant  to  others 
(32nd  article  of  charge).  That  he  nas  asserted,  in 
derogation  and  depraving  of  Holy  Scripture,  that 
the  authority  of  the  Gospel,  according  to  St.  John, 
is  doubtful,  and  that  the  said  Gospel  ought  not  to 
be  applied  to  eatabli&Vi  «ai^  ^<C)K:^srvsi^«  «sA  ^*«ib 
.  whole  ohaptera  k&  tte  foai  Q^o®^  «c^  ^snw^r^ 
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with  passages  which  represent  Jesus  Christ  as 
speaking  words  which  He  never  could  have 
spoken,  and  which,  if  spoken,  would  not  have  been 
believed  (33rd  article  of  charge).  That  he  has 
asserted  that  the  Gospel  accoraing  to  St.  John 
contains  passages  which  can  only  be  expounded 
so  that  they  be  repugnant  to  each  other  or  to  other 
places  of  God's  Word  written,  or  Holy  Scripture, 
and  that  the  character  of  our  Lord  Jesus  Christ  as 
there  set  forth  is  quite  irreconcileable  with  the  idea 
of  His  being  a  Teacher  sent  from  God,  and  is 
entirely  different  from  the  character  of  the  Christ 
of  the  other  Gospels  (34th  article  of  charge). 
The  first,  second,  and  fourth  of  the  offences  alleged 
in  the  last  mentioned  articles  of  charge  are  stated 
to  contravene  the  6th  and  the  20th  Articles  of  Re- 
ligion, and  the  13th  to  contravene  the  6th  Article 
of  Religion ;  and  each  of  the  said  offences  is  also 
charged  to  be  an  assertion  of  doctrine  inconuiHtont 
with  certain  portions  of  the  Book  of  Common 
Prayer,  set  forth  in  the  subsequent  articles  of 
charge.  The  6th  Article  of  Reli^on  lays  it  down 
that  tberc  never  was  any  doubt  m  the  Church  of 
the  authority  of  the  canonical  books  of  the  Old  and 
New  Testaments,  and  that  the  Church  applies 
them  to  establish  doctrine.  Whilst  the  20th 
Article  of  Religion  declares  "  that  it  is  not  lawful 
for  the  Church  to  ordain  anything  that  is  contrary 
to  God's  Word  written,  nor  may  it  ko  expound  one 
portion  of  Scripture  that  it  be  repugnant  to 
another."  Now  it  is  very  important  upon  this 
head  of  the  inquiry  to  consider  the  judgment 
delivered  by  Lord  Wcstbury  in  the  caae  of 
Essays  and  Reviews,  {WiUiains  v.  The  Bishop 
of  aalishuryy  and  Wilson  v.  Fmidall  (uhi.  sup^ 
In  cousideiing  one  of  the  charges  against 
Dr.  Williams,  in  that  case  the  judgment  states  the 
case  thus  : — "  The  words  that  the  Bible  is  *  an  ex- 
pression of  devout  reason,  and,  therefore,  to  be  read 
with  reason  in  freedom,'  are  treated  in  the  charge 
as  equivalent  to  these  words: — The  Bible  is  the 
composition  or  work  of  devout  or  pious  men,  and 
nothing  more ;  but  such  a  meaning  ought  not  to 
be  ascribed  to  the  words  of  a  writer  who,  a  few 
lines  further  on,  has  plainly  aflfirmed  that  the  Holy 
Spirit  dwelt  in  the  sacred  writers  of  the  Bible. 
This  context  enables  us  to  say  that  the  words  *  an 
expression  of  devout  reason,  and,  therefore,  to  be 
read  with  reason  in  freedom,'  ought  not  to  be 
taken  in  the  sense  ascribed  to  them  by  the  accusa- 
tion. In  like  manner  we  deem  it  unnecessary  to 
put  any  interpretation  on  the  words  *  written  voice 
of  the  congregation,'  inasmuch  as  we  are  satisfied 
that  whatever  may  be  the  meaning  of  the  passages 
included  in  this  article,  they  do  not,  taken  collec- 
tively, warrant  the  charge  which  has  been  made  that 
Dr.  Williams  has  maintained  the  Bible  nr)t  to  be  the 
Word  of  God  nor  the  rule  of  faith."  The  j  udgment, 
therefore,  is  express  in  saying  that  the  ground  for 
regarding  the  statements  of  Dr.  Williams  as  not  ex- 
ceeding the  just  limits  allowed  by  the  Articles  of 
Religion  was,  that  he  did  not  state  the  Bible  to  bo 
the  composition  of  devout  men  and  nothing  more. 
So,  in  considering  the  charge  against  Mr.  Wilson, 
the  following  nassage  occurs  (p.  i29) : — "  In  the 
8th  article  of  clian^e  an  extract  of  some  length  is 
made  from  Mr.  Wilson's  essay,  and  the  accusation 
is,  that  in  the  passage  extracted  Mr.  Wilson  has 
declared  and  affirmed  in  effc-ct  that  the  Scriptures 
of  the  Old  and  New  Testament  were  not  written 
under  the  inspir&tlon  of  the  Holy  Spirit,  and  that 
thej-  were  not  nccossarily  at  all,  and  certainly*  not 


in  parts,  the  Word  of  Grod ;  and  then  referenoe  it 
made  to  the  6th  and  20th  Articles  of  Religion,  to 
part  of  the  Nicence  Creed,  and  to  a  passage  In 
the  Ordination  of  Priests  in  the  Book  of  Common 
Prayer.    This  charge,  therefore,  involves  the  pro- 

E)sition,  that  it  is  a  contradiction  of  the  doctiine 
id  down  in  the  6th  and  20th  Articles  of  Reli- 
gion, in  the  Nicene  Creed,  and  in  the  OrdinatioB 
Service  of  Priests,  to  affirm  that  any  rart  of  the 
canonical  books  of  the  Old  or  New  Teetaxneni 
upon  any  subject  whateyer,  howeyer  niuxHmeo- 
ted  with  religious  faith  or  moral  duty,  was  not 
written  under  the  inspiration  of  the  HoJy  Spirit" 
Guided  by  the  judgment  we  have  thus  referred  to, 
we  do  not  think  the  11th  charge  contained  in  the 
31st  article  of  charge  is  so  made  out  by  the  eK- 
tract  given  from  the  appellant^s  work  as  to  iusti^ 
us  in  regarding  that  article  of  charge  as  establishea. 
The  appellant  asserts,  indeed,  at  we  end  of  a  long 
passage,  extracted  in  page  41,  that  all  knowledge 
of  God  can  only  come  from  our  own  deep  sense  of 
what  He  requires  us  to  do ;  and  these  words  aie 
associated  with  much  disparagement  of  the  Bibla 
But  it  is  possible  to  interpret  these  words  as 
meaning  that  the  Bible  itself  would  be  of  no  effect 
in  imparting  a  knowledge  of  God  if  that  deep 
sense  of  what  He  requires  us  to  do  were  absent— 
a  sense  in  which  the  expression  would  be  all<iw- 
able ;  and,  following  the  example  set  bv  the  judg- 
ment in  the  case  ol  the  Essays  and  neviews,  we 
think  this  interpretation  in  a  gua«i -criminal  pro- 
ceeding should  prevail.  As  regards  the  remaining 
charges  contained  in  the  following  arti<de8  a 
charge,  whatever  force  may  be  given  to  the  word 
"  authority  **  in  the  6th  Article  of  Beligion  "  as 
applied  to  the  canonical  books  of  the  Old  and  New 
Testament,**  we  are  of  opinion  that,  in  order  that 
the  books  (which  are  enumenited)  should  hare  9aj 
authority  at  all,  it  is  not  consistent  with  that 
Article  of  ReUgion  for  any  private  clergyman,  of 
his  own  mere  will,  not  founding  himself  npcm  ai^ 
critical  inquiry,  but  simply  upon  his  own  taste 
and  judgment,  to  assert  that  wh(de  pasaaffes  ol 
such  canonical  books  are  without  any  anworitj 
whatever,  as  being  contrary  to  the  teaching  <i 
Christ  as  contained  in  others  of  the  oanooioal 
books.  We  think  that  no  private  dergyman  can 
do  that  which  the  whole  Church  is,  by  the  20th 
Article  declared  to  be  incompetent  to  do^  via, 
expound  one  part  of  Scripture  in  a  manner 
repugnant  to  another ;  and  we  need  not  go  through 
the  uainful  task  of  citing  the  numerous  passages 
in  the  extracts  where  this  is  done  by  the  appe- 
lant. We  find  whole  chapters  of  the  Gospel  of 
St.  John  declared  by  the  appellant,  on  his  own 
simple  assertion,  to  be  irreconcileable  with  the 
other  Gospels,  not  on  points  unconnected  with 
'*  religious  faith  and  duty,"  to  use  the  words  of  the 
judgment  in  the  case  of  the  Essays  and  Beviews, 
but  in  the  most  essential  maimer  connected  with 
both ;  and  again,  whole  passages  declared  to  be 
spurious  on  no  other  ground  than  that  they  do  not 
approve  themselves  to  the  appellant*b  taste.  We 
can  entertain  no  doubt  then,  that  the  charges  con- 
tained in  thoo-2nd,:>^^rd.  and ^th  articles  of  chaivee 
are  abundantly  estabUshed.  We  have  now  fnlfiUed 
the  duty  of  examining  minutely  the  artideB  of 
charge  exhibited  against  the  a]tpi*llaut.  We  have 
not  been  unmindful  of  the  latii  udc  wisely  aUowed 
by  the  Articles  of  Beligion  to  the  cleivy,  so  as  to 
embrace  aU  who  hold  one  common  Suh»  Th0 
\  m^&t^oxxa  nature  of  many  of  the  sqligeoiB  asfoci- 
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itb  the  cardinal  points  of  this  faith,  must,  of 
ity,  occasion  great  diversity  of  opinion,  and 
Dotbeen  attempted  by  the  Articles  to  close  all 
sdon,  or  to  guard  against  varied  interpreta- 
)f  Scripture  with  reference  even  to  cardinal 
R  of  faith,  so  that  these  articles  are  them- 
plainly  admitted,  in  some  sense  or  other, 
ixig  to  a  reasonable  construction,  or  according 

0  a  doubtful,  but  not  delusive  construction. 
sr  have  we  omitted  to  notice  the  previous 
ins  of  the  Ecclesiastical  Courts,  ana  especi- 
lie  judgments  of  this  tribunal,  by  wnich 
rotations  of  the  Articles  of  Religion,  which 
J  reasonable  allowance    for  the  variety  of 

1  opinion  can  be  reconciled  with  their 
kge,  have  been  held  to  be  consistent  with 

obedience  to  the  laws  ecclesiastical,  even 
1  the  interpretation  in  question  might  not  be 
hich  the  tribunal  itself  would  have  assigned 
article.  We  hxive  also  had  careful  regard  to 
planation  given  by  the  ap})ollant  himself  in 
of  those  of  his  writings  from  which  the 
bs  contained  in  the  articles  of  chargp  have 
iiaken,  in  order  to  see  whether  the  extracts 
f  to  the  mind  the  advised  and  definite 
as  of  the  author,  or  whether  their  meaning 
3  modified  by  the  context  in  a  sense  more 
bent  with  the  Articles  of  Religion,  but  we 
',  find  any  indications  of  such  being  the  case, 
ink  that  the  extracts  deliberately  exhibit  the 
OS  of  the  appellant,  by  which  the  Articles  of 
on,  with  reference  to  original  sin,  the  sacrifice 
iffering  of  Christ,  the  Son  of  God,  both  God 
lan,  to  reconcile  His  Father  to  man,  the 
lation  and  Godhead  of  the  Son,  His  return 
aje  the  world,  the  doctrine  of  the  Trinity,  are 
f  controverted  and  impugned,  and  the  Holy 
ores  are  as  plainly  denied  their  legitimate 
rity,  even  on  points  essential  both  to  faith 
ity,  by  the  process  of  denying  their  genuine- 
not  on  any  critical  grounds,  but  avowedly 
36  they  contradict  the  appellant*s  private 
lent.  We  have  not,  in  tnis  our  decision, 
3d  to  any  of  the  Formularies  of  the  Church 

than  the  Articles  of  Religion.  We  have 
mindful  of  the  authorities,  which  have  held 
lious  expressions  of  devotion  are  not  to  be 

as  bin^ng  declarations  of  doctrine.  But 
ppellant  will,  we  think,  himself  feel  how 
Bible  it  Is  that  any  society  whatever  of 
ippers  can  be  held  together  without  some 
mental  points  of  agreement,  or  can  together 
ip  a  being  in  whom  they  have  no  common 

He  himself  appears  to  have  experienced  the 
Ity  in  the  remarkable  passages  extracted  in 
12  of  the  appendix,  with  reference  to  prayer 
\  name  of  Jesus  Christ.  The  whole  of  the 
ilaries  of  the  Church,  and  of  its  devotion,  are 

on  the  faith  in  one  God,  the  Father,  Son, 
loly  Ghost.  In  the  daily  services  of  the 
h,  both  morning  and  eveuiiic:,  gloiy  is 
ed  at  the  end  of  each  Psalm  to  this  one  God 
inity,  naming  each  person  of  the  Godhead 
htely.  Prayer  constantly  concl.ides  with  a 
nee  to  the  mediation  of  Jesus  Christ.  Direct 
r  is  addressed  to  Jesus  Christ  in  the  daily 
e,  morning  and  evening,  by  the  short  prayer 
/hrist  have  mercy  upon  us."  In  the  daily 
ng  prayer,  throughout  a  great  portion  of  the 
um^  prayer  is  made  to  the  Son ;  and,  three 

in  a  week,  in  the  Litany,  there  is  direct 
r  addreBsed  both  to  the  Son  and  to  the  Holy 


Ghost,  as  well  as  to  the  Holy  Trinity.  In  fact,  a 
large  portion  of  the  Litany  is  addressed  to  the  Son 
directly.  It  is  not  surprising  then,  that  there  should 
be  articles  distinctly  supporting  devotions,  so  fully 
impressed  with  a  faith  in  the  intercession  and  power 
of  the  Son  who  is  thus  invoked.  And  it  would  be 
as  contrary  to  morality  as  to  law  to  direct  the 
professors  of  any  religion  daily  to  offer  prayer  to 
One  in  whose  Divine  power  they  have  no  faith,  or 
to  address  as  God,  One  whom  they  believed  to  be 
only  man.  The  appellant,  in  his  address  to  us, 
relied  much  on  the  absence  of  direct  verbal  con- 
tradiction in  his  writings  to  the  words  of  the 
Articles  of  Religion,  and  asserted  that,  inasmuch 
as  the  Articles  could  not  l)e  all  reconciled  with 
each  other,  he  might  properly  dwell  on  one  view  of 
an  Article,  which,  from  the  inconsistent  character 
of  the  Articles,  would  be  opposed  to  the  construc- 
tion of  another  Article.  The  mode  in  which  the 
appellant  constantly  misrepresents  and  caricatures 
the  opinions  from  which  he  differs  no  doubt 
accounts  for  his  thus  attributing  inconsistency  to 
statements  of  doctrine  which  ne  has  misunder- 
stood. We  are,  on  a  perusal  of  the  appellant's 
writings,  diiven  to  the  conclusion,  not  removed  by 
his  arguments,  that  the  appellant  advisedly  rejects 
the  doctrines  on  the  profession  of  which  alone  he 
was  admitted  to  the  position  of  a  minister  of  the 
church.  He  disclaims  all  wish  to  reconsider  his 
avowed  and  published  opinions,  and  does  not 
desire  an  opportunity  of  retracting  any  of  his 
opinions.  We  are  bound,  therefore,  to  advise  her 
Majesty  that  his  appeal  against  the  admission  of 
tlie  articles  should  be  dismissed  with  costs,  and 
that,  on  the  merits  of  the  whole  case,  senteifce  of 
deprivation  should  be  pronounced  against  the 
appellant,  and  that  he  should  be  condemned  in  the 
costs  of  the  suit.  In  pronouncing  this  decision 
their  Lordships  have  assumed  that  the  appellant 
adheres  to  the  intimation,  made  by  him  on  the 
conclusion  of  the  argument,  that  he  does  not 
desire  an  opportunity  of  retracting  the  opinions 
which  have  now  been  condemned ;  but  their  Lord- 
ships are,  nevertheless,  unwilling  to  proceed  to 
the  last  step  of  their  duty  if  he  do,  within  a  week 
from  this  date,  expressly  and  unreservedly  retract 
the  several  errors  of  which  he  has  been  convicted. 
Their  Lordships  would  have  followed  the  pre- 
cedent afforded  by  Mr.  Heath's  case  if  the  appel- 
lant had  been  present  and  would  have  required  his 
i'nmediate  decision,  but  they  have  been  informed 
that  Mr.  Voysey's  absence  is  occasioned  by  a 
sufficient  reason. 

Proctors  for  the  promoter,  Moore  and  Gwrrey. 

Proctors  for  tlie  defendant,  8kaen  and  Roscoe. 
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Rop<irt«<1  by  Henrt  Pxat,  Esq.,  BarriBt«fr-at-Iiaw. 

May  26,  20,  and  June  5,  1871. 
Pitts  v.  Kingsurldge  Highway  Board. 

Hijhway  Board— Power  to.  remove  shingle  from 
beach — Q^nn'ral  Highwa/y  Ad  (5  <J^  6  WUl.  4,  c.  50), 
8S.  51  and  52 — Be^gpective  liabUities  of  contractor 
and  employer, 

A  special  custom  to  take  shingle  from  the  beach  above 
high  water  mofrkfor  the  repairing  of  the  highway 8 
of  the  pariehf  is  had  as  to  such  portion  of  the 
beach  as  is  prhaie  properti),  beim^  a  cAM^xynw  0$  Q» 
|m>/U  dprendre  iiv  ommkenr  monCtVM^. 
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Ths  General  Jliijhwmj  Art  (5   ,y  f>   117/7.  4,  r.  :»<>) 
does  not  empaivcr  a  Ju'fhwaij  board  to  take  sliiuffle 
from  the  beach  below   high  water  mark  for  the 
repair  of  the  highways,  so  a^  to  cause  an  increased 
danger  uf  encroa<'hment  by  the  sea. 
The  employers  of  a  contractor  are  liable  for  the  in' 
jurions  acts  of  th;  contractor  which  flow  out  of  tlie 
fulfilment  of  tlie  contract,  but  where  the  injurious 
a^^ts  fl<no  out  of  a  master  foreign  to  the  contract, 
the  c^jntra^^t&r  is  personally  liabh*. 
Where  a  pUiintiff  fails  in  est-ablishing  a  case  for 
relief  the  nnc^rtai)i  character'  of  tlie  evidence  on 
which  the  case  turns,  and  tJie  setting  up  of  un- 
founded  claims  by  tJie  defence,  are  grounds  for 
dismissing  the  bill  without  costs. 
This  waH  a  sait  instituted  by  one  Nicholas  Pitts  to 
obtain  an  injunction  to  restrain  the  Kingsbridge 
Highway  Board,  their  contractors,  servants,  work- 
men, and  agents  from  gathering  or  getting,  raking, 
digging,    taking    away,    and     removing     stones, 
pebbles,  shingle,   or  other  like  materials  on  and 
from  the  beach  or  shore  of  Lannacombe  Co\o,  in 
the  highway  district  of  Kingsbridge,  Devon.     The 
bill  also  prayed  that  the  damages  occasioned  to 
the  plaintiff  by  the  gathering,  taking  away  and  re- 
moving   by  the    defendants    of    stones,   pebbles, 
shingle  and  other  like  materials,  on  and  from  the 
beach   or  shore  of  Lannjicombc  Cove,    might  l)e 
ascertained  and  the  amount  thereof  a.s8ossed,  and 
that  the  defendants  might  bo  ordered  to  pay  the 
wune  to  the  plaintiff. 

The  plaintiff,  as  owner  in  fee  simple  of  a  portion 
of  the  manor  of  South  Allington,  which  adjoins 
Lriinnacombe  Cove,  claimed  to  be  entitled  to  the 
sea  beach,  waste  land,  and  foreshore  above  high 
water  mark  adjacent  to  the  manor  of  South 
Allington.  The  lands  in  question  had  been 
vo-.tea  in  the  plaintiff  and  his  ancestors  for  sixty 
years  and  upwards.  The  manor  of  South  Allington 
IS  an  ancient  manor,  and  the  bill  alleged  that  the 
manor,  both  by  grant  and  immemorial  right  and 
custom,  consisted  of  (amongst  other  things)  the 
sea  beach  and  waste  lands  adjacent  thereto. 

The  plaintiff  was  also  the  owner  in  fee  siin:.le  of 
an  estate  called  Down,  which  extended  to  Lanna- 
combe Cove,  and  which  he  purchased  in  l.^oS  from 
the  trustees  of  the  then  lord  of  the  minor  of 
Stokenham,  an  ancient  manor,  with  similac  nghts 
over  the  seashore,  to  those  belonging  to  tho  manor 
of  South  Allington.  Under  and  by  virtue  of  the 
deed  of  conveyance  of  this  estate  of  Do.vn  the 
plaintiff  claimed  to  be  entitled  to  the  sea  beach, 
wjiste  lands,  and  foreshore  adjacent  to  the  estate  of 
Down,  such  waste  being  by  such  deed  expressly 
conveyed  and  assured  to  nim. 

The  sea  beach,  waste  lands,  &c.,  in  question,  are 
comprised  in  the  Kingsbridge  highway  district, 
which  was  duly  formed  under  the  statute  25  &  26 
Vict.  c.  61,  by  which  statute  also  the  Kings- 
bridge  Highway  Board  was  constituted  as  a  cor- 
porate body. 

The  defendants  under  their  Art  from  time  to 
time  employed  contractors  to  repair  the  highways. 
In  the  fulfilment  of  their  contract  the  contr.ictor  > 
had  on  various  occasions  removed  quantities  of 
shingle  from  the  beach  of  Lannacombe  Cove,  both 
from  above  and  below,  high  water  mark. 

The  plaintiff,    by    his    soUcitor,    Mr.    Richard 

Andrews,  in  June  lSi)3,  applied  by  letter  to  the 

defendants  through  their  clerk,  Mr.  Gabriel  Beer 

Lidstone,  and  reqncatod  them  to  pro  .out  thjir 

oontractora  £rom  continniiig  to   remoye  Btonea, 


si  I  ingle,  and  other  like  matenals  fn)in  the  beach 
of  Lannacoml)e  Cove,  but  the  defendaDtfi  refused 
to  comply  with  the  f)laintiff*s  requestB,  alleging 
that  under  and  by  virtue  of  the  6  A  6  Will.  4^ 
c.  50,  ss.  51  &  52  (a),  they  and  their  contractors 
had  a  right  to  remove  such  stones,  shingle,  Ac., 
from  the  beach  in  question  for  the  purpose  ol 
repairing  the  roads  and  highways  of  the  Kings- 
bridge  district. 

Thereupon  the  plaintiff  instituted  the  present 
suit,  alleging  by  his  bill  that  on  the  part  of  the 
coast  where  his  estates  are  situate,  the  sea  is 
continually  advancing  and  encroaching  on  the 
adjoining  lands,  and  the  gathering  or  getting, 
raking  and  digging  up  stones,  pebbles,  shingle, 
or  other    like    materials   on,  and    removing  the 


(a)  By  the  Slat  section  of  the  General  Highwmy  Ael 
(5  &  6  Will.  4,  0.  50),  it  in  provided  that  "  it  ahaU  and  m^ 
bv  lawful  for  every  etarveyor,  in  any  waste  land  or  eommoa 
gronn<l,  river,  or  brook,  within  the  parish  for  whieh  he 
shall  be  surveyor,  or  within  any  other  pariah  wheren 
gravel,  sand,  stone,  or  other  matprial?!  are  re8|>ectiv^ 
likely  to  b«  fonnd  (in  case  sufficient  cannot  be  ooutt 
niently  had  within  the  parish  where  the  same  are  to  be 
employed,  and  sufficient  shall  be  left  for  the  ai$e  uf  the 
roods  in  such  other  parish),  to  search  for,  dig,  get,  aad 
carry  away  the  same,  so  that  the  said  sarveyor  doth  not 
thoreby  divert  or  intorrnpt  the  course  of  snoh  river  or 
brook,  or  prr>jndi('«  or  damage  any  building,  highway,  or 
ford,  nor  dig  or  gut  the  same  out  of  any  river  or  brook, 
within  the  distance  of  150ft.  above  or  below  any  bridge, 
nor  within  tlie  Uke  distance  of  any  dam  or  weir ;  aad 
likewise  to  g  ktber  stones  lying  npon  any  lands  or  gronndl 
within  the  parish  whore  such  highway  shall  be,  for  mkfk 
service  or  purpose,  and  to  take  and  carry  away  so  modi 
of  the  said  materials  as  by  the  discretion  of  the  said  mv* 
veyor  shall  be  thought  necessary  to  be  employed  in  the 
amendment  of  the  said  highwava,  without  tnlhmy  taf 
aatisfaction  for  the  said  materials ;  but  aatiafaotian  abau 
be  made  for  all  damages  done  to  tiie  landa  or  gronnda  of 
any  person  or  persons  by  carrying  away  the  aame,  aad 
in  the  manner  hereinafter  directed  for  getting  and  oanr- 
ing  materials  in  inclosed  lands  or  grounds  Toot  no  tnck 
stones  shall  be  gathered  without  the  consented  the  owaor 
of  puch  lands  or  grounds,  or  a  licence  for  that  pnrpoia 
from  two  justices  at  a  special  aessiona  for  the  highway 
after  having  summoned  such  owner  to  ocNme  berore  hiB 
and  heard  his  reasons,  if  he  shall  appear  and  give  aay, 
for  refusing  his  consent. 

By  sect  52  it  is  provided  that  '*  nothing  in  the  Act  eoB- 
tained  relative  to  the  gathering  or  getting  of  atones  or 
other  materials,  shall  extend  tn  any  quantity  of  atones  or 
other  materials  thrown  up  by  the  aea,  oommonlj  oaDed 
beach,  ?»here  the  removal  of  the  aame  would  oaaaeaaj 
damage  or  injury  by  inundation  to  the  landa  a^ioiniBf, 
or  increased  danger  of  encroachment  by  the  aea." 

And  by  aect.  53  it  ia  provided  that  "  it  ahall  not  be 
lawful  for  any  aurveyor,  or  other  peraon  acting  under  the 
authority  of  thia  Act,  to  dig,  gauier,  get,  take,  ot  eany 
away  any  materiala  for  making  or  repairing  anv  high- 
way out  of  or  from  any  inoloaed  land  or  gronnd,  ontfl 
one  calendar  month*a  notice  in  writing,  aigned  bj  the 
aurveyor,  ahall  have  been  given  to  the  owner  of  the  pre- 
mises from  which  such  materials  are  intended  to  ba 
taken,  or  left  at  the  houae  or  laat  or  usual  nlaoe  of  abode 
of  such  owner  or  agent,  and  also  of  auoh  ooonpier,  to 
appear  before  the  juatioea  at  a  special  aesaiona  for  the 
highwaya,  to  ahow  oauae  why  auoh  materiala  shall  not  be 
had  therefrom  ;  and  in  caae  auoh  owner,  agent,  or  eoea* 
pier  shall  attend  pursuant  to  auoh  notice,  but  ahall  ml 
ahow  sufficient  cause  to  the  contrary,  auoh  justioee  ahaUL 
if  they  think  proper,  authorise  auoh  aorreyor  or  other 
person  to  dig,  get,  gather,  take,  and  cany  awaj  aoeh 
mat«'rials  at  such  time  or  times  aa  to  anoh  juatioea  eihaD 
seem  proper ;  and  if  anch  owner,  ag»'nt,  or  ooonpier  ahaD 
iie^4tK}t  or  refuse  to  appear  by  himself  or  hia  agent,  tta 
said  jnaticea  ahall  and  may  (upon  proof  on  oalhof  tta 
8<'rvice  of  anch  notice)  make  auoh  order  therrin  aa  ftv 
ahall  think  fit  aa  fully  and  eifeoiaally  to  all  intenta  aaa 
purposes  aa  if  such  owner  or  occupier,  or  hm  agent,  had 
a\^«nded.** 
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same  from  the  beach  or  shore  iuci  cased  the 
danger  of  encroachment  by  the  sea  on  the  adjoin- 
inglands  belonging  to  the  plaintiff. 

The  plaintiff  submitted  that  the  defendants  and 
their  contractor  had  not,  mider  the  General  High- 
way Act,  or  any  other  enactment  or  authority, 
any  right  to  remove  stones,  &c.,  from  the  beach 
in  qaestion,  and  that  they  ought  to  be  restrained 
by  injunction  frc;m  removing  such  stones,  &c., 
from  the  beach  in  question,  as  well  from  below  as 
above  high  water  mark,  and  more  especially  so 
havine  regard  to  the  increased  danger  of  encroach- 
ment oy  the  sea  on  the  plaintiff's  lands,  occasioned 
by  such  acts. 

The  defendants  by  their  answer  contended  that 
as  to  stones,  Ac.,  removed  from  below  high  water 
mark  (such  part  of  the  beach  not  being  the  private 
property  of  the  plaintiff)  they  were  entitled  to 
remove  them  bv  the  51st  and  52nd  sections  of  the 
Act,  and  also  oy  a  special  custom  by  which  from 
time  immemorial  the  inhabitants  of  the  parishes 
or  manors  of  Chivelstone  and  Stokenham  (m  which 
the  plaintiff's  estates  were  situate),  or  the  persons 
for  the  time  being,  and  from  time  to  time  charged 
with  the  duty  of  repairing  the  roads  and  highways 
in  such  respective  parishes  had  been  used  and 
accustomed  to  have  and  enjoy  the  right  to  enter 
upon  the  sea  shore  l)etween  nigh  and  low  water 
mark  in  Lannacombo  Cove,  and  to  get,  take,  and 
collect,  gravel,  stones,  fwbbles,  beach,  and  other 
such  materials  there  deiK)sited  by  the  sea,  and 
remove  and  carry  away  the  same  tneref  rom  for  the 
purpose  of  repairing  the  roads  and  highways  in 
the  said  respective  piu*ishes  when  and  so  often  as 
need  and  occasion  required.  The  defendants 
farther  contended  that  it  was  their  contractors, 
and  not  themselves  who  had  committed  the  acts 
complained  of,  and  that  the  contractors  were  alone 
liable  in  respect  thereof. 

In  a  contract  entered  into  on  the  20th  May  1869, 
by  the  defendants,  with  the  persons  whose  tender 
was  accepted  for  the  repair  of  the  roads,  it  was 
provided  that  "whenever  the  contractors  are  re- 
quired to  use  pebbles  or  other  materials  thrown  up 
by  the  sea  for  hardening  any  of  the  roads,  they  are 
not  to  cau.se  any  damage  or  injury  by  the  removal 
of  such  pebbles  or  other  materials  by  inundations 
of  the  lands  adjoining  to  where  the  same  may  have 
been  removed,  or  increased  danger  by  encroach- 
ment by  the  sea,  and  the  boara  will  not  be  re- 
tiponsible  for  the  illegal  removal  of  such  pebbles  or 
other  materials  by  the  contractors." 

As  to  the  shingle  removed  from  above  high 
water  mark,  the  defendimts  admitted  that  they 
had  removed  some  in  1866,  three  years  before  the 
filing  of  the  bill,  but  not  since,  and  they  disclaimed 
all  intention  of  removing  shingle  therefrom  in  the 
future. 

The  evidence  was  very  conflicting  as  to  the 
quantity  of  shingle  removed,  and  as  to  whether  its 
removal  caused  increased  danger  of  encroachment 
by  the  sea. 

Mctekeson,  Q.  C.  and  W,  WeUliiytou  Cooper,  for 
the  plaintiff,  submitted  that  the  defendants  had  no 
right  under  sect.  51  of  the  Act  to  remove  the 
■hingle  above  high  water  mark,  as  that  part  of  the 
beacE  waa  the  pulintifiTs  private  property.  As  to 
the  shingle  below  high  water  mark,  its  removal 
oauaed  increased  danger  of  encroachment  of  the 
86a  on  the  plaintiff's  private  property,  and  there- 
fore the  defendants  could  not  remove  the  shingle, 
as  audi  a  caoe  was  expressly  excepted  from  the 


operation  of  the  51st  section  by  the  terms  of  the 
52nd  section.     They  cited 

Johnson  v.  Wyard^  2  Lnt,-.r.  1344,  and 

PacUoick  v.  Knight,  7  Ex.  854, 
where  it  was  held  that  a  surveyor  of  highways 
cannot  justify  a  trespass  under  a  prescriptive 
right,  or  a  custom,  to  take  stones  fi*om  the  waste, 
whether  adjoining  the  sea  shore  between  high  and 
low  water  mark,  or  otherwise,  for  the  purpose  of 
repairing  the  highways  of  the  parish.  They  con- 
tended tnat  the  alleged  custom  to  take  stones,  &c., 
for  the  repair  of  the  roads  was  bad  as  being  a 
claim  of  a  profit  a  prendre  in  another  man's  soil : 

Constable  v.  Nicholson,  14  C.  B.,  N.  S.,  230  ; 

The  Attorney -Oeneral  v.  Matthias,  4  K.  A  J.  579 ; 

WiUingale  v.  Maitland,  L.  Bep.  3  £q.  103 ;  36  L.  J. 
Ch.  64  • 

Clowes  y!  Beck,  13  Beav.  353. 
They  contended  that  it  was  the  defendants  and 
not  their  contractors  who  were  liable  for  the  injury 
done ;  on  this  point  they  cited, — 

Hole  T.  The  Sittinghmime  and  Sheemess  Railway 
Company,  3  L.  T.  Bep.  N.  S  750 ;  6  H.  ft  N.  488, 
and 

Qra/y  v.  Pullen,  11  L.  T.  Bep.  N.  S.  569 ;  5  Beat  A 
Sm.  978. 
Jesaelj  Q.C.,  Charles  HdU,  and  Solomon^  for  the 
defendants,  contended  that  it  was  now  too  late  to 
obtain  relief  for  the  injury  done  in  1866  by  taking 
shingle  from  above  high  water  mark,  as  the  defen- 
dants had  disclaimed  the  intention  of  taking  any 
more  from  that  part  of  the  shore.     As  to  taking 
shingle  below  high  water  mark  they  referred  to 
7  Jac.  1,  c.  18,  and  Hall  on  the  Sea  Shore,  p.  246. 
Assuming  that  the  shingle  was  wrongly  taken, 
they  contended  that  the  defendants  were  not  liable 
for  the  wrongful  acts  of  their  contractors  :  (Gray 
V.  PuUen,  11 L.  T.  Rep.  N.  S.  569 ;  5  Best  &  Sm.  978). 
Mackeson,  Q.C.  in  reply, 

Jufis  5. — Lord  Bomilly. — This  is  a  suit  insti- 
tuted for  the  purpose  of  preventing  injury  to  the 
property  of  the  plaintiff,  by  removing  shingle 
from  the  beach  in  Lannacombe  Cove,  near  Kings- 
bridge,  in  Devonshire.  The  plaintiff  says  that  tno 
defeudunts'  right  to  take  away  the  beach  is  only 
given  by  the  General  Highway  Act  (5  &  6  Will  4, 
c.  50),  and  that  this  right  is  limited  by  sects. 
51  &  52,  that  sect.  51  prevents  their  taking  the 
property  of  the  plaintiff  without  his  assent,  or 
paying  him  for  it,  and  that  sect.  52  prevents 
their  taking  any  beach  from  any  place  in 
such  a  manner  as  to  incre^ise  or  cause  dan- 
ger from  the  encroachment  of  the  sea.  Th#de- 
feudiiuts,  on  the  other  hand,  not  only  insist  that 
they  are  entitled  to  do  what  they  have  done,  under 
the  General  Highway  Act,  but  they  also  contend 
that  if  that  does  not  enable  them  to  do  so,  they 
can  take  it  by  special  custom ;  and  if  that  conten- 
tion fail,  that  they  are  not  liable,  because  it  is  the 
act  of  the  contractor  whom  they  have  employed 
and  not  their  act,  that  the  words  of  the  contract 
employing  the  contractors  told  them  to  do  nothing 
they  were  not  entitled  to  do,  and  that  the  bill 
ought  to  bo  against  the  contractor  and  not  against 
them.  It  is  necessary,  in  consequence  or  this 
defence,  to  distinguish  the  case  of  the  t'lkins:  of 
stones  from  the  beach  from  below  and  from  above 
ordinary  high  watermark.  The  plaintiff  alleges 
that  the  defendants  have  taken  stones  from  the 
beach  from  above  high  water  mark.  This  piece  of 
ground  was  formerly  part  of  the  waste,  and  was 
conveyed  by  the  lora  of  the  manor  to  tlka  \\5»x!t\I>SS. 
for  valuable  con&idenkldoiv.  \\»  xnx]A\>  \>aR?NSs«^  \i«k 
treated,  for  t\i\a  puT\>oa«, «»  HiJaa  y^^^V.^  ^^wjve^'^ 
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of  the  plaintiff.     So  treating  it,  I  am  of  opinion 
that  the  defendants  are  not  entitled  to  take  away 
stones  from  this  part  of  the  cove  by  means  of  any 
custom,  and  that  the  custom  of  a  profit  a  preudn* 
in  another  man's  land  is  ba.d,  as  inaeed  is  aamitted 
by  the  defendants ;  and  that  the  attempt  to  set  up 
u  grant  from   the  Crown   has   no  application  to 
this   case,  as    the  plaintiff's    title  proceeds   from 
a  grant  by  the  lonl  of  the  manor  of  a  part  of  the 
waste,  which  supersedes,  or,  rather,  is  inconsisent 
with,  a  grant  from  the  Crown  :  and  as  to  the  53rd 
section  of  the  statate  1  think  that  the  defendants 
have  not  proceeded  under  it.     With  respect  to  the 
s tones  below  high  water  mark,  they  stand  on  a 
very  different  footing,  and  the  right  to  them  is 
limited  by  the  51  st  and  52nd  sections  of  the  sta- 
tute.    The  real  question  which  I  have  to  try  upon 
the   evidence  laid  before  me  is,  whether  taking 
away  the  beach  causes  or  increases  the  danger  of 
encroachment  by  the  sea.     And   here   I  may  at 
once  dispose  of  an  argument  relied  on  by  the  de- 
fendants, namely,  that  if  injury  has  been  done,  the 
contractors  are  the  only  persons  to  blame,  and  that 
they  might  be  made  liable  personally.     I  am  of 
opinion  that  the  defendants  are  liable  for  the  im- 
proper acts  of  the  contractors  which  flow  out  of 
the  fulfilment  of  the  contract  entered  into  with  the 
defendants  ;  and  that  if  the  contractors  under  this 
contract,  which  does  not  exclude  their  taking  away 
such   stones,  have    removed    beach   from    above 
high  water  mark,  the  defendants  are  liable  r  and 
that  if  the  contractors  have,  by  taking  beach  from 
below  high  water  mark,  caused  or  increased  the 
danger  of  the  encroachment  of  the  sea,  contrary 
to  the  provisions  of  the  statute,  the  defendjints  arc 
liable,  and  that  the  contractors,  although  they  may 
be  liable  to  the  defendants,  are  not  liable  to  the 
plaintiff.     Of  course  if  the  matter  were  foreign  to 
the  contract,  then  the  contractors  would  be  per- 
sonally MMe ;  but  what  the  contractors  have  done 
is  that  which  they  contracted  to  do  as  pjirt  of  the 
contract  under  which  they  were  employed  for  value 
to  do  a  particular  act,  ancl  if  the  act  cannot  bo  done 
without  injury  to  the  plaintiff,  and  is  against  the 
provisions  of  sect.  52,  it  is  not  they,  but  the  defen- 
dants, who  are  liable.    But  the  real  questions  to  be 
detormined  are  those  of  fact.     With  respect  to  the 
first,  the  taking  of  shingle  from  the  land  of  the 
plaintiff   above   high   water    mark,   I    am   satis- 
fied upon  the  evidence,  that  no  shingle  has  been 
taken  from  that   spot  since  1866,  and  the  defen- 
dants now  disclaim  the  right  to  take  away  any 
unless  under  the  53rd  section,  under  which  they 
would  have  to  pay  for  it.     With  respect  to  that, 
therefore,  an  undertaking  by  the  board  that  they 
will  not  take  or  authorise  the  taking  of  any  shingle 
from  that  part  of  the  shore  will  be  sufficient.  With 
resj>ect  to  the  taking  of  shingle  below  the  high  water 
mark,  the  only  question  is,  whether  it  accelerates  the 
encroachment  of  the  sea.     On  this  subject  there 
is  much  conflicting  evidence.      I  think  that  the 
evidence  is  distinct  that  the  sea  does  encroach, 
though  not,  I  think,  rapidly.     But  I  cannot,  upon 
the  evidence,  attribute  any  portion  of  the  encroach- 
ment to  the  abstraction  by  the  defendants  of  the 
shingle  from  the  beach.    The  evidence  is  uncon- 
tradicted that  a  single  tide  with  the  wind  in  one 
direction  will  abstract  the  greater  part  of   the 
beach  from  the  cove,  and  that  another  tide,  with 
the  wind  in  another  direction,  will  fill  the  cove 
with  shingle,  and  I  do  not  think  that  the  abstrac- 
tlon  by  the  defendants  of  two  or  three  hundred 


cartloads  of  shingle  from  time  to  time  would  pro- 
duce any  effect  on  a  shore  so  influenced  by  tide* 
and  winds,  especially  when  it  ap[)ear8  that  the 
shingle  is  washed  along  the  bottom  of  the  diffs 
below  low  water  mark  for  a  considerable  distance. 
I  am  of  opinion  that  the  evidence  is  not  conclusive; 
but,  forming  the  best  opinion  I  can,  the  conclusion 
I  have  come  to  is,  that  the  removal  of  shingle  from 
time  to  time  below  high- water  mark  from  the  cove 
to  the  extent  to  which  it  has  been  removed  by  the 
di'fendants,  does  not  accelerate  the  encroachment 
of  the  sea  in  the  least.  I  shall,  therefore,  dismiss 
the  bill ;  but,  having  regard  to  the  uncertain  cha- 
racter of  the  evidence,  and  the  unfounded  claims 
which  the  defendants  have  put  forward,  I  shall  do 
so  without  costs,  and  on  the  assumption  that  the 
defendants  continue  their  disclaimer  of  all  right  to 
take  any  part  of  the  beach  above  the  level  of  ordi- 
nary high  water  mark. 

Solicitors  for  the  plaintiff,  Chdwin  and  FUkdL 
for  Richard  Andrews,  Modbury,  Devon. 

Solicitors  for  the  defendants,  Edmuiul  Bifrne, 
for  G.  B.  Lldstont't  Kingsbridge,  Devon. 


July  8, 15,  and  22, 1871. 

Rii  The  Marylebonk  (Stingo-lane)  Impbovemest 
Act  1868;  Ex  parte  Edwards. 

Lands  Clauses  Consolidation  Ad  1845 — Notice  to 
take  land  und*,^r  comptdsory  powers — Intend 
created  after  service  of  not  ice — Compensation, 
A  tenancy  created  aft-er  service  of  notice  to  treat  i* 
not  a  subject  for  compensation  by  Hie  party  senrisig 
the  notice. 
Petition. 

By  the  Marylebone  (Stingo-lane)  Improvement 
Act  1868,  which  incorporates  the  Lanos  Clauses 
Consolidation  Act  1845,  and  the  Lands  Clauses 
Consohdation  Act  1860,  the  Metropolitan  Board 
of  Works  were  authorised  to  make  a  new  street 
commencing  in  the  Marylebone-road  at  or  near  the 
point  where  Stingo-lane  unites  with  that  road  and 
terminating  in  Upper  York-street  at  the  pbcc 
where  Stingo-lane  unites  with  Upper  York-street, 
and  to  treat  and  agree  for  the  purchase  of  anj 
lands  authorised  to  be  taken  ana  used  by  them, 
and  of  any  subsisting  leases,  terms,  shares,  estates, 
and  interest  therein  and  charges  thereon,  or  soch 
of  them,  or  such  part  thereof  as  they  should  think 

In  pursuance  of  the  powers  vested  in  them  faj 
this  Act  or  the  Acts  incorporated  therewith,  the 
Metropolitan  Board  of  Works  on  the  24th  May 
1869  served  upon  Henry  Topple  a  notice  to  treat 
for  the  purchase  of  his  leasehold  interest  in  tbe 
messuage  and  premises  No.  6,  Stingo-lane,  which 
they  required  for  the  purposes  of  the  Act. 

At  that  time  Edwards  was  weekly  tenant  of  a 

S^rtion  of  the  premises  at  the  rent  of  12s.  a  week, 
e  had  resided  there  for  five  years,  and  carried  on 
business  as  a  barber  and  hairdresser. 

On  the  14th  Jan.  1870  an  agreement  in  writing, 
dated  the  18th  Dec.  1869,  was  executed  between 
Henry  Topple  of  the  one  part  and  William  Edwards 
of  the  other  part,  whereby  Topple  agreed  to  lei 
and  Edwards  agreed  to  take,  the  shop,  parlocur,  and 
kitchens,  and  one  room  upstairs,  situated  at  Ka 
6,  Stingo-lane,  at  the  weekly  rent  of  12«.  for  the 
term  of  three  years  from  the  18th  Dea  1869. 

The  petition  stated  that  Topple  bad  on  sevenl 
occasions  promised  to  grant  a  lease  of  the  rooms 
\  in  Q^e«\ivoii  \a)  ^d'?i>»:ds. 
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V.C.  W.] 


Pratt  v.  Habvet. 


[QB. 


In  Feb.  1870  Topple  sent  in  to  the  Metropolitan 
Board  of  Works  particulars  of  his  claim,  in  which 
he  Htated  that  his  interest  was  subject  to  that 
of  Edwards  under  the  agreement  of  the  18th  Dec. 
1869,  and  the  value  of  Topple's  interest  was 
assessed  on  the  footing  of  the  claim  so  made, 
and  the  amount  of  compensation  awarded  to  him 
was  13812. 

On  the  7th  March  1871  Edwards  gave  notice  to 
the  Metropolitan  Board  of  Works  that  he  claimed 
the  sum  of  350L  .n  respect  of  his  interest  in  the 
premises  nnd?r  the  agreement  of  the  18th  Dec. 
1869. 

On  the  27th  March  1871  the  Metropolitan  Board 
of  Works  issued  their  warrant  to  the  sheriff  of 
Middlesex,  whereby,  after  reciting  that  they  did 
not  admit  but  denied  that  Edwards  was  entitled  to 
receive  any  compensation  at  all  from  them  in 
respect  of  the  matters  mentioned  in  his  notice, 
they  required  him  to  summon  a  special  jury  to 
determine  the  amount  of  compensation  (if  any) 
payable  by  them  to  Edwards. 

On  the  29th  April  1871  a  jury  was  summoned, 
and  assessed  Edwards's  claim  to  compensation  at 
1001. 

£dwards*8  costs  of  these  proceedings  were  taxed 
at  &21. 

The  Metropolitan  Board  of  Works  still  disputed 
Edwards's  claim,  and  paid  the  sum  of  1622.  into 
court  under  the  76th  section  of  the  Lands  Clauses 
Consolidation  Act  1845. 

Edwards  accordingly  presented  the  present 
petition,  praying  that  the  amount  might  be  paid 
out  of  court  to  him. 

Jessel,  Q.  C.  and  Willis-Bund  in  support  of  the 
petition. 

Southgate,  Q*  C.  and  Charles  HaU,  for  the  Metro- 
poUtan  fioard  of  Works,  opposed. 

July  22. — Lord  Bomilly  said  that  if  the  agree- 
ment in  question  had  been  executed  before  the 
landlord  received  the  notice  to  treat,  the  petitioner 
would  have  been  entitled  to  compensation  in 
respect  of  his  mterest,  even  though  the  three 
years'  tenancy  had  been  created  in  the  expectation 
of  the  house  being  taken  by  the  Metropolitan 
Board  of  Works  under  the  compulsory  powers 
vested  in  them  by  the  Act.  Here,  however,  the 
tenancy  was  created  after  service  of  the  notice  to 
treat,  and  his  Lordship  was  of  opinion  that  it  was 
therefore  not  a  subject  for  compensation  by  the 
party  servinff  the  notice.  The  petition  must, 
therefore  be  dismissed,  but  without  costs. 

Solicitor  for  the  petitioner,  Siiberherg. 

Solicitor  for  the  Metropolitan  Board  of  Works, 
W.  Wyke  Smiik, 

V.  C.  WZCKEirS'  COITBT. 

Reported  by  Edwakd  WnsLOW,  Esq.,  Barrister-at-Law. 


Pratt  v.  Harvey. 
Tuesday,  July  11, 1871. 

WiU — Bequest  far  buUding  a  church — Martmam  Ads 

— Bequest  mvalid. 

A  testalor  bequeathed  a  sum  of  money  iowa/rds  the 
eiopenses  of  buUding  a  church,  and  provided  that, 
if  the  ehwrch  should  not  be  commenced  in  his  life' 
Hme^  or  before  the  expiration  of  two  years  from 
his  deaths  or  within  half  a  mile  of  a  certain  place, 
the  legacy  was  to  go  over  to  his  general  personal 
egtate: 

Heldt  that  ike  Ugatnj  was  invalid,  as  coming  within 
thai  StakUes  ofMortmaift. 


The  question  in  this  case  was  whether  a  legacy 
was  invalid,  as  contravening  the  provisions  oi  the 
Statutes  of  Mortmain.     The  facts  were  these : 

J.  T.  Fisher,  by  his  will  dated  in  Dec.  1868, 
bequeathed  {inter  alia)  the  sum  of  lOOOZ.  to  the 
vicar  and  churchwardens  of  the  town  of  Newark- 
upon-Trent,  to  be  applied  by  them  in  and  towards 
the  expenses  of  ouilding  and  erecting  a  new 
church,  near  Northgate,  m  connection  with  the 
Church  of  England;  and  the  testator  provided 
that  if  the  church  should  not  be  commenced 
during  his  lifetime,  or  before  the  expiration  of  two 
years  after  his  death,  or  if  it  should  not  bo  erected 
within  half  a  mile  of  Northgate,  then  such  legacy 
was  to  go  over  to  his  general  personal  estate ;  and 
the  testator  bequeathed  the  residue  of  his  property 
to  the  plaintiffs,  who  were  infants. 

The  testator  died  in  May,  1869. 

Freeman  for  the  plaintiffs. 

Cha/rles  Hall  for  the  defendants,  the  legatees, 
contended  that  the  bequest,  when  made  to  them, 
was  contingent  on  the  fact  of  land  being  purchased 
within  the  lifetime  of  the  testator,  ana  therefore 
good.  It  was  true  that  no  land  had  been  so  pur- 
chased ;  but  that  would  not  invalidate  a  bequest 
originally  vaUd.    He  cited 

Cresswell  v.  Cresswell,  L.  Bep.  6  £q.  69 ;  18  L.  T. 

Bep.  N.  S.  392 ; 
Philpott  T.  St.  George* s  Homtal,  6  H.  of  L.  Cas.  338 ; 
Re  Watmough'8  Traets,  L.  Bep.  8  Eq.  272. 

Borthwick  for  trustees. 

• 

The  Vicb-Chancbllor. — The  authorities  referred 
to  lay  down  the  law  that  a  charitable  gift  for  build- 
ing is  only  good  in  two  instances — namely,  where 
it  IS  directed  that  the  building  should  take  place 
on  specified  land  already  in  mortmain,  or  where 
by  the  gift  the  purchase  of  land  is  expressly  ex- 
cluded. This  case  does  not  come  within  those 
definitions.  I  consider  that  the  restriction  on  the 
gift  is  not  nearly  enough  to  exclude  its  applica- 
tion in  the  purchase  of  land,  and  that  bemg  so, 
the  legacy  must  fail,  except  to  the  extent  of  the 
500L  allowed  by  the  Act. 

Sohcitors  for  the  plaintiffs,  Swann  and  Co. 

Solicitors  for  the  defendants,  Pelgrave  and 
Hodghinson. 

COITBT  or  QXTEEirS  BEITCH. 

Reported  by  T.  W.  Sauitdbbs  and  J.  Sbobtt,  Esqn., 
Barristen-at-law. 


Wednesday,  May  31,  1871. 

The  Guardians  or  the  Pooe  op  the  Stourbkidgb 
Union  (apps.)  v.  The  Guardians  op  the  Poor  op 
THE  Droitwich  Union  (rosps.). 

Poor  law — Parish  not  maintaining  its  poor — Asso- 
ciaiion  of  townships  for  raUng  pu/rposes — Severance 
— Loss  of  settlement  tlierefrom — AUeralion  of  area. 

The  ecclesiastical  parish  of  Old  Swinford  never  main- 
tained its  oum  poor ;  but  the  township  of  Upper- 
Swinford,  withvn  tJie  said  parish,  and  three  other 
townships  also  therein,  p'om  time  immemorial 
associated  toaether  under  the  designati/m  of  tite 
"parish  of  Old  Simnford,"  jointly  appointed  over- 
seers, and  made  rates  for  the  rdief  of  their  poor, 

Thefowr  townships,  however,  disjoined,  pwrsua/nt  to  a 
mandamus  directed  to  one  of  them  in  1842,  and 
separate  overseers  have  since  been  regularly  ap- 
pointed, and  separate  rales  made  for  ea^h. 

The  township  of  Upper  Swinford  now  forms  part  of 
SUrwrbridge  r/niVm,  n»^iVK  r<ytwipnn«ft%  ^V<^  -^wcvfti^ 
and  places  of  StoiMrbridc|e,  OU  ^vwnjwd.^  %t,. 
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Q.  B.]       The  Guabdians  op  Stourbridge  Union  t;.  The  Guardians  of  Dboitwich  XJhiqv.        [Q.  B. 


A,  was  bom  about  the  year  1804  in  the  totonship  of 
Upper  Swinford. 

The  tcife  and  children  of  his  son,  paupers,  icere 
entitled  to  derive  a  settlement  from  the  birth  settle' 
ment  of  A.,  and  were  tlierefore  adjudged  by  an 
order  of  justices  to  be  legally  settled  in  the  parish 
of  Old  Swinford,  and  to  be  reitwvahle  to  the  Stour- 
bridge Union, 

Held  (in  consequence  solely  of  the  derisions  in  Beg. 
V.  The  Inhabitants  of  Tipton,  (3  Q.  B.  215) ; 
Beg.  V.  The  Inhabitants  of  Hunnington  (5  Q.  B. 
273),  and  successive  similar  ca^es),  thai  as  there 
had  been  a  change  in  the  charaeable  area  wherein 
the  birth  settlement  of  A.  lay,  by  the  separation  of 
tJie  united  townships,  the  paupers  had  no  legal 
settlement  there*  ana  tJiat  tne  order  was  bad. 

1.  By  an  order  of  two  justices  for  the  county  of 
Worcester,  made  on  the  28th  April  1869,  on  the 
complaint  of  the  Droitwich  union  guardians,  it  was 
adjudged  that  the  settlement  of  Mary  Ann  Smith 
and  two  children,  a^ed  six  and  two  years,  was  in 
the  parish  of  Old  Swinford  and  Stourbridge  union, 
and  the  former  union  was  ordered  to  remove  the 
said  paupers  to  the  Stourbridge  union.  On  appeal, 
by  an  order  of  a  judge  the  following  case  was 
stated  for  the  opinion  of  this  court. 

2.  Mary  Ann  Smith,  in  the  order  mentioned,  is 
the  widow  of  William  Smith. 

3.  The  grounds  of  removal,  including  the  par- 
ticulars in  the  settlement  relied  upon  in  support  of 
the  order,  stated,  amongst  other  things,  *'.that 
William  Smith  was  the  son  of  Samuel  Smith; 
that  the  last-mentioned  Samuel  Smith  was  bom 
in  the  parish  of  Old  Swinford,  in  or  about  the  year 
1804,  and  that  the  last  legal  settlement  of  the  said 
Mary  Ann  Smith  and  her  two  children  is  in  the 
said  parish  of  Old  Swinford,  in  virtue  of  the  birth 
settlement  of  her  late  husband,  William  Smith's 
father,  Samuel  Smith,  in  the  said  parish  of  Old 
Swinford." 

4.  It  is  agreed  that  if  the  alleged  birth  settle- 
ment of  Samuel  Smith,  in  the  alleged  parish  of 
Old  Swinford,  or  otherwise  in  the  Stourbridge 
union  was,  under  the  circumstances  herinafler 
stated,  available  at  the  time  of  the  making  of  the 
order,  then  the  last-mentioned  settlement  was  and 
is  the  last  legal  settlement  of  Mary  Ann  Smith  and 
her  two  chil&en,  and  the  order  for  the  removal  of 
Mary  Ann  Smith  and  her  two  children  to  the 
Stourbridge  union  was  rightly  made. 

5.  Samuel  Smith  was  bom  in  the  township  of 
Upper  Swinford,  in  the  ecclesiastical  parish  of  Old 
Swmford,  in  the  county  of  Worcester,  in  or  about 
the  year  1804. 

6.  The  ecclesiastical  parish  of  Old  Swinford  has 
existed  from  time  immemorial,  with  a  parish 
church,  and  churchwardens  have  been  from  time 
immemorial,  and  still  are,  regularlv  appointed  for 
that  parish ;  but  portions  of  the  old  ecclesiastical 
parish  of  Old  Swmford  have  been  from  time  to 
time  separated  off  into  ecclesiastical  districts, 
under  the  Church  Building  Acts ;  and  at  the  time 
of  the  making  of  the  said  order,  the  onl^  part  of 
the  old  ecclesiastical  parish  of  Old  Swmtord  re- 
maining was  and  is  the  township  of  Upper  Swin- 
ford, in  which  the  church  and  rectory  are  situate, 
and  which  still  constitutes  the  eodesiastii^  parish 
of  Old  Swinford.  And  the  portions  so  separated 
off  have  been  since  such  separation,  and  still  are, 
distinct  for  all  ecclesiastical  purposes  from  the 

present  ecclesiaatical  parish  of  Old  Swinford  as 
provided  by  the  Ciiarcn  Bailding  Acts. 


7.  The  ecclesiastical  parish  of  Old  Swinford  did 
not,  before  the  passing  of  the  28  ^  29  Vict.  c.  7?, 
maintain  its  own  poor,  and  there  is  not  now,  and 
there  never  was,  any  poor  rate  made  for  sach 
ecclesiastical  parish,  ana  there  are  no  overseers 
appointed,  nor  were  there  any  ever  appointed  fw 
such  jpirish. 

8.  The  ecclesiastical  parish  of  Old  Swinford  was 
originally  made  up  of  a  number  of  townships  and 
hamlets.  These  townships  and  hamlets  aro  as 
follows :  The  township  of  Stourbridge,  the  hamlei 
of  Amblecote,  the  township  or  hamlet  of  Upper 
Swinford,  in  which  the  oloi  parish  church  and 
rectory  are  situate,  the  township  or  hamlet  of 
Wolla^ton,  the  township  or  hamlet  of  the  Lye,  and 
the  township  or  hamlet  of  WoUesoote. 

9.  The  township  of  Stourbridge  has  fixnn  time 
immemorial  had  separate  overseers  appointed  for 
it,  and  a  separate  poor  rate  has  always  been  made 
for  such  township. 

10.  In  like  manner  the  hamlet  of  Ambleoote  has 
from  time  immemorial  had  separate  overseers  ap- 
pointed for  it,  and  it  also  has  a  separate  poor  rate. 

1 1 .  The  townships  or  hamlets  of  U  pper  Swinfbid, 
Wollaston,  the  Lye,  and  WoUesoote,  forming  part 
only  of  the  ecclesiastical  parish  6t  Old  Swmrord 
from  time  immemorial  previously  to  the  year  1812, 
were  together  called  "  tne  parish  of  Old  Swinford," 
and  they  had  two  overseers  appointed  for  sodi 
townships  or  hamlets  jointly,  who  were  called  the 
overseers  of  the  poor  of  "  the  parish  of  Old  Swin- 
ford,'* and  one  poor  rate  used  to  be  made  by  sach 
overseers  for  such  last-mentioned  four  townBhips 
or  hamlets,  which  jointly  supported  their  poor. 

VZ  The  Stourbridge  Union  was  formed  in  the 
year  1836  by  an  order  of  the  Poor  Law  Com- 
miasioners  for  England  and  Wales,  nndw  the 
4  &  5  Will.  4,  c.  76,  s.  26 ;  and  by  such  order  the 
parishes  and  places  of  Stourbrid^^  Old  Swinford, 
Oradley,  the  borough  of  Halesowen,  lUy,  Hawn, 
Hasbury,  Sutley,  the  Hill,  Catkemore,  &dgacre, 
and  Lapal,  in  the  county  of  Worcester  acd  King*! 
Swinford  and  Amblecote  in  the  county  of  Staffora, 
were  formed  into  a  union  called  the  Stoorhridge 
union. 

13.  In  the  year  1842  a  rule  for  a  mandamus  wia 
made  absolute,  commanding  the  justices  to  appoint 
separate  overseers  for  the  township  of  Wolbston, 
in  pursuance  of  the  statute  13  h  14  Car.  2,  c  12, 
s.  21,  which  they  did ;  and  such  separate  overseen 
have  been  annually  appointed  for.  that  township, 
and  a  separate  poor  rate  has  been  since  made  for 
the  same.  In  consequence  of  the  decision  of  the 
Queen's  Bench  in  that  case,  separate  overseers 
have  since  the  year  1842  also  been  legally  and 
regularly  appointed  for  the  township  of  Upper 
Swinford,  tne  township  of  Lye,  and  tne  townsnip 
of  WoUesoote,  and  each  of  those  townships  has 
since  that  period  had  a  separate  rate  made 
for  it  by  its  own  overseers.  After  separate 
overseers  had  been  appointed  in  1842,  by  an 
order  of  the  Poor  Law  Commissioners,  datea  the 
18th  Aug.  1842,  after  reciting  their  said  order 
dated  the  19th  Sept.  1836,  formmg  onder  the  pro- 
visions of  the  Act  of  4  &  5  Will.  4  the  Stonrtindge 
union  aforesaid,  and  reciting  that  the  parish  of 
Old  Swinford  aforesaid  was  one  of  the  paces  tiie 
names  of  which  were  specified  in  the  margin  of  the 
said  order,  and  that  the  same  was  still  one  of  tiie 
places  forminfl  the  said  Stourbridge  iiiiioii»  and 
reciting  that  the  parish  of  Old  Swiirord  compriwd 
\  se^ennl  \A^ri^&\ivgk)«jid  among  others  Uiek^^ 
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of  Upper  Swinford  and  Wollaston,  but  that  at  the 
date  of  the  said  order  the  poor  of  the  said  parish  of  Old 
Swinford  were  maintained  by  such  parish  as  the 
poor  of  one  parish,  but  that  since  the  date  of  the 
said  order  the  said  townships  of  Upper  Swinford  and 
Wollaston  had  been  lawfully  separated  for  the 
ranintenance  of  the  poor  thereof  from  the  said 
parish  of  Old  Swinford,  and  the  other  townships 
coinprised  therein,  and  that  each  of  the  townships 
of  Upper  Swinford  and  Wollaston  then  maintjiined 
its  own  poor  separately ;  and  also  reciting  that  by 
reason  of  such  separation  the  ratepayers  and 
owners  of  property  m  the  said  township  of  Upper 
Swinford  and  Wollaston  respectively  had  become 
entitled,  under  the  provisions  of  the  said  last- 
mentioned  Act,  separately  to  elect  one  guarditin  at 
least  for  each  of  the  said  townships,  and  that  the 
said  townships  became  liable  to  contribute  sepa- 
rately towarus  the  common  fund  of  the  imion. 

The  Poor  Law  Commissioners  did,  by  their  order 
now  in  recital,  order  and  direct  that  one  guardian 
of  the  poor  should  be  separately'  elected  for  each  of 
the  said  townships  of  Upper  Swinford  and  Wollas- 
ton, with  the  qualification  specified  in  the  therein- 
recited  order,  wherein  the  said  union  was  founded. 

Similar  orders  were  made  by  the  Poor  Law 
Board  as  to  the  other  two  townsnips,  on  separate 
overseers  being  appointed  for  them ;  and  it  is  agrt^od 
that  the  court  may  refer  to  any  order  of  the  Poor 
Law  Board  mentioned  in  the  case. 

14.  The  whole  of  the  said  townships  or  handets 
which  formerly  constituted  the  ecciesiasti(rul  fKiriish 
of  Old  Swinford,  are  in  the  Stourbridge  union. 

15.  Since  1842  there  has  been  no  j»lace  with 
«eparate  overseers  or  with  sepanvte  poor  rates 
called  Old  Swinford,  but  there  is  still  an  ecclesias- 
tical p«n«b  as  before  mentioned,  called  Old  Swin- 
ford, wlAA  is  oo-extcnsive  with  the  township  of 
Upper  Swinford,  in  which  the  said  Samuel  Smith 
was  bom,  which  township  is  a  place  with  separate 
overseers  and  separate  poor  rates. 

It  was  contended  by  the  appellants  that  there 
is  no  poor  law  parish  of  Old  Swinford,  in  which  the 
paupers  could  be  legally  adjudged  to  be  settled, 
and  that  the  order  in  question  was  therefore  void ; 
as  it  in  point  of  fact  adjudged  them  to  be  settled 
in  the  parish  of  Old  Swinford,  the  only  parish  of 
that  name  being  an  ecclesiastical  parish,  and  not  a 
parish  with  overseers,  or  a  parish  for  which  a  sepa- 
rate poor  rate  is  made. 

It  was  contended  by  the  respondent,  that  for 
the  purpose  of  removal  to  the  Stourbridge  poor 
law  anion,  under  the  Union  Ohargeability  Act 
(28  A  29  Vict.  c.  79),  the  paupers  could  be  legally 
adjudged  to  be  settled  in  the  parish  of  Old  Swiuf ora, 
in  the-  Stourbridge  union,  or  otherwise  in  the 
Stourbridge  union  by  virtue  of  the  birth  settle- 
m-.mt  of  Samuel  Smith  in  the  township  of  Upper 
Swinford,  in  the  parish  of  Old  Swinford,  and  that 
the  order  was  therefore  properly  made. 

The  question  for  the  opinion  of  the  court,  was 
whether  the  justices  were  entitled  under  the  cir- 
cumstance above  stated  to  make  the  order  of  re- 
moval (either  in  its  then  present,  or  in  an  amended 
form).  If  the  court  should  answer  this  question 
in  the  aflOLnnative,  the  order  was  to  be  confirmed 
with  ooets;  if  in  the  negative,  the  order  was  to 
quashed  with  costs. 

Field,  <2-  0.  (with  him  Poland)  for  the  appellants. 
— Tbe  se^lement  was  destroyed  by  the  destruction 
of  the  area  in  which  it  was.  Three  deciBions  con- 
cfaide  tldsoMe:  firs^  Ee^,  v.  The  Inhabitants  of 


Tipioii  (ii  Q.  B.  215).  There  a  pauper  was  bom  a 
bastard  in  the  workhouse  of  Ujilcsowcn,  where 
her  mother  was  maintained  as  a  pauper  belonging 
to  Halesowen.  Halesowen  consisted  of  several 
townships,  maintaining  their  poor  jointly;  the 
workhouse  was  in  one  of  these ;  and  the  pauper's 
mother  was  settled  in  Halesowen  in  respect  of  a 
part  of  Halesowen,  which  was  in  another  township. 
Alter  the  pauper's  birth  separate  parish  officers, 
under  stit.  13  &  14  Car.  2,  c.  12,  s.  21,  were  ap- 
pointed for  each  of  the  townships,  and  thence- 
forward they  maintained  their  own  poor  separately. 
Held,  that  both  under  and  independently  of  stat. 
54  Geo.  '\  c.  1 70.  s.  3,  the  pauper  at  her  birth  was 
settled  in  the  parish  of  Halesowen,  but  not  in  any 
particular  township ;  and  that  she  had  not,  after 
the  separation  of  the  townships,  a  settlement  in 
the  township  in  which  the  workhouse  was :  (See 
per  Lord  Denman,  C.  J.,  delivering  the  judgment 
of  the  court  therein,  p.  210.)  The  division  of 
parishes  into  townships  separately  maintaining 
their  own  poor  was  effected  by  It  Cfar.  2,  c.  12  (a). 
Until  officers  are  appointed  to  relieve  the  poor  of  a 
parish,  Ac.,  a  settlement  there  does  not  come  within 
the  definition  of  "  the  right  acquired  in  any  one  of 
the  modes  pointed  out  by  the  poor  laws  to  become 
a  recipient  of  the  benefit  of  those  laws,  in  that 
parish  or  place  which  provides  for  its  own  poor, 
where  the  right  has  been  hist  acquired  :  "  (Burn's 
Justice,  liOth  edit.  Tit.  Poor,  p.  JUO.)  In  the  case 
above  cited.  Lord  Denman,  C.  J.,  says  (p.  222) : 
"  To  sustain  the  order  of  removal  into  the  town- 
ship of  Halesowen,  we  must  hold  that  a  settle- 
ment by  birth  was  gained  eijually.  in  the  imrish 
and  each  of  the  twelve  townships  comprising  it, 
for  which  we  can  find  no  warrant  of  direct  autho- 
rity, or  analogy  in  the  law  of  settlement.  It  has 
been  suggested  as  a  difficulty,  that  unless  we  so 
hold,  the  parish,  by  subdivision,  will  get  rid  of 
settlements,  and  that  persons  who  would  otherwise 
have  gained  them  may  have  none.  A  similar 
result  nappened  under  circumstances  nearly  the 
converse  of  the  present  in  the  case  of  Beg. 
V.  Saighiou-on-the-mil  (2  B.  &  Aid.  162) ;"  and 
the  learned  judge,  after  stating  the  facts  of  that 
case,  adds  that  the  necessary  effect  of  the  decision 
of  it  was  to  leave  the  pauper  without  any  settle- 
ment at  all.  As  soon  as  the'  parish  is  divided 
into  townships  under  the  statute  of  Car.  2,  all 
antecedent  settlements  disappear.  In  Beg  v.  The 
Inhahitanfs  of  Hnnninyfon  (5  Q.  B.  273),  the  facts 
were  as  follows — viz.,  that  part  of  the  parish  of 
Halesowen  which  lay  in  Shropshire,  consisted 
of  several  townships,  Hunnington,  Oldbury,  and 
others,  but  maintamed  its  poor  out  of  a  common 
fund  administered  by  officers  for  the  whole  of  that 
part  of  the  parish.  Afterwards,  in  obedience  to  a 
mandamus,  separate  appointments  of  overseers 
were  made  for  the  respective  townships,  and  each 
then  maintained  its  own  poor.  Before  the  sub- 
division, a  pauper  was  settled  in  the  Shropshire 

(a)  The  14  Car.  2,  o.  12,  after  reciting:  t'  at  certain 
oonnties,  "  by  reason  of  the  largenens  of  the  parinhea 
within  tho  same,"  are  unable  to  reap  the  benefit  of  43 
Elis.  0.  2f  enaots  that  the  poor  within  every  township  or 
villa^  within  the  ooonUes  aforesaid  shall  be  maintained 
withm  the  several  and  respective  township  and  village 
wherein  he,  she,  or  thev  shall  inhabit,  or  was  or  were  laMt 
lawfuUy  settled,  aoooroinfr  to  the  intent  and  meaninfir  of 
this  Aot,  and  **  that  there  shall  be  yearly  chosen  and  ap- 
pointed aooording  to  the  rules  and  dix«Gk\i\»ii%\ix>^*^  vtA^ksiw 
of  48  EUs.,  two  Q!i  mocQ  o^«t«oBtik  ol  >^«  v^*^  ^\>i2D£!iaL  vh^st) 
of  the  nidtownikupA  oc  ^^^Cl^^ik)^*  %(a. 
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district    of  Halesowen,  by  a  hiring  and  service 
in  the  township  of  Hunningtou ;  and  it  was  held 
that  he  was  not  therefore  removable  to  the  town- 
ship of  Hnnnington  as  the  place  of  his  settlement, 
when   overseers  were   appointed  for    that   place. 
Lord  Denman,  C.J.  there  says  "  The  princifJle  we 
acted  upon  in  Reg,  v.  Tipton  (sup.),  must  decude 
this  case.     In  Rex  v.  SaiglUon'On-the-HiU  (sup.), 
this  court  decided  that  although  the  settlement  in 
the  last   place  of  residence  was  extinct  by  the 
destruction  of  the  township,  that  did  not  prevent 
the  extinction   of  the  settlement  previously   ac- 
quired."    [Blackburn,  J. — I  cannot  understand 
what  they  mean  by  the  use  of  the  word  destroyed. 
If  the  parties  liked  to  obtain  a  mnnoUimiis,  they 
could  still  have  compelled  S»i^hton-on-the-Hill  to 
app>oint  overseers.]     The  definition  of  "  parish  "  in 
Bums's  Justice  as  a  "  place  that  provides  for  its 
own  poor"  (suv.),  is  adopted  in  4  &  5  Will.  4,  c.  76, 
8.  109,  which  declares  tnat  "  the  word  parish  shall 
be  construed  to  include  any  parish,  citjr,  borough, 
town,    township,   liberty,    precinct,    vill,    village, 
hamlet,  tithing,  chapelry,  or  any  other  place,  or 
division,  or  district  of  a  place  maintaining  its 
own  poor,  whether  parochial  or  extra  parochial." 
Then  "  parish  settlement "  must  mean  tne  right  of 
a  pauper  to  the  benefit  of  the  poor  law  in  any  parish 
maintaining  its  own  poor,   and  the  right  of  the 
poor  law  authorities  to  remove  him  thither.    The 
case  first  cited  was  again  approved  of  in  Reg.  v. 
The  Inhabitants  of  Acton  (8  Q.  B.  114),  and  in  Reg. 
V.  The    Inhabitants  of   8t.  if  art  in,    New    Sanim 
(9  Q.  B.  246)  Lord  Denman,  C.  J.,  says,  "  The  re- 
sult of  the  cases  arising  up>on  the  division  of  Hales- 
owen may  perhapm  be  regretted ;    but  we  had  not 
the  power  to  create  a  settlement  by  relation."     It 
is  a  well  known  doctrine  of  this  court  that  the 
law  of  settlement  should  not  be  lightly  disturbed. 
Then  the  above  cases  must  govern  the  decision  of 
the  court  in  the  present  one.   Here  the  settlement 
was  not  in  the  parish  of  Old  Swinford.     The  prin- 
ciple of  the  later  legislation  has  been  to  make  the 
paupers  chargeable  where  found.     In  this  case 
there   is   mere  consent  of   the  litigant  parishes 
that  the  grandfather  was  bom  in  Old  Swinford. 
[CocKBURN,  C.  J. — I  quite  agree  that  the  whole 
system  of  settlement  is  Ixisea  on  false  considera- 
tions, but  that  is  beside  the  question  to-day.]   The 
Union  Chargeability  Act  1865  (28  &  29  Vict.  c.  79), 
provides  for  the  removal  of  paupers  to  the  union 
or  parish  in  which  they  shall  be  settled ;   and  sect. 
13  enacts  that,    "except  as  herein  provided,  no 
alteration  shall  be  maae  in  respect  of  the  settle- 
ment of  poor  persons  in  parishes."      The  order 
could  not  have  been  amended,  because  there  was 
no  proof  before  the  justices  that  the  pauper  was 
born  in  Old  Swinford.     [Lush,  J. — It  is  so  found 
as  a  fact.]      The  only  amendment  which  would 
validate  the  order  is  one  which  there  is  bo  power 
to  make,   viz.,  to   substitute  some  township  for 
the  union  of  Stourbridge. 

Jelf  (H.  Matthews,  Q.C.  with  him),  for  the  re- 
spondents. —  As  to  the  last  observation,  it 
was  intended  to  submit  to  the  court  the  ques- 
tion whether  in  any  way  an  order  could  be 
made  to  fix  on  the  appellant  union  the 
charge  of  maintaining  these  paupers.  No  doubt 
the  court  would  desire  to  distinguish  if  possible 
this  case  from  those  cited.  [Blackburn,  J.T—Beg, 
Y,  Hunnington  seems  most  clearly  in  point.  What 
say  you  to  it  P]  The  Stourbridge  Union  was  formed 
in  lo36,  and  if  the  law  as  between  the  union  and 


the  different  parishes  constituting  it  had  been  ^ 
that  time  as  it  now  is,  then,  irrespectiTe  of  anj 
division  under  the  statute  of  Charles,  that  union 
would  have  been  liable.  [Blackbukn,  J. — Bnt 
union  chargeability  did  not  then  exist.]  If  the  Union 
Chargeability  Act  had  come  into  operation  simul- 
taneously with  the  separation,  then  Reg.  y.  Hun- 
nington  (sup.)  would  not  have  been  decided  as  it 
was ;  the  ratio  decidendi  of  that  case  probably  being 
that  it  was  a  necessary  application  of  the  law « 
settlements  to  hold  that  whereas  a  liability  distri- 
buted over  an  area  had  been  incurred,  it  would  be 
a  hardship  to  load  any  one  of  those  townships  with 
the  burdens,  because  before  that  the  parish  would 
have  borne  the  burdens  evenly.  Now  an  order 
made  under  the  Union  Chargeability  Act  really  has 
an  operation  to  distribute  over  the  whole  union 
the  burden  of  any  pauper  bom.  [Blackbuiln,  J.— 
But  can  it  be,  that  if  ne  had  not  been  removeaUe 
to  any  place  before  the  Union  Chargeability  Act 
received  the  royal  assent,  he  would  be  rerooveaUe 
the  day  after  r]  At  least  the  settlement  is  not 
available.  The  argument  contra^  on  the  statute  of 
Car.  2,  shows  the  real  ground  upon  which  the 
decisions  rest,  viz.  that  there  was  not  machinwy 
to  properly  carry  out  the  law  of  settlement.  It  is 
conceded  by  the  appellants,  that  if  there  had  been 
officers  to  provide  tor  the  poor,  the  settlement  might 
have  been  made  available.  [Blackburn,  J. — ^Loid 
Campbell,  C.J.  does  not  say  so ;  while  Lord  Den- 
man, C.J.,  and  the  res';  of  the  court  do  not  ex- 
pressly say  so,  although  they  do  give  reasons  wbidi 
appear  to  me  ec^ually  unsouiia.]  It  was  only 
necessary  to  decide  in  those  cases  that  each 
particular  settlcmcxit  then  brought  into  ques- 
tion was  not  available.  Anything  said  beyond 
that  was  extra-judicial.  In  Keg.  y.  Hie  InLab^ 
tnnts  of  St.  Martin  New  Sarum  (sup.),  a  paoper 
gained  a  settlement  in  parish  J.  Alierwarda,  hj 
Act  of  Parliament  J.  was  united,  for  all  bat  fcir 
ecclesiastical  purposes,  with  parish  B.  by  the  title 
of  the  Unitea  Parishes  of  J.  and  B.,  and  it  was 
held  that  the  pauper  was  settled  in  the  united 
imrishes.  FMELiiOK,  J. — That  is,  of  conrae,  the 
converse  case.  They  were  united,  and  the  burthen 
of  each  parish  still  remained.]  The  princij^e  is 
the  same.  If  the  effect  of  the  area  being  desired 
is  to  destroy  the  settlement,  then,  as  in  the  other 
cases,  the  settlement  would  be  gone,  and  it  nu 
only  by  a  fair  interpretation  €XL  the  poor  lawi 
the  court  was  able  to  say  there  was  a  setUonent 
available  against  the  united  pariahes.  The  oounsri 
in  the  last  named  case  for  the  respondents  wii 
arguing  thus :  "  Here  the  parish  officers  ol  the 
whole  are  parish  officers  for  each  part;  though 
the  converse  would  not  be  true,"  when  he  wti 
stopped  by  the  court,  which  shows  that  the  point 
as  to  machinery  was  brought  forward.  Althooffh 
the  settlement  in  Upper  Swinford  may  not  oe 
available,  jet  there  may  be  a  settlement  available 
in  the  parish  of  Old  Swinford.  [Cockbubji,  J.— If 
you  cannot  show  a  settlement  within  **  a  ptfish'* 
you  cannot  come  within  the  2nd  section  of  28  4  29 
Vict.  c.  79,  that  presupposes  a  settlement  in  i 
parish.  Now  here  there  is  no  settlement  in  the 
parish.  The  person  must  be  settled  in  some  plftoe 
m  the  union.]  He  may  be  said  to  be  settled  in  the 
old  parish.  [Cockbubn,  C.  J. — But  that  hat  oeiaed 
to  exist.]     See  paragraphs  12  and  18  of  tbe  case. 

CocKBURN,  C.  J.— The  only  satiafiMStion  we  onn 
have  in  deciding  this  case  is  the  melancholy  one 
of  feeling  that  if  we  are  wrong  oor 
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oesnors    were  equally  liablo    to   error;   and 

•W  fult  more  sure  that  they  were  wrong 
I  do  in  tlie  prudent  inBtanco,  for  I  cannot 
(hat  by  the  14  Car,  2,  c.  12.  b.  21,  it  wa« 
ilod  to  curtail  and  abridge  tho  operation  of 
tetnte  of  BliMbeth.  The  three  cases  cited 
U  directly  in  point,  more  eHpeciallj  that,  ol 
7,  Hunninglou,  and  oannot  be  dixtijiguiahml 
the  present  one.  They  decided  t^at  the 
of  altering  a  pariah  by  subdividing  it  into 
ibipa  separately  nitiintaining  tlieir  own  poor, 

0  annihilate  settlements  within  the  original 
I   think   that  what  has   been   said   in   tho 

r  oases  equally  applies  to  the  one  before  uh, 
bat  the  courts  having  origimtlly  gone  wrong 
sir  ruling,  we  rau-t  not  produce  such  un- 
aty  in  the  decisiouB  on  tho  principles  appli- 

to  poor  law  settlements  as  we  should  do 
rere  now  to  depart  from  Che  authorities  cited, 
i»t  we  must  abide  by  them,  more  especially 

this  case,  I  am  happy  to  say,  our  so  doing 
Ot  be  prodnctire  of  any  great  hardHbip — 
kt  all,  indeed,  to  the  paa]>cr — and  as  regards 
Irishes,  if  the  state  of  the  law  works  unfairly 
»  case,  yet,  in  another,  the  same  decisions 
e  in  their  fevour. 

CKBUILN,  J.— I  MD  entirely  of  the  same 
n.     We  find  that  from  Ji»n.  v.   Tipbm  (re- 

1  in  3  Q.  B.  219)  to  Beg.  v.  SL  Martin's,  JV-ic 
I  (in  9  Q.  B.  24y),  on  four  occasions  when  the 
't  question  hau  oome  before  the  court  thn 
I  have  always  held  according  to  the  dei^ision 

present  case.  I  quite  agree  qith  my  Lord 
hoy  were  originally  mlKtaken;  but  I  ntso 
we  ought  not  lightly  to  ii]iaet  their  judg- 
I  say  that  for  t'jis  reason,  viz.,  that  when 
I   does    not   go   to    a  ramrt   of   appeal    and 

quite  sure  that  there  has  been  a  mistake, 

not  bound  to  follow  on  in  error,  but  when 
■Iter  is  not  an  important  point  affecting 
in  general,  then  eomnuuis  error  Jitcit  jut  is 
im  which  we  should  apply,  unless  we  soe 
tly  that  the  decided  canoH  woi'O  founded  in 
e,  and  that  tho  reversal  of  them  would  Ui 
»ter  benefit  though  un.scttliug  the  law. 
LOR,  J.-  1  am  of  the  same  opinioJi.  If  tho 
n  question  had  been  recent  we  should  pro- 
lave  felt  ourselves  at  liberty  to  have  said  the 
ras  wrong ;  but  the  first  of  the  decisions  we 
w  acting  upon  was  pronounced  bo  long  i^^, 
1  been  followed  by  such  a  series  of  cases,  that 
;  we  should  not  aisturb  it. 
I.  J.— I  am  of  the  same  opinion.     I  think 

one  of  those  (gucstlone  where  it  is  much 
nportauL  that  the  law  should  be  settled  than 
UBa  how  it  ought  to  have  been  settled. 

J-ndgmfmi  for  the  appellanU. 
rneys  for  the  appellants,  Gregory  aod  Co., 
for  Barnard  and  Eituj,  Stourbridge. 
meys  for  the  respondents,  Taylor  and  Ldkn, 
for  N.  Bearrroft,  Droitwich. 


Saiurday,  June  17,  1871. 
BKEOKS  tBOTt  TUK  EICIlBqUKU. 

(Before  Bylki,  Blackburn,  Keating,  Mellok, 

M.  tiuiTH,  and  Lusil,  JJ.) 

The  ATToaNBt-GBnaHAL  v.  Black. 

Income  t.ix—5  ^  6  Viet.  c.  35,  »s.  60,  100,  tehedt. 
A  and  D — Lor^l  coil  dues  Uvied  by  ctrrporation  of 
Brigkloii — Liability  of,  to  income  tax—Uate  of 
duly—ToUs—Tojs. 

Under  a  hical  Act  (13  Oeo.  3,  e.  xxxiv.),  unprovement 
commisainnert  for  Uie  lowu  of  Brujktnti  were  em- 
2>oteered  to  levy  a  duly  of  tW.  upon  eiMw^  ehnldron 
of  coal,  eiUm,  ^c.,  landed  on  the  beacli,  or  brought 
into,  a^id  co)uiu}ned  witAiit,  the  Urwa,  for  the  pur- 
pose of  erectimj  and  mainlaiTiing  groyns  and 
other  works  againtt  tiie  encroachmentu  of  the  sea. 
By  a  mbtequent  Act  (50  Geo.  8,  e  jrx.eviii.),  the 
duty   was  eontijiued  and  increased;   and  eubte- 

?'ienUy,  by  the  Brighbm  Town  Jmjirovement  Act 
S  Oeo.  4,  e.  clixcit.),  it  wot,  logettier  with  ■market 
toUt,  attd  otlier  rates,  duties,  and  aasesnneiitt, 
which  tiie  »aid  commieeioners  were  empowered  /o 
lejiy,  consoliilaled  into  a  eomvum  fund  for  the 
geiierid  purposes  of  the  Act,  iokieli  included,  ia 
addition  to  the  mainlmiance  of  the  groynt,  Sfc, 
the  paoing,  lighting,  watching,  elcantag,  and 
otkerwiae  improving  the  town.  By  the  Brighton 
Oummissiime-rs  Transfer  Act  1855  the  eatd  com- 
missitniRrs  ceasud  to  ad  im  sach,  and  the  corpora- 
tion and  tlisir  mtea-'ssoTs  wei-e  appuatted  com- 
tniseimwrt  in  tlieir  stead. 
Held  {aginniny  the  judgment  of  tlie  Court  of  Ex- 
eliequer),  tluii  ike  coal  duty  was  a  yrroperty  in 
resjiecl  of  johick  the  contoration  (who  had  sue- 
ce^ed  to  tlie  riglits  of  the  comtniasioneri)  were 
liable  and  bound  to  pay  income  tax,  eilheT  as  a 
"  hereditaiaent"  under  schedule  A,  or  as  "  pro- 

?vrty  or  profits  "  under  sdiedide  D,  of  the  Income 
'or.  Act  (T,  4-  6  Vict.  c.  35). 
Tkis  was  error  upon  a  juiigmoot  of  the  Court  of 
Exchequer  in  favour  of  the  Crown,  upon  a  case 
stated  without  any  pleadings  under  22  A  23  Vict, 
c.  21,  8.  10,  upon  an  information  filed  by  the 
Attorney- General  againet  the  defendant,  as  town 
clerk  ot  the  Corporation  of  Brighton,  to  recover 
penalties  incurred  by  him  for  not  including  in  the 
returns  under  the  Income  Tax  Act  (5  4  6  Vict, 
c.  35)  oortain  duties  levied  by  the  corporation 
Tinder  their  local  Acts  upon  all  coal  landed  on  the 
beach,  or  brought  within  the  limits  of  the  town  of 
Biiehton. 
The  facts,  shortly  summarised,  were  the  foUow- 

The  defendant  is  town  clerk  of  the  Corporation 
of  Brighton,  which  belongs  to  the  port  or  harbour 
of  Shorebara,  in  the  county  of  Sussex,  and  is  the 
proper  person  to  make  such  returns  as  are  required 
by  the  5  A  6  Viet.,  c.  35,  and  tho  proceeding, 
though  nominally  for  the  recovery  of  penalties, 
was,  in  fact,  brought  for  the  purpose  of  obt^niug 
the  decision  of  the  court  on  the  question  at  issne 
between  the  Crown  and  the  corporation,  whether 
the  corporation  are  liable  or  not  to  pay  income 
tax  upon  the  amount  of  the  rate  or  duty,  which 
they  levy  and  receive,  in  respect  oF  coal,  culm, 
ooke,  oinders,  ashes,  and  charcoal,  landed  on  the 
beach,  or  brought  within  the  limits  of  the  town  of 
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Brighton,  by  virtue  of  the  powers  conferred  on 
them  by  the  Acts  hereinafter  mentioned. 

By  an  Act,  13  Geo.  3,  c.  xxxiv.  (a.d.  1733),  intituled 
*'An  Act  for  paving,  lighting,  and  cleansing  the 
streets,  lanes,  and  places  within  the  town  of  Bright- 
helmstoue,  in  the  county  of  Sussex,  for  removing 
nuisances  and  annoyances,  and  preventing  the  like 
for  the  future,  for  holding  and  regulating  a  market 
within  the  said  town,  for  hiiildimj  and  repairing 
yroyiis  to  render  the  coast  safe  and  commodious  for 
ships  and  vessels  to  unload  and  laiid  sea  coal,  ctdm, 
and  other  coal  for  the  lise  of  the  inhabitants  of  the 
said  town,  and  for  leying  a  dtUy  thereon,  and  for 
other  purposes,"  powers  were  given  to  the  com- 
missioners thereunder  to  pave,  light,  and  cleanse 
the  streets  of  the  town,  and  for  that  purpose  to 
assess  and  levy  rates  or  assessments,  not  exceed- 
ing 3«.  in  the  pound  in  one  year,  on  the  occupiers 
of  all  property  in  the  town,  and  to  purchase  lands 
for,  and  to  establish,  a  market,  the  rents  and 
profits     whereof,    after    satisfying    the    moneys 
borrowed  for  purchasing  the  land  and  establishing 
the  market,  were  directed  to  be  paid  and  applied 
towards  the  paving,  repairing,  lighting,  and  cleans- 
ing the  said  streets,  and  in  repairincj  tits  groyns 
thereafter  mentioned.    And  after  reciting  that  the 
said  town  of  Brighthelmstone  was  situate  by  the 
seaside,  and  within  six  miles  of  the  port  or  harb  ur 
of  Shoreham,  and  belonged  to  the  said  port,  and 
that    a    great    part    of   the    town    having  been 
destroyed  by  the  breaking  in  of  the  sea,  several 
groyiis  had  he&n,  some  years  sinc4*,  erected,  and  the 
coast  was  now  safe  and  commodious  for  ships  and 
vessels   to   unload  and  land  sea  coal,  culm,  and 
other  coal  on  the  beach  of  the  said  town,  for  the 
use  of  the  inhabitants  thereof;  and  that  the  said 
groyns  were  become  greatly  out  of  repair,  and  the 
inhabitants  of  the  said  town  were  not  able  to  raise 
money  sufficient  to  repair  the  same  without  the 
aid  and  authority  of  Parliament,  it  was  enacted 
that  the  said  commissioners  should  be,  and  they 
were,  thereby  constituted  and  appointed  trustees 
for  repairing,  imj^roving,   maintaining,  and  pre- 
serAing  the  said  groyns  and  other  works,  as  to 
them  should  seem  most  proper ;  and  that  for  the 
better  effecting  and  support  of  the  said  premises, 
there  should,  from  and  after  the  24th  June  1773, 
be  paid  to  them  and  their  successors  the  sum,  of6d. 
for  every  chaldron  of  sea  coal,  culm,  and  other  coal, 
that  slioidd  be  landed  on  the  beach  of  the  coast,  ai 
the  town  of  BrinhthelmstonAj,  with  power  to  the 
said  trustees  ana  their  successors  to  demand  and 
take  of  and  from  the  ma:<;ters  and  owners,  or  other 
persons  having  the  rule  or  command,    of  every 
ship,  bark,  or  other  vessel,  for  every  chaldron  of 
sea  coal,  culm,  or  ot)ier  coal,  landed  on  the  said 
beach  or  coast   of  Brighthelmstone,  or  otherwise 
brought  into  the  said  town,  within  the  parish  of 
Brighthelmstone  aforesaid,  the  said  sum  of   6(2. 
And  the  Act  gave  power  to  the  commissioners  to 
enforce  the  payment  of  the  said  duties  through  the 
collector  or  officer  of  customs  of  the  port  or  har- 
bour of  Shoreham,  and  to  detain  and  sell  the 
vessel  in  case  of  non-payment  of  the  said  rate  or 
duty. 

Under  that  Act  the  old  groyns  were  preserved 
and  improved,  and  new  ones  erected.  Tne  rate  or 
duty  of  Qd.  mentioned  in  the  said  Act,  and  thereby 
granted,  was  duly  demanded  and  p^d,  and  the 
rents  and  profits  of  the  market,  estaolished  under 
the  said  Act,  were  duly  collected  and  applied,  as 
thereby  directed,  until  the  year  1810,  in  which 


an  Act  of  50  Greo.  3,  c.  xzxviii  was  passed,  wherofaj 
the  Act  of  1773  was  repealed,  and  larger  and 
more  extensive  powers  were  enacted  for  the 
government  of  the  town.  Additional  powers 
were  given  to  the  said  commissioners,  as 
trustees  for  the  repairing,  improving,  and  main- 
taining the  old  groyns,  and  erecting  new  ones, 
and  the  rate  or  duty  on  coal,  &c.,  granted  by  the 
Act  of  177^3,  was  raised  to  any  snm  the  commis- 
sioners might  think  fit  to  direct,  not  exceeding  3«. 
per  chaldron,  and  a  drawback  of  the  whole  nte 
or  duty  paid  for  every  chaldron  of  coals,  landed  or 
unloaaea  within  the  town,  and  which  should  have 
been  forwarded  elsewhere  for  sale  or  consomption 
was  provided.  And  it  was  enacted  thail*,  aft^*  the 
moneys  borrowed  on  the  credit  of  the  duties,  and 
of  the  expenses  incurred  about  the  groyns,  Ac^ 
should  have  been  fully  paid,  the  commissioners 
were  empowered  to  apply  the  surplus,  arising  from 
the  said  duty,  in  aid  or  the  rate  for  paving,  watdi- 
ing,  Ughting,  and  cleansing  the  town,  which  rate, 
by  other  sections  of  the  Act,  the  commissioners 
were  empowered  to  assess  and  levy  on  occupiers  of 
property  in  the  town,  to  an  amount  not  ezoeeding 

49.  in  the  pound,  in  any  one  year.  Fresh  powers 
were  also  given  for  enlarging  and  r^ulatmg  the 
market,  and  the  surplus  arising  from  the  market, 
and  the  rents  and  tolls  thereof,  was  to  be  implied 
in  aid  of  the  paving,  he,,  rate,  or  of  the  said  coal 
duty,  as  the  commissioners  should  think  proper. 

The  town  continued  to  be  governed  and  rega- 
lated  by  the  last-mentioned  Act,  until  the  passing 
of  the  Brighton  Town  Improvement  Act  (6  GeaJ, 
c.  clxxix),  passed  in  1825,  by  which  the  former  Acts 
(13  Greo.  3,  c.  xxxiv.  and  50  Gteo.  3,  c.  xxxviii),  were 
repealed,  and  by  sect.  3,  new  commissioners  were 
appointed ;  and  it  was  enacted  by  sect.  117  that 
"  all  the  rates,  tolls,  duties,  assessments,  and  im- 
positions which  by  this  Act  were  authorised  to  be 
rated,  levied,  assessed,  or  imposed  by  the  said  com- 
missioners (except  the  rate  for  watering  as  afore- 
said), should,  when  received,  be  congolidaied 
into  and  form  mie  fund,  and  be  applicable  by  the 
commissioners,  to  be  appointed  by  virtue  of  this  Ad, 
for  the  gem-ral  purposes  thereof^  The  generalpor- 
poses  referred  to  in  the  above-mentioned  sect.  117 
include  repairing,  Ughting,  watching,  and  deaosing 
the  streets,  lanes,  and  other  public  passages  and 
places  within  the  town  (sects.  31,  33,  34,  37,  41, 

50,  59,  60,  70) ;  the  providing  of  fire  engines 
(sect.  61) ;  the  purchase  of  lands,  &c.,  for  widening 
and  improving  streets,  or  for  providing  a  site  for 
a  town  hall  (sect.  97) ;  the  erection  of  a  town  baD, 
the  enlargement  of  the  market,  the  erection  of  a 
town  pound,  and  providing  a  prison  (sect.  139) ; 
the  estabh  hment  of  an  adrntional  market  for  the 
sale  of  provisions,  if  deemed  expedient  (sect.  148); 
and  the  establishment  of  a  cattle,  oom,  and  hay 
market  (sect.  149).  The  rates,  tolls,  duties,  assess* 
ments,  and  impositions  mentioned  in  the  said 
section  include  the  rates  or  dutes  levied  on  coal, 
&c.,  the  tolls  of  the  market,  and  all  other  soms 
receivable  by  the  commissioners  or  the  ^veming 
lx)dy  of  the  town,  as  well  as  all  sums  levied  by  way 
of  rates  assessed  upon  occupiers,  except  the  water 
rate.  And  by  the  same  Act  the  Gommissioneri 
were  authorized  to  repair,  improve,  wnMnfMn^  or 
remove  the  groyns,  walls,  or  other  fences  and 
works  already  erected  and  built  for  the  proteotkn 
of  the  town  from  the  encroachments  or  the  seat 
and  also  from  time  to  time  to  erect,  set  iip»  boiUL 
repair,  and  maintain  such  other  grciyiia,  wtDii 
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jetties,  piers,  and  works  for  the  ]>etk'r  protection 
of  the  said  towu,  &c.,  and  for  facilitating  the 
approach  to  the  sea,  and  the  landing  of  coals  and 
other  merchandise  on  the  beach  or  shore  of  the 
said  town.  And  they  were  also  thereby  empowered 
to  levy  a  rate  or  duty  not  exceeding  'Ss.  for  every 
chaldron  of  coals,  &c.,  I4i7ided  on  the.  beach  of  tlve 
said  town,  or  in  any  other  manner^  by  land  carriage 
or  othdrwUe  browjht  or  delivered  toifhin  the  limits 
of  Ute  said  town.  By  sect.  171  a  drawback  of  the 
whole  rate  or  duty  paid  is  provided  for  upon  all 
coal,  he,  landed  or  unloadea  within  the  limits  of 
the  Act,  for  the  purpose  of  being  forwarded  to  any 
other  place,  and  not  to  be  consumed  within  the  said 
limits. 

The  Court  of  Exchequer  (Kelly,  C.B.  and  Martin 
and  Channell,  BB.)  held,  that  the  said  coal  duty 
was  a  property  in  respect  of  which  the  corporation 
were  liable  and  bound  to  pay  income  tax,  whether 
aa  a  "  hereditament  *'  under  Schedule  A,  or  as  '*  pro- 
perty or  profits  "  under  Schedule  D  of  the  Income 
Tax  Act  (5  &  6  Yict.  c.  35).  (See  the  case  below 
fully  reported,  and  the  various  statutes  set  out  at 
length,  ante  p.  62;  24  L.  T.  Bep.  N.  S.  370;  40 
L.  J.  89,  Ex. ;  L.  Rep.  6  Ex.  78.) 

The  defendant  having  brought  error  upon  the 
above  decision  of  the  Court  of  Exchequer, 

Manisty,  Q.C.  (with  him  was  D.  A.  Freeman) 
appeared  to  argue  the  case  on  bohalf  of  the  defen- 
wits,  and 

The  Attorney-General  (Sir  R.  P.  Collier,  Q.C.) 
(with  whom  were  The  Soliciior-Chncral  (Sir  J.  D. 
Coleridge,  Q.C.)  and  G,  Hutton)  argued  contra,  on 
behalf  of  the  Crown. 

The  same  arguments  were  urged  on  either  side 
as  were  used  in  the  court  below. 

Btus,  J. — After  paying  the  fullest  attention  to 
the  argument  of  Mr.  l^nisty,  I  am  of  opinion 
that  the  judgment  of  the  court  below  must  be 
affirmed.  It  seems  to  me  that  these  dues  are,  at 
all  events,  in  the  nature  of  "  tolls,"  under  rule  3, 
of  No.  111.  sect.  60,  of  5  A  6  Vict.  c.  35.  With 
respect  to  the  incidence  of  this  impost,  one  thing 
is  quite  plain,  viz.,  that  it  originally  falls  on  the 
importers,  the  shipowners  or  others  engaged  in 
the  importation  of  the  coals.  What  its  ultimate 
incidence  may  be,  it  is  not  perhaps  necessary  to 
inqaire,  and  it  would  be  very  difficult  to  ascertain ; 
bat,  at  all  events,  this  observation  may  be  made, 
that  the  incidence  of  the  tax  falls  at  last  u|)on 
strangers  as  well  as  upon  the  inhabitants  of 
Brighton.  With  reference  to  the  benefit  of  the 
tax,  there  is  no  doubt  who  has  the  benefit  of  it. 
The  benefit  is  taken  solely  by  the  taxpayers  of 
Brixton,  there  being  a  wide  discretion  as  to  its 
application.  On  these  short  grounds  I  entertain 
no  doubt  whatever  that  the  decision  in  the  court 
below  was  right. 

BiACKBURN,  J. — I  am  of  the  same  opinion. — I 
apprehend  that  the  question  raised  really  is  on  the 
ooDstmction  of  5  &  6  Vict.  c.  35 ;  by  schedule  A. 
of  which  Act  an  income  tax,  or  property  tax  was 
ffranted  to  Her  Majesty  in  these  terms :  "  For  all 
unda,  tenements,  and  hereditaments  or  heritages** 
(the  word  "heritages"  evidently  applying  to 
Scotland),  "  in  Great  Britain,  there  shall  be 
ehairged  yearly  in  respect  of  the  property  thei-cof," 
■o  much.  Then,  as  applying  to  schedule  A.,  there 
are  the  roles  to  which  I  will  call  attention  pre- 
■ently;  and  then  oomes  schedule  D.,  by  wnich 
"upoo  tiie  annual  profits  or  gains  arising  or 
^      to  any  person  residing  in  Great  Britain, 


from  any  kind  of  property  whatever,  whether 
situated  in  Great  Britain  or  elsewhere,  there  shall 
be  charged  yearly  "  the  same  sum."  Then,  when 
we  come  to  the  rules  appertaining  to  schedule  D, 

which  are  given  in  sect.  100,  we  fand  it  is  enacted 
that  "the  said  last-mentioned  duties*'  (that  is, 
those  under  schedule  D.),  "  shall  extend  to  every 
description  of  property  or  profit  which  shall  not 

be  contained  in  either  of  the  said  schedules  A,  B, 
or  C.*'     As  Martin,  B.  observed,    in  the    court 
below,  those  words  are  very  extensive  indeed.     He 
said,    "  It    seemed    almost    impossible  that   any 
net  could  be  extended  more    widely,   for  every 
possible  source  of  income  seems  included  ;'*  and  I 
agree  with  him  that  it  is  a  most  extensive  and 
wide  net;  still,  I  do  not  think  that  it  embraces 
everything  in  the  sense  that  any  money  which  any 
body  corporate  or  otherwise  receives  would  neces- 
sarily become  taxable  under  this  Act.    Wide  as 
the  words  are,  I  think  it  must  be  something  in  the 
nature  of  the  property  mentioned  in  the  schedule  A 
and  the  rules  attached  to  it,  and  consequently  I 
think  it  would  not  apply  to  such  a  matter,  as,  for 
instance,  the  amount  which  a  municipal  corporation 
receives  from  the  borough  rate,  or  the  amount 
which  the  guardians  of  the  poor  receive  from  the 
poor  rate,  or  the  amount  which  a  highway  board 
receive  from  the  highway  rate,  because  I  do  not 
think  that  these  things  which  I  have  mentioned, 
assessments  of  borough  rates,  or  poor  rates,  or 
highway  rates,  come  within  the  analogy  of  the 
description  of  "  property  or  profits,"  which  are 
what  are  mentioned.     But  then  comes  the  ques- 
tion, whether  this  particular  rate  or  duty,  which 
the  Corporation  of  Brighton  receive  under  a  local 
Act,  does  come  within  the  description  of  "  property 
or  profits  P"     After  listening  attentively  to  all  that 
Mr.  Manisty  has  said  upon  it,  I  have  come  to  the 
conclusion  that  it  does.     In  the  first  place,  we  find 
that  the  3rd  sub-section  of  rule  No.  3,  applicable 
to  schedule  A,  is  as  follows  :  "  Of  iron  works,  gas 
works,  salt  springs,  or  works,   alum    mines  or 
works,  waterworks,  streams  of  water,  canals,  inland 
navigations,   docks,   drains,  and  levels,   fishings, 
riglUs  of  markets  and  fairs,  tolls,  railways  and  other 
ways,  bridges,  ferries,  and  other  concerns  of  the 
hke  nature."    Therefore  where  we  find  "  fairs " 
and  "tolls"  mentioned  it  seems  quite  clear  that 
the  Legislature  meant  to  say  "  profits  and  pro- 
perty" arising  from  the  proceeds  of   "tolls  of 
markets  and  fairs,"  and  other  tolls  too,  and  that 
would  include  harbour  dues,  port  dues,  and  all 
dues  of  that  description.    It  seems  clear  that  these 
things  wei-e  intended  to  be  included  under  the 
head  of  property  in  schedule  A,  and  that  it  em- 
braces them.    Then,  when  we  find  afterwards  that 
schedule  D  is  to  extend  to  every  kind  of  property, 
which  is  not  contained  in  schedule  A,  and  the  other 
schedule,  I  think,  we  must  take  this  as  a  wide  and 
sweeping  description,  applying  to  everything  ejiis- 
dem  generis  with  those  things  named  in  schedule 
A.     And  consequently   market  tolls,  or  harboiu* 
dues,  or  dues  which  a  rorpoi-ation,  or  .•-nyone  else, 
receives  in  consequence  of  holding  the  franchise 
of  a  market ;  dues  attached  to  goods  brought  into 
the  market  to  be  sold,  or  dues,  such  as  port  dues 
which  are  frequently  charged  uiwn  goods  brought 
into  a  harbour,  all  which  were  originally  granted 
to  the  owner  of  the  port  in  consideration  of  his 
keeping  up  the  port  in  that  way,  are    clearly, 
as  it  seems  to  me,  brought  within  schedule  A.  'vs 
being  under  the  word   ''tolls."     And  I  think 
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that  the  general  sweeping  words  in  schedule  D 
would  include  everything  of  that  kind.  So  the 
question  came  to  this,  whether  this  duty,  imposed 
upon  coal,  Ac.,  in  Brighton,  is  of  the  same  kind  as 
a  harbour  duty  or  toll  ?  I  must  just  observe,  in 
p>a8sing,  that  I  think  that,  although  this  money 
when  received  is  directed  by  the  local  Act  to  be 
brought  into  a  general  fund,  whore  it  is  to  be 
applied  with  a  great  many  other  things,  some  of 
which  would  be  clearly  taxable  (such  as  market 
tolls  and  others),  whereas  others  would  clearly  not 
be  taxable  a<*cording  U)  my  view  (su;^h  as  the 
district  rate),  though  they  are  all  brought  into  the 
common  fund  to  \ye  api)Hed  to  this  common  pur- 
pose, I  do  not  think  that  that  affects  the  ques- 
tion. I  think  the  principle  to  Ihj  adopted,  is 
that  which  was  adopted  in  the  Mersey  Docks 
and  Harbour  Board  v.  Cameron  (35  L.  J.  1, 
M.  C,  in  the  H.  of  L.;  11  H.  of  L.  Gas.  443-35; 
9  L.  T.  Rep.  N.  S.  643).  I  thinkt  hat  where  the 
property  is,  in  its  nature,  clearly  subject  to  a  par- 
ticular tivx  (in  that  case  it  waa  the  poor  rate)  then, 
though  the  profits,  when  received,  are  to  be  ap- 
propriated by  Act  of  Parliament  to  a  particular 
purpose,  it  is  the  profits,  after  discharging  those 
incidents,  which  the  law  has  allowed  to  them.  In 
that  case  it  was  the  poor  rate ;  hero  it  is  the 
income  tax.  If  the  profits  be  taxable  I  do  not 
think  that  the  purjwses  to  which  they  are  to  be 
applied  renders  them  untaxable.  Tliis  duty  is  a 
duty  orig^ally  granted,  partly  in  consideration  of 
supporting  the  groyns  and  seawall,  and  jmrtly  in 
ease  of  the  inhabitants  in  their  taxes.  It  is  a  duty 
granted  upon  all  coals  and  a  particular  class  of 
goods  brought  and  landed  within  Brighton.  And 
it  seems  to  me  that  that  is  strictly  rjusdem  ge^nrts 
with  those  tolls,  petty  customs,  and  dues  of  that 
sort,  which  are  frequently  granted  by  the  prero- 
gative of  the  Crown,  to  tno  owner  of  a  market,  in 
respect  of  his  franchise  on  all  goods  brought  into 
the  market  for  the  purpose  of  sale ;  or,  in  the  case 
of  a  port,  on  all  goods  brought  and  landed  in  the 
port.  These  would  be  clearly  property,  and  clearly 
subject  to  income  tax.  Until  of  late  years  the 
corporation  of  Liverpool  received  1(K),0(X)Z.  a  year 
town  dues  on  goods  imported  and  landed  within 
the  Mersey,  and  that  amount  used  to  go  to  the 
borough  fund,  and  was  appropriated  like  all 
other  property.  Clearly  that  would  have  been 
taxable  as  tolls,  ejtufdem  rjeneris  with  the  "tolls 
of  fairs"  mentioned  in  sub-sect.  3  of  Rule  III., 
Schedule  A.  Probably  it  would  come  directly 
under  the  word  "tolls,"  but  they  would,  at 
all  events,  be  taxable  property.  Now  that  has 
been  taken  away  and  appropriated  to  the  Mersey 
Board,  and  does  not  any  longer  form  part 
of  the  funds  of  the  Corporation  of  Liver|)ool  at  all. 
I  think  myself  that  what  the  Brighton  Corpora- 
tion have  gianted  to  them  here  by  the  Lt^gislature 
— viz.,  the  right  to  levy  a  tax  upon  coals — is 
e/?wr/f?m  ymei'is  with  that,  and  eonsp(|nently  that 
the  wide  and  general  words,  to  which  Martin.  B., 
alluded,  would  include  it.  I  do  not  think  that  the 
net  is  so  wide  as  to  catch  things  that  are  not  in 
the  nature  of  property,  but  I  think  that  it  is  wide 
enough  to  catch  all  moneys  received  in  the  nature 
of  property ;  and  I  think  that  such  a  gnint  as  this 
by  Act  of  Parliament  of  a  toll  to  be  levied  by  the 
Corporation  of  Brighton,  is  ejiisdtmi  gejieri^  with 
markets,  and  fairs,  and  tolls,  and  royalties,  speci- 
ally mentioned  under  Schedule  A. 
kjiATiKe,  J. — I  am  of  the  same  opinion.    The 


ar^ment  is  brought,  in  truth,  to  a  very  narrow 
point.  On  the  one  hand,  Mr.  Manisty  did  not  odd- 
tend  that  harbour  dues,  and  impositions  of  that 
character,  would  not  be  taxable ;  and,  on  the  other 
hand,  the  Attorney- Oeneral  admitted  that  a  dis- 
trict rate  would  clearly  not  come  within  the 
Income  Tax  Act.  The  simple  question  then  is, 
whether  the  rate  or  duty  in  question  is  more  in  the 
nature  of  one  than  of  the  other  of  these  classes  of 
payments.  Now  it  do<>s  not  partake  of  the  character 
of  a  district  rate— a  rate  wnich  is  imposed  by  the 
inhabitants  of  the  borough,  thronen  their  repre- 
sentatives, upon  themselves  ;  but  it  seeuis  to  me 
that  it  not  only  partakes  of  the  nature  of  a  harbour 
toll,  but  that  it  is  extremely  difficult  to  distinguish 
it,  in  principle,  from  such  a  toll,  and  I  entirely 
agree  with  the  observations  of  my  brother  Black- 
bum,  that  the  purpose  to  which,  when  collected, 
it  is  applied,  cannot  make  a  distinction  which  would 
prevent  this  rate  or  duty  being  taxable  nnder  the 
Income  Tax  Act.  Therefore  I  think  that  the 
judgment  of  the  Court  of  Exchequer  is  right,  and 
ought  to  be  affirmed. 

Mellor,  J. — I  am  of  the  same  opinion.  It 
appears  to  me  that  this  is  "  property ;  that  it  ii 
a  source  of  income  to  the  corporation,  and  though 
they  have  the  power  apparently,  of  diminishing 
it  or  raising  it  up  to  a  point  not  exceeding  St.  i 
chaldron,  yet  it  is  a  rate  or  duty  which  they  are 
empowered  to  impose,  and  which  appears  to  hate 
been  granted  to  them  as  a  corporation,  for  the 
re])air  of  the  groyns  and  other  works,  necessur 
for  the  protection  of  the  coast  at  Brighton;  and 
it  appears  to  me,  therefore,  that  it  is  certainly 
maae  more  in  the  nature  of  a  harbour  due,  Uian  it 
is  ill  the  nature  of  a  direct  tax  upon  the  district. 
I  think  it  is  quite  distinguishable  from  that, 
because  it  is,  undoubtedly,  as  my  brotlier  Byles 
observed,  levied  in  the  firat  instance  upon  all  the 
importers  of  coal,  and  paid  by  them.  The  qnee- 
tion  is,  what  is  it  when  it  is  received^  not  when  it 
is  amalgamated  and  mixed  with  the  other  moneys, 
which  consist,  partly,  probably,  of  matters  not 
taxable,  and  partly,  probably,  of  matters  that  are 
taxable  ? 

M.  Smith,  J. — I  am  of  the  same  opinion.  Mr. 
Manisty  has  said  all  that  can  be  said  in  support  of 
the  view  that  this  payment  is  more  in  the  natnre 
of  a  rate  or  assessment  than  of  a  "  toll."  But,  on 
the  whole,  I  think  that  his  argument  is  not  suffi- 
cient to  impeach  the  judgment  of  the  Court  of 
Exchequer.  I  quite  agree  that  the  purpose  for 
which  the  payment  is  made  cannot  be  regarded,  if 
the  thing  is  in  nature  "  property  or  profits."  It  can 
only  be  regarded,  and  so  I  understand  Mr.  Manisty 
to  put  it,  as  one  of  the  circumstances  in  coming  to 
a  conclusion  whether  the  payment  is  more  in  the 
nature  of  a  tax  tlian  of  a  toll ;  and  in  that  view  of 
it,  and  in  that  view  of  it  only,  the  purpose  and 
object  of  the  payment  may  be  regardeil.  On  the 
whole,  the  argument  has  not  satisHed  me  that  the 
jutlgment  of  the  Court  of  Exchequer  is  wrong,  and 
thtriifore  1  am  of  opinion  that  it  should  be  affirmed. 

Lush,  J. — I  am  also  of  opinion  that  the  amoant 
of  these  dues  is  a  "  profit "  within  the  meaning  of 
the  Income  Tax  Act.  And  I  think  that  there  v 
an  essential  distinction  between  these  dues  and  a 
district  rate,  to  which  Mr.  Manisty  has  compared 
them.  These  dues  are  granted  by  Parliament  to 
the  corporation  of  Brighton,  upon  the  impmtitifi 
of  coals,  and  the  other  matters  named*  and  tfaqf 
are  payable  uixm  the  impaitiitiou  bj  tke 
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rfemg,  and  withont  any  act  of  the  corporation. 

become  a  debt  accruing  to  them  on  the 

■tetion  of  the  coals,  Ac.,  whether  the  corpora- 

2 aire  the  amount  or  not ;  and  I  cannot  agree 
r.  Manisty  that  any  importer  could  resist 
ajment  of  this  duty  upon  the  plea  that  the 
ration  do  not  need  it.  It  seems  to  me  that, 
ig  as  the  Act  of  Parliament  exists,  these  dues 
ayable ;  the  amount  payable  becomes  a  debt 
o  the  corporation  by  tne  person  importing, 
the  importation,  a  drawback  being  allowed 
shoidd  afterwards  appear  that  the  coals  are 
"ted  for  the  mere  purpose  of  being  consumed 
mie  other  place.  The  dues  are  payable  as 
IS  the  Act  of  Parliament  exists,  wnether  the 
ration  need  the  amount  or  not.  A  district 
bo  which  these  dues  have  been  compared,  and 
other  rate,  properly  so  called,  is  an  impo- 
made  by  the  authorities  themselves ;  a  call 
by  the  local  authority  on  a  given  class  of 
itants,  viz.,  "  upon  the  occupiers  of  rateable 
rty  within  the  aistrict.  That  is  to  be  made 
tune  to  time  as  occasion  requires  and  for 
sary  purposes.  The  corporation  cannot  make 
rates  except  for  necessary  purposes,  whereas 
dues  are  a  payment  made  without  any  act 
on  the  part  of  the  corporation,  and  without 
iquiry  whether  they  need  the  amount  or  not. 
ifore  I  am  clearly  of  opinion  that  these  dues 
>t  in  the  nature  of  rates,  but  that  they  are  in 
iture  of  "  property  or  profits,"  and  are  there- 
>roperly  assessable  to  income  tax  under  the 

Judgment  affi/i^med. 
omey  for  the  Crown,  the  Solicitor  of  LUand 
u«,  Somerset-house,  W.C. 
omeys    for    the    defendants,   TiUeard,  Son, 
f»,  and  Holme,  34,  Old  Jewry,  E.G.,  agent  for 
idk,  Town  Clerk,  Brighton. 


BAIL  COUBT. 

Reported  hj  John  Roes,  Eaq.,  Barrister-at-Law. 


Monday,  June  12,  1871. 

(Before  Blackburn  and  Mellor,  JJ.) 

Beg.  v.  The  Poor  Law  Board. 

tUion  of  union — Clerk  to  the  guardians — 
tpenaaiion  for  loss  of  office — Btutiness  of 
mey  —  Emoluments — "  OoodwilV*  of  employ- 
er-Order of  Poor  Law  Board— <iO  ^  31  Vict. 
)d,  8.  20 — Consolidated  Orders  of  Poor  Law 
Miiissioners. 

M  Vict.  c.  106,  s.  20,  enacts  that  when  any 
m  shaU  be  dissolved,  if  any  person  sfiaU  by 
m»  of  such  dissolution  be  deprived  of  any  office 
mphyinent,  the  Poor  Law  Board  ynay,  accord- 
to  tJmir  judgment,  award  a  compensatum  to 
*aid  to  such  person,  and  shall  direct  tlie  same 
>e  paid  out  of  tlie  poar  rate  of  tJie  varish  or 
Isnesfor  which  such  pei'son  was  acting  at  tJts 
i  of  the  dissolution. 

9  clerk  to  tite  board  of  guardians  of  an  union. 
itg  also  an  attorney,  it  was  his  duty  to  perform 
exeeute,  without  charge  for  anything  beyond 
urwemenis,  all  legal  business  connected  with 
mUonf  or  in  which  the  guanrdians  sluyuld  be 
%g^  except  prosecutions  ai  tJie  assizes  or 
Her  or  general  sessions  or  Central  Criminal 
r4  M  oiher  proceedings  ai  the  said  quarter  or 
wal  te$9ionSf  actions,  and  other  proceedings 
U  8vip»rior  Oowrts  of  Law,  tmis  and  other 


proceedings  in  the  Svferior   Cowrts  of  Equity 
and  Pa/rluMnentory  business:  (Consolidated  Order 
Amalgamated  Order  of  Poor  Law  Commissioners 
1866,  Art.  3.) 
Lands    belonging  to    the  guardians    having   been 
taken  by  a  railway  cotnpany,  B.  was  instructed 
to  conduct  proceedings  07i  behalf  of  the  guardians 
al  inouisUions  holden  by    the  sheriff  under  the 
Lamas  Clauses  Act,  and  perform^,  and  was  paid 
for  such  services. 
The  union  was  dissolved,  whereupon  B.  applied  to 
tJie  Poor  Law  Board  to  award  him  compensalion 
for  the  loss  of  his  office  amd  emoluments. 
Accordingly  the  Poor  Law  Board  m^ade  an  order 
awardvng  compensation,  in  assessing  which  tJiey 
took  into  co7isideration  the  profits  he  had  derived 
from  transacting  tlie  above-mentioned  legal  busi- 
ness, and  allowed  a  specific  sum  for  tfis  loss  oftlie 
same. 
On  a  rule  nisi  for  a  certiora/i^i : 
Held,  that  they  w&re  justified  in  so  doing,  as  the  busi- 
ness performed  at  sheriffs  inquisitions  was  of  the 
exceptional  kind  for  which  the  clerk  m,ight  reason- 
ably  cliarge  and  be  paid  within  the  spirit  of  tlie 
Consolidatsd    Order   1866,    art.    3,    and  as   the 
profits  he  made  tJiei'eby  wei-e  part  of  the  "  good- 
will" of  tlie  office. 
BuLE  nisi  calling  upon  the  defendants  to  show 
cause  why  a  writ  of  certiorari  should  not  issue  to 
remove  a  certain  order  made  by  them  into  this 
court  for  the  purpose  of  beinsr  quashed,  on  the 
^pround  that  they  had  exceeded  tneir  jurisdiction 
in  making  it. 

On  the  dissolution  of  an  union  Mr.  Baylis,  the 
clerk  to  the  guardians,  who  was  also  an  attorney, 
made  an  application  to  the  defendants,  the  Poor 
Law  Board,  for  compensation  for  the  loss  of  his 
office  as  clerk,  which  he  had  held  for  thirty-two 
years. 

It  appeared  that  daring  his  tenure  of  such  office 
hehaabeen  instructed  by  the  guardians  to  con- 
duct proceedings  on  their  behalf  before  the  sheriff 
respecting  the  assessment  of  compensation  for 
ianos  taken  by  a  railway  company,  under  the  Bail- 
way  and  Land  Clauses  Acts.  For  such  law  busi- 
ness he  was  paid  sums  in  addition  to  his  salary  as 
clerk.  The  guardians  might  have  employed 
another  attorney  if  they  had  chosen  so  to  do. 

The  defendants  made  an  order  under  30  &  31 
Vict.  c.  106,  s.  20,  whereby  they  awarded  payment 
to  him  of  a  sum  for  compensation,  in  assessing 
which  they  estimated  the  emoluments  of  his 
office  as  enhanced  by  the  extra  profits  derived  by 
him  from  the  above  employment  at  the  sherifif's 
intjuisitious,  and  gave  a  specific  sum  of  1692.  10«. 
for  the  loss  of  such  additional  law  business. 

They  computed  this  particular  sum  by  taking 
the  average  of  those  profits  for  the  three  years 
last  before  the  dissolution  of  the  union. 

The  facts  appeared  from  affidavits,  but  were  un- 
disputed, and  are  more  fully  stated  in  the  judg- 
ment of  the  court. 

This  order  was  objected  to  by  the  union,  out  of 
whose  poor  rate  the  sum  awarded  was  directed  to 
be  paid,  on  the  ground  that  the  Poor  Law  Board 
had  exceeded  their  jurisdiction  in  awarding  the 
sum  of  169L  I'Js.  for  the  loss  of  the  extra  profits 
above-mentioned,  (a) 

(a)  The  Consolidated  Order  of  the  Poor  Law  C6mmia- 
Honert,  a4th  July  1847,  Art.  172,  directs  that,  "The 
guardfaiis  itMUl  pay  to  the  eeveral  offioers  and  aasistaiits 
appointed  to,  or  holding  any  oflloe  or  employment  under 
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Tlie  AfforHt'if-nr,i,'nf1  {Sir  R.  ("oilier,  Q.C.)  (with 
him  Lumh'if)  .sliowed  ciuise. — The  Poor  Law  Board 
were  the  judges  ns  to  the  amount  of  coin|)ensutiou 
to  be  awarded :  :^0  A'  31  Vict.  c.  1(K.\  s.  'JO.  They 
have  exercised  their  discretion  fairly,  proceeding 
on  principles  analugoud  to  those  adopt-ed  by  the 
Treasury  in  making  superannuation  allowances 
under  certain  statutes.  It  is  the  practice,  after 
forty  years'  service,  to  give  as  compensation  two 
thirds  of  the  value  of  the  office.  Here  the  clerk 
had  served  only  thirty-two  years,  but  they  con- 
sidered that  he  was  deprived  of  his  offitre,  and, 
therefore,  gave  him  coni(>ensation  for  what  they 
deemed  the  office  to  be  worth.  Tliey  were  arbi- 
trators. lBlackburx,  J. — Even  if  they  were  such 
in  the  strictest  sense  of  the  word,  yet,  if  they 
took  into  consideration  matters  which  they  were 
not  entitled  to  consider,  we  may  review  their 
awiird ;  the  whole  question  is,  were  they  limited 
to  making  comj^ensation  for  the  loss  of  the  actuiU 
salary  of  the  office,  or  might  they  take  into  com- 
putation matters  clearly  ultra,  as  part  of  the  good- 
will of  the  office.  J  The  words  of  sect.  20  are  wide  : 
"The  Poor  Law  Board  may,  according  to  their 
judgment,  award  a  compensation."  No  restrictive 
wonis  follow,  such  as  **  for  the  loss  of  his  office." 
[BiJVCKBURX,  J. — They  do  not  say  for  what,  but 
plainly  mean  **  for  the  deprivation."  The  Poor 
Law  Board  put  this  construction  on  their  consoli- 
dated orders,  viz.,  that  the  guardians  must 
employ  their  clerk,  if  he  be  an  attorney, 
in  law  business,  but  had  they  intended  to 
exclude  him  from  the  benefit  of  any  conceiv- 
able payment  for  business  other  than  that  of 
the  C1JV88   specifitHl  in   those   orders,  they  would 

tho  ordor,  such  Rolaries  or  remuneration  as  tho  coniniis. 
sionorfl  may  from  •time  to  time  diri'ot  or  aitpnn'o  :  Pro- 
yidod  that  the  f^ic^rdiana.  with  the  approval  of  the  com- 
missioners, may  pay  to  any  officer  or  |>errton  employed 
by  such  ffuardianfl,  a  reasonable  compensation  on  ao- 
oonnt  of  extraordinary  services,  or  other  unforeseen  cir- 
oamstances  conneotetl  with  tho  duties  of  such  officer  or 
person,  or  the  necessities  of  the  union  :  (Qlen's  Poor  Law 
Board  Orders,  7th  e<lit.,  p.  129.) 

By  Consolidated  Order  Amendment  Onler,  26th  Feb! 
18G6,  after  rescindinf?  former  articles  as  retards  the  duties 
of  the  clerk,  it  is  ordered  that  "  It  shall  be  his  duty  (art. 
3),  to  conduct  all  applications  by  or  on  belialf  of  the  guar- 
dians, to  any  justice  or  justices  of  potty  or  special  sessions 
or  out  of  sessions  ;  and,  if  he  be  an  attorney  or  solicitor, 
to  perform  and  execute,  without  charge  for  anything  be- 
yond disbursements,  all  legal  business  conniMTUMl  with 
the  union,  or  in  which  the  guardians  shall  be  on^agod,  ex- 
cept prosecutions  at  the  a8<i2es  or  quarter  or  general 
sessions,  or  Central  Criminal  Court,  all  other  proceedings 
at  the  '*aid  quarter  or  general  sessions,  action.^  and  other 
proceedings  in  the  Superior  Courts  of  Law,  suits  and 
other  proceedings  in  the  Superior  Courts  of  Equity  and 
Parliamentary  business  :  (Ibid.  p.  287.) 

30  &  31  Vict.  o.  106,  s.  20,  enacts  that  when  any  union 
shall  have  been  or  shall  be  dissolved,  or  when  any  parish 
shall  have  been  or  shall  be  placed  under  the  management 
of  a  board  of  guardians,  the  time  passed  in  the  service  of 
such  union  or  parish  prior  to  such  dissolution  or  the  con* 
stitution  of  such  board,  shall  be  deemed  service  which  the 
guardians  of  any  other  union  comprising  such  ]>arish,  or 
tho  board  of  guardians  for  such  juirish,  may.  if  they  think 
fit,  take  into  consideration  in  any  case  where  an  offioer 
applies  for  a  superannuati'^n  allowance  ;  and  if  any  person 
■hall  by  means  of  such  dissolution  bo  deprived  of  any 
office  or  employment,  the  Poor  Law  Board  may  according 
to  their  judgment,  a^rard  a  compi^nsation  to  be  paid  to 
such  person,  either  in  a  sum  certain  or  by  way  of  annuitv, 
and  snidl  direct  the  same  to  be  paid  out  of  the  poor  rate 
of  the  parish  or  parishes  for  which  such  person  was 
acting  at  the  time  ^f  the  dissolution,  in  such  manner  and 
aocoiding  to  such  proportions  as  to  the  said  board  shall 
appear  equitablo. 


have  said  so.  If  he  had  ne^^iatod  with  a  por* 
chaser  for  the  sale  of  hi'*  office,  he  woald  nave 
estimat<Ml  the  whole  profits  in  the  valuation  of  it 
The  court  will  not  question  the  discretion  ezerciaed 
by  the  defen(hmts  unless  it  appears  to  have  been 
wrongly  exen'iscd,  and  will  not  set  their  award 
a.side  unless  it  is  clearly  shown  to  have  been  made 
without  jurisdiction. 

J^-lf  (api^earing  for  the  Clerk  to  the  Union)  (a) 
was  not  required  to  argue. 

Prvnflco  Q.C.  anti  Mitrtinier,  in  support  of  the 
rule. — The  mode  in  which  the  amount  of  compen- 
sation was  computed  is  admitted.  There  are  ei* 
Cress  provisions  for  the  removal  of  the  rules  made 
y  the  Poor  Law  Board  into  this  Court  dearly 
proving  tliat  excess  of  their  joriediction  may 
always  be  shown  here.  [Biackburx,  J. — I  do 
not  tldnk  that  is  questioned.]  The  Act  givei 
com{)en8ation  for  loss  of  office.  This  csase  comes 
within  the  first  part  of  the  Consolidated  Order 
1866,  Art.  3,  for  the  clerk  being  an  attorney, 
it  was  his  duty  to  ^perform  and  execote, 
without  charge  for  anything  beyond  diaborse- 
ments,  all  legal  business.*'  There  are  certain  ex- 
ceptions within  which  he  did  not  come.  [BLici* 
BURN,  J. — Not  within  the  letter  of  them,  perhaps.] 
The  defendants  rely  on  Art.  172  of  the  Order  oi 
18 1*7,  by  which  it  is  provided  "  that  the  guardians, 
with  the  approval  of  the  commissioners,  may  pay 
to  any  officer  or  person  employed  by  such  ffoaraiant 
a  reasonable  compensation  on  account  m  eztrur- 
dinary  ser^'icos,  or  other  unforeseen  circnmstanoes 
connected  with  the  duties  of  such  officer  or  person, 
or  the  necessities  of  the  imion.**  These  moneys 
were  paid  by  the  union  to  their  clerk  for  his 
services  touching  the  railway  compifnaatiun  ca^es. 
but  there  is  nothing  to  show  tliat  such  payments 
weiv  made  **  with  the  approval  '*  of  the  Poor  Law 
Bo;ird.  [BLAi^kitURN,  J. — Nor  is  it  necessary. 
Who  can  doubt  that,  if  the  guardians  had  applied 
to  the  commissioners,  they  would  have  sanctioned 
those  payments  made  without  express  aathoritr?] 
Performing  this  legal  business  cannot  be  called 
"extraoniiiuiry  8er\-ioe8.*'  [Bulckburn,  J. — Con- 
ducting compensation  cases  before  the  sheniT 
is  (juite  within  the  spirit  of  the  proviso, 
and  the  commissioners  would  surely  have  slid 
it  was  work  for  which  the  clerk  shoold  be 
reinunerate<l.  Mellor. — And  we  have  nothing 
to  do  with  the  quantum.]  He  is  bound  to 
{x;rform  all  legid  business  for  2002.;  if  there  is 
extraordir^ry  work  to  be  done  the  guardians  mi^S 
employ  some  other  attorney,  and  pay  him. 
[Blackbukx,  J. — Though  he  has  no  absolute  right 
to  the  extra  work  and  emoluments  thereifron, 
that  does  not  defeat  his  claim  to  compensa- 
tion for  the  loss  of  thom  if  he  is  deprived 
of  the  office  to  which  they  wore  incident.] 
Points  of  a  similar  kind  have  arisen  on  the  Mnni- 
ciiMil  Corporation  Act.  In  lieg.  y.  Hie  Maffor 
of  Manchstrr  (3  Q.  B.  402),  it  was  held  that  an 
attorney  could  not,  under  stat.  5  &  6  Will.  4,  c  76, 
s.  6(5,  or  5  (&  6  Vict.  c.  Ill,  s.  2,  claim  compensa- 
tion for  fees  and  emoluments  which  he  iferived 
from  l>cing  employed  by  the  justices  of  a  divisioo 
to  nro.secute  offenders  committed  by  them  for 
trial,  where  the  prosecutor  did  not  employ 
another  attorney.  Lord  Denman,  0.  J.  there  said : 
"  With  respect  to  the  value  of  Mr.  Hilne*8  office  as 
clerk  to  the  magistnites,  the  court  is  most  dfltf^ 


('1  >  To  whom  notioe  of  the  rule  had 
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of  opinion  that  he  has  no  claim  to  compensation  for 
the  loss  of  professional  gains,  such  as  were  formerly 
received  bv  him  in  respect  of  the  prosecution  of 
offenders  by  desire  of  the  magistrates.  That 
is  not  a  species  of  patronage  which  belongs 
to  them,  and  is  no  ground  of  compensation." 
ILunUey  referred  to  Rea.  v.  The  Mayor  of 
Norwich  (3  Q.  B.  285),  where  the  Lords  of  the 
Treasmy,  in  awarding  compensation  to  B.  under 
6  A  6  Will  4,  c.  76,  s.  66,  for  the  loss  of  the  offices 
of  town  clerk  and  clerk  of  the  peace,  gave  a  sum, 
as  they  stated  in  their  minute,  for  the  loss  of  em- 
ployment in  matters  relating  to  certain  charity 
trusts  which  were  under  the  management  of  the 
corporation  of  the  borough,  and  it  was  held  that 
the  Lords  had  jurisdiction  to  make  an  allowance  in 
this  respect ;  that  B.  was  entitled  to  compensation 
for  loss  of  the  last  mentioned  employment  when 
the  Act  came  into  operation,  and  that  supposing 
any  deduction  due  on  account  of  his  continuing  to 
be  employed  afterwards,  that  was  a  question  of 
amount  as  to  which  the  award  was  final.]  See, 
however,  the  judgments  in  that  case.  Here  the 
statute  enables  the  Poor  Law  Board  to  give  com- 
pensation in  those  cases  only  where  a  person  is 
•  derived  of  an  office  or  employment."  Those 
words  are  svnonymous ;  "  employment "  has  not  a 
more  extended  meaning  than  "  office;"  if  the  words 
had  been  "  office  or  employment "  it  would  have 
been  otherwise.  It  might  actually  happen  that 
the  guardians  might  now  employ  their  late  clerk 
as  an  attorney  to  do  the  business  in  respect  of  the 
loss  of  which  compensation  has  been  given  to  him. 
[Blackbttbn,  J.— But  now  he  has  only  the  same 
chance  of  beine  so  employed  that  every  other 
attorney  has,  and  no  more.]  It  is  not  an  inseparable 
incident  to  tiie  clerkship  of  the  guardians  that  the 
derk  should  do  legal  business  for  which  he  is  to 
be  paid,  and  therefore  the  value  of  the  emoluments 
now  in  question  ought  not  to  have  been  estimated 
in  awaraing  compensation  for  i^e  loss  of  the 
office. 

Blackbusn,  J. — ^I  think,  when  we  once  under- 
stand the  facts  of  this  case,  that  there  is  no  ground 
for  s^ng  that  the  Poor  Law  Bou*d  exercised  their 
jurisoiction  wrongly,  and  I  am  far  from  saying 
they  have  not  exercised  it  as  I,  for  one,  should  have 
done,  had  I  been  in  their  place.  Sect.  20  of 
30  A  81  Vict.  c.  106,  says  that  "  where  by  the  disso- 
hitioQ  of  an  union  any  person  shall  be  deprived  of 
any  office  or  employment,  the  Poor  Law  Board 
may,  according  to  their  judgment,  award  a  com- 
pensation to  be  paid  to  such  person ;"  plainly,  of 
ooarse,  meaning  that  thev  are  to  award  compensa- 
tion for  deprivation  of  office  and  employment.  And 
I  think  also,  that,  although  the  words  used  are 
••  according  to  their  judgment,"  the  meaning  is, 
that  thejr  are  not  to  be  liberal  with  other  persons' 
money,  but  to  apply  their  judgment  in  seeing  what 
18  fiwr  compensation.  Here  they  have  taken  into 
computation  all  Mr.  Baylis*s  salary  and  emolu- 
ments of  the  office  of  clerk.  As  to  the  first  no  doubt 
they  were  right,  and  to  the  second,  when  the 
mle  was  moved,  we  thought  he  was  fairly  entitled. 
Then,  besides  that,  they  say  that  he,  being  a  solicitor, 
was  deprived  of  certain  work  which  produced 
profits.  The  Poor  Law  Board  estimated  those 
profits  in  the  following  manner.  Having  ascertained 
the  amoant  of  the- profits  in  three  vears  and  divided 
it,  tbej  obtained  an  aver^;e,  and  said  it  shall  be 
taken  mto  the  account.  That  was  by  no  means  a 
perfect  way  of  assessing  compensation,  for  the  two 
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or  three  years  selected  for  the  calculation  might 
have  been  profitless,  or,  on  the  other  hand,  the 
pi*ofit8  mignt  during  those  years  have  been  excep- 
tionally large ;  nevertheless,  for  a  rough  mode  of 
assessing  compensation,  that  seems  mir  enough. 
They  have  taken  the  nrofits  of  three  years  as  re- 
presenting with  tolerable  accuracy  the  average  of 
the  business.  The  particular  thing  dwelt  on  in 
argument  is  this,  viz.,  during  that  time  lands 
belonging  to  the  board  of  ffuar£ans  were  taken  by 
a  railway  company,  and  msputes  arose  as  to  the 
amount  of  compensation  to  be  paid  for  the  lands, 
consequently  proceedings  were  instituted  and  an  in- 
quisition set  on  foot  before  a  sheriff,  and  a  warrant 
obtained  by  the  railway  company  for  a  jury  to  assess 
the  compensation  for  the  taidng  of  the  lands.  Mr. 
Baylis,  oeing  an  attorney  and  clerk  to  the  guar- 
dians, was  employed  abiout  this  business,  and, 
besides  costs  out  of  pocket,  he  became  entitled  to 
his  charges  for  doing  the  work.  Mr.  Prentice  laid 
stress  on  the  terms  of  the  order  of  the  Poor  Law 
Board,  before  this  Act  of  Parliament  passed — that 
the  clerk  shall  transact  all  legal  business,  with 
certain  exceptions  therein  specified ;  but  the  order 
did  not  mention  among  those  matters  enumerated, 
proceedings  to  assess  compensation  under  the 
Lands  Clauses  Act;  therefore  it  was  contended 
Mr.  Baylis  was  bound  to  attend  to  those  without 
salary ;  but  then,  as  has  been  pointed  out,  there 
was  a  prior  order  in  which  the  Poor  Law  Board 
declared  that  if  the  clerk  has  had  unusual  or 
extraordinary  matters  to  transact  for  which  he 
ought  to  have  compensation,  the  guardians  may 
give  it,  with  the  assent  of  the  Poor  Law  Commis- 
sioners. Here  the  commissioners  were  unaware 
of  what  the  clerk  had  to  do,  and  it  is  likely 
that  they  would  have  said,  if  they  had  been  aware 
of  it,  that  the  employment  of  him  in  such  matters 
as  compensation  cases  was  within  the  spirit  of  the 
Act  of  Parliament,  and  that  he  ought  to  be  paid, 
and  they  would  sanction  payments  made  to  nim. 
Clearly,  the  commissioners  would  have  sanctioned 
that.  Now  comes  the  important  question,  are  the 
Poor  Law  Board,  when  estimatinjo^  the  compensa- 
tion to  be  given  for  deprivation  of  an  office, 
tied  down  to  things  strictly  and  legally  attached 
to  the  office,  or  are  they  entitled  to  sav,  "  It 
is  worth  so  much  besides  the  actual  value  of 
the  salary  attached  to  it"P  When  he  entered 
upon  the  office  it  was  almost  a  certainty  that 
it  would  bring  him  emoluments  arising  from 
legal  business  done  for  the  union.  It  is  true 
the  guardians  might  quarrel  with  their  clerk, 
and,  without  violating  the  Act  of  Parliament, 
might  take  the  business  from  him  and  give  it  to 
someone  else,  but  still  in  all  ordinary  cases  the 
clerk  would  be  likely  to  have  it ;  and  may  not  the 
Poor  Law  Board  take  into  computation  what  they 
would  give  for  the  "  goodwill"  P  There  is  an  analogy 
between  this  case  and  cases  of  compensation  under 
the  Lands  Clauses  Act.  You  give  a  man  compensa- 
tion for  his  house,  and  take  into  consideration  the 
fact  that  it  was  an  old  established  house  of  good 
custom,  and  that  the  owner  or  occupier  will  suffer 
from  the  loss  of  that.  True  it  is  a  precarious  loss 
to  estimate,  but  being  de  facto  a  loss  arising  from 
the  taking  of  the  house,  it  is  always  considered  in 
assessing  compensation.  Now  that  seems  a  pre- 
cise and  strict  analog,  and  shows  that  the  "  good- 
will "  is  to  be  t*ken  into  account  in  estimating  the 
loss  of  the  office.  B*'g,  v.  TJie  Mayor  of  Norwich 
(8  Ad.  &  E.  633)  seems  to  point  to  the  same 
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principle.  There  a  gentleman  held  an  office  which 
in  law  was  of  annual  tonnre  only,  bnt  which  in 
practice  and  fact  was  enjoyed  during  good  be- 
haviour. He  was  removed  from  it  by  the  town 
council  without  reason  assigned,  and  they  chose  to 
assess  compensation  for  one  year  only.  On  appeal 
hj  him  to  the  Lords  of  the  Treasury,  they  con- 
sidered that  de  facto  the  office  was  one  worth  in 
profits  to  him  as  much  as  an  office  for  life,  and  on 
that  prindple  they  assessed  compensation.  The 
Court  of  Queen's  Bench  held  that  the  Lords  of 
the  Treasury  had  a  right  so  to  do,  and  some  of 
the  court  said  that  they  had  exercised  their  discre- 
tion soundly.  No  doubt  that  was  only  an  opinion, 
but  still  one  with  which  1  am  inclined  to  agree ;  for 
when  there  is  a  deprivation  of  an  office,  the  princi- 
ple to  follow  is  to  give  the  person  compensation  as  if 
the  late  holder  had  not  been  deprived.  In  Fef/ 
V.  The  Mayor  of  Manchester  («tp.),  the  court 
thought,  and  thought  rightly,  that  the  clerk  to 
the  justices  ought  not  to  receive  comjM'iisation 
for  tne  loss  of  that  which,  I  think,  was  much  too 
remote  to  be  taken  into  consideration.  I  think, 
therefore,  the  present  rule  must  and  should  be 
discharged  on  the  pound  that  the  Poor  Law 
Board  did  not  exercise  their  jurisdiction  impro- 
perly, but  took  into  account  matters  which  they 
were  justified  in  taking  into  account.  With  the 
amount  of  compensation  given  by  them  we  have 
not  to  interfere. 

Mellor,  J. — Under  the  statute  enabling  the 
order  to  be  brought  up  to  be  quashed,  our  exercise 
of  jurisdiction  must  depend  on  whether  we  are 
satisfied  that  the  order  was  one  with  which  we 
should  interfere.  But  here  it  was  a  question  of 
quantum.  Some  of  the  arguments  addressed  to 
us  were  directed  to  the  question  of  amount.  With 
that  I  think  we  have  nothing  to  do.  I  do  not,  for 
myself,  say  that  the  language  of  all  the  judges 
who  decided  the  cases  on  the  Municipal  Corpora- 
tions Act  is  quite  reconcileable,  but  tne  principle 
on  which  they  all  rest  their  judgments  is  clear 
enough,  and  is  well  illustrated  by  E^g.  v.  The 
Mayor  and  Corporation  of  Norwich  (8  Ad.  &  E. 
633).  There  two  Judges  expressed  their  opinion 
that  the  Lords  of  the  Treasury  had  exercised  their 
powers  rationally,  and  another  judge  was  silent 
upon  that  point,  and  said  merely  he  thought  they 
had  discretion  to  amend  the  compensation  they 
had  awarded.  Li  this  particular  case  I  should  he 
very  disinclined  to  interfere  with  the  quantum, 
which  the  Poor  Law  Board  are  much  more 
competent  to  assess  than  we  are.  Clearly 
such  business  as  conducting  cases  at  sheriff 
inquisitions  is  kindred  to  all  those  things  enu- 
merated in  the  Act  of  Parliament,  and  was 
therefore  incident,  not  to  his  office  of  attorney, 
but  to  his  office  of  attorney  and  clerk  to  the  guar- 
dians of  the  union.  It  is  sufficient  to  say  that 
though  Mr.  Prentice  hns  failed  to  satisfy  me  that 
we  have  the  power  or  ought  to  interfere  in  this 
case,  my  opinion  is  that  the  Poor  Law  Board  have 
exercised  their  jurisdiction  reasonably. 

Rule  discluirged. 

Lumley  applied  for  costs. 

Blackburn,  J.,  after  consulting  a  Master. — It 
seems  to  be  the  practice  to  discharge  such  a  rule 
without  costs,  unless  something  is  shown  to  the 
contrary. 

Attorney  for  the  clerk  to  the  guardians,  Baylis ; 
for  the  guardians,  l-'arrar  and  Farrar ;  for  the  ±*oor 
Law  Board,  Sharj),  Parhes  and  Co. 


COUBT  OF   HFPSAXi  ZV  CSAHCSBT. 


Reported  by  Thomas  Buookskaiik.  E. 'Stxw„ 
H.  £b*t,  SMim..  B^iiiitmii  rt  Taw, 


J^y  31,  and  Aug.  1, 1871. 

(Before  the  Lords  Justicbs.) 

Be  The  PR07EsaioNAL»  CoioamciAL,  xvd  iHDunBiAi 

BuiLDiM«  Socibtt. 

Wmding'V^ — Benefit  Jmilding  society — ABwrneei 
memb&n — Borrowing  power — lUegiLUy — Discre- 
tion cf  (he  cowrt — Megard  to  wishes  of  credHcn 
oimZ  con^ribwtories — **Just  emd  equUcMe*' — l%e 
Compames  Act  1862,  s.  79,  cL  5. 
The  cowrt  will  not  inake  cm  order  to  windrwp  a 
Benefit  Building    society    comptdsorUy    on   i%e 
petition  of  advanced  memherSt   contrary  to  ike 
wisJtes  of  the  majority  of  the  creditors  and  the 
contributories,  unless  a  plain  injustice  wiU  he 
done  to  the  petitioners  hy  refusing  the  order. 
Tlie  trustees  of  a  Benefit  Building  society  under 
6^7  Will.  4,  c.  32,  were  by  the  rules  authorised 
from  time  to  time,  as  might  he  necessary  far  (he 
purposes  of  the    society,  to    borrow  money,  for 
which  they  might  give  their  own  personal  weeunty, 
and  they  were  to  be  indemnified  out  of  Uie  mt 
funds  of  tlie   society  which  shoidd  be  received. 
The  society  owed  ai!out  19,000Z.  io  105  depositon, 
most  of  whom  were  not  members.    There  was  aUe 
4300{.  dfue  to' the  society's  bankers,  and  Utere  wen 
a  few  other  debts  whuih  brought  up  iSie  toiaX  cf 
dwts  to  about  25}000L    The  assets  mere  eetimatA 
as  worth  24,500L     There  were  fiftyfive  advanesi 
and    twenty-four    unadvanced    members.      3%0 
society  became  involved  in  difficulties,  prinemnSy 
by  rea,son  of  a  number  cf  notices  to  urithantm 
deposits  having  been  given.      The  directors  re- 
ported   ihcU    the  business  m^st    be    doeed^  and 
proposed  an  amalgamation  wUh  another  sodfty 
of  a  similar  nature.    This  proposition  teas  <qh 
proved  t>y  seventy-seven  of  the  depositors,  aasd  si 
a  meetiy^g  of  the  memhers,  at  which  forty-fem 
members  were  preserU,  the  preposition  teas  ap" 
proved,    two    only   dissenting.     Four   adwmwei 
members,  one  q/*  whom  was  in  arrear  in  mMsy 
tlis  repayments  due  from  him,  petitioned  to  haee 
the  soci^  wound-up  compulsortly,  alleging  that  U 
could  iwt  pay  its  debts,  that  it  would  be  just  <md 
equitable  to  make  a  fvindijig-up  order,  and  that 
there  had  been  an  erroneous  division  of  alleged 
profits  amfiong  the  members.    After  thepeHtionwas 
presented  the  bankers  released  the  petitioners  from 
tJ^eir  debt,  as  did  nearly  the  whole  of  the  depositcn, 
and  the  trustees  of  tlie  society  covenanted  to  m- 
demnify  the  petitioners  from  the  remainina  debts: 
Held  (reversing  a  decision  of  Wickens,  V.u.),  thai 

no  winding-up  order  ought  to  be  made  : 
Held,  also,  that  the  rule  a/uthorisina  the  homMeisy 
of  money  was  bad,  and  that  the  society  coM 
not  be  sued  for  the  sums  due  to  the  depositon. 
This  was  an  appeal  by  the  above  society,  iHiidi 
was  a  Benefit  Building  society  at  Birmingfaain, 
formed  under  the  Act  6  &  7  WilL  4,  c  32,  and 
having  its  rules  duly  certified,  from  an  order 
made  by  Wickens,  V.O.,  to  wind-up  the  society 
compulsorily.  The  trustees  of  the  society  saaA 
some  of  the  members  joined  in  the  appeal  Tte 
petition  on  which  the  order  was  miMie  was  pro- 
sented  by  four  advanced  members  of  the  sookCj 
named  Smart,  Hall,  Dntson,  and  Bdwards. 
Edwards  had  committed  default  in  Tf^rg  i«* 
payments  due  by  him  to  the  society. 
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The  Hocietj  was  eetabliehed  in  Jane,  1865,  ita 
objects  being  "to  enftble  each  member  to  receive 
oat  of  the  funds  the  amount  or  value  of  his  share 
therein,  each  share  not  to  exceed  the  snin  of  1201., 
to  erect  or  purohaae  one  or  more  dwelling-house 
or  dwelling-houBeB,  or  other  real  or  leasehold 
estate,  to  be  secured  b;  way  of  mortga^  to  the 
Bocictj  nntil  the  amount  or  leiaa  of  his  sharoa 
Bball  have  been  fully  repaid  with  the  interest 
thereon,  and  alt  Snes  and  other  paymonts  incurred 
in  respect  thereof." 

A  new  rule  was  made  in  Man^,  1670,  and  dulj 
certified,  which  provided  that  "  the  trustees  for 
the  time  being  maj,  from  time  to  time,  as  maj  be 
neceesary  for  the  purpoace  of  the  society,  borrow 
ftnd  take  up  mcmc;  at  interest  from  anv  banker 
with  whom  the  funds  of  the  society  shall  be  de- 
posited, or  from  any  other  person,  to  procure 
which  the  trustees  may  give  their  own  personal 
Becority,  and  thoy  shall  be  indemnified  out  of  the 
first  fhnds  of  the  society  which  shall  he  received." 

At  the  time  when  the  petition  was  presented, 
the  society  consisted  of  seventy-nine  members,  of 
.  whom  fifty-five  were  advanced  and  twenty-four 
nnadvanced.  The  assets  were,  according  to  evi- 
dence given  by  the  seoretarf,  worth  24,57!'(.  14«., 
and  the  debts  amoonted  to  25,117t.  17«.  l<i.,  leaving 
a  balance  of  6381.  Ss,  Id.  against  the  society.  Tbe 
assets  consisted  principally  of  sums  lent  to  ad- 
vanced members,  and  secured  by  mortgages  given 
by  them  to  the  society,  the  sums  being  ropuyablc 
in  periodical  instalments.  The  debte  included  a 
■una  of  ^67i.  Og.  Sd.,  due  to  the  society's  bankers ; 
m  total  of  19,1001.  68.  3d.,  due  to  lOS  depositors, 
moat  of  whom  were  not  members  of  the  society  ; 
17001.  10«.  l<i.,  owing  to  nnadvanced  members,  and 
SM.  due  for  rent.  On  the  25th  May  1671,  a  meet- 
ing of  the  members  of  the  society  waa  hold,  and 
the  directors  then  reported  that  there  were  no 
funds  available  to  advance  to  members  in  conse- 
quence of  the  large  withdrawal  of  deposits  which 
had  been  made,  and  that  it  was  neceeaary  to  close 
the  business  of  the  society.  Thoy  submitted  to 
the  meeting  for  their  approval  a  proposal  for  an 
■malgamatKUi  with  another  similar  society,  called 
theQueen's  Building  Society,  which  waa  w,illing, 

Tm  certain  conditions,  to  aasnmo  the  liabilities 
tbe  Professional  Society.  This  proposal  had 
ktreedy  received  the  assent  of  seventy-seven  of 
tiie  depositors.  Forty-four  members  attended  the 
meetiiig,  and  a  resolution  was  carried  authorising 
the  carrying  out  of  the  proposed  amalgamation 
with  the  Queen's  Society.  Two  members  only 
dissented  from  this  reBOlution,  and  these  were 
Edwards,  one  of  the  petitioners,  and  a  Mr,  Walker. 
Aocon^ng  to  the  allegations  of  tbe  petitioners, 
depositors  to  the  amount  of  50001.  had  given 
notices  to  withdraw  their  deposits,  and  the  con- 
tributions of  advanced  and  investing  members, 
coming  in  at  stated  periods  in  amall  sums,  were 
wholly  insufficient  to  provide  for  tbe  demands  of 
the  depositors.  It  was  further  alleged  that  large 
Boms  of  money  had  been  divided  aa  profits  among 
inrsBtingandadvancedmembers,  whereas  there  had 
been  ao  erroneous  calculation  made,  there  having 
boon  in  &ct  no  profits  earned,  or  at  anv  rate  a  much 
lewi  snm  than  had  been  actually  di  vided.  Investing 
members,  it  was  alleged,  had  been  allowed  to  with- 
draw frcnn  the  sodoty,  removing  in  cash  their 
OMntkl,  and  also  the  profits  allocated  to  them,  thns 
Inmng  the  MlTanced  members  liable  for  tbe  debts 
of  Ui0  wxaetji  and  without  soflSdent  assets  to 


enable  them  to  redeem  their  mortgaged  properties, 
upon  the  terms  of  including  in  their  account  with 
the  Booiefy  the  share  of  profits  wliich  had  been 
allocated  to  them  respectively.  It  was  further 
alleged  that  it  was  just  and  equitable  that  the 
society  should  be  wound-up ;  that  it  bad,  in  fact, 
ceased  to  do  any  business,  and  that  it  existed  only 
for  the  purpose  of  winding-up  its  affairs. 

The  Vice- Chancel  lor,  on  bearing  the  petition, 
thought  that  a  sufficient  ease  was  shown  for  a 
windiug-up  order;  but  he  allowed  the  drawing-up 
of  the  order  to  be  postponed  to  give  the  society  an 
opportunity  of  entering;  into  a  compromise  with 
the  petitioners.  The  result  of  this  was  that  the 
bankcrH  of  the  society  were  induced  to  exeoote  a 
deed  whereby  they  absolutely  released  the  peti- 
tioners from  the  debt  of  42671.  Os.  9d.  due  to  them, 
and  that  almost  SiIl  tbe  dejiositors  executed  a  simi- 
lar deed  as  to  their  respective  debts.  With  regard 
to  the  remaining  claims  of  creditors,  the  five  trus- 
tees of  the  society  executed  another  deed  by  which 
they  personally  covenanted  to  indemnify  the  peti- 
tioners against  those  claims,  which  amounted  in 
the  whole  to  only  5921.  15s. 

The  Vice-Chancellor,  however,  was  still  of 
opinion  that  a  winding-up  order  must  be  made, 
and  he  accordingly  made  the  order  now  apptealed 

Karelake,  Q.C.  and  Inre,  on  behalf  of  the  appel- 
lants, relied  npon Re  The  Suhnihim  Hotel  Company 
(L.  Rep.  2  Ch.  App.  737 ;  17  L.  T.  Rep.  N.  S.  22j, 
as  showing  that  the  court  would  have  regard  to 
the  wishes  of  a  majority  of  the  members  of  the 
society,  and  further  argued  that  the  society  was 
not  legally  liable  for  the  snm  borrowed  on  deposit, 
and  that,  even  if  it  were,  the  petitioners  were  now 
fully  protected  by  means  of  the  releases  and  in- 
demnity which  had  been  given  by  the  three  deeds 
executed  since   the   petition   was  presented.     On 


R<  The  National  Pertnanettt  Benefit  Building  SocMty, 

L.  Bep.  G  Ch.  App.  309  ;  22  L.  T.  Bap.  N.  S,  384; 
Laing  v.  Reed,  L.  Bep.  S  Ch.  App.  4 ;  21  L.  T.  B«p. 

N.  S.  773 ; 
Move  T.  SpofTmc,  23  L.  T.  Bep.  N.  8.  154 ; 
Re  The  DoTicattrr  Permanent  Benefit  Building  Boeietv, 

L.  Bep.  S  Eq.  158  i  15  L.  T.  Bep.  N.  S.  270 ; 
Be  The  Victoria,  tc,  UocUty,   JfOt'i  Com,  I^  Bep.  9 

Eq.  e05  ;  22  L.  T.  Bep.  N.  S.  777  ; 
Ed  parte  Vfiie,  1  Drew.  465  i 
Etparte  Wyld,  1  Mw.  ft  Q.  1 1 
Dickineon,  Q.C.  and  Higgine,  on  behalf  of  the 
petitioners,  snpported  the  OTder  dL  the  Vice-Chan-    ■ 
cellor,  and  cited : 

Famner  v.  Smith,  2  H.  *  N.  196 ; 
Bparrow  V.  Farmar,  26  Beav.  511. 
Qrakam  Hastingg,  on  behalf  of  Walker,  desired 
to  be  heard  in  support  of  the  Vice-Chancellor's 

Their  Lordships,  however,  decided  that  he  muafc 
be  taken  to  be  practically  on  the  same  side  as  the 
petitioners,  and  therefore  could  not  be  beard,  the 
rule  of  their  Lordships  now  being  not  to  hear  more 
than  two  coonsel  on  the  same  side. 

Earslake,  Q.C.  was  called  upon  to  reply  only  in 
respect  of  the  costs  of  the  petition.  He  argued 
that  it  ought  to  have  been  dismissed  with  costs. 

Lord  Justice  James  said:  With  all  respect  to 
the  Vioe- Chancellor,  I  am  of  opinion  that  a  proper 
case  has  not  been  shown  for  an  order  to  wind>np 
this  society.  This  is  a  petition  of  oontribatories, 
and  of  contributories  who  are  al)  of  them  in  fact 
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debtors  to  the  society,  for  they  are  all  persons  who 
have  received  advances,  and  in  respect  of  which 
they  are  mortgagors  to  the  society.  One  of  them, 
the  man  whose  petition  this  really  is — Edwards — 
is  not  only  a  debtor  to  the  society,  but  he  is  in 
arrear  in  respect  of  a  sam  which  he  onght  to  have 
paid;  and  one  cannot  help  seeing  that  the  real 
object  of  the  petition  was  to  try  and  ^t  the  qnes- 
tion  settled  between  him  and  the  society  as  to  the 
terms  upon  which  he  was  entitled  to  redeem.  That 
was  substantially  the  object  with  which  the  peti- 
tion was  presented.  That  is  not  a  proper  object 
for  a  winding-up  petition  to  settle  a  dispute  be- 
tween one  member  of  the  society  and  the  society 
as  to  the  terms  upon  which  he  is  to  redeem  some 
rArticular  property  which  he  has  mortgaged  to  them. 
Tiien,  he  says,  "I  have  a  strict  right.  I  am  a 
contributory,"  and  one  of  the  grounds  alleged  in 
the  petition  is  that  the  society  is  unable  to  pay  its 
debtis,  and  the  other  is  that  it  is  just  and  ccpiitable 
(that  being  the  general  expression  at  the  end  of  the 
79th  clause  of  the  Act  of  Parliament),  under  the 
circumstances  of  the  case,  that  the  society  should 
be  wound-up. 

Now  with  regard  to  the  debts.  Certainly  the 
petitioners  have  not  ffiven  the  statutory  proof  of 
the  existence  of  the  debts  which  the  company  is 
unable  to  pay,  because  the  statutory  proof  is  that 
an  action  should  be  brought,  or  that  there  should 
be  a  demand  made  in  the  nature  of  a  summons  in 
bankruptcy,  and  that  the  amount  has  not  been 
paid,  unless  it  is  proved  otherwise  to  the  siitisfac- 
tion  of  the  court  that  the  company  is  unable  to 
pay  its  debts.  It  has  not  been  proved  in  this  case 
to  my  satisfaction  that  there  is  any  debt  whatever 
in  respect  of  which  the  society  could  be  liable. 
First  of  all  a  society  of  this  kind  is  not  entitled  to 
borrow  money,  except  under  a  special  rule ;  it  is 
no  part  of  its  ordinary  business  to  borrow  money. 
It  may  incur  debts,  no  doubt,  of  this  kind — it  must 
incur  debts  for  office  rent,  and  it  must  employ  a  solici- 
tor and  a  secretary,  and  to  that  extent  probably  there 
is  always  some  small  amount  of  debt  which  every 
society  of  this  kind  must  have.  But  beyond  that 
it  is  very  difficult  to  see  what  debts  it  could  legally 
contract.  But,  I  suppose,  having  gone  on  receiv- 
ing deposits,  as  they  are  called,  from  persons  other 
than  members,  and  having  incurred  a  debt  to  its 
bankers,  this  society  did  pass  a  resolution,  very 
late  in  its  history,  authorismg  the  trustees  to  bor- 
row money  for  the  purposes  of  the  society.  I  am 
of  opinion  that,  in  accordance  with  the  decided 
cases,  that  resolution  was  expressed  in  terms  far 
too  wide  to  make  it  a  valict  or  binding  resolu- 
tion ;  and  therefore  there  never  was,  in  my  opinion, 
any  debt  on  which  the  society,  qua  society,  could 
be  sued. 

It  is  said  that  the  trustees  have  borrowed  this 
money  for  the  purposes  of  the  society,  that  they 
have  pledged  their  personal  liability,  and  that  they 
may  be  entitled  to  be  repaid  out  of  the  assets. 
That  may  be  so,  and  then  they  would  have  a  right 
to  go  to  the  funds  of  the  society  to  repay  them- 
selves ;  that  is  to  say,  having  borrowed  money 
without  the  power  to  do  so,  still,  if  they  did  lend 
that  money  so  borrowed  to  other  persons  upon 
securities,  I  suppose  they  would  be  entitled  to 
have  the  securities  and  the  money  thereby  secured 
applied  in  exonerating  themselves  from  the  debts 
for  which  they  have  made  themselves  liable.  That 
is  the  only  mode  in  which,  as  it  appears  to  me, 
*here  coula  be  any  liability  of  the  society  or  of  its 


lunds,  and  that  seems  to  me  to  dispose  of  the  first 
part  of  the  case. 

Then  I  come  to  the  question  whether  it  is  just 
and  equitable  to  make  an  order  to  wind-up  this 
society.  These  four  petitioners  are  persons  iHio 
take  a  different  view  altogether  from  all  the 
creditors,  from  all  the  other  persons  interested 
in  the  society,  who  desire  to  nave  their  affiura 
settled  out  of  court,  without  the  expense  and 
the  ruinous  consequences  of  a  winoing-up  in 
this  court.  They  desire  to  have  it  so  oone, 
and  the  creditors,  so  far  as  there  are  crediton, 
desire  the  same  thing.  With  the  exertion  of  these 
four  persons,  they  all  desire  that  the  matter  should 
be  settled  by  themselves  out  of  court,  and  without 
the  interposition  of  the  court. 

Then  what  is  the  wrong  which  these  four  men 
will  suffer  ?  They  say.  Some  funds  have  been  or 
may  be  taken  away  from  us,  which  would  probably 
result  in  profits,  and  would  so  diminish  the  amoont 
of  our  nominal  mortgage  debt.  If  there  had  been 
no  mistake,  they  say,  in  the  mode  in  which  profits 
have  been  calculated  before,  if  t^ere  had  been  no 
mistake  in  the  mode  in  which  they  are  dealing  with 
the  profits  now,  possibly  we  might  have  bad  some- 
thing in  diminution  of  the  money  which  we  have 
borrowed,  and  which  we  are  liable  to  repay.  If 
there  has  been  an  error  of  that  kmd,  still  it  does 
not  appear  to  me  that  there  was  ever  any  fraud,  nor  is 
any  suggestion  of  fraud  made  on  the  part  of  these 
persons.  The  managing  body  may  have  oommitfeed 
an  error,  and  the  proper  mode  of  setting  ri^^  i 
thing  of  that  kind — ^any  error  in  the  management 
of  a  society — is  to  apply  to  that  managing  body,  or 
to  call  a  meeting  of  the  managing  body  or  of  the 
general  body  of  members,  and  get  uiat  managing  or 
that  general  body  to  take  care  to  rectify  its  eonne 
for  the  future.  That  is  the  proper  ooorse,  and  it  b 
a  course  which  this  court  nas  aJwa^rs  allowed  in 
a  matter  of  internal  management ;  it  has  ahrmvi 
left  the  internal  management  to  be  settled  by  the 
persons  interested  in  the  society. 

But  then  it  is  said,  if  we  nave  a  winding-iq) 
order,  possibly  we  may  get  back  for  the  socwtf 
moneys  which  have  been  paid  out  to  retiring  mem- 
bers ppon  that  miscalculation  of  profits  whidi  we 
allege.  I  cannot  see  that  it  is  t^e  ofafect  of  i 
winding-up  to  enable  an  existing  society  to  gel 
back  from  its  past  members  someuiing  which  upon 
a  miscalculation,  to  which  apparently  all  personi 
were  parties,  those  past  or  retiring  partners  have 
i^eceived.  And  as  mr  as  these  gentlemen  are  oon- 
cemed,  it  appears  to  me,  by  their  own  statement,  that 
no  profit  whatever  can  ever  result  to  Uiem.  Theysay 
that  possibly  those  moneys  would  go  in  dimination 
of  debts  to  which  thejr  are  liable.  My  o^dnion  is 
that  they  never  were  liable  for  those  debts.  They 
never  could  be  liable  to  the  trustees  to  repay  those 
debts,  because  the  trustees  could  only  be  entitled 
to  receive  whatever  funds  were  available  for  the 
purpose  of  recouping  themselves,  and  die  peti- 
tioners* own  case  is  that  there  never  were  toese 
profits;  therefore  if  there  never  were  these 
profits,  no  return  of  moneys  paid  away  would 
ever  give  these  ^ntlemen  profits  whi&  wonid 
go  to  reduce  their  debts.  Then,  if  that  were 
so,  they  never  were  under  any  liability  at  aD; 
but  if  thc^  were  under  any  liability  what- 
ever it  is  impossible  they  could  ever  be  made 
liable  in  consequence  of  this  mode  <^  <i«^li«g  with 
the  funds.  There  may  have  been  some  degree  d 
irregularity,  but  the  releases  which  haye  been  ei- 


MAGISTRATES'  CASES. 


OowLM  e.  Galb. 


ecnted  seem  to  me  to  have  amply  relieved  them 
from  every  poflsible  liability,  so  that  they  cannot, 
in  my  opinion,  have  a  shadoir  of  interest  in  any. 
tluDK  tJiat  could  be  gained  from  the  result  of  a 
winauig-ap  in  which,  possibly,  th^  mieht  expose 
other  people  to  losses  which  they  would  not  snare 
themselTOB.  There  was  an  irregularity,  as  it 
Beeme  to  me  admittedly,  on  the  part  of  the  society 
in  the  mode  of  dealing  with  the  profits.  The  re- 
leases have  been  obtcunod,  wbicb  have  altered 
the  case  very  much  since  it  was  before  the  Yice- 
Ghancellor.  I  ara  of  opinion  that  the  petition 
oo^t  to  be  oiBmisBed,  but  without  costfi. 

Lord  Jostioe  Hellish  aaid:  I  am  of  the  same 

S pinion.  This  is  a  petition  by  members  who,  no 
oubt,  if  the  Bocoiety  was  wound-up,  would  be  con- 
bibutories,  and  theyallege  that  the  society  is  unable 
to  pay  its  debt«.  How  it  a  creditor  cannot  get  paid, 
if  Be  issues  a  proper  summons  and  cannot  get 
pwd,  then,  no  doubt,  it  is  ea  debito  juMitu^e  to 
gratit  a  windisg-up  order.  But  when  members 
oome  and  ask  for  a  winding-up  order,  it  appears 
to  mo  that  it  is  the  duty  oi  the  court  to  see 
whether  the  other  memberB  and  the  creditors 
agree  in  thinking  that  a  winding-up  is  the  best 
ooorse.  Now  here  it  is  quite  clear  that,  if  there 
are  any  creditors,  which  is  extremely  douhttul,  the 
creditors  without  an  exception,  and  all  the  mem- 
bers of  the  society,  with  the  exception  of  the  four 
who  have  presented  this  petition  and  one  other, 
agT«e  that  the  beat  coarse  is  not  to  wind-up. 
Under  those  circumstances  the  court,  in  my 
opinion,  ought  not  to  grant  a  winding-up  order 
TUiless  it  sees  that  some  plain  injustice  is  being 
done  to  the  members  who  present  the  petition, 
which  cannot  be  avoided  except  by  making  a 
winding-up  order,  Now,  the  present  petitioners 
are  advanced  members,  and  it  appears  that  there  are 
altogether  fifty-five  advanced  members ;  therefore, 
fiftyof  these  fitty-five,  who  are  apparently  in  exactly 
the  same  position  as  the  present  petitioners,  do  not 
desire  a  winding-up ;  they  agree  with  all  the  an- 
advanoed  members  and  with  all  the  creditors,  that 
the  society  is  more  likely  to  get  rid  of  its  difficnl- 
tiea,  and  that  the  creditors,  if  there  are  any,  are 
mot«  likely  to  get  paid,  and  the  shareholders  are 
more  likely  to  get  tneir  proper  share  of  the  assets, 
by  not  having  than  by  havinfj^  a  winding-up  order, 
I  cannot  see  that  these  petitioners  are  liable  to 
Boffer  any  injustice,  or  are  liable  to  any  such 
risk,  as  entitles  them  to  a  winding.np  order.  It 
seems  to  be  almost  admitted  that  the  only  loss, 
BB  between  them  and  the  other  members  which 
they  can  suffer  is,  that  they  may  possibly  lose  the 
benefit  of  having  the  profits  apphod  towards  p^- 
ing  their  1201.  advanced  per  share.  Now,  in  the 
fiist  place  thev  themselves  allege,  and  it  is  the 
chief  ground  ex  their  petition,  that  the  profits  are 
principally  Petitions,  tnat  there  are  none.  It  does 
not  at  all  appear  that  if  the  accounts  were  rightly 
taken  there  would  be  anv  profits  coming  to  them, 
and  the  whole  matter  is  left  in  uncertainty. 

Then  as  reapects  their  liability  to  creditors,  I 
wree  with  theLord  Justice  that,  malt  probabihty, 
tSey  ere  not  liable  at  all ;  but,  even  ir  they  were 
li^ue,  sil  die  alleged  creditors  of  the  sodetv  have 
joined  in  rdeasing  them,  and  I  have  no  doubt  that 
that  release  is  an  effectual  protection. 

"nierefore,  upon  the  whole,  I  am  of  opinion  that 
we  should  be  ooin^  wrong  in  allowing  the  society 
to  be  wound-up  agamst  the  wish  of  all  the  creditors, 
and  of  the  great  nuyority  d  the  oantributories  of 


the  society.    I  agree  that  the  petition  should  be 
dismissed  without  costs, 

SoUcitors  for  the  appellants  Doyle  and  Edwardt. 

Solicitors  for  the  petitioners,  Jjewrii,  Munnt,  and 


Monday,  Nov.  13, 1871. 

(Before  the  Lords  Jtrsricis.) 

CowLEs  o.  Gale. 


Vendor   and  purek 
A;ire''meal  for  1 1 


•chaaer  —  Speeifie  perfim 

fde  of  public  houte-^Tratufar  of 

licence — 9  Geo.  t,  e.  61,  ae.  11,  14 — Licmce  in 

jiaine  ofdeceated  owner. 

The  fnuleet  of  a  wiU,  under  their  potow  ofaaU,  put 

up  a  imhlic  ftotwe  for  §ale  6y  auction  at  a  govng 

On  the   day  fited  for    completion  the  parchater 
nficted  to  compleie,  on  the  ground  that  the  trtuleei 
were  not  in  a  potitimt   to  transfer    the    licence, 
tvhicJi  Itad  been  renemed  in  tlie  name  of  the  tetta- 
lor  after  hie  deaih  ,- 
Held  {reeeraing  the  decision  of  the  Matter  of  the 
MUe),  that  as  Hme  it  of  the  eisence  of  the  cm- 
tract  upon  the  eaU  of  a  public  house  as  a  going 
concern,  and  as   the  tnuteet  laere  not  on.  the  day 
flccdfor  completion  in  a  poeilion  to  tranter  to  tKi 
piirckaeer  a  valid  licence,  that  in  (A«  name  of  the 
deceased  otaner  beiTig  a  ntiUitg,  the  purchater  wat 
entithd  to  r^udiale  the  contract,  and  accordingly 
a  bill  for  specific  performance  of  the  contract  v>ai 
diiinieBed  loilh  eoete. 
Day  V.  Luhke,  L.  fieji.  5  Eg.  336  followed. 
This  was  an  appeal  from  a  decision  of  the  Uaeter 
of  the  Boll-',  who  held,  under  the  circumslanoes 
stated  in  the  head  note,  that  though  the  renewal 
of  the  licence  was  irregular,  the  purchaser  would 
not  incur  any  risk  on  that  account,  and  that  under 
the  licence,  endorsed  by  the  vendors,  he  would 
hare  an  unimpeachable  title  to  carry  on  the  trade 
of  the  public  house,  and  his  Lordship  accordingly 
made  a  decree  against  the  purchaser  for  apeciw) 

The  hearing  before  the  Master  of  the  Bolls  is 
reported  ante,  p,  166,  where  the  bots  and  judg- 
ment are  fully  stated. 

Bojsburgh,  Q.C.,  Poland  (of  the  Common  Iaw 
Bar),  and  Marten,  for  the  t^ipellant. — We  pur- 
chased this  public  house  as  a  going  concern,  and 
in  such  a  case  it  is  settled  by  Dtvy  v.  Ltihke  (L. 
Kep.  5  Eq.  336)  that  time  is  of  the  essence  of  the 
contract,  therefore  the  vendors  were  bound  to 
transfer  a  valid  Ucence  to  us  on  the  day  fixed  for 
completion  ;  but  the  licence  having  been  renewed 
in  the  name  of  the  testator  after  his  death  was 
no  licence  at  all,  and  the  vendors  had  no  licence 
to  transfer  to  ns  on  the  day  fixed  for  completion. 
It  is  contended  by  the  vendors  that  we  waived 
Ibis  objection.  In  reply  to  our  requisition,  "  In 
whose  names  are  the  hcences  now  stuidiug  F  "  the 
vendors  stated :  "  In  the  name  of  uie  late 
George  Boss  ;  they  will  be  tranrfbrred  by  the 
executors  in  the  usual  way,"  We  made  no  farther 
requiaition  on  this,  being  content  to  accept  a 
transfer  from  the  executors  in  the  usual  way  ;  bat 
the  executors  were  not  in  a  position  to  do  BO.  It 
is  settled  by  Day  v.  Luhke  (ntpra),  that  in  the 
absence  of  an  express  stipulation  to  the  oontiW7, 
the  purohasor  is  entitled  to  have  a  transfer  of  the 
lioenoe  under  sect.  11  of  the  Lioenaing  Aoti  &  Qfio> 


262 


MAGISTRATES'  CASES. 


Ohan.] 


CowLEs  17.  Gale. 


[Chait. 


4,  c.  61.  Sect.  4  of  that  Act  empowers  the  justices 
assembled  at  the  general  annual  licensing  meeting 
in  every  year  to  appoint  special  sessions,  "  at  which 
special  sessions  it  shall  be  lawful  for  the  justices 
then  and  there  assembled  ....  to  licence  such 
persons  intending  to  keep  inns  theretofore  kept 
oy  other  persons  being  about  to  remove  from 
such  inns,  as  they  the  said  justices  shall, 
in  exercise  of  the  powers  herein  contained 
and  in  exercise  of  their  discretion  deem  fit  and 
proper  persons  under  the  provisions  hereinafter 
enacted,  to  be  licensed,"  Ac.  And  sect.  11  provides 
that  **  everv  person  holding  a  licence  under  the 
authority  of  tnis  Act,  or  his  heirs,  executors,  &c., 
being  desirous  to  transfer  such  licence  to  some 
other  person,  and  intending  to  appl^  at  the  special 
session  then  next  ensuing  lor  permission  so  to  do, 
shall,  five  days  at  least  prior  to  such  special  ses- 
sion, serve  a  notice  of  such  his  intention  upon  one 
of  the  overseers  of  the  poor,  and  one  of  the  con- 
stables of  the  parish  ...  in  the  form  in  schedule  B, 
signed  by  the  party  intending  to  make  such  ap- 
phcation,  or  by  his  agent  thereunto  authorised, 
and  setting  forth  the  Christian  and  surname  of 
the  person  to  whom  it  is  intended  that  such 
licence  shall    be  transferred,  together  with  the 

Slace  of  his  residence,  and  his  trade  or  calling, 
uring  the  six  months  previous  to  the  time  of 
serving  such  notice."  Here  the  vendors  were  not 
'*  persons  holding  a  licence  under  the  autho- 
rity of  the  Act,"  and  could  not  transfer  the 
licence  under  sect.  11 ;  and  time  being  of  the 
essence  of  the  contract,  we  were  not  bound  to 
wait  till  they  could  take  proceeding  under  the 
14th  section,  (a)     There  being  no  valid  licence  we 

(a)  Seo.  14  provides  that  "  if  any  person,  duly  licensed 
mider  this  Act  shall  (before  the  expiration  of  sach 
lioenoe)  die,  or  shall  be,  by  sickness  or  other  infirmity, 
randeied  incapable  of  keeping  an  inn,  or  shall  become 
bankrapt,  or  shall  take  the  benefit  of  any  Act  for  the 
relief  ot  insolvent  debtors ;  or  if  any  person  so  licensed, 
or  the  heirs,  exeontors,  administrators,  or  assigpis  of  any 
person  so  licensed,  shall  remove  from  or  yield  np  the 
posseesion  of  the  house  specified  in  snob  licence;  or 
if  the  occnpier  of  any  such  house,  being  abont  to  quit 
the  same,  shall  have  wilfully  oinitted,  or  shall  have 
neglected  to  apply  at  the  general  annoal  licensing 
meetmg,  or  at  anv  adjonmment  thereof,  for  a  licence 
to  oontinne  to  sell  exciseable  liquors  by  retail,  to  be 
dnmk  or  consumed  in  such  house ;  or  if  any  house,  being 
kept  as  an  inn  by  anv  person  dnlv  licensed  as  aforesaid, 
shall  be  or  be  about  to  be  pulled  down  or  occnpied  under 
the  provisions  of  any  Act  for  the  improvement  of  the 
highways,  or  for  any  other  pnbUo  purpose,  or  shall  be  by 
fire,  tempent,  or  other  unforeseen  and  unavoidable 
oalamify,  rendered  unfit  for  the  reception  of  travellers, 
and  for  the  other  legal  purposes  of  an  inn,  it  shall  be  law- 
ful for  the  justices  assembled  as  aforesaid  at  a  special 
session  holden  under  the  authority  of  this  Act,  for  the 
divisien  or  plaoe  in  which  the  house  so  kept  or  having 
been  kept  snail  be  situate,  in  any  one  of  the  above-men- 
tioned  cases,  and  in  such  cases  only,  to  grant  to  the  heirs, 
executors,  or  administrators  of  the  person  so  dying,  or  to 
the  assigns  of  such  person  becoming  incapable  of  keeping 
aa  inn,  or  to  the  assignee  or  assignees  of  such  bankrupt 
or  insolvent,  or  to  any  new  tenant  or  occupier  of  any 
house  having  so  beoome  unoccupied,  or  to  any  person  to 
whom  such  heite,  executors,  administrators,  or  assignees 
shall,  by  sale  or  otherwise,  have  bond  j\de  conveyed  or 
otherwise  made  over  his  or  their  interest  in  the  occupa- 
tion and  keeping  of  such  house,  a  licence  to  soil  oxoiseablo 
liquors  by  ro^il,  t  >  he  drunk  or  oonsamod  in  such 
house  or  uie  premises  thcrvnnto  belonging,  or  to  grant  tu 
the  person,  whose  house  shall,  as  aforesaid,  have  been,  or 
shall  be  about  to  be,  palled  down  or  occupied  for  the  im- 
provement of  the  highways,  or  for  any  other  public 
purpose,  or  have  become  unfit  for  the  reception  of 
travellers,   or  for  the  other  legal  purposes  of  an  inn,  1 


should  in  the  interval  have  been  exposed  to  a 
penalty  of  5/.  for  every  glass  of  beer  we  sold,  under 
sect.  18,  which  enacts  that  persons  selling  excise- 
able  liquors  without  a  licence  shall  be  liable  to  a 
penalty  of  not  more  than  20Z.,  and  not  less  than 
5?.,  for  each  offence.  We  therefore  contend  that 
we  were  entitled  to  repudiate  the  contract,  and 
that  the  plaintiffs'  bill  should  be  dismissed  with 
costs.    They  also  referred  to 

Claydon  v.  Qreeti^  18  L.  T.  Bep.K.  S.  007  ;  L.  Bep.S 
C.  P.  511. 

8outli(jate,  Q.C.  and  Horton  SmUh,  for  the  plain- 
tiffs, contended  that  the  purchasop,  having  beoi 
informed  that  the  licence  was  in  the  testator's 
name,  and  having  taken  no  objection  to  that  when 
the  abstract  was  oefore  him,  had  waived  the  objec- 
tion, and  could  not  now  raise  it.  Moreover,  the 
objection  was  merely  formal,  as  the  purchaser 
could  have  carried  on  business  safely  under  the 
irregular  licence,  and  any  penalties  that  misrht  have 
been  incurred  would  have  fallen  on  the  puuntiffli. 
and  not  on  him. 

Daniel  Joiies,  for  the  testator's  widow. 

No  reply. 

Lord  Justice  Jamks  said  that  he  was  of  opinion 
that  the  decision  of  the  Master  of  the  Rolls  in  this 
case  could  not  be  reconciled  with  his  former  deci- 
sion in  Day  v.  Liihke  (L.  Rep.  5  Eq.  336).  In  the 
case  of  the  sale  of  a  public  house  as  a  going  con- 
cern, time  was  necessarily  of  the  essence  of  the  con- 
tract, for  the  person  who  bought  a  public  house  did 
so  for  the  purpose  of  occupying  it  and  canying  on 
business  in  it,  and  it  would  be  very  ii\jurious  to 
him  if  he  could  not  commence  business  at  once. 
His  Lordship  thoroughly  agreed  with  what  was  said 
by  the  Master  of  the  Rolls  in  Day  v.  LfihJce  on  this 
subject.  In  the  present  case  the  16th  of  Nov. 
1870  was  the  day  fixed  for  completion,  and  the 
vendors  were  bound  to  show  that  they  were  on 
that  day  in  a  position  to  transfer  to  the  purchaser 
a  licence  under  which  he  could  lawfully  carry  on 
the  business  of  selling  excisable  liquors  by  retail, 
to  be  consumed  on  the  premises.  Beyond  all 
question  the  vendors  were  not  on  that  oay  in  a 
position    to    transfer  such  a  licence  to  the  pur- 

and  who  shall  open  and  keep  as  an  inn  some  other 
fit  and  convenient  house,  a  lioenoe  to  sell  exciseable 
liquors  by  rotul,  to  be  drunk  or  consumed  therein: 
Provided  always,  that  every  such  lioenoe  shall  continoe 
in  force  only  from  the  day  on  which  it  shall  be  granted 
until  the  5th  April  or  the  10th  Oct.  then  next  ensuing,  as 
the  case  may  be :  Provided  also,  that  every  parson  in- 
tending to  apply  in  any  of  the  above-mentionea  cases  at 
any  such  spcciid  session  for  a  licence  to  sell  excisoabla 
liquors  by  rotail,  to  be  drunk  or  consumed^  in  a  house  or 
premises  thcrounto  belonging,  in  which  exciseable  KonorB 
shall  not  have  been  sold  by  retail,  to  be  dnmk  or 
couHamed  on  the  premises,  by  virtue  of  a  lioenoe  granted 
at  the  general  annual  licensing  meeting  next  before  soflii 
special  session,  shall,  on  some  one  Sunday  within  the 
SIX  weeks  next  before  such  special  session,  at  some  time 
between  the  hours  of  ten  in  the  forenoon  and  of  four 
in  the  afternoon,  affix  or  caused  to  be  affixed  on  the  door 
of  such  house,  and  on  the  door  of  the  ehuroh  or  ch^iel  of 
the  parish  or  place  in  which  such  house  shall  be  sitoate, 
and  where  there  shall  be  no  ohuroh  or  ohapel,  or  soma 
otiier  public  and  conspicuous  plaoe  within  suoih  parish  or 
place,  such  and  the  like  notice  as  is  hereinbefore  direotsd 
to  be  affixed  by  every  person  intending  to  appfy  at 
the  general  annual  licensing  meeting  for  a  lieenoe  to  sell 
exciseable  hquors  by  retail,  to  be  drunk  or  ocmsumed  in  a 
house  not  theretofore  kept  as  an  inn,  and  shall  in  like 
manner  serve  copies  of  the  said  notioe  on  one  of  the  oiver> 
seers  of  the  poor,  and  on  one  of  the.oonstabl6S  or 
peace  offioera  of  such  parish  or  plaoe. 
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tba  licenca  to  a  dead  man  was  a,  mera 
and  cODaeqnently  thcj  had  nothioK  at 
anafer  to  the  pummaer  on  the  day  fiied 
ipletion.  It  waa  said  that  the  vendors 
aoedy  the  irregular  renewal  of  the  licence 
leHih  section  of  the  statnta  9  Geo.  4,  c.  61, 
tbably  they  could  do  bo.  But  how  long 
purchaser  to  waitP    He  was  dearly  not 

0  wait  till  the  next  seBsion  of  the  magis- 
D  see  whether  ^e  vendors  could  set  the 
risht  under  the  14th  sectlou,  and  then 
■  the  licence  to  him  under  the  llth  section 
Let.  They  had  intimated  no  intention  to 
J  Btepe  to  rectify  their  mistake  even  on 
le  tnlL  As  for  the  question  of  WEkivor,  bis 
ip  was  of  opinion  that  the  purchaser  had 
ithing  to  waiTO  his  objection ;  in  answer 
aqoiaition,  in  whose  name  the  licence  was 
^the  vendors  had  replied,  that  it  was  stand- 
he  name  of  the  testator,  and  that  it  would 
iferred  t^  the  executors  in  the  usual  way. 
iwerer,  the  exocntors  were  not  in  a  position 

It  had  not  been  brought  clearly  before 
id  that  the  licence  had  been  renewed  in 
le  of  the  testator  alter  bis  death,  and  it 
le  mischievous  to  bold  that  the  purchaser 
lud  by  notice  of  the  date  of  the  testator's 

In  bis  Lordship's  opinion  the  present  case 
irely  governed  by  Day  v.  Luhke  («up.)  and 
endoTS  were  not  in  a  position  to  transfer 
licence  to  the  purchaser  on  the  day  fised 
pletion,  their  bill  for  sperafic  performance 

contract  must  be  dismissed  with  costs. 
ieudant  to  have  his  costs  in  the  court  be- 

1  deposit  repaid  with  interest  at  4  per  cent. 
lum,  and  the  costs  of  an  injunction  made 
Uaster  of  the  Kolls  to  restrain  an  action 
recovery  of  the  deposit,  &c. 

Justice  Mm.i.mn  concurred, 
itore  for  the  appellant,  S.  J.  and  T.  Child. 
itor  tor  the  respondents,  Frederick  Magon. 


T.  C.  WICZBHV  COVB.T. 

tad  br  Edwud  Wihslow,  Stq.,  Burirter-at-tiiw. 

Thurtday,  July  27,  1871. 
I  UAKTLSBom  IvpBovBVBKT  AcT  1866 ;     • 
Ej^  parte  Topple. 

CtM«6s  Ad  (8  rid.  c.  18),  18.  78, 80— Pwr- 
I  under  — Leases  yranled  by  laiuUord  ajler 
»  to  treal—Oompentatioii — CosU. 
'etrofoUiaa  Board  of  Works  gave  Tiofice  to 
/or  the  jjKrekase  of  Itousea.  J/ler  iiofiea  t}ie 
'lOrd  granlnd  leatea  for  three  years  to  his 
ly  lenaats.  TJie  tenants  »ent  in  their  claims 
nnnpeutalion,  vthich,  after  some  litigation, 
i.  S-uhsequerifly  the  landlord  -pftiVu/aed  for 
Mttt  of  hie  purchaie-iivoiiey,  tahicli  Jiad  been 
into  court  under  the  Lands  Clauses  Act, 
t  the  board  daiiaed  to   be  reimhursedfor  the 

they  had  incurred  in  luljnaliiig  the  claims  if 

hat  there  was  no  power  under  the  Act  In  vmke 
trder  aiked,  but  Uuit  as  the  board  hiul  been 
9  wttttecessary  acpeiMTB  by  llui  iietilioiier's  coa- 
the  eoitrl  utouIJ  go  l»  the  fail  extent  iif  its 
dittUm,  and  refuse  him  hie  cosle  of  ihefcli- 

M  a  petition  fur  payment  to  the  petitioner 
1^  compensation  money  which  bad  been 


paid  into  court  by  the  Uetropolitan  Board  of 
Works  under  tbe  following  circumstances  :— 

In  May  1839  tbe  Metrowditan  Board  of  Works, 
under  the  provisions  of  the  Miirvlebone  Improve- 
ment Act  1868,  which  embodied  the  Lands  Clauses 
Act,  gave  notice  to  the  petitioner  for  Uie  purchase 
of  three  bouses,  of  whicn  ho  was  tbe  landlord,  and 
which  were  then  let  to  throe  weekly  tenoots. 
Shortly  after  receiviuK  tbe  notice  the  petitioner 
granted  to  each  of  the  three  tenants  leasee  for 
three  veare.  There  had  been  no  previous  agree- 
ment oetween  tbe  petitioner  and  bis  tenants  for 
elf  ectinf;  this  arrangement,  but  it  was  done,  as  the 
fietitioner  admitted,  at  bis  instance,  with  a  view  of 
giviiigthe  tenants  a  cl^m  to  compensation. 

In  Feb.  1870  the  petitioner  sent  in  his  clium 
against  the  Board  of  Works,  but  the  arbitrator,  in 
making  his  award,  treated  the  leases  as  non-exist- 
ent, and  the  compensation  money  was  paid  into 
court  on  that  footing.  In  Mw^h  1871  tbe  tenants 
sent  in  their  claims,  and  an  award  having  been 
made  upon  them,  on  the  supposition  that  they 
were  valid,  the  compensation  money  vras  paid  into 
court.  In  July  1871  the  tenants  presented  a  peti- 
tion for  payment  of  this  money  out  of  court,  but 
the  Uaster  of  the  Bolls  decided  that  they  were  not 
entitled  to  it,  and  dismissed  the  petition  without 

The  present  petition  was  presented  bythe  land* 
lord  for  payment  of  bis  nompensation.  The  Board 
of  Works  bad  paid  about  2001.  in  adjusting  tbe 
claims  set-up  by  the  tenants,  and  they  now  asked 
to  be  recouped  out  of  the  money  to  which  the 
petitioner  was  entitled, 

Dickinson,  Q.  U.  and  Bagehawe,  ia  support  of 
tbe  petition,  submitted  that  the  landlord  was  not 
answerable  for  tbe  costs  incurred  by  the  board. 
He  had  made  no  secret  of  the  circnmstauoea 
affecting  the  tenants'  claims,  and  the  board  might 
have  r^sed  at  once  to  entertain  them,  without 
going  to  the  expense  of  assessment.  Tbey  further 
submitted  that  tbe  petitioner  was  entitled  to 
interest  on  the  purchase  money. 

Oreene,  Q.  C.  and  Charles  Hall,  for  tbe  Board  of 
Works,  contended  that  the  oonit  had  powar  to 
m^a  the  applicant  pay  the  expense  to  wnicli  tbe 
board  had  been  so  unneoeasarily  put.  The  78th 
section  of  tbe  Lands  Clauses  Act  gave  tbe  oonrt 
power  to  make  such  order  as  it  thought  fit,  and 
the  80tb  section,  after  directing  payment  of  oosts 
by  the  board,  except  in  certain  oaaee  specified 
in  the  Act,  went  on  to  enact  that  it  shoold  ba 
"lawful"  for  the  court  to  order  suob  ntymtnt; 
thus  giving  a  diaoretiona^  power  to  the  court. 
The  practice  of  mauuhotonng  claims  was  a  grow- 
ing one,  and  ought  to  be  discouraged.  As  to  the 
interest  asked  for,  tbe  court  bad  no  jurisdiction  to 
grant  it. 

Diekirtsort,  Q.  C.  in  reply. 

The  VicB-CuASCiLLOE.— I  am  of  opinion  that 
the  money  in  court  cannot  be  treated  as  a  fund  oat 
of  which  the  board  can  be  indemnified  for  the 
expenses  they  have  incurred  in  settling  tbe  claims 
of  the  petitioner's  tenants.  I  consider  that  I 
have  no  discretion  in  the  matter ;  but  even  if  I 
had,  I  should  have  hesitated  long  before  permit- 
ting any  portion  of  tbe  fund  to  bo  applied  ior  such 
a  purpow.  The  claim  set  up  by  tne  board,  if  it 
can  b«  enforced,  is  not  one  to  be  made  here  or 
now.  With  regard,  however,  to  the  oo«ts  of  the 
present  application  the  case  is  diSemtt    U  does 
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Bbadlet  v.  Stlyester. 


[Q.B. 


not  lie  in  the  month  of  the  petitioner  to  say  that 
the  board  were  unnecessarily  alarmed  at  his  good- 
natared,  but  ill-considered,  attempt  to  compensate 
his  tenants  out  oi  the  board's  pocket,  ms  con- 
duct has  entailed  upon  the  board  unnecessary 
expense,  and  I  think  I  sh^  onl^  be  doing  justice 
if  1  go  to  the  full  extent  of  my  jurisdiction  under 
the  Act,  and  refuse  him  his  costs  of  this  applica- 
tion. I  do  not  think  I  have  jurisdiction  to  make 
him  p&y  the  costs,  otherwise  I  might  have  done 
80.  With  regard  to  interest,  I  consider  that  I 
have  no  power  to  make  the  board  pay  it,  and  I  am 
not  sure  that,  even  if  I  had  the  power,  I  should 
have  exercised  it  in  the  applicant's  favour. 

Solicitors :  Keniot  and  Mawliiieon ;  W,  W.  Smith, 


COUBT  OF  QUEEVS  BEVCH. 

Beportad  bj  J.  Shobtt  and  M.  W.  MoKxllab,  Eaqn., 

BarriBten-at-lAw. 


Thursday,  Nov.  9, 1871. 
Bbadley  v.  Sylvester. 

Qvo  warranto — Clerk  to  a  school  hoard — Office  held 
during  pleasure  of  the  hoard. 

Upon  am,  applicoition  for  a  writ  of  quo  warranto 
against  the  clerk  to  a  sclwol  hoard,  on  tlie  ground 
that  he  was  improperly  elected  according  to  tlie 
provisions  o/33  ^  34  Vict.  c.  75,  s.  35; 

TfU  Court  refused  a  rule,  co^isidering  thai  tlie 
majority  of  the  hoard  might,  withoiU  assistance, 
remedy  the  impropriety  themselves,  the  office  heing 
held  during  the  pleasure  of  the  hoard. 

Oane  moved  for  a  rule  for  quo  warranto,  calling 
upon  the  Rev.  W.  T.  M.  Sylvester  to  show  cause 
by  what  authority  he  acted  as  clerk  to  the  school 
board  of  the  borough  of  Castleford.  By  33  &  34 
Vict.  c.  75,  8.  35,  "  A  school  board  may  appoint  a 
clerk  and  a  treasurer  and  other  necessary  officers, 
including  the  teachers  required  for  any  school 
provided  by  such  board,  to  hold  office  during  the 
pleasure  oi  the  board,  and  may  assign  them  such 
salaries  or  remuneration  (if  any)  as  they  may  think 
fit,  and  may  firom  time  to  time  remove  any  of 
Buoh  officers ;  but  no  such  appointment  shall  be 
made,  except  at  the  first  meeting  of  the  board, 
unless  notice  in  writing  has  been  sent  to  every 
member  of  the  board."  [Blackburn,  J. — But  is  it 
a  case  in  which  quo  warranto  will  lie  P  It  will  not 
lie  against  a  churchwarden,  and  why  should  it 
here  r  You  might  as  well  say  it  would  lie  in  the 
case  of  a  secretary  to  a  railway  company.  This  ques- 
tion was  discussed  in  Darleyy.  The  Queen(l2  Cl.&F. 
520.]  The  two  cases  are  not  analogous,  for  the  secre- 
tary to  a  railway  company  is  appointed  by  a 
private  corporation  to  deal  with  private  funds, 
whereas  the  clerk  to  a  school  boanl  is  appointed 
under  a  statute,  and  one  of  his  duties  is  to 
countersign  all  orders  of  the  board  for  the  pay- 
ment of  money.  It  was  held  by  Campbell,  C.J. 
and  Erie,  J.  in  the  case  of  Beg.  v.  St.  Martin-in- 
the-FieULs  (17  Q.B.  149),  that  an  appointment 
immediately  or  mediately  by  statute,  where  the 
officer  had  to  countersign  cheques  for  the  payment 
of  money  raised  by  a  rate  was  to  a  great  extent  at 
least  a  public  appointment.  Sect.  54  of  the  Act 
above  mentioned  provides  that  a  deficiency  in  the 
school  funds  shall  be  supplied  by  a  rate.  In  May 
last  the  second  meeting  of  the  Castleford  School 
Board  was  held  to  consider  applications  for  their 
clerkship.  Two  candidates  were  selected — viz., 
Bradley  and    Sylvester — and  a  poll  was  taken. 


Six  members  of  the  board  were  present,  one  of 
whom  remained  neutral.  Three  members  first 
voted  for  Bradley,  one  of  whom  afterwards  also 
voted  for  Sylvester.  This  made  the  recorded 
votes  for  each  candidate  equal,  and  the  Chairman 

fave  a  second  or  casting  vote  in  Cavour  of 
ylvester,  whom  he  thereupon  declared  to  be 
elected.  At  the  following  meeting  a  protest  was 
made  against  the  election ;  but  it  was  overruled 
by  the  chairman.  Another  ground  of  objection 
is  that  the  election  did  not  take  place  at  the  first 
meeting  of  the  board,  and  that  no  notice  was  given 
according  to  the  statute.  [Cockbubn,  QJ. — ^Tfae 
tenure  of  the  office  is  only  during  the  pleasure  of 
the  board ;  and  it  was  held  in  Be  Fox  (27  li.  J.  151 
Q.B.)  that  an  information  will  not  be  gruited  in 
the  case  of  clerk  to  borough  justices,  as  such  clerk 
is  removable  at  the  pleasure  of  the  josticea.!  In 
Beg.  V.  St,  Martin-in-the'Fieilds,  above  cited,  the 
appointment  of  clerk  to  the  Board  of  Guardians 
for  life  and  during  sanity,  or  until  resignation  or 
removal,  was  held  quamaiu  se  hene  geeserit^  and 
subject  to  a  writ  of  quo  warranto, 

C/OCKBURN,  C.J. — ^Upon  consideration  of  the 
of  Barley  v.  The  Queen,  and  the  provisions  of  tins 
statute,  it  may  be  that  a  writ  of  qxM  toarranto  may 
be  applicable  to  the  office  of  clerk  to  a  school 
board ;  at  all  events,  I  will  not  now  undertake  to 
say  that  it  could  not  lie  against  the  defendant.    If 
it  would  lie  we  should  still  have  to  exorcise  oar 
discretion  as  to  granting  a  writ.    Here  the  ground 
upon  which  we  are  asked  to  interfere  is  an  unpro- 
priety  in  the  election,  and  as  Uie  (^ce  is  hela  at 
the  pleasure  of  the  board,  it  is  competent  for  the 
board  to  do  what  might  be  accomplished  by  our 
interference.    If  the  election  were  really  erocted 
by  a  colourable  majority,  or  upon  insufficient  notiiXb 
the  real  majority  have  the  power  to  eject  tin 
present   clerk,   and   to   elect   the    person  whom 
they  prefer.    At  all  events,  it  should  be  shown 
before  asking  this  court  for  a  writ  that  some  other 
attempt  than  a  mere  protest,  overruled  by  the 
chairman,  has  been  made  to  obtain  the  assistanne 
of   the  board  to  remedy  the   impropriety  com- 
plained  of. 

Blackbuun,  Mellob,  and  Hannsn,  JJ.  ooncorrei 

Bulerefumi. 
•  Attorneys  for  applicant,  Blakdey  and  BetwiA. 


Saturday,  Nov,  11, 1871. 

Pound   (app.)  v,  Teb  Boabd  or  Works   foe  thb 
PLU3fSTEAo  District  (resps.). 

Lord  North  brook  (app.)  v.  The  Boabj>  of  Wqbu 

FOR  THB   PlUMSTEAD  DISTRICT   (rosps.). 

New  street — Expenses  of  draining  and  paioimg— 
Apportionvient  —  Metropolis  Management  Ad, 
1855  (18  ^-  19  Vict.  c.  120),  ss.  105,  250— Mrfith 
politan  Management  Ainendm^nt  Actj  1862  (25 
4'  26  Vict.  c.  102),  ss.  77,  98, 112. 

At  the  time  of  the  passing  of  tlie  Metropolis  MamoM' 
ment  Act,  1855,  a  certain  lane,  halving  htU  a  jtm 
houses  near  it,  was  kept  in  repair  as  a  kigkioas 
hy  the  parish.  Between  the  heages  which  hordierA 
the  adjoining  fields,  there  was  an  average  didema 
of  about  f&i'ty  feet,  hui  only  eighteen  foot  •»  tte 
middle  of  this  space  was  kept  as  a  ia/rd  mdd 
road,  bince  tliat  time,  hoth  before  (tndcfier^ 
passing  of  thp.  Metropolis  ManagemeiU  Afnmdf 
ment  Act,  1862,  a  great  many  houms  hmos  (eta 
hu'iU  on  both  sides  of  this  lane  ;  a  Miowr,  ol  At 
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Q.  B.]       Pound  and  Lobd  Nortub&ook  v,  Boa&d  of  Works  for  Plumstead  District.       [Q.  B. 


request  of  the  inhabitants,  has  been  constructed  by 
the  District  Board  of  Works;  a  footpath,  ami  also 
a  broader  carria>ne  road,  liave  been  imide  and  k^pt 
in  repair  by  the  Board.    AU  the  expenses  of  the.se 
\eorks  were  defrayed  out  of  tlie  (jeiieral  rates,  hxd 
//*€  Board  now  claimed  them  from  tlie  owners  and 
occupiers  of  the  Iwuses  atid  land  adjolnbuj.  Orders 
enforcithg  this  claim  were  tnade  by  a  inaulstrate. 
Upon  appeal  by  an  otoner  of  houses,  and  by  tlie  prO' 
prietor  of  some  private  roads  tohich  ran  across 
the  lane,  aiid  liad  been  assessed  at  tlie  sam>e  rate  as 
Hie  houses : 
Held,  that  this  la7he,  aUlunigh  a  highway  repairable 
by  the  parish  at  the  date  of  tlie  Ad  of  1855,  might 
become  a  new  street  within  the   meaning  of  the 
Metropolis  Marhogement  Acts;  and  tliat  the  pro- 
prietor  of  tlie  private  roads  was  an  owner  of  taiid 
within  ike  meaning  of  sect.  250  of  the  Act  of  1855. 
Held,  however,  that  unUws  (lU  tlie^e  ccpenses  were 
included  in  one  apportionment  upon  tlie  owners 
and  occupiers  of  the  wliole  new  street,  tlie  claim  of 
tlie  Board  was  bad. 
This  was   a  case  stated  for  the  opinion  of  the 
court  cinder  the  provisions  of  the  statute  20  &  21 
Vict,   c  43,  and  the  point  for   decision  related 
to  the  powers  of  the  Plumstead  District  Board 
of  Works   (thereinafler  called    "the   board")   to 
pave  a    certain   portion    of    a    certain    road    in 
the  parish   of  Lee,   in  their   district,   commonly 
known  as  Burnt  Ash-lane,   and  to    charge    the 
expenses  thereof  to  the  owners    of    the    houses 
thereto  acyoining,  and  of  the  land  bounding  the 
said  road,  or  abutting   thereon,   under  the    pro- 
visions of  the  statutes  18  &  19  Vict.  c.  120,  s.  105, 
and  25  k  26  Vict.  c.  102,  s.  77. 

On  the  23rd  June  1869,  complaints  were  made 
and  summonses  were  obtained  by  the  clerk  to  the 
board  against  the  appellant,  Mr.  Pound,  for  the 
recovery  of  1122L  16».  6(2.,  being  the  aggregate 
amount  of  the  various  sums  assessed  upon  the 
several  houses  and  portions  of  land  of  which  he 
is  the  owner,  as  set  forth  in  a  schedule  annexed  to 
the  summonses ;  and  against  the  appellant,  Lord 
Northbrook,  for  the  recovery  of  1447.  i3«.,  as  being 
the  aggregate  amount  of  the  various  sums  assessed 
upon  several  roads,  of  which  he  is  the  owner,  as 
set  forth  in  the  schedule  indorsed  upon  the  said 
sammons,  as  being  their  due  and  proper  respec- 
tive shares  of  the  said  expenses.  These  summonse^i 
came  on  for  hearing  before  the  stipendiary  magis- 
trate of  the  district  on  the  5th  July  1869,  and  on 
successive  days  by  adjournments,  when  for  the 
purpose  of  raising  the  question  in  dispute  between 
the  parties,  the  magistrate  decided  in  favour  of  the 
board,  and  made  orders  that  the  defendants  should 
pay  the  amounts  sought  to  be  recovered  from  them 
respectively.  At  the  defendant's  req[uest.  they 
being  dissatisfied  with  this  decision  m  point  of 
law,  the  magistrate  stated  the  present  case. 

On  the  1st  Jan.  1856,  when  tne  Metropolis  Local 
Management  Act  came  into  operation.  Burnt  Ash- 
lane  was  an  ancient  highway  and  public  carriage 
road  leading  in  a  north'  and  south  direction  from 
Lee-green,  in  the  parish  of  Lee,  iu  the  county  of 
Kent,  to  Bromley  in  the  same  county.  It  was  a  pub- 
lic thoroaghfare  for  carriages,  of  an  average  width 
of  forty  feet  or  thereabouts  between  the  hedges, 
of  which  a  width  of  about  eighteen  feet  or  there- 
abouts bad  been  time  out  of  mmd  repaired  as  hard 
road  by  the  parish,  leaving  the  remainder  in  grass 
<m  eaon  side  of  the  road.  The  grass  was  bounded 
on  each  side  of  the  road  by  a  wateroour8e«  outside 


which  was  a  bank  and  hedge  separating  the  water- 
course from  the  a^oining  land.  At  the  northern 
end  of  the  highway  in  question,  viz.,  Burnt  Ash- 
lane,  on  the  west  side  was  a  house  used  as  a 
butcher's  shop,  one  of  six  houses,  three  being  shops, 
all  of  which  houses  fronted  towards  a  road  running 
across  the  highway  in  question,  and  leading  from 
Eltham  to  Lewisham.  At  the  back  of  these  houses 
and  at  a  distance  of  sixty  feet  or  thereabouts  from 
the  highway  in  question,  was  a  seventh  house 
(called  Eagle  Cottage)  fronting  towards  the  high- 
TiC^y  in  question,  and  having  a  path  leading  there- 
from to  the  front  door.  At  the  same  end,  on  the 
east  side  was  a  pond,  which  was  filled  up  by  tho 
board  in  the  course  of  the  year  1856,  and  which 
discharged  itself  into  the  watercourse  on  the  east 
side  of  the  highway  in  question.  Beyond  the  pond 
was  an  orchard  belonging  to  a  farm  called  Lee- 
green  Farm,  the  buildings  of  which  farm  were  at 
a  distance  of  from  100ft.  to  200ft.  from  the  high- 
way. On  the  west  side  of  the  highway  in  ques- 
tion, and  at  a  distance  of  850ft.  or  thereabouts 
from  the  north  end  was  a  house,  then  lately  built 
by -the  appellant,  Mr.  Pound.  This  house,  called 
Stratton  Villa,  is  about  seventy  feet  from  the 
centre  of  the  highway,  and  is  occupied,  together 
with  a  plot  of  ground  fifty  feet  wiae,  and  200fl. 
deep,  on  which  it  stands,  and  which  forms  a  fore- 
court and  back  garden  to  the  house. 

At  the  date  mentioned,  1st  Jan.  1856,  no  other 
houses  than  those  already  mentioned  existed 
along  the  portion  of  the  highway  in  question  which 
the  board  has  paveti  or  purposes  to  pave,  or  had 
approaches  thereto ;  but  the  ground  on  either  side, 
except  the  before-mentioned  orchard,  consisted  of 
open  fields  cultivated  as  ordinary  farm  land. 

Between  the  years  1856  and  1862  building  oper- 
ations had  been  carried  on,  and  on  the  7tn  Aug. 
1862  (the  date  of  the  passing  of  the  Metropolis 
Management  Amendment  Act)  twenty-one  addi- 
tional nouses  had  been  built  on  the  west  side  of 
th&  highway  in  question.  The  appellant  Mr. 
Pound  is  owner  of  several  of  the  nouses  which 
were  built  prior  to  Aug.  1862,  and  part  of  the 
claim  of  the  board  against  him  is  in  respect  of  the 
said  houses. 

On  the  31st  Jan.  1861  the  board  approved  of  a 
certain  plan  laid  before  them  by  the  appellant,  Mr. 
Pound,  setting  out  a  line  oi  frontage  for  the  fore- 
courts of  houses  on  the  east  side  of  the  highway 
in  question  to  the  extent  of  1200  feet.  The  line  of 
frontage  was  stiiked  out  on  the  land  sometime  in 
the  year  1861,  and  posts  were  put  down  marking 
the  permanent  boundary  between  the  forecourts 
and  the  road.  As  a  condition  for  the  said  approval 
the  board  had  required  that  the  highway  should 
be  made  throughout  of  the  Tt-idth  of  fifty  feet,  and 
in  consequence,  the  appellant  Mr.  Pound  laid 
into  the  nighway  in  question  a  strip  of  land  on 
the  east  side  sufficient  to  comply  with  this  con- 
dition. The  highway  being  alreaay  fifty  feet  wide 
for  a  length  of  about  200  feet  at  the  North-east 
corner,  nothing  was  there  laid  in.  The  line  of  the 
frontage  so  approved  of  and  marked  out  was  that 
on  which  the  line  of  the  forecourts  was  subse- 
quently built.  A  plan  for  the  drainage  of  the 
above  proposed  houses  was  submitted  to  the 
board  in  May  1861,  but  was  disapproved  of,  and  an 
amended  plan  was  approved  of  in  Jan.  1863.  The 
building  of  the  houses  was  commenced  shortly 
afterwards,  viz.,  in  Jan.  1863. 

Between  the  7th  Aug.  1862  and  the  date  of  the 
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sammonses  mentioned,  a  line  of  railway  had  been 
constructed  by  the  South-Eastem  Bailway  Com- 
pNftny  ,  crossing  the  highway  in  question  nearly  at 
right  angles  to  it,  and  at  a  distance  of  850  yards  or 
thereabouts  southwards  from  Lee-green.  It  is 
this  length  of  road  from  Lee-green  to  the  southern 
side  of  the  land  occupied  by  the  South-Eastern 
Baiiway  Company,  extending  to  850  yards  or 
thereabouts,  which  the  board  allege  to  bo  a  new 
street  within  the  meaning  of  the  Metropolitan 
Management  Acts ;  and  the  portion  which  they 
have  paved  or  propose  to  pave  under  the  powers 
thereby  conferred  upon  them,  is  so  much  as  is  not 
comprised  in  the  eighteen  feet  descril>ed  as  having 
been  repaired  as  hard  road.  All  the  houses  men- 
tioned in  this  case  are  in  and  upon  this  length  of 
road,  and  the  board  have  apportioned  the  esti- 
mated expenses  of  paving  the  same  upon  the 
owners  of  all  the  said  nouses.  The  ap|)ellant  (Mr. 
Pound)  is  owner  of  several  of  the  said  houses, 
some  of  which  were  built  prior  to  Aug.  1862,  and 
part  of  the  claim  of  the  board  against  him  is  in 
respect  of  the  said  houses. 

Subsequently  to  the  7th  Aug.  1862  other  houses 
were  built  on  both  sides  of  the  highway  in  ques- 
tion. 

Before  the  7th  Aug.  1862  nothing  had  been 
built  on  the  east  side  of  the  highway  in  question, 
but  between  that  date  and  the  date  of  the  sum- 
monses, fifty-six  houses  had  been  buiU  on  that  side. 

In  the  year  1862,  and  before  the  passing  of  the 
25  &  26  Vict.  c.  102,  the  boiuxl  received  an  applica- 
tion from  the  owners  to  construct  a  sewer  which 
had  become  necessary  for  the  drainage  of  the  new 
houses  on  the  highway  in  question,  which  had  by 
that  time  been  ouilt.  The  board  agreed  to  the 
proposal,  on  condition  that  the  owners  paid 
two-thirds  of  the  expense,  and  constructed,  on 
these  conditions,  1350ft.,  commencing  at  the  north 
end.  Subsequently,  in  the  year  1865,  the  sewer 
was  carried  on  a  further  length  of  1050ft.,  and  in 
1867  a  further  length  of  2110ft.,  the  board  having 
agreed  to  construct  the  further  lengths  on  the 
same  conditions. 

In  the  year  1856  the  board  constructed  a  foot- 
path on  tne  western  side  of  the  highway  in  ques- 
tion, commencing  at  Lee-green,  of  8ft.  in  width, 
and  1100ft.  in  length,  and  paved  the  same,  that  is 
to  say,  made  the  top  thereof  hard  with  suitable 
gravel;  and  have,  from  the  time  of  its  said  con- 
struction, repaired  and  maintained  the  same.  In 
the  year  1863  the  board  constructed  a  similar  foot- 
path on  the  eastern  side  of  the  highwa^r  in  ques- 
tion of  the  length  of  300ft.  and  8ft.  in  width,  and 
have,  since  its  construction,  maintained  and  re- 
paired the  same.  At  the  time  of  the  constructing 
the  path  last  mentioned,  the  board  made  a  hard 
carnage  road  on  the  spaces  then  remaining  be- 
tween the  said  footpaths  and  the  said  18ft.  of  hard 
road  which  had  always  existed,  so  as  thereby  to 
construct  a  hard  road  comprising  the  whole  of  the 
width  between  the  said  footpaths,  and  have  since 
repaired  the  same.  All  the  expenses  of  the  above 
works  were  defrayed,  and  repairs  i>aid  for,  by  the 
board  out  of  the  general  rates.  All  the  said  ex- 
penses are  included  in  the  estimates  of  the  costs 
now  caused  to  be  made  by  the  board  as  hereafter 
mentioned  and  sought  to  be  recovered  from  the 
appellants. 

Although  between  some  of  the  houses  on  both 
sides  of  this  road  there  are  distances  of  various 
iezigthsyjret  the  building  plots  on  which  the  houses 


stand  are  actually  contiguous,  except  wheore  tlie 
roads  occur.  Many  of  the  houses  above-mentioned 
have  been  and  are  occupied,  and  such  honaeB  have 
from  the  time  of  occupation  been  rated  by  the 
board  for  the  same  purpose  and  to  the  same 
extent  as  all  the  other  occupied  property  in  tiie 
district. 

In  consequence  of  the  erection  of  so  many  new 
houses,  112  in  all,  of  which  90  have  been  bniit 
since  the  7th  Aug.  1862,  the  board  have  now 
determined  it  to  be  necessary  to  form  and  pave 

E roper  and  convenient  footpaths  each  side  oi  the 
ignway  in  question  similar  to  and  in  continv- 
ation  of  those  already  formed  and  paved  as  beloro 
mentioned,  and  a  portion  of  the  road  to  the  width 
of  8ft.  is  intended  to  be  appropriated  on  each  side 
for  that  purpose;  and  the  Doud  have  also  deter- 
mined to  make,  in  continuation  of  the  length  of 
300ft.  constructed  in  1862,  a  hard  carriage-rofld 
along  the  residue  of  the  highway  in  qnesticni, 
on  me  spaces  between  the  said  footpiltha  and 
the  said  18ft.  of  hard  road  which  has  always 
existed. 

In  order  that  such  paving  of  the  footpaths  and 
carriage-road  as  have  now  been  determined  on  fay 
the  board  may  be  done,  and  that  the  expoiae 
of  doing  such  as  has  been  previously  paved  maj 
be  repaid  to  the  board,  tha  board  have  caosed 
proper  estimates  to  be  made  of  the  cost  of  the 
whole  works,  and  have  anportioned  the  cost  amcng 
the  several  owners  of  houses  and  land  booikdU 
ing  and  abutting  on  the  highway  in  question, 
under  the  powers  of  the  25  &  26  Vict.  c.  102, 
s.  77. 

The  several  appellants  are  such  owners  of  booses 
and  land  so  bounding  or  abutting  on  the  highwsf 
in  question,  and  the  amount  sought  tone  re- 
covered from  each  is  admitted  to  be  his  share 
under  such  apportionment,  assuming  the  board 
are  entitled  to  recover  the  cost  of  the  whole  worfci^ 
and  provided  also,  as  to  Lord  Northbrook,  that  he 
is  liaole  to  be  charged  as  follows : 

The  new  roads  on  the  west  side  of  the  highwif 
previously  alluded  to  are  five  in  number,  and  an 
at  present  private  roads,  and  Lord  Northbrook  ii 
the  owner  of  the  soil  and  freehold  thereof,  and  the 
amount  sought  to  be  recovered  from  him  by  the 
board,  144Z.  138.,  is  charged  upon  him  solely  as  the 
owner  of  the  said  private  roaos,  considered  as  hod 
within  the  77th  section  of  the  Act  25  A  26  YkIL 
c.  102,  according  to  the  width  left  between  the  fore* 
courts  of  the  houses  in  the  highway  in  qnestiao, 
forming  the  comers  of  the  said  private  roada ;  and 
such  amount  is  charged  at  the  same  rate  and  in  all 
other  respects  as  the  frontage  of  honses  ia  charged. 
Lord  Northbrook  has  no  exclusive  possesaion  cr 
occupation  of  such  private  roads,  the  same  having 
been  laid  out  and  formed  for  the  oonunon  naa  « 
the  lessees  and  occupiers  of  property  in  the  aaid 

Erivate  roads,  and  tne  several  leases  by  the  aaid 
lord  Northbrook  gprant  such  common  naetothe 
several  lessees  and  their  tenants. 

The  appellants  contend  that  the  board  has  no 
power  to  cast  upon  the  owners  of  the  hooaea  and 
land  adjoining  to  and  in  and  upon  the  highway  ia 
question,  as  the  cost  of  paving  the  same,  the 
amounts  now  sought  to  be  recovered.  The  boafd 
contend  that  thev  have  such  power. 

The  c[uestion  for  the  coart  was,  whibh  of  thai 
contentions  is  correct.  If  the  court  aboold  ba  of 
opinion  that  the  board  have  not  the  ponw  fir 
which  they  contend*  the  ordan  of  the  magiatnli 
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for  any  other  person,  or  who  would  so  receive 
the  same,  if  such  land  or  premises  were  let  at  a 
rack  rent.  These  are  merely  private  roads,  which 
it  would  l)e  timpossiblo  to  let  at  a  rack  rent,  and 
which  can  be  only  a  source  of  expense  to  the 
owner. 

Bi'mi>ny  Q.  C.  (with  him  Barrow)  for  the  re- 
spondents.— [Cockburn,  C.J. — We  will  not  trouble 
you  on  the  first  point ;  in  our  opinion  this  was 
clearly  a  new  street  within  the  meaning  of  the 
Metropolis  Management  Acts.] — ^With  respect  to 
the  last  point  ttiken  on  behalf  of  Lord  Northbrook, 
every  private  road  increases  the  value  of  house 
property  in  the  neighbourhood;  these  roads,  there- 
fore, may  be  taken  to  be  connected  with  lands  or 
premises  belonging  to  him,  or  they  would  produce 
a  rack  rent  to  him  if  let  to  the  neighbouring  house 
owners.  As  to  the  second  objection  made  by  both 
the  appellants,  sect.  77  of  the  Act  of  1862  provides 
that  these  expenses  shall  be  recoverable  either 
before  the  work  shall  be  commenced,  or  during  its 
progress,  or  afler  its  completion.  And  the  Court 
of  Common  Pleas  held,  in  Vestry  of  Berrnoiidsey  v. 
Raiiiseij  (L.  Rep.  6  C.  P.  247),  that  aa  unsatisfied 
judgment  against  a  former  owner  of  premises  was 
no  bar  to  a  subsequent  action  against  a  succeeding 
occupier.  [Blackburn,  J. — ^That  does  not  relate  to 
the  apportionment.  The  facts  stated  are  not  suffi- 
cient to  show  us  whether  the  board  have  claimed 
any  expenses  beyond  those  of  a  single  apportion- 
ment. Unless  the  other  side  will  consent  to  an 
additional  statement  with  respect  to  that  matter, 
it  will  be  necessary  to  obtain  further  fifu;ts  from 
the  magistrate.]  Some  of  these  expenses  were  in- 
curred before  any  apportionment  was  made,  and  as 
far  as  they  are  concerned  it  seems  that  the  claim 
cannot  be  enforced.  [Blackburn,  J. — In  that  case, 
according  to  Whitchurch  v.  FiUham  Board  of  Works, 
the  whole  of  the  apportionment  is  bad.]  The 
Board  desire  to  have  the  judgment  of  the  court 
on  the  other  two  points  for  their  future  guidance. 

CocKBURN,  C.J. — Mr.  Brown  gives  up  the  claim 
of  the  Board  of  Words  against  the  appellants  upon 
the  present  apportionment,  as  he  feels  he  is  unable 
to  establish  their  right  to  the  whole  of  the  amount 
they  have  claimed.  There  are,  however,  two  ques- 
tions upon  which  he  desires  to  have  our  judpnent 
as  a  guide  for  future  assessments.  The  first  is, 
whether  this  Burnt  Ash -lane,  having  been  a  high- 
way repairable  by  the  parish  at  the  date  of  the 
passing  of  the  Metropohs  Management  Act  1855, 
oan  be  considered  a  new  street  within  the  meaning 
of  the  Metropolis  Management  Amendment  Act 
1862.  The  second  question  is,  whether  Lord 
Northbrobk,  being  the4)roprietor  of  certain  private 
roads  which  open  into  this  Burnt  Ash-lane,  can  be 
considered  an  owner  of  land  within  the  meaning 
of  the  77th  section  of  the  Amendment  Act  of  1862. 
With  regard  to  the  first  point,  I  entertain  no  doubt 
that  this  road,  as  it  now  is,  constitutes  a  new 
street  according  to  the  intention  of  the  Legislature. 
It  is  ground  which  wa*  formerly  a  highway,  but 
now  has  two  sides  covered  with  bouses,  so  as  to 
assume  the  character  of  what  is  generally  called  a 
street.  The  arguments  urged  on  behalf  of  the 
appellants  fail  to  convince  my  mind  that  the  term 
as  used  in  the  Metropolis  Management  Acts  does 
not  include  in  its  meaning  such  a  place  as  this. 
The  definitions  do  not  show  such  omission,  nor  do 
the  Acts  anywhere  exclude  the  application  of  the 
word  street  to  that  which  would  otherwise,  with- 
out ref erenoe  to  the  definitions,  be  a  street  in  the 


were  to  be  quashed ;  if  otherwise,  they  were  to  be 
oonfirmed.  But  if  the  court  should  be  of  opinion 
that  on  the  facts  and  the  present  summonses  the 
magistrate  ought  to  have  made  an  order  for  the 
payment  by  the  said  Mr.  Pound  of  part  of  the 
said  amount  assessed  upon  him,  upon  the  ground 
that  a  portion  only  of  the  said  highway  is  a  new 
street,  tnen  the  further  question  for  the  opinion  of 
the  court  was,  what  part  P  and  the  order  was  to  bo 
amended  so  as  to  include  such  part  only  of  the  said 
amount ;  and  the  same  as  to  the  amount  assessed 
upon  Lord  Northbrook. 

Willis  argued  for  the  appellant,  Mr.  Pound. — 
These  claims  bj  the  responacnts  arc  based  upon 
the  provision  m  sect.  105  of  18  &  19  Vict.  c.  120, 
for  paving  a  new  street.  According  to  the  inter- 
pretation clause,  sect.  112,  of  25  &  26  Vict.  c.  102, 
this  place  cannot  be  a  new  street  within  the  mean- 
ing of  the  Legislature,  because  the  road  upon  which 
the  houses  front  had  previously  been  a  highway 
repairable  by  the  parish.  According  to  the  case 
of  Ueg.  V.  The  Uniteil  Kimjdom  Electric  Telegraph 
Company  (31  L.  J.  166,  Mag.  Cas.),  not  only 
this  eighteen  feet  of  hard  metal  road,  but  the 
whole  space  between  the  hedges  also  formed 
part  of  the  highway,  and  therefore  no  part  of 
this  Burnt  Ash-lane  could  be  a  new  street. 
This  is  not  only  the  necessary  interpretation 
of  the  words  defining  a  new  street,  but  it  also  ap- 
pears to  have  been  the  intention  of  the  Legisla- 
ture so  to  limit  the  expression,  from  the  provision 
at  the  end  of  the  98th  section  of  the  same  A(;t, 
con<;eming  "  any  road,  passage,  or  way  hereafter 
to  be  formed  or  laid  out."  This  provision  would 
be  superfluous  if  it  were  not  for  the  subsequent 
definition  of  a  new  street.  This,  too,  is  consistent 
with  the  case  of  Sawyer  v.  Taddhujton  (23  L.  T. 
Sep.  N.  8.  662 ;  L.  fiep.  6  Q.  B.  164),  where  a 
part  of  Harrow-road,  having  been  laid  out  for 
sewerage  afler  1862,  was  held  to  be  a  new  street. 
There  are  analogous  provisions  under  the  Public 
Health  Acts,  and  if  this  road  were  subject  to  a 
local  board  of  health  instead  of  the  MetropoUtan 
Board  of  Works,  the  appellants  clearly,  under 
11  A  12  Vict.  c.  63,  s.  69,  would  not  be  liable  for 
biita  claim  I 

WaJlU^Um  T.  White,  10  C.  B.,  N.  S.,  128 ; 

BiT9i  T.  Halifax  Local  Board,  L.  Bep.  6  Q.  B.  181. 

^Mkllob,  J. — ^The  question  is  whether  an  old  road 
oannot  become  a  new  street.]  Even  assuming 
bhis  to  be  a  new  street,  the  Ixmrd  have  no  right 
bo  adopt  the  course  they  have  taken.  They  are 
■eking  now  for  an  amount,  some  of  which  was  ex- 
pended thirteen  years  before  these  summonses, 
lad  a  part  of  which  has  already  been  contributed 
oat  of  the  rates  paid  by  the  whole  of  the  ratepayers 
of  the  parish.  Whitchurch  v.  FulJuim  Board  of 
Works  (li.  Bep.  1  Q.  B.  233).  is  an  authority  that 
the  board  can  make  onl;^  one  apportionment  on  all 
the  owners  along  an  entire  roaa,  and  the  case  finds 
fcfaat  they  claim  for  what  has  been  long  completed, 
ud  also  for  what  they  have  now  determined 
kodo. 

TayUr,  for  the  appellant,  Lord  Northbrook, 
relied  upon  the  points  argued  for  the  other  appel- 
lant, and  fmiher  contended  that  Lord  Northbrook 
was  not  an  "owner  "  within  the  meaning  of  the 
18  A 19  Vict  o.  120  s.  250.  By  that  section  the  word 
"  owner"  shall  mean  the  person  for  the  time  being 
noeiTing  the  rack  rent  of  the  lands  or  premises 
m  cxnnection  with  whioh  the  said  word  is  used, 
^riwCher  on  his  own  aocoont,  or  as  agent  or  trustee 
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general  acceptation  of  the  word.     It  ia  pl^n  to  mj  I 
mind  that  a  highway  converted  into  a  street  ie  not   1 
distinguishable  for  the  purpoeea  of  these  Acts  from 
a  piect  of  land,  not  before  kept  in  repair  as  a  rood, 
converted  into  a  similar  street.     With  regard  to   I 
the  other  point,  the  77th  section  of  the  Act  of  1862   i 
leaves  no  reasonable  doubt   that   these  pieces  of  ' 
ground  which  have  been  used  as  private  roads  i 
were  intended  to  be  assessed  for  the  payment,  of  | 
these  ratcR.  Lord  Northbrook  either  receives  com-  ' 
pcnsation  for  the  use  of  the  roads  from  the  occu- 
piers of  the  houses,  or  they  enhance  the  value  of 
the  neighbouring  houses  and  lands.   He  has  there- 
fore a  valuable  enjoyment  of  the  roads  in  the  same 
way  H8  it  they  were  lands  which  he  mieht  let. 

Blackbi-rn,  J.— I  am  of  the  same  opinion.  The 
first  point  made  by  the  appellants  ie  that  this  was 
at  the  time  of  the  passing  of  the  Act  of  IBo^  a 
counttT  lane  repairable  by  the  parish ;  and  there- 
fore, althongh  it  was  subsequently  converted  into 
that  vrbich  would  bo  called  a  street  in  the  natural 
acceptation  of  the  term,  yet  it  could  not  be  con- 
sidered a  "  new  street "  according  to  the  technical 
definition  of  that  expression.  The  Metropolis 
Management  Act  185'ii,  bv  sect.  105,  enacts  that, 
"  In  case  the  owners  of  tne  honses  tormina  the 
Kreater  part  of  nnv  new  street  laid  out  or  made,  or 
hereafter  to  be  laid  out  or  made,  which  is  not  paved 
to  the  satisfaction  of  the  vestry  or  district  hoard 
of  the  parish  or  district  in  which  such  street  is 
situate,  be  desirous  of  having  the  same  paved,  as 
hereinafter  mentioned,  or  if  such  vestry  or  board 
deem  it  necessary  or  expedient  that  the  same 
should  be  so  paved,  then  and  in  either  of  aach 
cases  snch  vestry  or  board  shall  well  and  suffi- 
ciently ;»ve  the  same,  either  thronghont  the  whole 
breadth  of  the  carriage  way  and  footpaths  thereof 
or  any  part  of  snch  breadth,  and  from  time  to  time 
keep  such  pavement  in  Bixid  and  sufficient  re- 
pur  ;  and  the  owners  of  the  honses  forming  such 
streets  shall  on  demand  pay  to  such  vestry  or 
board  the  amount  of  the  estimated  expenses  of 
providing  and  laying  such  pavement."  Taking 
that  proviition  alone,  the  Legislature  seems  to  use 
the  word  street  in  the  ordinary  and  popular  sense. 
Then,  by  the  interpretation  clause  of  the  Act  of 
1862,  the  expression  "new  street"  shall  apply  to  and 
include  all  streets,  the  maintenance  of  the  paving 
and  roadway  whereof  had  not,  previonsly  to  the 
passing  of  this  Act,  Iteen  taken  into  charge  and 
assumed  by  the  commissioncrH,  trustees,  surveyors, 
or  other  authorities  having  control  of  the  pave- 
ments or  highways  in  the  parish  or  place  in  which 
such  streets  ve  situate.     This  is  quite  intelhgible ; 


natural  sense  is  a  street,  but  it  pi-ovides  that  the 
word  shall  carry  with  it  a  more  extensive  meaning 
for  certain  pnrpOBes  of  the  Act.  As  to  the  second 
point  upon  which  the  counsel  for  the  appellants 
relied,  the  bets  found  in  the  case  are  not  sufBcient 
for  ns  to  form  our  jadgment  on  either  aide.  Mr. 
Brown  thinks  that,  whatever  further  facts  can  be 
elicited  by  another  inquiry,  the  board  have  in  this 
instance  aemanded  too  much,  and  in  consequence 
this  particular  apfrortionmont  cannot  be  enforced. 
No  costs  will  be  allowed  on  either  side,  but  these 
orders  must  be  quashed.  The  last  question  in  dis- 
pute concerns  the  77th  section  of  the  Act  of  1862, 
by  which  "  the  owners  of  the  land  bounding  or 
abnttingon  such  street  shall  be  liable  to  contrioute 
to  the  QxpenjKs  or  estimated  expenses  of  paving 


the  same,  as  well  as  the  owners  of  housea  ttierein-'' 

Lord  Northbrook  is  the  owner  of  land  M^oininff 

that  which  he  has  turned  into  private  roMS,  ai 

although   the  '  '     "       •  •      ■■ 

indirectly  a  s< 

unable  to  pe  ,        , 

sidered  land  within  the  ^phcation  of  (hat  m 

In  the  ca.<ie  of  Boicdifch  v.   Th«  WakefiM  Local 

Board  of  Health  (L.  Bep.  6  Q.  B.   567),  wo  hdd 

under  the  Fablic  Health  Act  that  a  traatee  lor  a 

school  who  received  no  rent  for  the  master's  nA- 

dence  was  still  liable  ae  an  "  owner  "  for  the  paving 

of  the  street  in  which  it  stood. 

Mbllor,  J. — I  am  of  the  same  opinion. 

Jiulginenl  for  the  appeXUfaU  vUlumt  eotU. 

Attorneys  for  appellant,  Ur.  Poond,  Eagldm 
and  Maitoa. 

Attorneys    for    appellant.    Lord     NorUibrook, 
Parker  and  Son. 

Attorneys  for  respondents,  Nmoman,  Doie,  and 
Biratou. 

Tofday,  Noe.  II,  1671. 
Croksh&w  v.  Wio&x  BcKUi.  Btuan. 

In^itmhfiU')  rigid  to  burial  feet — New  pitridi — Cs** 
frlbitlion  if  iahabilanls  to  burial  grxmttd — 20^ 
21  Virl.  .-.  81,  *,  5. 

In  1852,  ail  order  of  council  ander  59  Qeo.  3,  <. 
134,  8.  16,  OHlhorieed  lenlcet  and  oMce*  ta  k 
perform^  la  a  nein  diareh,  aetianed  a  duMf 
to  it  out  of  the  parith  in  which  it  ttood,  oJ 
granted  the  inetunheal  the  feet.  The  dubiil 
formed  pari  of  a  boroauh  vjhtch  fqiorafaly  mom- 
laiiied  iU  mennoor.  Thert  mas  no  burial  gnmi 
in,  the  aseigned  dittriet,  and  the  pereone  dj/imj  w 
the  dittrld  contiuued  io  be  hwriM  at  before  ts  it 
ehnrehuard  of  the  parith.  No  tepanUe  harid 
board  hut  (tier  been  appoints  by,  or  yroiHtdfn- 
vidcdfortheditfriel.  The  ^inliff  wat  apfoMd 
ineumbeni  of  this  church  in  18&1l 


trirl  of  lh«  Mid  new  ehnrek  Juteing  

fo  the  raUi  for  iiroviding  if.  The  reetargtfi* 
pariah  beran%e  vacant  and  a  new  nsefor  <Mt  *■ 
poSiitid  m  1864. 

HeUl,  in  an  aetion  for  Ike  feet  paid  to  dehtMt 
for  the  hnriaU,  einee  the  l/itt  avoidoftet  ^  in 
rertonj,  of  jiertons  rolto  had  litied  in  ike  ploMftf' 
ditlrlct,  Ihiii  fhf  jitaintiff  wae  entitled  fo  leeonr. 

Tuts  was  an  action  which  had  been  brought  by  It* 

glaintiS  against  the  defendants  for  the  ivMnrfd 
tea  claimed  to  be  payable  by  the  defendants  to  tht 
ElaintiS  for  burials  m  the  burial  grootid  proriU 
y  the  defendants  for  the  borongn  and  toiruUf 
oi  Wigan,  nnder  the  provisions  of  the  stabdai 
relating  to  the  burial  of  the  dead,  between  the  llth 
Sept.  1869  and  the  2.3id  Manth  1870. 

The  plointifi  declared  for  money  reoaved  b« 
the  defendants  for  the  nse  of  the  plaintiff:  •■) 
to  this  declaration  the  defendants  pleaded  tU 
they  never  were  indebted  as  alleged :  wliiswipi 
issue  was  joined,  and  the  fallowing  owe  w 
stated  for  the  opinion  of  this  oonrtbr  the  «■- 
sent  of  the  parties,  and  by  the  order  cf  lleBar,  J. 
dated  the  11th  July  1860. 

The  rectory  and  ancient  parish  of  Winn  coM- 
prisoa  tbo  borough  and  township  ot  W^m,^ 
several  outlying  townships,  and  until  a  bnil 
ground  was  provided  (br  tlw  nid  bgrongh  ^ 
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township,  under  the  statutes  relating  to  the  burial 
of  the  d^id  as  after  mentioned,  the  remains  of  the 
inhabitants  of  the  said  borough  and  township, 
and  of  such  of  the  outlying  townships  as  had 
not  burial  grounds  attached  to  their  respective 
churdieB,  were  interred  in  the  churchyard  of  the 
ancient  parish  church,  and  on  all  such  interments 
within  the  churchyard  of  the  said  ancient  parish, 
a  burial  fee  was  pajrable  by  the  custom  of  the  said 
parish ;  and  the  rector  of  the  said  ancient  parish 
was  aJone  authorised  and  entitled  to  perform  the 
rite  of  burial,  and  to  receive  the  fees  as  aforesaid 
in  respect  thereof. 

In  the  year  1851,  the  Church  of  St.  Thomas 
was  built  and  consecrated  in  the  said  borough  and 
township  of  Wigan  as  a  chapel  oi  ease  under  the 
provisions   of   the    statutes  43    Geo.   3,    c.   108; 

58  Qeo,  3,  c.  45 ;  and  59  Geo.  3,  c.  134.  A  copy  of 
the  sentence  of  consecration  bearing  date  the  Ist 
Oct.  1851  is  intended,  if  necessary,  to  form  part  of 
this  case. 

The  plaintiff  was  appointed  incumbent  of  the 
said  church  of  St.  Tnomas  on  the  25th  March 
1854. 

By  an  order  of  Her  Majesty  in  Council  made  on 
the  11th  Feb.  1852,  upon  the  recommendation  of 
the  Commissioners  for  Building  new  Churches, 
under    the    16th    section    of    the    said   statute 

59  Geo.  3,  c.  131,  and  under  and  by  virtue  of  any 
other  power  or  authority  in  that  behalf,  vested  in 
Her  Majesty  and  the  said  commissioners,  a  par- 
ticular distnot  was  duly  assigned  to  the  said 
churoh  of  St.  Thomas,  and  the  said  order  in 
ooonoil  authorised  banns  of  matHmony  to  be  pub- 
lishedy  and  marriages,  baptisms,  churchings,  and 
borials  to  be  solemnised  and  performed  in  the  said 
cfanrch  of  St.  Thomas,  and  directed  that  the  fees  to 
tfiae  therefrom  should  be  paid  and  belong  to  the 
incombent  of  such  church  for  the  time  bein^.  A 
description  of  the  bounds  of  the  said  district  so 
assigned  was  also  then  duly  enrolled  in  the  High 
Gonrt  of  Chancery,  and  registered  in  the  office  of 
the  registry  of  the  diocese,  as  required  by  the 
statutes  in  that  behalf,  and  a  copy  of  the  said 
order  and  of  the  said  description  of  the  boundaries 
so  assigned  as  aforesaid  was  inserted  in  the  Lotidmi 
Gazette,  on  the  24th  Feb.  1852.  A  copy  of  this 
otder  in  oouncil  is  to  be  taken,  if  necessai*y,  as 
part  of  this  case. 

The  plaintiff  contends  that  from  and  after  the 
_  of  the  New  Parishes  Act,  1856  (19  &  20 
let.  c  104),  8. 14,  the  said  district  so  assigned  as 
afaosaid  to  the  said  church  of  St.  Thomas,  became 
a  a^iarate  and  distinct  parish  for  ecclesiastical 
purposes,  such  as  is  contemplated  in  the  15th  sec- 
tion of  the  New  Parishes  Act  1843  (6  &  7  Vict, 
e:  37)»  but  as  this  is  not  admitted  by  the  defendant, 
the  parties  have  agreed  to  call  St.  Thomas  through- 
oat  the  remainder  of  this  case  a  "  district,"  with- 
out prejudice  to  the  question  which  is  hereby  sub- 
mitted to  the  decision  of  the  court. 

There  has  never  been  any  burying  ground  be- 
longing to  the  said  district  of  St.  Thomas,  nor  has 
aojr  vestry  or  meeting  in  the  nature  of  a  vestry  of 
the  said  district  appointed  any  burial  boara  or 
provided  a  burial  ground  as  aforesaid,  but  the  re- 
mains of  the  parishioners  and  inhabitants  thereof 
eontinned  to  be  interred  in  the  burial  ground  of  the 
aiKieiit  parish  church,  until  a  burial  ground  was 
providea  bv  the  defendants  for  the  borough  and 
township  of  Wigan,  under  the  statutes  relating  to 
ikm  banal  of  the  deiiid  as  after  mentioned* 


The  said  district  of  St.  Thomas  does  not  sepa- 
rately maintain  its  own  poor,  bat  lies  wholly 
withm  the  borough  and  township  of  Wigan,  which 
has  separate  overseers  of  the  poor,  and  separately 
mainbiins  its  own  poor. 

In  the  year  1854,  under  the  provisions  of  the 
various  statutes  relating  to  the  burial  of  the  dead, 
a  burial  board  for  the  borough  and  township  of 
Wigan  was  duly  established,  and  the  said  board 
afterwards  duly  provided  under  the  said  statutes 
a  burial  ground  for  the  said  borough  and  town- 
ship. 

in  the  year  1856,  the  churchyard  of  the  ancient 
parish  church  of  Wigan  was  closed  by  the  order 
of  one  of  Her  Majesty's  Secretaries  of  State.  The 
burial  ground  so  provided  by  the  burial  board, 
was,  with  a  chapel  erected  thereon,  on  or  about  the 
13th  Aug.  1856,  duly  consecrated;  from  which 
time  it  became  the  burial  ground*  for  the  said 
borough  and  township  of  Wigan,  within  the  mean- 
ing, and  according  to  the  provisions  of  the  said 
last  mentioned  statutes. 

The  said  district  of  St.  Thomas  contributed  to 
the  rates,  out  of  which  the  said  last  mentioned 
burial  ground  was  provided.  At  the  time  when 
the  said  last  mentioned  burial  ground  was  so  pro- 
vided and  consecrated  as  aforesaid,  the  Rev.  Henry 
John  Gunning  was  rector  of  the  ancient  parish  of 
Wigan,  but  on  his  resignation  the  Hon.  and 
Rev.  George  Thomas  Orlando  Bridgeman  was  on 
the  22nd  Oct.  1864,  instituted  and  inducted  to 
the  rectory  of  Wigan,  and  has  since  continued  to 
be  rector  of  the  said  parish. 

The  plaintiff,  as  incumbent  of  the  district  of  St. 
Thomas,  has  since  the  avoidance  of  the  rectory  of 
Wigan  next  after  th  j  passing  of  the  New  Parishes 
Act  1856,  claimed  unaer  the  statute  20  &  21  Vict, 
c.  81,  s.  5,  to  he  entitled  to  perform,  and  has  • 
offered  to  perform,  the  religious  service  in  the 
burials  in  the  burial  grouna  so  provided  by  the 
said  burial  board,  of  the  remains  of  the  parishioners 
or  inhabitants  of  the  said  district  of  St.  Thomas, 
and  also  to  be  entitled  to  receive  the  same  fees  in 
respect  of  such  burials,  as  if  the  said  burial  ground 
were  exclusively  the  burial  ground  of  the  said 
district  of  St.  Thomas. 

From  the  24th  Feb.  1868.  until  the  10th  Sept. 
1869,  the  defendants  allowed  the  plaintiff  to  per- 
form the  religious  service  in  the  chapel,  in  the  de- 
fendants* said  burial  ground,  of  the  remains  of  the 
parishioners  and  inh&itants  of  the  said  district  of 
St.  Thomas,  and  paid  to  him  the  fees  arising  from 
the  said  burials,  but  since  the  last-mentioned  date 
the  defendants,  in  consequence  of  a  claim  to  the 
same  fees  being  made  by  the  rector  of  Wigan, 
have  refused  to  allow  the  plaintiff  to  perform  any 
such  religious  service  in  the  defendants'  said  burial 
grounds,  and  have  retained  the  fees  arising  from 
the  burial  of  the  remains  of  parishioners  and  in- 
liabitants  of  the  said  district  of  St.  Thomas,  until 
it  shall  be  determined  by  the  court  whether  the 
plaintiff  or  the  rector  of  Wigan  is  entitled  to  re- 
ceive them. 

The  court  upon  the  above  statement  is  authorised 
to  amend  the  pleadings  if  necessary  for  determin- 
ing the  questions  at  issue  between  the  parties,  and 
to  draw  any  inferences  of  fact  which  may  be  neces- 
sary to  the  decision  of  the  case  in  the  same  manner, 
and  as  fully  as  any  jury  might  determine  the 
same. 

The  questions  for  the  opinion  of  the  court  are 
whether  the  plaintiff  is  entitled  to  perform.  ti^A 
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service  in  the  bnrial  of  the  dead  in  the  defendants' 
burial  around,  and  to  receive  the  fees  above 
claimed  oy  bim. 

If  the  court  shall  be  of  opinion  that  the  plaintiff 
is  entitled  to  perform  such  services  in  the  burial,  in 
the  said  burisJ  ground  provided  by  the  defendants 
of  the  remains  of  parishioners  or  inhabitants  of 
the  said  district  of  St.  Thomas,  and  to  receive  fees 
in  respect  thereof,  then  the  judgment  in  this  case 
shall  De  entered  for  the  plaintiff  for  the  sum  of 
7ll6s.6d. 

If  the  court  shall  l>e  of  opinion  that  the  plaintiff 
is  not  entitled  to  perform  such  services,  and  to 
receive  such  fees  as  above  claimed  by  him,  then 
judgment  shall  he  entered  for  the  defendants. 

The  costs  of  the  cause,  taxed  on  the  higher  scale, 
to  abide  the  event. 

Manisty,  Q.C,  (with  him  Forbes)  ar^ed  for  the 
plaintiff. — The  question  of  plaintiff's  right  to  these 
fees  depends  upon  the  5th  section  of  the  Act  to 
amend  the  Bunal  Act  1857  (20  &  21  Vict.  c.  81) ; 
"  The  vestry  or  meeting  in  the  nature  of  a  vestry, 
of  any  parish,  new  parish,  township,  or  other 
district  not  separately  maintaining  its  own  poor, 
and  which  has  had  no  separate  bunal  ground,  may 
appoint  a  burial  board ;  and  such  vestry  or 
meeting,  and  the  burial  board  appointed  by  it, 
shall  exercise  and  have  all  the  powers  which  they 
might  have  exercised  and  had  under  the  said  Acts, 
and  this  Act,  if  such  parish,  new  parish,  township, 
or  district  had  had  a  separate  bunal  ground  before 
the  passing  of  the  said  Act  of  the  18th  and 
19th  years  of  Her  Majesty:  provided  always, 
that  all  the  powers  of  any  other  vestry  or  meet- 
ing and  burial  board,  if  any,  shall  then  cease  and 
determine,  so  far  as  relates  to  such  parish,  new 
parish,  township,  or  district  as  aforesaid ;  and 
until  a  burial  ground  shall  be  so  provided  as  afore- 
said, and  consecrated  for  any  new  parish  or  district 
created  or  to  be  created  pursuant  to  the  provisions 
of  6  &  7  Vict.  c.  37,  7  &  8  Vict.  c.  94,  and  19  &  20 
Vict.  c.  104,  or  any  or  either  of  them,  and  to  which 
the  said  Acts  or  any  or  either  of  them  may  apply, 
the  incumbent  of  such  new  parish  or  district  (if 
any  burial  ground  has  been  or  shall  be  provided 
under  the  herein  recited  Acts  for  the  bunal  of  the 
dead,  or  any  or  either  of  them,  for  any  parish  or 
parishes  out  of  rates  to  which  such  new  parivsh  or 
district,  or  any  part  thereof,  shall  have  contributed, 
or  contribute,  or  be  liable)  shall,  with  respect  to 
the  burial  in  such  last-mentioned  burial  ground  of 
the  remains  of  the  parishioners  or  inhabitants  of 
such  new  parish  or  district,  or  of  such  part  thereof 
as  shall  have  contributed  or  contribute  as  aforesaid, 
as  the  case  may  be,  perform  the  same  duties  and 
have  the  same  rights,  privileges,  and  authorities, 
and  be  entitled  to  the  same  fees,  and  also  the  clerk 
and  sexton  of  such  new  parish  or  district  shall, 
when  necessary,  respectively  perform  the  same 
duties,  and  be  entitlea  to  the  same  fees,  in  respect 
of  such  burials,  as  if  the  said  burial  ground  were 
exclusively  the  burial  ground  of  such  new  parish 
or  district,  subject,  nevertheless,  to  all  provisions  to 
which  the  incumbents,  clerks,  and  sextons  of  origi- 
nal mrishes  are  respectively  subject  in  and  bjr  the 
said  Burial  Acts,  or  any  or  either  of  them,  provided 
also  that  nothing  herein  contained  shall  affect  the 
rights  or  privileges  of  any  existing  incumbent, 
clerk,  or  sexton,  without  the  consent  of  such 
incumbent,  clerk,  or  sexton  respectively."  The 
effect  of  the  involved  language  of  this  section,  so 
far  as  it  affects  the  present  case,  is,  that  the  vestiy 


of  any  new  parish  not  separately  mamtainiiig  ill 
own  poor,  and  having  no  separate  bnrial  srmuid, 
may  appoint  a  bunal  board ;  upon  whicSi  sadi 
vestry  and  burial  board  shall  have  the  powers  con* 
ferred  upon  other  burial  boards  by  18  A  19  Viet 
c.  128,  provided  that  the  powers  of  otlier  Yeairiei 
and  boards  shall  then  determine,  so  far  as  thejrdate 
to  the  said  new  parish  ;  and  until  a  burial  ground 
shall  be  so  provided  for  any  new  parish  which  has 
been  creat<Ml  pursuant  to  19  &  20  Vict,  c  104^  and 
to  which  the  said  Act  may  apply,  the  ificninhfnt 
of  such  new  parish  (if  such  new  parish  has  oontri- 
butcd  to  rates  by  which  a  burial  ground  has  been 
provided)  shall  perform  the  same  duties  and  be 
entitled  to  the  same  fees  with  respect  to  the  boriil 
of  his  parishioners  in  the  burial  jpx>uiid  to  wludi 
his  new  parish  has  contributed,  as  if  the  said  boriil 
ground  were  exclusively  the  burial  ground  of  the 
said  new  parish.    The  case  finds  that  this  district 
has  contributed  to  the  rates  of  the  burial  groand, 
and  it  remains  only  to  show  that   thia  distiiok 
is  a  new  parish,  which  has  been   created  por^ 
suant  to  19  &  20  Vict.  c.  104,  and  to  which  the 
said  Act  may  apply.  This  is  commonly  called  Lord 
Blandford*s  Act,  and  by  sect.  14  it  is  enacted  thtt 
**  Wheresoever  or  as  soon  as  banns  of  matrimanj 
and  the  solemnization  of  marriages,  churchinsB, 
and  baptisms  according  to  the  laws  and  canons  m 
force  in  this  realm  are  authorised  to  be  published 
and  performed    in    any    consecrated    ofauroh  or 
chapel  to  which  a  district  shall  belong,  such  dis- 
trict not  being  at  the  time  of  the  pftoaitipr  of  tbis 
Act  a  separate  and  distinct  parish  for  ecoleaiasticil 
purposes,  and  the  incumbent  of  which  is  by  sudi 
authority  entitled  for  his  own  benefit  to  the  entire 
fees  arising  from  the  performance  of  such  offices 
without  any  rcvservation  thereout,  such  district  or 
place  shall  become  and  be  a  separate  and  distinct 
pai'ish  for  ecclesiastical  purposes,  such  as  is  ood* 
tcmph^ted  in  the  15th  section  of  the  first  recited 
Act  (viz.,  6  &  7  Vict.  c.  37),  and  the  church  or 
cha|Xil  of  such  district  shall  be  the  church  <^  boA 
parish,  and  all  and  singular  the  provisions  of  die 
said  firstly  nnd  secondly  recited  Acts  (the  Moood 
is  7  <&  8  Vict.  c.  94)   as  amended   by  this  Act 
relative  to  new  parishes,  upon  their    becoming 
such,  and  to  the  matters  and  things  consequent 
thereon,  shall  extend  and  apply  to  the  said  psriib 
and  church  as  fully  and  effectually  as  if  the  suie 
had  become  a  new  jiarish  under  the  provisioDS  of 
the  said  last-mentioned  Acts."    [Stopped  hj  tbe 
court.] 

Holker,  Q.C.  (with  him  McCon^ieU)  for  the  defen- 
dants.—^or«6y  V.  The  Burial  Board  of  Ttxt^ 
Park  (31  L.  J.  643,  Ch.)  shows  that  an  incnmbeot 
who  has  no  burial  ground  in  his  district  is  not 
entitled  to  burial  fees.  [Manisiy. — That  case  wtf 
decided  upon  statutes  before  that  of  1857.1  Xt 
construction  of  the  5th  section  of  that  Act  is  that 
the  provision,  by  which  the  incumbent  is  to  bare 
fees  for  burials  in  a  ground  to  be  used  partly  br 
his  district,  relates  only  to  the  time  between  the 
appointment  of  a  burial  board  and  the  proviaon 
01  a  burial  ground.  Here  the  case  does  not  find 
that  any  burial  board  has  been  appointed.  Fortber 
this  must  be  a  new  parish  under  Lord  Blandford's 
Act  1856,  and  the  description  of  the  district  in  tbe 
case  exactly  comes  within  the  ezcepticmto  thel4tli 
section,  "  such  district  not  being  at  the  time  of  tbe 
passing  of  this  Act  a  separate  and  distinct  psriib 
for  eoclesiastical  purposes."  Now  this  wm  t 
separate  and  distinct   parish   under   the  (Mff 
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in  Oooncil  of  1851.  Sect.  11  showB  that 
the  churohes  to  which  Lord  Blandford*s  Act 
was  intended  to  apply  were  those  in  which 
it  was  not  lawful  to  perform  the  offices  of  the 
chnrdL  The  5th  section  g^  the  Act  of  1857  applied 
on^  to  a  new  parish  or  district  created  hj  one  of 
the  Acts  mentioned,  as  well  as  that  to  which  one 
of  them  miffht  apply*  This  district  cannot  be 
"to  have  been  created  by  either  of  those  Acts, 


for  it  is  found  expressly  to  have  been  made  by 
an  order  in  council  under  statutes  of  Geo.  3. 
[liUSH,  J. — ^It  could  not  have  been  a  separate 
parish;  for  before  Lord  Blandford's  Act  it  was 
necessary  to  obtain  the  consent  of  the  patron  of  a 
district  m  order  to  make  it  so.  The  case  does  not 
so  find,  and  therefore  Lord  Blandford*s  Act  would 
applj^  to  it.]  If  your  Lordships  think  that  this 
district  was  then  made  a  new  parish,  the  latter 
part  of  the  5th  section  of  the  Act  of  1857  would 
apply  to  it ;  but  then  arises  the  question  whether 
tnat  section  did  more  than  provide  for  the  interval 
between  the  appointment  of  a  burial  board,  and 
ihe  formation  of  a  burial  ground. 

Mcmiaty  was  not  heard  m  reply. 

The  CouBT  [Cockbum,  G.J.,  Mellor,  Lush,  and 
Hannen,  JJ.]  gave  judoment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

Attorneys  for  plaintiff,  J?eZZ,  Brodrick,  and  Gray, 
for  J.  Park,  Wiend.  Wigan. 

Attorneys  for  defendant,  Chregory,  Eowcliffe  and 
Co.,  for  T,  F.  Taylor, 


CBOWV  CSA8E8  BE8EBVSD. 

Beported  bj  JoHir  Tbompbon,  Esq.,  BarriBter-at-X«w. 


Babwrday,  Nov.  11, 1871. 

(Before  Ksllt,  O.B.,  Btles,  J.,  Pigott,  B., 
Lush,  J.,  and  Hannen,  J.) 

Rio.  V,  Ohambebs. 

Forgery--1 0  U— Surety— 24>  &-  25  Vict.  e.  98,  s.  23. 

7%e  pritoner,  being  pressed  oy  a  creditor  for  tJie 
paument  of  Zhl.  obtained  further  time  by  giviiig  an 
1  U  Ufor  35Z.,  signed  by  himself,  and  also  pur- 
porting to  to  be  signed  by  W.  W.'s  name  was  a 
forgery: 

HML,  that  the  instrument  was  a  security  for  tlie  pay- 
merU  of  money  by  W.,  and  that  tlie  forgery  of  iis 
name  voas  a  felony  within  the  24  Sf  25  Vict,  c,  98, 

«.  2a 

Case  reserved  for  the  opinion  of   this  court  by 
Blackburn,  J. 

The  prisoner  was  tried  before  me  on  an  indict- 
ment for  feloniously  forging  an  instrument  which 
was  set  out  in  the  indictment  in  the  words  and 
fiffoies  following : 

Nov.  21. 1870. 
1  O  TJ  thirty-five  pounds. 
.£35.  A&THUB  Cham  BEBS. 

GSOBGS  WlCKHAK. 


It  was  described  in  one  count  as  an  undertaking 
far  the  payment  of  money,  and  in  another  as  a 
aecnri^. 

On  the  trial  eyidenoe  was  given  that  the  prisoner 
having  obtained  a  loan  of  S5Z.,  and  bein^  pressed 
for  payment^  obtained  further  time  by  giving  as  a 
security  the  instrument  which  purported  to  be 
minted  hj  his  brother-in-law,  G^eorge  Wickham. 

It  was  objected  tbat  though,  if  the  instrument 
had  been  genuine  it-mjriit  have  been  evidence  of 

~  by  Wickham,  from  which  the 


law  would  have  implied  a  promise  on  his  part  to 
pay  tho  money,  and  so  would  in  effect  operate  as 
an  undertaking  to  pay  the  money,  and  as  a  security 
for  its  payment ;  yet  it  was  not  in  itself  either  one 
or  other. 

I  reserved  the  point,  and  left)  to  the  jury  whether 
the  instrument  was  forged  by  the  prisoner  with 
intent  to  defraud. 

The  verdict  was  guilty. 

There  was  a  second  indictment  against  the 
prisoner  on  the  same  facts  for  a  misdemeanor  at 
common  law  for  forging  and  uttering  the  same 
instrument. 

After  the  first  trial  he  withdrew  the  plea  of  not 
guilty  to  this  indictment,  and  pleaded  guilty  to  it. 

I  sentenced  him  to  eight  months*  imprisonment 
on  the  indictment  for  misdemeanor,  and  to  four 
months*  imprisonment  with  hard  labour  on  the 
indictment  for  felony,  the  latter  sentence  not  to 
come  into  operation  till  after  the  decision  of  this 
court  on  the  point  reserved. 

The  question  is  whether  the  instrument  in 
question  was  either  an  undertaking  or  a  security 
within  the  meaning  of  the  24  &  25  Vict.  c.  98, 
s.  23.  (a) 

If  that  question  is  answered  in  the  affirmative, 
the  sentence  of  imprisonment  with  hard  labour  is 
to  come  into  operation  concurrently  with  the 
residue  of  the  sentence  of  imprisonment.  If 
answered  in  the  negative  it  is  not  to  come 
into  operation. 

Colin  Blacrruan. 

No  counsel  appeared  to  argue  on  either  side. 

Kellt,  C.B. — The  question  in  this  case  is  whe- 
ther the  instrument  set  out  in  the  indictment  is  an 
undertaking  or  security  for  the  payment  of  money 
within  the  24  &  25  Vict.  c.  98,  s.  3,  and  the  for- 
gery thereof  an  offence  within  its  provisions.  The' 
racts  are,  that  the  prisoner  having  obtained  a  loan 
of  35^,  and  being  pressed  for  payment,  obtained 
further  time  by  giving  as  a  security  an  I  O  U  for 
35L,  purporting  to  be  signed  by  himself  and  his 
brother-in-law,  George  Wickham.  It  was  a 
g^enuine  instrument  so  far  as  regards  his  own 
signature,  but  the  name  of  George  Wickham  was 
forged.  I  am  of  opinion  that  this  was  clearlv  a 
security  for  payment  of  money  within  the  Act. 
It  was  said  that  there  was  no  consideration  for  the 
giving  of  it.  That  is  not  so,  for  there  was  forbear- 
ance obtained  from  the  creditor.  And  now  that 
Lord  Tenterden's  Act  is  repealed,  and  there  is  no 
necessity  for  the  consideration  to  appear  on  the 
face  of  the  instrument,  it  would  have  operated  at 
all  events  as  a  guarantee  by  "Wickham  for  the  pay- 
ment of  35?.  if  his  name  had  not  been  forged^ 

Byles,  J. — I  am  of  the  same  opinion. 

Pigott,  B. — I  also  think  that  thi»was  a  security 
by  Wickham  to  pay  the  debt  for  the  prisoner. 

(a)  This  section  enacts  that,  ''  Whosoever  shall 
forge  or  alter,  or  shall  offer,  ntter,  dispose  of,  or 
put  off,  knowing  the  same  to  be  forged  or  altcired, 
any  undertaking,  wanant,  order,  authority,  or  request 
for  the  payment  of  money,  or  for  the  delivery  or 
transfer  of  any  goods  or  chattels,  of  any  note,  bill,  or 
other  secnrity  for  the  payment  of  money,  or  for  procaring 
or  nring  credit,  or  any  indorsement  or  assignment  of  any 
snon  unaertaking,  warrant,  order,  authority,  or  request, 
or  any  aoooantable  receipt,  acquittance,  or  receipt  for 
money,  or  for  goods,  or  for  any  note,  bill,  or  other 
second  for  the  payment  of  money,  or  any  indorsement 
on,  or  assignment  m  voj  snch  accountable  receipt  with 
intent  in  any  of  the  oases  aforesaid  to  defraud,  shall  be 
guilty  of  fekmy." 
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Lush,  J. — I  think  this  was  a  security  for  the 
payment  of  money  within  the  statute.  Had  this 
been  the  signature  of  Wickham  he  would  have 
been  bound  oy  it,  and  it  would  have  been  a  good 
guarantee  for  the  payment  of  35L  by  him,  and  if 
that  is  so,  the  instrument  is  a  security  for  the  pay- 
ment of  money  within  the  Act. 

Hannen,  J.  concurred. 

Conviction  affirmed. 


Reg.  v.  Knight. 

Larcoiiy — Losf  bank  nofe — Misdirect  ion. 
Prison-er  rtceived  from  his  wife  a  101.  Bank  of 
England  not*\  which  she  had  found,  and  passed  it 
aicaif.  Tlve  note  was  indorsed  "  E.  May  "  only, 
and  the  prisoner,  when  asked  to  p^U  his  name  and 
address  on  it  by  the  persoti  to  whom  he  passed  it, 
wrote  on  it  a  false  name  and  address.  When 
charged  at  the  police  station,  the  prisoner  said  he 
knew  nothing  ahont  the  note.  The  jury  were 
directed  that,  if  they  were  saiisfied  that  tf^e  prismier 
could  within  a  reasonahle  time  have  found  the 
owner,  and  if,  instead  of  waiting  at  all,  tlie  prisoner 
immediaiely  converted  the  note  to  his  oion  use, 
intending  to  deprive  the  owner  of  it,  it  would  be 
larceny.  Tfie  prisoner  was  convicted. 
Held,  that  the  jury  oiwht  to  have  been  asked  whether 
the  prisoner  at  the  time  he  received  the  note, 
believed  the  owner  coidd  be  found;  and  that  tlie 
conviction  was  wrong. 
Case  reserved  for  the  opinion  of  this  court. 

At  the  general  quarter  session  of  the  peace, 
holden  by  adjournment  at  St.  Mary,  Newington, 
in  and  for  the  county  of  Surrey,  on  Wednesday, 
the  26th  July  1871,  William  George  Green 
Knight  was  tried  and  convicted  on  an  indict- 
ment, charing  him  in  the  first  count  with  feloni- 
ously stealmg  lOl.  in  money,  of  the  prop)erty  of 
John  Willimot  Morgan  ;  and,  in  the  second  count, 
with  feloniously  receiving  the  same  money,  well 
knowing  it  to  have  been  stolen,  upon  the  follow- 
ing evidence  : — 

Kichard  Adye  Bailey,  clerk  in  the  Bank  of  Eng- 
land, having  been  sworn,  produced  a  cancelled  note 
of  such  bank  for  lOZ.,  paid  31st  May  1871,  No. 
30,483,  dated  22nd  March  1871,  indorsed  E.  May ; 
E.  Randall,  8,  Cowland-terrace,  Wandsworth-road ; 
G.  Hollyman,  346,  Wandsworth-road. 

John  Willimot  Morgan,  on  his  oath,  stated  as 
follows : — 

I  am  traveller  and  oolleotor.  On  the  26tb  May  last  I 
received  a  101.  note  at  Deptford,  between  one  and  half- 
past  one  o'clock,  indorsed  E.  May.  I  pnt  it  in  my  left- 
hand  waistcoat  pocket.  I  went  to  Sonth  Bermondsey 
station,  a  quarter  of  a  mile  from  where  I  received  the 
note,  and  thence  to  Looghboroogh-park  station.  I 
called  upon  a  customer  in  the  Bri]dx>n-road.  I  walked 
from  there  to  Clapham.  I  got  tiiere  about  three  o'clock. 
It  was  the  Oaks  day.  I  walked  along  the  Clapham-road. 
I  put  the  note  in  mv  waistcoat  pocket  with  my  watch.  I 
did  not  take  out  the  note  after.  I  missed  it  when  I 
arrived  at  the  office,  Arthur-street,  London-bridge.  I 
went  from  Clapham  station  to  the  Borough-road  s^tion. 
I  went  the  same  night  to  Scotland-yard  and  gave  infor- 
mation to  the  police.  When  at  Cflapham  I  went  down 
High-street  to  Muswell's  the  butcher.  I  came  up  Acr^- 
lane.    I  left  Clapham  at  four  o'clock  by  train. 

George  Hollyman,  on  his  oath,  stated : — 

I  am  a  clothier,  carrying  on  business  at  345,  Wands- 
worth-road.   On  the  26th  May  last  the  prisoner  came  to 
me  between  seven  and  eight  o'clock  in  the  evening.    I 
Jtaew  him  by  sigbL    I  did  not  Imow  his  name.    He  pur- 
obAaed  a  waistcoat,  two  pairs  of  drawers,  axid  ot\ieT 
itinga,  together  of  the  value  of  12s.  9d.    He  tendered  i^ 


Bank  of  England  note  for  101.  The  note  pzodnoed  bj 
the  witness  Bailey  is  the  one.  I  asked  priaoiier  to  indone 
it,  which  he  did.  "  E.  Bandall,"  as  on  tne  note  prodnoed. 
Iput  my  initjals  under  his  name  and  gave  him  dianga 


The  articles  produced  by  witness  Tnckv  are  of  the 
are  the  same. 


description  as  those  I  sold  to  prisoner.    I  will 


thqr 


\ 


George  Tucker,  metropolitan  police  constable, 

53  W.  on  his  oath,  stated : 

I  received  a  communication  from  the  witness  HoUynaB. 
I  apprehended  the  prisoner  in  the  Wandawortfa-raed. 
about  7.15,  on  Saturday,  24th  Jnne.  1  saidtohim,  IddD 
place  you  under  arrest  for  some  illegal  prooeedings  or 
transactions  in  passing  a  1(M.  Bank  of  En^and  nota^  aid 
a  gentleman  wiii  cluu^  you  at  the  statioii.  He  did  aoi 
say  anything.  I  took  him  to  the  station.  Tlia  aeigeut 
there  said  to  him,  "  Ton  are  charged  with  illegally  eoa- 
verting  this  note  to  vour  own  use."  Tlie  priaooer  Mid, 
"  I  know  nothing  about  the  note."  He  gave  ne  \m 
address,  2,  Pensburv-street,  Wandsworth-road,  and  gMt 
me  his  latch  key  to  be  given  to  his  wife.  I  took  one  mir 
of  drawers  from  the  prisoner,  and  detective  Lowsnsh 
brought  me  the  waistcoat  and  other  pair  of  drawen^ 
which  I  now  produce.  When  I  apprehended  him  ha  aaUl, 
"  All  right,  I  wUl  go  with  yon  It  is  wrong  in  the  depo- 
sition.   I  know  nothing  about  it." 

The  prisoner's  statement  before  the  committiiig 
magistrate  was  read  as  follows : 

My  wife  found  it  in  Clapham-road  on  the  Oaks-day, 
from  half  past  four  to  five,  1>etween  Manor-atreei  aad  Ob 
Two  Brewers.  She  left  it  till  I  came  home  from  woik  si 
half-past  six,  and  then  told  me  what  »he  had  foond.  I 
said  I  did  not  think  it  was  a  good  one,  but  I  would  taki 
it  to  Mr.  Hollyman  and  see  if  he  could  change  iL  I  took 
it  to  him  and  thought  no  more  about  it.  I  nad  waamf  to 
pay  for  the  things  in  my  pocket  if  it  had  not  beeaafl 
right.    I  did  not  come  by  it  by  dishonest  means 

The  counsel  for  the  prosecution  presented  the 
case  to  the  jury  as  a  larceny  of  lost  prop^ty  bj 
the  finder. 

The  prisoner's  counsel  contended  there  was  no 
evidence  to  show  that  the  prisoner  at  the  tdme 
when  the  note  came  into  his  possession  had  the 
intention  of  wrongfully  and  feloniously  deprivinf 
the  owner  of  his  property,  or  that  he  mew  or  bia 
any  reasonable  means  of  ascertaining  to  whom  the 
note  belonged  (the  only  mark  on  uie  same  iHioi 
found  being  "  E.  May,"  not  the  name  of  the  owne^ 
and  consequently,  upon  the  authority  of  Beg.  t. 
Thurbom  (1  Den.  C.  C.  388;  3  Cox  C.  C 
453) ;  Beg.  v.  Ifoore  (30  L.  J.  77,  M.  C. ;  8  C« 
C.  C.  416) ;  and  Beg.  v.  Qhide  (37  L.  J.  107. 
M.  C;  11  Cox  C.  C.  103),  the  prisoner  oug^ 
to  be  acquitted,  it  being  laid  down 'that  on  esdi  of 
those  points  (as  well  as  the  conversiaii),  then 
must  be  evidence  to  satisfy  the  jury. 

The  court,  however,  left  the  case  to  the  juyi 
telling  them  that,  if  they  were  satisfied  that  the 
prisoner  could  within  a  reasonable  time  have  ftwiii 
the  owner,  but,  instead  of  waiting  at  all»  he  imme- 
diately converted  the  note  to  nis  own  use  by 
changing  it,  and  that  he  intended  to  deprive  the 
owner  of  the  note  i^ainst  his  will,  it  woqM  be 
larcenv,  and  in  consi&ring  their  verdict  it  would 
be  rignt  for  them  to  remember  the  conduct  d 
the  prisoner,  viz.,  that  when  asked  by  the  penoo 
who  changed  the  note  to  write  his  name  and  ai- 
dress  on  the  back  of  the  note,  he  wrote  a  fiilie 
name  and  a  false  address,  and  when  chamd  as 
the  police  station  with  the  offence  he  said,  I  knov 
nothing  about  the  note. 

The  jury  returned  a  verdict  of  guilty. 

The  court  thereupon  reserved  for  the  decii^ion  of 
the  Court  for  Crown  Cases  Beserved  the  quesooa 
whether,  under  the  oircomstanoes,  the  oonYictioB 
waa  right? 

3u<9[igcQL<bTi\>  \x\KKx>^  was  raqMtod»ttiA 
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ho  was  committed  to  the  custody  or  the  governor 
of  the  common  cbaI  Bt  Ncwin^ton,  in  the  said 
ooniity,  iiiitii  the  dociBiou  of  the  Court  for  Crown 
Cases  Beseired  should  be  known. 

E,  Richards  Adams,  Chairman. 

No  counsel  appeared  to  argue  for  the  prisotier. 

Oppenhmm  for  the  prosecution. — The  question  in 
ibis  case  is  whether  there  was  evidence  to  show 
that  the  prisoner  at  the  time  he  appropriated  the 
note  Co  his  own  use  believed  he  could  find  the 
owner  of  it.  The  case  of  Reg.  v.  Glyde  deeidt'd 
that  the  finder  of  a  sovereign  in  the  high  rood, 
who  at  the  time  of  finding  had  no  reasonable  menus 
of  knowing  who  the  owner  was,  but  who  at  that 
time  intended  to  appropriate  it,  even  if  the  owner 
should  afterwards  bo  discovered,  and  to  whom  the 
owner  wag  speedily  madeknown,  when  lie  refiwed  to 

£'ve  it  up,  was  held  not  guilty  ot  larceny.  That 
icision  was  come  to  on  the  ground  that  there  wns 
no  evidence  to  show  that  when  the  prisoner  |)ickixl 
np  the  sovereign  he  had  any  reaaon  to  believe  thnt 
the  true  owner  could  be  found.  Here  the  evidence 
is  different.  [Lush,  J. — But  that  point  was  not 
pnt  to  the  jury.]  The  question  reserved  for  this 
court  is  whether,  under  the  circumstances,  having 
regard  to  the  prisoner's  condnct  in  dealing  with 
the  note  and  denying  all  knowledge  of  it.  the 
conviction  was  right.  Now,  may  not  the  court 
after  verdict  infer  that  the  jury  Bubstantially 
foand  that  point. 

Kelly,  C.  B.— It  is  quite  clear  that  this  convic- 
tion cannot  be  sustained.  There  was  no  evidence 
that  the  prisoner,  at  the  time  when  he  first 
received  this  note  hoia  his  wife,  believed  that  the 
owner  of  it  conld  be  found ;  and  if  there  had 
been,  the  proper  question  has  not  been  left  to  the 
jury. 

Btlbr,  J. — I  also  am  of  opinion  that  thiH 
conviction  cannot  bo  sastwned.  The  prisoner 
fonnd  the  note  in  his  wife's  hand.s,  and  he  did 
not  know  who  the  owner  was ;  and  there  is  no 
evidence  that  he  had  the  means  of  knowing.  The 
appropriating  it  under  these  circumstances  is  not 

PiGOTT,  B. — The  question  left  to  the  jury,  and 
which  they  have  found,  is  whether  tlicy  were 
Mtiafled  that  the  prisoner  could  have  found  the 
owner  within  a  reasoitabte  time.  That  finding  is 
quite  consistent  with  this,  that  the  prisoner  liim- 
self  believed   ho   conld  not  have  fonnd  the    true 

Lush,  J.— The  real  question  for  the  jury  in  this 
caae  was,  what  was  in  the  mind  o(  the  prisoner  when 
the  back  note  first  came  into  his  possession.  But 
without  regard  to  his  belief  the  jury  were  asked 
whether  they  were  satisfied  that  the  prisoner 
oould,  within  a  rea-  enable  time,  have  found  the 
owner.     The  jury  have  thought  that  he  could,  the 

K'aoner  might  have  thought  thst  he  muld  not. 
e  conviction  cannot  be  sustained. 
Haxkbii,  J.  concarrod. 

Conviction  qitnslicd. 


Reg.  (oi 


Wednfgd-ij,,  Nov.  8,  1871. 

L  the  pro-iccutiou  of  the  Assessment  Com- 

of  St.  Fancms,  reaps.)  v.  Tue  Qovernors 

OF  TUB  FousRUNG  HospiTiL (apps.) 

Valuat!'m  MetropoUs  Act  186!1  (32  ^  33  Viet,  e.  67) 

M.  4.'i,  54 — Viduation  litl — Entry  of  gram  and 

r<il'-<tbh  vahui — Exci-ptionalprincijJc  of  valiiafinn. 

liij  «t(.  i&  of  the  Valiuili,mMrlTop<di«  AH  1B69  (Iffi  ^ 

;t!l  Vk-t.  t,  67),  the  valuation  tnadn  in  piirmiaace 

of  that  AH  in  to  he  emirliuive  rvidnux  of  the  grow 

viiliie  und  of  the  rnleahle  valjus  of  the  eeonral  liece- 

diliaiuiiiU   iiidiided   Iheraia   for    the  pwrjKwe   qf 

ceiiain  ratt-i  and  tnrrs ;  but  bij  wH.  54  nothlii/j 

c-niininnl  hi  the  Ad  i*  to  nffeH  "any  expntpliim  or 

ilcdiiiiiim  from  or  nllmriiitci!  out  of  any  r/itu  or 

tiu  irhiitirvf.r,  or  any  privilinjo  of  or  i>rovi»ion  for 

being  rated  ur  (ibceJ  oh  any  ivn^itional  principle  of 

valiialion." 

The  asiviiimtettt   eoiamittee  of  St.  Paneraa   having 

enleivd  In  the  vaiuation  li»t  prepared  by  thfin  in 

puraiiaitce  of  ttte  td>ove  Act,  the  true  grotn  value 

and  tlu-  true  riUenhle  valite  of  lande  belonging  to 

the  Foitndliitg  Ilonjilltd,  nolifilhtlanding  that  Iha 

Fonndli«g}toiri.italAH{13aro.%r..3a!!x.)provid4!d 

that  enek  bindti  icnre  not  to  be  rated  al  img  higher 

vahie  than  thai  al  which  Iheijic-n-rali'd  in  1730— 

Held,  that  tlie  lm«  gross  amd  frne  rateable  vaiue  had 

hven  ri'jhily  inei^ed  on  the  valuation  litt;  and 

that  it  Kdt  not  for  the  aeteiiemenl  iMm-mitt-ec  tn  take 

info  areoimt  the  exceplioital  prineijdes  of  valttation 

gaved  by  »eH.  54  of  the  Valuatiou  Metropolis  AH 

1869. 

This  was  a  cane  stated  for  the  opinion  of  the  court 

by  the  Court  of  (icnoral  Assessment  Sessions  for 

the  Metropolis. 

On  an  appeal  on  behalf  of  the  governors  and 
gunrdinns  ur  the  hospital  for  the  maintenance  and 
edncation  of  ex|M>sed  and  deserted  young  children 
against  a  decinion  of  the  asse)<sment  committee  of 
Che  parish  of  St.  PancmH,  Uiddlesei,  approving 
and  confirming  an  assessincnt  in  the  new  valuation 
list  for  the  said  parish,  made  under  and  in  pur- 
suance of  the  Valuation  Mctro|)olis  Act  186*t, 
whereby  the  building  and  premises  used  by  the 


the  Court  of  General  Sessions  for  tho  Metropolis, 
holdcn  on  the  27th  Feb.  1871,  confirmed  the  assess- 
ment without  costs,  subject  to  tho  opinion  of  the 
court  on  the  following 

Case. 
1.  The  Foundling  Hospital  w[ 
royal  charter,  in  the  year  17351,  i 
"The  governors  and  guardians  i 
the  maintenance  and  education  of  eijiosed  and 
deserted  young  children."  and  by  an  Act  of 
Parliament  passed  in  tho  same  year,  13  Geo.  2, 
c,  2!*,  the  powere  granted  by  the  charter  were 
confirmed  and  enlarged.  This  Act,  after  reciting 
the  charter  and  the  powers  thereby  given  for  the 
purchase  of  lands  and  the  purchase  or  erection  cJ 
an  hospit^,  proceeds  aa  foDows  : 


IS  incorporated  by 
,  inder  the  name  of 
ts  of  the  hospital  for 


JCic  CUa—Vol.  VU. 


ISDt  HaJNt?,  by  aad  with  tba  » 
Iiordi  ipirittial  and  trmponJ  and  Commons  in  this  prVMSt 
Pailiament  aaMmbled,  and  b*  the  antliari^  of  tha  mua, 
that  tha  said  ooTporatioiLaaUelttie  givgraoi^igAyjft'*'''* 

paMdandde*artadT>««otulAxvn,uia.*&»Kt  «««»*»«», 
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Beg.  t>.  Thk  Govern'ors  of  the  Foundung  Hosfital. 


[Q-B. 


shall  have  power  by  any  iDstmmeDt  tinder  their  common 
seal,  to  coDtract  for  or  to  purchase,  any  lands,  tenements, 
or  hereditaments,  provided  the  same  do  not  exceed  the 
value  of  4000Z  a  year  in  foe  beyond  repairs,  or  to  take  or 
purchase  for  any  term  or  terms  of  years,  or  as  tenants 
from  year  to  year  or  at  will,  any  lands  or  tenements 
whatsoever,  to  hold  and  enjoy  the  same,  aad  to  erect  any 
house  or  houses,  building  or  building^  hereon,  or  to  oon- 
vert  any  house  or  houses,  building  or  buildings  which 
they  shall  so  purchase  or  hire  for  that  purpf >8e,  to  be  an 
hospital  or  hospitals  for  the  reception  of  such  poor  and 
exposed  children,  in  such  manner  as  to  the  said  corpora- 
tion shall  seem  meet,  and  be  it  further  enacted  by  the 
authority  aforesaid,  that  all  and  every  h>  >U8e  or  houses, 
lands,  tenements,  or  hereditaments,  which  shall  at  any 
time  hereafter  be  purch.-ised  or  hired  by  the  said  corpora- 
tion,  to  be  used  and  converted  into  an  hospital  or  hos< 
pitals  as  aforesaid,  or  on  which  any  such  hospital  or  hos- 

gitalH,  house  or  houses,  shall  be  erected,  shall  at  all  times 
ercafter,  whilst  such  house  or  houses,  lands,  tenements, 
or  hereditaments,  shall  continue  in  possession  of  the  said 
corporation,  bo  rated  and  assessed  to  all  rates  and  as$«ess- 
ments,  at  such  yearly  rates  and  value,  and  in  .-^nch 
proportion  as  such  house  or  houses,  lands,  tenoinont«>. 
or  hereditaments  were  rated  and  assessed  in  tho  year 
1739,  and  shall  not  at  any  time  hereafter  ho  long  as 
thoy  shall  continue  in  the  possession  of  the  said  corpora- 
tion as  aforesaid,  be  rated  or  assessed  at  any  higher 
value  notwithstanding  any  improvement  which  shall  be 
hereafter  made  by  the  said  corporation,  of  or  upon  the 
same,  by  erecting  any  such  house  or  houses,  or  other 
building  or  buildings,  or  by  converting  any  building  or 
buildings  into  such  hospital  or  hospitals,  house  or  houses, 
any  laws,  statute,  or  usage  to  the  contrary  notwith- 
standing. 

2.  In  the  year  1747,  the  corporation  purchased 
the  freehold  estate  on  part  of  which  the  hospital 
now  stands.  It  consists  of  about  56  acres,  \jing 
in  one  block,  and  was  at  that  time  open  ground, 
but  with  the  exception  of  the  inclosed  space  sur- 
rounding and  attached  to  the  hospital  building, 
it  is  now  covered  with  houses,  and  may  be  de- 
8cril)ed  roughlv  as  lying  between  Guildford-street 
on  the  soutt,  Tavistock-place  on  the  north, 
Russoll-square  on  the  west,  and  Gray's-inn-lane  on 
the  east.  It  is  situate  in  the  three  parishes  of 
St.  Pancras,  St.  (Jeorge  the  Martyr,  and  St. 
Greorge,  Bloomsbury.  The  hospital  building  itself 
was  commenced  aoout  1742,  and  finished  about 
1752. 

3.  The  portion  of  the  lands  so  purchased,  and 
still  held  by  the  hospital,  were  rated  and  assessed 
in  the  year  1739  to  tne  poor  rate  of  St.  Pancras, 
at  the  yearly  ra  e  and  yatue  of  2752.  gross  and  234Z. 
net,  and  the  governors  and  guardiins  of  the  said 
hospital,  since  they  accjuirea  the  aforesaid  lands 
down  to  the  present  time,  have  been  uniformly 
rated  and  assessed  in  respect  of  the  said  lands, 
and  of  the  offices  and  builaings  thereon,  used  for 
the  puri>ose8  of  thc^  hospital,  at  the  yearly  rateable 
value  of  2«34Z.  to  all  rates  and  assessments  whatso- 
ever, except  such  as  were  made  under,  and  by 
virtue  of,  tne  34  Greo.  3,  c.  96,  as  hereinafter  men- 
tioned. 

4.  Up  to  1790  no  building  lesises  were  granted 
by  the  nospital  on  their  estate,  but  in  that  year 
a  committee  was  appointed,  empowered  to  grant 
leases,  and  determine,  amongst  other  things,  what 
proportions,  if  any,  of  the  expense  of  railing  and 
maintaining  the  new  squares  (that  is,  Mecklen- 
burgh  and  Brunswick-squares),  and  their  pave- 
ments, should  be  borne  by  the  hospital. 

5.  In  consequence  of  the  large  building  opera- 
tions now  projected  and  commenced,  the  hospital 
applied  for  and  obtained  in  1794  an  Act  of  Parlia- 
ment, entitled  "  An  Act  for  paving,  cleansing, 
lighting,     watching,     watering,     and     otherwise 


improving  and  keeping  in  repair  the  streeti, 
s(|uare8,  and  other  public  passages  which  are  and 
shall  be  made  upon  certain  pieces  of  ground  in  the 
parishes  of  St.  Pancras,  St.  George  tAie  Martyr, 
and  St.  George  Bloomsbury,  or  some  or  one  of 
them  in  the  county  of  Middlesex  belon^ng  to  the 
hospital  for  the  maintenance  and  edacation  of 
exposed  and  desertedyoung  children,  commonly 
called  the  Foundling  Hospital.*'  By  this  Act»  after 
reciting  that  the  governors  and  guardians  of  the 
hospital  were  seised  for  the  use  of  the  hospital  of 
certain  pieces  of  ground  containing  56  acres,  or  there^ 
abouts,  situate  in  the  several  parishes  of  St.  Pancras, 
St.  George  the  Martyr,  and  St.  George  Blooms- 
bury,  in  the  county  of  Middlesex,  or  some  or  one  of 
them,  and  that  several  persons  had  entered  into 
contracts  with  the  said  governors  and  goardians 
for  laying  out  and  building  several  streets,  squares, 
and  other  public  passages  and  places  upon  the  said 
pieces  of  ground,  and  that  the  same  were  then 
carrying  on,  and  that  it  would  contribute  to  the 
benefit  and  safety  of  all  persons  who  vrere  or 
should  become  inhabitants  of  the  said  several 
streets,  squares,  and  other  public  passages  and 
places,  and  to  all  persons  who  should  nave  occasion 
to  puss  along  the  same  if  provision  was  made  for 
fencing  and  paving,  or  otherwise  repairing  and 
keeping  in  repair  such  intended  streets,  sanares, 
and  other  public  passages  and  places,  and  also  iar 
cleansing,  lighting,  watching,  and  watering,  and 
keeping  the  same  free  from  all  nuisances,  annoy- 
ances, and  encroachments;  it  was  enacted  ibai 
certain  persons  therein  named  should  be  oommis- 
sioners  for  carrying  the  Act  into  execution  for  the 
term  of  three  years,  and  that  in  May  1795,  and  in 
every  succeeding  year,  the  governors  and  goardjam 
of  the  hospital  should  at  their  annual  meeting,  to 
be  held  under  their  Act  of  Parliament,  elect  twenty- 
one  of  the  said  governors  and  guardians  to  be 
commissioners  for  the  succeeding  year,  and  at  the 
same  time  certain  of  the  inhabitants,  being  house- 
holders residing  within  the  limits  of  the  Act,  should 
elect  twenty-one  ()ersons,  having  certain  property 
qualifications  within  the  limits  of  this  Act  as  com- 
missioners to  act  jointly  with  the  twenty-one 
governors  and  guaraians  of  the  hospital.  All  the 
pavements  of  the  carriage-ways,  and  footways,  and 
things  purchased  or  gotten  for  the  purposes  of  the 
Act,  are  vested  in  the  commissioners,  and  the  com- 
missioners are  empowered  to  cause  the  severtl 
stieets,  &c.,  then  or  thereafter  to  be  made  within 
the  limits  of  the  Act  to  be  paved,  and  such  pave- 
ments to  be  kept  in  good  repair,  and  to  cause  the 
streets,  squares,  and  other  public  passages  Mid 
places,  to  be  cleaned,  lighted,  and  watched,  and 
watered,  and  the  sides  thereof,  and  also  the  middle 
of  any  squares,  to  be  fenced  or  enclosed  with  iron 
rails,  and  all  encroachments,  obstructions,  nuisances, 
and  annoyances  therein  to  be  removed,  and  drains, 
sinks,  gutters,  and  watercourses  to  be  made  for 
conveying  the  water  off  from  the  streets,  Ac,  and 
it  is  provided  that  no  person  shall  (under  a  penalty) 
alter  the  form  or  break  up  the  ground  or  pavements 
of  the  carriage  ways  or  footways,  within  any  of  the 
said  streets,  &c.,  or  make  the  same  otherwise  than 
as  should  be  directed  by  the  commissioners.  The 
commissioners  are  also  empowered  to  cause  lamps 
to  be  set  up  in  the  streets,  and  the  honsee  to  oe 
named  and  numbered,  and  to  cause  the  water  to 
be  convoyed  from  the  roofs  of  houses  by  pipfl^ 
and  from  them  into  the  common  drains  or  sewen. 
6.  With  regard  to  the  expenses  of  oanyiiig  out 
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the  purposes  of  the  Act,  it  is  provided  that  one  or 
more  rate  or  rates,  assessment  or  assessments,  for 
the  purpose  of  repairing,  paving,  cleansing,  light- 
ing, watering,  and  watching  of  the  several  streets, 
&c.,  within  the  limits  of  the  Act,  should  be  laid  and 
assessed  by  the  commissioners  once  or  oftener  in 
one  year,  upon  all  persons  who  should  inhabit, 
hold,  use,  occupy,  possess,  or  enjoy  any  land, 
g^und,  house,  shop,  warehouses,  coach  houses, 
stable,  cellar,  vault,  building,  or  tenement  in  any 
of  the  said  streets,  squares,  and  other  public  pas- 
sages, and  places,  in  such  sum  or  sums  of  money 
as  the  commissioners  should  direct;  but  so  that 
the  rates  or  assessments  for  any  one  year  should 
not  exceed  the  following  sums:  For  paving,  cleans- 
ing and  lighting,  2«.  in  the  pound,  according  to 
the  yearly  rent  or  value  of  such  houses,  &c. ;  for 
railing  and  ornamenting  the  areas  or  middle  spaces 
of  the  squares.  Is.  in  the  pound,  according  to  the 
yearly  rent  or  value  of  such  houses  as  should  bo 
erected  and  built  in  such  squares ;  for  watching 
*  the  said  streets,  &c.,  6d.  in  the  pound  according  to 
the  yearly  rent  or  value  of  the  houses,  &c.,  situate 
within  the  limits  of  the  Act ;  and  for  watering  such 
streets,  Ac.,  6d.  in  the  pound  according  to  the 
yearly  rent  or  value  of  the  houses,  «fec.,  situate 
within  the  respective  squares  and  other  public 
passages  and  places  to  be  watered  in  pursuance 
and  according  to  the  directions  of  the  Act,  and  the 
commissioners  were  to  cause  separate  and  distinct 
acoonnts  to  be  kept  of  the  produce  of  the  respec- 
tive rates  or  assessments,  and  of  the  application  of 
the  same  respectively. 

7.  The  annual  value  of  the  tenements  to  be  rated 
and  assessed,  was  to  be  rated  and  ascertained  ac- 
cording to  the  real  rack  rent  or  fall  yearly  value 
thereof,  or  in  any  fair  and  equal  proportion  of  such 
real  rack  rent  or  full  yearly  value  as  the  commis- 
sioners should  think  proper. 

8.  There  is  a  special  provision  in  the  Act^as  to 
the  assessment  of  the  hospital  as  follows : 

Provided  also  that  the  aforesaid  hospital,  oommonly 
called  the  Foandlin^  Hospital,  and  the  offices,  buildings, 
and  frronnds,  belonging,  or  to  belong  thereto,  and  need 
for  the  purposes  of  the  hospital,  shall  be  rated  or  as- 
sessed for  all  or  any  of  the  purposes  of  this  Act,  after 
and  aooording  to  such  annual  sum  or  value  an  shall  be 
equal  to  three-fifth  parts  of  the  amount  of  the  several 
annual  values  which  shall  be  rated  or  assessed  upon  the 
aereral  houses  abutting  upon  Guildford -street  from  Mil- 
man-street  to  the  mews  opposite  to  Lansdownc-place, 
and  the  several  houses  now  built  or  hereafter  to  be  built 
abutting  and  adjoining  upon  such  other  streets  or  ways 
as  do  or  shall  immediately  adjoin  the  boundary  walls  or 
fences  of  the  said  hospital. 

In  the  course  of  about  thirty  years  from  the 
commencement  of  operations  in  1790,  the  whole  of 
the  hospital  estate  was  laid  out  in  squares  and 
streets  and  let  on  building  leases  for  terms  of,  in 
most  cases,  ninety-nine  years,  except  the  portion 
of  frround  inclosed  by  the  walls  of  the  hospital 
itself  and  retained  for  its  use.  This  inclosed  por- 
tion of  about  nine  acres  in  extent  is  wholly  within 
St.  Fancras  parish. 

9.  From  the  time  of  the  passing  of  the  34  Geo. 
3,  c  9  (a.d.  1794)  down  to  the  passing  of  the  Police 
Metropolitan  Act  (10  Geo.  4,  c.  44,  a.d.  1829)  the 
goremors  and  guardians  of  the  said  hospital  were 
rated  and  assessed  by  the  commissioners  appointed 
under  the  d4  Geo.  3,  c.  96,  for  all  the  purposes  of 
the  said  Act,  including  that  of  watching  the  streets 
and  tqnaresy  Ao.,  withm  the  limits  of  me  said  Act, 
on  a  wine  aeoertained  in  a  manner  provided  by 
the  aaid  Act  as  above  mentioned. 


10.  In  the  year  1829  the  Police  Metropolitan 
Act  (10  Geo.  4,  c.  44),  was  passed.  By  that  Act, 
sect.  V.\  the  night  watch  within  their  district  was 
discontinued,  and  the  power  of  assessing  and  levy- 
ing any  rate  for  that  purpose  ceased.  By  sect.  23 
a  rate  for  the  metropolitan  police  became  leviable 
according  to  the  valuation  for  the  time  being  acted 
upon  in  assessing  the  county  rate.  Accordingly 
from  and  after  the  passing  of  that  Act  down  to  the 
present  time  the  governors  and  guardians  of 
the  said  hospital  ceased  to  be  i-ated  under  the 
34  Geo.  3,  c.  96,  for  watching  the  streets  and 
squares  aforesaid,  and  have  been  rated  for  the 
metropolitan  police  upon  the  basis  of  the  county 
rate  under  the  said  Act  of  1829  at  the  yearly  rate 
and  value  of  234Z.  rateable  value. 

11.  For  many  years  before  and  at  the  time  of  the 
passing  of  the  Metropolis  Local  Management  Act 
(18  &19  Vict.  c.  120)  in  1855  the  governors  and 
guardians  of  the  said  hospital  continued  to  be 
rated  under  the  34  Geo.  3,  c.  96,  for  all  the  pur- 
poses of  that  Act,  except  that  of  watching  upon 
the  basis  of  value  above  stated,  1244Z.,  bemg  the 
actual   amount  upon   which  the    rate  was  made. 

12.  In  1855  the  Metropolis  Local  Management 
Act  was  passed  and  came  into  operation  on  the 
1st  Jan.  1856.  This  Act  recites  that  it  is  expedient 
that  provision  should  be  made  for  the  better  local 
management  of  the  metropolis  in  respect  of 
sewerage  and  drainage,  and  the  pavement,  clean- 
sing, lighting,  and  improvement  thereof. 

13.  The  government  of  the  metropolis  for  the 
purposes  oithe  Act  is  placed  under  tne  control  of 
the  Metropolitan  Board  of  Works  and  of  certain 
local  district  boards  of  which  the  St.  Pancras 
parish  is  one. 

14.  The  principal  sections  relative  to  rating  and 
assessment  are  as  follows : 

Sect.  161  : 

The  overseers  of  the  poor  of  every  parish  to  whom  any 
such  order  as  aforesaid  is  issued,  shall  levy  the  amount 
mentioned  therein  ac(K>rding  to  the  exi^ncy  thereof,  and 
shall  for  that  purpose  make  separate  equal  pound  rates 
upon  their  parish,  or  the  part  thereof  upon  which  any 
sum  specified  in  such  order  is  required  to  be  levied  in 
respect  of  each  sum  thereby  ordered  to  be  levied,  that  is 
to  say,  a  separate  rate  in  respect  of  each  sum  ordered  to 
be  levied  for  paying  expenses  connected  with  sewerage, 
to  be  called  a  sewers  rate.  A  separate  rate  in  reepeot  of 
each  sum  <  rdered  to  be  levied  for  defraying  expenses  of 
lighting  (where  a  separate  sum  is  orderea  to  be  levied  for 
defraying  such  expenses)  to  be  called  a  hghtine  rate. 
And  a  separate  sum  in  respect  of  each  sum  orderea  to  be 
levied  for  defraying  other  expenses  of  executing  this  Act, 
to  be  called  a  general  rate,  and  shall  make  such  respeo- 
tive  rates  of  such  amount  in  the  pound  on  the  annual 
value  of  the  property  rateable,  as  will  in  their  judgment, 
having  regard  to  all  circumstances,  be  sufficient  to  raise 
the  sums  specified  in  such  order ;  and  such  rates  shall  be 
levied  on  the  persons  and  in  respect  of  the  property  by 
law  rateable  to  the  relief  of  the  poor  in  tlie  resoeotive 
parishes,  and  shall  be  assessed  upon  the  net  annual  value 
of  such  property  ascertained  by  the  rate  for  the  time 
being  for  the  rehef  of  the  po^  r ;  and  the  said  overseers 
shall  for  the  purpose  uf  levying  such  rates  proceed  in  the 
same  manner,  and  have  the  same  powers,  remedies,  and 
privileges  as  for  levying  money  for  the  relief  of  the  poor ; 
and  all  such  rates  shaU  be  allowed  in  the  same  manner, 
and  be  subiect  to  all  the  same  provisions  in  relation  to 
appeal,  and  to  exousiufi^  persons  from  payment  on  acoount 
of  poverty  and  otherwise  as  the  rate  for  the  relief  of  the 

Sor  in  the  same  parish,  and  such  overseers  shall  pay  to 
e  treasurer  of  the  vestry  or  board,  or  otherwise  as  in 
such  order  directed,  the  amount  mentioned  in  the  order 
within  the  time  or  respective  times  specified  for  that  pur- 
pose, and  the  excess  if  any  which  may  have  been  levied 
beyond  such  amount,  which  excess  shall  be  placed  to  the 
credit  of  the  parish,  or  part  in  which  tJb^  «aa&s^\^»a\M«i^ 
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KB. 


levii  d.     And  the  eaid 

making  any  saoh  payintii 

in  writing  siffned  by  thflm  sppcif^^iuK  th''  amouu«  -w  t»*u, 

which  note  ah&lt  bo  kfpt  as  a  voaoher  for  tho  reooipt  of 


it  deliver  with  tho  n 


a  Hnfficient  diBchar^  to  the  ovtirfwerfl 

Sect.  162 : 

Provided  always  that  aJl  snoh  hospitale,  pablio  aohooU, 
and  other  public  bnild^nm.  dead  walls,  and  void  spaosB 
of  groimd  as  are  sow  b;  law  rateable  to  any  rate  for  the 
ctxta  and  char|;c8  of  pavinf;  or  ri-'pairiDg  the  pavemenbi 
within  any  parochial  or  other  district,  either  separately 
or  jointly  with  any  oth<  r  object  or  objecta  (except  only 
places  of  relifiona  woraliip  ottd  horiAi  s;ronnd«),  of  places 
whirh  have  been  itBei.1  for  bnriol  grooDdd  and  are  not 
used  t  jr  any  other  puriKwe,  ahal  bo  rateable  and cr  thin 
Act  tit  the  like  extent  and  for  tho  like  objects  or  por- 
poses  as  they  may  no  ^  be  rated,  and  the  rator«  to  bo  TTindc 
in  respect  of  sarh  objoctn  or  purposes  shall  be  piii.ihle 
by  the  iiersona  now  liable  to  p  y  the  same,  anii  !"■  re- 
coverable in  likj  manner  as  any  rate  tfl'  which  Knch  boil  J- 
inga  and  epaoes  of  ground  are  now  rateable  as  aforesaid 
in  ri'spoot  of  like  objecta  or  pnrposos. 

i-i.  The  following  sections  relate  to  the  rcjK'al 
ami  varying  of  inciiiisistent  or  conMii'tiiig  local 
Acts. 

Sect.  247 : 

AL  Acta  of  Parliament  in  force  in  any  pariah  or 
place  to  which  thia  Act  extends,  or  in  any  part  of  sui'h 

with  the  pcoviaiooa  of  chia  Act  be  repeaJeil  as  regards 
each  parisb  or  place,  or  snoh  part  thereof,  notwithstand- 
ing any  proviaiana  of  tliia  Act  oontinaing  and  tranafcrring 
respectively  to  vestries  or  parishes,  and  tranHferring  to 
district  h(»rd8  any  dtitioa,  poirera,  anthorities  now  or 
vested  in  vesfcriea,  oommiaaionor*,  or  other  bodies. 
Sect.  i-iS  : 

Upon  the  petition  of  the  Metropolitan  Board  of  Works, 
or  of  any  district  board  or  veatry  rBpresenting  to  Her 
Majesty  in  Conncii,  that  by  ruaion  of  tho  proviaiana  of 
any  local  Act  of  iVrliaiDeot  rclalintr  to  any  district  or 
parish,  or  any  part  thereof  re«iiM;tive  y,  difflcultii's  have 
arisen  in  the  eieoution  oF  this  Act  and  of  aneh  lop&l  Act, 
or  either  of  them,  and  praying  tor  a  enapension  or  altora- 
tdon  of  all  or  any  of  tho  provisiona  of  each  local  Act,  or 
for  the  eatablishment  of  other  provisions  in  hen  thereof, 
under  this  enactment,  it  ahall  be  lawful  for  Her  Majesty, 
by  order  in  oonnoil,  to  suspend  or  alter  all  or  any  of  the 
proriiions  of  such  local  Act.  and  to  make  other  proTisione 
in  relation  to  the  matters  thereof,  as  Her  ajeaty,  with 
the  advice  of  Her  Privy  Coanoil.  may  think  neoeenaiy 
under  the  oircumstanoea  i.f  the  ease,  and  every  auoh 
order  in  oonnoil  shait  be  laid  before  both  Houaea  of 
Parliament  within  one  month  after  the  making  thereof,  if 
Parliament  be  then  sitting,  or  if  Parliament  ha  not  si ttii  g, 
then  within  one  mooth  after  the  next  meeting  of  Parlia- 
ment, and  shall  be  pnbliahed  in  the  LoniUm  Gatrile, 
Provided  alvaya,  that  no  aui^h  order  in  ooniiuil  shall 
remain  in  fonw  beyond  th'<  term  of  one  year  from  the 
making  thereof." 

16.  From  and  alter  the  passing  of  tho  Metro- 
politan Local  Managomcut  Act  down  to  the  pre- 
sent time  the  governors  and  (guardians  of  the  said 
hospital  have  ceased  to  be  rated  for  the  purposes 
of  paving,  lighting,  cionnsing,  or  any  other  pur- 
pose whatsoever  within  the  limits  of  tho  34 
Ijeo.  3,  c.  36,  and  have  been  rated  for  the  purposes 
of  tho  Metropolitan  Local  Miiiiagement  Act  within 
the  parish  of  3t  Fancras  as  wull  as  to  all  other 
rates  up  to  April  1867  at  the  yearly  rent  and  vnlue 
of  234f.  gross,  and  234^  rateable  value,  and  since 
that  time  of  2751.  gross,  and  2^.  rateable  value. 

17.  Up  to  the  passing  of  tho  Metropolitan  I.ocal 
Managemeut  Act,  the  goveruors  and  guardians  of 
the  said  hospital  pud  sewerage  rates  to  the  cora- 

I  upon  the  yearly  rate  and 


value  of  234f.  rateable  value.  Since  the  pMsring 
of  the  said  Act  tbey  hint  paid  eewera  rate*  to  the 
pari~h  of  Si.  Pancras  upon  the  same  value  as 
above  stated. 

18.  On  tlie  l>th  Aug.  186i),  the  Valuation  Metro- 
polis Act  1861:1  iTOS  passed  to  provide  (acctnding  to 
the  preamble)  a  common  basis  of  valae  for  tlie  par- 
poses  of  government  and  local  taxation^  and  to 
promote  uniformity  in  the  asseasment  of  r«teaUe 
property  in  the  metropolis.  This  Act  incorporate* 
in  It  sects.  17  to  21,  inclusive,  of  25  A  26  Vict 
o.  103. 

1ft.  By  sect.  45  of  the  said  Act  it  is  enacted  •■ 
follows  ; — 

The  valoation  list  for  the  time  being  in  foraa  ibtU 
be  deemed  to  have  been  dnly  made  in  aooordaDoa  wiQi 
tbia  Act,  and  the  Act  inoorpoial«d  hervwith,  and  shall 
for  all  or  any  purposes  in  this  aeotion  mentinBed  be  eoa- 
cluxive  evidenoe  of  the  {p^ss  valne  and  of  tlw  istsaUs 
vidue  of  the  aeveral  hereditamenta  iaaladed  tiiarviB,  aad 
of  the  fact  that  all  hereditimenle  required  to  be  iaaiiilnl 
therein  have  been  so  inaertei),  that  ia  to  say^ — 

(1.)  For  the  porpoae  of  any  of  the  foUowia^  ratoa, 
which  are  made  during  the  rear  that  tha  liat  is  iu  foiee. 
namely,  the  oounty  rate,  the  metropolitan  police  rata, 
tha  ohiir.ih  rate,  the  hi^himy  rate,  the  poor  rata,  tha 
police,  sewera,  consolidated,  and  other  rates  in  the  Oty 
of  London  ;  the  aewera,  liKhtisx,  general,  and  other  ratal 
levied   by    order   of   district   boiu-da  or    veatriea,   tha 

asseaseii  on  any  part  of  the  metropolis  by  the  Metro- 
politan Board  of  Worka,  aaaeeHmeatR  for  oontribotims 
under  the  Metropolitan  Poor  Rate  1307,  and  ev«y  other 
ratu,  aaseaament,  and  contribution  levied,  made,  and  te- 
qnired  in  the  metropolis  on  the  baaie  of  vialae. 

(2.)  Far  the   purpose   of  any  of    the  following  taiM 


"(."rrhe  1^.  ■ 


.rnely  :_ 
^tthen 


lole  durinfT  tho  year  that  the  lilt  b 


Any  t! 


the  tax  is  chai^i 
(:i.)  For  tha   p' 


itinoing  or  amen-Iintr  the  ■ . 

itidherL-ditamentKinaJloaaee  whm 
.he  gruaa  value  and  not  on  prnfita. 
lo  of  delcrmininf  so  tmr  aa  it  is 
1  of  any  hereditament  inelndcd 
therein  for  the  purposes  of  the  Acta  relatiiw  to  the  aatt 
of  eiciaeable  liqnora.  to  the  qualiSoation  of  a  jnior,  to 

aooounte  under  the  Hetropolia  Managemmil  Ant  IBK, 
and  to  the  qualification  of  a  guardian,  and  of  a  maaafv 
under  the  Poor  Law  A  mendment  Aet  ISSi,  or  the  Metae- 
polita-i  Poor  Act  18OT,  at  any  time  at  whioh  eodi  viIm 
IS  required  tr  ^''  -—"-*--■--    ' 


And 


Bsoi>rtained. 

ling  the  Hetropolitan  Polioe  Aot  and  O* 
inding  the  same,  the  last  valnation  for  the  tiaa 
ig  acted  upon  in  aaseasing  the  ooan^  ral«  shall  >■ 
ned  to  mean  the  valnation  liat  for  the  time  bafaig  ii 


a  rateable  valne  atatod  in 


And  in  oonatruing  the  Honaa  T*i  Aot  and  tha  Aeti 
therein    incorporated    or  referred  to,   the  fall  and  jaat 

J'early  rate  shall  b^  ■" ■"  '-  ■—  "--  — — '--   -^' -■ 


>e  doemed  to  be  the  groaa  value  atatrd 


And  in  oonatming  the  Ine  inc  Tai  Act  and  Aeta  ooa. 
tinning  or  amending  that  Aot  with  icspeat  to  •ohsdale* 
A.  and  B.  thereof,  annoal  valne  shall  be  deemed  to  neaa 
the  gross  valae  stated  in  ench  liata. 

20.  By  section  54  it  i.s  provided  that^ 
Nothing  oontained  in  thia  Aot,  or  the  Act  inoorporatsd 

herewith,  shall  affect  any  exemption  or  dednotiOD  tnm. 
or  allowance  out  of,  any  rate  or  tax  whatever,  or  any  pif- 
vilege  of  or  provision  (or  Ijeing  rated  or  hued  on  aaj 
Bioeptional  principle  of  valnation. 

21.  On  the  hearing  of  the  appeal  the  impelhDts 
contended  that  the  sums  2751.  grofuj  and23M.  net 
should  alone  be  iuaerted  in  the  valnation  list,  nA 
sums  being  the  snms  aaoertained  in  the  nMoiMr 
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27? 


Q-B.] 


Ebo.  v.  Tub  (Jovbbnohs  op  Tub  Foundumo  Hospital. 


[Q.B. 


pointed  out  by  the  Foundling  Hospital  Act  (13 
Greo.  2,  c.  xzix.) 

22.  The  appellant  further  contended  that  in 
every  case  the  eiitrjr  a«  it  at  present  stands  is  im- 
proper and  insufficient,  and  that  if  the  actual  gross 
and  rateable  value  is  entered  at  all,  it  ought  to  be  ac- 
companied with  such  special  note  or  instructions  in* 
would  prevent  the  parish  officers  from  making  the 
rates  referred  to  in  sect.  45  of  the  Metropolis  Valua- 
tion Act  1869,  upon  such  actual  value,  and  would 
direct  them  to  make  the  rates  on  the  value  ascer- 
tained, as  provided  by  13  Geo.  2,  c.  xxix. 

23.  The  respondents  contended  that  the  true 

§ro88  and  rateable  value  of  the  said  property,  as 
cfined  by  the  Valuation  Metropolis  Act  1860, 
should  be  inserted  in  the  valuation  list,  leaving  the 
parish  officers  when  making  the  |>oor  rate  to 
make  it  on  this  exceptional  principle  of  valuation 
referred  to  in  the  statute  of  Geo.  2,  and  when 
making  the  general  rate  under  sect.  161  of  18  <&  10 
Vict.,  c.  120,  for  maintaining,  paving,  and  repair- 
ing, &c.  the  roads,  &c.,  and  for  the  payment  of  the 
interest  on  the  bond  debts  of  the  extinct  paving 
trust  to  make  such  general  rate  on  the  exceptional 
principle  of  valuation  referred  to  in  the  statute  of 
Geo.  3. 

24.  The  respondents  further  intended  that,  at 
any  rate,  the  sum  of  2761.  gross,  and  2'M-l.  net, 
ought  not  alone  to  appear  in  the  list  but  that 
some  special  entry  ougnt  to  be  made  in  the  valua- 
tion list,  with  reference  to  the  appellants*  property, 
so  as  to  enable  the  parish  officers  properly  to 
make  the  rates  referred  to  in  sect.  15  of  the 
Metropolitan  Valuation  Act  1869. 

25.  The  court  of  ^neral  assessment  sessions 
confirmed  the  valuation  list  in  order  that  the 
opinion  of  the  court  might  be  taken  on  the  before- 
mentioned  questions  of  law. 

26.  The  Acts  referred  to  herein  are  to  be  taken 
to  form  part  of  this  case. 

27.  The  questions  for  the  opinion  of  the  court 
are:  first,  whether  the  true  gross  and  rateable 
value  of  the  appellants*  property  now  in  their  oc- 
cupation, as  denned  by  the  Valuation  Metropolis 
Act  I860,  should  be  inserted  in  the  viU nation  list ; 
or,  secondly,  whether  the  gross  and  rateable  value 
of  such  property  for  the  purpose  of  such  list, 
should  be  ascertained  as  pointed  out  by  the  Found- 
ling Hospital  Paving  Act  (34  Geo.  3,  c.  xcvii) ;  or, 
thirdly,  whether  the  gross  and  rateable  value  of 
such  property  for  the  purposes  of  such  list  should 
be  ascertained  in  the  manner  pointed  out  by  the 
Foundling  Hospital  Act  (13  Greo.  2,  c.  xxix.); 
fourthly,  whether  the  valuation  list  should  contain 
a  special  entiy  showing,  in  addition  to  the  true 
gross  and  rateable  value  of  such  property,  the 
^^ross  and  rateable  value  ascertained  under  the 
said  Acts  of  Geo.  2  and  3,  or  either  and  whi(*h  of 
them,  and  whether  it  should  contain  any  and  what 
instructions  as  to  the  making  or  rates  on  the  said 
values  respectively. 

28.  If  tne  court  should  be  of  opinion  that  the 
said  pFKjperty  ought  not  to  be  charged  and  assessed 
in  toe  valuation  list  in  either  of  such  before  men- 
tioned ways,  then  the  court  to  decide  in  what  way 
it  should  be  valued  and  assessed  in  such  lists. 

29.  The  case  to  go  back  to  the  general  assess- 
ment sessions  to  sdter  the  valuation  list  in  accord- 

with  the  judgment  of  the  court. 
PoUatd,  for  the  respondents,  showed  cause. — It 
the  duty  of  the  general  assessment  committee 
to  enter  on  the  valoation  list  the  true  gross  and 


rateable  value  as  they  have  done.  The  object  of  32 
&  33  Vict.,  c.  67,  wa«  to  produce  uniformity  of  assess- 
ment, rates  having  formerly  been  made  on  the  annual 
value  as  stilted  in  the  Parochial  Assessment  Act, 
tlu*  niode  of  arriving  at  the  annual  value  being 
different  in  different  parishes.  The  Union  Assess- 
ment Committee  Act  (25  &  26  Vict.  c.  103),  ss. 
17-2\  is  by  sects.  6  and  7  of  the  32  &  33  Vict, 
c.  67,  to  be  read  with  this  latter  part,  and  tho 
assessment  is  to  be  made  accordingly.  The 
valuation  list  so  made  is  by  sect.  45,  to  be  "  con- 
clusive evidence  of  the  gross  value  and  of  tho 
rateable  value  of  the  several  hereditaments  in- 
cluded therein,  and  of  the  fact  that  all  heredita- 
ments re(juired  to  be  inserted  therein  have  l)een 
so  inserted,**  for  the  purposes  of  tho  various  rates 
and  taxes  mentioned  therein.  Sect.  54  provides 
for  exceptional  principles  of  valuation  to  bo 
applied  in  any  particular  case,  enacting  that 
"nothing  contained  in  this  Art,  or  the  Act  in- 
cor])orated  herewith,  shall  affe(!t  any  exemption 
or  deduction  from,  or  allowance  out  of  any  rate  or 
tax  whatever,  or  any  privilege  of,  or  provsion  for, 
being  rated  or  taxed,  on  any  exceptional  principle 
of  valuation.**  The  assessment  committee  are 
bound  to  insert  in  the  valuation  list  the  true  gross 
and  true  rateable  value :  it  is  not  for  them  to 
apply  or  make  allowance  for  the  exceptional  prin- 
ciples of  valuation  saved  by  sect.  54;  that  is 
the  business  of  the  particular  local  authority  in 
each  case.  All  the  assessment  committee  have  to 
do,  is  to  see  that  the  true  gross  and  true  rateable 
value  of  all  the  property  in  the  metropolis  are 
contained  in  the  valuation  list.  It  is  submitted 
that  they  were  right  in  doing  this,  and  refusing  to 
take  account  of  the  exceptional  principle  of  valua- 
tion contained  in  the  Foundling  Hospital  Act 
(32  Geo.  2,  c.  xxix). 

MiUwfwdt  Q.C.and  FuUart<yn  for  the  appellants. — 
The  assessment  committee,  in  making  tne  valuation 
list,  should  have  taken  into  account  tne  exceptional 
principle  o^  valuation  affecting  the  property  of  tho 
appellants  by  virtue  of  the  Foundling  Hospital 
Act  (34  Geo.  2,  c.  xxix.),  all  exceptional  principles  of 
valuation  being  expressly  saved  by  sect.  54  of 
32  A  33  Vict.,  c.  67.  No  provision  is  made  for 
any  appeal  from  the  determination  of  the  assess- 
ment committee  as  to  the  rateable  value  of  property, 
and  by  sect.  45,  the  assessment  is  to  bo  conclusive 
for  five  years  as  to  all  taxes  named  in  that  section. 
[Cock BURN,  C.J. — But  sect.  54  preserves  you  the 
benefit  of  the  exceptional  principle  of  valuation 
contained  in  your  Act.]  Tne  committee  should 
have  made  allowance  for  that.  [Cockburn,  C.J. — 
Are  you  not  complaining  before  you  are  hurt  P 
When  a  rate  is  made  affecting  you,  you  will  bo 
entitled  to  the  benefit  of  the  privilege  contained  in 
your  Act ;  but  the  assessment  committee  are  not 
imposing  a  rjito,  they  merely  prepare  a  statement 
of  valuoj  At  any  rate  there  ought  to  be  a  memo- 
randum attached  to  the  entry  in  the  valuation 
list,  pointing  out  that  the  appellants*  pro- 
perty IS  entitled  to  the  privilege  conferred  by  tho 
Foundling  Hospital  Act.  [Cockburn  C.J. — What 
power  have  we  to  order  the  committee  to  do  that  P 
And  what  would  such  a  direction  amount  to,  but 
simply  calling  their  attention  to  the  54th  section  ef 
the  Act.  We  can  only  say  that  the  valuation  list 
must  be  made  according  to  the  Act  of  Parliament.] 

Cockburn,  C.J. — It  is  unnecessary  to  add  any- 
thing to  what  we  have  said  in  the  course  of  the 
argument.    This  is  neithec  «i  t«i\A  t^x  «s^  %si»f^s^> 
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ment,  but  only  a  valuation  with  a  view  to  an 
assessment,  and  the  appeal  must  be  dismissed. 

Mellok  and  Hannen,  J. J.,  concurred. 

Appeal  diiftnissed. 

Attorneys :  /.  T,  Simpson ;  W,  f.  Cooper, 


Saturday f  Nov.  18, 1871. 

Easton  (app.)  V.  Richmond  Highway  Board  (resps.) 

Highway  Ad  1864  (27  ^'  28  Virt.  c.  101)  s.  51— 
Conviction  for  encroacninij  tipon  highway — Sid*' 
of  can'iago  way  not  dedicated  to  tlie  public. 
By  sect.  51  of  the  Highway  Act  1864,  a  penalty  is 
provided  wpon  summary  conviction,  "  if  any  per- 
son shaU  encroach  by  m>aking  or  causing  to  be 
made,  any  biiildiyuj,  or  pit,  or  hedge,  ditch,  or  other 
fence,  ,  ,  ,  on  the  side  or  sides  of  any  carriage 
way  or  cartway,  notwiilistanding  that  the  wliole 
space  of  lb  feet  from  the  centre  of  such  carriage 
way  or   cartway  has  ywt  beeih  maintained  with 
stones  or  other  materials  iised  in  forming  higlir- 
ways" 
Upon  a  case  stated  by  magistrai^,  who  had  con- 
victed the  owner  of  the  neigltbouring  soil  of  en- 
croaching  upon  a   highway   by  building  a  wall 
within  15  feet  of  its  centre,  but  upon  paH  of  a 
green  which  the  carriage  way  crossed,  and  xohich 
nod  never  been  dedicated  to  Vie  public. 
Held  thai  tliis  section  did  'not  relate  to  ami  ground 
which  was  not  part  of  tlie  highway,  and  thai  the 
conviction  was  wrong. 
This  was  a  case  stated  by  two  of  her  Majesty's 
justices  of  the  peace  in  and  for  the  division  of 
Gilling  West  in  the  North  Riding  of  the  county  of 
York,  under  the  statute  20  «&  21  V  ict.  c.  4'S,  for  the 
purpose  of  obtaining  the  opinion  of  the  court  on 
questions  of  law  which  arose  as  hereinafter  stated. 
At  a  petty  sessions  holdcn  at  Richmond  in  and 
for  the  division  of  GilUng   West,   in   the  North 
Riding    of    the    county    of    York    on    the    :Jrd 
Sept.  1870,  an  information  was  preferred  by  John 
Hodgson  (hereinafter  called  the  respondent),  the 
surveyor    of    the    Richmond    Highway    District 
Board,  in  the  North  Riding  of  Yorkshire,  against 
John  Easton  (hereinafter  culled  the  appellant),  for 
that  he,  the  said  appellant,  on  or  before  the  1st 
Aug.   1870,  at    West    Lay  ton,   in   the  parish   of 
Hatton  Long  Villiers,  unlawfully  did  encroach  on 
the  side  of  a  certain  carriage  way  there  situate, 
called  the  East  Lay  ton  Road,  within  15  feet  of  the 
centre  thereof,  by  making,  or  causing  to  be  made, 
a  certain  building,  to  wit,  a  stone  wall  thereon, 
contrary  to  the  form  of  the  statutes  in  such  case 
made  and  provided :  and  was  heard  and  determined, 
the  parties  respHSctively  being  then   present,  and 
upon  such  hearing  the  appellant  was  duly  con- 
victed of  the  said  offence,  and  the  said  appellant 
was  adjudged  for  his  said  offence  to  forfeit  and 
pay  the  sum  of  twenty  shillings,  to  be  paid  and 
applied  according  to  law,  and  also  to  pay  unto  the 
said  respondent  the  sum  of  four  shillings  and  six- 
pence for  his  costs  in  this  behalf 

And  whereas   the  appellant,   Ixiing  dissatisficl 

with  this  determination,  upon  the  hesiriiig  oF  the 

said  information,  as  being  erroneous  in  point  of 

law,  hath,  pursuant  to  sect.  2  of  the  said  statute 

(20  &  21  Vict.  c.  4:3),  duly  applied  to  the  justices  in 

writing  to  state  and  sign  a  case  setting  forth  the 

&cts  and  grounds  of  such  determination  as  afore- 

said  for  tho  opinion  of  this  court,  and  hath  duly 

entered  into  a  recognisance  as  required  by  the  said 

statute  in  that  behalf. 


Now,  therefore,  the  said  justices,  in  compliaiice 
with  the  said  application,  and  the  provision  of  the 
said  statute,  and  by  consent  of  the  parties,  hereby 
stated  and  signed  the  following  case. 

Upon  the  hearing  of  the  said  information  it  was 
admitted  on  the  pai<t  of  the  appellant,  and  found  as 
facts : 

That  the  carriage  way  mentioned  in  the  informa- 
tion is  a  highway  repairable  by  the  township  of 
West  Layton,  and  the  portion  of  the  highway  on 
which  the  alleged  encroachment  was  made,  ruiu 
across  the  village  green  of  West  Layton  aforesaid 
for  the  distance  of  200  yards  or  thereabouts,  into 
another  highway,  leading  from  the  said  village  of 
West  Layton  to  the  village  of  Caldwill. 

That  tihe  appellant  is  lord  of  the  manor  of  West 
Layton,  and  the  whole  of  the  villa^  the  green,  and 
the  property  around  belongs  to  him. 

That  before  the  alleged  encroachment,  the 
portion  of  the  highway  which  croases  the  said 
village  green  was  wholly  unenclosed,  and  the  width 
of  the  metalled  road  crossing  the  green  was  8ft. ;  the 
grass  came  up  to  the  metaUed  road,  and  there  was 
no  difference  between  the  grass  adjoining  the 
metalled  road  and  the  rest  of  the  green. 

That  on  the  south  side  of  the  road,  crossing  the 
green  for  the  greatest  part  thereof,  the  ground 
sloped  gradually  from  the  metaUed  road  to  the 
extent  of  from  1ft.  to  2ft.,  or  an  average  of  l^ft.  all 
the  way  down  the  village  green,  and  on  the  north 
side  there  was  a  hollow  at  about  3ft.  distance  from 
the  metalled  road,  but  neither  the  slope  nor  the 
hollow  were  of  such  a  character  as  to  prevent 
carriages  or  other  vehicles  passing  along  or  cross- 
ing the  same,  if  it  were  necessary  to  do  so  for  the 
purpose  of  avoiding  any  carriage  or  other  vehide 
travelling  in  a  contrary  direction,  although  for  a 
few  feet  in  two  or  three  places  rather  more  than 
ordinary  care  would  require  to  be  taken  to  avoid 
any  danger  of  overturning.  On  the  east  side  of 
the  village  green,  before  entering  on  the  green, 
the  road  is  for  a  short  distance  enclosed  between 
hedges,  and  the  width  of  the  enclosed  part,  includ- 
ing the  waste  on  the  side  of  the  road,  is  12ft.  from 
hedge  to  hedge.    The  road  is  very  little  used. 

That  the  appellant  had  lately  enclosed  the  road 
across  the  said  village  green,  for  nearly  the  whole 
length  thereof  by  building  a  wall  on  each  side 
thereof.  The  said  wall  is  built  at  the  foot  of  the 
said  slope  on  the  south  side  of  the  road,  and  in  the 
said  hollow  on  the  north  side  thereof,  and  upon 
both  the  north  and  south  side  the  wall  is  built 
upon  the  green,  and  about  4ft.  from  the  metaUed 
road.     Tho  width  from  wall  to  wall  is  16ft. 

That  the  said  village  green  had  ffeuerally  been 
depastured  by  the  tenants  of  the  adjoining  fiyrms, 
and  the  public  have  always  been  accustomed  to 
ride  and  walk  or  take  carts  across  the  green  where 
sufficiently  level,  without  interruption,  but  they 
have  not  exercised  any  greater  or  other  right  oif 
passage  over  the  grass  acyoiniug  the  metalled  road 
than  they  have  over  the  rest  of  the  said  green, 
which  is  about  5  or  0  acres  in  extent,  and  extends 
in  width  from  80  or  100  yards  on  each  side  of  the 
road.  It  was  alleged  by  the  respondents  that  if 
two  carts  loaded  with  straw  or  hay  met  upon  the 
road,  one  or  other  would  have  to  go  on  ^e  grass, 
although  there  was  no  evidence  that  two  loaded 
carts  had  ever  been  seen  to  meet.  It  was  ad- 
mitted that  in  such  event  one  or  other  might  have 
to  go  on  to  the  grass. 
\     T\t  ^tta  coKiVieiySkfii^  Vs^  tho  appeUant  that  then 
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was  nothing  in  the  Highway  Acts  to  prevent  his 
building  on  his  own  laud  within  15ft.  oi  the  centre 
of  the  highway,  providing  that  he  did  not  build 
upon  the  highway  or  bouudaries  thereof,  and  it 
wae  also  contended  that  as  the  walls  were  built  on 
the  village  green,  and  at  the  distance  from  the 
metalled  road  above  stated,  but  leaving  no  more 
than  a  width  of  16fl.  between  wall  and  wall,  and 
that  as  the  part  of  the  green  on  which  the  walls 
were  built  (tnough  open  ground)  had  never,  as  the 
appellant  contended,  been  dedicated  to  the  public 
as  a  highway  to  any  greater  extent  than  the  whole 
green  had  been  deaicated,  the  walls  were  not  built 
upon  the  highway  or  sides  thereof,  so  as  be  an  en- 
croachment within  the  meaning  of  the  Acts,  and 
therefore  that  the  appellant  ought  not  to  have  been 
convicted. 

The  justices,  however,  being  of  opinion  that  the 
walls  had  been  built  upon  the  sides  of  the  high- 
way, leaving  only  a  width  of  16ft.  between  wall 
ana  wall,  and  that  the  appellant  had  thereby  en- 
croached on  the  said  highway  within  the  meaning 
of  the  27  &  28  Vict.  c.  101,  s.  51 ;  and  being  also 
of  opinion  that  by  reason  of  such  encroachment 
the  said  highway  had  been  reduced  in  width  to 
less  than  30ft.  between  the  fences  on  each  side 
thereof,  within  the  meaning  of  the  said  section, 
gave  their  determination  against  the  appellant  in 
the  manner  before  stated. 

The  question  for  the  opinion  of  the  court  is, 
whether,  upon  the  facts  above  stated,  the  appellant 
was  justified  in  building  the  walls  in  question,  only 
leavmg  a  width  of  16ft.  between  wall  and  wall,  or 
was  bound  to  leave  a  space  or  roadway  of  the 
width  of  30ft. 

If  the  court  should  be  of  opinion  that  the  appel- 
lant was  not  justified  in  building  the  walls  as 
stated  in  this  case,  the  conviction  is  to  stand,  but 
if  the  court  should  be  of  opinion  otherwise,  the  in- 
formation is  to  be  dismissed. 

Field,  Q.  C.  (with  him  HeracheU)  argued  for  the 
appellant. — The  section  under  which  tne  appellant 
was  convicted  is  the  51st  of  the  Highway  Act  1864 
(27  A  28  Vict.  c.  101.)  "From  and  after  the  passing 
of  this  Act,  if  any  person  shall  encroach  by  making 
or  causing  to  be  made  any  building  or  pit  or  hedge, 
ditch  or  ouier  fence,  or  by  placing  any  dung,  compost, 
or  other  materials  for  dressing  land,  or  any  rubbish, 
on  the  side  or  sides  of  any  carriage  way  or*  cart- 
way, except  for  the  purpose  of  improving  the 
road,  and  by  order  of  the  highway  board,  or  where 
there  is  no  highway  board,  of  the  surveyor,  he 
shall  be  subject  on  conviction  for  every  such  olfence 
to  any  sum  not  exceeding  40s.,  notwithstanding 
that  tne  whole  space  of  15ft.  from  the  centre  of 
sach  carriage  way  or  cartway  has  not  been  main- 
tained with  stones  or  other  materials  used  in  form- 
ing highways :  And  it  shall  be  lawful  for  the  justices 
assemoled  at  petty  sessions,  upon  proof  to  them 
made  npon  oath,  to  levy  the  expenses  of  taking 
down  such  building,  hedge,  or  fence,  or  filling  up 
such  ditch  or  pit,  and  removing  such  dung,  com- 
post, materials,  or  rubbish,  as  aforesaid,  or  restoring 
the  ii\jaiy  caused  by  the  removal  of  such  soil  or 
turfy  upon  the  person  offending.  Provided  always 
that  wnere  any  carriage  way  or  cartway  is  fenced 
on  both  sides,  no  encroachment  as  aforesaid  shall 
be  allowed  whereby  such  carriage  way  or  cartway 
shall  be  redaoed  in  width  to  less  than  30ft.  be- 
tween the  fences  on  each  side."  To  understand 
the  effect  of  this  provision,  it  is  necessary  to  con- 
the  previcmB  legislation  on  the  subject,  and 


the  authorities  upon  it.  The  case  of  Lowen  v.  Kaye 
(4  B.  &  C.  3)  was  decided  upon  13  Geo.  3,  c.  78,  ss. 
6  and  64,  by  which  a  person  wjis  liable  to  a  penalty  if 
he  *'  shall  encroach  by  making  any  hedge,  ditch,  or 
fence  on  any  highway  ;"  it  was  held  that  upon  an 
action  for  trespass  against  the  surveyor  for  pulling 
down  a  fence  which  plaintiff  had  erected,  so  that 
the  road  was  only  2411.  wide,  a  proper  question 
for  tl)e  jury  was  whether  the  fence  was  erected  on 
the  highway,  or  on  the  plaintiff's  soil.  By  5  &  6 
Will.  4,  c.  50  (The  Highway  Act  1835),  s.  63, "  where, 
in  this  Act,  any  matter  or  thing  is  directed  or  for- 
bidden to  be  done  within  a  certain  distance  of  the 
centre  of  a  highway,  that  portion  of  ground  shall  be 
deemed  and  taken  to  be  the  highway  which  has  been 
maintained  by  the  surveyor  as  highway  and  re- 
paired with  stones  or  other  materials  used  in  form- 
ing highways  for  the  six  months  immediately  pre- 
ceding." And  by  sect.  69  a  penalty  is  imposed,  "  if 
any  p>er8on  shall  encroach  by  making  or  causing  to 
be  made  any  building,  hedge,  ditch,  or  other  fence, 
on  any  carriage  way  or  cartway  within  the  distance 
of  lott.  from  the  centre  thereof."  Under  this  Act, 
it  was  held  that  the  erection  of  a  building  within 
15ffc.  of  the  centre  of  a  carriage  way  which  has 
been  repaired  by  the  surveyor  for  the  six  months 
preening,  but  not  on  any  part  of  the  highway 
which  has  been  lately  used  for  passage,  is  not  an 
encroachment  of  wnich  justices  can  take  sum- 
mary cognisance :  (GkaiJitvan  v.  llobinsan,  1  E.  & 
E.  25.)  "  The  encroachment,"  Wightman  J.  said 
in  his  judgment,  "  must  be  within  15ft. 
of  the  centre  of  the  highway,  and  also 
upon  that  which  is  highway."  Another  au- 
thority upon  this  69th  section  is  that  of  Maule  J., 
who  summed  up,  in  an  action  against  a  surveyor  for 
pulling  down  a  fence  built  by  the  plaintiff  by  which 
the  highway  was  rendered  only  22ft.  wide  :  "  In  order 
that  a  fence  put  up  bv  a  party  should  come 
within  the  provisions  of  the  statute  that  has  been 
cited,  two  things  must  concur,  the  one,  that  it  must 
be  within  15ft.  of  the  centre  of  the  road,  the  other, 
that  it  must  be  on  the  road.  If  an  encroachment 
was  made  by  putting  up  a  fence  at  the  edge  of  a 
road  as  wide  as  Portland-place,  that  would  not  be 
within  this  enactment,  because  it  would  not  be 
within  15ft.  of  the  centre  of  the  road.  So  if  the 
road  was  under  30ft.  wide,  and  the  encroachment 
was  at  the  side  of  it,  but  not  ou  the  road,  it  would 
on  that  ground  not  be  within  the  69th  section  of 
the  Highway  Act.  Here  we  find  that  there  is  a 
road  running  along  this  line,  but  that  the  two 
places  inclosed  never  were  parts  of  that  road,  as  no 
carriage  ever  did  or  could  go  along  the  steep 
bank  at  The  Pound,  or  over  the  rough  uneven 
ground  at  Nichols ;  and  if  these  places  at  which 
tne  fences  were  put  up  have  never  either  of  them 
been  used  by  the  public  as  a  part  of  the  road,  the 
surveyor  had  no  right  to  pull  aown  the  fences,  be- 
cause they  were  within  15ft.  of  the  centre  of  the 
road :  (Evaiis  v.  Oakley  Car.  &  Kir.  125.)  Now, 
under  the  last  Act  of  1864,  there  is  certainly  a 
change  in  the  language,  but  the  question  is 
whether  the  change  is  so  extensive  as  to  meet  this 
case.  There  must  be  an  encroachment,  which, 
according  to  Jacob's  Law  Dictionary,  **  Signifies 
an  unlawful  gainii^g  upon  the  right  or  possession 
of  another  man."  There  must,  therefore,  be  some 
injury  to  the  rights  of  the  public,  which  the  build- 
ing of  these  wsuls  cannot  be,  unless  this  ^a&^  \vad^ 
been  dedicated  tiO  \.^e  y'^^*  k.w«v^is^%  \ft  »c^a 
case  theie  Iqab  \)Qea  no  %\v!(^  ^k»^<;s^^I^s:n2L.  \^^iKss^- 


280 


MAGISTRATES'  CASES. 


Q.B.] 


Easton  (app.)  V.  BicuMOXD  Highway  Boabd  (resps.) 


[Q.B. 


BURN,  J. — ^Your  argument  is,  that  although  sect.  51 
of  the  Act  of  1864  was  pass^  to  overrule  Chapman 
V.  Eobiuson,  it  was  not  intended  to  overrule  Evans 
V.  Oal'Iey?^    Yes. 

Manisty,  Q.C.  (.vith  him  Cavn)  for  respondents. — 
In  some  cases  it  may  be  difficult  to  decide  what  is 
the  side  of  a  road,  but  it  is  clear  that  in  this  sec- 
tion the  side  must  mean  something  different  from 
the  carriage  way  or  cartway  itself.  In  Groi^e  v. 
West  (7  Taunt.  3i^),  cited  in  the  note  to  Evans  v. 
Oakley,  Gibbs,  C.J,  said ;  "  Prima  facui  the  pre- 
sumption is,  that  a  strip  of  land  lying  between  a 
highway  and  the  adjoining  close  belongs  to  the 
owner  of  the  close,  as  the  presumption  also  is  that 
the  highwav  itself  (u2  medium  filnm  vii^  does.  But 
the  presumption  is  to  be  confined  to  that  extent ; 
for  if  the  narrow  strif)  be  contiguous  to,  or  com- 
municate with  open  commons  or  larger  portions 
of  land,  the  presumption  is  either  done  away  or 
considerably  narrowed ;  for  the  evidence  of  owner- 
ship, which  applies  to  the  larger  portions,  applies 
also  to  the  narrow  strip  which  communicates  with 
them."  It  must  be  a  question  of  fact  in  every 
case  how  far  a  strip  by  the  road  is  the  side 
of  the  road,  and  here  in  effect  the  jus- 
tices have  found  that  the  public  had  a 
right  to  use  the  land  enclosed  by  the  appel- 
lant. [CocKBXJKN,  C.J. — The  words  of  the  case  do 
not  mean  that  the  whole  green  is  a  highway,  but 
they  are  express  that  the  public  liave  not  exercised 
any  greater  or  other  rignt  of  passa{;e  over  the 
grass  adjoining  the  metalled  road  than  they  have 
over  the  rest  of  the  green.  Mellok,  J. — The 
justices  do  not  find  that  these  strips  were  dedicated 
to  the  public]  They  find  that  it  was  used  by  ?  he 
public.  [Mellor,  J. — Yes ;  but  they  tell  us  the 
kind  of  user,  in  order  that  we  may  judge  of  its 
effect.]  Taking  the  case  as  it  is,  clearly  this  is 
not  like  Evans  v.  Oakley,  where  the  strip  by  the 
side  of  the  highway  could  not  be  used  as  a  road. 
Lord  Denman  said,  in  EUcoodv.  IfvWn  (6Q.  B.  4<.>i») : 
"  Where  a  highway  passes  through  an  inclosed 
country,  it  is  not  the  formed  road  merely  (whether 
of  pavement,  gravel,  or  other  material),  but  the 
whole  space  from  fenc«  to  fence  wliich  is  the  high- 
way ;  and  an  obstructi(m  in  any  part  is  ennally  the 
subject  of  an  indictment.  The  extent  of  a  highway, 
where  it  passes  over  a  common,  is  frequently  still 
more  indefinite  to  the  right  and  left  of  what  may 
bo  the  ordinary  passage.*  Even  if  your  Lordships 
hold  that  the  side  of  a  carriage  way,  to  be  within 
the  Act  must  be  dedicated  to  the  public,  I  would 
ask  that  the  case  should  bo  sent  back  to  the  magis- 
trates, in  order  that  they  may  find  the  iiicta  on  that 
point.  '[Blackburn,  J. — I  see  nothing  in  the  case 
to  show  us  that  the  public  had  any  right  to  go 
over  the  grass  upon  wnich  the  walls  are  built.] 

CocKBURN,  C.J. — In  this  case  1  am  of  opinion 
that  the  conviction  was  wrong,  and  that  there  was 
no  encroachment  on  the  ap|iellant*8  part  within 
the  meaning  of  the  51st  sei'tiou  of  the  Act  of  Ibiyk 
It  is  suggested  by  Mr.  Field  that  this  provision 
was  not  intended  in  any  way  to  iiiterfeix?  with  or 
limit  the  ruling  of  Maule,  J.  in  Evans  v.  Oakh^y, 
and  I  think  that  its  object  certainly  was  rather  to 
meet  the  circumstances  of  Chapman  v.  Itohinson, 
and  to  set  aside  that  decision  so  far  as  it  was 
thereby  held  that  this  erection  of  a  building  by  the 
side  of  a  highway  was  not  an  encroachment,  unless 
the  place  upon  which  it  was  built  had  been 
lately  used  for  passage.  It  seems  to  me  that  the 
recent  enactmout  on  the  subject  was  merely  meant 


to  meet  the  case  of  a  highway  wider  than  the 
metalled  road.  And  the  true  constmction  of  the 
statute  is,  not  that  it  should  include  the  case  of 
building  upon  rough  or  waste  land  by  the  side  iif 
the  road,  which  could  not  possibly  be  used  bv  the 
public,  but  it  is  intended  for  the  case  of  building 
upon  t'  at  ]>art  of  a  highway  which  is  not  metalled 
or  gravelled,  but  which  has  been  dedicated  to  the 
public.  This  is  reasonable ;  for  the  rough  groond 
by  the  side  of  the  road  might  be  such  as  could 
never  have  been  part  of  the  highway,  and  it  would 
be  a  confiscation  of  the  owner's  property  to  hold 
that  he  could  not  build  upon  it.  But  it  woald  be 
reasonable  that,  whatever  was  part  of  the  highway, 
though  not  gmvelled,  should  be  protected  and  pre- 
served for  the  pubhc,  and  this  would  be  no  inter- 
ference with  tne  rights  of  the  owner,  who  has, 
indeed,  abandoned  all  his  rights  to  the  strips  bj 
the  side  of  the  road  when  he  dedicated  them  to 
the  public.  There  could  be  no  hardship  or  injus- 
tice m  this ;  and  by  nutting  such  a  coilstraction  on 
the  Act,  the  fair  ana  proper  objects  of  the  Legis- 
lature would  be  attamea,  and  all  rights  and  inte- 
rests would  be  reconciled  and  regarded.  Apidying 
this  principle  to  the  present  case,  the  land  by  the 
side  of  the  road,  which  formed  no  part  of  the 
highway,  was  not  within  the  enactment,  and  there- 
fore the  magistrates  were  wrong  in  convicting 
the  appellant  for  an  unlawful  encroachment  on  tt^ 
highway,  ii*,  as  we  understand  the  case,  the  pieces 
of  grass  between  the  new  walls  and  the  mcHialled 
road  had  never  been  dedicated  to  the  public. 

Blackburn,  J. — I  also  think  that  the  magistrates 
have  here  mistaken  the  meaning  of  this  Act,  bat 
I  consider  that  theirs  is  a  very  natural  mistake  to 
fall  into.  When  a  highway  exists  of  which  a  part 
only  is  metalled  road,  it  is  generally  a  question  of 
fact  how  much  between  the  fences  is  included  in 
the  highway.  Prima  facie,  the  whole  of  it  is  higli- 
way,  but  this  may  be  rebutted  by  evidence,  aiid 
the  facts  of  this  case  seem  to  show  that  none 
but  the  metalled  part  of  this  green  was  highway. 
Now  at  common  law  encroachments  on  the  high- 
way, whether  it  was  gravelled  or  not,  were  nnlamol 
and  indictable.  The  early  statutes,  giving  magis- 
trates summary  jurisdiction  (13  G^eo.  3,  c.  78  and 
5  &  6  Will.  4,  c.  50)  were  restricted  to  the  metalled 
or  gravelled  part.  The  two  cases  cited  (GhawMM 
V.  Robinson  and  Evans  v.  Oakley)  were  clearly 
right.  Tlie  recent  Act  simply  adopted  the  principal 
of  the  common  law,  and  related  to  the  whole  high- 
way, gravelled  or  not.  But  it  did  not  go  beyood 
the  boundaries  of  the  highway,  and  therefore  the 
magistrates  in  this  case  were  wrong.  The  Leffis- 
lature  had  a  right  to  take  away  people*8  ri^ts 
without  com|)ensation,  but  it  was  not  to  be 
presumed  that  they  had  done  so  without  clear  and 
t^x press  words  to  that  effec*t.  To  Imve  taken  any 
land  which  was  no  ])iirt  of  the  highway  wo  ild  have 
had  this  ctfect,  and  that  construction  did  not 
ap|)ear  to  Ix?  nxjuii'ed  to  carry  out  the  object  of  the 
Act.  The  phrase,  "  on  the  side  or  sides  of  the 
highway,'*  therefore,  was  to  be  confined  to  thott 
parts  which  belonged  to  the  highway.  The  con- 
viction, therefore,  will  be  quashcwi. 

Mellor,  J. — I  am  of  the  same  opinion.  I  think 
that  it  was  not  the  intention  of  the  Legislature  fco 
take  away  any  person's  property.  Therefore,  if  on 
the  sides  of  the  carnage  way  there  were  any 
pieces  of  land  not  included  in  the  highway,  they 
were  protected  from  the  penalty  of  encroachment; 
but  if  they  were  pieces  of  land  by  the  sides  of  tha 
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jr,  and  forming  part'  of  that  which  had  been 
id  to  the  public,  the  ownea  of  the  ueigh- 
;  soil  had  no  right  to  build  upon  them. 
agree  that  there  is  no  evidence  of  dedica- 
the  public,  and  I  think  the  magistrates  have 
rpreted  the  Act. 

Judgment  for  appellant: 
•neys :    PcUtlson,  Wlgg,  and  Co. ;    and  /.  L. 
for  /.  R,  Tomlirit  Richmond,  Yorkshire. 


iBOROUGH  Union  (apps.)  v.  Welch  (reap.). 
roehial  Assessment  Act  (6  tj*  7  WIU.  4,  c.  l>()), 
-Expenses    necessary   to   command    rent — 
uige  rate  uihder  Local  Act — Taxes  payable  hy 
jrd, 

Overton  Ih-ainage  Act  1860  ^/w  owners  and  pro- 
T8  of  land  in  Nottinghamshire  were  cJiarged 
enibaiikment  and  drainage  works,  witlioiU 
^  the  annual  value  of  tite  n*}ighbouring  lands 
I  he  coneiderahly  diminisfied.  The  rates  so 
ed  were  made  payable  by  tlie  occupiers,  wtio 
^uthorised  to  deduct  the  amountfrom  their  rent : 
\at  the  average  annual  cost  of  the  woi'ks 

to  be  deducted  from  the  occupier's  rent,  in 

to  estimate  the  net  annual  value  under  the 
'Ji'ial  Assessm^mt  Act  1886. 
eal  from  the  decision  of  justices  in  special 
I  in  the  matter  of  a  poor  rate,  the  Court 
-ter  Sessions  confirmed  the  decision  of  the 
tices,  subject  to  the  following  case : 
respondent  is  a  farmer  and  occupier  of  cer- 
ida  in  the  parish  of  Misterton,  m  the  poor 
on  of  GrainsDorough,  and  the  Duke  of  ^Port- 
the  owner  and  proprietor  of  the  said  lands, 
r  the  provisions  of  a  local  Act  (23  &  24 

cliv.),  called  the  Everton,  &c..  Drainage 
0,  which  is  to  be  taken  to  form  part  of  this 
d  which  was  "  An  Act  to  Consolidate  into 
b  and  to  Amend,  Extend,  and  Enlarge  the 

and  Provisions  of  the  several  Acts  for 
cing  and  Draining  certain  Low  Lands  and 
8  in  the  Parishes  or  Townships  of  Everton, 
ath,  Gringley-on-the-Hill,  Misterton,  and 
Ingham,  in  the  county  of  Nottingham,  and 
e  further  and  better  Provision  for  such 
bnent  and  Drainage,"  the  said  lands  in  the 
)f  Misterton,  so  occupied  by  the  respondent 
isaid,  became  liable  to  be  rated,  and  have 
bed,  under  the  58th  section  of  the  said  Act, 
year  since  the  passing  of  the  said  Act,  for 
poees  for  which  the  said  Act  was  passed,  in 
n  of  2\)l.  5«.,  and  a  similar  rate  will  be 
i  in  future  years. 

)uke  of  Portland,  the  owner  and  proprietor 
laid  lands  as  aforesaid,  has  duly  paid  the 
m  when  required,  and  the  same  has  not 
id  by  the  respondent  at  any  time, 
respondent  was  rated  in  the  poor  rate 
1  against,  which  was  made  in  accordance 
B  viuuation  list  then  in  force  for  the  parish 
srton,  as  under : 
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frhole  rate  raised  under  the  said  Act  is 


spent  in  each  year  in  maintaining  drainage  works. 
No  portion  of  it  is  expended  in  constructing  new 
works,  or  in  paying  back  money  borrowed  in 
former  years,  or  in  interest  on  such  moneys. 

Without  such  drainage  rate  the  drainage  works 
by  which  the  land  occupied  by  the  respondent  is 
drained  could  not  be  maintained. 

Without  such  drainage  works  as  those  iust 
mentioned,  the  land  occupied  by  the  respondent 
would  be  under  water  at  certain  seasons  of  the 
year,  and  could  not  be  maintained  in  its  present 
stato,  and  the  annual  value  thereof  would  be  con- 
siderably diminished. 

In  assessing  the  respondent  to  the  above  poor 
rate,  no  deduction  or  allowance  whatever  was  made 
for  or  in  respect  of  the  said  drainage  rate  of  297.  5«. 
in  arriving  at  the  net  rateable  value.  In  other  re- 
spects the  respondent  admits  that  the  assessment  is 
proper  and  just.  But  the  respondent  appealed 
agamst  the  rate  to  the  justices  in  special  sessions 
for  the  petty  sessional  division  of  East  Betfoixl 
on  the  ground  that  he  was  entitled  to  deduct  the 
said  sum,  and  the  said  justices  decided  that  he  was 
so  entitled. 

The  present  appellants  then  appealed  to  the 
Court  of  Quarter  Sessions,  upon  the  ground  that 
no  deduction  whatever  ought  to  be  made  for  or  in 
respect  of  the  said  drainage  rate,  and  the  appeal 
was  heard  at  the  adjourned  Quarter  Sessions  for 
the  county  of  Nottingham,  held  at  Newark,  on  the 
24th  day  of  Oct.,  1870,  before  John  Evelyn 
Denison,  Esq.,  chairman,  and  a  bench  of  magis- 
trates. The  said  Court  of  Quarter  Sessions,  under 
the  circumstances  above  mentioned,  thought  that 
th(^  expenses  of  maintaining  such  drainage  works 
were  expenses  necessary  to  maintain  the  said  land 
in  a  state  to  command  the  rent  at  which  the  said 
land  was  assessed  in  the  said  rate,  and  gave  judg- 
ment for  the  respondent;  but  granted  this  case 
for  the  (3ourt  of  Queen's  Bench,  and  ordered  that 
the  costs  of  the  appeal  and  of  this  case  should 
abide  the  event. 

The  question  for  the  opinion  of  this  court  is, 
whether  the  said  drainage  rate  of  297.  bs.  ought  to  be 
deducted  from  the  gross  estimated  rental  of  the 
said  lands. 

If  the  court  should  be  of  opinion  that  the  re- 
spondent is  entitled  to  the  said  deduction,  the  order 
of  sessions  to  be  confirmed. 

If  the  court  should  be  of  opinion  that  th^  re- 
spondent is  not  entitled  to  the  said  deduction,  the 
order  of  sessions  to  be  quashed. 

Cave  (with  him  Metlor)  for  respondent. — ^The 
question  in  this  case  arises  under  the  Parochial 
Assessment  Act  1836  (6  &  7  WiU  4,  c.  96),  s.  1, 
which  enacts  that  "  no  rate  for  the  relief  of  the 
poor  in  England  and  Wales  shall  be  allowed  by 
any  justices,  or  be  of  any  force,  which  shall  not 
be  made  upon  an  estimate  of  the  net  annual  value 
of  the  several  hereditaments  rated  thereunto;  that  is 
to  say,  of  the  rent  at  which  the  same  might  reason- 
ably bo  expected  to  let  from  year  to  year,  free  of 
all  usual  tcnant*s  rates  and  taxes,  and  tithe  com- 
mutation rentcharge,  if  any,  and  deducting  there- 
from the  probable  average  annual  cost  of  the 
repairs,  insurance,  and  other  expenses,  if  any, 
necessary  to  maintain  them  in  a  state  to  command 
such  rent."  By  the  62nd  section  of  lihe  local  Act, 
"  The  tenant  or  occupier  of  any  lands  and  srounds 
embanked  and  drained,  or  intended  to  oe  em- 
banked and  drained  by  virtue  of  this  Act,  is  hereby 
authoriaed  and  required  to  pay  such  sum  and  suma 
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of  money,  not  exceeding  half  a  yearns  accruing  rent, 
as  shall  be  assessed,  taxed,  or  charged  upon  the 
owner  or  proprietor  of  any  such  lands  or  grounds 
in  his  occupation,  and  to  deduct  the  same  out  of 
his  rent  then  due  or  accruing  due ;  and  every 
tenant  or  occupier  who  shall  make  such  payment 
shall  be  acquitted  and  discharged  for  so  much 
money  as  the  sum  he  shall  so  pay  shall  amount 
unto,  as  if  the  same  had  been  actually  paid  unto 
the  person  to  whom  his  rent  was  due  and  pay- 
able. '  This  deduction  is  claimed  by  the  respondent, 
not  as  a  tenant's  rate,  but  under  the  last  branch  of 
the  above  section  of  the  Parochial  Assessment  Act, 
as  expenses  necessary  to  maintain  the  land  in  a 
state  to  command  the  rent.  The  case  finds  that, 
without  these  drainage  works,  the  annual  value  of 
the  land  would  be  considerably  diminished. 
[Stopped  by  the  court.] 

Lawrance  and  Horace  Smith  arpied  for  the  ap- 
pellants.— All  expenses  to  be  deducted  from  the 
estimate  must  be  vjusdem  generis  with  those  which 
are  expressly  mentioned  in  the  section.  The  dis- 
tinction between  these  drainage  expenses,  and  re- 
pairs or  insurance,  is  that  the  latter  are  exi^enses 
which  a  tenant  would  have  to  calculate  upon 
as  the  cost  of  his  holding,  additional  to  the  rent, 
whilst  the  former  is  a  tax  expressly  imposed  upon 
the  landlord,  and  payable  bv  him,  whether  his  land 
is  let  or  not,  for  the  beneht,  not  of  his  own  land 
only,  but  also  for  the  whole  district.  The  tenant's 
expenses,  which  are  to  be  deducted  from  the  esti- 
mate, vary  according  to  the  nature  of  the  tenement 
and  the  land  in  each  case,  but  the  cost  of  drainage 
to  each  proprietor  de|)ends  only  upon  the  quantity 
of  land  which  he  owns.  In  the  case  of  lieij.  v. 
Vange  (3  Q.  B.  242),  the  appellant  had  received 
a  grant  of  land  in  fee,  subject  to  a  liability  to  keep 
up  an  embankment  which  was  necessary  to  main- 
tain the  lands  in  the  neighbourhood  in  a  state  to 
command  the  rent  from  a  tenant,  or  to  be  capable 
of  occupation  by  the  owner ;  it  was  held  that  the 
appellant  was  rateable  to  the  poor  for  the  full 
annual  value  of  his  land,  without  deduction  on 
account  of  the  expense  of  the  embankment. 
[Blackburn,  J. — The  question  there  seems  to  have 
been  whether  the  whole  expense  of  the  embank- 
ment ought  to  be  deducted  from  the  appellant's 
assessment,  and  not  whether  he  had  a  right  to 
have  his  proportion  deducted.]  Certain  deductions 
were  allowea  in  lieg.  v.  Hall  Bare  (5  B.  &  S.  785), 
but  the  reasons  given  by  the  court  for  allowing 
them  do  not  apply  to  this  case.  The  expenses 
here  are  analogous  to  the  salary  of  a  curate :  {Reg. 
V.  Shsrford^  L.  Kep.  2  Q.  B.  503.)  The  case  of  Re^. 
v.  Adanies  (4  B.  &  Ad.  60)  is  distinguishable  from 
this,  in  that  the  sewers*  rate  there  considered  was 
imposed  only  on  some  of  the  lands  in  the  parish. 

Blackburn,  J.  —  I  think  this  annual  cost  of 
draining  these  lands  is  one  of  the  **  expenses  reces- 
sary  to  maintain  them  in  a  state  to  command  the 
rent."  From  the  facts  found  in  the  case,  it  ap- 
pears that  this  farm  is  part  of  a  wet  fen,  in  order 
to  cultivate  which  it  is  necessary  to  maintain  these 
drainage  works.  By  the  local  Act  the  cost  of  the 
works  IS  apportioned  among  the  landlords  of  the 
district,  ana  the  Duke  of  Portbind  pays  his  pro- 
portion for  this  estate.  Why  is  not  this  an  ex- 
pense necessary  to  maintain  the  land  in  a  state  to 
command  the  rent  P  It  is  contended  that  all  su(*li 
expenses  must  be  cjiisdnm  generis  with  those  of 
which  the  Annnftl  costs  arc  exprea&ly  deducted  in 
^e  section ;  bat  I  am  unablo  to  peroeWe  'W^y  tibia 


expense,  which  is  necessary  to  keep  off 
not  ejn^dt'in  gefien's  with  insurance,  which  is 
sary  to  keep  off  fire.  It  is  also  said  that  repain 
and  insurance  are  exfienses  which  vaiy  in  each  pir- 
ticular  estate,  and  that  this  is  an  expense  which 
applies  in  the  same  way  to  all  the  neighbounng 
farms,  which  are  compelled  to  club  together  to 
defray  them  in  shares  proportionate  only  to  their 
extent.  The  Legislature  has  impoeed  this  nls 
primarily  upon  the  occupiers,  bat  for  oertaintj 
m  the  distribution  of  the  burden  the  ownen  an 
liable.  This  is  like  the  case  of  Bex  ▼.  Adame$,  and 
I  do  not  see  why  these  expenses  should  not  be  de- 
ducted from  the  assessment  in  the  sime  way  n 
the  sewers  rate  was  deducted  there. 

Mellor,  J. — I  am  of  the  same  opinion.  The  ap- 
pellant's argument  is,  that  unless  theyaro  incomd 
for  tenant's  rates  or  taxes,  no  expenses  oueht  to  be 
deducted  from  the  estimated  rentaL  The  laat  part 
of  the  section,  however,  must  also  be  considend; 
and  we  should  deduct  the  other  expenses  upon  the 
lands  which  are  necessary  to  mMfifcain  them  in  a 
state  to  command  the  rent.  These  drainage  fsi' 
penses  are  clearly  necessary  to  command  the  not, 
and  it  is  not  material  in  my  opinion  whether  tkcj 
are  paid  by  the  tenant  or  the  landlcnrL  It  seems 
to  me  that  these  expenses  are  certainly  in  prin- 
ciple ejundem  generis  with  those  expressly 
tioned. 

Judgment  for  retpomdmL 

Attorneys  for  appellants,  Thomas  H.  and  J.  E. 
Oldman^ 

Attorneys  for  respondent,  C.  and  J,  AUem  and 
Son,  for  Newton  and  Jones,  East  Betfoid. 


Knaresborougu  Union  (apps.)  v.  Patelkt  Bbiou 

Union  (resps.) 

Status  of  irremovability  of  a  pauper — Breatk  pf 
residence — Legal  rigid  to  return. 
In  June  1868  a  pauper  sold  off  some  of  her  fint 
tnre,  and  removed  tlie  rest  to  a  spare  room  wAr 
hmse  of  her  hrotlier- in-law,  with  whom  akisltffsi 
off  and  on  until  Jan.  1869.     She  then  weni  Mfi 
and  stayed  tciUi  other  ielations  and  at  oaoip 
tnttry  in  other  unions  aiUil  after  8ej^emberi^&d 
ijear,  when  sht*.  returned  to  tlw  house  ofherhnAst 
in-law  as  hef>re.    In  May  1870  she  fode  a  eoMafi 
in  the  same  union  as  that  of  Hie  house  in  wM 
she  was  staying,  and  ptU  JierfumUure  inio  iL  b 
tJie  following  vwnth  she  hecams  eharyeaHe  ts  fli 
union. 
The  quartt*r  sessions  found  thai  the  pauper  hd 
w)   legal   right  to    return  to   the    house  «f  br 
brother-in-law  after  her  departure  in  Jau,  18fi9» 
and  therefore  held  that  she  had  not  aoquirti  i 
statns  of  irretnovabiliiy  in  Hioi  union* 
The  court  sent  the  case  back,  in  order  thai  thejn^^ 
miglii  find  a^  a  fact  whetlter  or  not  her  hroiktr^isr 
law  intended,  when  she  went  away^  to  reeeirt  h0 
again  as  before ;  athd  intimated  that  their  juif 
inent  would  depend  upon  that  fact. 
Upon  appeal  to  the  Einphany  Quarter  Sessions  ^ 
the  West  Riding  of  Yorkshire,  held  at  Wakefidi 
on  the  2nd  Jau.  1871,  against  an  order  tor  the  fe* 
moval  of  Ahce  Sliuger,  a  pauper,  from  the  Patd^ 
Bridge  Union  to  the  Knaresborou^di  UnioB^  tf* 
sessions    confirmed    the    order,    snl^ect  to  ttt 
opinion  of  the  court  on  the  following  case : — 
.      At  the  trial  of  the  appeal  beforetDe  acsaioiii  it 
\  'sv^a  '^x^N^  VSbaki  Aim  Slinger,  the  pvuftr  M 
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It  settled  in  the  Knaresborough  Uuion.  The 
uuits  then  relied  on  a  ground  of  appeal, 
1  alleged  that  Alice  S linger  had  gained  a 
B  of  irremovBbility  in  the  Pateley  Bridge 
n  by  the  requisite  residence,  actual  or  con- 
tive,  of  one  year. 

appeared  that  the  pauper,  who  had  previously 
90.  in  Leeds,  gave  up  ner  house  in  that  town 
ine  1868,  and  sold  off  some  of  her  furniture. 
[ie  22nd  of  the  same  month  she  came  to  the 
5  of  her  brother-in-law,  Mr.  Hainsworth,  who 
jrmer  residing  in  Bishop  Thornton,  a  tovniship 
a  the  Pateley  Bridge  union.  The  remainder 
r  furniture  was  brought  to  his  house,  where 
ks  stowed  away  in  a  spare  room  which  the 
Mr  did  not  occupy,  ana  she  lived  there  till 
ttmas  1868,  except  during  several  short 
is,  which  she  spent  at  the  houses  of  her 
ler,  Mr.  Stead,  also  of  Bishop  Thornton,  and 
r.  Ellis,  of  Clint,  a  township  adjoining  Bishop 
iton,  and  in  the  same  umon.  As  one  of  the 
sses  said,  "she  moved  about  among  her 
cms." 

Jan.  1869  the  pauper  left  Mr.  Stead's,  where 
ras  then  staying,  and  was  absent  from  the 
I  for  six  weeks,  on  a  visit  to  a  nephew,  who 
38  at  Knaresborough,  in  the  appellant's  union, 
le  purpose  of  keeping  house  for  him,  in  con- 
!nce  of  his  sister's  temporary  absence,  but 
aed  to  Mr.  Stead's,  at  Bishop  Thornton,  and 
ned  in  the  union  either  with  Mr.  Hainsworth, 
ith  Mr.  Stead,  or  with  Mr.  Ellis,  with 
>rt  interval  (in  which  she  paid  a  visit  to  a 
e  relative  at  Harrogate,  for  the  purpose  of 
ng  her  in  her  confinement)  till  the  end  of 
imber.  Owing  to  an  accident  she  was  taken 
i  infirmary  at  Leeds,  without  the  union,  where 
3inained  five  weeks,  afler  which  she  stayed  in 
J  on  a  visit  to  her  daughter  for  a  fortnight. 
it  with  her  daughter  at  Leeds  she  applied  to 
mitted  into  the  institution  of  the  Sisters  of 

(^  there,  but  did  not  succeed  in  her  application, 
timately  returned  to  thePateley  Bridge  Union, 
;  first  for  a  night  or  two  to  Mr.  Ellis,  of  Clint, 
ise  neither  Mr.  Hainsworth  nor  Mr.  Stead 
receive  her  just  then,  but  afterwards  living 
frat  Hainsworth's,  and  partly  at  Stead's,  until 
1,  1870,  when  she  took  a  cottage  in  the  same 
i«  and  removed  her  furniture  to  it.  She  had 
l^reement  or  legal  title  to  live  either  at  Mr. 
sworth's  or  Mr.  Stead's,  but  it  appeared  that 
as  allowed  to  live  with  them  as  a  poor  relation 
f  charity.  On  the  20th  June  1870,  she  became 
;eable  to  the  Pateley  Bridge  Union. 
was  not  contended,  on  behalf  of  the  respon- 
i,  that  the  pauper  had  not  actually  lived 
iently  lon^  in  their  union  to  give  her  a  status 
removability  by  construction,  if  she  were, 
r  the  circumstances,  capable  of  possessing 
an  anivMks  revertendi  as  would  give  rise  to 
nstructive  residence  during  the  periods  of 
loe  above  set  forth.  But  it  was  argued  that 
NUiper,  not  having  before  May  1870  had  any 
i  of  her  own,  or  place  of  residence  in  the 
i  to  which  she  had  a  right  to  return,  had  not 
Bd  there  within  the  meaning  of  the  Acts 
ing  and  defining  irremovability,  and  could 
fl>fB  such  animus  reverfeiidi  thither, 
d  Bessions  confirmed  the  order,  subject  to  a 

»  qaestioii  for  the  opinion  of  the  court  is 
they    were  right.     If  the  court  should 


think  they  were,  the  order  of  sessions  confirming 
the  order  of  removal  is  to  stand.  If  otherwise,  both 
orders  are  to  be  quashed. 

Maide,  Q.C.  and  WcMy  appeared  for  the  respon- 
dents.— ^These  absences  of  the  pauper  from  the 
respondents'  union  were  sufficient  to  constitute  a 
break  of  residence  fatal  to  her  status  of  irremov- 
ability in  that  union.  In  Reg,  v.  Glossop  Union 
(13  L.  T.  Rep.  N.  S.  672 ;  L.  Rep.  1  Q.  B.  227),  it 
was  held  that  a  pauper's  intention  to  return  was 
immaterial  when  she  had  no  residence  of  her  own 
to  return  to.  And  in  Reg.  v.  Stourbridge  Union 
(U  L.  J.  179,  M.  C. ;  12  L.  T.  Rep.  N.  S.  542),  a 
pauper  left  a  parish  in  which  he  had  occupied 
lodgings,  intending  to  return  as  soon  as  his  trade 
became  better;  he  did  not  retain  his  lodgings, 
but  left  some  old  clothes  there  in  the  hands  of  the 
landlord,  and  in  his  absence  his  lodgings  were  not 
occupied,  and  he  could  have  had  them  at  any  time 
on  his  return.  Afler  three  months'  absence  he 
returned.  It  was  held  that  the  pauper  was  not 
constructively  resident  in  the  parish  during  the 
three  months,  and  that  the  absence  formed  a  break 
in  the  residence.  [Blackburn,  J. — The  case  finds 
that  this  pauper  had  no  legal  right  to  return,  but 
it  does  not  state  whether  her  friends  would  receive 
her  or  not.] 

Campbell  Foster  appeared  for  the  appellants,  but 
was  not  heard. 

Blackburn,  J. — It  is  not  necessarily  a  legal 
right  to  return  which  constitutes  a  constructive 
residence  sufficient  to  create  a  status  of  irremov- 
ability. It  would  be  monstrous  to  say  that  an 
absence  of  this  kind  would  be  a  break  of  residence, 
if  not  only  this  pauper  herself,  but  the  relations 
whom  she  left,  entertained  an  intention  that  she 
should  come  back.  If,  however,  her  relations  had 
at  the  time  of  her  last  departure  in  Jan.  1869  no 
intention  to  receive  her  a^ain  to  live  with  them  as 
before,  she  would  come  within  the  rule  of  Reg.  v. 
Olossop  Union  and  Reg.  v.  Stonrbridge  Union. 
On  this  point  the  case  is  ambiguous,  and  must  go 
back  to  be  restated.  With  this  intimation  the 
justices  will  probably  be  able  to  dispose  of  the 
matter. 

Mellor,  J.  concurred. 

Attorneys  for  appellants,  PcUcrsoi^  Snow,  and 
Barney,  for  Powells,  Knaresborough. 

Attorney  for  respondents,  John  Scott. 


Wednesday,  Nov.  15. 

Second  Court. 

Gill  (app.)  v.  Bright  (resp.) 

Wine  and  Beerlwnse  Act  Amendment  Act  1870- 
(33  ^  34  Vict.  c.  29),  s.  IS— Seizure  and  sale  of 
liquors  in  suspected  houses — Right  of  owner  to  be 
heard. 

The  Wine  and  Beerhouse  Act  Am^yidment  Act  1870,. 
sect.  15,  gives  a  justice  power  upon  inform^ion  to- 
grant  a  warrant  to  seize  liquors  in  a  suspected 
Jiouse,  and  provides  thai  "any  liquor  seized  in 
pursuance  of  this  sedimh  sImU  be  sold  in  such 
WMrvner  as  two  justices  in  petty  sessions  may 
direct,^*  Two  justices  refused  to  aUow  the  owner 
of  soms  liquor,  seized  under  this  section,  to  be  heard 
in  explanation,  or  to  cross-examiiie  the  infonner, 
amd  ordered  the  Uquor  to  be  sold. 

Held  upon  a  case  stcUted^tttaJt  th^  ^nQTdA  oj  ^>va  %w^vm 
impked  that  tHe  owner  should.  "Kaoe  au  cn^-gondwurArM 
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QiLL  (app.)  V.  Bright  (reap.) 


[Q.B. 


of  gliotoing  cause  why  his   liqitor  should  not  be 
sold. 
This  was  a  case  stated  by  two  of  Her  Majesty's 

J'nstices   of   the  peace  in   and  for  the  county  of 
)evon,  under  the  statute  20  &  21  Vict.  c.  4:3. 

On  the  2v>th  April  1871,  Richard  Bright,  a  police 
constable,  deposed  to  an  information  which  he  laid 
before  De  Castro  Fisher  Lyne,  Esq.,  a  justice  of 
the  peace  for  the  county  of  Devon,  under  the 
33  &  34  Vict.  c.  29,  of  which  the  following  is  a 
copy: 

Devon  to  wit.  The  information  and  complaint  of 
Biohard  Bright,  of  the  pan-^h  of  Stoke  Gabriel,  in  the 
aaid  oonnty,  police  oonstable,  taken  thit)  29th  April  1871, 
before  the  nnaersigned,  one  of  Her  Biajc^ty's  justioei*  uf  the 
peace  in  and  for  t  ho  county  of  Devon,  who  saith  that  he 
ne  had  reasonable  ground  to  believe  that  certain  fer- 
mented, distilled,  or  excisoablo  liquors  of  sweets  are 
being  unlawfully  sold  or  kept  for  •  ale  at  certain  premises 
in  the  occupation  of  one  Thomas  Gill,  jun.,  at  Churston 
Ferrers,  in  the  said  county,  and  he  therefore  prays  that  a 
warrant  may  be  graated  him  to  enter  the  said  premises, 
and  to  search  for  and  seize  such  liquors  which  there  is 
reasonable  ground  to  suppose  are  in  such  premises  or 
place  for  unlawful  sale  contrary  to  law. 

BlCHARD  BaiaHT. 

Taken  and  sworn  before  me  on  thi^  day  and  year  first 
above  written,  at  Paington,  in  the  said  county. 

De  Castro  F.  Ltne. 

Tlie  said  De  Castro  Fisher  Lyne,  Esq.,  as  such 
justice  of  the  peac«,  in  the  exercise  of  the  discre- 
tion given  to  him  by  the  said  Act,  thereupon 
issued  his  warrant  to  the  said  Richard  Bright, 
authorising  him  to  enter  and  search  the  premises 
of  the  said  Thomas  Gill  the  younger,  and  seize  any 
oxciseable  liuuors  found  thereupon.  The  said 
Richard  Brignt  executed  the  warrant  aforesaid  on 
the  29th  April  last,  and  there  found  on  the  pre- 
mises of  the  said  Thomas  Gill  the  younger,  six 
pipes  of  cider,  which  he  then  seized  and  conveyed 
ui  safe  custody. 

On  the  3rd  May  1871,  he,  the  said  Richard 
Bright  gave  notice  to  the  said  Thomas  Gill,  the 
younger,  under  the  hand  and  seal  of  Henry  Studdy, 
Esq.,  one  of  Her  Majesty's  justices  of  the  peace 
for  the  said  county,  that  he  the  said  Richard 
Bright  would  apply  for  an  order  for  the  sale  of 
the  said  cider  on  Wednesday,  the  10th  May  1871, 
at  the  court  room,  Brixham,  in  the  said  county, 
when  and  where  the  said  Thomas  Gill  the  younger 
might  attend  and  show  cause  why  the  said  cider 
should  not  be  sold,  as  the  law  directs. 

On  the  said  10th  May,  two  justices  of  the  peace 
in  petty  sessions  assembled  at  tne  court  room  at 
Bnxham  aforesaid,  when  the  said  Richard  Bright, 
hereinafter  called  the  respondent,  for  whom  Mr. 
F.  R.  Carter,  solicitor,  of  Torquay,  appeared,  and 
the  said  Thomas  Gill  the  younger,  hereinafkir 
called  the  appellant,  for  whom  Mr.  Baker,  solicitor, 
of  Nfwton  Abbot,  appeared,  were  present ;  and  the 
respondent  gave  the  following  evidence. 

Richard  Bright,  having  been  duly  sworn,  saith  : 

I  am  a  police  constable,  living  at  Stoke  Gabnel.  I 
produce  the  information  upon  which  I  obtained  the  war- 
rant against  Thomas  Gill  the  younger.  I  also  produce 
the  warrant.  I  went  to  Thomas  Gill  the  younger  on 
Saturday  the  29th  April  1871,  at  Churston  Ferrerrt,  the 
place  indicated  in  the  warrant.  I  saw  Thomas  Gill  the 
younger  there,  and  read  the  warrant  to  him.  I  went  into 
the  oellar  and  found  five  pipes  of  cider,  which  I  believe 
were  full.  In  a  sixth  pipe  a  tap  was  in,  and  so  i.e  gal- 
lons drawn.  There  were  tiiere  also  four  empty  pii'es.  I 
went  and  hired  horses  and  trucks  and  took  the  cider  to 
ChnratoB  Court,  Mr.  Bendle'a  farm,  where  it  now  is.  I 
»>f>plj  to  the  magiatrAtea  tor  an  order  for  the  sale  of  the 

Older  BO  seized,  and  to  direct  how  the  proceeds  ol  the  qiAa 

aav  Be  applied. 


\ 


Whereupon  the  appellant*8  attorney  prooetded 
to  cross-examine  the  said  respondent  with  a  view 
to  impeach  the  grounds  on  which  the  warrant  had 
been  granted,  and  also  proposed  to  call  witnesses 
for  the  appellant. 

To  this,  objection  was  made  by  the  respcmdeiit's 
attorney,  and  on  referring  to  the  Act  unoer  which 
they  were  proceeding,  the  justices  allowed  the  ob- 
jection of  the  respondent's  attorney,  and  refused 
to  permit  the  f^pellant's  attorney  to  cross- 
examme  the  respondent,  or  to  call  hia  witnesses; 
and  made  the  order  directing  a  sale  of  ths 
liquor  seized  pursuant  to  the  Act,  holding  tiiat  the 
appellant  by  the  statute  had  no  loeus  si<tndi  in  the 
court,  and  the  summons  or  notice,  served  on  him 
to  appear  and  show  cause  why  the  cider  so  seised 
should  not  be  sold,  was  unnecessary,  and  not  con- 
tcmphbted  or  provided  for  by  the  Ajct. 

W  hereupon  the  appellant,  being  dissatisfied  with 
this  ruling  as  being  erroneous  in  point  of  law 
applied  to  the  justices  pursuant  to  sect.  2  of  the 
20  &  21  Vict.  c.  43,  to  state  and  sign  a  case  seitiif 
forth  the  facts,  and  the  grounds  of  such  determi- 
nation as  aforesaid  for  the  opinion  of  this  coui. 

The  questions  for  the  opinion  of  the  ooort  Mit, 
whether  in  point  of  law  the  said  justices  were  ri{^ 
in  refusing  to  allow  the  appellant,  on  the  appbcs- 
tion  of  the  said  respondent  for  an  order  to  sefi  the 
cider  so  seized,  to  cross-examine  the  respondent  on 
the  facts  on  which  the  justice  who  granted  the 
warrant  had  exercised  his  discretion,  or  for  the 
alleged  purpose  of  impeaching  the  proceedings 
taken  by  the  justice  who  had  granted  the  wanaot 
aforesaid, or  its  execution;  the  justices  considering 
that  the  cider  having  been  seized  under  the  wamnt 
aforesaid,  no  further  hearing  of  the  cane  was  con- 
tx^mplated  by  the  Act,  and  uiat  on  the  i^plicatioB 
by  tne  respondent  in  petty  sessions  as  aforeesid, 
they  had  no  power  delegated  to  them  by  the  stsftt 
bevond  that  of  making  an  order  for  the  sale  of  J» 
cider. 

Collins  argued  for  the  appellant. — By  the  WHie 
and  Beerhouse  Act  Amendment  Axst  1870  (33  A  34 
Vict.  c.  29)  s.  15,  "  Where  an  information  on  oath  ai 
made  before  any  justice  of  the  peace  that  there  it 
reasonable  ground  for  believing  that  any  fermented, 
distilled,  or  exciseable  liquors  or  sweets  are  being 
unlawfully  sold  or  kept  for  sale  at  any  premises  or 
place  for  the  retail  whereat  of  fermented,  distilled, 
or  exciseable  liquors  or  sweets  no  licence  is  in 
force,  such  justice  may  iu  his  discretion  grsnts 
warrant  under  his  hand  to  any  superintenttflli 
Serjeant,  or  other  officer  or  officers  of  pohoe,  hf 
virtue  whereof  it  shall  be  lawful  for  the  efficeror 
officers  named  in  the  warrant  at  any  time  or  timM 
within  one  month  from  the  date  thereof  to  enter, 
and,  if  need  be,  by  force,  the  premises  or  place 
named  in  the  warrant,  and  every  part  thereof  end 
to  search  for  and  seize  any  fermented,  distilled,  or 
exciseable  liquors  or  sweets  there  found  which 
there  is  reasonable  ground  to  suppose  are  in  *<ach 
premises  or  place  for  the  purpose  ot  uulawfui  bsn 
at  such  or  any  other  premises  or  place ;  and  if  anj 

{>erson  by  himself,  or  by  any  other  (lerson  acting 
>y  or  with  his  direction,  permission,  or  oonseoik 
refuse  or  neglect  to  admit  to  any  part  of  any  sock 
premises  or  place  any  officer  or  person  <i«>r"iit»^<l»gg 
admittance  iu  pursuance  of  the  pi'ovisiona  of  thi* 
section,  he  shall  be  liable,  upon  summary  conviokion, 
to  a  penalty  not  exceeding  20L  Any  liquor  seised  in 
p\kTw>&\ic^  qC  the  provisions  of  this  seotion  shall  be 
qkA^.  m  w(v.O[i  •mMvwl^T   «a  V«i^  V^i^^^t'OBB  vl  petty 
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Core  (app.)  v.  James  (resp.) 


[Q-B. 


sessions  may  direct,  and  the  proceeds  shall  be 
applied  in  the  same  manner  as  penalties  sum- 
marily imposed  by  the  same  justices  for  sale 
without  a  licence  might  be  applied.''  Although 
this  Act  does  not  expressly  say  so,  the  last 
part  of  this  section,  the  provision  that  liquor 
seised  shall  be  sold,  must  oe  read  as  if  words 
were  interpolated  to  the  effect  **  unless  cause 
be  shown  to  the  contrary.'*  Although  silent 
on  the  subject,  the  Legislature  could  not  have 
intended  that  in  this  matter  the  justices  were  to 
act  contrary  to  the  principles  of  natural  justice. 
The  object  of  the  section  seems  to  be  to  enable 
justices  to  seize  liquors  under  suspicious  circum- 
stances, before  the  owner  could  conceal  them ;  this 
object  wbnld  be  defeated  if  the  owner  had  an  oppor- 
tunity to  show  cause  before  the  warrant  was  issued. 
It  cannot  therefore  be  said  that  the  proper  time 
for  the  owner  to  be  heard  was  at  any  otncr  stage  of 
the  proceedings  than  that  at  which  the  justices 
here  refused  to  hear  the  appellant.  In  Uey.  v. 
8imp9(m  (10  Mod.  250),  Parker,  C. J.,  said :  "  It 
is  more  agreeable  to  the  course  of  the  common  law 
that  he  (the  defendant  on  a  penal  information) 
Bhoald  be  summoned."  The  cases  of.  lleg.  y. 
Benn  (6  T.  Rep.  198),  and  Bex  v.  the  Chan- 
eellor  of  the  Univer»ity  of  Cambridge  (1  Str.  557), 
are  to  the  same  effect.  There  is  also  a  more  recent 
case,  Cooper  v.  the  Waivdsxoorih  Board  of  Works 
(8  L.  T.  Bep.  N.  S.  278 ;  32  L.  J.  185,  C.  P.), 
where,  under  the  Metropolis  Local  Management 
Act  1855,  s.  76,  a  district  board  of  works  ordered 
a  house  to  be  demolished,  in  defiiult  of  notice 
by  the  owner  before  he  commenced  building;  it 
was  held  that  the  board  could  not  legally  do  this 
wifchoat  giving  to  the  owner  an  opportunity 
of  showing  cause  why  the  house  should  not  be 
demoliBhed.  Willes,  J.,  said  :  '*  Every  tribunal 
invested  with  the  power  of  affecting  the  property 
of  her  Majesty's  subjects,  is  bound  to  give  the 
parties  against  whom  the  powers  are  to  be  exer- 
cised an  opportunity  of  being  heard.  This  rule  is 
tiniversally  applicable."    [Stopped  by  the  court.] 

29*0  one  appeared  for  the  respondent. 

I#U8H,  J. — It  is  a  clear  and  established  rule  of 
law  and  justice,  that  no  one  shall  be  subject  to  a 
penalty  either  upon  his  person  or  property,  with- 
oat  an  opportunity  of  being  heard,  and  I  thmk  that 
rnle  I4>pues  to  this  case.  The  words  of  the  section 
rily  imply  that  the  owner  should  have  an 


op|x>rtnnity  oi  showing  that  the  evidence  upon 
whi^  the  warrant  had  been  granted  was  not  true, 
or  of  guying  an  explanation  of  the  suspicious  cir- 
comstanoes,  before  the  justices  make  an  order  to 
selL 

ELunmr,  J.,  concurred. 

Jtidgmenifor  appellant 

Attorneys   for  appellants,     Church,    Son,   and 
Clarke^  for  Francis  and  Baker,  Newton  Abbott. 


Cobb  (app.)  v.  James  (resp.) 

6^7  WUL  4,  c.  37,  «.  8 —  ConvicHon  for  using  an 
aduUeroHng  ingredient  in  bread — Absence  of  guilty 
knowledge, 

Btf6  4r7  wHL  4,  c.  37,  ».  8,  no  baker  or  other  per- 
eon  who  ehaU  make  bread  for  sale,  nor  any  journey- 
wtan  or  other  servant  of  any  such  baker  or  other 
pereon  skaU  use  any  mucture  or  ingredie^it  as 
therein  provided,  upon  pain  thai  every  such  per- 
tkaUpay  a  penalty,  and  U  shaU  he  lawful  for 


the  magisfrcUes  to  cause  the  offender*8  natne  io  be 
published  in  a  newspaper.  By  sect.  9  a  penalty 
is  imposed  upon  any  person  who  shall  kimwingly 
sell  any  such  ingredient  mixed  with  meal  or 
flour.  By  sects.  12  ayid  13  a  penalty  is  imposed 
upon  a  baker  having  such  ingredients  on  his  pre- 
m,ises,  and  a  remedy  is  given  to  a  master  against 
his  servant^  if  the  former  be  cojivicted  in  conse- 
quence of  the  fault  of  his  servant. 

Held,  upon  a  case  stated  by  magistraies,  tliai  a  baker 
could  not  be  convicJed  under  sect.  8  of  using  an 
adulterating  ingreAient  in  making  bread,  unless 
he  or  his  servant  ftad  guiUy  knowledge  of  such 
use. 

Case  stated  under  20  &  21  Vict.  c.  43. 
At  a  petty  sessions  holdcn  at  Bolton  in  and  for 

the  borough  of  Bolton  in  the  county  of  Luncaster, 

on  the  24tn  Dec.  1870,  before  three  oi  Her  Majesty's 

i'ustices  of  the  peace,  acting  in  and  for  the  said 
►orough,  James  Core,  the  above-named  appellant, 
was  charged  on  an  information  laid  by  William 
James,  the  above- named  respondent,  being  the 
inspector  of  nuisances  and  provisions  to  the 
local  board  of  health  for  the  borough  of  Bolton, 
"  for  that  he  the  said  appellant  oeing  a  per- 
son making  bread  for  sale  beyond  the  limits 
mentioned  and  set  forth  in  the  Act  of  Par- 
liament hereinafter  mentioned,  to  wit,  out  of 
the  city  of  London  and  the  libertied  thereof, 
and  beyond  the  weekly  Bills  of  Mortality,  and 
ten  miles  of  the  Boyal  Exchange,  did  on  the  16th 
Dec.  instant  in  a  cei-tain  shop  in  Newport-street, 
in  Great  Bolton  aforesaid,  use  a  certain  mixture  or 
ingredient,  to  wit,  alum,  in  the  making  of  certain 
breavd  for  sale  in  such  shop,  such  mixture  or  in- 
gredient being  other  than  and  except  such  as  are 
mrntioned  and  enumerated  in  the  second  section 
of  the  statute  made  in  the  sixth  and  seventh  years 
of  the  reign  of  his  late  Majesty  King  William  the 
Fourth,  chapter  37,  intituled  *  An  Act  to  repeal  the 
seveiul  Acts  now  in  force  relating  to  bread  to  be  sold 
out  of  the  city  of  London  and  the  liberties  thereof,  and 
beyond  the  weekly  Bills  of  Mortality,  and  ten  miles 
of  the  Royal  Exchange,  and  to  provide  other  regula- 
tions for  the  making  and  sale  of  bread,  and  for  pre- 
venting the  adulteration  of  meal,  flour,  and  bread 
beyond  the  limits  aforesaid.'  " 

Evidence  was  given  of  the  purchase  of  a  loaf  of 
bread  in  the  shop  of  the  appellant,  and  the 
appellant  also  admitted  at  the  time  that  the 
loaf  wiis  his  own  making;  the  evidence  in  this 
respect  being  that  when  the  loaf  was  bought 
on  the  16th  Dec.,  the  witness  who  made  the  pur- 
chase said  to  appellant,  "  I  want  a  two  pound  loaf 
of  your  own  inaking."  Further  evidence  was 
given  that  on  analysis  the  said  loaf  contained 
40'i«7  grains  of  alum.  The  appellant  also  produced 
his  bc3:er,  who,  being  duly  sworn,  deposed  that  the 
bread  sold  on  the  16th  Dec.  was  made  by  him 
from  a  sack  of  flour  in  appellant's  shop ;  that  he, 
the  baker,  did  not  put  any  alum  in  the  flour,  and 
that  none  could  have  got  in  without  his  know- 
ledge ;  that  he  was  the  only  person  who  made  the 
bread ;  that  he  made  it  purely  from  the  flour ;  and 
that  no  other  person  worked  on  the  premises  but 
himself. 

In  cross-examination  of  the  analyst  by  the 
appellant's  attorney,  the  following  were  the  chief 
answers  elicited  by  the  attorney's  questions : 

-'  If  the  bread  was  pure  and  the  flour  impure^  1 
should  say  the  bread  wwa  wcAi  VJti^  -^xo^^^si^.  A 
that  flour,   The\oai  Va  CKue«\.\ou  cjMcaft  VcwsiviK^^a^ 
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flour.  The  loaf  might  be  impure  from  pure  flour, 
as  impurities  might  be  adaed.  I  cannot  say 
whether  the  alum  was  in  the  flour  before  the  bread 
was  made.  It  might  have  l>een  in  the  flour.  I  can 
^ve  no  opinion  as  to  whether  it  was  in  the  flour  or 
the  bread  first." 

The  appellant's  attorney  contended  that  the  Act 
of  Parliament  being  highly  penal,  the  utmost 
stringency  should  be  exercised  m  the  inquiry,  and 
if  the  evidence  was  enually  reconcileable  with 
innocence  as  with  guilt,  tne  appellant  ought  not  to 
be  convictetl,  and,  further,  that  beyond  the  simple 
finding  of  tlio  nhim  in  the  loaf  of  bread  in  ques- 
tion tfiere  was  no  evidence  whatever  even  of  a 
prima  facif  char«oter  that  the  appellant  had  used 
the  mixture,  to  wit,  alun).  And  that  the  appellant 
was  ready  to  give  the  name  of  the  miller  from 
whom  he  had,  prior  to  the  16th  Dec,  the  day  of 
the  alleged  sale  by  him  of  the  said  loaf  of  bread, 
purchased  wholesale  ten  sacks  of  flour,  and  pro- 
duce a  portion  of  the  whole  of  what  he  had  still 
on  hand,  so  that  the  party  really  culpable  might 
be  reached,  pursuant  to  the  provisions  of  the  i>th 
section  of  the  Act  of  Parliament  under  which  the 
appellant  was  sought  to  be  convicted.  The  appel- 
lant's attorney  further  contended  that  the  appellant 
was  not  a  practical  baker,  and  had  only  recently 
given  up  the  trade  of  a  tailor,  and  never  took  any 
part  whatever  in  the  making  of  bread. 

The  justices  were  of  opinion  that  the  appellant 
did  use  a  certain  mixture  or  ingredient,  to  wit, 
alum,  in  the  making  of  the  said  bread  for  sale  in 
such  shop,  and  convicted  the  appellant  in  the  sum 
of  5L  and  costs.  The  said  appellant  being  dissatis- 
fied with  this  decision,  as  being  erroneous  in  point 
of  law,  made  application  in  writing  within  three 
days  to  state  and  sign  a  case  setting  forth  the 
facts  and  grounds  of  such  determination  for  the 
opinion  thereon  of  her  Majesty's  Court  of  Queen's 
Bench  at  Westminster;  and  the  said  appellant 
having  duly  entered  into  the  recognizances  required 
by  the  said  statute,  the  justices  stated  the  follow- 
ing questions  for  the  consideration  of  the  Court  of 
Queen*B  Bench : — 

1.  Whether,  supposing  the  said  alum  to  have 
been   mixed   in   tne   sam   flour   previous   to 'the 

{)urchase  thereof  l)y  the  appellant,  the  said  appel- 
ant was  entitled  to  his  acquittal  on  the  ground 
that  he  did  not  mix  the  said  alum  in  the  said  flour. 

2.  Wliether  the  fact  of  the  said  loaf  of  bread 
being  upon  the  appellant's  premises,  admitted  to 
be  his  own  making  —  that  is  to  say,  by  the 
appellant  admitting  to  the  oflicer,  Ratcliflc,  that 
the  bread  was  of  his  own  making — and  containing 
alum  mixed  in  the  bread,  was  suflBcient  to  ground 
a  conviction  "  for  using  a  certjiin  mixture  or  in- 
gredient, to  wit,  alum  in  the  making  of  such  bread." 

The  case  had,  at  a  previous  hearing,  been  sent 
back  to  the  justices  in  order  that  they  should  find 
as  a  fact  whether  the  appellant  knew  that  alum 
had  been  used  in  making  this  bread. 

The  justices  amendea  the  case  as  follows : — 

"At  the  hearing  of  the  case  in  question  no 
evidence  was  adduced  tending  to  prove  the  know- 
ledge of  the  appellant  that  alum  was  used  in  the 
bread  in  question,  and  we  did  not  find  that  appel- 
lant knew  that  alum  was  used  in  such  bread." 

Baylis  argued  for  the  appellant. — ^The  effect  of 

the  case  and  the  amendment  is  that  it  must  be 

assumed  that  neither  the  appellant  nor  his  servant 

had  any  knowledge  that  alum  was  in  tV\B  bread, 

and  the  qneation  is  whether  the  appellant  caii\>e 


\ 


convicted  of  using  alum  without  this  knowledge 
on  the  part  of  either  of  them.  Sect.  8  of  6  A  7 
Will.  4,  c.  37,  enacts  that  "No  baker  or  other 
person  or  per  sous  who  shall  make  bread  for  nle 
beyond  the  limits  aforesaid,  nor  any  joumeTiiiiii 
or  other  servant  of  an^  such  baker  or  other  peraoB, 
shall  at  any  time  or  times,  in  the  making  of  bmd 
for  sale  beyond  such  limits,  use  any  mixture  or  in* 
gredient  whatsoever,  in  the  makine  of  such  breid, 
other  than  and  except  as  hereinbSore  mentkned, 
on  any  account,  or  under  any  colour  or  prefeenoe 
whatsoever,  upon  pain  that  every  sach  penon, 
whether  master  or  journeyman,  servant  or  other 
person,  who  shall  offend  in  the  premises,  and  aliaD 
be  convicted  of  any  such  offence  bj  the  oath,  or 
in  case  of  a  quaker  by  affirmation,  of  one  or  more 
credible  witness  or  witnesses,  or  by  his,  her,  or 
their  own  confession,  shaU  for  every  such  offenee, 
forfeit  and  pay  any  sum  not  exceeding  lOL,  nor 
less  than  5?.,  or  in  default  thereof  shall,  hj  warrmt 
under  the  hands  and  seal  of  the  magistrate  or 
magistrates,  justice  or  justices,  before  whom  sndb 
offender  shall  be  convicted,  be  apprehended  and 
committed  to  the  house  of  correction,  or  sone 
prison  of  the  city,  county,  borough,  or  pboe 
where  the  offence  shall  have  been  committed,  or 
the  offender  or  offenders  shall  be  apprehended, 
there  to  remain  for  any  time  not  exoeedinff  az 
calendar  months,  with  or  without  hard  k£oiir, 
from  the  time  of  such  commitment,  unless  tbe 
penalty  shall  bo  sooner  paid,  as  any  such  ma^ 
trate  or  magistrates,  justice  or  justices,  shall  thmk 
fit  and  order ;  and  it  shall  be  lawful  for  the  masii- 
trate  or  magistrates,  justice  or  justices,  hem 
whom  any  such  offender  or  offenders  shall  be  eoo- 
victed,  to  cause  the  offender's  name,  place  of  sbode 
and  office,  to  be  published  in  some  newspsjpg 
which  shall  be  printed  or  published  in  or  near  the 
city,  county,  borough,  or  place  where  the  offeiM 
shall  have  been  committed,  and  to  defray  the  ex- 
pense of  publishing  the  same  out  of  the  money  to 
be  forfeited  as  last  mentioned,  in  case  any  null 
be  so  forfeited,  paid,  or  recovered."  This  piiblka> 
tion  is  a  punisument  for  something  which  tiie 
Legislature  clearly  intended  to  be  considoned  u 
disgraceful,  and  although  the  word  "  knowingly ** 
is  not  employed  as  in  the  9th  section  with  respect 
to  selling,  the  word  "  use**  must  be  taken  to  imply 
with  intention.  [Lush,  J. — Sect.  13  contemputes 
a  master  being  pimished  for  the  act  of  his  servant] 
But  it  does  not,  therefore,  follow  that  be  should  be 
liable  for  what  was  done  in  the  igpioranoe  of  both  d 
them.  The  baker  maybe  liable  under  sects.  11  and  li 
for  having  ingredients  for  adulteration  on  his  pre- 
mises without  his  knowledge,  but  the  Legisktnre 
probably  intended  to  distinguish  such  a  proceed- 
ing from  that  of  the  innocent  use  of  a  mixture 
supplied  to  him  by  other  people. 

J.  Edwards,  for  the  respondent. — ^There  is 
nothing  in  the  words  of  the  section  to  render 
proof  of  the  baker's  intention  necessary  to  jnstiff 
nis  being  convicted  for  using  adulterated  floor. 
This  and  the  other  Acts  concerning  bakdioiiBQi 
and  bread  were  passed  to  protect  the  public  from 
imposition  by  that  particular  trade,  ana  the  Legis- 
lature has  rendered  it  compulsory  upon  the  haken 
to  exercise  care  in  the  use  of  their  materials.  B 
is  for  neglect  of  that  duty  the  appellant  baa  been 
convicted. 

Baylis  was  not  heard  in  reply. 

Ij\3&u,  J. — I  am  of  opinion  that  tbia  cunnctwa 
m.\x&\>  \>^  cfQkSj^<^  '^<^  ^^Q«&\2tf»QL  for  onr 
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ration  depends  upon  the  intention  of  the  Legis- 
lature in  imposing  a  penalty  upon  a  baker  for 
using  a  forbidden  mixture  or  ingredient  in  his 
bread,  according  to  the  8th  section  of  this  Act.  By 
the  following  section  a  penalty  is  imposed  upon 
any  person  who  shall  "  knowingly  sell  or  offer,  or 
expose  for  sale,  either  separately  or  mixed,  any 
meal  or  flour  of  one  sort  of  com  or  grain  as  the 
meal  or  flour  of  any  other  sort  of  com  or  grain,  or 
any  ingredient  whatsoever  mixed  with  the  meal  or 
flonr  so  sold  or  offered  or  exposed  for  sale/'  I 
think  these  two  sections  must  be  taken  together ; 
and,  so  taking  them,  the  user  of  the  8th  section 
most  be  with  a  guilty  knowledge  to  justify  a  con- 
viction. Sect.  13  gives  a  remedy  to  a  master  against 
his  servant  for  any  wilful  act  of  the  servant  b^ 
which  the  master  may  be  brought  within  the  provi- 
sions of  the  statute ;  but  I  do  not  think  it  was  con- 
templated that  a  baker  should  be  convicted,  when 
both  he  and  his  servants  were  innocent  of  any  in- 
tention to  use  these  ingredients.  The  magistrates 
have  here  acquitted  the  appellant  of  guilty  know- 
ledge, and  they  seem  to  me  to  have  also  acquitted 
the  servant. 

Haknbn,  J. — I  am  of  the  same  opinion.     I  think 

the  meaning  of  the  8th  section  is,  that  if  a  baker 

uses  alum  or  any  other  adulterating  ingredient, 

and  knows  that  he  is  using  it,  or,  if  he  uses  it  and 

his  servant  is  aware  of  it,  he  or  his  servant  may  be 

convicted;  but  if  there  be   an   utter  absence  of 

knowledge  on  the  part  of  both  the  baker  and  his 

servant,  neither  of  them   can  be  said  to  use  the 

ingredient   so   as  to  render    him   liable  to    the 

penalties   imposed.     I   think  a  baker  cannot  be 

answerable  for  what  may  be  an  accident  or  the 

&nlt  of  someone    over  whom  he  has  no  control. 

I  am   the  more  inclined  to  adopt   this  view  in 

oonaequenoe  of  the  provisions  alluded  to  by  my 

brother  Lnsh  concerning  a  master's   liability  for 

bis   servant's  acts,  and   his   remedy  against   his 

servant;  and  also  in  consequence  of  the  peiialtv 

of  fmblication  imposed  upon  a  breach  of  this  8tn 

seraon,  which  goes  &r  to   show  that  the  Legis- 

latiire  contemplated  it  as  something  disgraceful. 

Judgment  for  appellant. 
Attorneys  for  appellant,  Uliester  and  tfnjuhnrt^ 
for  Taylor  and  .*^o»,  Bolton. 

Attorney  for  respondent,  C  J?.  Abbott,  for  R.  O, 
Hinnellj  ^Iton. 


Caudwell  (app.)  V.  Hanson  (rcsp.). 

Meiravoliian  Bmlding  Act  1855  (18  c^  19  Vict.  c. 
122),  •.  51 — Otimer — Liability  for  district  sur* 
ifeyar*8  fees. 

The  anpeuant  was  owner  in  fee  of  land  within  tlie 
_  .«vri^  of^  Metropolitan  Building  Acts,  ofwhi^ih 
he  agreed,  inFeb.  18/0,  to  give  to  one  Loud,  a  builder, 
a  leate,  from  Sept,  1865,  for  ninety-nine  years,  at 
a  peppercorn  rent,  wntU  June  1870,  a7id  at  281.  a 
year  afterwards.  TJie  lease  was  to  be  tnade  as 
eoon  as  certain  houses  to  be  built  by  Loud  were 
covered  in,  whirh  it  was  agreed  should  be  done  by 
March  1 870.  0»»  the  26/^  Od.  1870  the  respondent, 
ifie  district  surveyor,  sent,  to  Loud  his  proper  bill  for 
fees  under  eecL  51  of  tJte  Mntropolitun  Building 
Act  1855  (18  ^  19  Vict.  c.  122).  Tliesefees  were 
not  paid,  and  Loud  hecaine  insolvent.  The 
respondent^  in  March  1871,  delivered  his  hiU  for 
feee  to  the  appeilant,  as  owner,  and  upon  his 
ve^uaX  to  pay,  obt'oined  a  summary  conviction 
agamti  him  for  the  amownt.  ] 


Held,  upon  a  case  stated  by  the  mn/fisfrnte,  that  tho. 

appellant  was  not  owner  of  the  buildings  so  erected 

within  the  meani^ig  of  that  section  at  the  time  the 

respondenV s  fees  became  diie. 
This  was  a  case  stated  by  one  of  the  ma^strates  of 
the  police  courts  of  the  metropolis,  sittiiig  at  the 
Wandsworth  police  court,  in  the  county  of  Surrey, 
and  within  the  metropolitan  police  district,  under 
the  statute  20  &  21  Vict.  c.  43,  on  the  application 
in  writing  of  the  appellant,  who  was  dissatisfied 
with  his  determination  upon  the  question  of  law 
which  arose  before  him,  as  hereinafter  stated,  on 
the  3rd  May  1871,  at  the  Wandsworth  police  court 
aforesaid,  the  appellant  having  duly  entered  into  a 
recognisance  to  prosecute  the  appellant. 

Upon  the  hearing  of  a  certain  complaint  pre- 
ferred by  tho  respondent,  the  district  surveyor  for 
the  district  of  North  Battersea,  in  the  county  of 
Surrey,  within  the  said  metropolitan  police  district, 
against  the  appellant,  under  sect.  51  of  the  18  (fe  19 
Vict.  c.  122  (the  Metropolitan  Buildings  Act  1855), 
for  that  the  appellant  did  unlawfully  neglect  and 
refuse  to  pay  to  the  respondent  the  sum  of  SI.  10/j., 
due  to  the  respondent  by  the  appellant,  for  the 
respondent's  fees  in  respect  of  certain  buildings, 
of  which  the  appellant  was  owner,  within  the 
res|X)ndent's  said  aistrict ;  a  proper  bill,  specifying 
the  amount  of  the  same,  having  been  duly  delivered 
to  the  ap|>ellant. 

The  magistrate  ordered  the  appellant  to  pay  to 
th(  respondent  the  said  sum  of  SI.  10k. 

The  following  facts  were  either  proved  or 
admitted  by  both  parties : 

The  ap|)cllant  is,  and  was  at  all  the  times  herein- 
after mentioned,  seised  in  fee  of  an  estate  within 
the  parish  of  St.  Mary,  Battersea,  in  the  county  of 
Surrey,  called  the  Clapham  Junction  Estate,  which 
he  has  laid  out  for  building  purposes. 

The  defendant  is,  and  was  at  all  the  times  here- 
inafter mentioned  the  district  surveyor  for  the  dis- 
trict of  North  Battersea,  in  the  said  county  of 
Surrey,  within  which  district  the  said  Clapham 
Junction  Estate  is  situate. 

By  an  agreement  dated  the  18th  Feb.  1870, 
made  between  the  appellant  of  the  one  part  and 
one  James  Loud  of  the  other  part,  the  appellant, 
in  consideration  of  the  rents,  covenants,  and  agree- 
ments thereinafter  agreed  to  be  paid  and  performed, 
agreed  with  Loud  that  when  and  so  soon  as  he. 
Loud,  should  have  erected  and  covered  in  with 
slates  or  tiles  the  messuage,  tenement  and  outbuild- 
ings upon  each  of  the  several  plots  of  ground  there- 
inafter described  to  the  satisfaction  of  the  appel- 
lant's surveyor  for  the  time  being,  he,  the  appellant 
would  demise  by  separate  leases,  as  thereinafter  men- 
tioned, unto  Loud  or  his  nominee  or  nominees  four 
several  plots  of  ground  situate  on  the  south  side  of 
Livingstone-road,  being  portions  of  the  said  Clap- 
ham Junction  Estate,  delineated  in  the  plan  of  the 
said  estate  and  numbered  107, 313, 314,  315 ;  and 
also  the  four  several  messuages  or  tenements  and 
outbuildings  to  be  erected  and  built  thereon  by 
Loud  for  the  term  of  99  years  from  the  29th  Sept. 
1865,  at  the  rent  of  a  peppercorn,  until  the  24th 
June  1870,  and  from  thence  at  the  yearly  rent  of 
28Z.  during  the  remainder  of  the  said  term,  clear 
of  all  taxes  except  property  tax.  Loud  thereby 
also  agreed  that  ne  would  at  his  own  cost,  under 
the  inspection  and  to  the  satisfaction  of  the  appel- 
lant's surveyor,  erect  and  build  upon  each  ot  th;^ 
said  several  plots  o!  \and  a  gjwA  «ixA  ^\3\^«^;nd^^ 
mesBoage   or   tenemeiit,  m^  oMVo'&fi^^^  \a  '^ 
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severally  erected  and  roofed  in  by  the  25th  March 
1870,  and  completely  finished  fit  for  habitation  by 
the  24'th  June,  1870.  The  said  agreement  contained 
all  usual  clauses,  and  is  to  be  taken  as  forming  part 
of  this  case  for  reference  if  necessary. 

Shortly  after  the  date  of  the  said  agreement. 
Loud  commenced  the  erection  of  the  said  four 
houses,  and  proceeded  therewith,  but  the  same 
were  not  completed  within  the  time  provided  by 
the  said  agreement,  and  the  ap|)ellant  extendea 
the  time  for  such  completion  from  time  to  time. 

The  said  houses  were  roofed  in,  in  or  about  the 
month  of  Sept.  1870.  The  same  were  duly  sur- 
veyed by  the  respondent,  who  delivered  to  Loud 
on  or  about  the  ^Gth  Oct.  1870,  being  one  clear 
month  afYor  the  roofs  of  the  said  four  buildings 
respectively  had  been  covered  in,  a  proper  bill 
specifying  the  amount  of  his  fees  in  tnat  behalf, 
amounting  to  8Z.  10«.,  for  surveying  the  same,  pur- 
suant to  the  statute :  but  Loud  did  not  pay  the 
same,  or  any  part  thereof,  and  subsequently 
effected  an  arrangement  with  his  creditors  under 
the  provisions  of  the  Bankruptcy  Act  1860. 

On  or  about  the  6th  March  1871,  the  respondent 
duly  delivered  to  the  appellant,  as  the  alleged 
owner  of  the  said  four  houses,  a  proper  bill,  speci- 
fying the  amount  of  his  fees  for  surveying  the 
same,  which  fees  the  appellant  refused  to  pay. 

On  the  part  of  the  appellant  it  was  contended 
that  LouQ  was  the  owner  of  the  buildings  so 
erected  by  him,  and  in  respect  of  which  the  re- 
spondent's fees  were  incurred,  within  the  meaning 
of  the  statute,  and  that  the  appellant  was  not  the 
owner. 

On  the  part  of  the  respondent  it  was  contended 
that  the  api)ellant  was  in  the  receipt  of  the  rent 
and  profits  of  the  said  buildings  at  the  time  when 
the  respondent's  services  were  performed,  and 
that  he  was  the  owner  thereof  within  tlie  meaning 
of  the  statute,  so  as  to  be  liable  to  the  payment  of 
the  respondent's  fees  in  resjject  thereof. 

The  magistrate,  being  of  opinion  that  the  re- 
spondent's contention  was  right,  gave  his  determi- 
nation against  the  appellant  in  the  manner  before 
stated. 

The  question  of  law  upon  which  the  case  is 
stated  for  the  opinion  of  the  court  therefore  is, 
whether  the  appellant  was  the  owner  of  the  build- 
ings in  respect  of  which  the  respondent's  fees  were 
incurred,  within  the  meaning  of  sects.  3  and  51  of 
the  Metropolitan  Building  Act  1855. 

If  the  court  should  be  of  opinion  that  the  ap- 
pellant is  liable  to  pay  such  fees  as  aforesaid,  then 
the  said  order  is  to  stand ;  but  if  the  court  should 
be  of  the  contrary  opinion,  then  the  said  order  is 
to  be  set  aside,  and  the  said  complaint  is  to  be 
dismissed. 

Waddy  argued  for  the  appellant. — By  the  inter- 
pretation clause,  sect.  3.  of  tne  Metro|X)litan  Build- 
mg  Act  1855  (18  &  19  Vict.  c.  122),  the  word 
"  owner  "  shall  apply  to  every  person  in  possession 
or  receipt  either  of  the  whole  or  of  any  part  of 
the  rents  or  profits  of  any  land  or  tenement,  or  in 
the  occupation  of  such  land  or  tenement  other 
than  as  a  tenant  from  year  to  year  or  for  any 
less  term,  or  as  a  tenant  at  will.  And  bv  sect.  51, 
at  the  expiration  *'  of  one  month  after  the  roof  of 
any  building  surveyed  by  any  district  surveyor 
under  this  Act  has  been  covered  in,  the  district 
surveyor  shall  be  entitled  to  receive  the  amount 
of  fees  due  to  him  from  the  builder  employed  in 
erecting   such  building,  or  in  doing  such  work, 


or  in  doinj^  any  matter  in  respect  of  which  any 
special  service  has  been  performed  bv  the  surveyor, 
or  from  the  owner  or  occupier  of  the  building  bo 
erected  or  in  respect  of  which  such  work  has  been 
done  or  service  performed ;  and  if  any  sachbaiider, 
owner,  or  occupier  refuses  to  pay  tne  same,  such 
fees  may  be  recovered  in  a  summary  manner 
before  a  justice  of  the  peace,  upon  its  being 
shown  to  the  satisfaction  of  such  justice  that  a 
proper  bill  specifying  the  amount  of  sach  fees 
was  deliverea  to  such  builder,  owner,  or  coca- 
pier,  or  sent  to  him  in  a  registered  letter  ad- 
dressed to  his  last  known  residence.'*  It  was  held 
in  Tuhb  V.  Oood  (L.  Eep.  6  Q.  B.  443;  22  L.  T. 
Bep.  N.  S.  885)  that  "owner**  in  this  section  meant 
owner  for  the  time  being  when  the  fees  becune 
due.  It  appears  from  the  case  that  these  hooses 
were  roofed  in  before  the  26th  Sept.  1870,  and  it 
was  not  until  the  29th  o:  that  month  thai  the 
appellant  was  entitled  to  anything  more  than  t 
peppercorn  rent.  The  case  of  Evdyn  v.  WhiekcoH 
(E.  a.  &  E.  126)  decided  that  under  this  section  ao 
owner  of  land  in  fee  simple  who  lets  it  on  a  build- 
ing lease  at  a  peppercorn  rent  is  not  liaUe  as 
owner  to  the  surveyor  for  fees  in  respect  of  build- 
ings afterwards  erected  on  such  land,  a  peppercon 
rent  not  being  within  the  moaning  of  the  words 
*'  of  the  whole  or  of  any  part  of  the  rents  or  profits 
of  any  land  or  tenement*'  in  the  interpretatioo 
clause,  sect.  3.  Loud  was  clearly  not  only  the 
builder  but  the  owner,  popularly  speaking,  dt  the 
house.  The  general  woros  in  the  interpretatioa 
clause  are  qualified  by  the  particular  words  in  the 
section.  Where  a  section  m  the  Act  deals  only 
with  buildings,  and  does  not  refer  in  any  way  to 
land,  the  word  "  owner,"  if  used  in  it,  must  he 
limited  in  its  application  to  buildings  onlj. 
[Hansen,  J. — ^Thore  is  nothing  in  the  case  to  show 
that  the  survevor's  work  was  done  before  the 
29th  Sept. ;  although  he  cannot  recover  his  fees 
until  a  month  after  a  house  is  roofed  in,  he  mftT, 
it  seems,  survey  the  house  the  day  before  he  seoos 
his  proper  bill.  Lusu,  J. — The  surveyor*s  duty  is 
to  tne  public,  and  he  has  to  inspect  all  buildings 
througnout  their  construction :  sect.  39.1 

W,  Ji.  Cooper  for  the  respondent. — I  admit  that  if 
a  lease  had  been  granted  to  Lend  before  the  build- 
ing works  commenced,  the  builder  would,  upon  the 
authority  of  Tnbh  v.  Oood,  have  been  «he  coif 
person  who  could  have  been  made  liable.  Here^ 
however,  there  is  nothing  but  an  agreement  for  s 
lease  upon  a  condition  which  the  case  finds  baa  not 
been  fulfilled.  It  is  not  right  that  the  snrreyor 
should  have  to  consider  the  equities  between  tiie 
parties.  The  only  question  is,  who  was  the  legal 
owner  P  Loud  certainly  is  not  and  never  was. 
[Lush  J. — It  may  be  that  the  interpretation  daose 
meant  that  the  *'  owner  *'  should  be  the  person  who 
was  entitled  to  receive  rents  and  profits,  and  not 
necessarilv  the  person  who  had  tne  legal  title.] 
The  appouant  being  owner  of  the  land  was  also 
owner  of  the  houses  upon  it:  in  any  case,  even 
under,  the  agreement,  ho  was  entitled  to  rent  on  the 
29th  September,  and  it  was  not  until  the  respon- 
dent could  deliver  his  bill  that  he  was  entitled  to 
receive  his  fees. 

Waddy  was  heard  in  reply. 

Lush,  J. — I  am  of  opinion  that  the  appellant  is 
entitled  to  our  judgment.  I  think  be  was  not  aft 
the  time  when  these  fees  became  dne  the  owner 
"  of  the  building  so  erected,  or  in  respect  of  which 
such  work  has  been  done  or  service  peftonwC 
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mcoording  to  the  words  of  the  51st  section.  Not- 
withstanding the  extended  meaning  of  owner  in 
the  interpretation  clanse,  I  think  here  it  is  in- 
tended to  carry  with  it  merely  the  popular  sense. 
The  statute  never  intended  th:it  the  surveyor 
ahoold  enter  upon  an  investigation  into  the  title  of 
the  land,  hut  that  ho  should  have  his  claim  against 
the  person  who  would  be  popularly  called  the  owner 
of  the  buildings.  The  interpretation  clause  seems 
to  exclude  with  respect  to  the  whole  Act  the  limita- 
tion of  the  word  to  a  mere  legal  owner ;  it  relates 
to  the  person  who  would  be  entitled  to  the  rent 
finom  an  occupier.  Loud  was,  at  the  time  these  fees 
were  due  to  the  respondent,  the  builder,  and  the 
owner  of  the  building^,  and  he  was  the  only  person 
apoQ  whom  the  surveyor  had  any  claim. 

Hannen,  J. — I  think  the  case  is  not  free  from 
difficulty,  but  on  the  whole  I  agree  with  my 
brother  Lush.  * 

JucU/mentfor  appellant. 

Attorneys  f or  appellant,  Jii^/^e,  Cooper,  and  Hohnes. 
Attorney  for  respondent,  F.  Jacobs. 


Wilson  (app.)  v.  The  Mayor  and  Corporation  op 

Bolton  (resps.). 

Sxpenses  of  works  executed  by  a  local  boa/rd  of 
keaUh — Recovery  against  owrter  in  a  summary 
wuinner — Frvoaie  improvement  expenses — Public 
HeaUh  Act  IS4S— Local  Qovernment  Acts  1858 
and  1861. 

By  the  Public  HeaUh  Act  1848,  ss.  69  and  90,  a  local 
board  of  health  may,  under  cert-ain  circumstances, 
executeworks  in  a  street,  not  a  highway,  and  recover 
the  esopenses  from  the  owners  of  houses  in  tlie  street 
in  a  summary  manner;  or  the  sams  may  be  declared 
by  order  of  the  said  local  board  to  be  pnvale  im- 
provement expenses,  and 'be  recoverable  as  such 
from  the  occupiers  of  the  said  houses  by  a  private 
improvement  rate.  By  tlw  Local  (Government 
Amendment  Act  1861,  s.  23,  the  expenses  which 
haive  been  incurred  by  any  local  board  of  Jiealth 
08  private  improvement  expenses  may,  by  order  of 
the  board,  be  declared  payable  by  annual  instal- 
ments, and  be  recovered  from  the  owner  or  oc- 
cupier of  premises  in  the  same  manner  as  general 
district  rates. 

Tlie  respondents  made  a  demand  upon  the  appellant 
as  owner  for  his  proportion  of  the  expenses  of  work 
duly  executed  by  them  in  Jan  1861.  No  payment 
was  made,  and  nothing  further  was  done  in  the 
fnatter  until  the  2bth  Aug.  1870,  when  the  respon- 
dents declared  the  anwunt  claimed  from  the  ap- 
wQant  to  be  private  improvement  e.epenses,  payable 
by  him  in  instalmefits.  Magistrates,  upon  a  sum- 
mons, ordered  tlte  appellant  to  pay  the  first  in- 
stctlmeitt : 

Meld,  wDon  a  case  stated,  tliat  tite  inagistrales*  order 
was  invalid.  Tlie  court,  without  expressing  an 
opinion  as  to  the  period  to  which  a  board  is  limited 
for  the  purpose  of  declaring  expenses  to  he  for 
private  improvements,  wlt^en  7W  demand  has  been 
jprevioueUf  n%ade,  considered  that  the  respondents 
eovM  not  avail  themselves,  as  they  had  liere 
atiemptfd  to  do,  of  both  the  alternative  modes  of 
proceeding  against  the  appellant,  of  which  the 
PubUe  Health  Ad  1848  gave  fliem  the  option. 

This  was  a  case  stated  by  two  of  Her  Majesty^s 

jostioes  of  the  peace  in  and  for  the  borough  of 

Bolton,  in  the  county  of   Lancaster,  under  the 
90  A  21  Vict  o.  43,  for  purpose  of  ob- 


taining  the  opinion  of  this  court  on  the  questions 
of  law  which  arose  as  hereinafter  stated. 

At  a  petty  sessions  holden  at  Bolton  aforesaid, 
in  and  for  the  said  borough,  on  the  25th  Feb.  1871, 
the  above  named  appellant  appeared  in  obedience 
to  a  summons  duly  served  upon  him  in  that 
behalf,  the  offence  alleged  in  whicli  said  summons 
was  in  the  words  and  ngurcs  following,  that  is  to 
say, 

"  Borough    of   Bolton,   in  the  county  of  Lan- 
caster, to  wit.     To  Nathaniel  Wilson,    of  Little 
Bolton,  in  the  said  borough  and  county,  gentleman. 
Whereas     complaint    hath  this    day  been   made 
before  the  undersigned,  one    of    Her  Majesty's 
justices  of  the  peace,  acting  in  and  for  the  said 
borough,  for  that  you,  the  said  Nathaniel  Wilson, 
being  now  and  at  the  time  of  the  serving  of  the 
notice  in  writing  next  hereinafter  mentioned,  the 
owner  of  certain  premises  fronting,  adjoining,  and 
abutting  upon  a  certain  street  to  wit,  Markland- 
street,  in  Great  Bolton,  in  the  borough  of  Bolton 
aforesaid,  the  same  not  being  a  highway  repairable 
by  the  inhabitants  at  large,  after  notice  in  writing 
from   the  town    clerk  of    the    said  borough,   on 
behalf  of   the  mayor,  aldermen,    and    burgesses 
of  the   said   borough,   being   (by   the    council   of 
the    said    borough)    the    local    board    of    health 
for    Bolton   aforesaid   in   that   behalf,   dated  3rd 
July  1858,  had  been  served  upon  you,  requiring 
you  to  execute  before  the  1st  Sept.  then  next  the 
works  therein  indicated,  did  not  vnthin  the  time 
specified    in    such    notice    comply  therewith   by 
sewering,  levelling,  paving,  flagging,  and  channel- 
ling such  part  of  the  said  street  as  fronted,  ad- 
joined, ana  abutted  respectively  upon   the   said 
premises,  but  therein  maoe  default ;  and  that  upon 
such  default  the  said  mavor,  aldermen,  and  bur- 
gesses of  such  local  board  of  health,  as  aforesaid, 
executed  the  works  mentioned  and  referred  to  in 
such  notice,  and  that  the  surveyor  of  the  said 
borough  afterwards   duly  settled  the  amount  of 
your  proportion  of  the  expenses  incurred  by  the 
said  mayor,  aldermen,  and  burgesses,  as  such  local 
board  of  health   as  aforesaid,  to  be   the  sum  of 
13^  68.  8d. :  and  that  the  said  sum  of  13/.  (ys.  Hd. 
has  been  sin(»  declared  by  order  of  the  said  local 
board  of  health  payable  by  annual  instalments  of 
61. 13«.  4rf.,  with  interest  after  the  rate  of  5?.  percent, 
per  annum,  during  a  period  not  exceeding  thirty 
years,  until  the  whol^ amount  shall  have  been  paid. 
And  that  the  sum  of  61.  ISs.  44.,  one  of  such  instal- 
ments as  aforesaid,  was,  on  the  15th  of  Sept.  1870, 
and  still  is  due  and  unpaid  from  vou  as  such  owner 
of  the  said  premises  as  aforesaid,  notwithstanding 
notice  of  demand  thereof  waa  duly  served  upon 
you  on  the  12th  Jan.  last,  contrary  to  the  form  of 
the  statutes  in  such  case  made  and  provided." 

The  justices  heard  the  evidence  tendered  on 
behalf  of  the  respondents,  and  the  arguments  of 
the  attorney  for  the  appellant,  and  upon  such 
hearing  the  appellant  was  ordered  to  pay  to  the 
respondents  the  sum  of  61.  ISs.  4(2.,  being  the  first 
instalment  in  the  said  summons  mentioned,  toge- 
ther with  the  respondents'  costs  in  that  behalf. 
The  appellant  bemg  dissatisfied  with  the  said 
determination  upon  the  hearing  of  the  said  sum- 
mons as  being  erroneous  in  point  of  law,  pursuant 
to  sect.  2  of  the  said  statute  20  &  21  Yict.  c.  43, 
duly  applied  for  a  case  and  entered  into  a  recog- 
nizance, as  required  by  the  said  statute  in  that 
behalf. 

The  Baid  jostioea  in  oomplianoe  with  the  aaid 
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application,  and  the  provisions  of  the  siiid  statate, 
stated  and  signed  the  following  case  : — 

The  respondents  are  (by  the  council  of  the  said 
borough)  the  local  board  of  health  for  the  district, 
of  the  borough  of  Bolton  in  the  county  of  Lan- 
caster. 

The  appellant  was  in  the  year  1857,  and  hath 
since  continued  the  Dwner,  within  the  meaning  of 
the  Public  Health  Act  1848,  of  certain  premises 
abutting  upon  a  private  street,  within  the  district 
aforesaid,  calleil  Markland-street. 

The  i*espondents  alleged  that  the  said  street,  not 
being  sewei*ed,  levelled,  paved,  flagged,  and  chan- 
nelled to  the  satisfaction  of  the  respondents,  they, 
as  such  local  board  of  health  and  m  force  of  the 
Public  Health  Act  1848,  s.  69,  gave  the  appellant 
and  other  owners  notice  in  that  behalf  that  the 
Doard  required  them  to  do  such  sewering  and  other 
works  before  the  1st  Sept.  then  next. 

The  magistrate  found  as  facts  that  such  notice 
was  duly  served  upon  the  appellant  in  July  1858, 
that  he  made  default,  that  ttie  respondents  exe- 
cuted the  works,  and  tliat  the  surveyor  duly  ap- 
portioned the  costs  of  such  execution  among  the 
respective  owners,  including  therein  the  amount  of 
the  appellant's  proportion  thereof,  which  was  in 
the  whole  the  sum  of  13/.  ^8.  Sd. 

The  works  were  completed  by  the  respondents 
on  the  30th  Nov.  1860,  and  the  apportionment  on 
21st  Jan.  1861,  and  on  the  last  mentioned  day  the 
respondents  delivered  to  the  appellant  an  account 
of  his  proportion  of  the  said  costs,  which  account 
was  in  the  words  and  figures  following : 

Treaaarer's  Office,  Aore's-field,  Bolton,  21at  Jan.  1861. 
Mr.  Nathaniel  Wilson,  8t.  Georffe'a-road,  to  the  Mayor, 

Aldermen,  and  Bargesaea  of  the  Borongh  of  Bolton. 

Notioe, — Unleaa  the  amount  of  thia  accoant  ia  paid 
within  fourteen  day  a  after  delivery,  intereat  at  the  rate 
of  51.  per  cent,  per  annum  will  be  charged  thereon  until 
fully  Uqnidated. 

Markland-  atreet . 

1860,  Nov.  30th. — To  proportion  of  aewering, 
levelling,  paving,  flagging,  and  channelling, 
viz.,  50ft.  frontage,  at  5«.  4rf Jei3    6    8 

On  the  25th  July  1870,  the  said  local  board  of 
health  resolved  and  declared  that  the  said  amoimt 
of  13Z.  68.  8d.  should  be  private  improvement  ex- 
penses. 

On  the  4th  Sep.  1870,  the  respondents,  at  a 
meeting  of  the  council,  as  such  local  board,  under 
the  23rd  section  of  the  Local  Government  Act 
1861,  declared  that  the  said  expenses  should  be 
paid  by  annual  instalments  of  61. 13s.  4d„  with  in- 
terest after  the  rate  of  5Z.  per  centum  per  annum  ; 
the  first  payable  on  the  15th  Sept.  1870,  and  the 
last  on  the  15th  Sept.  1871. 

On  the  12th  Jan.  1871,  the  respondents  caused 
a  demand  in  writing  to  be  served  upon  the  appel- 
lant, requiring  him  to  pay  61, 13s.  4<L,  the  amount 
of  the  said  first  instalment  of  the  said  expenses, 
within  fourteen  days  of  such  notice. 

On  the  expiration  of  the  said  fourteen  days,  the 
respondents  caused  application  for  the  payment  of 
the  said  6Z.  138.  4d.  to  i>e  made  to  the  appellant, 
but  he  refused  to  pay,  and  the  respondents  then 
procured  the  summons  hereinbefore  set  forth  to 
be  issued  and  served. 

On  the  hearing  of  the  said  summons  it  was  ob- 
jected by  the  attorney  for  the  appellant  that,  as 
the  works  had  been  completed  and  the  apportion- 
ment made  so  long  ago  as  the  years  1860  and  1861, 
the  lapse  of  time  prevented  the  respondents  from 
now  recovering  the  amount,  inasmuch  as  the  11th 


section  of  11  &  12  Vict.  o.  43,  deprived  tiie  jus- 
tices of  jurisdiction  after  the  expiration  ci  six 
calendar  months  from  the  date  of  apportionment 
of  the  expenses,  being  the  time  when  the  matter  of 
complaint  arose ;  and  he  also  contended  that  as, 
if  the  amount  had  l)een  sought  to  be  recovered  in  a 
summary  wa^,  proceedings  must  have  been  com- 
menced withui  six  mouths  of  the  cause  of  cotiplaint 
arising,  so  a  similar  limitation  must  be  hekl  to 
apply  where,  under  the  same  sectian,  the  local 
boaid  elected  to  treat  the  amount  as  private  im- 
provement expenses. 

The  said  appellant,  by  his  attorney,  also  ob- 
jected that  the  statutes  of  limitation  would  also  be 
a  bar  to  the  recovery  of  this  claim. 

Considering  that  it  was  competent  to  the  said 
board  to  declare  the  aforesaid  expenses  private 
improvement  expenses  on  the  20th  Aug.  18/0,  and 
that  the  Statute  of  Limitations  did  not  a^y, 
the  justices  overruled  both  these  objections, 
and  made  an  order  for  payment  by  the  appeUant 
to  the  respondents  of  61:  13a.  4d.,  the  amount  of 
the  said  first  instalment.  Subject,  however,  to  the 
opinion  of  this  court  as  to  whether  such  judgment 
was  thereby  erroneous  in  point  of  law  on  any  of 
the  grounds  hereinafter  stated. 

The  questions  for  the  opinion  of  the  court  are, 
whether  it  was  competent  to  the  said  local  board 
on  the  25th  Aug.  1870,  to  declare  the  said  expenses 
private  improvement  expenses,  although  the  works 
were  completed  in  the  year  1860;  whether  the 
justices  were  bound  to  dismiss  the  said  com- 
plaint on  the  ground  of  the  Statute  of  Limitatioos 
barring  the  said  claim. 

Batflls  argued  for   the  appellant. — ^The  Pabhc 
Health  Act  18-18  (11  &  12  Vict.  c.  63)  s.  69,  enacts 
'*  That  in   case   any  present  or  fnture  street  or 
any  part  thereof  (not  being  a  highway),  be  not 
sewered,  levelled,  paved,  flagged,  and  chiinnftlled, 
to  the  satisfaction  of  the  local  board  of  health. 
such  board  may,  by  notice  in  writing  to  the  re- 
s})cctive   owners  or    occnpiers    of    the    premises 
fronting,  adjoining,  or  abutting  upon  auch  parts 
thereof  as  may  require  to  be  sewered  levelled,  paved, 
flagged,  or  channelled,  require  them   to  sewer, 
level,  pave,  flag,  or  channel  the  same  wiihin  a  time 
to  be  specified  in  such  notice ;   and  if  such  notice 
be  not  complied  with,  the  said  local  board  may, 
if  they  shall  think   fit,  execute  the  works  men- 
tioued  or  referred  to  therein;   and  the  expenses 
incurred  by  them  in  so  doing  shall  be  paid  oy  the 
owners  in  default,  according  to  the  nrontage  of 
their  respective  premises,  and  in  such  prpportkm 
as  shall  oe  settled  by  the  surveyor,  or  in  case  of 
dispute  as  shall  be  settled  by  arbitra^on  (havingre- 
gai*d  to  all  the  circumstances  of  the  case)  in  the  man- 
ner provided  for  by  this  Act ;  and  such  expenses 
maybe  recovered  from  the  last-mentioned  owners  in 
a  summary  manner,  or  the  same  may  be  declared  by 
order  of  the  said  local  board  to  be  privmte  im- 
provement expenses,  and  be  recoverable  as  sodi  in 
the    manner   hereinafter    provided.'*      The   local 
board  may  adopt  either  of  these  two   modes  of 
enforcing  their  claim ;  if,  however,  they  exercise 
their  option  to  proceed  in  a  sununaOry  w*Mmwr 
(accordmg  to  sect.  129),  as  I  contend  thef  hun 
done  here,  their  proceedings  must  be  sobjeofc  to 
Jervis's  Act  1848  (11  A  12  Yict.  o.  43),  wlddi 
provides,  by  sect.  11,  that  "In  all  caaea  nHhere  no 
time  is  already  or  shall   hereafter  be    spnaBy 
limited  for  makini^  an^  such  oomplamt  or  li^ng 
any  such  infonnation  m  the  Aot  or  Ati^  ol  nr- 


MAGISTRATES'  CASES 


291 


»•] 


WiuoN  (app.)  o.  Tus  Mat(ts  akd  Corporation  of  Bolton  (resps.) 


CQ.B. 


li  relating  to  oach  particular  case,  such 
itnt  shall  be  made,  and  snch  information 
38  laid,  within  six  calendar  months  from  the 
rben  the  matter  of  snch  complaint  or  infer 
1  respectively  arose."  It  haH  been  held,  in 
b  T.  Dodgsan  (3  B.  &  S.  4<>1),  that  as  the 

has,  by  the  Ix>cal  GbvoriiMxmt  Act  1858 

22  Vict,  a  98,  s.  63),  n  right  to  dispute 
pportionment    during   three    months    after 

of  the  amount  settled  upon  him  by  the 
^or,  the  board  maj,  within  six  months  from 
piration  of  the  said  three  months,  take  pro- 
gs before  justices  for  the  recovery  of  the 
it.  The  notice  of  the  proportion  settled 
the  appellant  was  given  on  the  3rd  July 
vad  the  summons  was  issued  in  Feb.  1871 ; 
r,  therefore,  even  with  the  extra  three 
i8  allowed  by  the  Act  of  1858,  the  board 
t  proceed  summarily.  Again,  with  respect 
I  other  alternative  mode  of  proceeding  at 
3ption,  viz  ,  by  order  declaring  the  expenses 
private  improvement  expenses,  sect.  90  of 
?t  of  1848  enacts,  "That  whenever  the  local 
of  health  have  incurred  or  become  liable  for 
penses  which  by  this  Act  are,  or  by  the  said 
K3ard  shall  be  declared  to  be,  private  improve- 
expenses,  the  said  local  board  may  if  they 
think  fit,  make  and  levy  upon  the  occupier 
premises  in  respect  of  which  the  expenses 
lave  been  incurred,  except  in  the  cases  here- 
*  provided,  in  addition  to  all  other  rates,  a 
r  rates,  to  be  called  private  improvement 

of  such  amount  as  will  be  sufficient  to 
rge  such  expenses,  together  with  interest 
n  at  a  rate  not  exceeding  51.  in  the  hundred, 
h  period  not  exceeding  thirty  years,  as  the 
xsal  board  shall  in  each  case  determine." 
BCtdon  clearly  requires  that  a  rate  should  be 
and  according  to  the  case  there  has  been  no 
Further,  in  sect.  62  of  21  A  22  Vict.  c.  98, 
it  proviso  is,  "  In  aU  summary  proceedings 
local  board  for  the  recoverv  of  expenses 
Bd  by  them  in  works  of  private  improve- 

ihe  time  within  which  such  proceedings 
16  taken  shall  be  reckoned  from  the  date 
i  service  of  notice  of  demand."  Even, 
ire,  if  these  are  private  improvement  ex- 
,  ihe  respondents  ought  to  have  taken  out 
immons  at  the  latest  within  nine  months  of 
ffnand  of  the  21st  Jan.  1861.    [Stopped  by 

HTt.] 

iwards  for  the  respondents. — I  admit  that  no 
lA  been  made,  but  by  the  Local  Government 
lmeiitActl861(24&25yict.c.61),s.23,  "The 
les  which  have  been  incnrred  by  any  local 
of  health  as  and  for  private  improvement 
ee  under  the  Public  Health  Act  1848,  as 
e  expenses  stated  in  the  62nd  section  of  the 
Gk>venunent  Act  1858,  to  be  a  charge  upon 
noises,  with  interest  after  the  rate  of  5  per 
er  annum,  may  by  order  of  the  local  board 
Ith  be  declared  payable  by  annual  instal- 
with  interest  after  the  rate  aforesaid  during 
Dd  not  exceeding  thirty  years,  until  the 
tmioant  be  paid ;  and  any  such  instalments 
terest,  or  any  part  thereof,  may  be  recovered 
le  owner  or  occupier  of  such  premises  in  the 
lanner  as  geneial  district  rates,  and  may  be 
ed  firom  we  rent  of  snch  premises  in  the 
NToportions  as  are  allowed  in  the  case  of 
t  improtomept  rates  under  the  9tst  section 
PiiJbUo  Health  Act  1848."    On  the  25th 


Aug.  1870  the  board  declared  these  to  be  privat® 
improvement  expenses,  and  by  this  section  they 
can  now  proceed  as  if  they  had  made  a  rate. 
[Lush,  J. — The  matter  of  complaint,  as  the  board 
originally  considered  it,  arose  three  months  after 
the  notice  of  the  2l8t  Jan.  1861 ;  and  the  question 
is  whether,  after  the  expiration  of  six  months  from 
that  time,  during  which  they  might  have  proceeded 
summarily,  they  could  change  the  nature  of  the 
claim,  ana  by  calling  it  something  different  fix)m 
that  which  they  had  originally  considered  it,  adopt 
another  plan  for  collecting  it.  It  would  be  a 
prievous  wrong,  in  the  case  of  a  change  of  owners, 
if  the  board  could  thus  saddle  a  new  owner 
with  charges  they  had  neglected  to  collect  from 
his  predecessors.]  The  case  does  not  state 
whetner  these  proceedings  were  intended  to  be 
according  to  the  provisions  for  recovery  in  a  sum- 
mary manner,  or  whether  they  were  an  application 
for  a  warrant  under  the  23rd  section  of  the  Act  of 
1861,  as  if  a  rate  had  been  made.  Now  this  notice 
of  the  2l8t  Jan.  1861  was  not  a  demand  at  aU ;  it 
was  merely  a  notice  to  enable  the  owner  to  dispute 
the  apportionment,  and  cannot  be  said  to  be  the 
time  from  which  the  period  of  limitation  was  to  be 
counted,  according  to  sect.  62  of  the  Act  of  1858. 
Besides,  under  the  Act  of  1861  these  expenses  may 
be  recovered  in  the  same  manner  as  general 
district  rates,  and  it  has  been  held  that  Jcrvis's 
Act  does  not  apply  to  rates.  [Lusu,  J. — What 
have  yon  to  say,  Jm*.  Baylis,  with  regard  to  this 
23rd  section  of  the  Act  of  1861 P] 

Baylis  in  replv. — ^The  intention  of  the  Legisla- 
ture appears  to  nave  been  that  a  board  of  health 
might  recover  by  either  of  the  two  alternatives 
given  in  the  69th  section  of  the  Act  of  1848.  I 
say  they  have  here  adopted  one  of  these  modes  of 
proceemng,  and  have  dropped  it ;  they  cannot  now 
go  back  and  begin  with  the  other.  [Stopped  by 
tne  court.] 

Lush,  J. — I  am  of  opinion  that  the  appellant  is 
entitled  to  our  judgment.  These  works  were  com- 
pleted in  the  year  1860;  and  on  the  21st  Jan. 
1861,  a  notice,  which  is  set  out  in  the  case,  was  de- 
livered to  the  appellant.  It  is  now  contended  by 
the  respondents  that  this  notice  did  not  constitute 
a  demand  for  payment,  but  it  is  on  the  face  of  it  a 
notice  that  interest  will  be  charged  unless  the 
amount  there  mentioned  is  paid,  and  it  states  that 
the  amount  is  the  appellant's  proportion  of  the 
expenses  incurred  by  tne  board  the  year,  before.  I 
certainly  consider  tne  document  to  he  such  a  de- 
mand as  that  provided  for  in  sect.  62  of  the  Act  of 
1858.  No  payment  was  made  upon  that  demand, 
and  no  further  proceedings  were  taken  in  the 
matter  until  the  order  was  made  by  the  corpora- 
tion on  the  25th  Aug.  1870,  that  the  amount  they 
claimed  from  the  appellant  should  be  private  im- 
provement expenses.  By  the  69th  section  of  the 
Act  oi  1848,  the  board  had  the  option  in  1861  either 
of  proceeding  summarily,  or  of  making  an  order 
dedaring  this  amount  to  be  private  improvement 
expenses ;  in  the  latter  case,  according  to  sect.  90 
the  board  may  levy  the  expenses  by  a  rate  upon 
the  occupiers,  part  of  which,  by  the  following  sec- 
tion, the  occupiers  may  deduct  from  their  rent. 
The  Act  of  1861,  by  sect.  23,  seems  to  dispense 
with  a  rate,  and  the  question  is,  as  there  was  no 
rate  here,  at  what  time  were  the  respondents  bound 
to  exercise  their  option  P  It  is  not  necessary  to 
say  how  they  might  have  been  limited,  if  no  de- 
mand had  been  made  upon  the  owner.    Here  there 
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was  a  demand  of  payment  on  the  2 1st  Jan.  1861, 
and  according  to  Jervis's  Act  and  the  t)3rd  section 
of  the  Act  of  1858,  the  respondents  miffht,  for  nine 
months  after  that  date,  have  proceeded  summarily 
against  the  appellant.  Neither  is  it  necessary  to 
siiy  whether,  during  those  nine  months,  the  re- 
spondents could  have  revoked  their  notice,  and 
prcK-eedtnl  otlierwise ;  in  this  instance  they  did  not 
do  so.  From  tlie  expiration  of  the  nine  months 
after  the  demand  which  the  respondents  made, 
these  Acts  of  Parliament  clearly  disahled  them  from 
taking  any  proceedings  whatever.  They  cannot 
revive  a  claim  which  they  have  lost  hy  declaring 
that  it  shall  be  paid  b;^  instalments.  I  think  the 
order  made  by  tne  justices  is  invalid. 

Hannen,  J. — I  am  of  the  same  opinion.  What- 
ever right  the  respondents  might  nave  to  declare 
these  to  be  private  improvement  expenses  even  at 
the  time  they  did,  I  think  they  cannot  adopt  both 
the  alternative  modes  of  proceeding  which  were  at 
their  option.  1  agree  with  my  brother  Lush  that 
this  notice  in  Jan.  1861,  was  a  demand  for  pay- 
ment upon  the  owner.  I  think  that  this  demand 
upon  the  owner  showed  an  adoption  on  the  part  of 
the  respondents  of  an  intention  to  recover  the 
money  by  summary  proceedings.  They  cannot 
now  convert  the  claim  they  then  made  into 
another  of  an  entirely  different  character. 

Jvdamentfor  appeUa/nt 

Attorneys  for  appellant,  Chester  and  Urquhart, 
for  Taylor  and  S^ow,  Bolton. 

Attorneys  for  respondents,  C.  E.  Abbott,  for 
B.  Q.  HinnelU  Bolton. 


Wednesday,  Nov.  8,  1871. 
Webley  v.  Woollby. 


24 


Qawpoxoder — Keeping  in  unlicensed  place — 23  cj*  2 
Vict.  c.  139,  8.  6 — Manufacturing — Cartridges. 

23  ^  24  Vict.  c.  139,  s.  6,  enacts  that  certain  regula- 
tio^is  shall  he  ohsen^ed  with  regard  to  the  '*  manu- 
facture and  keeping  of  atnmunition,^^  crt^e  of 
which  is  that  no  *'  ammunition  containing  5?6. 
of  gunpowder  shall  he  kept  in  any  place  not 
licensed  for  that  purpose.  .  ." 
An  information  preferred  against  the  appellant,  a 
gunmaker,  who  bought  and  kept  ready-made 
cartndges  to  sell  hy  retail,  hut  did  not  manufac- 
ture them,  alleged  that  he  did  unlawfully  keep 
certain  ammunition,  to  wit,  50,400  cnrtridij^'s, 
containing  tdb.  weight  and  nptoards  of  gunpowder, 
to  toil,  SOlb.  of  gunpowder,  in  a  certain  place  with- 
out a  licence.  .  ."  He  was  convicted  under  tlie  above 
section  and  sect.  7  {penalty  clause),  fined  and 
adjudged  to  forfeit  the  ammunition,  in  excess  of 
the  quantity  whi4:h  might  be  lawfully  kept. 
On  a  case  staled  : 

Held,  that  sect.  6  o/23  *J-  24  Vict.  c.  139,  applies  only 
to  manufa^^tnrers  of  explosive  compositions  keep- 
itig  the  same,  atid  thai,  therefore,  the  conviction 
under  it  of  the  appellant,  who  was  not  a  manufac- 
turer of  the  ammuniti&n  he  kept,  was  ivrong. 
Case  stated  by  justices  under  20  &  21  Vict.  c.  43. 

This  was  an  information  preferred  by  Bobert 
Woolley,  inspector  of  nuisances  duly  appointed  for 
the  borough  of  Birmingham,  against  Philip  Webley 
of  the  said  borough,  gunmaker,  for  that  he  the 
said  Philip  Webley,  on  the  13th  Feb.  1871,  at  the 
said  borough,  did  unlawfully  keep  certain  ammu- 
nition (to  wit)  50,400  cartridges,  containing  51b. 
weight  and  upwards  of  gunpowder  (to  wit)  SOlb. 


weight  of  gunpowder  in  a  certain  place  there, 
without  such  licence  for  that  purpose  as  is  required 
by  the  statute  in  that  behalf,  contrary  to  the 
statute;  and  afler  hearing  the  parties,  and  tlie 
evidence  adduced  by  them,  we,  the  undersigned 
(being  two  of  Her  Majesty *s  justices  of  the  peace 
in  and  for  the  said  borough  of  Birmingham),  did 
thereupon  convict  the  said  Philip  WeWey  of  the 
said  oflence  in  the  penalty  of  lOL,  together  with 
the  costs  of  obtaining  the  said  conviction,  amoont- 
ing  to  the  sum  of  9«.  6(i,  and  did  order  and 
adjudge  that  the  ammunition  so  kept  as  aforesaid, 
should  be  forfeited  to  the  Queen.  And  the  smI 
Philip  Webley,  alleging  that  he  is  dissatisfied  with 
the  said  determination  as  being  erroneoos  in  pmnt 
of  law,  did,  within  three  days  thereafter,  apply  to 
us,  the  said  justices  to  state  and  sign  a  case  seUing 
forth  the  facts  and  the.  grounds  of  such  determina- 
tion for  the  opinion  thereon  of  the  Ck>nrt  of 
Queen*s  Bench  at  Westminster. 

Therefore,  in  pursuance  of  the  statute  in  such 
case  made  and  provided,  we  hereby  state  and  sign 
the  following  : 

Case. 

The  appellant  having  appeared  upon  snmmons 
before  us,  the  undersigned,  to  answer  to  the  said 
information,  it  was  thereupon  proved  in  evidence, 
and  admitted  between  the  said  parties  on  the  heir- 
ing  before  us,  aforesaid : 

That  the  said  Philip  Webley  was  a  ffnn  and  piBftd 
manufacturer,  in  the  said  borough  of  Birmin^iaa, 
and  a  dealer  in  cartrid^^es  purchased  from  the 
makers,  and  retailed  by  him  to  customers,  hat  not 
otherwise  a  manufacturer  of  any  of  the  articfeB 
mentioned  in  sect.  6  of  the  Gunpowder  Act  1860, 
nor  a  dealer  in  gunpowder  or  manufacturer  of  cirt- 
ridges  or  other  articles  mentioned  in  sect.  18  of  the 
said  Gunpowder  Act  1860,  save  in  so  far  as  the 
cartridges  dealt  in  by  the  said  Philip  Webley,  u 
aforesaid,  severally  contained  small  quantities  of 
gunpowder. 

It  was  also  proved  and  admitted,  as  aforeflsid, 
that  on  the  13th  Feb.  last,  the  said  Bobert  Woollej, 
then  being  such  inspector  as  aforesaid,  visited  the 

C remises  of  the  said  Philip  Webley,  in  the  md 
orough  of  Birmingham,  and  then  and  there  found 
therein  50,400  loaded  metal  cartridges,  made  br 
Eloy  Brothers,  of  London,  of  varions  sixes,  ana 
severally  containing  small  quantities  of  gnnpowder 
varying  according  to  the  size,  from  6  grains  esdi 
to  19  grains  each,  and  in  the  whole  containing  np> 
wards  of  501b.,  to  wit,  801b.  weight  dt  gunpowder, 
and  that  the  said  Philip  Webley  had  not  <Kitsined 
and  was  not  in  possession  of  any  licence  fbr  w*^Vmp 
or  keeping  ammunition  or  gunpowder,  as  provided 
by  the  said  Gunpowder  Act  1860. 

Wherefore  we  the  said  justices  did  adiudge  and 
determine  that  the  said  Philip  Webley  did  keepam* 
munition  (to  wit)  50,400  loaded  metal  cartridges  in 
a  place  where  it  was  not  then  and  there  lawfal  under 
the  Gunpowder  Act  I860  to  keep  ammunition,  and 
we  did  adjudge  that  the  ammunition  so  kepi  a? 
aforesaid  and  exceeding  the  quantity  that  might 
lawfully  be  kept  in  the  said  place,  should  beror- 
feited,  and  that  in  addition  to  such  forfeitore  the 
said  Philip  Webley  should  forfeit  the  sum  <rf  10l(fl| 

(a.)  23  A  24  Viot.  o.  139,  s.  6.—"  The  foIlowiBS 
tions  shall  be  obaenred  with  regard  to  the  irmm 
of  loaded  peroaaaion  oapa,  and  the   manufaiitaie 

keeping  of  ammanition or  other 

compoaitiona  of  an  explosive  natare.    No 
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It  was  contended  on  the  part  of  the  said  Philip 
Webley  that,  under  the  circiimstanccs  b'^fore 
stated,  a  licence  under  the  said  Gunpowder  Act 
1860  was  not  required  by  him  for  the  keeping;  of 
ammunition  as  aforesaid. 

If  the  said  court  should  be  of  opinion  that  such 
licence  was  required  for  keeping  such  ammunition 
as  aforesaid,  then  the  conviction  shall  be  confirmed. 
Bat  if  the  court  shall  be  of  a  contrary  opinion,  then 
the  conviction  shall  be  quashed. 

Given  under  our  hands  this  21st  April  1871  at 
the  borough  aforesaid. 

Samuel  Thornton. 
Henry  Manton. 

Field,  Q.  C.  (with  him  Chandos  Lei<ih)  for  the 
appellant. — The  question  is  whether  keeping  car- 
tridffee  is  keeping  gunpowder  within  the  terms 
of  we  section  under  wnich  this  conviction  took 
place,  sect.  6,  sub-sect.  2.  [He  referred  to  sects. 
10  and  15.]  The  fair  construction  of  sect.  6,  is  that 
it  provides  against  a  manufacturer  who  carries  on 
a  oangerous  process,  having  in  the  vicinity  of  his 
works  a  quantity  of  gunpowder.  And  that  section 
applies  (mly  to  manufactu.ers.  [Cockburn,  C.  J. 
— Then  there  is  no  limit  to  the  number  of  car- 
tridges which  may  be  kept  by  a  person  not  a 
manufacturer,  and  sect,  lo  will  not  touch  him  P] 
The  argument  must  go  to  that  length.  It  is 
founded  on  sect.  18,  and  on  the  apparent  anomaly 
of  prohibiting  the  keeping  of  51b.  of  gunpowder 
in  small  cartridges  wnen  the  same  person  may 
lawfully  keep  501b.  loose.  If  this  conviction  is 
ffood  every  gunmaker  in  England  will  be  liable. 
[Hannen,  J. — It  is  supposed  that  a  dealer  or  manu- 
fiEK^torer  would  have  proper  premises.]  A  person 
employed  in  the  perilous  operation  of  filling 
cartridges  may  by  sect.  6  sub-sect.  7,  have  501b.  of 
powder  loose  beside  him.  [Mellor,  J. — But  the 
place  must  be  licensed  —that  imposes  some  check. 
CociLBirRN,  C.  J. — And  even  when  he  has  mado  the 
cartridges  he  is  limited  to  51b.] 

J.  O.  ChriJJUs  contra. — Sect.  2  relates  to  keeping 
and  making  gunpowder  only.  Sect.  18  touches 
jpinpowder  and  cartridges,  and  sects.  6  and  7  are 
applicable  to  both.  There  are,  however,  no  other 
sections  applying  to  ammunition.  [Cockburn, 
C.  J. — Is  not  the  whole  of  sect.  2  intended  to  regu- 
late the  places  wherein  gunpowder  shall  be  manu- 
&ctared  P  Mellor,  J. — It  onljr  means  "  keeping  " 
as  incidental  to  manufacture.]  It  does  not  relate 
to  other  than  a  manufacturer.  But  sect.  18  applies 
to  manufacturers  and  others — one  may  keep  2001b., 
the  other  501b. — and  there  is  no  reference  to  a 
licence.  Sect.  2  was  designed  to  protect  the 
public  against  the  danger  of  a  large  accumulation 

aforeeaad,  except  peroaBsion  caps,  ezoeedin^  the  respeo- 
tiva  qaaiititiefl  hereinalter  mentioned  and  set  opposite  to 
the  deecriptions  of  the  reepectiTe  artioles  (that  is  to  say) 

Ammiimtion  containing  five  pounds  of  gunpowder 
.  .  •  .  shall  be  kept  in  any  place  not  Ucensed  for  that 
povpoee  as  hereinafter  mentioned,  and  no  such  articles 
■bau  be  kept  in  any  place  so  Ucensed  in  excess  of  the 
reapeetive  quantities  specified  in  the  hcence  in  that 
bdialf. 

Seet.  7  enacts  that  all  ammunition  made  or  kept  in  any 
plaee  idiere  under  the  Act  it  is  not  lawful  to  make  or  (as 
me  ease  may  be)  keep  ammunition,  and  any  quantity  of 
ammnnition  kept  in  a  place  where,  under  the  Act,  it  may 
be  lawful  to  keep  such  ammunition,  exceeding  the 
niMiililj  whioh  may  be  lawfully  kept,  there  shall  he  for- 
niled ;  and  evei7  person  makuig  or  keeping  ammunition 
eoatnay  to  tiie  Act  shaU,  for  so  doing,  in  addition  to  such 
lutfrituira  as  aforeaaid,  forfeit  for  every  such  offetfde  any 
—  Wfoi  ifflsading  lOt. 


of  combustible  material.  [Cockburn,  C.J. — There 
is  a  manifest  distinction  between  danger  in  making; 
cartridges  and  the  danger  of  keepiupj  them  when 
made.]  The  object  of  the  Legislature  was  to 
prevent  the  storing  of  a  quantity  of  gunpowder  in 
an  unlicensed  place  for  sale.  Sect.  6  applies  to  the 
keeping  of  ammunition  by  any  person  whether  a 
manufacturer  or  not. 

Cockburn,  C.J. — It  is  quite  unnecessary  to  decide 
in  the  present  instance  whether  such  a  case  as  this 
falls  within  the  18th  section  of  the  Act.  That  may 
be  a  matter  for  further  consideration ;  but  we  are 
of  opinion  that  the  case  does  not  fall  within  sect. 
6,  and.  consequently,  that  the  conviction  is  wrong. 
I  think  the  distinction  made  by  Mr.  Field  in  argu- 
ment is  sound,  and  manifestly  presents  itself  as 
the  true  and  proper  view  to  be  taken  of  sect.  6. 
That  section  relates  to  manufiicturing  and  keeping 
pf  things  manufactured,  and  I  do  not  think  it 
would  be  expedient  or  prudent  to  extend  the  pro- 
visions of  tne  clause  to  anything  not  properly 
within  it.  This  appellant  is  not  a  manufacturer, 
and  therefore  the  section  which,  in  my  construction 
of  it,  applies  to  that  which  a  person  keeps  after 
he  has  manufactured  it  does  not  apply  to  him ;  for 
although  he  may  be  said  to  have  kept  what  is 
within  sect.  6,  yet  he  did  not  manuracture  it. 
Hence  it  follows  that  the  conviction  must  be 
quashed. 

Mellok,  J. — I  am  of  the  same  opinion.  I  think 
that  what  Mr.  Field  suggested  is  tne  dear  distinc- 
tion to  be  observed ;  and  I  am  satisfied  that  sect. 
6  applies  to  }nanufacturer8,  and  does  not  a£Pect 
persons  who  are  not  manufacturers  keeping  a 
quantity  of  cartridges.  I  will  reserve  any  opinion 
as  to  sect.  18  until  a  question  shall  arise  upon  it. 

Hajinen,  J.  concurred. 

Attorneys  for  appellant.  Burton,  Yeates,  and 
HaH,  for  W.  S.  AUen,  Birmingham. 

Attorneys  for  respondent,  Sliarpe,  Parkers,  and 
Co.,  for  Hayes,  Birmingham. 


COUBT  OF  COMMOir  PLEAS. 

Reported  by  H.  H.  Hockihg  and  B.  A.  Kivolaxs,  Esqrt., 

BarriBters-at-Law. 


Motiday,  Nov.  20, 1871. 
Tyson  v.  Lord  Mayor  of  London. 

Latids  Clauses  Consolidation  Act  1845  (8  Vid.  c, 
18,  s.  121)  London  (City)  Improvement  Act  1847 
(10  Sf  11  Vict.  c.  cclxxx.) — Notice  to  treat  under 
local  Act  —  Before  whom  compensation  to  he 
assessed  — Tenancy  more  than  one  year — Interest 
to  be  calculated  from  time  of  notice. 

Thr.  c4)rporation  had  given  the  plaintiff  six  months* 
notive,  as  required  by  tlie  CUy  Improvement  Act, 
of  their  intention  to  take  his  premises,  arid  live 
^notice  to  quit  aiso  included  a  notiee  to  treuf. 

llie  plaintiff  was  entitled  to  live  residue  of  an  nn- 
expired  term  of  a  lease  at  this  time,  but  at  the  time 
of  the  expiration  of  tlie  sins  mofUhs*  notice  his 
interest  would  be  for  less  thun  a  year. 

If  the  plaintiff* s  interest  was  greaier  tluin  tluit  for  a 
year  lie  was  entitled  to  go  before  a  jury ;  if  not, 
his  compensation  vms  to  be  assessed  undei'  the 
ist  section  of  the  Lands  Clauses  Consolidation 
Act. 

Held  thai,  from  the  daie  of  the  notiee,  the  corporation 
coxdd  not  refuse  to  proceed  with  tlie  purchase,  and 
thai  ths  period  from  which  the  plaint iff^s  interest 
was  to  be  caioulated,  for  tJis  purpose  o/ de^racctv* 
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ing  irhaf  compensation  was  to  he  paid  hivi,  was 

from   the  date  of  the  titrcire  ot'  the   )iotic€y  from 

which  tune  the  lands  wrre  hound,  and  not  from  ths 

r-rj)! ration  of  dich  notice. 
Special  Case. 

This  was  an  action  of  unuiulamas  brought  to 
compel  the  defendant  to  issue  his  precept  for  the 
assessment  of  compensation  claimed  by  the  plain- 
tiff, and  to  take  all  the  necessary  steps  to  have 
such  compensation  duly  assessed,  and  for  damages 
for  his  having  made  default  in  the  issuing  of  such 
precept  and  in  the  taking  of  such  necessary  steps, 
and  by  the  consent  of  the  parties  and  the  order  of 
M.  Smith,  J.,  dated  the  7th  Dec.  1870,  a  special 
case  was  stated  for  the  opinion  of  the  coui*t,  with- 
out pleadings. 

The  plaintiff  was,  on  Jan.  25,  1867,  tenant  of 
the  whole  and  occupier  of  a  portion  of  a  house 
and  premises  forming  No.  14,  Black  Horse-alley, 
in  the  parish  of  St.  Bride,  London,  for  the  re- 
mainder of  a  term  exceeding  one  year,  under  and 
by  virtue  of  an  agreement  dated  24th  June  1867 ; 
and  such  agreement  provided  for  a  term  of  throe 
years  ftrom  Midsummer  day  1867,  and  for  a  yearly 
tenaTicy  after  the  expi nation  thereof  at  the  same 
rent  and  subject  to  the  six  months  notice  to  quit. 

Upon  the  25th  Jan.  186:»,  the  Corporation  of 
London,  as  promotei-s  of  the  Ilolbom  Valley  Im- 
provement (Additional  Works*)  Act  1867,  served  on 
the  plaintiff  a  notice  to  treat  for  the  said  pi-cmises. 
The  notice  stated  that  it  was  the  intention  of  the 
mayor,  aldermen,  and  commons  in  common  ceuncil 
assemi}led  to  take  and  use  the  plaintiff's  house,  shop, 
and  offices,  with  the  appurtenances  belonging.  It 
further  stated  that  the  mayor,  aldermen  and  com- 
mons were  willing  to  treat  and  agree  with  the 
plaintiff  for  the  purchase  of  his  estate  and  interest 
in  the  premises  and  for  compensation  to  be  made 
for  the  injury  and  damage  sustained  on  account  of 
the  execution  of  the  Act.  It  further  stated  that 
it  gave  the  p>erson  or  persons  in  possession  or 
occupation  of  the  premises  or  any  of  them  or  any 
pitrt  thereof,  notice,  and  required  them  at  the  ex- 
piration of  six  months  from  and  after  the  giving  of 
such  notice,  peaceably  and  quietly  to  deliver  up 
possession  of  the  same;  and  the  notice  also  required 
the  plaintiff  within  the  expiration  of  one  month 
from  its  date  to  deliver  at  the  office  of  the  Comp- 
troller of  the  City,  a  statement  in  writing  of  the  par- 
ticulars of  the  estate  and  interest  to  which  he 
claimed  to  be  entitled  and  of  the  amount  of  the 
sum  of  money  he  would  be  willing  to  receive  in 
satisfaction  or  recompense  for  the  value  of  such 
estate  and  interest,  and  tis  compensation  for  any  im- 
provements or  fixtures,  and  for  any  injury  or 
damage  that  he  might  sustain  on  accouTit  of  the 
execution  of  the  Act,  and  of  the  manner  in  wliich 
such  amount  of  money  had  been  computed ;  and 
in  case  that  plaintiff  should  have  a  greater  interest 
in  the  premises  than  as  tenant  at  will,  and  should 
claim  compensation  in  respect  of  any  unexpired 
term  or  interest  under  any  lease  or  erant  of  the 
premises  so  required,  then  he  was  furtner  required 
to  produce  the  lease  or  grant  in  respect  of  which 
such  claim  was  made. 

Upon  the  19th  Feb.  1869,  the  plaintiff  sent  to  the 

corporation  a  statement  of  the  amount  of  his  claim 

and  the  nature  of  his  interest  in  the  said  premises. 

The  plaintiff  was  in  the  occu  {nation  of  the  premises 

Bt  the  date  of  the  commencement  of  the  action. 

The  necessity  for  a  formal  demand  on  the  deien-  \ 

daut  to  perform  his  duty  was  waived  before  action,  \ 


and  it  was  agreed  that  no  objection  of  form  should 
be  taken  on  either  side. 

The  question  for  the  opinion  of  the  oomtwM 
whether  the  plaintiff  at  the  date  of  the  iBsuing  of 
the  writ  was  entitled  to  maintain  thia  actkm. 

If  the  court  should  be  of  opinion  in  the  affirma- 
tive then  judgment  with  the  costs  of  suit  was  to 
be  ^iven  to  the  plaintiff  that  a  writ  of  taamdamm 
do  issue  to  the  defendant  to  issue  his  precept  in 
respect  of  the  said  lands,  pursuant  to  the  Btafcate6» 
ana  to  do  all  acts,  and  take  all  neceesaiy  stepti  for 
the  purposes  of  having  the  compensation  to  be 
paid  assessed  by  a  jury.  If  the  court  should  be 
of  opinion  in  the  negative,  the  judgment  with 
costs  of  suit  to  be  entered  for  the  defendant. 

The  plaintiff's  points  of  argument  were:  fint, 
that  the  plaintiff  is  entitled  to  have  the  value  of 
his  interest  assessed  by  a  jury,  and  to  a  mamda- 
mils ;  secondly,  that  the  pLuntifl*  had  at  the  time 
of  the  service  of  the  notice  to  treat  a  greater  inte- 
rest in  the  said  house  and  premises  than  as  tenani 
from  voar  to   year;    thirolY,  that  the  notice  to 
treat  bound  the  lands,  and  that  the  respective 
rights  of  the  parties  mnst  be  determined  aooord- 
ing  to  the  state  of  things  at  the  date  thereof; 
fourthly,  that  it  was  the  duty  of  the  corporaiioD 
upon  such  notice  to  treat  being  given,  to  take  the 
necessary  steps  to  have  the  aunount  of  oon^ieiisa- 
tion  assessed,  and  that  any  neglect  to  perform  that 
duty   was  actionable;  fifthly  that   the  defendant 
ought  not  to  be  allowed  to  set  up  any  difference 
in  the  amount  of  the  plaintiff's  interest  at  the  time 
of  action  brought,  aud  the  time  when  the  notice 
to  treat  was  given,  which  would  be  to  take  advan- 
tage of  their  own  laches. 

The  points  on  which  the  defendants  argued  ffen : 
First,  that  inasmuch  as  at  the  date  when  the  six 
months*  notice  by  the  corporation  to  the  plaintiff 
expired,  his  term  of  three  years  in  the  piemifiee 
had  less  than  a  year  to  run,  and  at  the  date  of  the 
commencement  of  the  action  such  term  had  expired 
by  effluxion  of  time,  the  plaintiff  is  not  entitled  to 
have  a  jury  summoned  to  assess  oompensatioD  to 
him  ;  secondly,  that  the  plaintiff^s  right  to  compen- 
sation, if  any,  is  enforceable  only  under  the  I2l8t 
section  of  the  Lands  Clauses  Consolidation  Act 
184^  i  thirdly,  that  at  the  date  of  action  brought, 
the  plaintiff  was  not  entitled  to  have  a  jury  sum- 
moned ;  fourthly,  that  he  was  not  entitled  to  daim 
a  writ  of  viandannis. 

The  Holbom  Valley  Improvement  (Additiomd 
Works)  Act  1867  incorporates  the  London  (City) 
Improvement  Act,  which  incorporated  portioDS  of 
the  Lands  Clauses  Consohdation  Act.  It  is  pro* 
vided  by  the  13th  section  of  the  London  (Caty) 
Improvement  Act  1847  (10  &  11  Vict.c.cclxxx.)  that 
for  the  purposes  of  this  Act  it  shall  be  lawfhl  for 
the  mayor,  aldermen,  and  commons,  and  thef 
are  hereby  authorised  and  empowered  to  take 
and  u.>o,  or  cause  to  be  taken  and  used,  any 
lauds,  and  pull  down  and  remove,  or  caoBe 
to  be  pulled  down  and  removed,  any  hoons 
or  buildings  which  they  may  deem  necessary  or 
expedient  to  take,  use,  or  pull  down  and  remore 
for  the  puqioses  of  this  Act,  at  any  time  at  the  ex- 
piration of  six  months  afler  notices  in  writing  from 
the  mayor,  aldermen,  and  commons,  or  their  agent 
duly  authorised,  of  the  intention  to  take  or  use  the 
samcs  shall  have  been  left  at  the  primnpal  office  of 
business,  or  given  to  the  principal  omoer  ol  the 
coTVC](nA>\s\i  mtAreated  in  or  entiUed  to,  or  br  thb 
Ac\)  ensSc^^  \a  ^^  vDsi  ^9QiU9^  vi:^  mch  wdki 
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houses,  or  boildings,  or  to  the  person  who  shall  be 
the  owner  and  occupier  thereof,  or  have  been  left- 
at  bis  usual  or  last  known  place  of  abode  oi*  buai- 
iiess,  or  with  the  tenant  or  occupier  of  the  same 
lands,  houses,  or  buildings,  or  have  been  affixed 
upon  some  pcurt  of  such  lands,  houses,  or  buildings. 
And  by  the  34th  section  it  is  enacted,  that  all 
persons  in  the  actual  possession  of  any  lands  to  be 
taken  or  purchased  by  virtue  of  this  Act,  as  owners, 
leaseholders,  tenants  at  will,  or  lessees  for  a  year, 
or  for  any  shorter  time  or  otherwise,  shall,  at  the 
expiration  of  six  months  from  and  atler  notice  in 
writing  from  the  mayor,  aldermen,  and  commons, 
or  their  agent  duly  authorised,  shall  have  been  left 
at  or  affixed  upon  the  premises,  or  so  soon  after  as 
they  shall  be  required  so  to  do,  peacejibly  and 
quietly  deliver  up  the  possession  of  the  saia  pre- 
mises to  the  mayor,  cudermen,  and  commons,  or 
the  person  authorised  by  them  to  take  possession 
thereof ;  and  in  case  any  such  persons  shall  refuse 
to  give  up  such  possession  as  aforesaid,  then  it 
shall  be  lawful  for  the  said  court  of  mayor  and 
aldermen  to  issue  their  precept  to  the  sheriffs  of 
the  said  city  of  London  to  deliver  possession  of  the 

C remises  to  such  person  as  shall  in  such  precept 
o  nominated  to  receive  the  same;  and  the  said 
sheriffs  are  hereby  required  to  deliver  such  posses- 
sion accordingly  of  the  said  premises,  and  to  levv 
such  costs  as  shall  accrue  from  the  issuing  of  sucn 
precept  on  the  person  so  refusing  to  give  up  such 
possession  as  aforesaid,  by  distress  and  sale  of 
their  goods,  but  no  such  possession  shall  bo 
delivered  up  until  such  payment  or  deposit  of 
purchase  or  compenstition  money  shall  have  been 
made  as  it  is  directed  by  the  Lands  Clauses  Conso- 
lidation Act  1845. 

W.  G.  Harrwoiif  for  the  plaintiff. — If  the  plain- 
tiff had  no  greater  interest  than  one  from  year  to 
year,  the  amount  of  his  compensation  is  to  be 
settled  by  two  justices,  under  the  121st  section  of 
the  Lands  Clauses  Consolidation  Act  1845 ;  but  if 
the  plaintiff  had  a  greater  interest  than  that  of  a 
tenant  from  year  to  year,  then  he  is  entitled  to 
have  a  jury  summoned,  and  to  go  before  them  in 
the  usual  manner  to  assess  the  value  of  his  un- 
expired term  or  interest  in  his  premises.  Here 
the  plaintiff  had  a  greater  interest  than  a  tenant 
from  year  to  year,  for  the  agreement  was  for  three 
years  from  the  24th  June  1807,  and  at  the  time  when 
notice  to  treat  was  given,  which  was  on  the  25th 
Jan.  18d9,  Tyson  had  an  eciuitable  interest  in  the 
premises  greater  than  three  years.  We  must  look 
at  and  examine  the  equitable  interest,  for,  whereas 
the  agreement  for  a  lease  gives  an  actual  occu- 
pation for  three  years,  the  equitable  interest 
gives  an  occupation  for  four  years  at  least : 
oweetman  v.  MeiropolUan  Railway  Company 
(1  H.  A  M.  543 ;  10  L.  T.  Rep.  N.  S.  156).  That 
which  is  to  be  valued  under  the  Lands  Clauses 
Consolidation  Act  is  not  what  the  plaintiff  has, 
but  what  he  claims  to  have.  It  was  held  in  The 
Marquis  of  Saliehury  v.  The  Qreai  Northern  BaU- 
way  Company  (17  Q.  B.  840)  that  a  notice  by  a 
railway  company  to  a  landowner,  served  in  pur- 
suance of  the  Lands  Clauses  Consolidation  Act 
1845,  requiring  the  lands  for  the  purposes  of  the 
company,  is  a  sufficient  exercise  ot  the  powers  of 
oompnlsonr  purchase  to  place  the  parties  in  the 
position  of  vendor  and  purchaser,  and  Lord  Camp- 
Dell  there  states  "  that  the  contract  may  be  oon- 
ndflred  as  mutual,  it  being  in  the  landowner's 
power  to  compel  the  company;  after  the  expiration 


of  the  period  prescribed  for  exercising  their  com- 
pulsory powers,  to  complete  the  purchase."  He 
subset juently  goes  on  to  say,  "  It  seems  to  me  that 
the  intention  of  the  Legislature  was,  that  the 
contract  of  purchase  should  be  complete  as  soon  as 
the  notice  has  been  given  by  the  company.**  The 
amount  of  compensation  here  is  to  be  assessed 
with  reference  to  the  value  of  the  plaintiff's 
interest  in  the  premises,  and  not  with  reference  to 
its  value  to  the  corporation. 

Stehhing  v.  Meinypolitan  Board  of  Works^  L.  Rep*  6 

Q.  B.  37 ;  23  L.  T.  Rep.  N.  S.  530 ; 
Morgan  v.  Metropolitan  Railway  Com^pany,  L.  Rep.  8 

C.  P.  553;  18L.  T.  Rep.  N.S.568;  in  error,  L.  Rep. 

4  C.  P.  97. 

The  quantum  of  the  plaintiff's  interest  in  the  land 
is  from  the  date  of  the  notice,  and  the  premises 
are,  for  the  purposes  for  which  they  are  required, 
virtually  in  tne  hands  of  the  corporation  from  such 
date,  and  from  that  time  the  pbiintiff*s  interest 
must  be  calculated. 

Thesujer  for  the  defendants. — The  only  real  ques- 
tion is  whether  the  date  from  which  compensa- 
tion is  to  be  assessed  was  the  time  when  the  six 
months*  notice  was  given,  or  whether  it  was  the 
time  when  the  six  months*  notice  expired.  If  the 
expiration  of  the  six  months  is  the  time,  then  the 
plaintiff  would  have  less  than  an  interest  of  a 
year  ;  but  if  the  date  of  giving  the  notice  is  the 
time,  he  would  have  an  interest  in  the  premises, 
greater  than  that  of  a  tenant  irom  year  to  year. 
The  quantum  of  interest  must  be  in  respect  of  the 
value  of  interest  in  the  premises.  Under  the  18th 
section  of  the  Lands  Clauses  Consolidation  Act 
notice  to  treat  is  to  be  given  to  the  parties  in- 
terested, and  under*  the  21st  section  the  parties  are 
to  state  their  claims  within  twenty-one  days.  If 
the  quantum  of  value  be  under  50?.,  they  must  go 
before  two  justices  of  the  peace,  even  if  the  in- 
terest which  they  possess  in  the  premises  is  greater 
than  that  of  a  yearly  tenant,  but  if  the  interest  is 
greater  than  50L  they  may  go  before  a  jury.  I 
admit  that  when  notice  to  treat  is  given  a  contract 
is  created  between  vendor  and  purchaser:  {Sparrow 
V.  Oxford,  Worcester,  and  Wolverhampton  Railway 
Company,  9  Hare,  436).  But  the  power  to 
take  the  lands  is  not  at  the  date  of  the 
notice  but  six  months  after,  at  its  expira- 
tion: {Morgan  v.  Metropolitan  Railway  Com- 
pany, in  error  L.  Rep.  5  C.  P.  97.)  In  that  case 
the  railway  company  had  given  the  plaintiffs 
notice  of  their  intention  to  take  their  premises  at 
the  expiration  of  six  months,  and  the  plaintiffs 
accordingly  had  taken  other  premises,  ana,  the  six 
months  having  expired  meanwhile,  the  former 
premises  remained  upon  their  hands.  The  Lord 
Chief  Baron  said,  that,  in  consequence  of  the 
notice  given  to  them  by  the  company,  the  plaintiffs 
were  not  only  entitled  to  a  mandamus,  but  to  an 
action  for  damages  also.  He  ^oes  on  to  say,  that 
the  company  were  bound  to  give  the  plaintiffs  a 
notice  to  treat  within  a  reasonable  time  after  the 
expiration  of  the  six  months  from  which  notice  to 
take  was  served  upon  them,  but  he  does  not  say 
that  compensation  is  due  from  the  time  of  the  first 
notice.  So  the  interest  which  the  corporation  are 
entitled  to  take  is  the  interest  at  the  expiration  of 
the  notice.  The  premises  are  bound  from  the  time 
of  notice  to  treat,  but  if  the  tenant  has  sustained 
any  costs  or  losses  by  removing  before  the  expira- 
tion of  the  teonoQ.,  to  "^iomV^.  "to  «i^©J\'^  "Wi  ^irsck^w^- 
I  8ation. 


MAGISTRATES'  CASES. 


C.  P.] 


Reg.  t'.  Manning  and  Roobbs. 


[G.  Gas.  K. 


WlLLBS,  J. — We  are  not  satiBfied  upon  the  ai^- 
meiit  th^  the  plaintiff's  interest  in  the  premiaeB 
was  less  tbaa  that  of  a  jear,  uor  are  we  satisfied 
that  anj  distinction  ought  to  bo  drawn  in  (avour 
of  the  Lord  Kayor  from  the  time  of  notice  to  quit 
and  notice  lo  treat,  both  nhich  notices  were  em- 
bodied in  one  document  in  the  present  nutc.  Taking 
the  two  notices  together,  and  bearing  in  mind  the 
decision  in  Morgan  \.  The  MetropnlUnii  Railmay 
Cotiipany  (L.  Rep.  4  C.  P.  7 ;  18  L. T.  Rep.  N.  S.  5^ 
I  think  Mr.  Thesiger  is  right  in  sajing  the  notices 
compel  the  defendants  to  treat  for  the  premiHcs.or, 
following  the  opinion  of  the  Lord  Chief  Baron, 
that  they  arc  to  take  them  as  an  obligation.  As 
the  case  comes  before  us,  the  uotice  to  treat  has 
relation  to  the  time  when  given,  which  is  at  the 
same  time  aa  the  notice  to  quit.  The  land  was  to 
be  taken  according  to  the  provisions  of  thf.  Act  of 
Parliament,  which  has  a  binding  effect  on  the  pre- 
mises from  the  time  of  the  notice,  as  at  the  expira- 
tion of  the  six  months.  It  means,  "  We  nave 
made  up  onr  minds  to  take  rour  lands,  and  ne 

S' ve  you  notice."  The  giving  the  first  notice  ia 
e  period  to  which  all  questions  of  compensa- 
tion for  injury,  damage,  or  losses  of  anv  kind 
must  be  r^erred,  and  if  such  is  the  case  for  one 
purpose,  why  not  for  all  purposes?  The  six 
months'  notice  was  intended  for  the  tenant's  benefit 
that  he  should  leave  without  incurring  useless 
ex|>eDses.  In  applying  the  121st  section  of  the 
Lands  Clauses  Oonsolidatiou  Act  ld4>5,  a|>art  from 
the  34th  section  of  the  London  (City)  Improvement 
Act,  there  is  no  doubt  you  mnst  take  thu  CHtale  of 
the  tenant  at  the  time  of  the  notice.  There  is  no 
doubt  in  this  case  that  at  the  time  of  such 
notice  the  plaintiff  had  more  than  a  year's  tcnuiicy, 
and  proceedings  would  have  been  taken  against 
hirn  under  the  provisions  of  sect.  21,  where  his 
estate  was  freehold  or  leotwhold.  The  l:)th  section 
of  the  Local  Act  gives  a  power  to  take  houses  and 
lands,  but  not  to  purchase  them,  while  the  lUth 
section  is  not  especially  directed  to  the  case  of 
tenants  tVom  year  to  year,  but  to  all  classes  of 
persons,  whether  tenants  at  will,  by  the  year,  or  in 
fee.  It  is  framed  for  the  benefit  of  the  city,  and 
enacts  that  all  persons  in  the  actual  pn.SHesaion  of 
any  lauds  to  be  taken  or  purchased  by  virtue  of 
the  Act,  as  owners,  leaseholilere.  tenants  at  will  or 
lessees,  for  a  year  or  for  any  shorter  tinii;  or  other- 
wise, shall,  at  the  expiration  of  six  months  from 
and  alter  notice,  in  writing,  from  the  mavor, 
aldermen,  and  commons,  or  their  agent  duly 
authorised,  shall  have  been  left  on  the  premises,  or 
so  soon  after  as  they  shall  be  required  so  to  do, 
peaceably  and  quietly  deliver  up  to  the  mayor, 
aldermen,  and  commons,  or  the  person  authorised 
by  them  to  take  posaession  thereof,  and  in  order 
to  remove  all  doubt  the  xection  end^,  "  but  no  snch 
posaession  shall  be  delivcrud  up  until  such  pny- 
ment  or  deposit  of  purchase  or  compensation 
money  shall  have  been  made  as  ia  directed  by  the 
Lands  Clauses  Consolidation  Act  1845."  The 
statute  deals  with  the  case  of  possession  where 

rssession  exists  without  regard  to  the  estate,  and 
am  of  opinion  tliat  the  plaintiff  is  entitled  to 
compensation,  and  in  such  a  manner  as  is  more  ex- 
pensive to  the  corporation,  namely,  by  the  verdict 
of  ajnry. 

Khatihg,  J.— t  am  of  the  same  opinion.  The 
period  of  time  when  the  tenant's  interest  deter- 
Buned  waa  wbea  notice  to  qnit  was  given.  Here 
the  two  Botioee,  one  the  notice  to  qmt,  the  ot^iei 


the  notice  to  treat,  vrere  combined  in  mm;  "Hte 
six  months  merely  relates  lo  the  tioie  when  the 
corporation  will  require  possession.  Mr.  Theager 
argues  that  the  period  was  at  the  expiration  of  the 
six  months,  but  they  are  bonnd  to  UJce  the  lands 
from  the  date  of  the  notice.  The  notice  meviB,  We 
take  your  lands,  and  at  any  time  alter  the  eipna- 
tion  of  six  months  yon  mnst  deliver  np  posBossioB 
and  have  compensation  assessed. 

BaETT,  J.— The  question  of  pOHSeeaimi  in  sect 
34  leaves  every  question  to  be  dealt  with  acomding 
to  the  Landi  Clauses  Consolidation  Aot. 

C0LI.11SR,  J. — The  21st  section  of  the  Lands 
Clauses  Consolidation  Act  gives  the  tenant  twenlj- 
one  days  to  consult  bis  interest  and  to  state  par- 
ticulars of  his  claim.  Hero  the  time  is  simply 
extended  to  six  months,  but  as  the  provisions  in 
not  altered,  that  makes  no  possihte  differenoe  m 
the  principle  on  which  compenaatioa  is  to  be 
assessed. 

JuA/menf/or  IJie  ptatnlif. 

Attorney  for  plaintiff,  Blewitt. 

Attorney  for  defendants,  Ndion. 


(Before  Kblly,  C.B.,  Byles.  J.,  Picott.  B.,  Lusb,  J., 

and  Hann'eh.  J.) 

Reg.  p.  Manning  and  Bogkhg 

Ariton — JiHtUiiui — ViifinUlu^  koute — Hiir'io  Tui. 
r.  07,  ».  6. 

.lilt  itii/iiii'ti/t'vt  diet'Uliig  houw  of  rehleh  tln<  Ajcltrwd 
mill  inl''rii<U  tciffjti  iri^n.'  Iiailt,  ntui  the  roitf  eoiBtrri 
in.  iittil  a  mitniiJ-ilihlr  pnrl  of  the  ffmriu-j  laH, 
iiiid  l)ui  ii<iilLi  iimt  reiliifjii  iirtijinrrdjiir  lAul'riiig, 
|-«  .(.  bn!U!n.i  wHIiia  24  .J-  2.^  Vlrl.  r,  !»7, ».  6,  '*« 
•iiiliiirj'nUij  and  miiiiciamly  netling  fire  <■>  vttdk 
UiifAMiij, 

Sattlih;  thai  it  ii  a  qatfuliiin/nr  llu-jnry,  wh«thtrlii 
Kli'Uftan-  in  <ji«'8/«iu  it  a-  htiililituj. 

Case  reserved  for  the  opinion  (A  tbia  Conrtlij 

Martin,  B. 

The  following  is  a  copy  of  the  indictment : 
Lanca»liire  In  «-i(.-Tha  jnrora  for  our  I*dj  On  Obmb, 

apoD  their  oath,  present  that  William  Mmning  tad  Jota 

Rogers,   on   Ac.,    at    Au.,   fslonioiulr,    onlainiillj,    ftad 

maBoioiiBly  did  set  fire  to  m  oartalD  bnilding-  of  OD»  Jokn 

Bbodee,  there  iiituata,  B^iut  llie  form  of  the  atatato  ia 

■anb  CKse  made  and  provided. 

It  is  obviously   framed  upon  the  '24&'2&  Vkt. 

c.  !»7.  a.  (i. 

The   prisoners   were   members  of  a   aocdetif  or 

union  <u  hand -made  brick  makers. 
The  building  set  fire  to  was  one  of  aeven  boilt 

in  a  row,  intended  for  dwelling  houses,  and  whidi 

were  liuilt  in  part  of  machiue-niade  bricks.    On 

the  night  of  the  25th  Juno  last  the  prisonera  (and 


the  house  were  built  and  finished ;  the  roof  ms 
on  and  fiiiishe<l :  a  considerable  [lart  of  the  flooring 
wns  laid :  the  mremal  walls  and  ceilings  were  pre- 
pared  n-:uly  fur  jilastering.  The  honse  wms  m  * 
forward  state  toirnrda  completion,  but  was  not 
completed. 

At  the  cuuclusiun  of  the  case  for  the  proaecutioni 
it   was  objected    by   tbe   learned  oounsd   for  d» 

Srisouei's  that  the  erection  set  flre  to  was  not  * 
uilding  within  the  meaning  of  the  Btatnte^  linanw 
\  tti  waa  wA  i»)m.Tj\?\A^  %ia^hed. 
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29? 


B.] 


Beg.  v.  Stbnson  and  Hitchman. 


[C.  Cas.  R. 


igainst  the  obiection,  bat  it  was  stated 
1,  J.  in  a  similar  case  had  expressed  his 
to  reserve  the  point  for  the  opinion  of 
t  of  Criminal  Appeal,  and  at  the  re- 
^e  counsel  I  assented  to  take  the  same 

the  opinion  of  the  jury,  whether,  as  a 
of  fact,  the  erection  was  a  building,  and 
i  that  it  was.  The  prisoners  were  found 
I  sentenced,  and  are  undergoing  punish- 

)8t  the  opinion  of  the  Court  upon  two 
first,  was  the  question  concluded  by  the 
the  jury  P  Secondly,  if  it  was  not,  was 
bion  made  by  the  learned  counsel  for  the 
a  valid  one  P  Samubl  Martin. 

ansel    appeared    to    argue    for    either 

C.B. — We  regret  that  we  have  not  had 
iance  of  counsel,  because  the  point  rc- 
a  new  and  important  one.  Looking  at 
stated  in  the  case,  I  am  of  opinion  that  it 
en  correctly  left  to  the  jury  as  a  (|uostion 
bether  the  erection  was  a  building,  the 
*  the  jury  that  it  was  is  conclusive  to 
this  was  a  building  within  the  meaning 
tutc.  The  question  turns  upon  the  true 
ion  of  the  24  &  25  Vict.  c.  97,  s.  6, 
acts  "  whosoever  shall  unlawfully  and 
ly  set  fire  to  any  building,  other  than 
•e  in  this  Act  before  mentioned,  shjUl  be 
'eloiiy."  The  point  therefore  is,  whether 
bure  was  a  building  other  than  such  as 
Act  before  mentioned.  The  3rd  section 
08  the  buildings  before  mentioned  re- 
in sect.  6,  and  they  are  "  house,  stable, 
use,  outhouse,  warehouse,  office,  shop, 
hou^e,  hopcast,  barn,  storehouse,  granary, 
3d,  fold,  any  farm  building,  any  building 
m  used  in  farming  land  or  in  caiTyiug 
trade  or  manufacture,  or  any  branch 
Now  the  argument  which  may  be 
to  the  buildings  enumerated  in  sect, 
they  would  appear  to  be  complete  build- 
on  reading  the  3rd  section  narrowly, 
be  found  to  contain  descriptions  of 
which  are  not  in  themselves  complete 
,  but  which  may  form  parts  of  complete 
,  e.g.,  office  and  shop.  Suppose  a  house 
t,  and  that  an  office  therein  is  completed, 
le  house  unfinished  :  or  suppose  a  house 
d  the  shop  completed  ana  opened  for 
while  the  upper  part  of  the  house  is 
It,  in  these  cases  the  office  and  shop  would 
ling  within  sect.  3.  Sect.  3  therefore  re- 
luildings  which  may  be  complete  or  in- 
I  think  that  the  ruling  of  tue  judge  at 
was  correct,  and  that  the  question  was 
iiry.  I  give  no  opinion  as  to  whether  an 
1  Duildin^  of  which  only  the  external 
complete  is  a  building  within  the  mean- 
is  section ;  but  where  a  house  has  ad- 
»  the  state  in  which  this  house  was,  I 
is  a  building  within  the  meaning  of  the 

J. — I  am  of  the  same  opinion.  I  abstain 
impting  to  define  the  exact  meaning  of 
••  Dnilding  **  in  this  section.  It  is  suffi- 
ly  that  the  structure  now  in  question  was 
I  within  its  meaning. 
B. — I  am  of  the  same  opinion.  The  iury 
and  that  tliii$  stracture  wae  a  bnilwig. 


though  not  complete,  I  think  it  was  a  building 
within  the  meaning  of  sect.  6. 

Lush,  J. — I  am  of  the  same  opinion.  To  con- 
stitute a  building  within  the  meaning  of  sect.  6, 
it  is  not  necessary  that  the  structure  should  be 
completed  for  its  ititended  purpose ;  it  is  sufficient 
if  it  has  advanced  so  far  as  to  have  acquired  the 
character  of  an  entire  building.  I  think  that  an 
unfinished  house  of  which  the  walls  had  only 
been  built  4ft.  high,  would  not  be  a  building  within 
the  section:  Here  all  the  walls,  external  and  inter- 
nal, being  complete  and  the  roof  covered  in,  I  think 
this  was  a  building  within  the  section. 

Hannen,  J. — A  house,  I  think,  means  a  building 
sufficiently  advanced  to  be  ready  for  the  habitation 
of  man,  and  a  structure  may  be  a  building  other- 
wise than  a  house  within  sect.  6,  thougn  it  was 
only  advanced  so  far  as  the  one  in  question. 

Conviction  confimi^jd. 


Saturday,  Nov.  18,  1871. 
Keg.  v.  Stenson  and  Hitchman. 

False  pretences  and  conspiracy — Evidence. 
8.  and  H,  were  jointly  indir.ted  on  counts  for  false 
pretences  and  a  general  count  for  conspiracy.     S. 
was  convicted  on  the  counts  for  f (Use  prcteywes,  and 
both  on  the  count  for  conspiracy. 
The  evidfncewas,  tlial  they  were  osf4insibly  ciirryiwj  on 
businrss  as  \tublishers  under  tlie  immeof  B.  tuui  6V>., 
and  thai  H.  was  tlie  antlior  of  a  book  publislied  by 
them.     To  force  the  sale  of  tlui  book,  S.  got  M.  to 
write  letters  purporting  to  come  from  a  titUd  Uuly 
ordering  a  copy  of  th^i  book,  a)id  to  aiUlresH  tliem 
to  country  booksellers.  These  letters  were  delioertnl 
by  M.  to  B.,  anil  found  their  way  by  post  to  different 
country  booksellers,  and  inclosed  with  tliem  was  a 
printed  circular  from  tlie  firm,  offering  reAueed 
terms  for  an  order  of  seven  cojnes  or  inore.     At 
the  trial  t/wo  witnesses  produced  a  number  of  such 
letters,  soms  of  which  liad  been  given  to  them  by  Uie 
booksellers   (otJier  tluin  those  nam^id  in   the   in- 
di-ctment)  wlio  received  them,  and  some  came  to 
thetn  from  such  bookseller s'by  post.      There  were 
no  counts  in  tlie  indictment  alleging  any  intent 
io  defraud  these  particidar  booksellers.      It  was 
also  proved  that  H.,  after  tlie  frauds  cliarged,  had 
rem-esentAid  himself  as  B.  and  Go. : 
Hela,  thai  tlie  letters  were  admissible  in  evidence, 
withoul  caUhig  the  booksellers  wlio  acttwliy  re- 
ceived tliern. 
Held,  also,  thai  the  representations  of  H.  after  the 

frauds  charged  were  admissible  in  eviilence. 
Case  reserved  at   the   sessions  of  the  peace  for 
the  county  of  Middlesex,  on  the  12th  Sept.  1871, 
by  Mr.  Serjeant  Cox,  the  deputy-assistant  judge. 

The  defendants  were  charged  with  obtaining 
money  by  false  pretences,  and  also  for  a  con- 
spiracy to  defraud. 

The  indictment  contained  nine  counts. 
The  first  count  charged  that  the  prisoners  "  did 
send  to  and  caused  to  oe  received  by  one  Charles 
Pope  Chappie  a  certain  manuscript  letter  or  paper, 
on  which  was  stamped,  printed,  and  embossea  an 
earl's  coronet,  in  coloured  relief,  and  purporting  to 
be  written  by  a  person  rightfully  using  the  title 
and  designation  of  Lady   Scott,  *   and    that  the 
defendants  "  by  so  sending  and  causing  it  to  be 
received,  as  aforesaid,  the  said  I^Uj^^    ^..^  ^^ 
falsely  pretend  to  tiie  eaad  Ci\\M\e»  '^ow^  ^>d»!^^ 
that  a  lady  of  waak  AawtaW.^  \wMm%  ^^  x^asa^^  A 
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C.  Cas.  R] 


Beg.  v.  Stenson  and  Hitchman. 


[G.  Cas.  R. 


Lady  Scott,  entitled  by  law  to  use  and  display  a 
coronet,  was  then  desirous  to  purchase  a  copy  of  a 
certain  work  called  "  Sunshine  and  Shadow, '  and 
then  asked  the  said  Charles  Pope  Chappie  to 
procure  for  her  a  copy  of  the  said  work  en- 
titled, &c.,  in  time  for  her  return  from  town, 
and  also  that  the  said  letter  was  a  true  and 
genuine  letter  of  a  lady  of  rank ;  and  also  that 
the  order  in  the  said  letter  contained  was  a  tnic 
and  genuine  order  for  goods,  to  wit,  for  the  said 
l)ook,  entitled,  &c. ;  and  also  that  a  certain  Lady 
Scott  desired  to  become  a  customer  of  the  said 
Charles  Pope  Chappie;  and  also  that  a  certain 
Liidy  Scott  had  then  recently  gone  from  Ilminster 
to  London,  ai^d  was  about  to  return  from  Li^iidou 
to  Ilminster,  and  then  required  to  l>e  purchased  for 
her  the  said  book  entitled,  &c.,  and  upon  her 
return  would  call  at  the  shop  of  the  said  Cliarles 
Pope  Chapi3le  and  |)ay  for  the  said  book,  by 
moans,  &c.,  tne  said  defendants  did  obtain  from  the 
said  Charles  Pojx)  Chappie  a  certain  valuable 
security,  to  wit,  an  order  for  the  payment  of  the 
sum  of  2?.  7«.  'id.,  with  intent,  Ac. 

The  second  count  charged  a  similar  false  pre- 
tence to  R.  W.  Hetherington. 

The  third,  fourth,  fifth,  sixth,  seventh,  and 
eighth  counts  charged  the  like  false  pretences  to 
Alfred  Lambert,  Henry  Bailly,  James  Ensor, 
William  Morley,  Thomas  Weller,  and  Barnard 
Valentine. 

The  ninth  count  charged  that  on  the  1st  day  of 
June,  1871,  the  sjiid  dcfcndaints,  "together  with 
others,  whose  names  are  to  the  jun)rs  unknown, 
unlawfully  did  conspire,  combine,  confederat-e,  and 
agree  togjether  by  divers  false  pretences  and  fraudu- 
lent and  indirect  means  and  nevi(;es  to  obtain  from 
and  acquire  to  themselves  the  moneys  of  certain 
dealers  in  books,  to  wit,  Charles  Pope  Chappie 
(and  the  seven  other  peraons,  named  m  the  eight 
counts  charging  false  pretences)  and  others,  and  to 
cheat  and  defraud  the  said  dealers  in  books  of 
their  said  moneys  against  the  peace,  &c. 

The  evidence  for  the  prosecution  was  that  the 
defendants  were  carrying  on  business  ostensibly 
as  publishers  under  the  style  of  Hamilton  and 
Co.  The  defendant  Hitch  man  had  published  a 
book  entitled  **  Sunshine  and  Shadow,"  of  which 
he  professed  to  be  the  writer,  in  the  assumed  name 
of  the  Viscount  de  Montgomery.  This  book  was 
published  and  sold  at  the  publishing  offices 
conducted  by  the  defendants.  For  the  purpose, 
as  it  wjis  alleged,  of  procuring  a  sale  for 
the  l>ook,  they  caused  to  be  sent  by  post 
to  a  great  number  of  booksellers  in  the  country 
a  letter  purporting  to  bo  from  one  Lady  < 
Scott,  stating  that  she  (the  writer)  desired  to  pur- 
chase a  copy  of  the  work  entitled  "  Sunshine  and 
Shadow  "  (a  prospectus  of  which  was  enclosed,  con- 
taining extracts  fn)m  numerous  eulogistic  criti- 
cisms), and  requesting  the  bookseller  to  i)rocure  a 
copy  of  it  for  her,  which  she  would  call  and  pay 
for  on  her  return  from  town.  The  prosixx^tus 
enclosed  with  tliis  letter  stated  that  if  a  bookseller 
would  order  seven  copies  at  once  a  larger  discount 
would  be  allowed,  and  he  might  return  unsold 
copies. 

The  effect  of  this  letter  was  proved  by  some  of 

the   booksellers   in   rpiestion   to   have   been   that, 

believing  it  to  be  the  genuine  order  of  a  Lady 

Scott,  the  J  had  ordered  the  book  thrtmgh  their 

usual  London  agents,  who  proved  that  ihey  had 

procured  the  volumes  from  the  dolendanW  oIE&cq, 


paying  for  them  there  the  wholesale  piioe  at  which 
books  arc  sold  by  publishers  to  bookaellen ;  and 
one  of  the  country  booksellers  (Ch^pfde),  indoced 
by  the  offer  in  the  prospectus  of  the  seven  copiet 
at  a  larger  discount,  sent  an  order  and  a  cheque 
for  21.  78.  3d.  for  seven  copies,  which  were  6mj 
forwarded  to  him  by  the  derendants. 

It  was  proved  that  all  of  these  letters  purporting 
to  be  from  Liidy  Scott  were  written  by  a  Isdy 
named  Maniate,  whose  evidence  was  as  follows : 

I  am  a  teaoher  of  langoages  at  Brompton.  I  aaawwed 
an  advertisoment  in  the  Times  for  a  lady  vranted  to  ei^ 
lettorM  The  defondant  Stenaon  oalled  on  me.  fie 
broiif^ht  a  quantity  of  note  paper  with  a  ooftmet  npon  it, 
and  the  form  of  a  letter  wUcn  I  was  to  write.  It  wm 
thu  Lady  iScott.  (Letter  now  produoed.)  I  wrote  a  gnak 
number  of  them,  and  gave  them  to  the  defendant  He 
also  bron{?ht  me  some  envok>pe8  and  a  directory  oontaia- 
inf?  the  names  of  oountry  bookaellerB,  and  directed  aw  to 
address  the  euvolopos  to  them.  I  did  so,  and  gave  tiMB 
to  the  defendant.  All  the  letters  and  envalopee  befon 
me  (those  produced  by  the  bookaellera  named  is  Urn 
indictment,  as  also  those  produced  by  Afacmham  GoaU 
and  by  Mr.  Miles)  are  in  my  handwriting,  and  mn 
some  of  those  I  wrote  by  the  direction  of  Stenaon  ud 
gave  to  him. 

There  was  no  evidence  to  connect  the  defendant 
Hitchman  with  this  proceeding  of  Stenaon. 

There  was  no  direct  evidence  that  the  letter? 
were  sent  out  by  the  defendants  or'  one  of  them. 
They  were  not  proved  to  have  made  them  np  or  to 
have  posted  them.  The  jury  were  asked  to  infier 
that  they  did  so  from  the  fact  proved  that  thej 
were  written  and  addressed  by  Mrs.  Maniate  br 
dire(!tion  of  one  of  the  defendants  (Stenson),  wbo 
was  proved  to  be  ostensibly  carrying  on,  with  the 
other  defendant,  Hitchmau,  the  business  of  Hamil- 
ton and  Co.,  at  whose  offices  the  book  ordered  by 
the  supposed  Lady  Scott  was  published. 

There  was  no  evidence  to  prove  that  the  letters 
were  not  sent  by  a  Lady  Scott,  but  the  jury  were 
asked  to  infer  the  non-existence  of  any  I^y  Sooa 
entitled  to  use  a  countesses  coronet,  from  the 
evidence  of  Mr.  George  Harrison,  a  Windaor 
herald,  who  proved  that  he  was  acquainted  witb 
the  crests  of  the  nobility ;  that*  the  crest  on  the 
letters  produced  was  a  countess's  coronet;  that 
there  were  several  Lady  Sootts,  but  none  ol  them 
was  a  countess,  or  entitled  to  use  the  crest  npos 
the  letters. 

The  existing  Lady  Scotts  were  not  called. 

It  was  contended  for  the  prosecution  that  it 
might  be  inferred  from  the  fact  that  Mrs.  ManiMe 
had  written  all  the  letters  and  addressed  all  d» 
envelopes  for  defendiuit  Stenson,  that  they  wen 
not  sent  out  by  any  Lady  Scott,  bat  by  the  defto* 
dants,  or  one  of  them ;  and  further,  that  thii 
might  also  be  inferred  from  the  printed  pros- 
pectus of  the  book  having  been  endoeed  wita  the 
letters. 

The  object  of  this  false  pretence  was  alleged  to 
be  to  induce  the  country  booksellers  to  order  the 
book,  whereby  the  defendants  obtained  a  sale,  and 
consequently  the  money,  for  a  book  that  would  sot 
have  been  bought  by  the  booksellers  bat  for 
the  false  pretence  contained  in  the  Lady  Scott 
letter. 

In  the  course  of  the  trial  the  following  qoostioiB 
were  raised : 

First,  the  booksellers  named  in  the  indictmeit 
were  called  to  prove  the  receipt  by  them  of,  and  to 
produce  the  Lady  Scott  letter  reooiTed  hf  tbea 
I  through  the  post. 

\      T\ieiiMff^iiDA3Xi.Qc^^dli«aid: 
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C.  Gas.  R] 


Reg.  V,  Stenson  and  Hitchman. 


[C.  Gas.  R. 


I  am  an  adTortising  agent.  I  knew  Hitohman  eleven 
yean  ago  as  Montgomery.  Knew  Stenson  at  the  latter 
pMi  of  last  year.  I  went  about  to  ooUeot  evidence  for 
this  proaeontaon.  I  produce  five  letters  which  I  received 
from  booksellers  in  difforout  towns.    Three  of  them  were 

R'Ton  to  me  by  themselves  when  I  called  upon  them,  and 
ro  came  to  me  by  poet. 

GroBB-examined : 

I  win  not  be  quite  positive  how  many  came  by  post,  or 
bow  many  were  gif  en  to  me  by  the  booksellers.  They 
told  me  when  they  gave  them  to  me  that  they  had  re- 
oeived  them  by  post.     (Question  objected  to.) 

These  letters  were  copies  of  the  Lady  Scott 
letter,  aud  were  identified  by  Mrs.  Maniate  as 
havinff  been  written  and  addi^essed  by  her  for  the 
defenoant  Stenson. 

They  were  addressed  to  other  booksellei-s  than 
those  named  in  the  indictment,  aud  were  put  in  by 
the  prosecution  under  the  count  charging  a  con- 
spiring CO  defraud  the  booksellers  there  named 
**  and  others." 

It  was  objected  for  the  defendants— first,  that 
a  false  pretence  that  formed  part  of  the  charge 
could  not  be  proved  by  tlie  luerc  production  of 
letters  by  a  witness  who  haul  received  them  from 
the  parties ;  secondly,  thiit  the  evidence  must  be 
limited  to  the  char^o^  of  false  pretences  made  to 
the  persons  named  m  the  indictment. 

I  so  held. 

It  was  then  contended  for  the  prosecution  that 
under  the  ninth  count  (for  conspiring  to  defraud 
the  said  booksellers  and  others)  it  was  cum  potent 
to  the  prosecution  t4)  prove  similar  frauds  on 
other  booksellers  than  those  named  in  the  indict- 
ment. 

It  was  replied  for  the  defendants,  that  even  if 
this  were  so,  letters  alleged  to  have  been  received 
from  booksellers  in  the  country  by  the  witness 
personally,  or  coming  to  him  by  post,  are  not 
mdmissible  on  mere  production  by  the  recipient, 
and  that  they  could  be  made  evidence  only  by 
oallinff  the  booksellers  themselves  to  prove  how 
and  wnen  they  had  come  to  them. 

I  was  of  opinion  that  the  letters  so  produced 
were  inadmissible  both  to  prove  the  counts  for  false 
pretenoes  and  the  count  for  conspiracy,  but  counsel 
xbr  the  prosecution  strongly  urging  that  if  the 
eridenoe  was  wrongly  rejected  there  would  be  a 
miaoarriage  of  justice  without  redress,  while  the 
defendants  would  have  a  remedy  if  the  prosecution 
was  wronff,  I  consented  to  receive  them,  and 
resenred  the  point. 

Secondly.  Later  in  the  course  of  the  trial,  counsel 
for  the  prosecution  proposed  to  put  in  evidence  as 
proof  of  conspiracy  unaer  the  ninth  count  certain 
acts  of  the  defendant  Hitchman,  done  after  the  date 
of  the  offence.  It  was  objected  on  the  part  of  the 
defendants,  that  acts  done  after  the  alleged  fraud 
was  completed  could  not  be  admissible  evidence  of 
a  conspiracy  to  commit  that  fraud.  I  admitted  the 
eridence,  reserving  this  point  also  for  the  conside- 
ration of  the  court. 

Witnesses  were  then  called  to  prove  that  defen- 
dant Hitchman,  afler  the  date  of  tne  frauds  charged 
in  the  indictment,  had  called  himself  by  the  name 
of  Hamilton,  and  represented  himself  as  of  the  firm 
of  Hamilton  and  Co. 

Thirdly.  Subsec|ueutly  Mr.  Miles,  a  partner  in  the 
firm  of  Hamilton,  Adams,  and  Co.,  publishers, 
having  their  business  near  to  that  of  the  defen- 
dants, prodaced  a  quantity  of  letters  which  he  stated 
had  come  to  the  office  of  Hamilton,  Adams,  and 
Coiy  l^  mirtakft  for  IhunUton  and  Co, 


Mrs.  Maniate  was  recalled  to  prove  that  all  the 
letters  and  envelopes  so  produced  by  Mr.  Miles 
were  some  of  those  she  had  written  by  direction  of 
defendant  Stenson.  It  appeared  that  tboy  were 
not  addressed  to  the  booksellers  named  in  the 
indictment. 

On  the  part  of  the  defendants,  it  was  objected 
that  they  could  not  be  received,  first,  as  the 
evidence  must  be  limited  to  the  specific  charges  in 
the  indictment;  and,  sf^condly,  as  thei*e  was  no 
sufficient  evidence  that  these  lettei*s  had  ever  been 
sent  to  or  received  by  the  persons  to  whom  they 
wei*e  alleged  to  be  addressed. 

For  tbe  prosecution,  it  was  contended  that  they 
were  admissible  under  the  countr  for  conspiracy 
charging  the  attempt  to  defraud  the  booksellers 
named  '*  and  others,'  and  that  one  of  the  defendants 
having  diret;t,cd  them  to  be  written  made  them 
evidence,  without  further  proof  of  whence  they 
came. 

I  reserved  this  point  also  for  the  opinion  of  this 
Court. 

I  withdrew  from  the  jury  the  case  as  against 
Hitcrhman  on  the  first  eight  counts  of  the  indict- 
ment (charging  false  pretences),  but  1  left  to  them 
the  question  as  to  him  (Hitchman)  on  the  count 
for  conspiracy,  and  as  to  the  defendant  Stenson  on 
all  the  counts. 

The  jury  found  the  defendant  Hitchman  guilty 
on  the  count  for  conspiracy  only,  and  the  defen- 
dant Stenson  guilty  on  all  the  counts  except  the 
first. 

Sentence  was  deferred,  and  the  prisonei's  remain 
in  custody. 

The  opinion  of  the  Court  is  requested  on  the 
three  pomts  above  stated ;  first,  if  in  all  or  either 
of  them  the  evidence  was  wrongly  admitted; 
secondly,  if  so,  whether  such  wrongful  admission 
invalidates  the  conviction,  first  of  btensoii  under 
the  counts  for  false  pretences,  and  second  of  both 
the  defendants  under  the  count  for  conspiracy. 

Edwaju)  Wm.  Cox, 
Deputy- Assistant  Judge. 

Monta<fu  WilliaDM  for  the  prisoner  Stenson. — 
The  letters  produced  by  Gould  and  Miles  were  in- 
admissible, without  calling  the  country  book- 
sellers to  whom  they  were  addressed  to  show  in 
what  state  and  under  what  circumstances  they  re- 
ceived them.  [Lush,  J. — Maniate  wrote  the  letters 
and  addressed  them,  and  then  gave  them  to 
Stenson;  and  then  they  are  found  in  different 
country  towns.  He  gave  her  a  directory  to  copy 
the  names  and  addresses  of  the  country  book- 
sellers. If  the  letters  had  been  altered,  Maniate 
might  luive  been  questioned  upon  that.  It  was  for 
YOU  to  show  if  anything  else  had  been  put  into  the 
letters.  Kelly,  C.B. — The  simple  question  is, 
whether  Stenson  sent  the  letters  P  It  is  ix>ssible 
that  some  one  else  may  have  done  so.  PkiOtt,  B. 
— You  might  have  shown  how  Stenson  got  rid  of 
them.  Lush,  J. --The  letters  were  last  traced  to 
his  hands,  and  it  is  a  fiiir  inference  that  he  sent 
them.]  There  was  no  evidence  who  sent  them  or 
who  received  them. 

StraujIU  (if.  Broione  with  him)  for  Hitchman. — 
The  statements  by  Hitchman,  made  after  the 
frauds  charged,  that  he  represented  the  firm  of 
Hamilton  and  Co.,  were  not  admissible  to  connect 
him  with  the  frauds  or  the  conspiracy.  [Kellt^ 
C.  B, — Is  it  possible  to  vmAmn*^  ^k^aKi  XX^k!^  ^AscNsc^sst 
most  deeply  iateTe«ted\ii\j\iei\K»Vc^^^ 
of  the  proceedingft  tsALQiiXs^  Oaa  oxk^t  \wc\2msc  \ft  «^ 
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C.  Cab.  B.] 


Bko.  < 


HOLNES   A 


1  FuBJiBe 


[C.  Gu.  E. 


and  f^l  rid  of  Lhe  bookP  Li'sii,  J. — The  at 
iu  the  CAHC.  "  that  the  defondaiits  nere  ostensibly 
canyiiig  on  busineBH  as  iMirtnerB  under  the  atylo 
and  tirtn  of  Hamiitoii  and  Co.,  uiid  thiit  Hitcbman 
had  uubliehed  (he  book  of  which  he  profeeeed  to 
be  the  writer,''  shons  a  previous  cxmnection  be- 
tween the  prisonore.] 

Btvlfij,    for    the    prosecution,    was    not    culled 

Krllv,  C.  B.— In  this  caee,  whioh  in  a  peculiar 
one,  there  are  only  tw[>  queHtions  Hubstjuitinllv. 
The  fimt  is,  whether  the  letters  produced  by  Gould 
anil  MileK  were  adminHible  in  evidence  P  It  appeam 
that  the  prieouor  St«tiHon  induced  the  witness 
ManiatiC  to  write  a  nnuil>er  of  fuhricaUtd  lett«rH. 
purporting  to  be  nrittt^n  by  a  Lady  Scott,  ordering 
one  ixipy  of  a  book  called  "  Sunshine  and  Shadow.  ' 
The  letters  were  in  such  terms  bn  to  indiaite  that 
the  book  was  a  work  of  great  merit,  and  to  induce 
pcrtH>ns  tj  purchase  it.  A  number  of  these  letterx. 
and  also  onfclopcx  addressed  to  country  book- 
Hellers,  were  written  by  her,  and  the  whole  of 
them  were  delivered  over  to  Stenson.  The 
evidence  was,  that  these  letters  were  received 
by  the  country  booksellers  throuf^h  the  poet.  The 
letters,  together  with  a  circular,  stating  that,  if  a 
bookseller  would  order  seven  copies  at  once  a 
larger  discount  would  be  allowed,  emanating  from 
the  defendant's  establishmont,  carried  on  under  the 
name  of  Hamilton  and  Co.,  found  their  way  into 
the  hands  of  the  country  booksollerM.  A  witness. 
Could,  pruduceil  five  ol  surh  letters.  Some  were 
given  to  him  by  the  bouksellers  to  whom  they 
were  mldresscd  by  Mai  liute,  iindsome  herct'oived  by 
[lost  from  buoksellcrK  in  different  towns.  U|ion  tins 
the  ijuestiou  wbh  raiseil,  whether  tliu  luttiTi'  were 
admissible  in  evidence,  without  calling  the  bonk- 
sellers  theinsolvcH.  I  am  of  o|)iniou  that  they  were 
admissible  in  evidence  as  hodii  as  the  fiiundittiun 
w»H  laid  that  a  tiuinber  uf  similar  Ictt^TS  were 
written  by  ilanialo  for  Stenaon  and  placed  in  his 
hands,  and  evidence  was  given  that  they  hud  U-cn 
ti'Hnsmittcd  to  country  booksellers  liy  post.  We 
come  then  to  the  cliarge  of  conspiracy.  Surely 
there  wan  evidence  of  an  intention  to  defraud  too 
trade  iu  general.  In  addition  to  those  letters, 
lliero  was  evidence  that  a  number  of  others  pro- 
duced by  the  witness  Mills  were  prepared  at  St«n- 
son's  instance  and  delivered  Ui  inn)  by  Manint«, 
and  that  they  Honiohowor  other  had  got  int<)  cinaila- 
tioii.  This  was  evidence  aguinst  hiiu  on  the  count 
for  conspiracy.  The  next  question  is,  whether 
these  letters  were  o\'iden<>e  against  the  other 
prisoner,  Hituhman  F  He  was  a  partner  in  the 
establishment  carried  on  by  him  and  Stensoci,  and 
he  was  the  autlior  of  the  work  which  it  wits  the 
object  of  these  fabricated  letters  to  circulate  and  to 
sell.  I  therefore  think  the  letterswcresoraeevidon(« 
i^^inst  him  on  these  (-ounts.  As  soon  lut  evidence 
was  given  that  a  I'onspirai'y  htul  been  the  means  of 
these  letters  coming  into  exi.steiicu,  any  evidence 
which  would  connect  the  other  prisoner  Hitchman 
with  tlie  general  iutent  and  objects  of  a  couspinicy 
was  evidence  against  him.  And  then  arose  the  second 
question,  viz.,  whether  declarations  by  the  prisoner 
Hitchman,  after  the  dateof  the  frauds  charged,  that 
he  had  called  himself  by  the  name  of  Hamilton, 
and  represented  himself  as  Hamilton  and  Co., 
were  admixsible  against  him?  There  can  be  no 
doubt  that  luiytbiiig  done  at  any  time,  even  an  lat*) 
«*  tbe  duv  before  tlie  trial,  which  shows  ibal  a 
petvoa  badbeea  at  a  former  time  a  i»rty  to  »  con- 


rJpiracy,  is  admissible  in  evidence  againtl  sodi 
iK'rson.  Here  not  only  wore  the  decl&ratioiumaile 
liy  him,  but  it  was  shown  that  be  bad  tbe  strongest 
motives  as  a  member  of  the  firm  and  the  authw 
of  the  work,  to  sell  and  circulate  it,  and  therefon 
they  were  admissible  against  him  on  the  count  for 
conspinuy.  Beth  on  the  counts  forfklse  pretenoet, 
!is  well  IIS  on  that  for  conspiracT,  X  think  the  evi- 
dence was  admissible,  and  that  the  convictioa  muxt 
he  affirmed. 

BiLE-s.  J.— I  also  think  that  the  conviitioo 
:«hould  be  affirmed. 

FiGOTT,  B.— I  am  of  the  same  (pinion.  1^ 
I'videnii'  was  clearly  admissible,  it  is  aniBcMait  to 
^'Ety,  upon  the  count  for  conspiracT.  but  I  •bo 
i.hiiik  It  was  admissible  upon  toe  cnar^  of  ttim 
;>ret«nces.  The  letters  were  written  by  order  rf 
.Stenson,  and  delivered  to  him,  and  fband  Aar 
way  into  the  hands  of  country  bookaellers.  It  (■• 
fair  inference  to  draw  that  St«nsoa  sent  tium  tt 
i,he  booksellers.  As  to  the  declarationB  of  Bildk- 
inan,  after  the  frauds  charged  in  the  indictment,  I 
i^annot  see  anjr  doubt  that  they  were  evideiKe  to 
ixinnect  him  with  what  he  did  before.  Theyolwtf 
connect  him  with  the  conspinu^. 

Lush,  and  Hanhbn,  J  J.,  ooncnrred. 

Conviction 


Reg.  0.  HoLHBs  and  Fusnebs. 
l-advamt  ottwiuU — Eviilettci- — CunlrailietiiM  of  fn- 

teeitiri.K, 
On  the  tried  <i/ an  indiclmL-ut  Jiiriin  (xili'rmtf  immnII, 

Ike  lirj'enn:  bcituj  eonteut  oh  the  ^mrf  of  MeproK- 

eiitrij;   the   denied  o»  ciimi-exaiHtHatioH   bariaj 

had  tu/crraMTW  wilh  S. 
Udd  that  H.  could  not  bu  caU»,l  to  onttradiel  Ito 

ii-fiim  ihit  niuwer. 
Tlim  rule  iifiiiliiv  lo  ivm'a  n/rapi-,  ittfcMiil*  to  fommS 

a  ntfic,  and  indnruiU  tunatUt,  iu  IAm  tudun  of 


holdcti  in  and  for  the  county  of  Surrey  unTueHlsy, 
17th  Oct.  1H71,  Henry  Holmes  and  Joeoph  Frede- 
rick Fumess  were  tried  upon  an  indiotmeM 
cliarKing  them  with  indecently  aneaalting  one 
Sanui  I'almer. 

The  )>rosocutrix,  in  her  cross-examination,  mt 
asked  by  the  prisutier's  iMiinsel  if  uhe  hod  Ind 
connoctinn  witn  Robert  Sharp,  and  she  denitd 

The  prisoner's  counsel  called  the  said  Bobot 
Sharp,  and  asked  him  if  the  prosecutrix  had  enr 
had  connection  with  him,  but  the  counsd  for  the 
prosecution  objected  on  the  authority  of  U«g.  f- 
Vm-kriifl  (11  Ooi.U.  C.41U),  and  the  uonrt  i^Md 
to  allow  the  question  to  be  answered,  but  rcBursd 
the  point  whether  such  answer  ought  to  have  bosa 
allowed  to  bo  given,  for  the  decision  of  the  Court 
[or  Crown  Cases  Keserved. 

Tbe  jury  found  both  prisoners  guilty,  and  the 
court  HouUinced  the  said  Henry  Holmee  to  nil 
calenilar  months'  imprisonment  with  bai^  bbaar, 
snil  the  said  Joseph  Frederick  Fiimees  to  fonr 
calendar  months'  imprisonment  with  hard  Ukmt, 
both  at  the  House  ol'  Correction  at  Wandswoilfci 
ill  Ciie  said  county,  but  respited  the  exeonlacn  of 
the  said  sentences  until  the  deciisioD  of  tbe  OlMt 
lot  Orcun&f!nA.via  of  Grown  Gases  Bceerrad  duoH 
^  bft  ^uiowii,  Bii&  wxmm!du&  'i^  '^naoaon  to  Ik* 
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oostody  of  the  governor  of  the  common  ^aol  at 
Newington  in  the  said  county  in  the  mean  time. 

E.  Richards  Adams,  Ghairraan. 

The  case  was  remitted  by  this  court  to  the 
Bessions  for  the  purpose  of  having  a  copy  of  the 
evidence  stated,  which  was  returned  as  follows : 

Sarah  Palmer,  single  woman,  in  service  at  Mrs. 
Essex,  4,  Blythe-terrace,  South  Lambeth-roa<l : 

On  Toeflday  nig^ht,  Sopt.  5,  my  mistress  gAVo  me 
permission  to  tfo  oat  and  take  tea  with  some  one. 
both  my  arms  have  been  bnmt,  this  prevents  me 
from  using  my  arms  properly.  At  6  p.m.  I  left 
home  and  took  tea  at  the  corner  of  Myers-street.  I 
left  at  8  p.m.  to  return  home.  I  went  past  the  honse 
in  which  Holmes  lives ;  it  is  at  the  comer  of  Water- 
street.  I  called  at  my  mother's ;  she  was  not  in.  I  left, 
and  was  going  home.  I  saw  Holmes  and  Fnmess  at  the 
door  of  Holmes's  house.  I  spoke  to  Holmes ;  Furnc^ss 
was  there.  I  said,  "  Holmes,  have  you  seen  my  mother  P" 
He  said,  '*  No,  Sarah ;  I  have  not  seen  her."  I  left  him, 
mad  walked  towards  home.  Holmes  and  Fnmess  came 
rnnning  after  me  to  the  comer  of  South  Lambeth-road. 
Holmes  said,  "  Sarah,  your  mother  wants  you."  I  said 
to  Holmes  and  Fumess,  **  Is  it  true  ?**  Thoy  both  said, 
**  It  ifl  quite  true.'*  I  wiUked  by  the  side  of  them  down 
to  where  they  said  mother  was.  We  passed  a  public 
house  called  the  Canton  Arms.  We  walked  straight 
down.  It  is  a  very  dull  street.  I  went  down  because 
th^  said  mother  was  in  a  public  house  there.  When  I 
was  in  this  road.  Holmes  said  [Witness  then  described 
the  indecent  assault  in  which  Holmes  was  the  actor  and 
aiding  Fumess  J.  I  met  a  gentleman  and  complained  to  him. 
lids  gentleman  went  home  with  me.  I  did  not  know  him. 
Mj  mistress  was  at  home.  I  was  to  have  been  home  by  nine 
o'clock.  It  was  ten  o'clock  when  I  got  home.  I  was 
ozying.  I  made  a  complaint  to  my  mistress.  They  went 
for  my  mother ;  she  came,  and  I  complained  to  her.  I 
mentioned  two  names  to  my  mother. 

Gross-examined  by  counsel  for  Holmes : — 

I  am  sixteen.  I  have  known  Holmes  before  about  twelve 
months.  He  had  been  very  friendly  with  my  mother.  I 
have  been  to  his  house  sometimes  two  or  three  times  in 
a  week.  On  this  evening  I  did  not  go  into  Holmes's 
bouse.  It  was  about  a  quarter-nast  eignt  when  I  passed 
Holmes's  house.  This  was  in  tne  South  Lambeth*road. 
There  are  houses  on  both  sides  of  the  road.  The  road  is 
lighted.  The  bricks  were  a  good  distance  round.  I  have 
walked  out  with  Holmes ;  my  mother  and  Mrs.  Stafford 
were  with  us.  Two  gentlemen  were  looking  on  and 
watching  while  this  was  going  on.  The  bricks  wore  piled 
niK  Both  of  them  (H.  and  F.)  pushed  me  The  hole  is  a 
very  lane  one,  deeper  than  my  knees.  I  did  not  go  down 
tlie  whoM  time.  There  was  a  third  young  man  ;  he  left 
he  left  me  against  my  own  house.  Both  the 
mere     undid    tiieir    trousers.      I    did    not     hear 

lyone  pass  by.     This  occupied  about  half  an  hour. 

Ts.  Essex  hves  a  long  way  from  the  bricks. 
I  knew  a  Mrs.  Stafford  and  Robert  Sharp  three  and 
A-balf  years.  He  has  been  a  sweetheart  of  mine. 
I  have  not  said  to  Charlotte  that  I  would  not  have 
■aid  anything  about  it  miless  my  mistress  had  seen  the 
dirt  on  my  back.  My  mistress  saw  the  dirt  on  my  back, 
and  found  fault  with  me  for  being  so  late.  Mrs.  Stafford 
■ail),  **  He  has  done  nothing  to  you,  don't  go  against 
**  Harry."  I  said,  "  I  won't  if  I  can  help  it,  he  would 
have  done  wrong  if  he  could."  I  have  been  famiUar  with 
Holmes  and  with  Sharp.  No  connection  has  taken  place 
between  me  and  Sharp.  I  told  Charlotte  that  I  went  to 
be  examined,  but  they  said  it  was  no  use,  I  ought  to  have 
been  examined  the  same  day. 

Gross-examined  by  counsel  for  Fumess  : 

I  never  had  connection  with  any  man  whatever.  On 
the  same  Sunday  Charlotte  asked  me  if  I  was  in  the 
family  way.  I  did  not  tell  Sham  that  there  was  some 
yeDow  on  my  gown  from  tiie  brick.  Charlotte  asked  me 
a  I  waa  in  the  family  way  by  Bob  Sharp.  I  have  seen 
rmiiSM  before ;  he  has  spoken  to  me  two  or  three  times. 
I  did  not  know  his  name.  I  said  to  my  mother  Holmes 
fHii?4'***'  young  man.  I  was  in  their  company  from  a 
past  ei^t  tin  ten.  I  was  not  alone  with  Fumess 
mnig.  I  soreamed  as  loud  as  I  oould.  Holmes 
had  Ui  arm  on  my  month.    I  beheve  two  gentlemen  did 


go  by ;  they  could  not  see  me.  There  was  no  lamp  where 
I  was.  I  wris  in  the  back  kitchen  at  Holmes's  on  Wednes- 
day week.  Holmes  said,  "Sarah  I  am  truly  sorry  for 
what  I  have  done  to  you,  will  you  ask  your  father  to  make 
it  up  bofore  yon  go  into  court."  Mrs.  Stafford  was 
prf'sont.  I  went  there  about  nine.  I  drank  beer  with  them. 
It  wiiH  a  wet  evening. 

Re-examined : 

No  man  had  over  done  anything  improper  with  me 
before.  Mrt«.  Keightly  is  Sharp's  sister.  It  was  after 
this  eveninff  that  Mrs.  Keightly  spoke  to  me ;  this  was 
after  the  first  hearing  before  the  magistrate.  She  said, 
"  Has  Bob  done  anything  to  yon  P"  I  said,  "  No  ;  he  has 
not."  1  saw  Sharp  hut  Sunday  week.  He  was  in 
the  public- house  when  I  went  to  get  some  ale. 
He,  Sharp,  said,  "  I  want  to  speak  to  you,  I  will  come 
outside  to  yon  and  leave  my  ale."  I  was  going  home,  he 
said,  '*  Sarah,  I  know  no  harm  of  yon,  I  win  take  my  oath 
of  that.  I  will  take  off  my  cuat  and  pawn  it  before  I  go 
against  yon.  Do  not  go  against  Holmes.  Make  it  up 
with  him,"  I  said,  "  I  can't  make  it  np,  I  must  leave  it  to 
father."  He  said,  "Don't  go  against  him,  he  has 
no  mother  nor  father."  Mrs.  Stafford  said,  "kiss 
Holmes,"  and  I  did,  and  shook  hands  with  him.  I  saw  a 
third  man  before  I  spoke  to  Holmes.  When  this  took 
place  no  other  man  was  present  but  Holmes  and  Fumess. 
This  took  place  in  a  street  leading  to  South  Lambeth- 
road.  It  led  to  Albert-square.  It  is  a  new  street.  There 
are  houses  on  both  sides  of  the  way.  The  bricks  were 
between  the  path  and  the  houses.  The  pile  waa  on  the 
footpath.  It  led  down  as  if  you  were  going  into  the 
kitonen.  The  two  men  looking  on  soemod  very  respect- 
able. They  were  on  the  other  side  of  the  road.  I  was 
not  got  into  the  hole. 

Fanny  Essex,  4,  Blocke- terrace,  South  Lambetb- 
rood : 

Prosecutrix  has  been  in  my  service  five  or  six  months. 
She  was  so  in  the  month  of  September  and  is  now.  She 
has  conducted  herself  in  every  wav  as  I  oould  expect. 
Her  arms  have  been  bnmt  previously  to  her  coming  into 
our  service.  Her  hands  are  a  little  contracted.  On  the 
5th  Sept.  I  gave  her  leave  to  go  to  a  tea  party.  She  left 
about  six  and  should  have  returned  at  mno,  but  did  not 
till  ten  o'clock.  I  saw  her  as  soon  as  she  came  in.  Her 
things  appeared  to  be  in  a  disordered  state.  She  was 
very  confused.  She  appe  ired  as  if  she  had  been  crying. 
She  made  a  complaint,  and  in  consequence  I  sent  for  her 
mc^er.  Her  mother  came  in  about  half  an  hour,  I  was 
present  when  the  girl  saw  her  mother,  she  made  a  com- 
plaint, and  a  name  was  mentioned. 

Cross-examined : 

I  complained  to  her  about  being  late.  There  was 
a  mark  of  dirt  on  her  jacket.  We  had  on  one  or  two 
occasions  to  find  fault  with  her  for  being  long  on  errands. 

EliKa  Palmer,  mother  of  prosecutrix  : 

I  live  at  24,  Water-street.  My  daughter  will  be  seven- 
teen next  April.  On  Tuesday,  5th  April,  I  received  a 
message.  I  welit  to  the  house  of  Miss  Essex  about 
half  past  ten,  p.m.  I  saw  my  daughter.  She  made  a 
complaint,  and  was  crying  bitterly.  She  mentioned  a 
name — only  one.    She  referred  to  another  person. 

Gross-examined : 

I  have  known  Holmes  about  twelve  months.  He  is 
respectable  decent  young  man.  He  has  been  friendly 
witn  us.  I  do  not  know  that  my  daughter  was  six 
months  ago  keeping  company  with  Sharp. 

Greorge  Palmer,  father  of  the  prosecutrix  : 

Prosecutrix  is  my  daughter.  Before  I  was  examined 
at  the  police  court,  I  saw  the  two  prisoners  the 
evening  before  they  were  both  together.  Holmes 
said  —  Fumess  was  present  —  *'  I  am  very  sorry, 
Palmer,  to  have  done  what  I  have  done ;  I  hope 
you  will  try  to  make  it  up."  I  said  "  I  do  not  know 
whether  I  can  or  not;  I  have  left  it  in  a  gentleman  s 
hands  to  carry  the  job  through."  Fumess  said,  "  I  was 
with  your  daughter,  Mr.  Palmer,  the  evening  before  this 
occasion."  Holmes  said,  "It  is  of  no  use  your  saying 
we  were  not  there,  for  we  were  there."  I  never  had  to  find 
fault  with  my  daughter,  except  for  pla>ing  in  the  street. 

Cross-examinod  *. 
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luy  work/*     I  once  gave  my  daaghtor  a  Hmack  on  the 
head. 

AVillinni  KempsttT,  Div.  W. : 

On  the  8th  Sopt.  I  took  Holmes  into  cn»to(ly. 
H«'  WHS  at  Krnninjrton-oroPR.  I  told  him  he  was 
ctiiir^i-41  with  indoi^eutly  aHHtiultinf?  Sarah  Palmer, 
at  Siiiith  Ijnndvth,  on  Tuofulav,  5th  Sept.,  with 
another  one.  He  turned  to  the  father,  who  wau  present, 
and  said,  "  Palmer,  van't  we  settle  thii»  ?  It  will  throw 
me  out  of  my  nitciatiou  if  I  am  locked  up."  Palmer  $)aid, 
*■  No,  I  shall  «'linri.»i»  him."  1  wa^  preftent  on  the  first 
cxaminutii>n  on  Sth  S4*pt.  Fume88  was  not  then  in 
cnatodv.  There  were  four  examinationa.  Fnmess  was 
taken  into  custody  on  the  29th.  He  eame  to  the  poliee 
court  on  behalf  of  Holmes.  I  know  the  plac.-  where  the 
allefred  assault  took  place  Tlie  street  leads  from  South 
Lamheth-road  to  Allwrt-squan*.  It  is  almut  20<1  yanls  to 
the  square.  HouAes  are  beinfr  built.  On  the  opposite 
side  some  honsoK  are  occnpitHi,  and  some  are  empty. 
The  street  is  twenty  or  thirty  yards  wide.  There  is  a 
stack  of  bricks  on  the  footpath  close  to  where  there  is  a 
hole.  Prosecutrix  told  me  she  olunfc  to  the  scaffold 
poles  and  the  bricks. 

For  the  defence,  Louis  Elizal^eth  Keipfhtley  : 

My  husband  is  a  corporal  in  the  Royal  Artillery,  and 
I  live  at  17,  Sprinjir-plaoe,  Wandsworth-road,  South 
Lambeth,  near  the  residence  of  Palmer,  the  father  and 
mother.  I  do  not  know  anything;  of  Holmes  and  Fur- 
ness.  I  have  known  prosecutrix.  I  never  had  much 
conversation  with  hrr  till  Sunday  night  subsequent 
to  the  first  hearintr.  She  stopped  me  in  Sprin>;- place,  I 
spoke  to  her.  She  told  me  the  younur  man  had  not  had 
connection  with  her  that  niffht.  She  said  she  was  two 
months  fifone  in  the  family  way.  She  said  she  should  not 
have  told  her  mistress  if  she  had  not  seen  her  clothes  dis- 
ordered and  dirt  on  her  back;  this  was  after  the  first 
hearing.    I  believe  it  was  on  lOth  September. 

Cross-examined : 

Robert  Sharp  is  my  brother.  He  never  told  me  she  was 
his  sweetheart.  I  was  never  intimate  with  her.  I  live  in 
the  same  house  with  my  brother.  I  did  not  know  any- 
thing about  this  charge  till  she  spoke  to  me  about  it.  On 
Sunday  night  I  went  to  the  father  and  mother  to  know 
about  it.  I  could  not  understand  what  the  girl  said  or 
what  she  meant.  I  did  not  ask  her  any  questions.  She 
said  she  had  been  examined  by  two  doctors.  I  never  put 
any  questions  to  her  except  how  her  mistress  found  it  out. 
She  told  me  she  had  been  examined,  but  whether  at  her 
father's  house  or  at  the  hospital  I  cannot  say.  I  never 
saw  Holmes. 

Elizabeth  Stafford,  wife  of  Goorfre  Stafford  : 

Holmes  lotlgetl  in  my  house.  On  the  .'ith  Sept.  I  first 
heard  of  this  charge.  On  the  27th  Sept.  I  met  prosecu- 
trix. We  went  into  the  Prince  of  Wales  and  had  some- 
thing to  drink.  I  have  seen  Holmes  and  Fumess 
together.  Prosecutrix  put  her  hand  where  she  ought  not. 
Pn>8ecutrix  said  "  He  has  not  done  anything  to  hurt  me." 
I  have  seen  her  kiss  him  lota  of  times  ;  she  always  kissed 
him  first. 

Cross-examined : 

I  saw  her  put  her  hand  where  she  ought  not  in  a  passage 
as  she  was  coming  back.  It  was  some  few  weeks  ago, 
not  many  before  this  charge  was  made,  only  a  small  time 
before  he  was  locked  up  ;  it  was  between  eight  and  nine 
iu  the  evening.  There  was  a  lamp  on  the  kitchen  mantel- 
piece which  threw  a  light.  He  was  going  to  kir>s  her,  and 
she  was  going  to  kiss  him.  She  thr<^w  her  hand  like 
this  (showing  how).  I  told  Mrs.  Tyler  I  had  forgotten  to 
mention  before  the  magistrate  about  her  putting  her 
hand  where  she  should  not.  Every  one  said  1  should 
have  to  mention  it.  I  was  onl^  examined  once.  I  wad 
asked  whether  I  had  seen  anything  more :  I  said  no. 

"Robert  Sharp : 

I  am  nineteen  years  old.  Q.  Have  yon  ever  had  con- 
nection wiUi  Sarah  PaJmer  ? 

Question  objected  to.     Objection  allowed. 

Sti'ai'jht  for  the  prisoners. — The  authorities  on 

this  question  are  conflicting.     The  only  defence 

raiined  nt  the   trinl   iv»s   the  consent  of  the  pro- 

secutrix  to  the  alleged  indecent  aBSAult.    Tho  ev\- 

dence  wns  material  to  the  issae  becaose  it  went  U> 


her  credibility.   The  casos  of  Rex  v.  Hodgton  (Bou. 
&  Ry.  211  ),and  He*],  v.  Cochro/f  are  decisioDB  againit 
the  ndniissibility  of  evidence  to  contradict  the  pio- 
seoutrix  ;    but  Bex  v.  Hodgton  was  decided  at  a 
period    when    a  more    extensive    protection 
allowed  to  witneRses   than   now.     In   that 
the  prosecutrix   was   told  she  need    not 
the  question — whether    she  had  had  oonnection 
with    a    named     man?    on     the     gronnd    thit 
the  answer  might  tend  to  criminate  tier,  and  the 
de< 'lined  to  answer,  so  that  the  question  now  raised 
did  not  arise.  The  question  here  is,  the  praaecatzix 
having  denied  having  had  connection  witn  anr  other 
man  whatever,  can  a  man  be  called  to  contradict  her, 
and  prove  that  he  has  had  connection  wiUi  herP 
In  thiH  case  the  prosecutrix  stands  in  a  pecnliv 
position  in  relation  to  the  charge,  and  great  tatitade 
IK  allowed  as  to  evidence  affecting  her  genenJ  cha- 
racter.     In  Iteij.  v.  Eifre  (2  P.  k  P.  579)  Byki 
J.  held  in  a  case  of  rape  that  not  only  what  the 
prosecutrix  said  inmiediately  after  the  occasioo, 
but  what  was  said  in  answer  to  her,  was  receivaUe: 
So  Martin  B.  in  Beg,  v.  AniaU  (6  Cox.  G.  C.  439) 
admitted  on  a  trial  for  rape  evidenoe  of  a  conycrsatiflB 
between  two  persons  in  relation  to  the  charge  made 
in  the  presence  of  the  prosecutrix.    The  credibilitT 
of  the  pn)8ecutrix  is  to  a  very  great  extent  mixea 
up  witii  the  charge.    The  case  of  i?«j/.  v.  E(AiM 
(2  Moo.  &  Rob.  512)  is  a  direct  authontr^  in  fiavoor 
of  the  admission  of  the  evidenoe.      In  that  caae  the 
prosecutrix  denied  having  had  connection  with  a 
man  mamed.     And  Coleridge  J.,  after  oonsultiiig 
with  Erskine  J.,  said   that   neither  he   nor  thtt 
learned  judge  had  any  doubt  on  the  question,  and 
that  it  was  not  immaterial  to  the  question  whether 
the  prosecutrix  had  had  this  connection  agaimt 
her  consent  to  show  that  she  had  permitted  other 
men  to  have  connection  with  her,  which,  on  Imt 
(;ross-examination,  she  had  denied.      In    Bern  T. 
harWr  (3  C.  &  P.  588),  evidence  of  the  geneni 
looseness  of  character  of  the  proeecatiix  was  ad- 
mitted, but  Park  J.  doubted  whether  partkiikr 
acts  of  intercourse  could  be  proved.     In  Bex  t. 
Martin{(S  C.  k  P.  562)  Williams  J.  allowed  evidenoe 
to  be  given  of  the  previous  intercourse  between  the 
prosecutrix  and  one  of  the  prisoners,  but  not  be- 
tween her  and  other  men.      In  Beg,  v.  Cockroft^ 
prosecutrix  declined  to  answer  the  qnestion  whe- 
ther she  luul  had  intercourse  with  otner  men*  aad 
so  the  ({U€»^tion  did  not  arise. 

OpjH*»h4*im  for  the  prosecution. — It  is  snhmitled 
that  the  proposed  contradiction  is  not  relative  to 
the  issue  upon  the  indictment.  Before  the 
Common  Law  Procedure  Ac*t  1854,  a.  24,  the  croer 
examining  counsel  was  bound  by  the  answer  of  • 
witness  to  the  question  whether  he  had  been  ooo- 
victed,  but  that  section  enables  him  to  prove  the 
fact  by  the  production  of  the  certificate  of  convic- 
tion in  case  the  witness  denies  it.  Evidence  of  s 
previous  connection  with  the  prisoner  may  he 
shown,  but  not  with  other  men;  for  that  nnot 
relevant  to  the  issue,  as  a  rape  may  be  committed 
on  a  prostitute.  So,  too,  general  evidenoe  of  light- 
ness of  character  on  the  ^urt  of  the  prosecnticHi  ii 
admissible.  In  Ri-x  t.  Clarke  (2  Stark.  Rep.  M) 
Holroyd,  J.  admitted  evidence  of  the  proseciitrix*i 
loose  character,  but  refused  to  allow  eridenoe  of 
particular  Hct». 

Kelly,  C  B. — ^The  qnestion  in  this  onsa  is  if 
vcr>'  grreat  importance,  and  if  we  had  entertsiBeis 
^xmtdsilYBhl  dowbt  upon  it^  we  should  hare  dmni 
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to  the  prinoiple  of  evidence  and  the  antbo- 
)Oii  it,  it  saeiqs  impossiblo  to  entertain  a 
doubt  thai  the  evidence  tendered  to  con- 
(he  proeecutriz  -waa  inadmisBible.  On  the 
•n  indictment  for  a  rape,  or  an  attempt  to 
ft  n^ie,  or  for  an  indecent  assault,  which 
;  maj  amoant  to  an  attempt  to  commit  a 
the  prosecutrix  is  asked  whether  she  has 
connection  with  some  other  man  named. 
denies  it,  we  are  clearly  of  opinion  that 
at  cannot  be  called  to  contradict  her.  The 
principle  is,  that  when  a  witness  is  eia- 
a  to  a  collateral  fact,  the  answer  must  bo 
ir  better  or  worse,  and  be  cannot  be  con. 
d  >a  to  that  b;  a  third  person.  If  the  pro- 
Tidence  were  receivable,  the  prosecutrii 
e  oroes-eiamined  as  to  the  whole  history 
Ufb,  and  one,  ten,  or  even  fifty  persons 
eoalled  to  contradict  her  on  various  points 
vidence,  and  she  he  totally  unprepared  to 
le  evidence  of  contradiction  of  any  one 
.  On  prinoiple.  therefore,  I  am  of  opinioD 
partv  croBS-examininK  on  such  collateral 
lUat  De  bound  by  the  answers,  other- 
mmld  lead  to  a  multiplication  of  col- 
Muee,  and  would  be  attended  with  f^reat 
uenoe  and  injnatioe  to  the  prosecatrix. 
le  authorities,  the  ground  for  the  rejection 
ridenoe  is  still  stronger.  Rex  v.  Hodijton 
lision  that  the  prosecutrix  is  not  bound 
er  the  question  whether  she  has  not  had 
on  with  another  man  named,  and  that 
<  could  not  be  called  to  show  that  she  had 
1  connection.  That  case,  which  is  a  direct 
J,  was  confirmed  by  the  twelve  jud^. 
ire  \%  the  case  of  Re^.  v.  Cockrqfl,  in  which 
B.  and  Willes,  J.  distinctly  held  that  the 
rix  was  not  bound  to  answer  such  ques- 
A  that  if  she  did,  witnesses  could  not  be 
1  contradict  her  answers.  We  are  now 
pon  to  overrule  those  decisions,  on  the 
J  of  Beg.  V.  Robins,  where  Coleridge,  J., 
iBulting  Erskino,  J.,  admitted  evidence  to 
ct.  With  regard  to  Rex  v.  Feake  the 
really  amounted  to  this,  that  the  prose- 
-a*  the  associate  of  common  prostitutes, 
1  evidence  of  general  loose  chamcter  hax 
in  held  to  he  admissible  in  cases  of  this 
and  BO  in  Box  v.  Martin.  Such  evidence 
eot  bearing  on  the  issue  of  consent  or  non- 
OD  the  part  of  the  prosecntrix.  No  doubt 
s  originally  a  difference  of  opinion  on  this 
,  but  in  uie  last  case  the  evidence  was 
in  aooordance  with  the  decision  of  the 
id^es  in  Bex  v.  Hodgson,  and  we  have  the 
pinion  of  Coleridge,  J.  to  the  contra^. 
It,  therefore,  decliure  onr  opinion  that  the 
was  inadmissible. 

J. — I  am  of  the  same  opinion.  The  qnes- 
betber  the  prosecutrix,  who  denied  having 
Mction  with  a  particular  man,  can  be  oon- 
.  by  the  man  who  is  produced  as  a  wit- 
swear  that  he  bad  connection  with  her. 
tot  a  oontrBdiction  material  to  the  issue, 
pe  mav  be  committed  upon  a  common 
e.  I  nave  had  the  op^rtnnity  of  con- 
ay  brothers  WiUes  and  Seating.  JJ.  and 
at  tbe  same  opinion  as  they  have  already 
on,  that  the  evidence  of  contradiction  la 
iinbleu  If  the  evidence  is  inadmissible 
M  of  rape,  d  fortiori  it  is  inadmiwible  in 
ol  «n  jademnt  iMyinJt  | 


FiGOTT,  B. — I  think  that  such  evidence  of  con- 
tradiction is  not  relevant  to  the  issue,  and  would 
lend  to  injustice  in  many  cases  if  it  were  receivable. 
The  prosecutrix  would  be  taken  by  surprise,  and 
Dnprepsred  to  rebut  it. 

Lush,  J, — I  am  of  the  same  opinion.  For  a 
time  I  wus  inclined  to  a  different  opinion,  but  now 
I  am  quite  convinced  that  the  judgmottt  of  the 
court  is  ri^^ht,  and  that  such  evidence  is  too  remote 
from  the  issue.  The  collateral  issue  has  no  bearing 
on  the  real  one,  whether  or  no  the  particular  act 
complained  of  was  done  with  the  consent  or  against 
the  will  of  the  prosecutrix. 

Hannbn,  J. — I  think  there  is  no  distinction 
between  the  cases  of  rape  and  indecent  assault,  ao 


applicabfe  to  both.  It  may  be  regarded  as  a  matter 
going  to  the  general  character  of  the  prosecutrix ; 
but  still  I  think  the  issue  of  connection  with  a 


have   been   under   similar  circumatanoes   to   I 
under  investigation. 

Conviction  aJginned. 


T.C.  KAinrS'  COUBT. 

Bsporteil  b>  Q,  I.  F.  CooiB,  ud  T.  K.  C^aaon,  B*4t*., 
Iterrinen  M.I«v. 

Nov.  13  and  14,  1871. 

Bbittton  c.  The  Paoisu  or  St.  Obosoe,  Hanotbr. 

squABK. 

Melropolit  Local  Maiiaiiement  Act — 25  .J-  26   Fie', 
c.  102,  M.  75,  107—"  Line  of  haUdlnga  "  —  Order 
to  pall  dovm — Semice   on  occupier  or  buiUki — 
Detm/. 
The  ocmvpieT  of  a  /wtue  oontraeled  with  a  (wider 
for  tte  ereeiton  of  a  tmutereatory  over  the  porfieo. 
TiieframeiBork  waa  erected  on  the  S-U/t  Aag.  1869, 
hoi  the  bialiing  icae  not  fiiiaUy  i-mnpleted  aniU 
the  20th  Sept.     On  the  26th  Aug.  Ilie  eestry  of  the 
pariah  in  icAicA  the  Jiouae  via*  tiiuate  had  notice 
of  the  ereetinn  of  the  buildijig,  and  mi   the  4th 
March  1870,  davming  to  act  under  the.  MetropoUa 
Loeai  Mamageniefni  Ad   (25  ^  26  Viet.  c.    102) 
*.  75,  ihey  iaaued  a  tummona,  not  to  the  occupier, 
but  to  the  builder,  to  appear  before  the  mugtalrate 
to  thow  cauae  vihy  Ihe  buUdit^  thoaid  not  be  putted 
down  aa   conatitiUing  an  offettee  wUhm  the  Act. 
The  baSder  having  preoioualy  left  the  country  did 
not  appear,  and  on  order  woe  made  for  tlie  demo- 
lUion  of  the  building.     The  I07th  leetion  of  the 
Ad  requirea   IhtU  any  complaint  uiidcr  th-i  Act 
muat  tie  made  wWAiii  aix  monllia  after  the  eommM- 
»ion  or  dxacovery  of  the  offence : 
Heldyfirat,  that  the  tummona  woe  loo  late,  the  offence 
havmg  been  connnitled  on  the  24ih  Aug.,  and  dia- 
eovered  on  the  26th  ;  teeondly,  thai  it  ahoidd  have 
been    aerved    on  Ihe    ocrujiier   and    not    on    the 
builder,  who  waa  not "  engt^ed  in  "  Ihe  work  tuiihin 
the  nieaning  of  the  7blh  ardion. 
In  Aug.  1869,  the  plaintiff,  William  Courtenay 
Bratton,  being  the  t«nant  and  occupier  of  a  house. 
No.   12,  Queen-street,   Mayfoir,  in  the  oounty  of 
Hiddlesex,  a  comer  house  with  a  portico  project- 
ing into  the  street,  entered  into  a  contract  with  a 
builder  named  Bndldn  to  erect  a  oonaer^abar^  -0^930. 
the  portioo  for  tii«  Bfim  dt  \1d\.    TVifi>VT«m»«<i£c. 
of  tae  oonwrrafcoij  'wu  «v«cs^k&  txa.'jDA'tA^  kn%.t 
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but  ihc  bnildiug  was  not  qcmxhUj  finished  until 
the  -Jiilh  Sept.  On  the  ioth  Aug.  a  poreoii  con- 
ncctfd  with  the  vpstry  of  St.  Goor|a^^'8,  Hanovcr- 
sijunrc.  railed  nt  thehnuae.  iiiRpe<-ted  the  works, 
niid  took  diwti  the  naiiien  aud  aadrcsiiOH  of  Rudkin 
Kiid  Iho  pluintilT.  The  plnhititT  thin  w<.tit  to  the 
clerk  ur  tlu-  ve:<ti'y,  uod  Htated  that  ir  tliey  made 
any  (Aijwtinn  to  the  jiropoacd  urei-tion  iin  the 
fTTOiind  or  itti  l)eiiig  ciiiili-ary  tii  the  jirovisionH  of  the 
MetroiNilis  Iiiich]  Man:i|;('iiieiit  AetH  Amendment 
Ai't  (-J^>  A '2t)  Viet.  e.  l<>-J)  ho  should  tight  the  cjueH- 
tion  with  them,  and  reqiiPHted  them  to  state  their 
iiitciitioiis  Iw^Fore  he  proceeded  further  with  the 
norkx.  The  vetitry,  however,  made  no  eommiini- 
mtion  whatever  to  the  plaintiff  before  the  following  ' 
Mim'h.  I 

Some  time  uller  the  completion  of  the  conser-  | 
VBtt>ry,  the  architcet  to  the  Metropolitan  Board  of 
Works  sient  in  his  eertificaliC  to  the  vestry,  stating 
that  the  building  extended  beyond  the  "  line  of 
buildings,"  and  wuk  therefore  uii  infringement  of 
the  Act.  I 

On  the  4th  March  1870  the  vestry  took  out  a. 
summons  against  Rudkin,  who  hiul  in  the  mean- 
time fpven  up  his  husincss  and  gone  away  to  Ana-  | 
tniliit,  reqnlnng  him  Ui  up|icar  before  the  magrH- 
tralctm  the  1 1th  March,  to  Rhoir  cause  why  the  eon- 
servntory  should  not  be  pulled  down.  A  copy  uf  . 
the  Mummons  was  left  at  Rudkin's  former  place 
of  businefiH,  and  was  afterwards,  on  the  10th  March, 
brought  to  the  jilnintiff  by  Rudkin's  sueceeaor. 
The  phtintiff  immediately  communicated  with  the 
solicitors  of  the  vestry,  stating  that  Rudkin  could 
not  be  found,  and  at  his  request  the  hearing  of  the 
snmmonii  was  adjourned.  The  summons  was  ulti- 
mately heard  on  the  22nd  April,  when  tiio  plaintiff 
attended,  but  the  vestry  objected  to  his  appearing 
on  the  summoiiH,  an  he  wan  not  serred,  and  the 
plaintiff  accordingly  instructed  counsel  to  appear 
for  Rudkin.  After  hearing  counsel,  the  ningis- 
traU)  himself  inspected  the  premises,  und  intimated 
his  opinion  that  the  building  created  no  nuituincc, 
bnt  was  rather  an  ornament:  but  as  the  builder 
was  technically  wrong,  he,  at  the  instance  oF  the 
vestry,  made  an  or<fcr  upon  Rudkin  to  jiull  down 
the  conservatory,  but  stated  tliat  he  would  wil- 
lingly grant  a  lafe  for  the  oiiinion  of  the  Court  of 
Queen's  Berch  as  to  the  law  npon  the  subject. 
"There  waj<,  however,  some  delay  in  settling  the 
case,  and  ultimately  the  magistrate  signed  the 
onier,  after  which  no  case  could  be  submitted  to 
the  Sujierior  Court  of  law. 

The  plaintiff  then  having  received  notice  from 
the  defendants  that  they  would  proceed  to  demo- 
lish his  conservatory  on  the  :trd  Aag,.  im  the  iiid 
Aug..  Hied  the  present  bill,  and  on  the  itrd  ob- 
tained an  interim  injunction  to  restrain  the  demo- 
liti  n  until  the  hearing. 

I'hc  cause  now  came  un  for  hearing.  It  appeared 
that  the  tenant  of  the  house  next  to  t.he  plaintifT.Sn 
so  far  from  complaining  of  the  building,  wrote  him 
a  letter  erpressing  bis  approval  of  it. 

The  "■''>ln  section  of  the  nietropolis  Local  Manage- 
mpnt  Act.  undcrwhich  the  vestry  took  the  proceed- 
ings, cnnet« : 

Thftt  DO  boildinK,  strpctare.  or  eroctioD  shall,  with- 
oat  the  ponnmt  in  writiiu;  of  the  Hetropolitui  Board  or 
Works,  be  prnrtpd  h*jond  thp  (n^pnd  line  of  bnildinits  in 
any  stMet.  place,  or  row  of  honses  in  which  the  noma  ij. 
Hitnatn,  .  .  .  nach  )ii>iipnil  liop  of  boildinit*  to  be  decided 
by  the  BoperintaDding  ixcbitect  to  the  Metropolitas  Board 
ol  Works  for  the  tiiDe  being;  -""  ' .— -.i.-- 


m  cue  any  tnulding. 
T  b«gnn  to  ba  ereotsd 


termi  and  conditiona  on  which  the  ■ 

(mnted,    it    shall    be    lawful    for    Ow 
parish    or    the    board    of     wotks     for 
which  BDcb  building  or   enatitm   ti   ■£(]_. 
a   complaint  thereof  bafon   i 
rhe   shall    theraapon   i— ne 

^ „   —  owner  or  oooapiar  of  the  | , 

bailder  or  ponon  engaged  in  any  wotk  Mttbaij  ta  ftii 
enactment,  to  appear  at  a  time  and  fdaioa  to  b*  eWed  b 
the  Hommons  toonawCT  ench  oomplaint ;  and  if  >tlbe  Vkm 
and  place  appoint«J  in  snob  ■uinmone  the  imid  iSMiiiilsl 
sbolf  bo  proved  to  Om  satiifaotion  of  the  joatin  Mm 
shall  be  beard,  anct  }i 

lirecting'  the  demolition  of  uoj  n 
ur  KiBuuuu,  or  so  mnoh  theraof  as  nn^  be  hmiasl  Ha 
aoid  (teDeial  line  ao  fixed  aa  afiaiaaiil  withia  BMk  Ima 
usnchjnslioe  shall  oonsiderraaaonatAa ;  ud  aball  dM 
moke  aa  order  for  tlie  pajment  «f  tb*  ooata  iBoaneiaf 
to  the  tima  of  bearing ;  ud  in  defoolt  of  tha  *— '"■-f  k 
erection  complained  of  bdng  deoKdlahed  wUfaiB  tt< 
time  limited  by  the  said  order,  the  a*id  Teaby  <w  haul 
shall  forthwiUi  enter  the  preouaaa  to  wUok  tta  ttim 
n-latas.  and  demoliah  the  building  or  er«elioa  oanlaBil 
of.  and  do  whatever  dikt  be  nnransaij  to  aieaata  Aaail 
order,  and  may  also  remove  the  mattaialB  to  a  iiiainSMat 
phuv.  and  snbaeqoentl}  sell  the  some,  oa  thef  tbinkll: 
and  all  ex]ienses  incnned  bj  the  said  Taatrr  or  boaidh 
currying  ont  the  said  tnder,  and  in  tliannMl  eC  tb*  tni 
materiids,  may  be  leeoTBTed  Iw  the  aaid  veatnwbcari 
from  the  owner  or  oooa[Mar  of  tha  said  pramiatia.  nr  tfa 
bnilder  or  person  engaged  in  the  work,  aJthcr  I9  ictia 
at  law  or  in  a  snmman  manner  before  a  JDatioe  of  fls 
peooe,  at  the  option  of  the  said  reati;  or  beaid.  ii 
manntir  therein  provided  aa  to  the  reooray  of  poabiH. 
And  by  the  107th  section  it  is  toMebeA : 

That  no  person  shall  he  liable  for  the  imjiwit  nf  MT 
penalty  or  torfeitnre  nnder  the  aoid  ndiad  Aataoc  te 
Ai'.t,  or  any  bye-law  made  by  virtna  tharaof.  Iv  lat 
ofTenoe  made  cognisable  before  a  }natioa,  nnlaaa  tba  *o» 
plaint  respecting  snch  oftenoe  have  bean  mads  hiigK 
such  jnstioe  within  six  months  neit  aftsr  the  ocauaiMba 
or  disoovery  of  socb  offence. 

C-ittn-n  and  Iliini':  Willlamt  (of  the  CaniinonI«> 
Bar)  fur  the  plaintilf.— The  prooeedingB  oT  Ihr 
vestry  have  b«-eii  altogether  irr^ular.  If  tl» 
building  constituted  an  offence  vrithin  the  nmn- 
ing  of  the  Act,  which  we  deny,  the  oompUit 
should  have  been  mode  before  the  inatice  witliii 
six  months  after  the  commission  of  the  oftenw- 
Tlic  offence  was  committed  on  th«  24th  As^ 
lati'.',  when  the  framework  was  completed,  and  aw 
discovered  un  the  25th  or  2t>th.  but  the  smnnMiif 
was  not  taken  out  until  the  4th  March,  ISTV- 
Agaiti.  the  wrong  person  was  served,  for  the  otni- 
iiier  WHS  the  proiier  [icrson  to  serve,  and  not  tbf 
builder,  who  had  finished  the  building  aod  hid 
gone  away  and  been  paid.  The  Act  sayn  that  tb 
notice  must  be  given  to  the  occupier,  or  frarldfr 
engag'd,  that  is.  actually  engaged  at  the  time,  wl 
who  nad  been  engaged.  The  reason  why  the  Ad 
provides  for  service  on  the  builder  is,  that  wbib 
the  building  is  in  course  of  constmction,  he  if  tf 
law  presumed  to  be  acting  under  the  anthoritf  v( 
the  owner  or  occupier.  TTie  decision  of  the  arai- 
tect  to  the  Board  of  Works  as  to  what  ia  the  "liw 
of  buildings  "  is  not  conclusive.  It  was  monatroaf 
to  make  the  order  for  demolition  without  giving 
the  plaintiff,  the  person  most  affected,  proper  to- 
ticc.  Whether  the  building  constituted  an  offncr 
or  not.  it  is  now  too  late  for  the  Teetrr  to  tib 
fresh  proceedings  under  the  Act.  Ther  c-*~ 
"■  'ranffnrorlH  Bnord  0/  Wort 
L.  T.  Sep.  N.  S.  8TS 1 
;(H.  L.Bep.  8C.P.W-. 
And  the  following  Metropolitan  liocsl  ] 
ment  Acts : 

18*19Viot.o.l30.a.8X>; 


.    „  T  the  Act.   They  cited 

Cwwrv  Ttie  Wanrltwrit,  Bnard  of  WortLWC^  ■ 
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Brtjtton  i;.  Thb  Parish  ov  St.  Geobgis,  Hanoysr-squabs. 


[V.C.  M. 


18  &  19  Vioi.  0. 122,  88.  38,  39,  45,  105 ; 
25  &  26  Vict.  o.  102,  88.  75, 107. 

Sehomberg,  Q.C.  and  Streeien  (of  the  Common 
Law  Bar),  for  the  defendants. — The  vestry  had  the 
power  of  proceeding  either  against  the  owner, 
oocnpier,  or  builder,  as  thej  chose  to  select,  and  in 
semng  the  notice  on  the  builder  they  were  per- 
fectly regular.  The  six  months  required  by  the 
Act  did  not  commence  to  nm miiil  the  actual  com- 
pletion of  the  building  on  the  2Uth  Sept.  1869; 
therefore,  the  notice  of  the  4th  March  was  not  too 
late.  The  vestry  could  not  have  proceeded  until 
they  had  received  the  report  of  the  architect  to  the 
Board  of  Works.  The  plaintiff  commenced  erect- 
ing this  building  without  complying  with  the 
provisions  of  the  Acts  of  Parliament,  and  therefore 
cannot  now  ask  for  relief.  The  "  line  oi  buildings  " 
as  fixed  by  the  architect  must  be  taken  as  correct. 
They  cited 

Bauman  t.  The  Vestry  qf  8t.  Pancras,  L.  Bep.  2  Q.  B. 


Biddulp^   ▼.  The  Vestry  of  8t  Oeorge,   Hanover- 

smuwe,  8  L.  T.  Bep.  N.  S.  558 ;  88  L.  J.,  N.  S.,  411, 

Ch.; 
Bt,  O^ofoe,  Hanover'SquaTeY.  SparroWflS  C.  B.,  N.S., 

200  ;  &  L.  J.,  N.  S.,  118,  M.  C. ;  10  L.  T.  Bep.  N.  S. 

504; 

The  Vics-Chancsllob  said  that  it  was  a  fair 
qaestion  which  was  the  front  line  of  the  houses 
in  the  street,  but  that  in  his  view  the  portico  must 
be  taken  as  the  firont  line.  At  all  events,  the 
plaintiff  was  justified  in  contesting  the  question 
with  the  vestiy,  and  if  the^  intended  to  persist  in 
their  objection  to  the  erection  of  the  conservatory, 
their  proper  coarse  would  have  been  to  have  given 
the  plaintiff  notice  to  that  effect  as  soon  as  they 
diecovered  what  was  being  done,  instead  of  wait- 
ing till  the  work  had  been  completed.  It  wsa 
clear  that  the  offence,  if  offence  it  was,  commenced 
on  the  24th  Aug.,  when  the  framework  of  the  con- 
servatory was  erected,  and  it  was  admitted  that 
the  sommons  might  have  been  taken  out  that 
evening,  or  on  the  morning  of  the  25th.  The  six 
months  allowed  by  the  Act  then  began  to  run  on 
the  24th,  the  day  when  the  offence  was  committed, 
and  expired  on  the  24th  Feb.  following.  At  all 
eyents,  the  vestry  were  aware  of  the  offence  on 
the  26th  Aug.,  and  was  it  to  be  said  that  they  were 
entitled  to  Ue  by  nntU  the  4th  March  1870,  and 
allow  the  offence  to  be  committed  without  taking 
atens  to  prevent  itP  On  the  4th  March  1870  they 
took  out  a  summons,  not  against  the  occupier,  but 
against  Budkin,  who  had  finished  the  work  and 
ffpoe  away  to  Australia,  and  thej  left  the  notice  at 
DIB  place  of  business,  it  being  his  place  of  business 
no  longer,  and,  but  for  the  accidental  circumstance 
of  a  workman  sending  the  notice  to  the  plaintiff, 
the  fitfve  would  have  been  gone  through  on  the 
lOtii  Maroh  of  making  an  order  upon  Rudkin  in 
Anatralia  to  ^11  down  part  of  Brutton*8  house  in 
London,  and  it  might  have  been  pulled  down  by 
the  parish  officers  without  any  previous  notice 
whatever  to  the  occupier.  It  was  most  remark- 
able that  each  an  absurd  proceeding  should  have 
been  possible.  The  question  now  to  be  decided 
was,  had  the  vestry  acted  within  the  powers  of  the 
Metn^lis  Local  Management  Act  P  It  was  true 
that  it  waa  for  the  public  benefit  that  the  uniformity 
of  itreefeB  should  oe  maintained,  and  persons  who 
infringed  upon  the  provisions  of  the  law  for  that 
imfpoae  oog^  no  doubt  to  be  brought  to  justice ; 
out  when  moih  large  powers  were  possessed  by  a 
pabiio  body,  it  was  most   important   that  they 

Uab.  Oas.— Vol.  VIL 


should  be  reasonably  and  rationally  exercised,  and 
that  the  parties  affected  thereby  should  have  an 
opportunity  of  being  heard.  Now  the  vestry  con- 
tended that  they  were  right  in  serving  the  notice 
upon  the  builder,  and  that  his  liability  continued 
for  six  months  after  the  completion  of  the  work. 
The  case  turned  on  the  75th  section  of  the  Act, 
which  said,  that  the  notice  was  to  be  served  upon 
the  "  owner  or  occupier  of  the  premises,  or  the 
builder,  oi-  person  engaged  in  "  tlio  work.  What 
was  the  meaning  of  that  section  P  Rudkin,  the 
builder,  was  not  the  "  person  engaged  in "  the 
work.  He  had  gone  away  and  been  paid,  and  had 
no  further  connection  with  the  building.  Nothing 
could  be  more  absurd  than  that  the  vestry  should 
think  that  serving  the  notice  on  Budkin  was 
equivalent  to  serving  it  on  the  occupier.  There 
could  be  no  doubt  whatever  that  where  there  was 
a  known  occupier,  he  was  the  person  to  be  applied 
to,  but  if  the  occupier  was  not  known,  then  the 
notice  was  to  be  served  upon  the  builder  actually 
engaged  in  the  work,  not  upon  a  builder  who  had 
some  time  before  been  engaged  in  the  work.  The 
builder  while  engaged  in  the  work  was  the  agent 
of  the  occupier,  and  had  an  interest  in  it,  but 
directly  he  had  completed  his  work  and  gone  away, 
what  interest  had  he  P  He  was  therefore  of  opinion 
that  the  notice  of  the  4th  March  was  a  void  notice 
altogether.  Nothing  could  be  more  irrational  than 
the  conduct  of  the  vestry  in  thinking  that  a  notice 
on  Rudkin,  who  had  no  interest  in  the  question,  was 
a  sufficient  notice  on  the  plaintiff ;  and  there  was  no 
body  of  rational  men  in  the  world  who  would  not 
have  shuddered  at  the  idea  of  destroying  the  pro- 
perty of  one  man  by  a  notice  served  upon  anotner, 
whose  interest  in  the  property  had  altogether 
ceased.  He  therefore  decided  that  the  notice  to 
Rudkin  was  a  nullity.  It  was  said  by  way  of  ex- 
cuse for  the  delay  that  no  proceedings  could  be 
taken  before  the  architect  of  the  Metropolitan 
Board  of  Works  had  made  his  report,  but  ne  was 
of  opinion  that  the  vestry  were  not  bound  to  wait 
for  his  report.  First,  then,  he  decided  that  the 
offence  commenced  on  the  24th  Aug.  1869 ; 
secondly,  that  the  notice  on  Rudkin  was  a 
mere  nullity,  he  being  the  wrong  man  to 
serve.  The  next  question  then  was,  were 
the  proceedings  taken  in  due  timeP  The  107th 
section  of  the  Act  directed  that  the  com- 
plaint should  be  made  within  six  months  after  the 
commission  or  discovery  of  the  offence.  But  the 
summons  was  not  taken  out  until  after  the  six 
months  had  expired.  That  summons  was  there- 
fore too  late,  and  a  nullity  also.  The  Act  pro- 
vided only  one  way  of  proceeding — namely,  by 
summons ;  personal  remonstrance  would  not  do ; 
letters  would  not  do ;  it  must  be  by  summons,  and 
the  summons  here  was  too  late.  It  was  not  pretended 
that  this  conservatory  was  calculated  to  injure  a 
single  human  beine.  The  only  person  who  could 
have  been  annoyed  by  it  was  tne  plaintifi^s  next 
door  neighbour,  who,  so  far  from  saymg  that  it  was 
a  nuisance,  said  that  he  thought  it  an  improvement. 
Under  these  circumstances,  what  excuse  was  there 
for  these  parish  officers  P  In  spite  of  all  the  re- 
monstrances of  the  plaintiff  and  his  soUcitor,  they 
made  this  order  for  the  demolition  of  this  conser- 
vatoij,  and  the  plaintiff's  only  remedy  waste  come 
to  this  court,  otherwise  thev  would  undoubtedly 
have  demolished  it.  The  plaintiff  had  done  per- 
fectly right  in  appealing  to  this  oonrt  for  protec- 
tion, and  the  parish  officers  had  been  irrational, 
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Be  Metrick  Fund  ;  Be  Endowed  Schools  Act  1869. 


[V.O.  w. 


nnreasonablep  and  wrong  in  every  Btep  they  had 
taken  in  the  matter.  If  the  building  erected  by 
the  plaintiff  was  not  lawful  from  the  commence- 
ment, time  had  made  it  lawful,  and  the  plaintiff 
had  established  his  rif2;ht  to  a  perpetual  injunction 
from  interfering  with  it,  as  pruyea  by  the  bill,  and 
the  defendants  must  pay  the  costs  of  the  suit. 

Solicitor  for  the  plaintiff,  Boydell. 

Solicitors  for  the  defendants,  Capron,  Dalton, 
and  Hitchhis. 

V.C.  WICKSVS'  COUBT. 

Reported  by  Edwabd  Wuslow,  Esq.,  Burister^t-lAw. 

Thursday,  Jan,  11, 1872. 

Be  Tile  Endowmisnt  called  tue  Meyrick  Fund; 
Be  Tub  Endowed  Schools  Act  1869;  Bp-  The 

OUAIUTABLE  TUUSTS  ACT  1858. 

Endowed  Sclioola  Act  1869  (32  cf  33  Vict,  c,  56)— J^tiw- 
cational    endowment  —  University    exhibitions  — 
"  Meyrick^s  Futni  '* — Motion  to  enforce  infonna- 
tion  as  to — J  urisdiction  of  conimissionser. 
A.  by  his  will,  in   1712,  after  bequeiUhing  a   cer- 
tain portion  of  his  property  to  trustees  to  pro- 
vide   cui^nual    exhibitions  for  seJiolars  of  Jesus 
College,  Oxford,  to  be  seUctedfrom  the  principality 
of  Wales,  aiid  to  be  resident  at  the  couege,  left  the 
residue  of  his  estate  for  the  purdiase  ofadvowsons 
to  be  held  by  tlie  exhibitioners,  and  to  which  tJie 
governing  body  of  the  college  were  to  have  the 
rigid  of  presentation.     The  exhibitions  were  i^ro- 
vided  for,  and  the  residue  of  the  estute  had  oeen 
applied  by  t/ie  governing  body  of  the  college  in  Hie 
purchase  of  livings  which  were  Iield  byfortner  ex- 
hibitioners. 
Held,  that  tfie  Endowed  Schools  Commissioners  hnd, 
for  Hie  purposes  of  a  scheme,  power  under  tJte  En- 
dowed ochools  Act  1869,  to  call  upon  the  college 
to  furnish  infortnaiion  as  to  the  endoivment: 
This  was  a  motion  on  behalf  of  the  Endowed  Schools 
Commissioners  that  the  bursar  of  Jesus  College, 
Oxford,    being    the    person    having    the    actual 
possession  or  control  of  the  documents  concerning 
the  above  endowment,  or  the  property  thereof, 
might  be  committed  for  contempt  of  court,  as  after 
mentioned,  and  that  a  suit  of  sequestration  might 
be  ordered  to  issue  against  the  property  and  effects 
of  the  principal,  fellows,  and  scholars  of  the  said 
college,  as  being  the  corporate  body  acting  or  con- 
cerned in  the  administration  of  the  said  endow- 
ment, its  property  and  income,  and  in  receipt  and 
Sayment  of  the  moneys  thereof,  and  being  the 
epositories  of  the  funds  of  the  same,  for  a  like 
contempt,  such  contempt   consisting  in  the  re- 
fxisal    of    the    said    bursar    and    of    the    said 
principal,  fellows,  and  scholars  of  the  said  college, 
to  comply  with  requisitions  made  to  them  by  tne 
said  commissioners,  under   the  authority  of  the 
above  Acts,  to  render  certain  accounts  and  state- 
ments, and  answers  to  inquiries  relating  to  the 
said    endowment,  and  the  property  and  income 
thereof.    The  facts  of  the  case  were  these : — 

The  Bev.  Edmund  Meyridc,  by  his  will  dated 
the  25th  March  1712,  after  stating  that  he  had 
always  intended  to  bestow  a  ^ooa  part  of  what 
God  should  please  to  bless  him  withal,  for  the 
encouragement  of  learning  in  Jesus  College, 
Oxford,  and  for  the  better  maintenance  of  six  of 
the  junior  scholarB  who  were  scholars  of  the  foun- 
datian  of  the  ooHege  out  of  the  six  counties  of 
North  Wtdea,  gtkve  and  devised  and  bequealthed  a 


certain  portion  of  his  estate  to  tmsteest  in  tnui  to 

f'ive  to  each  of  the  said  scholars  the  annnal  som  of 
02.  during  his  residence  in  the  oolle^^  The 
testator  then  proceeded  to  make  a  provision  for 
the  maintenance  and  settlement  of  six  exhibitionen 
in  the  college,  who  were  to  be  natives  of  the  six 
counties  of  North  Wales,  giving  a  preference  to 
his  own  kindred,  and  to  each  of  these  he  directed 
his  trustees  to  give  the  annual  sum  of  8L  during 
his  residence  in  the  college.  And  the  teetator 
gave  and  devised  the  residue  of  his  estate  to  his 
trustees  in  trust  for  purchasing  advowsona  to  be 
held  by  the  said  exhibitioners  and  scholan,  and  to 
which  the  principal  and  fellows  of  the  said  odUflgo 
were  to  present  ;  and  he  appointed  the  Bishop 
of  Hereford,  Dr.  Jonathan  Edwards,  then  prindpu 
of  Jesus  College,  Dr.  H.  S.  Scannon,  and  Dr.  J. 
Wynn,  trustees  of  his  will. 

After  the  testator's  death  the  sums  bequeathed 
to  the  scholars  and  exhibitioners  were  regolarij 
paid,  and  the  residue  of  the  estate,  amounting  to 
about  £iKX)  a  year,  and  which  was  called  the 
Meyrick  fund,  was  applied  by  the  goveraing 
body  of  the  college  in  the  purchase  <u  livings, 
which  were  presented  to  former  scholara  and  ex- 
hibitioners. 

Shortly  after  the  Endowed  Sohoob  Act  1869, 
came  into  operation,  the  commissionien  oaOed 
upon  the  principal,  bursar,  and  fellows  of  the  ool- 
lege  to  answer  the  following  requisitiona  in  nftr^ 
ence  to  the  fund.  (a)  An  acoount  oif  the 
property  belonging  to  the  endowment,  (b)  An 
account  of  the  receipts  and  expenditore  to  the 
four  years  ending  the  31st  Dec.  1870.  (c)  A  VaA 
of  the  persons  holding  exhibitions  under  the 
foundation,  (d)  A  list  of  the  trusteea  in  whom 
any  portion  of  the  endowment  is  legally  vetted. 
(c)  A  list  of  the  manafirinff  trustees,  if  diiEorent 
from  those  who  now  hold  the  property,  (f)  A 
statement  of  the  scheme,  statutes,  or  ordinanoes, 
which  now  govern  the  endowment.  The  authori- 
ties of  the  college,  however,  considering  that  the  en- 
dowment was  not  within  the  meaning  of  the  En- 
dowed Schools  Act,  declined  to  answer  the  requi- 
sitions. 

Thereupon  these  prooeedinffs  were  taken,  under 
the  49th  sect,  of  the  Endowea  Schools  Aot,  whidi 
gives  to  the  commissioners  the  same  powen  of 
demanding  information  as  are  nven  to  the 
Charity  Commissioners  by  the  16  a  17  Viot.  €. 
137  s.  11  and  by  8  &  9  Vict,  a  124^  aa.  6  and  9, 
and  under  which  last  clause  the  penalty  for 
refusing  information  is  the  liabiUtv  to  be  oon- 
mitted  for  contempt  of  court.  The  argonMnti 
mainly  turned  upon  the  oonstmction  of  the 
5th  section,  and  the  4th  clause  of  the  14th  ■eotian 
of  the  Act  of  1869.  The  5th  aeotion  defines  sn 
"  educational  endowment  '*  as  "  an  endowment,  or 
any  part  of  an  endowment  which,  or  the  inccane 
whereof,  has  been  made  applicable,  or  ia  applied 
for  the  purposes  of  education  at  a  sohool  of  hoys 
and  girls,  or  either  of  them,  or  of  exhibitions 
tenable  at  a  school  or  univeraitrf ,  or  elaewliers.'* 
The  4th  clause  of  the  14th  section  providea  thai 
nothing  in  the  Act  shall  authorise  toe  rnfiiVii^f  of 
any  scSieme  interfering  with  the  ^^^-^^mtifto  Qi 
the  j^verning  body  of  any  achooL  or  with  aof 
e3chibition  (other  than  one  reatriotea  to  ai|y  aphoci 
or  schools,  or  district),  forminff  pari  oC  the 
foundation  of  any  oollege  in  Oxfora  or  itSainilsjda% 
unless  the  college  assent  to  the  sqhema."^  ^T.^ 
\  m\fir9itQtai\ioTL  olftoae   the  term  **  eoSutii^iQir'  M 
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d  aa  meaning  any  exhibition,  scholarship,  or 
like  emolnment. 

\  motion,  though  formally  for  a  committal 
)r  sequestration,  was  sti^bed  to  be  brought 
»  the  court  merely  to  try  the  question  of 
any  intention  of  asking  for  the  enforcement 
I  penaltieB  being  expressly  disclaimed  at  the 

BoundeU  Palmer,  Q.O.,  anl  LmdLey  for  the 
n  contended  that  upon  the  construction  of 
3t  the  commissioners  were  entitled  to  the  dis- 
J  they  sought.  The  Meyrick  Fund  was  an 
tional  endowment,  tenable  at  a  university 
I  the  meaning  of  the  5th  section  of  the 
red  Sohoolis  Act.  The  more  fact  of  its  being 
I  in  trustees  did  not  affect  the  question. 
er,  even  if  the  commissioners  had  no  power 
ke  a  scheme  operative  without  the  assent  of 
>llege  they  were  entitled  to  the  discovery 
ou^t,  in  order  to  enable  them  to  firame  a 

scheme,  to  be  submitted  to  the  college 
dir  approval 

ome  Morgan,  Q-0.  and  Qreenside,  for  the 
B,  argued  that  there  was  great  doubt  whether 
nd  could  in  an^  sense  be  considered  an  en- 
ent ;  but,  even  if  it  were,  its  objects,  thoueh 
bional,  could  hardly  be  called  scholastic.  The 
red  Schools  Act  was  intended  to  apply  to 
^Mf  not  to  the  Universities,  or  to  such  enaow- 
;  as  the  present.  The  mischief  that  the  Act 
tended  to  remedy  was  that,  before  the  passing 
there  were  large  endowments  founded  for 
siefit  of  schools,  but  which  had  been  scanda- 

misappropriated.  If  the  Act  could  be  held 
»ly  to  tfniversity  endowments,  the  commis- 

8  might  remodel  and  reconstitute  the  Ireland, 
ird,  and  Graven  scholarships,  or  interfere  to 
xtent  with  the  property  of  the  different  col- 

This  was  clearly  not  the  intention  of  the 
Further,  it  could  not  be  said  that  the  princi- 
of  Wales  was  a  district  within  its  meaning. 
ix  counties  to  which  the  scholarships  referred 
tnted  the  old  and  independent  principality 
ilee,  and  unless  the  court  was  prepared  to 
England,  Scotland,  and  Ireland  to  be  each 
its,  the  term  oould  not  be  properly  applied  to 
I. 

I  Yics-Ghancellob. — It  is  argued  on  behalf 
commissioners  in  this  case  that  the  Endowed 
^la  Commissioners  have  the  power  of  making 
erne  with  regard  to  this  fund,  and  if  they 
ihey  are  entitled  to  the  discovexy  which  they 

It  has  been  further  argued  that  even  if  they 
yo  power  to  make  a  scheme  operative  without 
nent  of  the  college,  still  they  are  entitled  to 
aoovery,  which  would  enable  them  to  frame 
t  scheme  for  the  purpose  of  seeing  whether 
liege  would  concur  in  it  or  not.  In  the  view 
I  take  of  the  first  point  it  is  not  necessary 

9  to  decide  the  latter.  It  is  also  unnecessary 
ide  whether  this  fund  is  or  is  not  a  part  of 
)imdation  of  Jesus  Goll^e — a  point  which 
I  to  me  of  considerable  £>ubt.  I  prefer  to 
)  the  case  upon  a  broader  ground.  Mr. 
ne  Morgan  may  or  may  not  be  justified  in 
r  that  even  if  this  case  is  within  the  Endowed 
us  Act,  it  is  so  by  inadvertence  and  not  in- 
Dally.  If  the  words  of  the  Act,  on  a  fair  con- 
ioBf  olearly  bring  the  fund  within  the  jurisdic- 
{ tlie  commissioners,  I  must  g^ve  them  effect-. 
[  may  suggest  that  nothing  could  be  more 
rfOiStSu  to  the  i4>parent  intention  of  the  Act 


than  that  in  a  case  where,  for  example's  sake,  an 
endowed  school  existed  in  a  particular  parish,  and 
exhibitions  were  founded  for  the  use  of  the 
parishioners,  whether  connected  or  not  with  the 
school,  that  the  commissioners  should  have  power 
to  deal  with  both  toother.  However,  I  think  if 
the  5th  and  14th  sections  of  the  Act  receive  their 
natural  construction,  the  words  cover  the  point. 
Universities  being  expressly  referred  to  in  those 
sections,  it  is  said  that  the  Act  rofers  to  districts, 
and  that  the  principality  of  Wales  is  not  a  dis- 
trict ;  but  it  is  quite  as  much  so  as  the  counties  of 
Durham,  York,  or  Middlesex,  althouf^h  perhaps 
the  Act  contemplated  much  smaller  districts.  It 
is  also  said  that  the  commissioners  might  make  a 
scheme,  which  will  not  be  a  proper  one,  having 
regard  to  the  nature  and  origin  of  the  fund; 
but,  if  that  is  so,  there  is  a  remedy.  Upon  the 
whole,  I  hold  that  the  commissioners  have  the 
jurisdiction  which  they  claim,  and  that,  therefore, 
they  are  entitled  to  the  discovery  which  they  seek 
to  obtain.  The  motion  must  be  allowed  with 
costs. 

Solicitors,  Farrer,  Owvry  and  Co.;    Frederick 
Clarke,       _ 

COUBT  OF  QXnSE V8  BEVCK. 

Reported  by  J.  Shobit  and  M.  W.  McKsllab,  Eaqn., 

Berri8ter»«t>]aw. 

Saturday,  Nov.  18,  I87I. 

The  Mutual  Tontine  Westminster  Ghambebs 
Association  (Limited)  (apps.)  v.  The  Assessment 
Gommissioners  op  St.  George's  Union  (resps). 

Teneinenia  structurally    divided — Control  of  outer 

door — Kvnd  of  tenancy — BaieahiUty. 

The  appeUante  were  ovmere    of  the    Weatminater 

Chambers,  consisU^tg  of  seven  blocks  of  budding, 

each  with  an  entrance  door  and  a  staircase,     Ttisy 

contained  altogether  117  sets  of  rooms,  structurally 

divided,  each  with  an  outer  door  on  to  the  stair- 

case,  and  Juwing  no  other  convmunication  with 

each  other.     The  street  door  to  ea/ih  block  was  kept 

locked  at  night,  and  a  porter,  who  was  hired  oy 

the  appellants,  resided  in  each  block,  and  had  a 

key  Of  and  access  to  aU  the  sets  of  rooms  in  the 

building  for  the  pwrpose  of  a  general  swpervn' 

tendence,  and  as  trie  servant  of  the  occupiers.     The 

form  of  agreemerU   between  the  appellants  and 

ocetvpiers,  contained  the  usual  clauses  in  the  lease 

of  a  separate  house — such  as  power  to  the  land" 

lord  to  enter  and  paint,  ana  to  enter  and  see 

repairs  carried  out,  §fc. : 

Hela,  that  each  set  of  rooms  ought  to  be  separately 

placed  upon  the  valuation  list  of  the  parish,  and 

eoc^  occupier  separately  rated  to  the  relief  of  the 

poor. 

Special  case  stated  for  the  opinion  of  the  Gourt  of 

Queen's  Bench,  pursuant  to  an  order  of  the  Gourt 

of  General  Assessment  Sessions,   holden  under 

and  by  virtue  of  the  Valuation  (Metropolis)  Act 

1869,  at  the  Guildhall,  Westminster,  on  the  4th 

March  1871. 

The  Mutual  Tontine  Westminster  Ghambers 
Association  (Limited),  hereinafter  called  the  appel- 
lants, had  objected  before  the  assessment  com- 
mittee ol  the  St.  Gorge's  Union  to  the  valua- 
tion of  certain  buildings,  known  as  and  hereafter 
called  "The  Westminster  Ghambers,"  as  made 
in  the  valuation  list  of  the  parish  of  Stu  Mas^g»c^\» 
and  St.  Joihn,  ^eito^3i&\«c«  dt  ^\aiS[i  ^^  %!^- 
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Mutual  Tontine  Westminster  Chambers  Association  v,  St.  Gbosge's  XlNiosr. 


[Q.B. 


pellants  were  the  owners ;  and  being  aggrieved  by 
the  decision  of  the  said  assessment  committee 
thereon,  they  duly  appealed  against  the  same  to 
the  Court  of  General  Assessment  Sessions,  on  the 
ground  (amongst  others)  that  the  Westminster 
Chambers  were  erroneously  assessed  in  the  said 
valuation  list  as  117  hereditaments,  and  should 
have  been  assessed  as  seven  hereditaments  only. 

The  Westminster  Chambers  consist  of  seven 
blocks  of  building,  having  seven  principal  en- 
trances. Eiach  of  these  blocks  is  divided  into  two 
ranges  by  an  internal  staircase,  which  has  only  one 
door  at  the  principal  or  street  entrance.  These 
blocks  of  buildings  are  structurally  divided  into 
one  hundred  juid  seventeen  different  suites  or  sets  of 
rooms,  which  are  quite  distinct  from  each  other, 
like  chambers  in  the  inns  of  court,  and  are  in  soiac 
instances  let  and  occupied,  and  are  in  every  in- 
stance capable  of  being  let  and  occupied  separately 
as  residences  or  offices ;  each  suite  or  set  of  rooms 
has  an  outer  door,  opening  on  to  one  of  the  said 
internal  staircases,  and  also  an  inner  private  hall 
or  passage,  a  water-closet,  and  a  lavatory.  There 
is  no  means  of  communication  between  these  suites 
or  sets  of  rooms  except  the  said  internal  staircases. 

The  form  of  agreement  bereaft;er  set  out,  with 
the  memorandum  and  schedule,  shows  the  terms 
upon  which  the  rooms  are  let,  and  such  agreement 
is  to  be  taken  as  forming  part  of  this  case. 

The  outer  or  street  door  to  each  block  of  building 
is  kept  locked  at  night,  and  a  porter,  who  is  hired 
by  the  appellants,  resides  in  a  distinct  set  of  rooms 
in  the  basement  of  each  block  of  building,  and  has 
a  key  of  and  access  to  the  suites  or  sets  of  rooms 
in  such  building,  for  the  purpose  of  a  general 
superintendence,  and  as  the  servant  of  the  occu- 
piers respectively,  by  whom  he  is  in  some  cases 
employed  and  paid  for  looking  after  the  rooms. 

The  Westminster  Improvement  Act,  1853  (16  & 
17  Vict.  c.  176),  s.  69,  applies  to  the  appellants, 
and  enacts : — 

That  where  any  house  erected  on  land  of  the  commia- 
aionert  shall  be  ooenpied,  or  be  intended  to  be  ooonpied 
by  different  persons  in  distinct  sets  of  apartments,  t^e 
commissioners,  their  snccMSors  or  assigns,  may,  if  they 
shall  think  fit  so  to  do,  demise  or  sell  any  set  of  apart- 
ments separately  from  the  rest  of  the  said  house. 

The  appellants  provide  gas  for  the  staircases  and 
passages,  and  water  for  the  entire  buildings,  and 
pay  idl  rates  and  taxes  in  respect  thereof,  charging 
their  tenants  higher  rents  in  consecjuence. 

Upon  the  same  facts,  the  commissioners  of  as- 
sessed taxes  had,  under  the  48  Geo.  3,  c.  55, 
stated  a  case  for  the  opinion  of  her  Majesty's 
judges,  as  to  whether  the  assessment  of  the  West- 
minster Chambers  to  the  house  duty  should  be  on 
seven  blocks  of  building,  or  on  each  suite  or  set  of 
rooms,  as  distinct  properties,  according  to  the 
Uth  Rule  of  Schedule  B  of  that  Act ;  and  the 
judges  had  decided  that  the  Westminster  Cham- 
bers should  be  assessed  in  seven  blocks. 

The  appellants  contended  that  the  Westminster 
Chambers  ought  to  be  assessed  in  the  said  valua- 
tion list  as.  seven  hereditaments  only,  relying  on 
the  decision  of  the  judges  above  mentioned.  The 
respondents  contended  that  that  decision  had  no 
beej-ing  on  this  case,  and  that  the  Westminster 
Chambers  were  correctly  assessed  in  the  said 
Taluation  list,  by  treating  each  of  the  said  suites 
or  sets  of  rooms  as  a  rateable  hereditament. 
^  The  Court  of  General  Assessment  Sessions  de- 
cided that  the  Westminster  Chambers  ought  to  be 


assessed  as  seven  hereditaments,  and  ordered  tliat 
the  said  valuation  list  be  altered,  bj  strikiiig  oat 
the  separate  valuation  of  each  suite  or  set  of  rooms, 
and  inserting  in  lieu  thereof  a  separate  valuatioa 
of  each  of  the  said  seven  blocks  of  building,  sub- 
ject, nevertheless,  to  a  case  for  the  opiiiioii  of  the 
Court  of  Queen's  Bench,  on  the  question  whether 
the  Westminster  Chambers  ought  to  be  sepantdy 
valued  in  the  said  valuation  list  in  suites  or  sets  of 
rooms,  as  distinct,  separate,  rateable  herediiaments, 
or  in  seven  blocks  or  buUding. 

Tlie  said  court  further  ordered  that  tihe  ooestioii 
of  value  be  heard  and  determined  after  tihe  decisiaa 
of  the  case  by  the  Court  of  Queen's  Bench,  and 
that  the  costs  of  the  appeal  remain  subject  to  the 
order  of  the  Court  of  General  Aasessment 
Sessions. 

If  the  court  is  of  opinion  that  the  decision  of  the 
sessions  is  right,  the  valuation  list  is  to  be 
amended  acc^ordingly,  otherwise  to  remain  as  ap- 
proved of  by  the  assessment  committee  ;  in  either 
case  subject  to  the  decision  of  the  sessions  on  the 
question  of  value,  and  the  costs  of  the  appeaL 

The  following  is  the  form  of  agreement  before 
alluded  to : — 

An  agreement  made  and  entered  into  the  ^j  d 

18        between  the  Mntoal  TontiM  W«k- 
minster   Chambers    Association    (limited),   by  Gaoiie 
Sands  Sidney,  their  secretary,  hereinafter  called  the  lee* 
sors  of  the  one  part,  and 
hereinafter  called  the  lessee  of    the  other  pari.     Thd 


lessors  hereby  let,  and  the  lessee  hereby  takea,  all  theft 

rooms  nambered  and  being  on  the 

floor  of  the  building,  and  numbered  of  the  ohamben 
belonnng  to  the  association,  called  the  WertniBetar 
Chambers,  situate  in  Victoria-street,  in  the  dftj  of  Weeft- 
minster,  together  with  the  nee  c^  the  wi^er  oloaet  ead 
washing  closet  attached  thereto,  and  also  the 
common  with  other  tenants  of  the  entrance  hall, 
stairs,  and  lift  leading  to  the  same  premieea,  for  tihe 
of  year  from  the  day  of  18    ,  and  so 

on  from  qn&rter  to  quarter,  but  determinable  at  the  ead 
of  the  first  quarter,  or  of  any  enbeaqnent  qparter,  by 
either  of  the  parties  ^ving  to  the  othiBr  of  tham  time 
calendar  months  previuus  notice  in  writing  for  tl^at  inr- 
pose,  and  under  tne  quarterly  rent  of  I.,  payable  on  tiie 
usual  quarter  days,  free  from  all  dednotiona  wbateoerer, 
the  lessors  hereby  agreeing  to  pay  all  taxes,  rates,  aaeeee* 
meats,  and  impositions,  parliaimentarT,  pavoohial,  or 
otherwise,  charged  or  to  be  charged  on  the  premises,  boi 
if  the  premises  shall  be  rendex«d  uninhabitabls  by  ire 
not  originating  therein,  and  not  occasioned  by  the  leeeeat 
his  executors,  adminislxators,  or  assigns,  or  ma  or  their 
ser^^tf>,  the  rent  shall  be  suspended  nntal  the  prsBisee 
are  rendered  habitable.  And  the  lessore  and  leassshereby 
mutually  agree,  ^. 

Then  came  the  usual  agreements  in  the  lease  of 
a  house,  and  at  the  end  was  added — 


Memorandum. — ^The  premises  are  taken  by  the 
subject  to  the  regulations  made  by  the  lessors  wkSk 
respect  to  the  duties  of  the  porter,  the  supply  of  ooal,  sad 
other  matters  for  the  general  convenienoe  of  the  tuna*^ 
These  regulations  are  set  forth  in  tiie  sohedole  toth^ 
agreement,  and  are  to  be  considered  as  fomdng  vuL 
The  lessors,  however,  reserve  to  themselves  tiie  ngmt  of 
altering  and  modifying  these  regulations  from  toes  te 
time,  as  the  convenience  of  the  tenants  or  other  einaa- 
stances  may  render  desirable. 

In  the  schedule  referred  to  were — 

Thb  Rsqulations. 

Memorandum  of  regulations  made  by  the  ^\n^^^  la 
respect  of  supply  of  coals,  cleaning  rooms,  Ao. 

There  are  seven  entrances  to  the  building,  and  Che  SMe 
of  each  entrance,  and  the  rooms  oonneoted  therewML 
will  be  in  the  charve  of  a  resident  porter,  Mmialed  an 
removable  by  the  directors.  There  are  dnpneaie  fceys  te 
the  outer  door  iA  every  eet  (^chambers,  one  of  vhiahk  Is 
be  always  in  the  hands  of  the  porter,  tnie  other  la  llw  ssn 
of  the  tenant,  while  the  rooms  are  in  use.  Thsf 
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the  light,  fraa  of  ohuge,  to  the  g«Deial  wrvioM  of  the 
porter,  wiUuntbe  aoope  of  his  geaeral  datiea,  oa  hereiu- 
bofura  defined.  Teasuti  hAT«  the  right  to  the  Bpeaial 
XiTiaee  of  the  porter,  u  hsreiiufteE  deQaed,  apoB  the 
tenni  heieiiwfter  meatioDed.  C«ls  ore  eapplied  b;  the 
diraoton  »t  d  charge  of  3(<i.  par  meMore  of  SOOoobio 
fnohea,  uid  wood  at  Id.  tor  evih  fire  lighted,  and  gal  it 
tnoght  to  the  eutnuoe  of  each  set  of  roams,  and  may  be 
laid  on  bj  the  teoanta  at  their  own  eipenee,  if  desired. 
Tsnanti  MS  not  ^owed  to  have  atorei  of  ooala  in  their 
Noni*.  The  general  duties  of  the  porter,  and  nhioh  are 
to  be  performsd  free  of  aharge  to  the  tenants,  are  as 
fotk>in  : — To  be  oonstantl;  in  attendance  in  the  eeotion 
<d  the  boildin?  eommittad  to  his  charge,  either  by  himself 
or,  in  hia  temDOtar;  absence,  by  some  tmstworthy 
■MJetetit  To  oleanse  every  morning,  before  nine  o'clock, 
it,    and  entmoces 

_  ..    .  jj  the  lighting  and 

axtlngnuhinff  of  the  gai  therein.  To  receive  and  detiTer 
to  the  MTwal  tenante  all  lettere,  paroele,  anil  messages, 
■nd  to  reoMT*  tba  keya  ot  Qie  oater  doors  of  the  seTsral 
••(■  af  rOooM  ftom  the  tenants  on  their  leaving  for  the 
vii^i.  To  Bttaad  to  the  legnlar  and  pro^r  anpplj  ot 
ooala  to  the  aeVaial  s^rtments.  The  apecial  serrioes  of 
the  porter  whieh  ha  la  l>oiind  to  render  to  the  several 
tanuti,  it  (eqidi«l  at  a  charge  of  li.  6d.  per  week  for 
isoh  room,  oompiiae  the  oleanaing  and  arrangement  ot 
nanh  nuh  mom,  and  the  lighting  of  the  several  fires, 
whsDwar  nqoired.    Any  extra  servioes  required  of  the 


B  of   special 


u  thereof, 


d  for  which, 
tha  aaaooiation  will  not  be  responaible. 

Poland  argued  for  the  appellauta  that  the  re- 
■pondenta  were  wronft,  and  tlie.  Court  of  Oenerat 
Aaseaament  Sessiona  were  right.  The  general 
superintendence  of  the  chambers,  reserved  by  tho 
appellants  through  the  porter  of  each  block,  ren- 
dere  the  occupation  that  of  mere  lodgers,  who 
ought  not  to  be  separately  aasesBod  to  the  relief  of 
Ae  poor.  By  the  registration  caseB  which  have 
been  decided  nnder  the  different  Acts  concerning 
the  representation  of  the  people,  the  t«st  for  sepa- 
rate rating  has  been  not  the  structural  sevoranco 
of  tha  tenement  only,  but  also  the  reservation  by 
titn  landlord  of  the  control  of  the  ODt«r  door : — 
fiMntta  T.  Booth,  15  C.  B.,  N.  3.,  500  ; 

piti  T.  SffudUv,  7  H.  *  o.  es. 
MoHitti/,  Q.  G.  and  Streeiea  appeared  fear  the 
'     '     '    '         e  not  heard. 


CocKBCBH,  C.  J.— There  is  no  occasion  to  caU 
■pon  the  other  ride.  The  case  is  a  very  clear  one. 
lliere  can  be  no  doubt  that  each  occupier  of  the 
faandredsnd  seventeen  sets  is  separately  rateable  to 
the  relief  of  the  poor,  and  consequently  there  should 
be  a  valuation  of  each  in  the  assessment  list.  The 
alteration  in  the  ori^nal  list  by  the  Court  of  Ge- 
neral ABsessment  SessiouB,  was,  therefore,  an 
error,  and  must  be  set  right.  Tho  (jueetion  iu 
theoe  easoB  always  is,  whether  the  occupier  has  a 
dislisct  and  separate  habitation,  or  is  a  mere  in- 
mate with  the  landlord.  Sometimes  it  is  not  ea^ 
to  sar  which  be  ie,  but  one  of  tho  tests  adopted  is 
wheuier  the  landlord  reserves  to  himself  the  con- 
trtil  of  the  outer  door,  ao  that  althoueh  liable,  per- 
haps, upon  the  contract  between  tn^n,  yet  the 
tenant  cannot  main  tain  trespass  against  the  land- 
lord for  entering  his  rooms.  Here,  I  conceive,  in 
acoordanoe  with  that  rule,  these  occupiers  would 
hare  been  mere  inmates  if  the  appellants  had 
naerved  the  control  of  the  outer  door  of  each  block 
of  baildings.  To  decide  wbeCher  they  have  done 
■Oi  I  look  at  the  agreement  between  them  and  the 
qnera.  Ifindintheagreemeutallthecharacter- 
■  at  a  Isaae,  and  iu  the  clauses  all  the  proviaiona 


of  a  tenancy  under  a  lease.  The  landlord  has  no 
right  to  enter  the  premises  which  are  to  be  occupied 
by  the  tenant.  There  is  to  be  a  porter  in  each 
block  appointed  by  the  appellants,  out  he  is  only 
for  the  convenience  of  the  inhabitants,  not  to  secure 
for  the  landlord  a  control  over  the  rooms,  or  a  right 
to  enter  them.  It  is  stipulated  that  the  porter 
may  take  care  of  the  kevs  in  the  absence  of  the 
occupiers,  but  he  is  bouna,  as  their  servant,  to  give 
them  up  when  aaked  for  tiiem.  There  is  nothing 
in  the  agreement  to  prevent  a  man  from  going  out 
and  taking  his  key  in  his  pocket.  It  seems,  there- 
fore, to  be  a  plain  case,  for  the  agreement  fails  to 
show  Bucb  a  control  over  the  outer  door  in  the 
landlord,  as  to  enable  him  to  exclude  the  tenant 
from  entering  without  being  liable  for  trespass. 

BiuiciutUBii,  J.-— I  am  of  the  same  opinion.  In 
this  case  it  is  the  duty  of  the  overseers  of  every 
parish  to  make  a  valuation  list  of  their  pariah,  and 
It  is  the  duty  of  the  assessment  committee  to 
revise  the  valuation  lists,  in  accordance  witb  the 
statutes.  If,  therefore,  each  set  of  these  rooms  is 
liable  to  the  poor  rate,  and  each  occupier  is  rate- 
able, the  committee  ou^ht  to  put  each  set  in  the 
list.  No  doubt,  in  pomt  of  law,  a  landlord  may 
^p'ee  to  let  a  portion  of  his  house  upon  any  terms 
he  pleases,  but  the  rateability  of  the  tenant  mast 
depend  upon  the  agreement  containing  the  terms 
of  the  tenancy,  if  there  ho  one,  or  upon  the  facts 
concerning  his  occupation,  if  there  oe  no  agree- 
ment. I  think  it  will  be  found  that  all  these 
registration  cases  come  to  this, — when  there  is  no 
demise  in  writing,  it  becomes  of  importance  to 
consider  the  control  of  the  outer  door ;  but  when 
there  is  a  lease  or  an  agreement  before  the  court, 
from  which  the  nature  of  the  tenancy  may  be 
gathered,  it  is  not  of  so  much  consequence 
what  control  the  landlord  has  over  the  door. 
In  the  caae  of  B«g.  v.  SmUh  (30  L.  J.  74,  M.  C; 
2  L.  T.  Rep.  N.  S.  437),  the  question  was 
whether  the  appellant  had  exclusive  occupation 
ot  the  whole  of  his  honse,  and  the  ground 
upon  which  the  judgment  of  Hill,  J.  and  myself 
waa  given  in  favour  of  the  exclusive  occnpation, 
was  the  substance  of  the  agreement,  by  which 
we  considered  that  the  appellant  had  retained 
possession  of  all  the  rooms,  although  he  had 
agreed  to  allow  another  person  to  have  the 
occupation  of  some  of  them.  The  substance  of 
the  agreement  was,  too,  the  ground  of  our  de- 
cision in  Moada  y.  Tmmpiiigton  (L,  R«p.  f>  Q.  B. 
56;  23  L.  T.  Rep.  N.  S.  821).  Now,  look  at  this 
iwreement,  and  sa^  whether  it  can  be  maintained 
that  the  lessor  did  not  intend  to  part  with  the 
control  of  the  various  rooms  to  the  occupiers.  It 
seems  to  me  that  such  an  assertion  would  be 
monstrous.  It  is  clear  that  each  tenant  has  the 
exclusive  occupation  of  his  rooms,  and  ought  to  be 
rated  separately.  It  is  suggested  in  the  ciiso  that 
our  decision  iu  this  wav  is  opposed  to  that  of  the 
judges  who  have  decided  coaceming  these  same 

E remises  with  respect  to  the  inhabited  house  duty; 
ut  there  each  tenement  must  be  a  distinct  pro- 
perty, and  that  point  is  of  no  authority  with  regard 
to  the  present  question. 

Mellok,  J. — I  am  entirely  of  the  same  opinion. 
The  stipulations  of  this  agreement  are  ordinarily 
found  in  the  lease  of  a  house,  about  which  there  is 
no  doubt  of'  its  distinct  rateabihty.  The  usual 
powers  of  re-entry  contained  in  it  would  be  un- 
necessary if  Mr.  Poland's  oontentioa  were  right. 
All  the  clauses  go  to  show  a  separate  teuano^^BH^. 
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it  is  a  mistake  to  say  that  the  porter  is  in  any  way 
the  representative  of  the  appellants ;  he  is  pro- 
vided bj  them,  but  that  is  an  arrangement  for  the 
convemence  of  the  tenants.  There  is  no  duty 
upon  his  part  inconsistent  with  the  separate  and 
distinct  tenancy  of  each  of  the  occupiers.  They 
can  employ  him  in  any  way  they  like.  There  may 
be  nice  points  as  to  the  amount  of  control  a  lana- 
lord  has  over  the  outer  door,  but  upon  this  agree- 
ment there  can  be  no  doubt  the  occupiers  should 
be  rated  separately. 

Judgment  for  the  respondents. 

Attorneys  for  appelliuits,  BurcheUs. 

Attorneys  for  respondents,  Capron,  DaUon,  and 
Hitchins, 


Nov.  8  mid  Dee.  16,  1871. 

The  Vestry  and  Parish  of  St.  Mary,  Newington 
(apps.)  V.  Jacobs  (resp.) 

Bight  of  owner  of  land  dedicated  to  public  tise — 
Highway — Access    to  property  —  liighway    Act 
(6^6   Will  4  0.  50)  s.   72— Metropolis  Local 
Management  Act)   18    ^    19    Vict,   c,    120)    ss. 
96,  98. 
The  owner  of  land,  wlio  dedicates  a  portion  of  it  to 
public  use  as  a  highway,  parts  with  no  other  right 
tlicm  a  rigid  of  passage  to  tlie  public  over  the  land 
so  dedicated,  and  may  exercise  all  otJier  rights  of 
ovtmership  not  iiuonsistent    therewith ;  atvd  the 
appropriation  made  /o  and  adopted  by  the  public 
of  a  part  of  the  street  to  one  kind  of  passage,  and 
of  another  part  to  anotlier,  does  not  deprive  him 
of  any  rigiits,  as  owner  of  the  la^id^  which  are 
not  inconsistent  with  the  riglU  of  passage  by  tits 
piiblic. 
The  provisions  of  the  Highway  Acts  and  tlie  Metro- 
lis  Local  Management  Act,  so  far  as  they  apply  to 
roads  or  streets,  are  subordinate  to  tlie  paramount 
riglUs  resetted  by  the  owner. 
Where,  on  a  suynmons  agaiitrst  the  respondent  under 
the  Highway  Act  for  doing  danuyje  to  a  highway, 
it  appeared  tliat  tlie  respondent,  the  owner  atid 
occupier  of  premises  adjoining  a  public  highway, 
usea  tlie  premises  for  the  deposit  of  lieavy  ma- 
chinery, which  lie  conveyed  to  and  from  the  pre- 
mises across  tlie  flagged  pavonent  or  footway  in 
front  of  them,  in  trolUnjs  or  waggons  which  injured 
the  pavenunit,  and  it  wasj'ound  bu  the  magistrate 
thai  the  premise's  in  tiiwtsfion  could  not  br.  reason- 
'ibly  enjoyed  witliout  access  acros*  the  footway, 
and  that  the  rights  of  owiu*r8hip  and  those  of  the 
public  might  be  jointly  exercised  consistently  with 
tJie  general  welfare,  it  was 
Held  that  the  magistrate  was  iwt  bound  to  convict, 

and  tons  justified  in  dismissing  tlie  summons. 
This  wan  a  case  stated  by  one  of  the  metropolitan 
police  magistrates  under  20  &  21  Vict.  c.  4^3. 

The  appellants  are  the  vestry  of  the  parish  of 
St.  Mary,  Newington,  to  whom,  by  sect.  \)iS  of  the 
Metropolis  Local  Management  Act  (18  &  19  Vict. 
G.  120),  the  powers  and  duties  of  surveyors  of 
highways  and  the  property  vested  in  such  sur- 
Teyors  are  transferred. 

The  respondent   is  the   occupier    of   promises 

abutting  towards  the  west  on  a  highway  in  the 

pftrish  called  Newington  Causeway,  such  "highway 

consisting  of  a   foot  pavement  and  a  roadway. 

The  respondent's  premises  also  abut  on  Tiverton- 

Btreet,  in  the  east,  and  part  of  them,  are  axchoB, 

over  which  ia  the  London,  Chatham,  and  Dorec 


\ 


Bailway.  Adjoining  the  pavement  is  tihe  dead  will 
of  uhe  railway  arches,  extending  abont  60ft.  along 
thepavement. 

This  respondent  is  the  tenant  of  the  raOwij 
company,  and  is,  for  the  purposcB  of  this  case,  to 
be  treated  as  standing  in  tne  position  of  the  nil- 
way  company,  the  freeholders. 

The    footway   of  Newington    Causeway   is  a 
flagged  pavement,  about  27rt.  wide,  and  extending 
from  Km^'s  place  to  the  comer  of  the  New  Kent- 
road,  havmg  on   that  (the  east)  side  aqly  four 
roads  or  carriage  ways  intersecting  it — ^namelyt  at 
Bockingham-street,  at  Mead's-plaoe,  the  entranoe 
to  the  Surrey  Sessions  House,  and  at  Horsemonger* 
lane — all  narrow  ways.    On  the  west  aide  of  the 
road,   facing   Newington   Causeway,    are   jomhj 
crossings   and  carriage  ways ;  and  that  aide  is 
in  the  parish  of  St.  George  the  Martyr,  Sonth- 
wark,  and  its   use  as  a  highway  is   not  nearly 
so    ancient    as     that    of    tne    east    side.     The 
Causeway  was  originally  a  foot  and  bridle  wigr. 
Until  the  year  I860,  when  the  London,  Chatham, 
and  Dover  Railway  was    formed,  under  parlia- 
mentary powers,    from  Ludgate-hill  to  Yiotorii, 
there  was  one  continuous  and  unbroken  line  of 
shops  from  Bockingham-street  to  the  entianoe  of 
the  Surrey  Sessions-house,  such  shops  being  used 
for  the  display  of  goods.    Within  that  distance 
there  was  no  break  of  flag  pavement,  and  no  rodl 
for  carriages  and  horses  across  it»  there  bemffno 
premises  to  which  such  access  was  required.  ^Hie 
pavement  for  some  length   of  time   has  been  a 
promenade  for  the    south  side  of   London,  and 
the  keepers  of  shops  abutting  upon  it,  have  paid 
higher  rates  and  rents,  in  consequenoe  of  the  very 
lai^e  number  of  purchasers  freauentin^  it  on  foot 

For  sixty  years  and  upwards  the  inhahitantB 
of  St.  Mary,  Newington,  wishing  to  haye  acoeB8 
to  these  premises  across  a  footway,  have  always 
applied  to  the  highway  board,  and,  since  that  board 
has  been  abolished,  to  the  vestry,  for  permipsicm  to 
do  so,  and  there  is  no  instance  of  a  refusal  recorded 
in  the  parish  bookR,  although  there  are  entries  of 
such  concessions  upon  terms. 

The  respondent  became  the  tenant  of  the  rail- 
way company  in  June  1870,  and  sabseqnently 
by  deed  dated  the  21st  Sept.  1870,  of  the 
premises  in  question,  which  consist  pf  a  yard, 
Duilding,  and  railway  arches,  with  a  gateway 
opening  on  to  the  pavement.  In  consequenoe 
of  the  railwjiy  arches  and  wall  the  premiaes 
are  unfit  for  dwelling-houses,  and  tney  are 
used  by  the  respondent  as  a  deposit  for  new 
and  second-hand  machinery,  engmes,  boilen, 
and  other  implements  of  the  heaviest  descriptioo, 
some  single  pieces  weighing  as  much  as  seven  or 
eight  tons.  Sometimes  four,  five,  or  six  hoTMa, 
liavo  been  required  to  draw  in  the  carriage  or 
trolleys  on  which  such  pieces  were  placed,  and  it 
wiis  impossible  to  turn  a  team  of  horses  of  that 
length  from  Tiverton-strcct  into  the  premises  of 
the  respondent,  so  that  practically  the  only  access 
for  such  goods  to  his  premises  was  across  the 
pavement  of  Newington  Causeway.  At  firat,  the 
respondent,  instead  of  using  horses  for  the  pur- 
pose, unloaded  from  the  carriage  or  troUeys  in 
the  roadway  at  Newington  Causeway,  and  by  the 
aid  of  rollers  and  levers  slowly  moved  the  nnge 
machincrvi  &c.,  across  the  pavement  into  lus  pre- 
mises. This  occupied  much  time  and  caosea  an 
o\>%\xuc^c{iiQiiL  Wyb  loavement  which  was  alleged  to 
\yb  ^  uTs^SK&s^)  ^sA  ^?^^a  H^^  isQ^\<Atl'cQim^gli3iA 
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by  the  shopkeepers  aforesaid  as  in  jttrioas  to  their 
trade. 

In  the  month  of  June  1870,  the  respondent 
mppliedin  writing  to  the  appellants  for  leave  at 
hu  own  expense  to  take  up  the  flag  pavement  in 
front  of  his  gate,  and  to  lay  down  paving  stones, 
80  as  to  form  a  carriage  entrance  from  Sie  road- 
way to  his  premises  on  the  same  level  as  the  pre- 
sent flagged  footway.  The  application  was  tally 
oonsideraa  and  discussed,  ana  by  a  vote  of  the 
mMority  of  the  vestry  was  refused. 

It  was  proved  that  in  the  months  of  Nov.  and 
Dec.  1870,  the  respondent  proceeded  to  drive  car- 
riages or  trolleys  laden  with  machinery  across  the 
pavement,  and  that  by  reason  of  the  extraordinary 
weight  of  the  machmery,  &c.,  the  flags  became 
broken  and  crushed,  and  damage  had  thereby 
been  done  to  the  pavement  to  the  amount  of 
9L  12«.  A  demand  of  payment  was  made  by  the 
Testiy  clerk,  and  refused  by  the  respondent.  The 
respondent  was  then  summoned,  under  5  &  6 
Will.  4,  c.  50,  8.  72,  for  causing  injury  or  damage 
to  be  done  to  the  nighwav. 

It  was  contended  on  the  part  of  the  respoudent 
that  he  was  entitled  to  take  ^[oods  into  his  yard  or 
premises,  and  that  to  do  this  he  must  cross  the 
pavement  with  them ;  that  it  occupied  less  time 
and  fbr  less  obstructed  the  traffic  if  ne  drew  them 
across  upon  wheels  and  with  horses;  that  the 
damage  was  not  wilful,  but  a  necessary  result  of 
the  rmisal  of  the  board  to  permit  him  to  replace 
the  flags  with  hard  materials,  and  that  therefore 
he  was  not  responsible  under  the  summons. 

On  the  part  of  the  appellants  this  contention  was 
traversed,  and  it  was  contended  that  there  had  been 
a  special  dedication  by  all  the  adjoining  owners 
of  land  of  this  pavement  as  a  pavement  for  foot 
passengers  only,  and  that  as  it  had  been  acquiesced 
in  for  more  than  sixty  years  all  antagonistic  rights 
Off  user  had  been  forfeited  and  foregone  bv  each 
individual  freeholder ;  that  the  public  had  by  un- 
disturbed user  for  more  than  sixty  years  acquired 
an  indefeasible  right  to  have  the  pavement  *used  as 
a  footway  only,  and  it  was  not  competent  for  the 
Ix>ndon,  Chatham,  and  Dover  Railway  Company 
to  let  the  land  for  the  purposes  in  question,  as  it 
would  create  a  public  nuisance,  and  was  in  contra- 
Tention  of  their  statutory  obligation  requiring 
tbem  to  keep  on  one  side  of  their  line  eight  feet  at 
least  uncovered  and  unbuilt  upon,  and  that  the 
Ixmdon,  Chatham,  and  Dover  Kailway  could  not 
so  use  the  land  themselves. 

The  opinion  of  the  police  magistrate  was  that  the 
iniury  or  damage  was  not  wilfully  done  to  the  high- 
way, that  the  freehold  property  in  question  could  not 
be  reasonably  enjoyed  without  access  across  the 
existing  footway,  and  that  the  rights  of  ownership 
and  of  the  public  mi^ht  be  jointly  exercised  there 
quite  consistently  with  the  general  welfare ;  and 
the  magistrate  dismissed  the  summons. 

The  question  for  the  court  was  whether  the 
maffistrate  was  right  in  dismissing  the  summons. 
If  Ee  ought  to  have  convicted  the  respondent  the 
case  was  to  be  remitted  to  him  to  adjudicate  upon. 

Mamgty,  Q.  C.  (with  him  E.  Clarke),  for  the 
appellants. — ^The  case  finds  a  dedication  of  the 
highway  to  the  public,  and  no  user  can  be  per- 
mitted or  is  lawful  which  is  inconsistent  with  that 
dedicalaon.  The  dragging  across  this  footway  of 
heavily  laden  waggons,  which  injured  the  pave- 
ment^ is  inoonsist^  with  a  dedication  of  this 
psf«aient  as  a  public  footwaj.    As  to  the  re- 


spondent's cont'Cntion  that  the  damage  done  to 
the  pavement  was  not  wilful,  but  was  a  necCs^a^ 
result  of  the  refusal  of  the  board  to  permit  him 
to  replace  the  flags  with  hard  material,  it  is  enough 
to  answer  that  the  word  "  wilful"  does  not  occur 
in  the  72nd  section  of  the  Highway  Act  in  con- 
nection with  injuries  or  damages  done  to  highways, 
but  only  in  regard  to  riding  upon  any  footpath  or 
causeway. 

Metcclfe  (with  him  B.  Browne)  for  the  respon- 
dent.— No  doubt  it  is  not  necessary  to  show  that 
the  act  of  the  respondent  was  done  wilfully,  but 
it  must  be  shown  that  it  was  unlawful.  But  the 
respondent  had  a  right  to  make  the  use  he  did  of 
the  footway,  for  such  user  was  not  inconsistent 
with  the  dedication  of  the  highway  to  the  public. 
The  magistrate  finds  expressly  that  the  respon- 
dents* property  could  not  be  reasonably  enjoyed 
without  access  across  the  existing  footway,  and 
that  the  rights  of  ownership  ana  of  the  public 
might  be  jomtly  exercised  there  quite  consistently 
with  the  general  welfare.  There  was  practically  no 
other  access  to  the  premises  than  across  this  foot- 
way ;  and  provided  the  respondent  did  not  keep  his 
trolleys  an  unreasonably  long  time  on  the  footway 
he  docs  not  commit  any  offence.  "  A  cart  or 
waggon,"  says  Lord  Ellenborough,  C.  J.,  in  E.  v. 
Jones  (3  Camp.  231),  "  may  be  unloaded  at  a  gate- 
way, but  this  must  be  done  with  promptness. 
So  as  to  the  repairing  of  a  house :  the  public  must 
submit  to  the  inconvenience  occasioned  necessarily 
in  repairing  the  house ;  but  if  this  inconvenience 
is  prolon^^  for  an  unreasonable  time,  the  public 
have  a  right  to  complain,  and  the  party  may  be 
indicted  for  a  nuisance."  So  in  Rex  v.  Gross 
(3  Camp.  227)  the  same  learned  judge  says,  *'a 
stage  coach  may  set  down  or  take  up  passengers 
in  the  street,  this  being  necessary  for  public  con- 
venience, but  it  must  be  done  in  a  reasonable 
time."  Reg.  v.  Longton  Oas  Company  (2  E.  &  E. 
651)  was  also  referred  to. 

Manisiy,  Q.  C.  in  reply. 

Cur  adv.  vuU. 

Dec.  11. — The  judgment  of  the  court  (Cockbum, 
C.J.,  Mellor  and  Hannen,  JJ.),  was  now  delivered 

Mellor,  J. — In  this  case  the  question  submitted 
to  us  by  the  magistrate  is  whether,  upon  the  facts 
stated  and  found  by  him,  he  ou^ht  to  have  con- 
victed the  respondent.  We  consider  the  question 
to  mean,  Was  he  bound  to  convict  the  respondent  ? 
We  are  of  opinion  that  he  was  not  so  bound,  and 
that  he  therefore  was  justified  in  dismissing  the 
summons.  The  appellants  are  the  vestry  of  St. 
Mary,  Newington,  who,  under  the  provision  of  the 
Metropolitan  Local  Mana^ment  Act  (18  &  19yict. 
c.  120),  exercise  the  functions  of  surveyors  of  high- 
ways and  are,  by  sect.  98  of  that  Act,  en- 
abled from  time  to  time  to  cause  the  streets 
within  their  district  to  be  paved  and  repaired,  and 
to  cause  the  ground  or  soil  thereof  to  be  raised 
and  lowered.  The  vestry,  as  surveyors  of  the 
highways,  complained  of  the  acts  of  the  respon- 
dents as  falling  within  section  72  of  the  5  &  6 
Will.  4,  c.  50,  by  "  causing  iigury  or  damage 
to  be  done"  to  the  highway  termed  Newington 
Causeway.  There  is  no  doubt  that  had  the  acts  in 
question  been  done  by  a  stranger,  or  by  an 
ordinary  passenger,  they  would  have  fallen  within 
the  section  referred  to,  and  in  such  case  the  ap^l- 
lants,  in  their  cbacac\«t  ol  wnr^ej^w^  ^'l  ^ickft  \l\gar 
ways  mthm  t\i©  ^^sana!bL^  -^wj^i  >w«^  \««Q.^ia 
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proper  persons  to  prosecnte  the  complaint.  The 
appellant  is,  however,  the  owner  of  premises  con- 
tig^oos  to  Newington  Causeway,  and  the  acts 
complained  of  were  done  by  him  in  the  carrying 
on  of  his  ordinary  business  in  such  premises,  and 
upon  that  part  of  the  footway  which  lies  imme- 
diately in  front  thereof.  The  vestry  had  pre- 
viously refused  permission  to  the  respondent  to 
take  up  the  flags,  and  make  a  proper  paved  car- 
ria^  access  across  the  Causewav  to  his  premises, 
which  premises  he  was  in  the  habit  of  using  for 
storing  up  machinery  of  a  very  weighty  sort. 
The  respondent  having  applied  the  premises  to 
this  purpose,  conveyed  tne  machinery  across 
the  Causewav  by  means  of  rollers  and  levers, 
but,  this  mode  or  proceeding  necessarily  occupy- 
ing considerable  time,  it  was  objected  to  by  the 
pohce  as  causing  an  undue  obstruction  of  the 
thoroughfare.  Thereupon,  as  the  only  alternative 
to  the  entire  abandonment  of  the  use  of  the 
premises  before  referred  to,  and  which  it  appeared 
was  the  only  use  to  which,  owing  to  the  peculiar 
character  of  the  locality  they  could  be  put,  the 
respondent,  in  the  exercise  of  his  right  as  owner, 
adopted  the  course  of  conveying  the  machinery 
to  and  from  his  premises  in  the  trolleys  or  waggons 
across  the  flagged  footway.  It  was  in  so  doing 
that  the  damage  was  done  which  formed  the 
subject  of  the  present  complaint.  The  right  of 
the  respondent  depends  upon  the  nature  and 
extent  of  the  rights  acquired  by  the  public  over 
the  footway  in  question,  either  at  common  law  or 
under  the  Highway  Acts,  or  the  Metropolis 
Local  Management  Act  (18&19  Vict.  c.  120),  s.  98. 
The  owner  who  dedicates  to  public  use  as  a  high- 
way a  portion  of  his  land,  parts  with  no  other 
right  than  a  right  of  passage  to  the  public  over 
the  land  so  dedicated,  and  may  exercise  all  other 
rights  of  ownership  not  inconsistent  therewith, 
and  the  application  made  to,  and  adopted  by.  the 
public  of  a  part  of  the  street  to  one  kind  of  passage, 
and  another  part  to  another  does  not  deprive  him 
of  any  rights  as  owner  of  the  land  not  inconsis- 
tent with  the  right  of  passage  by  the  public.  If 
this  were  not  so  the  owner  of  a  large  estate, 
having  dedicated  a  portion  of  his  land  to  the  use 
of  the  public  as  a  roadway,  and  they,  or  the  per- 
sons representing  them,  having  raised  a  footpath 
on  one  side  or  on  both  sides  of  such  roadway,  for 
their  own  more  convenient  use  thereof,  would,  after 
the  lapse  of  time,  be  so  lK>und  by  this  convenient 
arrangement  of  such  roadway  as  to  be  unable  to 
open  a  new  gateway  or  entranre  to  his  land  from 
such  roadway  without  beins^  liable  to  Iki  convicted 
under  the  provisions  of  the  Highway  Act.  If 
this  were  really  the  law  the  result  would  [ye  most 
serious  to  owners  who  have  dodicatodor  may  dedi- 
cate roadways  to  the  public,  aud  in  towns  would, 
to  a  great  extent,  prevent  the  owners  of  houses 
and  buildings  from  changing  their  chanwter  and 
use  to  any  pur{x>se  of  business  which  could  not 
be  accomplised  without  the  use  of  a  horse,  or  cart, 
or  carriage.  That  such  is  not  the  law  appears  to  us 
to  be  the  result  both  of  principle  and  autnority,  and 
we  think  that  the  provisions  of  the  Highvray 
Acts  and  the  Metro]>olis  Local  Management  Act, 
so  far  as  they  apply  to  roads  or  streets,  are 
subordinate  to  the  paramount  right  reserved  by 
the  owner.  We  do  not  deny  that  the  owner  can- 
not derogate  from  the  grant  of  roadway  made  by  him 
to  the  public,  and  cannot  do  anything  which 
woaJd  really  and  rabfftantially  interfere  wit\i  t\xe 


right  of  passage  by  the  public.  So  fiur  as  ive  are 
aware,  no  case  is  to  be  found  in  the  booka  whidi 
confiictB  with  the  view  of  the  law  above  crpieawMJ, 
notwithstanding  the  numerous  instances  whkh 
must  have  occurred  in  which  an  owner  rebnilding 
or  changing  the  character  of  his  houses  or  other 
buildings,  has  made  crossings  of  the  fooipaUi,  in 
order  to  carry  into  effect  some  oljject  of  oonve- 
nience  or  business.  The  case  of  SurJohm  Lade  v. 
8h4^pherd  (2  Stra.  1004),  is  a  strong  aatiiority  in 
fiftvour  of  our  view.  In  that  case  the  pkiidiff, 
being  owner  of  land,  built  a  street  upon  ii»  which 
had  become  a  highway.  An  owner  of  other  knd 
contiguous,  but  separated  from  it  by  a  ditch,  laid 
a  bridge  over  the  ditdi,  the  end  whereof  rested 
upon  the  highway.  The  plaintiff  brought  an  action 
ot  trespass  against  the  defendant,  who  insisted  that 
the  plaintiff,  by  making  it  a  street  and  dedirating 
it  to  the  public,  was  precluded  from  suing  him  as 
for  a  trespass  to  his  private  property,  althoogh  he 
might  be  liable  to  an  indictment  for  a  noisanoe. 
But  it  was  said  by  the  court,  **  It  is  oertainlT  a 
dedication  to  the  public  so  fiu:  as  the  pablic  hae 
occasion  for  it,  which  is  only  for  a  right  of  passage. 
But  it  was  never  understood  to  be  a  transfer  of  ttie 
absolute  property  in  the  land."  That  the  pro* 
perty  of  the  soil  and  freehold  in  a  highw^ 
IS  in  the  owner  or  the  representaiiTe  of  the 
dedicating  owner,  subject  to  an  easement  kr 
the  benefit  of  the  public,  was  also  decided  is 
DovasUm  v.  Payne  (2  H.  BL  527),  and  is  sq>* 
ported  by  the  authorities  cited  in  the  notes  to 
that  case  in  Smithes  Loading  Cases,  vol.  2.  The 
same  doctrine  is  clearly  stated  by  Lord  Campbell 
in  Iteg,  v.  Pratt  (4  E.  &  B.  860),  which  was  the  case 
of  a  conviction  of  the  appellant  under  I  &  2  WHL  4^ 
c.  <K),  for  committing  a  trespass  by  bein^  in  tlie 
day  time  on  land  in  the  occupation  of  B^  in  aeaith 
of  game.  Pratt  was,  in  fact,  on  a  publio  higfaw^ 
in  pursuit  of  game,  the  land  on  both  sides  being 
the  property  of  B.,  and  the  court  held  that  he  was 
rightly  convicted,  as  the  road  was  land  in  the  oo- 
pat  ion  of  B.,  subject  only  totheright  of  way  of  the 
public;  and  Lord  Campbell,  in  giving  his  j 
thus  expressed  his  opinion  of  the  law  as  a] 
to  that  case :  "  He  *'  (the  appellant)  "  wai 
all  controversy,  upon  land,  the  soil  and 
of  which  was  in  the  owner  of  the  adjoining  land, 
that  is  Mr.  Bowyer.  It  is  true  that  the  pahhc 
had  a  right  of  way  there ;  but,  subject  to  thai  right, 
the  soil,  and  every  incident  to  the  ownership  of 
of  the  soil,  wius  in  Mr.  Bowyer."  And  the 
other  judges  in  their  judgments  hmit  the  right  of 
the  public  to  the  use  of  the  way  for  the  purpose  of 
pas.^iug  and  repassing  thereon.  Whether  or  not 
that  case  is  open  to  doubt  as  to  the 
put  upon  the  Game  Act,  it  tnily  expressc 
think,  the  true  limit  of  the  public  rights 
highway,  and,  inasmuch  as  the  magistrate  in  the 
present  (;nse  has  expressly  found  that  the  frediold 
pro{)erty  in  question  could  not  be  reasonably  en* 
joyed  without  atxiess  across  the  existing  footway, 
and  that  the  rights  of  ownership  and  those  of  the 
public  might  l>e  jointly  exercised  consistently  with 
the  general  welfare,  we  think  that  he  was  jnati* 
fied  in  dismissing  the  summons.  Our  jad|^Dcnl 
will  therefore  be  for  the  respondent. 

Judgment  for  the  reepomdmiL 
Attorneys  fur  appellants,  H.  F.  and  C.  Cheder, 
Attorneys  for  respondent,  Lewie  and  8om$. 
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Q.  B.]  GuiLDPOED  UmoN  (apps.)  v.  St.  Olavb's  Union  (reaps.)  [Q.  B. 


Wednesday,  J<m.  17, 1872. 

GuiLDfORD  Union  (apps.)  v,   St.   Olavb*s  Union 

(resps.) 

SiaHu  of  irremovahility — Break  of  residence — Stay 

in  a  hospital — Anlmtis  revertendi. 
A  pauper  Uved  in  the  respondent'' s  unio7i  before  the 
Vi^ih  March  1867  long  enottgh  to  obtain  a  status  of 
irremovability.     On  thai  day  he  was  admitted  into 
the  re8pondent*8  worhhonse^  and  he  remained  there 
until  the  27th  Aug.  1868,  when  he  voluntarily  took 
hig  discharge,  and  on  the  same  day  became  an 
intnate  of  a  hospital  in  a/notJier  uyiwn.     On  tJie 
SlstDec  lS68hewasdiscJiargedfrom  tJie  Iwspital, 
and  took  a  lodging  in  the  respondents*  union, 
where  he  remained  until  the  20th  Jan,  1869,  wlien 
he  was  again  admitted  irUo  tlie  respondents*  work- 
ha%ue, 
Heid,  that,  independerUlti  of  the  exception  by  9  Sf  10 
Viet,  c  66,  s,  1,  of  tims  spent  in  a  hospital-,  the 
pauper  had  a  constructive  residence  in   respou' 
demU*    union    during    his    temporary    absence, 
aUhough  he  had  no  specific  lodgiiuj  or  house  to 
return  to,  and  therefore  his  status  of  irremovahility 
was  not  destroyed,  ajvd  an  order  for  his  removal  to 
the  place  of  his  last  legal  settlement  was  bad. 
This  was  an  appeal  to  the  Surrey  Easter  Quarter 
Sessions  1871,  from  an  order  of  justices  as  to  the 
remoTal  of  William  Duke,  a  pauper,  from   the 
respondents'  to  the  appellants*  union,  and  by  con- 
sent of  the  parties  ana  by  order  according  to  the 
Statute  12  &  13  Vict.  c.  45,  s.  11,  the  following 
me  was  stated  for  the  opinion  of  this  court. 
The  order,  which  is  tne  subject  of  this  appeal, 
made  on  the  8th  Dec.  1870  by  two  justices  of 


the  peace  for  the  county  of  Surrey,  for  the  removal 
of  Williun  Duke,  hereinafter  called  "  the  pauper," 
aged  fifty  years  (then  and  now  being  an  inmate  of 
the  Saint  Olave's  Workhouse,  in  the  respondents* 
poor  law  union),  to  the  appellants*  poor  law  union, 
on  the  ground  that  the  parish  of  Oodalming,  in  the 
ooant^  of  Surrey  (beins  one  of  the  parishes  com- 
prised in  the  said  appellants'  union),  was  the  place 
of  his  last  legs!  settlement. 

Hie  pauper  has  a  settlement  by  birth  in  the 
■aid  pansh  of  Gk>dalming,  and  the  order  of  removal 
IB  admitted  to  have  been  proper,  unless  the  pauper 
at  ihe  date  of  the  said  oraer,  had  acquired  a  status 
of  irremovability  under  the  circumstances  herein- 
after stated. 

For  fifteen  years,  immediately  preceding  the 
25ih  Maroh  1867,  the  pauper  residea  in  the  parish 
of  St.  Ohkve's  (being  one  of  the  parishes  comprised 
in  the  said  respondents'  union),  and  during  the  last 
ten  of  the  saia  fifteen  years  he  lodged  at  the  same 
house  and  never  slept  out  of  the  said  parish,  and 
dnrinff  the  wh(de  of  the  said  fifteen  years  he  was 
a  hreusman  in  the  employ  of  Messrs.  Nicholson, 
Besley,  and  Co.,  who  can;ied  on  business  in  the 
■aid  parish,  and  during  that  period  he  never  re- 
oeiTed  parish  relief. 

On  the  said  25th  March  1867,  the  pauper  was 
admitted  into  the  St.  Olave's  Workhouse,  being 
dinahlfrd  from  following  his  employment  in  conse- 
ouenoe  of  disease  in  his  legs,  and  he  remained  in 
tne  said  workhouse  until  the  27th  Aug.  1868. 

On  the  sud  27th  Au^.  1868,  having  previously 
feoeiTed  firom  a  son  of  his  late  employers  a  letter  of 
admission  to  St.  Thomas's  Hospital,  in  the  parish 
of  St.  Mary,  Newington,  in  the  St.  Saviour's 
Union,  aod  not  havinff  been  received  into  such  hos- 
pitaly  the  panper  reodved  from  the  same  penon  a 


letter  of  admission  into  the  hospital  at  Guildford, 
in  the  county  of  Surrey,  a  hospital  for  the  recep- 
tion of  patients  suffering  from  curable  diseases, 
together  with  the  sum  of  5tf.  to  pay  his  travelling 
expenses  ;  and  the  pauper  voluntarily  took  his  dis- 
charge from  the  said  St.  01ave*8  Workhouse,  and 
went  direct  to  the  said  hospital  at  Guildford,  where 
he  was  admitted  on  the  same  day,  the  respondents' 
union  having  nothing  to  do  with  his  so  entering 
the  said  hospital. 

The  pauper  remained  at  the  said  hospital  at 
Guildford  from  the  said  27th  Aug.  1868  until  the 
3l8t  Dec.  1868,  when  he  was  discnarged  uncured. 

Upon  being  so  discharged  from  the  said  hos- 
pital on  the  31st.  Dec.  1868,  the  pauper  went  direct 
to  London,  and  took  a  lodging  m  tne  said  parish 
of  St.  Olave's,  and  resided  there  for  about  a  fort- 
night, when  he  took  another  lodging  in  the  same 
parish,  at  which  he  resided  until  toe  20th  Jan. 
1869.  The  pauper's  means  of  subsistence  during 
the  said  perioa  between  the  31st  Dec.  1868  and 
the  20th  Jan.  1869  was  a  sum  of  41.  6s,,  part  of 
which  had  been  received  by  him  while  in  the 
hospital  at  Guildford,  and  the  remainder  of  which 
he  received  on  his  returu  to  London  out  of  a 
fund  which  had  been  established  by  his  said  late 
employers. 

On  the  20th  Jan.  1869  the  pauper  was  again 
admitted  into  the  said  St.  Olave's  workhouse,  and 
he  has  remained  there  down  to  the  present 
time. 

The  pauper  never  slept  out  of  the  said  parish  of 
St.  Olave's  (except  in  the  said  hospital  a  t  Guild- 
ford) from  the  date  of  his  discharge  from  the  said 
St.  Olave's  Union  on  the  said  27th  Aug.  1868 
until  his  readmission  into  the  said  union  on  the 
said  20th  Jan.  1869. 

The  court  is  requested  to  draw  inferences  of  fact 
if  necessary. 

The  question  for  the  opinion  of  the  court  is 
whether,  under  the  circumstances  hereinbefore 
set  forth,  the  said  pauj)er,  Wm.  Duke,  at  the  date 
of  the  said  order  of  removal,  was  irremovable  from 
the  said  parish  of  St.  Olave's. 

If  the  court  should  be  of  opinion  in  the  affirma- 
tive, then  the  appeal  is  to  be  allowed  with  costs 
against  the  respondents. 

If  the  court  snould  be  of  opinion  in  the  negative, 
then  the  appeal  is  to  be  dismissed  with  costs 
against  the  appellants. 

E.  Clarke  for  the  respondents. — This  was  a 
sufficient  break  of  residence  to  destroy  the  pauper's 
status  of  irremovability  in  the  respondents'  union. 
By  Reff.  v.  Glosson  (L.  Rep.  1  Q.  B.  227)  "  There 
must  be  both  a  place  which  he  (the  pauper)  has  a 
right  to  return  to,  and  an  intention  to  return,  to 
con«<titute  a  constructive  residence ;  and  where  a 
man  has  gone  away  and  left  no  residence,  though 
he  means  to  return  at  a  future  time,  the  animus 
revertendi  is  immaterial."  [Blackburn,  J. — ^Those 
certainly  are  the  words  attributed  to  me,  but  I 
never  intended  to  lay  down  that  there  could  never 
be  a  constructive  residence,  unless  the  pauper 
continued  to  have  a  house  or  lod^ng  in  the  place 
where  his  status  of  irremovability  had  existed. 
CocKBUEN,  C.  J. — The  contrary  was  distinctly  held 
in  Beg,  v.  8t,  Leonard,  ShoredUch  (L.  Rrcp.  1  Q.  B. 
21.]  In  that  ease  the  decision  was  upon  the 
ground  that  the  pauper  never  ceased  to  reside, 
although  she  slept  away  during  the  ni^t«  l^s> 
cording  to  the  ^\iag;m.eTi\i  ot  Coc^xm^  ^7^ « \s\.>^(^a^ 
case,  the  onoB  oi  proo^  a)b  «2i)L  cs^^xiXa  Si^  ^m^^qs^ksa. 
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those  who  set    ap  the  irremovability,  that  the 
pauper  has  the  intention  of  returning. 

Thesiffer  for  the  appellants. — ^The  statute  which 
creates  irremovability  after  residence  of  a  certain 
time,  9  &  10  Vict.  c.  66  provides  in  sect.  1,  "  That 
the  time,  during  which  such  person  shall  be  a 
prisoner  in  a  prison  ....  or  snail  be  confined  in 
a  lunatic  asylum  ....  or  as  a  patient  in  a  hospital, 
shall  for  all  purposes  be  excluaed  in  the  computa- 
tion of  time  herembefore  mentioned."  It  has  been 
held,  with  regard  to  one  of  these  exceptions  upon 
evidence  of  intention  to  return,  similar  to  that  in 
the  present  case,  that  the  time  during  which  a 
pauper  has  been  in  prison  cannot  be  taken  into 
computation  for  the  purpose  of  making  up  or  for 
the  purpose  of  breaking  a  residence:  (Harfjield 
V.  Rotherfield,  17  Q.  B.  746.) 

CocKBURN,  C.  J. — Wo  need  not  trouble  you 
further.  In  the  first  place,  this  case,  with 
respect  to  a  hospital,  is  concluded  by  that  just 
cited  with  respect  to  a  prison ;  secondly,  and  inde- 
pendently of  that  autnority,  a  mere  temporary 
absence  of  this  kind  under  the  circumstances  of 
this  case  is  no  break  of  the  status  of  irremovability. 
It  is  not  necessary  in  order  to  constitute  a  con- 
structive residence  that  the  absent  pauper  should 
retain  possession  of  a  specific  place  of  residence  to 
which  he  may  return.  Both  on  authority  and  on 
principle  I  think  our  judgment  should  be  for  the 
appellants. 

BiACKBURX,  J. — I  think  so  also.  By  the  statute 
the  period  spent  in  the  hospital  does  not  count 
in  the  computation  of  irremovability,  and  indepen- 
dently I  think  there  was  in  this  case  no  break  of 
residence,  because  I  do  not  agree  with  the  inference 
which  has  been  drawn  from  my  words  in  Itcij  v. 
Glo88opt  that  a  pau]:)er  must  have  had  a  legal  claim 
to  some  house  or  lodging  in  the  place  to  which  he 
intended  to  return,  in  order  to  continue  his  status 
of  irremovability  during  a  temporary  absence.  I 
meant  merely  that  his  right  to  a  place  of  residence 
should  form  part  of  the  facts  upon  which  the  con- 
sideration of  his  intention  to  come  back  should 
turn,  and  upon  which  his  status  of  irremovability 
should  be  aecided.  The  fact  that  a  man  has  no 
house  or  lodging  is  not  ground  for  saying  that  he 
resides  nowhere. 

Mellob  and  Quatn,  J  J.  concurred. 

Judgment  for  apjyellant^. 

Attorney  for  appellants,  F.  F.  amallpeice. 

Attorney  for  respondents,  C.  Wellhonie, 


COUBT  OF  COMMON  FLEAS. 

Reported  by  H.  H.  Hocking  and  B.  A.  Kimolakx,  Eaqn., 

Barriflten-at-LAw. 


Friday,  Nov.  17,1871. 

REGISTRATION     APPEAL. 

PowN'SEXD  r.  The  Overseers  or  St.  Marylebone. 

De^rrljidon  of  nainre  of  qxmlification — Joini  tenant 
— Dtcelliufj'hojufe — tiepresenfa-tion  of  the  People 
Act  (:K)  ^-  31  Vict.  c.  102)— Refonn  Act  1832 
(2  Will  4,  c.  45),  s.  27. 

Under  the  description  "  dwelliny-hoiise,**  a  qnalifi- 
cation  as  for  a  house  may  he  proved  under  2 
Will.  4,  c.  45,  or  an  oc^^upation  ofa  dweUiny  house 
und4ir  the  Representation  of  the  People  Act. 

A  person  claimed  a  vote  for  the  borouyh  of  3f.,  who 
occupied  a  Iiouse  as  joint  tenant  with  another,  ths 
palue  o/guck  house  being  mtich  more  than  enough 


for  a  qudlificcUion  wider  the  Brfom^  Ad  1832. 
The  nature  of  the  qualificaiion  vhms  cbteriM  w 
the  list  as  **  a  dweUing-nouee." 
He  was  thus  entitled  to  a  vote  under  the  B^orm 
Act,  but  not  under  the  RepreseniaiUm  ofUie  AepU 
Act. 
He  was  accordingly  objected  io^  on  the  gmmd  &ai 
a  description  of  the  nature  of   a  qualiJiMiiem 
"  dwelling-house  *'  under  the  BepreemUaHim  of  the 
People  Act  eotdd  not  confer  a  voie   under  Hm 
Reform  Act. 
The  revising  barrister  struck  oui  the  word  **dw(Uimg.* 
Held,  j>er  Willes,  Keating,  arid  OMier^  JJ.  (rfi'mii 
tiente,  Brett,  J,),  thoi  the  revising  barrieter  wet 
right  in  allowing  the  vote,  aUhough  U  wot 
sary  to  strike  out  the  word  **dweuina" 
Per  Brett,  J.,  that  the  9rd  section  of  the 
Hon  of  the  People  Act  1ms  given  a  new  qudl^u^ 
tion,  and  that,  as  the  error  toas  in  the  mmtmn  sf 
the  qualification,  the  revising  barrieier  omgH  ui 
to  have  amended. 
At  a  court  held  at  MarylebonOt  for  the  porpon 
of  revisine  a  list  of  the  voters  for  that  borag^ 
the  vote  of  James  Blackman  was  duly  dgectfld  ta 
The  case  stated  that 

1.  James  Blackman  had  oocapied,  jobitly  with 
another  person,  the  premises  in  respect  of  iriddi 
his  name  had  been  inserted  by  the  overaeera  of  the 
said  parish  in  the  list  of  persons  entitled  to  Toto  in 
the  election  of  members  to  serve  in  PurliaiiWBfc  for 
the  said  borough  of  Marylebone. 

2.  The  said  James  Blackman  had  so  oocopied 
the  said  premises  durine  the  twelre  rilniwir 
months  next  previous  to  the  last  day  of  July  hit; 
had  been  rated  in  respect  of  the  said  premiiei  fcr 
all  rates  for  the  relief  of  the  poor  in  the  said  nmh 
made  during  the  time  of  his  oconpation ;  faaoUr 

Eaid  all  the  poor  rates  and  assessed  taxes  whiea 
ad  become  payable  from  him  in  reapeot  of  saok 
premises  previously  to  the  6th  April  then  oeit 
preceding,  and  had  resided  for  six  calendar  monthi 
next  previous  to  the  last  day  of  July  last^  wittn 
the  said  borough. 

3.  The  clear  yearly  value  of  the  said  pieuiiiBi  lo 
occupied  by  the  said  James  Blackman  and  «nodMr« 
was  of  an  amount  which,  when  diTided  by  Ihe 
number  of  the  joint  occupiers  of  the  said  prsnniMi 
gave  a  sum  of  much  more  than  ten  poonds  ibr  sick 
such  occupier. 

4.  In  the  said  parish  of  St.  Man^lebooe  tki 
overseers  make  out  only  one  list  of  all  _ 
entitled  to  vote  in  the  election  of  members  to  i 
in  Parliament  for  each  borough,  indnding  in 
list  as  well  those  entitled  to  vote  in  reapeot  of  III 
occupation  of  premises  of  the  (dear  yemj  vital  rf 
not  less  than  107.,  under  2  WilL  4^  c  45^  as  tkoM 
entitled  to  vote  as  inhabitant  ooonpiers,  as  oirMB 
or  tenants  of  any  dwelling-hoose  within  the  wi 
borough,  under  the  Representation  of  the  FBOfb 
Act  1867. 

5.  In  the  list  so  made  out  by  the  said  uioiiBW^ 
the  qualification  in  respect  of  which  the  namB  rf 
James  Blackman  was  inserted  in  the  list  was  ^ 
scribed  in  the  third  oolomn  as  a  dwelling'tnMi; 
the  house  in  fact  was  originall j  oonBinided,  mi 
is  now  used,  as  a  shop,  with  dwellinj 
above. 

6.  The   names    of   thirty-three    olher 
whose  names,  together  with  that  of  the 
Blackman,    are    set   out  in   sohediile 
attached,  were  objected  to  ander^annilflreindi* 
stances. 
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7.  It  WM  objected  that  inasmuch  as  the  qmalifi- 
cotion,  in  respect  of  which  the  name  of  James 
Blackman  baa  been  inserted  in  the  list,  as  mode 
oat  by  the  said  overseers,  was  described  as  a 
"  dwefiing  house,"  his  title  to  have  his  name  in- 
aerted  in  such  list  could  only  be  under  the  3rd 
section  of  the  Kepresentation  of  the  People  Act 
1867,  and  as  it  was  bv  that  section  provided  that 
no  man  should  under  that  section  be  entitled  to  be 
registered  as  a  voter  by  reason  of  his  being  a  joint 
oocnpier  of  any  dwelling  house,  that  therefore  the 
said  James  Blackman  was  not  entitled  to  have  his 
name  inserted  in  the  said  list.  The  barrister  held 
that  if  the  nature  of  the  quaUfication  was  insuf- 
ficiently described,  he  had  power  to  amend  the 
description  of  the  qualification  for  the  purpose  of 
more  accurately  defining  the  same,  and  he  did  so 
by  substituting  "house"  for  "dwelling  house  "  as  the 
Dafcnre  of  the  qualification,  and  retamed  the  name 
of  the  said  James  Blackman  and  of  the  said  thirty- 
jthree  other  persons  in  the  said  list,  and  he  order^ 
tixb  i^peals  m  all  the  above  mentioned  cases  to  be 
coosoiidated. 

Hie  question  upon  which  the  judgment  of 
the  court  is  reouested  is  whether  or  not  the 
said  barrister  aid  or  did  not  rightly  decide 
that  the  said  James  Blackman  and  the  said 
tliuty-three  other  persons  whose  names  are  set 
oat  in  the  schedule  hereto  were  entitled  to 
have  their  names  inserted  in  the  register  of 
voters  for  the  said  borough  of  Marylebone.  If  the 
ooort  be  of  opinion  that  his  decision  was  wrong, 
the  names  of  the  said  James  Blackman  and  the 
mad  thirty-three  other  persons  are  to  be  removed 
tram  the  register  of  voters  for  the  said  borough  of 
ILurylebone. 

Chrti  for  the  appellant. — The  claimant  was  an 
oocupier  of  sufiicient  value  if  the  nature  of  the 
goalification  had  been  "  house"  instead  of  "  dwelling 
noose."  The  term  "  dwelling  house"  appo{),rs  for 
the  first  time  in  the  3rd  section  of  the  Keprescn- 
tadon  of  the  People  Act,  and  it  is  there  stated  in 
[the  proviso  to  the  section,  that  no  man  shall  have 
a  vote  by  reason  of  his  being  a  joint  occupier  of 
aoT  dwelling  house.  I  do  not  deuy  that  he  might 
■iul  vote  as  a  joint  occupier  for  the  same  pre- 
mises, had  thev  been  properly  described,  but  the 
proviso  to  the  3rd  section  takes  away  his  right  to 
TOte  as  a  joint  oocupier  for  a  dwellinfir  house.  The 
'6  Vict.  o.  18,  s.  40  does  not  give  t£e  barrister  a 
power  to  amend  unless  the  quaUfication  is  suffi- 
oently  described.  There  is  nothing  in  the  case  to 
■how  whether  the  claimant  resided  in  the  house  or 
elsewhere.  If  he  claims  under  the  old  Act  it  is 
iminatorial  whether  he  resides  in  the  house ;  but 
wat  is  not  so  under  the  Representation  of  the 
'p0apke  Act.  The  56th  section  shows  that  the  new 
franchise  is  to  be  in  addition  to  anv  old  fran- 
ohise  and  this  Act  is  to  be  construed  as  far  as 
ifc  goes  with  the  old  Acts;  it  also  says  that 
the  forms  shall  be  as  they  were  formerly. 
The  case  is  the  same  as  if  the  proviso  to  the  3ni 
aectiop  bad  been  written  into  the  Beform  Act  1832 
(2  Wm.  4»  c.  45). 

Ko  coonsel  appeared  to  represent  the  res- 
IMiiilent. 

WlJUUBS  J. — I  am  of  opinion  that  the  revising 
jMnrister  was  right  in  allowing  the  franchise, 
'although  it  is  unnecessary  to  say  whether  the 
jiracifle  oonrse  he  took  in  turning  dweUing-house 
jmAo  house  was  right.  The  claim  in  respect  of  a 
'dweDiiig-hoiise  was  soffioiently  made  by  showing 


that  the  person  claiming  the  franchise  was  entitled 
to  a  dwelling-house  in  fact,  coupled  with  the  proof 
that  that  which  he  described  as  a  dwellinp-house 
fell  within  the  requirements  of  the  Act  of  1832,  or 
within  the  conditions  to  be  fulfilled  in  the  Repre- 
sentation of  the  People  Act  as  a  dwelling-house. 
The  Act  of  1832  gave  the  right  to  vote  as  to  a 
house,  notwithstan£ng  the  number  of  terms,  such 
as  warehouse,  counting-house,  shop,  which  were 
coupled  with  it.  You  have  there  a  house  contain- 
ing a  dweUiug-house,  and  a  house  which  is  not  a 
dwelling-house,  and  if  it  had  been  necessary  to 
state  the  qualification  more  fiilly,  the  answer  would 
be  in  the  description  of  the  house — viz.,  a  dwelling- 
house.  If  the  objection  was  made  out  under  the 
Act  of  18«32,  the  claimant  could  show  he  had  a 
dwelling-house ;  then,  having  estabUshed  it  as  a 
house  and  as  a  dwelling-house,  he  could  show  that 
the  conditions  of  the  Act  of  1832  had  been  complied 
with,  and  that  the  bouse  was  of  sufiicient  value  to 
give  him  the  franchise  under  the  29th  section  of 
that  Act.  Matters  so  standing,  the  Bepresentation 
of  the  People  Act  was  passed  to  e;plarge  the 
franchise,  and  assist  voters  who  had  previously 
been  excluded.  If  the  argument  of  counsel 
be  correct,  what  would  be  the  effect  of  that 
Act  ?  Why,  of  defeating  a  claim  to  the  franchise 
which  would  be  good  under  the  Act  of  1832, 
and  the  reduction  of  the  franchise  would  abso- 
lutely defeat  the  vote.  He  further  argues  that  the 
Boprescntation  of  the  People  Act  gives  a  new 
franchise  in  respect  of  a  dwelling  house,  and  that  a 
claim  to  a  dwelling  house  means  a  claim  to  a 
dwelling  house  under  the  Act  of  1867,  and  excepts  the 
claim  under  the  A(  t  of  1832,  and  that  sect.  29  of  the 
Act  of  1832  should  be  read  with  the  proviso  in  the 
Act  of  1867.  But  the  auswer  to  his  argument  lies 
in  the  fact  that  the  claim  is  not  obliged  to  be  made 
under  the  Representation  of  the  People  Act ;  but 
the  claim  may  be  made  in  respect  of  a  dwelling 
house  under  the  27th  and  29th  sections  of  the 
Beform  Act  18^32,  or  under  the  Representation  of 
the  People  Act.  It  is  merely  an  expansion  of  the 
franchise  in  respect  of  a  dwelling  house,  and  the  claim 
is  as  formerly.  He  may  claim  under  either  Act ; 
if  ho  fails  under  the  latter,  he  may  claim  under  the 
former,  or  vice  versa,  for  the  nature  of  the  qualifi- 
cation and  the  description  are  the  same.  I  reject 
the  notion  that  the  Bepresentation  of  the  People 
Act  indirectly  takes  away  any  right  the  claimant 
would  have  had  under  the  Beform  Act  of  1832.  I 
think  the  revising  barrister  was  right  on  the  whole, 
but  that  no  amendment  was  necessary. 

Kkating,  J. — Tlie  Bepresentation  of  the  People 
Act  in  terms  leaves  untouched  the  franchise  under 
the  old  Beform  Acts.  It  is  conceded  that  under 
the  old  Act  he  mi^ht  have  proved,  and  have  a 
vote  ;  but  it  is  said  the  Bepresentation  of  the 
People  Act  does  away  with  that,  because  it  gives 
the  franchise  to  a  nuality  of  dwelling  house  which 
would  not  have  haa  the  franchise  before.  If  so,  it 
would  be  a  strange  result,  and  one  I  should  be 
sorry  to  agree  to,  unless  under  very  great 
pressure.    Ithink  no  amendment  was  required. 

Brett,  J. — 1  regret  that  I  cannot  come  to  the 
same  conclusion  as  the  rest  of  the  court  in  this 
case,  and  as  the  parties  are  entitled  to  my  opinion 
I  give  it  accordmgly,  and  state  that  I  think  the 
revising  barrister  was  wrong.  The  qualification 
described  was  in  the  third  column,  whicn  states  the 
nature  of  the  qualification,  and  there  it  was  de- 
scribed as  adwelling-hoaBe,  XJudssc  \2dj^  ^\^%«&^Tts\. 
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Act  of  1832,  the  27th  section  gave  the  different 
qualifications  house,  warehouse,  counting-house, 
snop,  or  other  building.  A  house  may  include  a 
warehouse,  and  I  apprenend  a  warehouse  and  shop 
is  a  house,  yet  in  the  interpretation  of  the  Act  of 
Parliament,  if  he  described  iiimself  by  one  he  could 
not  prove  for  the  other,  and  if  he  described  as  for 
a  shop  and  proved  for  a  house  he  would  lose  his 
vote.  The  Representation  of  the  People  Act  has 
given,  in  my  opinion,  a  new  qualification  in  re- 
spect of  a  dwelling-house,  and  it  is  expressly 
enacted  by  the  50th  section  that  it  shall  be  con- 
strued as  one  with  the  Acts  for  the  time  being  in 
force,  and  it  appears  to  me  that  the  now  (]ual if! ca- 
tion with  the  proviso  ought  to  be  read  in  with  the 
27th  section  of  the  Reform  Act.  It  is  said  that 
the  construction  of  the  3rd  section  takes  away  the 
right  to  vote,  but  it  only  does  so  because  the 
claimant  is  misdescnbed.  The  court  ought  to  be 
as  careful  of  the  rights  of  the  objector  as  of  the 
rights  of  the  voter. 

Collier,  J. — I  am  of  opinion  the  revising  bar- 
rister was  right,  and  that  no  amendment  was 
required.  The  claimant  was  entitled,  under  sect. 
27  of  the  Reform  Act.  I  do  not  think  he  ought  to 
be  deprived  of  his  vote  because  he  described  a 
house  as  a  dwelling-house,  and  thereby  imposed  a 
greater  proof  than  was  necessary  uj)on  himself. 
This  was  not  a  description  of  a  new  qualification. 
Under  the  new  Act,  a  man  must  be  an  inhabitant 
occupier  of  a  dwelling  house,  and  he  does  not 
describe  himself  as  so  entitled. 

Judffiutnif  nffirmed. 

Attorney  for  the  appellant,  A.  Beddall,  27,  Lom- 
bard-street. 


Friday,  Nov.  17,  1871. 

REGISTRATION   AJPFEAL. 

Caxver  V.  Roberts. 

rarlwmrntarij  election — NotUr  of  objection — lfi>- 
take  in  **p1<ire  of  abodo  **  of  objector — Change  of 
residence— Reform  Act  1832,   6^-7  Vict,  c,  18, 
«.  7. 
A  notice  of  objection  pursuant  to  the  6  tj*  7  Vict, 
c.  18,  ».  7,  schedule  A,  No.  5,  signed  by  the  objec- 
tor, with  the  address  of  his  former  place  of  abode, 
is  insufficient,  although  his  residence  is  so  near 
the  fonner  thai  it  stands  upon  part  of  the  garden 
belonging  to  the  former  residence. 
At  a  court    held    at    Brentwood,  to    revise  the 
lists  of  voters  for  tlie  southern  divivision  of  the 
county    of   Essex,    the    vote   of   Thomas    Davis, 
whose    name    appeared    upon    the    copy    of  the 
re^ster  relating  to  the  hamlet  of  Brentwood,  was 
objected  to  by  James  William  Calver,  a  person  on 
the  regi8t<?r  for  the  time  being  for  the  said  division 
of  the  said  county.     The  said  James  William  Calver 
appeared  before  the  liarrister  and  proved  that  he 
had,  within  the  time  required  by  the  Registration 
Acts,  duly  served  upon   the  overseers  of  the  said 
hamlet,  and  upon  the  said  Thomas  Davis,  notices 
of  objection  to  the  vote  of  the  said  Thomas  Davis, 
which  notices  were  in  all  respect,  except  as  to  the 
statement  of  the   abode  of  the   said  objector,  in 
compliance  with  the  Registration  Acts. 

In  the  said  notices  the  objector  had  described 
himself  as  "  James  William  Calver,  of  Pembroke- 
road,  Walthamstow,  E.,"  on  the  register  of  voters 
for  the  parish  of  Walthamstow,  in  the  southern 
diyJaoD  of  the  county  of  Essex. 


It  appeared  that  for  some  years  previoasljtotlM 
month  of  August,  1871,  the  said  James  William 
Calver  has  resided  in  a  house  in  Pembroke-rosd, 
Walthamstow,  and  that  his  place  of  abode  was  lo 
described  in  the  register  for  the  time  being.  In 
the  said  month  of  August,  however,  and  a  fev 
days  before  his  signing  the  said  notioes  of  ofegeo- 
tion,  he  had  removed  to  a  house  known  ii 
1,  Grosvenor-park-terraoe,  Grosrenor-puk-roid, 
Walthamstow,  and  he  had  let  his  noose  la 
Pembroke-road  to  a  tenant  who  was  in  oocapsr 
tion  of  it  at  the  time  of  the  signing  of  the  said 
notices. 

At  the  time  the  objector  had  originally  oodm 
into  occupation  of  his  house  in  Pembroke-road,  he 
had  occupied  therewith  a  ^;aiden,  which  ffaito 
extended  backwards  from  his  hoose  in  Penmrok»- 
road  to  a  road  called  WingfiekL-road,  which  nm 
parallel  to  Pembroke-road.  The  said  Barden  ei- 
tended  on  one  side  to  a  road  called  GroaTcnor- 
park-road,  which  ran  at  right  angles  to  PemfankB 
and  Wingfield-roads.  Some  few  years  ago  a  strip 
of  land  fronting  the  Grosvenor-park-Toaaliad been 
taken  from  this  garden,  and  upon  this  atrip  of 
land  a  row  of  six  houses  fronting  to  GkosYsnor 
park-terrace  had  been  built. 

The  houses  now  numbered  4,  5^  and  6,  wbieh 
were  the  houses  nearest  to  Pembroke-road,  bad 
been  built  about  three  years,  but  tbe  hoose  nov 
numbered  1,  which  occupied  the  angle  fonnsd  hj 
Gro3venor-park-road  and  Winfffield-road«  bad  oolr 
been  just  completed  in  Aug.  1871,  wben  the  nu 
James  William  Calver  removed  into  it.  The 
distance  from  his  former  house  in  Pembroka-nad 
along  that  road  to  the  comer  of  GrroerenQr-paik- 
road  was  50yd8.,  and  the  distance  from  that 
along  Giosvenor-park-road  to  the  new  hooae 
about  the  same  distance,  or  rather  more. 

After  his  removal  the  objector  contnined  to 
occupy  the  residue  of  the  garden  wbich  be  had 
occupied  when  in  his  former  house,  wbidi  geideib 
however,  did  not  in  any  part  abut  upon  Pembroke 
road,  but  was  situate  at  the  back  or  tbe  booses  ii 
Pembroke-road.  To  this  garden  be  obtained  B^ 
cess  by  a  back  door  in  the  wall  of  bia  new  hooni 
The  door  of  communication  from  the  old  boose  to 
the  garden  was  kept  fastened  after  the  new  teosil 
took  possession  oi  the  house,  but  it  mi|^  haie 
been  opened  if  it  had  ever  been  reoaired. 

It  did  not  app^r  that  PembroKe-road  wes  Ihe 
name  of  any  district  in  Walthamstow,  or  that  a^f 
houses  but  those  fV*Gnting  to  PembrolEe-road  mn 
known  as  "  Pembroke-road;*'  GrosTenor-paik-ltai 
was  quite  as  well  known  as  Pembroke-road. 

After  the  removal  the  said  James  WiBaB 
Calver,  he  had  received  letters  (some  of  wbidiiMn 
produced  in  court)  which  had  been  addressed  H 
nim  at  Pembroke-road,  and  especially  be  bad  f^ 
ceived  certain  notices  of  objection  signed  by  hia 
in  the  same  manner  as  those  above  mentMoei 
which  ho  had  returned  to  him  tbroogb  the  Dad 
Letter  Office,  in  consequence  of  the  peraons  H 
whom  they  were  addressed  not  haTing  been  fbaii' 

It  was  contended,  on  behalf  of  the  oknedor,  thi 
no  one  could  have  been  misled  by  hia  phoe  rf 
abode  being  given  as  Pembroke-road  instead  if 
Grosvenor-park-road,  because  the  two  hooaee  vMi 
BO  close  together  that  any  person  inqoiiipg  iv 
him  in  Pembroke-road  woula  bave  been  at  caoi 
told  where  to  find  him.  It  was  also  oonteaM 
that  the  site  of  the  house  in  Groeveiiorjiark*iiMi 
having  once  formed  part  of  a  plot  of  land  oooqirf 
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with  thebonse  in  Pembroke-road,  it  could  properly 
be  deecribed  as  Pembroke-rood. 

The  revising  barrister  was  of  opinion  that  the 
*  case  was  ondistinguishable  from  Melbourne  v.  Green- 
Md  (R.  &  G.  261 ;  7  C.  B.,  N.  S.,  1 ;  and  1  L.  T. 
Kep.  N.  S.  93),  and  was  satisfied,  from  the  evi- 
denoe  of  the  objection,  that  in  describing  himself 
as  of  Pembroke-road,  "  he  had  intended  to  describe 
his  former  house,  and  not  that  to  which  he  had  1*0- 
movedf"  and  the  barrister  therefore  thought,  for 
tbe  reasons  given  by  Erie,  C.J.  in  that  case,  that 
the  101st  section  of  the  Registration  Act  (6  Vict. 
c  18)  was  inapplicable.  He  also  thought  that  the 
case  was  distinguishable  from  Thackeray  v.  Pilcli^r 
(36  L.  J.  73,  C.  P. ;  L.  Rep.  2  C.  P.  100)  (which 
was  qaoted  on  behalf  of  the  objector),  or  other 
similar  cases,  because  in  the  present  case  the  ob- 
jector had  not  given,  as  in  that  case,  a  mere  imper- 
fect description  of  his  abode  by  referring  to  some 
hurge  district  in  some  part  of  which  it  was  really 
sitnate,  but  had  given  an  incorrect  description  by 
refenring  to  a  particular  place — Pembroke-road — 
where  he  did  not  reside  at  the  time  in  question. 
He  thought  that  the  fact  that  the  objector  had  re- 
mored  a  short  distance  only,  and  that  the  site  of 
his  new  house  had  once  formed  part  of  the  ^rden 
d  the  old,  could  not  affect  the  principle  laid  down 
in  Melbourne  y.  Greenfield,  which  he  understood  to 
be  that  an  objector  must  actually  describe  his  real 
abode,  and  that  it  is  not  sufficient  for  him  to 
deacribe  a  place  at  which  his  real  abode  may  be 
ascertained,  however  readily  that  might  be  done. 

Bot  for  the  case  of  Melbourne  v.  Greenfisld,  the 
barrister  stated  that  he  should  probably  have  held 
r      the  notice  good  as  he  did  not  think  that  any  per- 
' '     son  BO  objected  to  could  be  practically  inconve- 
nienced bj  the  misdescription. 
B-         Being  however  of  opinion  that  the  case  was  in 
points  he  held  that  he  was  bound  to  follow  it,  and, 
P'.   morepver,  thought  that  the  said  Thomas  Davis  (and 
-    the  other  persons  objected  to  as  hereinafter  men- 
•=^   tioned)  might  have  been  induced,  by  the  law  laid 
^.  down  in  that  case,  to  neglect  the  notice  of  objec- 
^  tion  they  had  received. 

Wor    the   purposes    of   this  case  the  revising 
found   the  following  facts :    That  the 
ipiion  of    himself  as  "  of  Pembroke-road " 
^  uj  the  objector  was  intended  as  a  description 

Sf  the  boose  mentioned  as  his  place  of  aboae  on 
the  register  and  not  of  the  house  in  which  he 
mdlj  resided  at  the  time  of  signing  the  notice. 
it  is  not  a  description  which  anyone  would 
of  giving  of  the  new  house  or  which  would  be 
IS  applicable  to  the  new  house,  and  if 
tbe  said  James  William  Oalver  had  been  a  stranger 
in  tfie  neighbourhood  at  the  time  he  went  to  reside 
at  Kd.  1»  Grosvenor-park-terrace,  Grosvenor-park- 
TOttdy  he  coold  not  have  been  found  with  reason- 
able faoilitj  by  the  description  given  of  him  as 
*  of  Pambroke-road." 

Hie  also  loond  that  the  said  James  William 

OaHeTy  not  being  a  stranger  in  the  neighbourhood, 

Imfe  wdl  known  in  Penibroke-road  bv  reason  of 

Ub  fanner  residence  there — he  misht,  in  fact, 

bsva  been  found  by  a  party  objected  to  without 

iSttdaakbWf  becanse   upon   a  personal    inquiry  in 

Iteifanuce-road  the  mquirer  would  either  have 

interned  at  once  of  the  removal,  and  have 

direotod  to  the  new  house,  or  else  have  been 

ftrat  to  the  old  house  and  thence  to  the 

m  ODfb,  widdi  was  dose  by ;  while,  if  the  inquiry 

nade  not  personally,  but  by  letter, 


addressed  to  Pembroke-road,  the  letter  would  have 
been  delivered  to  the  objector.  Thus,  although 
the  objector  had  not  described  his  true  place  of 
abode,  he  had  given  the  information  practically 
required  for  his  identification  by  describing  him- 
self as  of  a  place  in  the  immediate  neighbourhood 
of  his  abode,  and  at  which  it  might  have  been 
readily  ascertained. 

For  the  reasons  mentioned  above,  the  revising 
barrister  considered  that  he  ought  to  hold  the 
notices  of  objection  insufficient,  and  he  expressed 
an  opinion  to  that  effect ;  but  understanding  that 
a  largo  number  of  persons  had  been  objected  to  in 
the  same  form,  with  a  view  to  facilitate  an  appeal 
from  his  decision,  he  reserved  his  formal  decision 
as  to  retaining  or  expunging  the  name  of  the  said 
Thomas  Davis  (who  did  not  appear  to  prove  his 
qualification),  and  adjourned  tlie  further  conside- 
ration of  the  case  and  also  the  court  at  which  the 
same  came  before  him  from  time  to  time  and  from 
place  to  ])lace  within  the  said  division  of  the  county, 
pursuant  to  the  statute,  in  the  meantime  hearing 
and  deciding  uix)n  the  merits  of  the  cases  of  all 
persons  so  objected  to  by  the  said  Jumes  William 
Calver,  who  chose  to  appear  before  hiiu  in  answer 
to  the  objection  and  to  prove  their  qualification. 

At  a  court  held  at  the  town  hall,  Stratford,  within 
the  said  division,  by  ap(x>intment,  for  the  revision 
of  the  lists  of  cer tarn  parishes,  and  by  adjournment 
of  the  court  held  at  Brentwood,  and  of  other  courts, 
he  finallv  decided  to  retain  on  the  list  the  name  of 
the  said  Thomas  Davis,  without  requiring  him  to 
prove  his  qualification,  on  the  ground  that  the 
said  notices  of  objection  were  insufficient,  and  that 
he  was  npt  at  liberty,  as  a  matter  of  law,  to  take 
into  consideration  all  the  facts  stated  in  the  case 
when  he  presented  it  for  the  opinion  of  the  court. 

The  said  James  William  Calver  gave  due  notice 
of  appeal  against  this  decision,  and  the  barrister 
thougnt  proper  that  the  appeal  should  be  allowed. 

At  the  same  court  he  decided  for  the  same  reasons 
to  retain  on  the  various  lists,  without  proof  of  their 
qualifications,  the  names  of  all  the  persons  con- 
tained in  the  schedule  which  accompanies  this  case, 
who  had  all  been  objected  to  by  the  said  James  Wil- 
liam Calver  in  the  same  form  and  under  the  same 
circumstances  as  above  stated,  and  who  all  failed 
or  declined  to  appear  before  him  to  prove  their 
qualification  in  answer  to  the  said  objections.  It 
appeared  to  him  that  his  decision  so  to  retain  all 
the  said  names  depended  upon  the  same  point  of 
law  as  the  case  of  Thomas  Davis,  and  notice  of 
appeal  having  been  given,  he  declared  that  the 
appeals  were  to  be  consolidated,  and  thereupon  he 
named  Thomas  Nicolles  Roberts,  of  2,  Torrington- 
street,  Russell-square,  London,  a  person  interested 
and  consenting  to  be  respondent  in  the  consoli- 
dated appeal. 

The  question  for  the  opinion  of  the  court  was 
whether  upon  the  facts  stated  above  the  revising 
barrister  was  right  in  holding  the  said  notices  m 
objection  to  be  bad  on  the  ground  above  stated. 

If  the  court  decide  that  the  revising  barrister 
was  right  then  all  the  names  in  the  schedule  are 
to  remain  on  the  register. 

If  the  court  decide  that  he  was  wrong,  the  register 
is  to  be  amended  by  expunging  therefrom  the 
names  in  the  schedule. 

E.  Clarke  for  the  appellant. — The  address  of  the 
objector  was  put  down  by  mistake  as  Pembroke* 
road,  instead  of  Grosvenor-park-road.  The  ol^ec- 
tion  is  that  the  former  resiaenoe  of  the  objector  vtk 
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described  instead  of  the  present  abode.  The  notice 
was  given  pursuant  to  the  6  Vict.  c.  18,  s.  7.(a) 
And  the  revising  barrister  states  he  should  have 
considered  the  place  of  abode  sufficiently  ex])licit 
had  he  not  been  pressed  with  the  case  of  MMnunie 
V.  GreeiifieUl  (1  L.  T.  Rep.  N.  S.  i»3 ;  7  C.  B.,  N.  S.,  1). 
The  "  place  of  abode "  means  the  place  of  abode 
which  18  named  on  the  register,  and  this  view  was 
taken  by  Maule,  J.,  in  Kmncles  v.  Brooking  (2  C.  B. 
226),  although  it  was  true  that  he  dissented  from 
the  opinion  of  the  rest  of  the  court.  He  says  the 
Act  of  6  Vict.  c.  18,  requires  the  objector  to 
describe  himself  as  on  the  register  or  list  of  voters, 
and  to  refer  particularly  to  the  parish  on  the 
register  or  list.  The  object  of  these  alterations 
was  to  identify  the  persons  mentioned  in  the  list 
more  completely,  so  as  to  enable  those  whom  it 
concerned  to  know  easily  and  certainly  who  the 
persons  named  were,  and  to  enable  the  party 
objected  to,  by  referring  to  the  list  or  portion  of  the 
register  mentioned  in  the  notice,  to  ascertain 
whether  the  objector  has  a  right  to  object:  here 
the  objector  was  well  known  to  all  the  inhabitants 
of  the  neighbourhood.  He  cited  WoUetf  v.  Dacis 
(4  C.  B.  115),  when  ho  was  stopped  by  the  court. 

Hugh  Shield,  for  the  respondent,  was  not  called 
upon  to  argue. 

WiLLEs,  J. — The  learned  counsel  for  the  appel- 
lant has  done  all  in  his  power  to  induce  us  to  over- 
rule the  case  of  Melbourne  v.  Greenfield,  which  we, 
sitting  as  we  do  here,  are  unable  to  do,  nor  should 
we  desire  to  do  so  if  we  could.  The  statute  says  that 
the  objector  shall  leave  at  the  place  of  abode  of 
the  party  objected  to  a  notice  which  is  described 
in  the  schedule  to  the  Act,  and  which  is  to  con- 
tain the  place  of  abode  of  the  objector  at  the  time 
at  which  he  objects.  In  the  present  case  the 
objector  had  ceased  to  live  in  the  residence  which 
he  gave  as  his  place  of  abode,  and,  moreover,  he 
had  let  the  former  house,  which  he  described 
himself  as  occupying.  Had  he  been  a  stranger  no 
one  could  have  found  him  out,  and  it  cannot  be 
that  a  difference  is  to  be  made  because  he  happened 
to  be  well  known  in  that  particular  locality.  The 
description  of  his  place  of  abode  was  intended  by 

(a)  The  6  Viot.  o.  18,  s.  7,  provides  that  in  every 
year  every  person  who  shall  be  on  the  register  for  the 
time  being  for  any  oonnty  may  object  to  any  other  person 
npon  an^  list  of  voters  for  such  oonnty,  as  not  having 
been  entitled  on  the  last  da^  of  Jnlv  then  next  preceding, 
to  have  his  name  inserted  in  any  list  of  voters  for  snoh 
oonnty ;  and  everjjr  person  so  objecting  (sa^e  and  except 
overseers  objectmg  in  the  manner  hereinbefore  men- 
tioned) shiJl  on  or  before  the  25th  Ang.  in  snch  year, 
give,  or  cause  to  be  given,  to  the  overseers  of  the  poor  of 
the  parish  or  township  to  which  the  list  of  voters  con- 
taining the  name  of  the  person  so  objected  to  may  relate, 
a  notice,  according  to  the  form  nnmbered  (4)  in  the  said 
schedule  (k),  or  to  the  like  effect;  and  the  person  so 
objecting  shall  also,  on  or  bciore  the  said  25th  Aug.,  gire, 
or  cause  to  be  given,  to  the  person  so  objected  to,  or 
leave,  or  caose  to  be  left  at  his  place  of  abode,  as  described 
in  snch  list,  a  notice,  according  to  the  form  numbered  (5) 
in  the  said  schedale  (A),  or  to  the  like  effect ;  and  every 
such  notice  of  objection  shall  be  signed  bv  the  party  so 
objectimg  as  aforesaid ;  and  wherever  the  place  of  abode 
of  the  person  objected  to,  as  described  in  the  said  list, 
shall  not  be  in  tlie  piuish  or  township  to  which  snch  list 
may  relate,  and  the  name  of  tJie  occupying  tenant  of  the 
whole  part  of  the  analifying  property,  together  with  his 
place  A  abode,  shall  appear  in  snch  list,  the  person  so 
d^eoting  shall  also,  on  or  befoie  the  same  day,  give  to  or 
Jmve,  or  cause  to  be  given  or  left,  at  the  place  of  abode 
of  mnj  Buch  oooapying  tenant,  a  duplicate  notice,  signed 


him  to  be  the  description  of  hia  place  of  abode,  ai 
it  appeiu^  on  the  register,  instead  of  hia  praaent 
residence,  and  the  question  is  ninch  the  same  ai 
that  discussed  in  Knoicles  v.  Brooking  (2  C.  B.  . 
22d),  where,  notwithstanding  the  diasentiflBfc 
opinion  of  Maule,  J.,  the  court  held  the  notice  of 
objection  sufficient,  which  was  signed  by  the 
objector  from  his  real  place  of  abode,  although  not 
corrcs[)onding  with  that  on  the  register.  And  the 
law  was  further  pronounced  in  Mdbomrme  t. 
Greeniield  that  the  objector  should  date  from  his 
actual  place  of  abode,  and  not  firom  that  on  the 
register.  We  see  no  reason  why  the  reriiing 
barrister  should  have  wished  the  case  of  Mf^htmrM 
V.  Greenfi^M  to  be  overruled ;  and  we  think  that  he 
was  c^uite  right  in  following  that  case  rather  than  hii 
own  judgment,  for  it  would  have  been  impoaaiUe 
to  say  that  a  sufficient  description  of  the  ngU 
place  of  abode  has  been  inserted  in  the  notioe  of 
objection. 

jCkating,  J. — £  am  of  the  same  opinion.    The 
decision  of  the  revising  barrister  most  be  affinned 

Brett  and  Colukr,  JJ.  concurred. 

Deeition  (firmed. 

Attorney  for  appellant,  Wragg. 

Attorneys  for  respondent,  WytUt,  ITosicuu^aBd 
Harvey. 

Friday,  Nov.  17, 1871. 

REGISTBATION  AFPKAJ.. 

Bendlb  V.  Watson. 

Parliamentary    election — County  voie — Detenptm 
of  qnalificatian — Erroneous  number,  to  >flii» 
Power  to  amend — Insufficiemt  qualifieaiiom-^fl 
Vid.  c.  18,  8.  40. 

Where  the  description  of  the  property  of  a  voter  k 
erroneous,  the  revising  harrtster  ha*  powtr  to 
anwnd,  under  6^7  Vict.  c.  18,  «.  40,  as  m 
"  insnfficieyit  description  of  the  properiy.'* 

Th*'  claimant's  qualification  for  a  county  vote  «et 
described  as  a  ** freehold  house  and  «Aop>'*  ISfo.  ^ 
English-street,  Carlisle.  After  hU  name  hei 
been  so  put  on  the  register,  the  local  cncAuiiISh 
altered  the  number  of  his  1u>use  to  9.  7%en  mm 
another  No.  4,  English'Street.  The  daimanfefttf 
was  objected  to  and  disaUowed  by  the  5anriifar,if 
^e  considered  he  had  no  power  to  amend. 

Held,  that  the  barrister  had  power  to  amemd. 

Per  Brett,  J.,  tJiat  the  barrister  not  only  hadpomer^ 
but  was  bound  to  amend. 

At  a  court  held  at  the  city  of  GarUsle,  in  Ibe 

county  of  Cumberland,  to  revise  the  list  df  Totan 

in  the  election  of  knights  of  the  shire  for  fti 

county  of  Cumberland,  the  name  of  John  SpHH 

Baker  was  objected  to. 
The  name  of  John  Spiers  Baker  appeared  on  Ai 

register  in  the  following  form : 


ChriBtian  name 

of  each  Toter  at 
fall  length. 

Flftoe 
of  abode. 

NfttnreoC 

•ad  aos^a 

John  Spien 
BiJcer. 

Town-Tilla, 
SntherlMid, 

near 
liverpooL 

Freehold 

booee 
Midehiop. 

■ 

It  was  proved  that  the  premiaea  in  ^paatioa  M 
now  and  have  for  six  years  previoQaly  beea  vtd^ 
,  \kc^  9^  English-street. 
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It  was  proved  that  at  one  time  the  said  premises 
md  been  numbered  as  4,  Enelish-street^but  that  six 
feara  ago  the  number  had,  by  compoteut  local 
loihoritY,  been  changed  from  4  to  9,  and  had  re- 
nained  9  ever  since. 

The  said  John  Spiers  Baker  was  proved  to  have 
Men  on  the  register  for  the  premises  in  question 
irhen  they  were  numbered  4,  and  had  so  remained 
Ml  the  register,  without  objection,  up  to  the  present 
time. 

It  was  also  proved  that  there  are  in  the  same 
Bog^LLih-street  other  premises  numbered  4,  which 
io  not  belonff  to  the  said  John  Spiers  Baker,  and 
in  respect  en  which  he  does  not  claim  to  be  en- 
titled to  the  franchise. 

Hie  revising  barrister  was  asked  to  amend  by 
ikering  the  number  in  the  fourth  column  from 
fcto9. 

He  decided  that  the  said  John  Spiers  Baker  had 
lot  proved  his  right  to  have  his  name  retained 
upon  the  said  list  of  voters  in  respect  of  the 
loalification  described  in  such  list,  because  the 
lumber  of  the  house  and  shop  aforesaid  was 
wranafij  stated  toJ)e  4  instead  of  its  proper  number 
),  and  ne  declined  to  amend  as  asked  because  he 
iid  not  consider  that  he  had  the  power  to  do  so, 
ir  that  he  should  be  right  in  exercising  the  power 
f  he  had  it. 

Except  for  the  reason  aforesaid  the  said  John 
Spiers  BeJcer  had  a  right  to  have  his  name  retained 
ipon  the  said  list. 

The  names  of  seven  other  persons  (whose  names 
nd  qualifications  were  set  out  in  the  schedule 
L«i%«Tft<^  to  the  special  case,  and  therein  described 
m  thej  would  appear  if  the  descriptions  were 
ymended  according  to  the  &cts),  were  objected  to 
tnder  similar  circumstances. 

The  revising  barrister  expunged  the  names  of 
be  flaid  John  Spiers  Baker  and  of  the  said  seven 
ijbenr  persons  finom  the  lists. 

Doe  notice  of  appeal  firom  the  decision  of  the 
Civinng  barrister  was  given,  and  he  ordered  the 
opieala  in  the  above-mentioned  cases  to  be  consoli- 
S£A  Aod  pamed  Joseph  Bendle,  of  the  city  of 
Jiriiale^  gentleman,  to  be  the  appellant,  and 
numuvi  Watson,  of  the  said  city  of  Carlisle,  gentle- 
ipo,  to  be  respondent  in  the  said  appeal. 

If  the  court  should  be  of  opinion  that  the  re- 
fifling  barrister  had  the  power  to  make  the  afore- 
i^bd  amendment  and  ought  to  have  exercised  it, 
lie  name  of  the  said  John  Spiers  Baker  will,  with 
be  amendment  asked  for  as  aforesaid,  be  restored 
n^^lie  aaid  list,  as  also  the  names  of  the  said  seven 
ifi^lflr  nersons  altered  as  they  appear  in  the  said 

Bijotrp  finr  the  appellant.  —  The  revising 
if^inster  has  not  lound  the  description  in- 
iqdBdent  to  prove  the  identity  of  the  pro- 
MBij.  The  nature  of  the  Qualification  is  a  nree- 
idg  hooBe  and  shop,  which  is  sufficient.  The 
Vy^dL  a  18,  s.  4  pfovides  for  persons  making 
k  freak  daim  who  do  not  retain  the  same  qualifica- 
ioiL  'Bj  the  5th  section  the  overseers  are  to  make 
iflft  ft  list  of  claimants,  and  there  is  also  a  list  of  the 
roiaiB,  which  consists  of  the  copy  of  the  old  register. 
[  eoptend  that  if  the  nature  and  description  of  the 
maliflmtion  be  misdescribed  the  claimant's  name 
■KMoJd  be  expuneed.  The  case  is  clearly  within 
be  40th  seotion,  for  the  place  of  abode  is  not  a  part 
if  ft  TOier's  ({ualification,  and  one  place  of  abode 
■U  be  subalmited  for  another  (LudkeU  v.  Knowlea, 
I  Lotir.  Beg. Gas.  451 ;  2  G.  B.  187);  and  here  the 


abode  is  the  same,  although  the  number  is  altered : 
{BarUyiv  v.  Mumford,  L.  Rep.  2  C.  P.  81 ;  15  L.  T. 
B«p.  N.  S.  4il.)  The  point  is  whether  the  revis- 
ing barrister  ought  to  have  altered  the  number  of 
the  house,  there  being  no  such  misnomer  or  inac- 
curate description  of  any  place  sufficient  to  abridge 
the  operation  of  the  Act  under  the  lOlst  section  of 
6  Vict.  c.  18.  In  the  case  of  Barlow  v.  Mumford 
the  claimant  was  described  as  of  Ely-place,  but 
the  number  of  his  house  was  not  given.  The 
revising  barrister  was  considered  to  have  acted 
rightly  in  amending  the  claim  by  adding  a  number 
and  allowing  the  vote.  And  in  FUymuiers  v.  Bonner, 
2  G.  B.  63,  Erie,  G.  J.,  says  that  if  the  omission  of 
the  number  be  supplied  to  the  revising  barrister, 
pending  the  revision,  he  is  bound  to  amend  the 
description  under  the  40th  section.  [Brbtt,  J. — 
An  insufficient  description  is  dilferent  from  a  wrong 
one.] 

T.  H.  Fawcett  for  respondent. — There  was  no 
mistake  on  the  part  of  the  overseers  or  of  the  clerk 
of  the  peace.  Sect.  4  provides  for  the  publication 
of  the  lists  by  the  overseers,  which  enables  them  to 
see  if  the  voters  are  properly  described.  For  six 
vears  the  appellant  had  suffered  the  same  error  to 
be  made,  and  he  never  claimed  for  the  proper 
qualification.  He  ought  to  have  made  a  fresh 
claim.  The  revising  barrister  might  sanction  an 
addition  to  the  register,  but  no  addition  could 
make  it  accurate.  [Brett,  J. — ^The  nature  of  the 
qualification  is  in  the  third  column ;  the  description 
is  in  the  fourth.  Although  the  revising  barrister 
cannot  alter  the  third  column,  yet  he  can  alter  the 
description  in  the  fourth  column.]  The  number  of 
the  house  refers  to  a  different  qualification  alto- 
gether, and  is  not  the  qualification  described  on  the 
register.  In  Bardett  v.  Gibhs  (13  L.  J.  40;  5  M.  & 
G.  81)  Tindal,  G.J.  says:  "We  think  the  deci- 
sion  ought  not  to  depend  upon  a  critical  exami- 
nation of  the  forms  in  the  schedule  which  are 
inserted  as  examples,  and  are  only  to  be  followed 
implicitly  so  far  as  the  circumstances  of  each  case 
may  admit,  but  we  think  the  Legislature  intended 
that  the  registration  list  should  afford  such  infor- 
mation of  the  nature  and  situation  of  the  premises 
in  respect  of  the  occupation  of  which  eacn  person 
claimed  a  vote,  as  would  enable  the  other  voters  to 
ascertain  bv  inquiry  the  sufficiency  of  the  occupa- 
tion and  value  of  each  of  the  premises."  [Willes, 
J. — In  that  case  the  list  gave  the  particulars  of  one 
occupation,  though  the  qualification  consisted  of 
the  occupation  of  several  premises  in  the  immediate 
succession.]  In  Onions  v.  Bowdier  (5  G.  B.  65; 
2  Lutw.  B^.  Gas.  59)  the  revising  barrister  was 
held  to  have  rightly  refused  to  alter  the  qualifica- 
tion by  adding  a  new  one,  although  he  might  have 
amended  the  old  one :  {HUchvne  v.  Brown,  2  G.  B. 
25.) 

Willes,  J. — Turning  to  the  language  of  the  4th 
section,  we  find  that  wherever  the  christian  names 
or  the  place  of  abode,  or  the  nature  of  the  quali- 
fication (which  relates  to  the  qualification  the 
claimant  really  has,  but  not  a  qualification  in 
general),  or  the  local  or  other  description  of  the 
property  of  any  person  who  shall  be  included  in 
the  list,  and  the  name  of  the  occupying  tenant, 
shall  be  wholly  omitted  in  any  case  where  the  same 
is  by  the  Act  directed  to  be  specified  therein,  or  if 
any  person  whose  name  is  included  in  any  such 
list,  or  his  place  of  abode,  or  the  nature  or  dfescrip- 
tion  of  his  qualification  shall  in  tVv^  xt^Sls^i^^t^  ^1  "O&i^ 
revising  baniater  \)q  \i\H\xgiraftipL\\'3  Qj»^f^()^\Rst  \^^ 
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purpose  of  being  identified,  such  barrister    shall 
ezpange  the  name  of  every  such  person  from  such 
list,  unless  the  matters  be  supplied  to  his  satisfac- 
tion before  finishing  the  list ;  and  we  see,  therefore, 
that  it  is  sufficient  to  show  the  place  of  abode 
and  the  nature  or  description  of  the  qualification. 
It  has  been  decided  that  you  may  alter  the  place 
of  abode,  where  the  abode  is  /»i  rerum  naiuraf  by 
amending,   and  you  may  also  amend  where  the 
description  is  insufficient,  and  it  now  remains  for 
us  to  see  if  you   may  alter  an  erroneous  descrip- 
tion.    For  the  better  illustration  of  my  view  on 
the  subject,  I  will  take  a  case  for  an  example ;  for 
instance,  the    case    of    a  house  in  a  street  and 
numbered    4.     I    will  assume  that  the  house  is 
described    on    the     register     as     No.     40,    and 
the    person  who    enjoys    the    occupation    of  No. 
4,    and    is   entitled    to    a    vote,     finds    it     de- 
scribed as   No.  40.    There  is    no  No.  40  in  the 
street,  so  that  it  is  not  the  description  of  anything, 
and  therefore  not  erroneous,  but  insufficient,  ac- 
cording to  the  section.    I  think  the  revising  bar- 
rister could  have  amended.    But  carry  the  case  a 
little  farther,  and  suppose  No.  40  had  been  built 
while  matters  were  in  fieri,  so  that  not  only  was 
the  description  insufficient,    but  erroneous  also. 
That    appears  to    have    been    the    consideration 
applied  m  Lnekeit  v.  Knowles  (2  C.  B.  187),  where 
two  of  the  judges  were  for  applying  the  early 
part  of  the  section.    The  list  in  this  case  was 
erroneous,    and    an    amendment    w^as    required; 
the  fact  of  there  being  an   insufficient  descrip- 
tion   is    not   defeated  by   the  description  being 
erroneous  also.    The  appellant  was  not  struck  on 
the  list  of  voters  because  he  owned  old  No.  4  and 
did  not  own  new  No.  4,  but  because  his  qualifica- 
tion was  insufficient.    Now  comes  the  proviso  to 
the  40th  section,  that  whether  any  person  shall  be 
objected  to  or  not,  no  evidence  shall  be  given  of  any 
other  qualification  than  that  which  is  described  in 
the  list  of  voters,  or  claims ;  nor  shall  the  biurister 
be  at  liberty  to  change  the  description  of  the  qualifi- 
cation as  it  appears  in  the  list,  except  for  the  purpose 
of  more  cleany  and  accurately  defining  the  same. 
Surely  it  cannot  be  said  that  this  was  any  other 
qualincation  than  that  in  the  list.    The  fact  of  the 
aescription  being  insufficient  does  not  make  the 
house  any  other  tnan  as  described,  and  the  descrip- 
tion is  of  a  freehold  house  and  shop,  the  number 
being  solely  for  the  purpose  of  individualising  the 
house,  and  as  it  is  in  one  sense  a  true  one,  by 
which  I  mean  that  there  was  no  falsification,  the 
barrister  might  have  amended.    If  there  had  been 
an  attempt  to  introduce  something  new  on  the 
register,  I  should  at  once  sa^  no  amendment  could 
be  made ;  but  where  there  is  a  qualification,  but 
insufficiently  described,    the  barrister    ought    to 
amend,    and    his    decision    must,    therefore,    be 
reversed. 

Keating,  J. — I  am  of  the  same  opinion.  The 
object  of  the  Legislature  when  they  intrusted  the 
power  of  revising  the  vote  to  a  barrister,  was  to 
prohibit  him  from  altering  the  nature  of  a  quali- 
fication in  the  third  column ;  bnt  where  it  is  shown 
that  the  nature  of  the  qualification  wad  the  same, 
the  revising  barrister  was  not  denied  the  power 
under  the  iOth  section  to  amend.  Although  six 
years  have  elapsed  since  the  number  of  the  nouse 
was  changed,  the  question  is  just  the  same  as  if 
it  had  been  changed  on  the  last  day  of  July.  If 
the  words  of  the  Acts  are  susceptible  of  a  con- 
struction to  give  the  reyising  barrister  a  power  to 


amend,  we  should  do  so  upon  the  prinoiple  estab- 
lished in  Liickett  v.  Knowlea,  where  not  only  a  total 
omission  was  supplied,  but  a  description  in  the 
place  of  abode  contrary  to  the  fact  was  altered. 
The  power  of  the  hamster  is  not  limited  to  cuei 
of  total  omission,  and  I  entirely  differ  with  him 
in  thinking  that  if  he  had  the  power  to  amend, 
he  ought  not ;  I  think,  if  he  had  power,  he  un- 
doubtedly ought  to  have  amended. 

Brett,  J. — This  is  a  difficult  case  to  decide.    I 
think  the  revising  barrister  not  only  had  power  to 
amend,  but  that  he  was  absolutely  bound  to  amend. 
The  time  to  which  attention  is  called  is  the  moment 
the  parties  were  before  the  revising  barrister;  the 
description  was  inaccurate,  as  it  was  Na  4  instead 
of  No.  9.    The  third  and  fourth  columns  together 
are  the  description  of  the  qualification — the  third 
column  the  aescription  of  the  nature,  the  fooith 
column  the  local  description  of  the  sabject  matter. 
The  inaccuracy  was  so  great  that  the  nouae  oould 
not  be  commonly  described  as  set  down  in  the  list, 
and  we  must  first  see  if  the  barrister  had  power  to 
amend,  and,  if  he  had  power,  whether  he  oug^  to 
exercise  it.      Unless    the   case   can   be  hroogiit 
within  the  40th  section  he  has  no  power,  hat  I 
think  it  falls  within  that  section.     Under  tiie  fint 
part  of  the  section  he  cannot  amend,  as  there  is 
no  mistake  by  the  overseer  in  inaccurately  copying 
the  register ;  the  overseer  oould  not  alter  the  regis- 
ter, and  the  only  person  who  could  was  the  banrister. 
If  the  inaccuracy  makes  the  descriptioii  of  the 
(qualification  the  description  of  another  qualifica- 
tion, and  that  were  to  be  proved,  no  eyidenoe  could 
be  given  of  the  insufficient  qualification,  and  the 
barrister  cannot  amend.     The  section  says  the 
barrister  may   strike   out  the  name  where  ^ 
matter  be  insufficiently  described,  bat  if  then  be 
proof  he  may  amend,  if  the  case  be  not  brou^ 
within  the  proviso.      But  there  is  an  exDeptm 
in  an  exception,  for  the  proviso,  after  stating  no 
evidence  snail  be  given  of  any  qualification  ei- 
cept  that  in  the  list,  goes  on  to  say  that  the  hanirter 
shall  not  be  at  liberty  to  change  the  descriptioB 
of  the  qualification  except  for  the  purpose  of  man 
accurately  defining  it.    if  it  were  not  for  the  can 
of  lAtch^tt  V.  KiwwleBy  I  should  have  great  doobt 
in  thinking  that  there  was  not  a  dueoilption  of 
something  else  than  that  really  proyed. 

Collier,  J.— The  first  worcLs  of  the  ■eotioB 
enact  that  the  revising  barrister  shall  oorrect  nf 
mistake  which  shall  be  proved  to  him  to  hate 
been  made  in  the  list.  This  was  a  dear  error  is 
the  list,  but  I  think  the  amendment  can  also^  be 
made  under  the  subsequent  part  of  the  sectioB 
It  has  been  said  the  qualification  is  insnffioieat 
because  it  is  erroneous,  hut  I  consider  that  to  be 
a  heresy.  It  has  also  been  contended  that  the 
proviso  applies,  but  I  do  not  think  any  endeaPi 
of  any  otner  {qualification  was  giyen,  anid  I  sme 
that  the  revising  barrister  ought  to  have  amenoai 

Deciston  leiwwed. 
Attorneys  for  appellant.   Carter  and    Bdt  fcr 
Bendle,  Carlisle. 

Attorneys  for  respondent,  Qray^  JbfttMlone,  aad 
Mowncey, 
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Widneiday.  Nov.  22,  1871. 

KZ019TBATI0N  APPEAL. 

Hdcilb  (app.)  u.  P[PER  (rasp.). 

ParliailumtaTy    eUrJitm^-  Count <j  vole — Rateable 

value   of  oceiipalioii  under   naveial    landlurdu — 

Aggregate    value — Rrpretenltilinit   of  tlie   People 

Ad  (30  ^  31  Fid.  c.  102,  ..  6). 

An    oeewpalion   of  miercj   inece»    of   land    under 

^ffer«tU   iaa^orde,    none    of   which   piecet    are 

Muficimidv  rated  to  amfer  a  vote  for  this  roualij, 

but    which    aire    in    the    aggregate    of   siifficifinl 

value,  maie*  a  gomi  qualificiUioa  /or  a  county 

vote  tmder  the  6/A  uidion  of  Tlie  Repreaetdalioa 

of  the  People  Act :  arid  the  fad  (kat  the  tettantt 

hold  under  different   landlorde  U  no   objectioH  : 

(Gadaby  w.Bnrrow,  74f.  4"  G.  21,dwiin3ui«7te<i). 

At  a  oonrt  held  the  4th  Oct.,   1871,  at  BiggleB- 

wade,  in  the  coanty  of  Bedford,  to  reviBe  theiiBts 

of  voters  in  the  election  of  knigbta  of  the  ahire 

tor  the  coontr   of    Bedford,  the   name   of  Hcnr; 

Jeeves    was  duly  ohjected  to,  and  which  uame 

appeared  on  the  liat  of  persona  entitled  to  vote  in 

the  election  of  knighta  of  the  ehire  for  the  said 


J—io,  BesiT 


Budf 


It  wsa  proved  that  Henry  Jeeves,  being  of  fnll 
■ga  and  not  entnect  to  any  legal  incapacity,  had 
oocupiad  fbr  a  aoffiGient  time,  on  the  Slat  July  luat, 
*■  tenant,  lands  and  tenementa  in  the  pariah  of 
Sandy,  under  four  separate  and  distinct  landlords, 
being  separate  and  distinct  ownera  of  the  respective 
IhuIb  and  tsnemeDts,  and  to  which  said  lands  and 
toiements  the  said  Eearjr  Jeeves  was  sep^tely 
— sewwd  to  the  poor  rates  in  the  said  parish  in  tlie 
■nnu  following,  that  is  to  say,  51.  lOi.,  If.,  21. 12*.  9i., 
and  5L  12i.  6d. ;  that  the  lands  and  tenements 
AompriBed  in  encb  foar  several  and  distinct  occn- 
ptttions  were  properly  and  fHilly  assessed  to  the 
said  poor  rates  in  the  said  parish  at  such  respective 
anms  aa  aforesaid  ;  that  auring  the  time  of  snch 
Tvtipective  oocapalions  the  naid  Henry  Jeeves  hud 
been  rated  to  tne  several  nremises  so  rcspoctivvly 
OooDoied  by  him  to  all  the  rates  made  for  the 
relief  of  the  poor  in  respect  of  the  said  premises. 
Mud  had  paid  aU  rates  in  respect  of  the  said 
premiaes  respectively. 

It  was  objected  that  the  name  of  the  said  Henry 
Jeeves  oonld  not  be  retained  on  the  said  liHt,  in- 
aamaoh  as  the  said  Heniy  Jeeves  was  not  separa- 
tely Bssessed  to  the  poor  rate  of  the  said  parish  in 
reapect  of  a  separate  occupation  of  premises  of  the 
rateable  value  of  12i.  and  upwards,  and  wa.4  not  the 
octmpier  of  premises  under  one  landlord  of  the 
r«t«able  value  of  121.  and  upwardK,  and  that  the 
four  separate  assessments  of  premises  held  by  the 
said  Henry  Jeeves  nnder  different  landlords  in 
the  said  sums  of  51.  10>.,  IE.,  21.  12«.  M.,  and 
51.  18«.  6d.,  which  when  taken  together  make  an 
aggregate  sum  of  14i.  15a.  3d.,  werenot  a  sufficient 
qnaliflcalion  under  the  6th  section  of  the  Beprescn- 
tation  of  the  People  Act  1867.  The  qnalification 
was  held  nifRcient,  and  the  name  of  the  said  Henry 
Jeerea  was  retained  on  the  said  list. 
Hm.  Oaa.— Tol.  VIL 


At  the  same  court  the  namcH  of  James  Millard, 
William  Patriok,  John  Gillioiis,  and  William  Gos- 
ling were  also  duly  objected  to.  and  their  names 
ajipeartd  on  the  list  uf  persons  entitled  to  vote  in 
tite  election  of  knights  of  the  shire  for  the  said 
county  in  respect  of  the  occupation  as  owner  or 
tenant  of  lands  or  tenements  within  the  said 
parish  of  Sandv,  of  the  ratcuble  v^ue  of  121.  and 
upwards,  and  also  within  tho  parish  of  Tempstord, 
as  follows ; 


CbrUUui   Bmms 

•Sri:-' 

Pluaot 
■tode. 

Hetnrs  ol 
guiliflation. 

Sa'Sje-!! 

faotue  (If  iDTl, 
slum  the  pro- 
pertTieiitiuta 

M llUrd  Junes 
Patrick ,  WiUiuQ 

WrtJord 

121.  nteafale  TiUue ,  Bt.  Neofe.To.id 

OUliooB.  JobD 
aodtog.WiIJ«m 

P.UBB  o 

m.  nte.  ble  jHlae  ^  Ijagtari  End 

ipect  of  two  occupations  by  him  of  premises 
under  different  owners,  in  the  separate  sums  of  72. 
and  61.  12«.  6i£.;  and  that  WUliam  Patrick  was  pro- 
perly assessed  to  the  like  rate,  in  respect  of  three 
occupations  by  him  under  different  owners  in  the 
separate  sums  of  lOi.,  21.,  and  41.  Ids.  'id. ;  and  that 
John  Gillions  was  properly  assessed  to  the  poor 
rate  of  the  pariah  of  Tempsford,  in  respect  of  two 
occupations  by  him  of  promises  under  different 
owners,  in  the  separate  sums  of  -jl.  5«,  and  7t.  Gm.  Sd.; 
and  that  William  Gosling  was  properly  assessed  to 
the  like  rate,  in  rcB])ect  of  two  occupations  hy  him 
of  premises  nnder  different  owners,  in  the  separate 
HumaofSI.  andSMOs. 

It  was  objected  that  these  names  could  not  be 
retained  on  the  said  lists  as  occupiers  of  premises 
of  the  rateable  value  of  121.  and  upwards. 

The  revising^  barrister  held  that  the  c^ualifica- 
tion  was  sufScient,  in  each  caae,  and  retained  the 
names  of  the  said  James  Millard,  William  Patrick, 
John  Gillions,  and  William  Gosling  on  the  said  list. 

If  the  court  was  of  opinion  that  tho  qualifi- 
cation as  proved  in  cither  of  the  foregoing 
cases  was  insufficient,  the  name  of  tho  person 
whose  qualification  is  insufficient  is  to  be  struck 
out  of  the  said  list. 

BtthBer,  Q.  C,  for  the  appellant. — The  right  to 
vote  for  members  of  Parliament  for  the  county 
was  first  conferred  on  tho  tenant  occupier  of  land« 
hy  the  Chandos  clause  (2  Will.  4.,  c.  45,8.20).  The 
30th  section  of  the  Representation  of  the  People 
Act  directs  in  what  manner  the  overseers  are  to 
make  out  the  lists  of  persons  on  whom  a  right  to 
vote  for  the  county  in  respect  of  the  occupation 
of  premises  is  conferred  by  that  Act,  and  they  are 
to  act  in  the  same  way  as  the  overseers  of  tho 
boroughs  are  required  to  do  under  tho  Rostra* 
tion  Acts.  Then  the  27th  section  of  2  Will.  *, 
c.  45,  provides  that  no  person  is  to  bo  registered 
unless  he  has  been  rated  to  all  rates  for  cho  relief 
of  the  poor  in  such  township  during  tho  time  of  hia 
occupation ;  and  by  the  I3th  section  of  the  6  &  7 
Yict.  0.  18,  the  overseers  are  to  prepare  an  alpha- 
betical list  of  all  persons  entitled  to  vote  in  respect 


value  tnan  121.  a  year  in  the  parish,  the  over- 
seer of  the  parish  cannot  put  him  on  the  list  ol. 
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YOters,  nor  can  the  overseer  in  the  adjoining 
parish,  for  the  same  reason.  The  case  of  Gadsby 
v.  Barrow  (7  M.  &  G.  21),  is  in  point.  There  it 
was  held,  under  the  Reform  Act  (2  Will.  4,  c.  45, 
8. 18),  that  a  tenant  who  holds  under  two  different 
landlords  two  different  sets  of  premises,  the  rent 
of  each  being  less  than  502.  per  annum,  though 
together  thej  amount  to  more  than  that  sum,  is 
not  entitled  to  a  vote  for  the  county.  Erie,  J. 
there  says,  "  The  20th  section  of  2  Will.  4,  c.  45, 
gives  a  qualification  in  respect  of  leasehold  pro- 
perty, first  to  tenants,  for  sixty  years  at  a  10?.  rent ; 
secondly,  to  tenants  for  twenty  years  at  50Z.  rent ; 
and,  thirdly,  to  tenants  from  year  to  year  at  a  50Z. 
rent,  and  I  think  that  in  all  these  cases  it  was  meant 
that  the  holding  should  be  under  one  tenancy  at 
one  rent." 

H.  ShiM,  for  the  respondent,  was  not  called  upon. 

WiLLES,  J. — We  are  of  opinion  that  the  revising 
barrister  was  right  in  deciding  as  he  did.  There 
are  four  pieces  of  land  which,  when  put  together, 
were  of  the  rateable  value  of  more  than  121.  per 
annum,  and  although  the  claimant  appears  to  have 
been  differently  rated  for  each  piece  of  land,  yet 
the  total  is  sufficient  to  make  up  the  amount  neces- 
eary  to  confer  a  vote  under  sub-sect.  2  of  the  6th  sec- 
tion of  the  Bcprcseutation  of  the  People  Act.  Then, 
under  sub-sect.  3,  he  has  been  rated  in  respect  of 
all  rates  made  for  the  relief  of  the  poor,  and 
paid  them,  so  that  he  had  ful  Ued  the  requirements 
of  the  Act.  The  application  of  the  case  of 
Oadshy  v.  Barrow  (7  M.  &  G.  21)  seems  to  have 
been  in  the  mind  of  the  revising  barrister,  but 
that  case  was  decided  under  authority  of  the 
Reform  Act  1832,  followed  the  terms  of  the  Act, 
entitling  only  the  occupier,  who  paid  a  single 
rent,  to  a  vote,  and  I  think  the  court  rightly  held 
that  a  yearly  rent  made  up  of  two  sums  of  2ol. 
each,  due  and  payable  to  different  landlords,  was 
not  a  rent  of  not  less  than  50L  payable  in  respect 
of  the  tenancy  of  land;  it  was  two  separate 
pieces  of  land,  the  value  of  which  could  not  be 
taken  to  make  up  the  whole  amount.  But  the 
6th  section  whicn  we  deal  with  makes  it  suffi- 
cient to  make  up  all  the  lands  together  within  the 
county  of  the  rateable  value  of  121.  or  upwards,  and 
with  that  the  statute  is  satisfied. 

Btles,  J. — I  am  of  the  same  opinion.  If  the 
pieces  of  land  were  not  separately  assessed  in 
respect  of  the  separate  occuiuition,  by  adding  the 
amounts  together  we  shall  obtain  the  aggregate 
required. 

Brett,  J. — It  is  most  desirable  that  we  should 
construe  the  statute  according  to  the  words  used ; 
whether  the  interpretation  goes  in  favour  of  or 
against  the  exension  of  the  franchise,  we  must 
oonstme  the  Act  of  Parliament  according  to  the 
words  of  it.  In  the  present  case  the  ratef£le  value 
of  the  lands  are  to  be  taken  as  more  than  121.  per 
annum ;  the  only  objection  is  that  the  lands  occu- 
pied by  the  claimants  were  occupied  under  different 
fandlords.  I  think  this  case  comes  clearly  within 
the  words  of  the  6th  section  of  the  Representation 
of  the  People  Act,  and  upon  that  section  alone  I 
Rhould  say  the  claimants  were  entitled  to  a  vote,  for 
the  subject  matter  is  being  the  occupier  as  owner 
or  tenant  of  lands  or  tenements  within  the  county. 

Decision  affifrmed. 

Attorneys  for  appellant,  WiUiam8  and  James^  for 
WiUcitfon  and  Oo.,  St.  Neots. 

Attorney  for  reapoiideiit,  Bcmnden,  for  Whyleff 
ttod  Piper. 


Wednesday,  Nov.  22, 1871. 

IIKGISTBATION  AFPBJLL. 

SiMBT  V.  Biioa. 

Parliamentary  election — ObJecHon,notiee  of—Cinmly 

wnd  borough  vote—2S  ^  29  Vict,  e.  S6,  #.  6. 

A   notice    of  objection,  which    named    the    **  third 

colujnn  "  OS  that  on  which  the  objection  i^grounddd, 

and  which  stated  that  the  objection  relaied  to  the 

natikre  of  tlie  voter* e  interest  in  the  qwudiMrngprO' 

pertu,  is  sufficient  within  the  6th  seetitm  qf  28  Vid., 

c.  3b,  to  enable  the  objector  to  prove  thai  a  voter 

whose  qualification    wa^  a  *' freehold    henefioSt" 

in   a  borough,  was   entitled  to  a  borough  vote, 

and  therefore  not  entitled  to  vote  for  the  counhf 

undfr  2  Will.  4.  e.  45,  s.  24. 

At    a    court    holden     in     Sunderland     on    the 

12th  Oct.  last  for   the  revision  of   the   lists    of 

persons  entitled  and  claiming  to  be  entitled  to  vo4e 

tor  a  knight  or  knights  of  the  shire  for  the  northern 

division  of  Durham,  the  foUowin^  name  in  the  list 

of  persons  entitled  to  vote  was  objected  to,  thai  it 

to  say: 


Chrittian  name 
•11(1  suma  i.e 
of  aach  voter 
at  full  length. 


Cocken, 
William. 


Place  of  abode. 


The  Beotoiy, 
Biahopwear- 
moath. 


Nainra  of 


oth^r    like 
te  iMs 
aad 

BaMb«r    of 

whttr*    tke 
ii 


Freehold  be- 


lt appeared  in  evidence  that  this  was  the  name 
of  the  rector  of  Bishopwearmouth,  and  that  te 
<t[ualification  for  which  it  was  endeavonredto  mttin 
his  name  on  the  said  list  was  the  parsonage  hoase 
of  the  rectory,  to  which  he  was  entitled  in  right  of 
his  benefice.  It  was  proposed  on  b^alf  of  the  ob- 
jector to  prove  that  this  house  was  situated  within 
the  parliamentary  borough  of  Sonderiand,  aad 
that  it  was  and  had  been  occupied  by  the  TOter  a 
sufficient  time  to  entitle  him  to  a  borongh  vole. 

Exception  was  taken  on  behalf  of  the  voter  to 
the  admissibility  of  the  proposed  eridenoe,  on  the 
ground  that  the  notice  of  objection  did  not  entitle 
the  objector  to  go  into  this  particular  ground  ol 
objection.  The  notice  of  objection  pro£ioed  was 
in  the  form  given  by  the  28  Yict.  o.  3d,  Sehe- 
dule  A,  No.  2,  and  specified  the  ground  of  ob- 
jection in  the  following  words,  wat  is  to  iay» 
"  And  I  ground  my  objection  on  the  third  oohuim 
of  the  register,  and  the  objection  lelatee  to  tbo 
nature  of  your  interest  in  the  ooali^ing  property." 

The  revising  barrister  was  of  opinion  that  haTinff 
reference  to  the  2  WilL  4,  c.  45,  s.  24,  the  siS 
notice  in  point  of  form  and  particulars  frmtJnftml 
the  28  Yict.  c.  36  for  the  purpose  of  the  olgector, 
and  was  sufficient  within  the  said  statute  to  en- 
title the  obifptor  to  give  in  evidence  the  above 
facts.  He  thereupon  admitted  the  eridenoob  ^^d 
erased  the  name  of  the  voter  from  the  list. 

The  questions  for  the  oourt  is  whether  the  said 
notice  was  sufficient  within  the  28  Yict.  e.  3$»  to 
entitle  the  objector  to  give  the  above  fbots  in 
evidence.  If  the  oourt  should  he  of  opinion  in  the 
affirmative,  the  register  shall  remain  as  it  ia;  if  in 
the  ne^^ative,  the  said  name  shall  be  reatoradio 
the  register. 

UdM  for  the  appellant.— The  objectkn  to  tba 
vote  cannot  be  raised  in  the  manner  ia  iriikli  it 
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hH  been  in  this  case.  The  objection  should  have 
been  to  the  fourth  column ;  tta  it  is,  it  is  iiot 
■nffioientlj  clear.  The  part;  who  u  ohjected  to 
knowB  tlie  grounds  which  he  baa  to  defend.  The 
olgeotion  is  under  the  2  Will.  4,  c.  45,  b.  24,  and  it 
is  there  stated  that  no  person  shall  be  entitled  to 
TOt«  for  a  county  in  respect  of  tmy  house  occupied 
1^  himf«»  which  woiud  confer  a  vote  for  the 
borough.  If  he  was  not  in  oconpation  on  the  31st 
JoIt  u  wm  entitled  to  a  vote  for  the  countjr,  and 
he  did  not  claim  in  respect  of  che  reotoryj  but  he 
claimnd  for  the  parsonage  house.  [Willed,  J. — ^A 
freehold  benefice  is  a  parsonage  house.]  He  had  a 
right  to  olfum  for  any  fireehold  part  of  the  benefice 
out  of  the  borongh.  The  objection  to  the  vote 
cannot  be  made  to  the  third  colamn,  and  no 
person  shall  be  required  to  give  evidence  in  sup- 
port of  his  right  to  be  registered  otherwise  than 
aa  anch  right  shall  be  c^led  in  question  in  the 
gTonnds  of  objection :  (29  A  30  Vict.  c.  36,  ss.  6,  7.) 
The  objection  ought  to  have  been  to  the  fourth 
column:  {B«it»«av.Brum/or<i,L.Eep.4C.P.407.) 
[Bjutt,  J. — Your  case  depends  on  whether  the  oh- 
jeotdon  is  to  the  third  column  or  not.]  When  the 
olyeotion  is  to  the  natnre  of  the  qualification  it  is 
not  necessary  to  give  notice. 

Quoin,  Q.C.  was  not  called  upon. 

WlLUs,  J. — We  are  of  opiuion  thsit  the  revising 
barrister  was  right.  The  question  is  whether  the 
olgection  is  taken  within  the  meaning  of  the 
statnte.  The  claim  was  to  a  freehold  oenefice, 
being  the  paraonage  house,  which  was  within  the 
limits  of  tbe  borough  of  Sunderland,  I  think  he 
was  properly  objected  to,  and  that  the  franchise 
in  the  connty  was  rightly  refused,  iu  pursuance  of 
the  34th  section  of  2  WUl.  4,  o.  46.  The  6th  sec- 
tion of  the  County  Voters'  Registration  Act  (28  A 
29  Vict.  c.  36),  already  alluded  to,  enacts  that  if 
the  otriection  be  grounded  ou  the  third  column 
it  shall  be  necessary  to  state  whether  the  otfjec- 
tiam  is  to  the  nature  of  the  qualifying  interest 
or  to  the  value  of  the  property,  or  to  both ;  and 
th«  notioe  of  objection  was  clearly  to  the  third 
oolnmn.  I  rqject  any  notion  that  the  olgection 
oonld  have  been  taken  to  the  Fourth  oolumn,  and  if 
it  had  been  it  would  have  been  idle.  It  was  part 
cf  the  nature  of  the  interest  of  the  rector  that  he 
ahonld  have  a  vote  for  the  borough,  and  he  there- 
fore,  under  the  24th  section,  would  have  no  right 
to  vote  for  the  county.  The  learned  counsel  for 
the  ^qiellant  contend  that  the  notice  which  is 
^ven  mEist  be  more  specific,  but  the  objection  to  the 
nainre  of  the  interest  in  the  third  column  seems  to 
me  BB  specific  and  pointed  a  mode  of  directing 
attention  to  what  was  to  be  proved  as  could  weU 
be ;  and  I  think  the  decision  anoald  be  affirmed. 

Bius,  J. — lam  oftbe  same  opinion.  The  notice  to 
my  mind  apphes  to  the  third  column  most  clearly. 

Bbxtt,  J. — This  otgection  is  not  to  a  person  on 
the  Hst  of  claimants,  but  to  a  person  on  the  list  of 
those  who  are  entitled  to  vote  for  the  county.  It 
WAS  tbonght  that  a  notice  of  objection  under  No.  5 
■diednle  of  6  Vict.  c.  18  was  insufficient,  bind  the 
28  Vict.  c.  36,  a.  6,  was  accordingly  passed  to  alter 
it.    To  any  person  on  the  list  of  claimants,  notioe 

_t?__.-__j   j^^y  ^  general,  otherwise  it 


cnenfly  Mtiafied  by  naming  the  oolumn  of  the  list 
oo  wluA  the  objector  ^unds  bis  objection.  Mr. 
U^n  ki§aud  &at  this  was  an  objection  to  no 
If  yon  name  the  column,  it  is  suffloteot 


in  all  cases  but  one,  but  in  that  case  it  is  necessary 
to  state  whether  the  objection  relates  to  the  nature 
of  the  iutoreat  or  to  the  value  of  the  property,  so 
that  it  is  sufficient  except'iii  the  thira  column  to 
object  to  the  column  and  nothing  more.  Then 
comes  the  question  :  Did  the  objector  misoonceive 
the  colunui  P  It  is  said  he  ought  to  have  objected 
to  the  fourth  column,  hut  that  only  is  the  descrip- 
tion of  the  property  claimed  for,  and  states  that  it 
is  situate  m  Bishopwearmouth  parish ;  such  an 
objection  would  bo  utterly  futile.  The  real  objec- 
tion is  to  the  nature  of  the  interest,  that  it  gives 
no  vote  for  the  county  because  it  gives  a  vote  for 
tbe  borough,  and  I  therefore  think  tho  noticej  of 
objection  was  sufficient.  Decision  a§vnnea. 

Attorney  for  appellant,  Wieking. 

Attorney  for  respondent,  Southgate. 

Saturday.  Nov.  18, 1871. 

KEOISTBATIOK  UPBAL. 

Ford  (app.)  ti.  Boon  (resp.). 
Begiitraii<in — Notice  of  claim— "  Houte" — Arnfrnd- 
7n«i(— 6rtri.e.l8,M.15and40;  aekrdvleB.No.G. 
B.  being  entitled  to  be  registered  in  respeef  of  the 
occupation  of  a  hoKte  in  E.  of  the  dear  yearly 
tiaiue  of  nof  leet  than  101.,  served  upon  the  over- 
leert  a  noiice  of  daim  in  the  form  given  by  the 
6  Vict.  c.  18.  Schedule  B,  No.  6,  tu  the  third 
column   of  which  t)te  "nafatre  of  qualifieaiion" 
v>a»  staled  to  be  "  Hotue," 
E.  is  a  ciiy  and  county  of  itself,  having  reserved 
riijhis  of  voting  as  freeholdera  and  freemen  under 
2  Will.  4,  e.  45,  <md  tlierefore  persons  pottessing 
freehold  pn^erty  are  entitled  to  vote  for  the  city, 
and  the  overseers  of  the  parish  make  out  two  lists, 
one  of  persons  entitled  to  vote  as  occupiers,  the 
other  of  persons  entitled  by  virtue  of  other  rights 
except  as  freemen : 
Held,  thai  the  notice  was  sufficient,  or,  if  not  suffi' 
dent,  that  the  revising  barrister  had  poieer  to  amend- 
On  appeal  from  the  revising  barrister  for  the  city 
of  Exetor,  the  following  caso  was  stated : 

At  a  court  holden,  Ac,  Robert  Saunders  Oauni- 
cUfft  claimed  to  have  his  name  inserted  in  the 
occupiers'  list  for  the  parish  of  St.  David. 

Brutton  John  Ford  duty  objected  to  his  namo 
being  BO  inserted. 

It  was  proved  to  my  satisfaction  that  the  said 
Robert  Saunders  Oauniclifft  sent  to  the  overseers 
of  the  said  parish,  between  the  1st  and  26th  Aug., 
a  notice  of  claim  in  the  words  and  figures  following : 
NoTici  or  Claih. 
To  tbe  Overaeers  of  tbe  Parinb  of  St  David. 


oU  in  tbe  eleotion  of  memben  for  tbe  city  of  Eietar, 
.nd  that  the  piutioDlarB  of  my  qiuIiSaatioB  and  place  of 
bode  are  stated  in  the  oolamnH  below. 
Dated  tbe  21st  ADg.,  1S71. 


QuMck- 


when  tb«  pmpartr 

Ifl  ftltiuta,  ud  nnm- 


Signed  B.  S.  QA.uNicLirrT. 
was  proved  to  my  satia&ction  that  the  over- 
■  duly  pnUisfaed  a  list  of  penKuui  olaimlng  to 
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have  their  names  iuserted  in  the  lists  as  required 
bj  6  Vict.  c.  18,  s.  15,  in  which  the  names  and 
Quahfications  of  the  claimants  appear  precisely  as 
tney  are  set  forth  in  their  respective  notices  of 
claim. 

It  was  also  proved  to  my  satisfaction  that  the 
said  Robert  Saunders  GaunicliflPt  was  on  the  31  st 
July  last  past  entitled  to  hnvo  liis  name  inserted 
in  tne  said  list  in  rcspi*ot  of  the  oc(^upation  of  a 
house  in  the  said  parish  of  the  clear  yearly  value 
of  not  less  than  10/. 

Exeter  is  a  city  and  county  of  itself,  having 
reserved  rights  of  voting  as  freeholders  and  free- 
men under  2  Will.  4,  c.  45,  and  therefore  persons 
possessing  freehold  property  are  entitled  to  vote 
for  the  said  city,  and  the  overseers  of  each  parish 
make  out  two  lists,  one  consisting  of  persons  en- 
titled as  occupiers,  and  the  other  of  persons  entitled 
by  virtue  of  other  rights  except  as  freemen,  which, 
eSter  being  revised  by  me,  are  amalgamated  into 
one  list  by  the  town  clerk,  forming  the  register  of 
voters  for  the  city. 

It  was  contended  on  the  part  of  the  objector, 
that  though  the  claimant  had  followed  the  form  in 
the  schedule  prescribed  by  the  Act,  he  had  in- 
sufficiently filled  it  up,  inserting  only  the  qualifi- 
cation and  not  the  nature  of  it  also,  and  that 
therefore  the  notice  of  claim  was  insufficient — that 
the  word  "  house "  did  not  exj)ress  any  qualifica- 
tion known  to  the  law,  and  there  was  no  indication 
of  the  list  in  which  the  said  Robert  Saunders 
Gauniclifft  claimed  to  have  his  name  inserted,  or 
whether  he  claimed  to  be  entitled  to  vote  as  owner 
of  a  freehold  house  or  as  occupier  of  a  house.  It 
was  further  contended  that  I  had  no  power  to 
amend  the  notice  of  claim  under  6  Vict.  c.  1.^, 
s.  40,  by  inserting  the  words  "  occupation  of." 

First,  because  that  would  be  giving  a  qualifi- 
cation, and  not  merely  more  accurately  defining 
one  already  given,  "  house  "  being  no  qualification 
at  all;  secondly,  because  the  said  section  only 
applied  to  the  lists  which  I  had  to  revise,  and  not 
to  the  list  of  claimants,  or  any  notices,  and  no 
alteration  of  the  published  list  of  claimants  could 
enable  me  to  hold  that  the  claimant  had  duly 
claimed  as  required  by  6  Vict.  c.  18,  s.  38,  before  I 
could  insert  his  name  in  the  list. 

On  the  part  of  the  said  Robert  Saunders  Gauni- 
elifft,  it  was  contended :  First,  that  the  notice  of 
claim  being  in  the  form  given  by  the  Act  (6  Vict. 
c.   18),  was   sufficient,   although    it   did   not    ex- 

Sressjy  state  on  which  list  the  said  Robert  Saun- 
ers  Grauniclifft  claimed  to  be  placed  ;  secondly,  that 
the  nature  of  the  said  Robert  Saunders  Gauniclifft^s 
qualification  was  sufficiently  indicated  by  the 
notice  of  claim ;  thirdly,  that  section  40  did  enable 
me,  if  necessary,  to  amend  the  list  of  claimants, 
and  that  the  claim  was  good,  and  he  relied  as  an 
authority  for  this  upon  the  case  of  Barlow  v. 
Mumford  (Law  Rep.  2  C.  P.,  81),  and  the  cases 
therein  referred  to ;  fourthly,  that  any  desc^ription 
of  the  nature  of  the  qualification  in  the  notioe  of 
claim  which,  if  it  had  appeared  in  the  overseers* 
list,  I  should  have  corrected  into  a  correct  descrip- 
tion, was  sufficient,  in  support  of  which  he  relied 
on  the  authority  of  Eaden  v.  Cooper  (2  Lutw.  183 ; 
11  G.  B.  18),  and  that  in  an  occupiers'  list,  even  if 
"  hou^  "  were  insufficient  to  designate  the  Qualifi- 
cation as  being  ambiguous,  and  not  stating  wnether 
it  meant  *'  freehold  nouse  "  or  "  house  as  occu- 
pier/* yet  it  might  be  more  clear!  j  defined  accord - 
fng  to  the  Batarp  of  tihe  (jualifioation  which  it  was 


provod  to  have  been  intended  to  mean  if  the  in* 
lornKition  was  supplied  to  me. 

I  held,  first,  that  the  form  of  the  notioe  waa 
sufficient,  being  that  given  by  the  Act,  and  no  ooe 
being  in  fact  required  to  place  bis  naoie  upon 
either  list,  till  the  case  came  before  the  revisrag 
barrister;  secondly,  that  the  description  of  the 
nature  of  the  qualification  in  a  notioe  of  daim  was 
sufficient,  if  it  was  such  that  I  should  (if  it  had 
appeared  upon  an  overseers'  list  or  a  register  for  i 
county)  have  amended  it  under  6  Vict,  c  18,  si 
40  uito  a  correct  description,  and  that  '^ house" 
was  a  description  which  I  should  have  been  jusd- 
fied  in  amending  into  "  occupier  of  a  hoose  "  under 
such  circumstances ;  thirdly,  though  I  was  of 
opin  on  that  6  Vict.  c.  18,  s.  40  did  not  apply,  for 
the  reason  relied  on  by  the  objector,  I  held  toiat  I 
was  bound  by  the  authority  of  Barlow  v.  Mumford 
to  hold  that  it  did  so  apply,  and  I  was  satisfied  that 
if  1  had  the  power  of  amendment,  I  ought  to  use 
it.  I  therefore  held  that  the  notice  of  claim  was 
sufficient,  and  inserted  the  name  of  the  said 
Robert  Saunders  Gauniclifft  in  the  said  list  of 
occupiers. 

The  said  Brutton  John  Ford  appealed  fVom  this 
decision. 

Under  similar  circumstances  I  inserted  in  the 
list  of  occupiers  the  names  of  the  persons  whose 
names  are  given  in  a  schedule  marked  A  to  this 
case  annexed,  and  the  said  Brutton  John  Ford  ap- 
pealed from  my  decision  thereon.  The  aeveral 
ap|)eals  depend  upon  the  same  decision  and  ought 
to  be  consolidatea. 

The  question  for  the  opinion  of  the  coart  is 
whether  the  said  Robert  Saunders  Gkiuniclifft  daly 
claimed  ti)  be  placed  on  the  said  list,  I  having 
made  such  amendment,  if  any  were  necessary,  as  1 
hml  |x>wer  to  do. 

It'  t\w  court  shall  be  of  opinion  in  theaffirmatife, 
the  list  of  voters  for  the  city  of  Exet^*  is  to  re- 
main unaltered. 

If  the  court  should  be  of  opinion  in  the  negative 
the  names  of  the  said  Robert  Saunders  Gaonidifii 
and  the  other  persons  mentioned  in  the  said 
schedule  to  this  case  are  to  be  erased  from  the  said 
list. 

Kinmiim,  Q.G.  for  the  appellant. — ^The  notice 
was  insufficient.  The  description  of  the  nature 
of  the  qualification  as  "hou>e"  might  be  snflS- 
cient  in  an  ordinary  borough;  but  in  a  borough 
where  freeholders  have  a  right  to  vote,  it  is 
insufficient,  as  it  does  not  indicate  the  list  on 
which  the  claimant  claims  to  be  put.  [Xopes,  <1€. 
mentioned  HiUhiiis  v.  Brown  (15  L.  J.  38,  G.  P.; 
2  G.  B.  25.]  In  ordinary  boroughs  it  is  not  neces- 
sary for  a  claimant  to  descnbe  lAne  particular 
nature  of  his  interest  in  the  property  whioii  is  his 
qualification ;  but  this  is  not  an  ordinarr  boroo^ 
and  must  be  goremed  by  the  roles  appli- 
cable to  counties,  and  in  counties  the  paitica- 
lar  nature  of  the  claimant's  interest  in  the 
property  which  is  his  qualification  most  be 
stated.  "Upon  reference  to  the  schedule  re> 
lating  to  counties  this  is  further  illustrated,  ibr 
there  the  parties  are  not  required  to  be  oooupien, 
and  the  particular  nature  of  the  party's  interesi 
must  be  stated ;  and  if  the  party  oe  an  oocopier, 
that  is  set  forth,  because  that  is  an  ingrediait  in 
the  nature  of  the  qualification"  (per  Srle,  J^  is 
Daniel  v.  OampUn,  14  L.  J.  121,  G.  P.;  7  1L46. 
167 ;  1  Lntw.  264).  That  exactly  ap^liea  lo  a 
case  like  this,  as  in  a  constitaeiicy  of  tibia  Mfi  Ifaa 
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parties  are  not  required  to  be  occupiers.  There 
having  been  thus  an  omission  to  state  some  part 
of  what  was  necessary  to  constitute  the  claim,  and 
not  merely  an  insufficient  description  of  the  claim, 
sect.  40  ot  6  Vict.  c.  18  did  not  give  the  revising 
barrister  power  to  amend  (per  Williams,  J.,  in 
HawiU  V.  Stephens  (28  L.  J.  105,  0.  P. ;  K.  &  G. 
183).  In  Townsend  v.  Overseers  of  Marijlehone  (25 
L.  T.  Rep,  N.  S.  749)  the  court  thought  that  the 
word  "dwelling-house"  did  sufficiently  indicate 
the  list  on  which  the  claimant  claimed  to  bo  put, 
as,  though  valid  as  a  claim  by  10/.  householder,  it 
was  not  good  as  a  claim  nnder  sect.  3  of  3U  <!il^  31 
Vict.  c.  102,  and  the  court  therefore  thought  that 
the  claimant  in  that  case  had  sufficientlv  indicated 
that  he  claimed  to  be  put  on  the  list  of  102.  occu- 
piers, as  his  notice  of  claim  was  insufficient  as  a 
claim  to  be  put  on  the  other  list.  [Collier,  J. — 
In  that  case  I  thought  that  the  woi*d  '*  dwelling- 
house**  sufficiently  described  a  claim  as  a  lOL 
occupier  under  the  Act  of  1832,  but  would  not  be 
sufficient  for  a  claim  under  the  Act  of  1867 ;  but  I 
did  not  found  my  judgment  upon  that.] 

Lopes,  Q.O.  for  the  respondent,  was  not  called 
apon. 

WiLLBs,  J. — I  am  of  opinion  that  the  decision  of 
the  revising  barrister  was  right.  I  do  not  at  all 
concur  in  the  doubts  which  he  had  as  to  the  deci- 
sion of  the  court  in  Barlow  v.  Mumford.  He  ap- 
pears to  have  concluded  that  that  ca^e  was  one  m 
which  the  court  decided  that  the  notice  of  claim 
ought  to  be  amended ;  but  in  reality  it  was  the  list 
founded  on  the  notice  of  claim  which  the  court  de- 
cided ought  to  be  amended.  It  may  be  that  a 
notice  of  claim  is  not  within  sect.  4^  of  6  Vict. 
c  18,  but  only  the  list ;  but  as  soon  as  the  state- 
ment in  the  claim  gets  into  the  list,  it  is  clearly 
within  that  section.    The  revising  barrister  was 

2uite  right,  in  my  judgment,  in  holding  that  under 
Uirlnw  V.  Mumford  he  had  power  to  amend,  and 
that,  if  he  had  the  power,  he  ought  to  use 
it,  bocause,  in  giving  notice  of  objection  in 
such  a  case  as  this,  the  objector  would  ob- 
ject to  the  specifications  of  the  qualification, 
and  that  is  a  case  in  which  an  amendment 
may  be  made.  The  amendment  was  necessary  in 
this  case,  as  Exeter  happens  to  be  (that  it  is  a  citv 
and  county  is  of  no  importance)  a  city  in  which 
burgage  tenure  exists,  and  the  burgage  tenants 
have  in  certain  cases  a  right  to  vote  under  sect. 
33  of  the  Act  of  1832.  Sects.  34  and  35  of  that  Act 
also  relate  to  burgage  tenants.  Thus  the  lOZ. 
occupation  franchise  existed  in  Exeter  under  sect. 
27  ot  2  Will.  4,  c.  45,  and  the  409.  burgage  ft'anchise 
(under  certain  conditions)  under  sects.  33, 34  and  35. 
But  for  that  circumstance,  if  Exeter  were  a  pure 
boroneh,  these  claims  would  seem  to  be  sufficient. 
The  clBim  appears  to  have  been  deemed  sufficient 
in  Hit<hins  v.  Broione  (2  C.  B.  25),  in  which 
case  in  column  3  there  was  simplv  the  word 
"  house,'*  and  in  column  {4,  what  was  a 
description  of  the  occupation  of  houses  in  suc- 
cession. There,  no  one  thought  the  state- 
ment *'  house*'  insufficient ;  indeed,  the  court 
thought  it  unnecessary  for  the  barrister  to  make 
any  amendment,  to  make  the  claim  apply  to 
houses  in  succession.  The  court  thought  the  word 
**  house"  meant  a  house  qualification.  In  this 
case,  also,  "  house**  was  a  sufficient  description  of 
the  qualification.  If  it  was  not  sufficient,  the 
rewiamg  barrister  was  right  in  amending  by  in- 
§mtiDg  the  wordsy    "occuptttion   o£"     My   im- 


pression yesterday  was,  and,  since  our  decision 
in  the  case  of  Townsend  v.  Overseers  of  Mary* 
lehone,  it^  is  now  the  law,  that  if  there  be  a 
description  which  is  sufficient  in  the  case  of  a 
claim  to  vote  in  respect  of  a  101.  house,  and 
that  description  happens  also  to  include  some 
other  head  of  qualification,  the  claimant  may 
prove  a  qualification,  either  under  the  Act  of  1832, 
.  in  respect  of  the  genus  "  house,"  or  under  the  Act 
of  1867,  in  respect  of  the  species  "  dwelling-house." 
The  head  of  qualification  is  the  same  in  either 
case.  Thus  in  a  place  where  burgage  tenants 
have  the  franchise,  if  a  man  claims  for  a  "  house," 
he  may  cither  show  that  he  has  a  iOl.  house,  or  he 
may  prove  that  the  house,  in  respect  of  its  s])ecies, 
is  a  freehold  house.  In  this  instance,  the  claim 
was  in  respect  of  the  occupation  of  a  houre  which 
was  of  the  yearly  value  of  lOi.  The  claimant  had, 
therefore,  a  good  right  to  be  inserted  on  the 
register,  and  the  appeal  must  be  dismissed. 

Kbatino,  J. — I  am  of  the  same  opinion,  and 
think  the  revising  barrister  was  right.  The 
claim  was  for  a  "house,**  and  the  overseers* 
list  so  states.  It  is  the  duty  of  the  over- 
seers to  receive  claims,  and  out  of  them  to 
make  a  list  which  goes  before  the  revising  bar- 
rister. The  •revising  barrister  has  sometimes  to 
look  at  the  claim ;  but  it  is  the  list  which  is 
actually  before  him.  Here  the  voter  claimed  for  a 
**  house,"  and  Mr.  Kingdon  does  not  deny  that,  in 
an  ordinary  borough,  that  would  be  a  ^ood  claim  ; 
but  he  contends  that  in  this  instance  it  ceases  t-o 
be  good,  because  Exeter  happens  to  be  a  city  aiiti 
a  county,  whore  not  only  occupiers  but  free- 
holders vote,  and  we  are  asked  to  decide  that 
the  revising  barrister  ought,  either  under  sect. 
40  of  6  Vict.  c.  18,  to  have  struck  the  claim 
out  as  insufficient,  or  to  say  that  a  latent 
ami)iguity  appears  when  it  is  shown  that  free- 
holders have  the  franchise,  so  that  it  is  impossible 
to  say  whether  the  claimant  claimed  as  occupier  or 
freeholder.  I  think  the  case  is  within  our  decision 
of  yesterday :  (Townsetui  v.  Ovnrseers  of  Maryle' 
bone.)  We  there  thought  that  before  1867  the  word 
"dwelling-house '*  would  have  been  a  sufficient 
description,  and  that  it  did  not  cease  to  be  so  in 
consequence  of  anything  contained  in  the  Act  of 
1867.  So  here,  "  house  **  would  have  been  suffi- 
cient under  ordinary  circumstances,  and  the  fact 
that  Exeter  is  both  a  city  and  a  county  does  not 
render  it  insufficient.  The  question  is  whether  the 
revising  barrister  was  bound  to  strike  the  claim 
out  as  insufficient.  If  it  remains  on  the  list,  surely 
the  claimant  may  prove  his  qualification  as  a  10/. 
householder.  If  it  were  necessary  that  the  quali- 
fication should  be  more  clearly  defined  as  "  occu- 
pation of  house  of  lOl.  value,**  then  I  agree  with  my 
brother  Wilies  that  the  revising  barrister  ou^ht 
to  amend,  the  subject-matter  of  the  occupation 
being  rightly  described. 

Brett,  J. — As  to  the  first  point,  I  never  had  any 
doubt,  viz.,  that  the  revising  barrister  ought  to 
amend,  not  the  notice  of  claim,  but  the  list.  The 
notice  is  only  an  authority  to  the  overseer,  who  is 
entitled  to  make  out  the  list  only  from  the  claim. 
When  he  has  performed  that  duty,  and  made  out 
a  list,  the  list  goes  to  the  revising  barrister.  As  to 
the  main  point,  but  for  our  decision  yesterday  in 
Townsend  v.  Overseers  of  Marylebane,  I  should 
entertain  great  doubts.  In  this  borough,  besides 
other  qualifications,  there  were  two  m  respect 
of  the  mere  ooonpation  of  a  house  and  in  respect 


326 


MAGISTBATES'  CASES. 


C.  P.] 


FlBTH  V.   OVEBSEERS  Of  WlDDICOXBB-0!K-TIIE-MoOK. 


[O.P. 


of  the  freehold,  and  the  claimant  described  his 
qualification  merely  as  "  house.'*    Under  these  cir- 
cumstances, the  claim  appears  to  me  to  have  been 
not  only  inaccurate  but  insufficient,  as,  by  omit- 
ting to  state  a  material  part  of  the  qualification 
the    claimant  gives  an  objector  great  difficulty, 
as  it  IS  impossible  to  tell  from  this  statement 
whether  the  claim  is  in  respect  of  the  occupation 
or  ownership  of  a  house,  and  it  therefore  throws 
on  the  objector  the  difficulty  of  having  to  be  pre- 
pared to  meet  either  case,  and  Mr.  Kingdon  con- 
tends that  an  objector  ought  not  to  have  that  diffi- 
culty cast  upon  him.    He  urges,  moreover,  that 
the  difficulty  is  so  great  that  the  claim  in  that 
form  ought  not  to  be  admitted,  and  he  cites  the 
judgment  of  Erie,  J.  in  Daniel  v.  Gamplin,  and  of 
Williams,  J.  in  Howitt  v.  StepJien^.    But  for  our 
decision  yesterday  in   Townsend  v.  Overseers    of 
Marylebo7ie,  I  should  have  thought  that  argument 
a  strong  one,  and  those  dicta  a  strong  authority . 
The  argument  yesterday  was  that  a  difficulty  was 
thrown  in  the  way  of  an  objector,  if  the  claimant 
might  prove,  under  a  claim  for  a  "  dwelling  house," 
a  qualification  under  the  Act  of  1832,  or  one  under 
the  Act  of  1867.    As  I  understood  the  majority  of 
the  court  yesterday,  they  thought  that  "  dwelling 
house  "  does  not  describe  a  qualification  under  the 
Act  of  1867,  but  that,  assuming  that  it  does,  it 
also  describes  a  qualification    under  the  Act  of 
1832,  and  is,  therefore,  applicable  to  either,  and 
thus  the  decision    of    the    court    negatived    the 
argunient  derived  from  the   difficulty  cast  upon 
an  objector.    The  decision  of  yesterday,  therefore, 
negatives  Mr.  Kingdon's  argument,  and  I  bow  to 
that  decision.     Here  the  term  used  was  applicable 
to  either  of  two  qualifications,  and,  that  being  so, 
the  claimant  was  justified  in  proving  either  of  the 
two  that  was  consistent  with  the  description  he 
had  given. 

CoLUER,  J. — I  am  of  the  same  opinion.  Our 
decision  in  TorcHsend  v.  Overseers  of  Marijlehone^ 
governs  this  case.  I  understand  that  decision  as 
affirming  that  where  a  claim  is  made  under  the 
Act  of  1832,  and  the  claimant  has  used  words 
which  describe  that  claim,  that  is  sufficient,  and 
the  claim  is  not  to  be  held  bad  simplv  because  the 
words  in  question  are  such  as  would  also  include 
a  claim  under  the  new  Act.  I  will  only  add,  that  I 
entirely  agree  that,  if  any  amendment  were  neces- 
sary, the  revising  barrister  was  bound  to  make 
the  amendment  under  sect.  40  of  6  Vict.  c.  18. 

Decision  affi/nned. 

Attorneys  for  appellant,  Elliott  and  Fox. 

Attorney  for  respondent,  G.  E.  Philhrick,  for 
Sanders,  Burch  and  Barnes,  Exeter. 


REGISTEATION  APPEAL. 

Sainrdny,  Nov.  18, 1871. 
FiRTU  V.  Overseers  op  Widdicombe-ox-thk-Moor. 

Registraiion — Go^mty  vote — 12Z.  occtipier — Notice  of 
clmm—SO  ^  31  Vict.  c.  102,  s.  30,  mih-sect.  1— 
31  ^  32  Vict.  c.  68,  s.  17—6  Vict.  c.  18,  s.  15,  and 
F(ynn  6  Schedtde  B. 

The  appeiUa/nt  claimed  hefore  the  revising  barrister 

to  have  his  name  inserted  in  the  list  of  121.  occu- 

piers  ftyr  fht*.  parish  of  W.     It  was  proved  thai  on 

ths  2bth  Aug,  he  sent  to  the  overseers  of  W.  a 

no^urs  of  daim  in  the  following  terms :  **  To  t/ie 

otwveerg,-^'^    J- -hereby-  give  you  notice  iKot  I 


claim  to  he  inserted  in  the  Usi  of  vaiersfor  (he 
division  of  East  Devonshire,  and  thai  the  patiiah 
lars  of  my  place  of  abode  and  qualUieaii4m  wr$ 
staged  in  the  columais  below.  Baled  the  2lbih  Ama. 
1871.  (Signed)  F.  H.  FiHh.'*  The  naimn  <^ 
his  qualificaMon  was  described  in  the  ihird  eoiwmm 
below  as  "  land  as  occuDier."  The  appdlaml  was 
entitled  to  be  piU  on  the  Ust  in  reepeet  of  lamd 
occupied  by  him  of  the  value  of  more  than  SOL  a 
year.  The  revising  barrister  held  ike  notios  im- 
suffideiU,  as  it  was  sent  in  too  late  to  enable  the 
appellant  to  claim  to  be  put  on  the  Uel  of  50L 
occupiers,  and  that  a  fwtiee  ofdain^  to  hejfiui  <» 
the  list  of  12Z.  occupiers  ougJU  to  show  on  tisfaee 
thai  it  was  a  daim  to  be  put  on  that  list^  and  not 
a  claim  to  be  placed  on  ttts  register  sent  in  too 
late. 

Held,  that  the  notice  was  suffideni  as  a  natios  of 
claim  to  be  placed  on  the  list  ofl2L  oecupiers. 

On  appeal  from  the  decision  of  the  revising  bftniv- 

ter  for  the   Eastern  Division  of  the  Comity  of 

Devon,  the  following  case  was  stated : 

1.  At  a  court  held,  &c.,  Frederick  Hand  Firfch 
claimed  to  have  his  name  inserted  in  the  iiat  of 
12/.  occupiers  for  the  parish  of  Widdicombe-on-tiie- 
Moor.  Robert  Ford  Tucker  duly  objected  to  his 
name  being  so  inserted. 

2.  It  wasproved  to  my  satisfaction  tihat  the  said 
Frederick  nand  Firth  had,  on  the  25th  Aug.  1871, 
sent  to  the  overseers  of  the  said  parish  a  notice  of 
claim  in  the  words  and  figures  following : — 

3.  "Notice  of  claim. — ^To  the  overseers  of  the 
parish  of  Widdicombe-on-the-Moor.  I  hereby  give 
you  notice  that  I  claim  to  be  inserted  in  the  list  df 
voters  for  the  division  of  East  Devonshire,  and  that 
the  particulars  of  my  place  of  abode  and  qualifica- 
tion are  stated  in  the  columns  below.  Dated  the 
25th  Aug.  in  the  year  1871.— Signed  F.  BL  Fakth." 
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4.  It  was  proved  to  my  satisfiK^tion  that  the 
said  FrederioK  Hand  Firth  was  entitled,  en  the 
31st  July  last  past,  to  have  his  name  inserted  in 
the  said  list,  in  respect  of  the  qnalification  de- 
scribed in  the  said  notice  of  claim,  and  tAxaX  the 
land  occupied  by  him  was  of  the  value  of  mora 
than  502.  a  year. 

5.  There  was  no  evidence  that  any  list  of  peraons 
claiming  to  have  their  names  inserted  in  we  aaid 
list  of  121.  occupiers  had  been  published  hj  the 
overseers  of  the  said  parish. 

6.  It  was  contended  by  the  said  obieotor  thai 
the  notice  was  insufficient,  because  it  did  not  ahcnr 
in  what   Hst   the   said   FredericdL   Qaiid  liiih 
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• 

7.  It  WB8  contended  by  the  said  Frederick  Hand 
Firth  that  the  notice  was  to  the  like  effect  as  the 
form  of  notice  given  by  6  Vict.  c.  18.  sch.  B,  No. 
6,  and  that  the  date  at  which  the  notice  was  sent 
to  the  overseers  sufficiently  indicated  the  list  in 
which  he  desired  his  name  to  be  inserted. 

8.  I  held  that  the  Legislature  having,  by  6 
Vict.  c.  18,  8.  4,  appointed  a  form  in  which  persons 
should  claim  to  be  placed  on  the  register  of  voters 
for  a  county,  and  by  31  &  32  Vict.  c.  58,  s.  17, 
taken  in  conjunction  with  6  Vict.  c.  18,  s.  15,  Laving 
expressly  appointed  a  different  form  in  which  per- 
nous  should  claim  to  be  placed  on  the  list  of  121. 
oocn  piers,  the  first  form  was  not  applicable  to  a 
claim  to  be  placed  on  the  list  of  121.  occupiers, 
but  that  a  notice  of  claim  to  be  placed  on  sucli 
list  should  show  on  its  face  that  it  was  a  claim  to 
be  placed  on  that  list,  and  not  a  claim  to  be  placed 
on  the  register  sent  in  too  late. 

9.  I  therefore  refused  to  insert  the  imme  of 
Frederick  £[and  Firth  in  the  said  list. 

10.  William  Avery  claimed  to  have  his  name 
inserted  in  the  said  list  under  precisely  similar 
circumstances,  the  nature  of  his  qualificatiou  being 
described  as  follows : — 


William  Avery. 


Lower  Cator. 


Lend  ee 
Oocapier. 


Lower  Getor. 


11.  I  refused  to  insert  his  name  in  the  said  list 
on  the  same  ground. 

12.  Due  notice  of  appeal  from  my  decision  was 
ffivon  by  the  said  Frederick  Hand  Firth  and 
William  Avery,  and  the  appeals  depend  upon  the 
same  decision,  and  ought  to  be  consolidated. 

13.  The  question  for  the  opinion  of  the  court  is 
whether  the  said  notices  of  claim  were  sufficient. 

14.  If  the  court  is  of  opinion  that  the  said 
notices  were  sufficient,  then  the  said  list  is  to  be 
amended  by  inserting  the  names  of  the  said 
Frederick  Hand  Firth  and  William  Avery  accord- 
ing to  their  said  claims. 

15.  If  the  court  is  of  opinion  that  the  said 
notices  were  not  sufficient,  then  the  said  list  is  to 
remain  unaltered. 

16.  And  the  said  Robert  Ford  Tucker  having  in 
writing  declined  to  support  the  decision  appealed 
affainst,  I  appoint  the  overseers  of  the  saia  parish 
of  Widdicombe-on-the-Moor  to  be  the  respondents 
liex^ein. 

G.  Lewis  for  the  appellant. — ^The  claim  was  sent 
in  Anff.  25th,  and  tne  last  da^  for  claims,  other 
than  Uioee  of  121.  occupiers,  is  July  20th.  The 
date  at  which  the  claim  was  sent  in,  then,  shows 
sufficiently  on  what  list  the  claimant  claimed  to 
be  put.  The  notice  here  was  substantially  the 
same,  mwtcUie  mutandis,  as  form  6  schedule  B 
to  6  Yict.  c.  18,  which  is  made  by  sect.  30  of 
30  4;  31  Vict.  c.  102,  and  of  31  &  32  Vict.  c. 
58,  a.  17,  the  proper  precedent.  It  does  not 
vaiy  further  from  that  precedent  than  the  notice 
of  objection  in  Lamhert  v.  Overseers  of  New  Sarum 
(12  O.B.  642),  varied  from  the  statutory  form ;  and 
yet  the  notice  of  objection  there  was  held  sufficient ; 
and  a  notice  of  objection  is  always  construed  more 
strictly  than  a  notice  of  claim. 

lie  respondents  did  not  appear. 

WiLLBS,  J. — I  am  of  opinion  that  the  notice  of 
claim  sent  in  by  the  appellant  was  not  open  to  the 
olgectian  made  to  it,  and  that  the  decision  of  the 
TCrriBiiig  barrister  was  erroneous.  The  decision 
to  be  founded  on  the  notion  that  a  12^  occu- 
rs tending  in  hi3  ^aim,  aumot  properly  do  so 


by  only  describing  himself  in  column  3  as  claim- 
ing in  respect  of  the  nature  of  his  qualification 
for  laud  as  occupier,  and  that  if  he  does  nothing 
more  he  omits  to  give  sufficient  notice  to  the 
overseers  to  put  him  on  the  proper  list. 
Having  carefully  searched  through  the  Acts  of 
Parliament  I  find  nothing  applicable  beyond 
the  17th  section  of  31  &  32  Vict.  c.  58,  which 
refers  back  to  sect.  15  of  6  Vict.  c.  18  and  the  forms 
given  in  the  schedule  of  that  Act,  and  I  do  not  find  in 
sect.  6  of  30  &  31  Vict.  c.  102  any  provision  that  a 
person  claiming  the  new  county  franchise  ^iven  in 
that  section  shall  tell  the  overseer  on  which  list  he 
claims  to  be  put.  Looking  at  the  terms  of  the 
Act,  which  provides  that  a  claimant  shall  describe 
the  nature  of  his  qualification,  I  do  not  think  that 
it  is  to  be  inferred  that  he  is  bound  to  claim  to  be 
put  on  any  particular  list.  The  overseers  in 
counties  have  a  particular  duty  with  regard 
to  the  121.  occupiers.  The  later  statutes, 
which  provide  for  the  case  of  a  12i.  occu- 
pier, omitted  by  the  overseers,  refer  to  previous 
enactments  applicable  to  the  case  of  claimants  of 
borough  votes.  The  enactments  in  question  are 
forms  6  and  7,  schedule  B,  of  6  Vict.  c.  15,  but 
form  7  being  wholly  inapplicable,  we  must  take 
form  6  as  the  proper  precedent  for  a  notice 
in  the  present  case.  If  we  take  into  consideration 
the  fact  that  form  6  dealt  with  a  claim  in  respect 
of  property,  and  form  7  with  a  claim  otherwise 
than  in  respect  of  property  (viz.,  as  a  freeman), 
that  may  scorn  an  indication,  taking  the  two 
together,  that  a  person  claiming  should,  in  his 
notice,  indicate  the  list  on  which  he  claims  to  be 
put.  But,  if  we  take  form  6,  which  alone  relates 
to  property,  as  the  proper  precedent  applicable 
here,  then  we  have  in  the  present  case  a  notice 
which  sufficiently  complies  with  the  roquiromonts 
of  the  statute,  and  it  appears  to  me  to  be  an 
unnecessary  refinement  to  go  into  the  question  of 
the  necessity  of  dealing  with  form  7,  which  is  not 
applicable  at  all  to  the  case  of  a  claim  for  a 
county.  I  think  that  the  notice  before  us  was 
sufficient,  as  it  gives  every  information  that  is 
required,  and  enables  the  overseers  to  do  every- 
thing that  is  necessary. 

Keating,  J. — I  am  of  the  same  opinion.  It  is 
the  duty  of  the  overseers  in  boroughs  to  make  out 
hsts  of  the  persons  entitled  to  vote  for  the  borough, 
and  all  persons  omitted  from  such  lists  had  a  right 
to  make  their  claims,  and,  if  qualified,  to  have  their 
names  inserted  on  the  lists.  In  counties,  the  rule 
was  different;  there  the  duties  of  the  overseers 
were  merely  ministerial.  In  this  state  of  things, 
the  Representation  of  the  People  Act  1867  was 
passed,  by  which  a  new  franchise  was  created 
in  counties.  This  Act  put  on  the  overseers  in 
counties  a  duty  with  regard  to  the  newly  created 
franchise,  similar  to  that  already  imposea  on  over- 
seers in  boroughs.  But,  doubts  having  arisen  as 
to  whether  the  right  to  make  a  claim  in  case  of 
omission  attached  to  the  121.  occupiers,  the  31  &  32 
Vict.  c.  58,  sect.  17  provided  that  a  person  omitted 
might  claim  in  the  same  way  as  a  person  under 
similar  circumstances  would  claim  in  a  borough,  or 
as  nearly  as  circumstances  allowed.  In  the  case 
of  a  person  omitted  in  a  borough,  a  form  of  claim 
was  given  in  the  schedule  to  b  Vict.  c.  18.  In  a 
borough,  a  person  could  only  claim  as  either  an 
occupier  or  else  as  a  freeman ;  but,  \i  \v^  wsb\»ycv\^ 
notice  to  tii©  overeeer,  \\i "??«»  Tic^iX^wiwawKrj  ^sw\sv^ 
to  say  thai  \i©  cAw^A  aa  wa  ^jcca^vst^  \3^»»»>^  ^w^ 
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fact  of  his  not  claiming  as  a  freeman  was  equiva- 
lent to  his  claiming  as  an  occupier.  That  seems 
tolerably  clear.  But  the  revising  hamster  seems 
to  have  thought  that  30  &  31  Vict.  c.  58,  s.  17, 
taken  in  conjunction  with  6  Vict.  c.  18,  s.  15, 
rendered  it  necessary  for  a  person  claiming  a 
county  vote  in  respect  of  a  12/-.  occupation  to  claim 
as  a  121.  occupier,  and  to  be  put  on  the  12Z.  occu- 
piers' list.  1  have  looked  all  through  the  Acts, 
and  I  am  unable  to  find  that  such  a  person  is  under' 
any  obligation  to  say  that  he  claims  as  a  121.  ocx;u- 
pier,  and  I  therefore  think  that  the  decision  of  the 
revising  barrister  must  be  reversed. 

Brett,  J. — ^Tho  objection  raised  before  the 
revising  barrister  and  his  decision  raise  this 
point :  Assuming  that  the  nature  of  the  qualifica- 
tion is  sufficiently  described,  is  it  or  is  it  not 
necessary  that  the  notice  of  claim  should  show 
further  on  which  list  the  claimant  claims  to  be 
put?  In  counties,  before  the  Act  of  1867,  the 
overseer  used  to  send  out  a  notice,  and  a  person 
claiming  to  be  put  on  the  list  then  sent  in  a  claim 
in  the  form  2  of  schedule  A  to  6  Vict.  c.  18.  In 
boroughs  the  overseers  mtvde  out  a  list,  and  any 

Eerson  omitted  from  that,  or  from  the  list  made  up 
y  the  town  clerk,  sent  in  a  claim,  in  form  6  or  7 
of  schedule  B  of  6  Vict.  c.  18,  as  the  case  might  be. 
But  since  the  Act  of  1867,  which  gave  a  new  county 
franchise,  any  person  claiming  in  respect  of  the 
new  franchise,  was  bound  to  claim,  not  in  the 
mode  hitherto  in  use  in  counties,  but  according  to 
the  mode  previously  used  in  boroughs.  Thus  the 
overseers  were  first  required  to  make  out  a  list  of 
the  persons  entitled  in  respect  of  the  new  franchise, 
and  if  any  person  was  omitted  from  that  list,  he 
was  to  make  his  claim  according  to  the  mode  pre- 
viously in  use  in  lK)roughs.  Taking  that  to  be  so, 
the  revising  barrister,  conceiving  that  the  Legisla- 
ture had,  m  sect.  4  of  6  Vict.  c.  18,  referring  to 
form  2  schedule  A  to  that  Act,  given  a 
form  applicable  to  a  claim  for  a  county 
vote,  thought  that  the  Legislature  had,  by 
31  &  32  Vict.  c.  58,  s.  17,  taken  in  connec- 
tion with  6  Vict.  c.  18,  s.  15,  expressly  appointed 
a  different  form.  That  is,  in  a  sense,  true;  as 
the  Legislature  apjKjars  to  have  provided  that  a 
person  omitted  in  a  county  was  to  claim  accord- 
ing to  form  6  or  7,  schedule  B  of  6  Vict.  c.  18, 
and  not  according  to  form  2,  schedule  A,  of  that 
Act;  and  form  7  being  inapplicable,  it  would 
apjM'ar  that  the  claim  must  bo  a(^c<)rding  to  form 
6.  The  revising  barrister  accordingly  concluded 
that  a  {)erson  omitted  in  a  county  must  adopt 
form  6,  sche<lule  B,  of  6  Vict.  c.  18,  and  not  form 
2,  schedule  A.  He  then  goes  on  to  say  that,  as 
form  2  of  schoilulo  A  is  not  applicjible  to  a  claim 
as  a  i;12  occupier,  it  is  not  sufficient  for  such  a 
person  to  claim  according  to  form  6  of  schedule  B 
of  6  Vict.,  c.  18,  but  he  ought  to  show  on  the 
lace  of  his  claim  that  he  claims  to  be  put 
on  the  £12  occupiers*  list.  I  think  his 
rcjisoning  erroneous.  He  appears  to  have  over- 
looked the  fact  that  form  2,  schedule  A,  which  is 
applicable  to  counties,  is  as  nearly  as  possible  the 
same  as  form  6  of  schedule  B  of  6  Vict.  c.  18, 
which  is  applicable  to  boroughs ;  and  although  the 
claim  in  the  present  ciise  is  as  nearly  as  possible 
in  form  2,  schedule  A,  rather  than  m  form  6  of 
schedule  B  of  6  Vict.  c.  18,  the  revising  barrister 
has  failed  to  see  that  the  claim  is  practically  in 
accordance  with,  form  6f,  schedule  B  of  6  Vict. 
a  18  (bb  made  applioable*  to  i('  olaim  for  a  coonty 


vote),  though  literally  in  accordance  with  form  2, 
schedule  A.  Form  6  of  schedule  B  of  6  Vid. 
c.  18  having  been  provided  (muicLtis  muiandU)  for 
a  case  like  the  present,  we  have  no  right  to  engraft 
upon  it  the  rule  that  it  should  show  on  its  Cms 
that  it  is  a  claim  to  be  put  in  one  list  rather  than 
another.  I,  therefore,  concur  in  thinking  that  the 
decision  should  be  reversed. 

CoLUER,  J. — I  am  of  the  same  opinion.  Section 
17  of  31  &  32  Vict.  c.  58,  refers  ns  to  section  15  of 
6  Vict.  c.  18,  and  the  forms  there  referred  to,  for 
the  proper  form  applicable  to  the  present  caae. 
When  we  turn  to  that  form,  we  find  that  it  does 
not  precisely  apply,  and  we  then  have  to  make  it 
a])ply  as  far  as  we  can.  The  notice  in  the  proMot 
case  is,  in  my  judgment,  sufficient,  as  it  is  sob- 
stautially  accoraing  to  form  6  of  schedule  B»  d 
6  Vict.  c.  18. 

DecUion  rtnenei. 

Attorneys  for  appellant,  Coode^  Kingdom,  and 
Cotton. 


Tuesday,  Nov,  21, 1871. 

KEGISTBATION  APPEAI^ 

Buckley  (app.)  v.  Wiliglbt  (resp.) 

Registration — County  vote^-40«.  freehold — Bxpentes 

to  he  deducted. 

Appellant,  and  forty-seven  other  persons^  daimed  a 
county  vote,  describing  their  qualificaiion  Of 
'*  share  of  freehold  houses  and  lanas,^*  The  appd- 
lant  and  anotlier  person  were  tlte  owners  in  fee 
simple  of  certain  houses  cmd  land  in  trust  for 
themselves  and  the  oUier  forty*six  daimants,  in 
foHy-eight  equcd  undivided  shares  <u  tenants  w 
comnwn.  The  gross  annu^  retUcd  up  to  Jwns 
1871  was  1411.  14«.  4d.,  but  for  the  year  between 
'dlsf  July  1870,  atui  Slst  July  1871,  U  wu 
lAiil.  2s.  10(2.,  the  increased  rent  o/  IL  St.  6d. 
being  occasioned  by  the  bringing  info  the  dweUing- 
Iwutsen  a  supply  of  water,  and  such  bringing  in  df 
water  was  found  by  tlie  revisifig  bamrider  a 
coHvt'iiiencc  to  the  tenaiUs,  who  were  charged 
an  increased  rent  in  respect  of  it,  cmd  eueh  tn- 
credited  rent  commenced  m  June  1871y  when  tht 
waier  supply  commenced.  The  cost  of  la}fing  on 
sii^h  water  was  212.  198.  Id.  There  were  certain 
ontijoinys  in  tJie  sliape  ofddefreni,  righi  of  wctf, 
repairnyand  commissions  to  a  rent  coUeetor»aiNO«ii- 
ing  to  \i\H.  18«.  2d,  If  only  this  last  asnouni  «« 
dedncted(a}id  it  was  coyiceded  that  this  was  fTOfed§ 
deducted)  from  the  gross  rental  of  \4SL  2s.  1(M.« 
there  remained  a  net  anntial  rental  of  103L  4s.  &L, 
and  each  of  the  forty-eight  daimante  was  Am 
entith'd  to  be  put  on  Hie  register  as  a  40s, fnS' 
holder;  but  if  the  expense  of  laying  on  iks  watsr 
was  also  deduded,  there  retnained  a  net  amnud 
rental  of  only  81 Z.  bs.  7d.,  which  did  no€  gins  s 
40^.  freelwld  to  ead^  of  the  forty-eighi  daimanU 
The  rt^vising  barrister  held  that  the  expenm  (f 
laying  on  the  water  was  a  tiecessary  eaepense  end 
}*roper  to  be  deduded  from  the  gross  annual  renid, 
ana  consejptently  disallowed  tJis  votes, 

Ileldj  that  tlie  revising  barrister  was  wrong. 

On  appeal   from   the  revising  barrister  for  tbe 
southern  division  of  the  West  Aiding  of  ToiUm 
the  following  case  was  stated : 
The  names  of  the  appellants  and  forty-six  oftbff 

Sersons  were  in  the  list  of  voters  for  i&  aoothfli 
ivision  of  the  West  Biding  of  Yorkahirs  ftr 
qualifications    described   as  ^'Shara  of  Jkuihlii 
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hoosee  and  lands  in  the  township  of  Saddle  worth, 
called  Vallov  Cottages,  Woodena,  near  Mossloy," 
and  the  said  appellant  and  forty-six  other  persons 
were  duly  objected  to  as  not  being  entitled  to  have 
their  names  retained  in  the  said  list  of  voters. 

The  oonvejrance  of  the  property  was  in  fee 
rimple,  and  dated  in  January  1870,  and  was  to 
Robert  Shaw  Buckley  and  another  in  trust  for 
themselves  and  forty-six  other  persons  (including 
the  appellant)  in  forty-eight  equal  undivided  shares 
as  tenants  in  common. 

The  gross  annual  rental  at  the  date  of  the  con- 
Tevanoe,  and  thenc^orward  up  to  Juno  1871,  was 
141L  149.  4d, ;  but  for  the  year  between  the  31st 
July  1870,  and  the  31st  of  July  1871,  the  gross 
umiial  rental  was  1432.  28.  lOd.,  the  increased  rent 
of  11.  Ss.  6d.  being  occasioned  by  the  bringing  into 
the  dwelling-houses  a  supuly  of  water  from  the 
ABhton-under-Lync,  Stalojbridge,  and  Duukinfield 
Waterworks,  ana  such  brmging  in  of  water  was  a 
ocmvenience  to  the  tenants,  who  were  charged  in 
respect  of  it  an  increased  rent,  and  the  increase  of 
rent  took  place  in  June  1871,  when  such  water 
Bupply  commenced.  Thus  the  gross  annual 
rental  of  the  property  during  the  year  between 
the  3l8t  July  1870,  and  the  31st  July  1871, 
was  141 Z.  14«.  4d.,  pltia  11.  Ss.  6d.  (the  increase  of 
rent  obtained  between  June,  1871,  and  the  31st 
July,  1871),  equal  jbo  143L  2«.  lOd. 

The  houses  were  managed  by  an  agent  who  was 
paid  by  commission  which  I  found  tol)e  necessary, 
and  who  expended  during  the  year,  between  the 
3l8t  July  1870  and  the  31st  July  1871,  in  repairs 
and  otherwise  in  respect  of  the  houses  in  question 
the  following  amounts  which  I  held,  in  the  absence 
of  any  other  evidence,  to  be  necessary  expenses  and 
proper  to  be  deducted  from  the  gross  annual  rental. 

Chief  rent  £4,11    6 

Bightof  way 1  10    0 

B^pairs    26  15    0 

Commission     7    18 

Expended  for  laving  on  water  for  nse  of 
tenants  of  the  noases  21  19    1 

Total 61  17    3 

which,  being  deducted  from  1432. 2«.  lOd.,  the  gross 
annual  rent,  left  a  net  annual  rental  of  Sll.  be.  Id. 
The  latter  sum,  being  equally  divided  among  the 
forty-eight  tenants  in  common,  left  a  less  sum  than 
40f.  annual  value  to  each.  Upon  this  I  disallowed 
Uie  votes  of  the  appellant  and  of  the  other  forty-six 
tenants  in  common  whose  names  are  appended  to 
the  schedule  hereto  annexed. 

In  all  other  respects  the  appellant  and  the  said 
forty-six  other  persons  were  only  oualified.  And 
I  declare  that  the  appeal  of  the  saia  Jesse  Edward 
Backley  and  of  the  said  forty-six  other  persons 
depend  upon  the  same  decision,  and  ought  to  be 
Mmsolidated. 

If  I  was  wrong  in  deducting  the  sum  of 
IIL  19«.  Id.  from  the  gross  rental  For  the  purpose 
)l  estimating  the  annual  value,  then  the  vote  of 
he  appellant  is  to  be  allowed,  and  his  name,  and 
he  names  of  the  said  other  forty-six  persons  in 
he  schedule  hereto,  are  to  remain  in  the  list 
if  voters  for  the  southern  division  of  the  West 
2idin||^  of  Yorkshire  in  respect  of  the  said  quali- 
icAfcion.  If  I  was  right,  then  the  votes  are  to  bo 
lisallowed. 

C  Bmoen,  for  the  appellant. — ^This  is  simply  a 
■oe  were  a  man  has  improved  the  value  of  his 
ropertv  by  making  a  permanent  improvement. 


Rolleston  ▼.  Cope,  24  L.  T.  Rep.  N.  S.  390;  L.'Bep. 
6  C.  P.  292  ;  40  L.  J.  160,  C.  P. 

PickeriiKjt  Q.C.  for  the  respondent. — It  is  simply 
a  question  of  fact  whether  the  expenses  are  neces- 
sary or  not ;  whether  they  were  incurred  volun- 
tarily or  not  does  not  matter.  The  expenses  in- 
curred in  this  case  were  necessarily  incurred  in 
order  to  get  the  rent.     He  cited 

HamSton  ▼.  Bass,  1  C.  B.  631 ;  2  Latw.  213 ;  22  L.  J. 

29,  C.  P. ; 
Moorhouse  v.  QiWertsony  14  C.B.  70 ;  23  L.  J.  19,  C.  P. ; 
2  Lutw.  260. 

G.  Bowen  was  not  called  on  to  reply. 

Keating,  J. — I  am  of  opinion  that  the  revising 
barrister  was  wrong,  and  that  the  votes  ought  to 
be  allowed.  If  I  could  adopt  the  argument  of  Mr. 
Pickering,  that  the  revising  barrister  found  as  a 
fact  that  the  expense  of  laying  on  the  water  was 
necessary  for  obtaining  the  rent  which  was  essen- 
tial to  the  qualification,  I  should  not  hesitate  to 
say  that  the  revising  barrister  was  right ;  but,  on 
looking  at  the  case,  it  seems  plain  that  the  laying 
on  the  water  was  for  the  convenience  of  the  tenants, 
and  that  the  expense  incurred  was  for  the  purpose 
of  suiting  their  convenience,  and  an  increased  rent 
was  paid  in  consequence  of  the  additional  conve- 
nience thus  aflTorded.  Mr.  Pickering  contends  that 
the  revising  barrister  meant  that  the  141 Z.  could 
not  be  got  if  the  water  were  not  laid  on.  We  do 
not  infringe  on  the  rule  laid  down  in  Sh/irlock  v. 
Steward  ('29  L.  J.  87,  C.  P.),  where  it  was  held  that 
the  commission  paid  to  the  rent  collector  was 
rightly  deducted,  because  it  was  found  as  a  fact 
that  without  incurring  that  expense  there  would 
be  no  rent. 

Beiett,  J. — If  the  case  meant  that  141L  could 
not  have  been  got  without  the  expenditure,  it 
would  bo  admitted  that  it  fell  within  SfierlocJe  v. 
Steward.  But  the  revising  barrister  does  not  say 
that.  He  simply  says  that  the  supply  of  water 
was  for  the  convenience  of  the  tenants,  so  that  the 
case  is  the  same  as  if  the  211.  had  been  expended 
in  building  an  additional  luxury  in  the  shape  of  a 
room. 

Keating,  J. — My  brother  Willes,  who  has  left  the 
court,  authorised  me  to  say  that  he  fully  concurred 
in  the  judgment  we  have  given. 

Decision  reversed. 

Attorneys  for  appellant,  Ricluirds  and  WaXker. 

Attorneys  for  respondent,  Bcucter,  Hose,  and 
Narton. 


Wednesday,  Nov.  22, 1871. 
Febnlb  V.  Scott. 

REGISTRATION    APPEAL. 

Parliamentary  election — County  vote — Freeltold  for 
life — 40«.  freehold — Bye-laws  passed  by  corpora* 
txon — Poor  and  necessiious  ourgess — Custom — 
Tetiant  from  year  to  yea/r. 

A  corporation,  being  possessed  of  certain  layids,  made 
a  bye-law  that  they  should  be  occupied  by  poor  and 
necessitous  burgesses  at  a  rent  to  be  fixed  and 
named  by  tlie  corporaiion  ai  tlieir  pleasure.  The 
bye-law  provided  thai  only  su^h  persons  were  poor 
and  Tiecessitous  burgesses  as  were  declared  so  by  a 
mojority  of  the  cmvncil  of  ihs  boi'ough.  Tlie 
claimant,  who  claimed  to  be  entitled  to  a  vots 
as  a  40s.  freeholder,  had  been  declared  a  poor  and 
nec^issitous  burgess,  and  had  been  allotted  one  acre 
ai  a  rent  of  bs.  per  awrwm  tmtU  further  notice : 
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Hcldj  thni  ilif*  elnhwini  luul  no  freehold  or  equitable 
infert'itt  sufficient  to  entitle  him  to  a  vote ;  that  the 
estate  was  held  ai  the,  will  of  the  conncil,  and  at 
the  most  his  interest  was  not  greater  than  thai 
of  a  tenant  from  year  to  year. 

Case  stated  bv  the  revising  barrister  for  Stafford. 

At  a  court  held  by  me,  one  of  the  barristers  ap- 
pointed to  revise  the  lists  at  Stafford,  on  the 
21st  Oct.  1871,  for  the  revision  of  the  list  of 
voters  for  the  county  of  Stafford,  Alexander  Scott 
duly  objected  to  the  name  of  Joseph  Abberloy 
being  retained  in  the  list  of  voters  for  the  western 
division  of  the  said  county.  The  following  facts 
were  established  by  the  evidence.  The  mayor,  alder- 
men, and  burgesses  of  the  borough  of  Stafford,  for 
many  years  previously  to  the  |>assing  of  the 
Municipal  Corporation  Act,  1835,  wei*e  possessed 
of  certiiin  land  situate  within  the  said  borough, 
and.  known  by  the  name  of  Coton  Field.  Before 
the  year  1835  the  custom  and  practice  of  the  said 
mayor  and  aldermen  and  burgesses,  with  regard 
to  the  occupation  of  the  said  land,  was  as  follows  : 
Each  member  of  the  common  council,  usually 
called  the  corporation,  had  two  acres  for  his  life, 
and  his  widow  after  his  decease,  so  long  as  she 
continued  such  widow,  and  resided  in  the  borough  ;* 
but  a  non-resident  in  the  borough,  on  the  receipt 
of  parochial  relief,  forfeited  the  holding.  The 
other  acres,  as  they  became  vacant  by  dejith 
or  forfeiture,  were  distributed  by  the  mayor  for 
the  time  being,  one  each  to  be  held  by  those  per- 
sons whom  he  selected,  for  the  same  tenure  and 
under  the  same  customs  as  those  above  descrilKxl. 
If  the  acre  was  in  tillage,  .5«.  was  ]uiid  by  each 
person  to  the  treasurer  of  the  corporjition,  as 
entrance  money,  on  taking  possession.  If  in 
grass,  10«.  as  entrance  was  paid.  The  rents  have 
varied,  some  having  jMiid  Is.  6(7.  and  others  os. 
a  year. 

The  Municipal  Corporation  Act  superseded  the 
old  charter  under  which  Stafford  became  a 
corporation. 

In  the  year  1830  a  bye-law  was  enactt^d,  to 
f>oint  out  the  manner  in  which  the  comoration 
of  the  borough  of  Stafford  should  dual  witli  Coton 
Acres. 

The  following  is  the  bye-law  referred  to  ui  the 
last  paragraph : — 

Borough  of  Stafford,  to  wit. — At  a  quarterly  mooting  o' 
the  council  of  the  borough  of  Stafford,  hoM  this  9th  Feb. 
1836  at  tho  mayor's  omco  within  the  Kiid  borough,  two- 
thirds  of  the  wholo  of  tho  said  council  being  present,  to 
wit — John  Masfon,  Esq.,  the  now  mayor  ot  tho  said 
borough,  and  Edward  Lloyd,  William  Jones,  Thomas 
Stevenson.  John  Kenderdine  Shaw,  being  respectively 
now  alderman  of  the  said  borough,  and  lliomas  Ham- 
mersley,  Joseph  Clewlon,  John  Marson,  ThomMS  Woolley, 
Thomas  Watwood,  Charles  Edward  Morgan,  John  Wyme, 
Thomas  Cliffe,  Thomas  Lea,  Thomas  Frith,  Charles 
Wright,  and  Thomoj^  Carter  being  respectively  now  ooun- 
cillors  of  the  said  borough,  and  the  said  John  Masfon, 
Esq.,  presiding  at  tho  said  meeting. 

It  is  now  by  the  said  council  so  assienibled,  as  aforesaid, 
declared,  enacted,  constituted,  and  ordered  as  follows  : — 
Whereas  tho  mayor,  aldermen,  and  burgesnes  of  tho  said 
borough  for  many  years  now  last  partt,  to  wit,  from  the 
12th  day  of  Jan.  in  the  fourth  year  of  the  reign  of  our  late 
Sovereign  Lady  Queen  Anne,  have  been  entitlo<l  to  the 
foe  simple  and  inheritance  of  and  in  certain  lands  and 
tenements  near  the  said  borough,  situate  in  the  manor  of 
Coton  Field,  subject  nevertheless  to  a  certain  perpetual 
annual  rent  charge  amounting  to  the  sum  of  12/.,  now 
mtyable  to  the  Right  Honourable  Charles  Chetwynd,  Earl 
Talbot,  and  also  to  a  certain  perpetual  annual  payment 
amounting  to  the  sum  of  26/.  for  the  maintenance  of  cer- 
Uan  almshomes  in  tho  said  borough. 


And  whereas  certain  orders,  rules,  and  firdimiffii. 
have  been  heretofore  from  time  to  time  made  and  t^ 
solvoii  by  the  said  mayor,  aldermen,  and  burgesses  of  fhs 
said  borough,  touching  the  holding,  enjoyment,  and  oon- 
pation  of  the  said  lands  and  tenements,  under  the  siid 
mayor,  aldermen,  and  burgesses,  and  the  reserrstins  of 
thtt  runts  and  profits  of  the  same,  under,  and  by  Tiitxis  of 
which  orders,  rules,  and  ordinances,  Uie  said  Isnds  sad 
tenements  have  heretofore  and  are  now  held  and  eqjoysd 
by  certain  persons  (except  as  hereafter  mentioaed)  ii 
certain  divisions  or  portions  each  amonntins'  to  an  acrt, 
more  or  less,  under  the  said  mayor,  aldermsB,  sad 
burgesses. 

And  whereas  certain  parts,  to  wit,  two  aores  of  tlis  ssid 
lands  and  tenements,  are  at  this  time  onoconiiMd  by  sau 
tenant  or  holder  thereof,  under  the  said  ma^or,  aldenMi, 
and  burgesses,  and  it  is  proper  and  expedient  that  n^ 
sonable  and  wholesome  rules,  nrdinanoes,  and  ngsls- 
tions,  and  orders  should  be  made  and  establisbed  raspso^ 
ing  the  future  holding  and  enjoTing  of  the  said  parts  «f 
the  said  lands  as  shall  her^uter  become  Taoaat,  ssd 
further  respecting  the  future  reservation  of  the  rents  sad 
profits  of  such  parts  of  the  said  fatnda  and  tenemeats  M 
are  now  held,  occupied,  and  enjoyed  as  aforesaid, 
and  by  virtue  of  the  former  orders,  mles,  and 
before  mentioned.  Therefore  it  is  now,  by  the 
council  of  tho  said  borough,  so  assembled  as 
hereby  declared,  enacted,  constituted,  and  ordersd  tbsk 
the  said  part  of  the  said  lands,  called  Coton  FmU, 
which  are  now  unoccupied  as  aforesaid,  and  aU  ssdk 
parts  thereof  as  shall  become  vacant,  shall,  in  fntaxe,  Iw 
held  and  enjoyed  by  no  other  persons  whateTor  thas  ths 
poor  and  necessitous  burgesses  of  the  said  boroogh  bf 
birth  or  servitude,  duly  qualified  to  Tote  for  membsfs  a 
Parliament  for  the  said  borough,  or  the  widows  of  ssdk 
burgesses,  the  said  burgcAses  and  widows  beniy  respes- 
tively  resident  within  tho  said  borough.  And  it  ii 
heroby  further,  by  the  said  council  so  assembled  as  sfbif 
faid,  declared,  enacted,  constituted,  and  ordered  thstss 
one  burgess  or  widow  of  a  burgOKS  as  aforesaid,  ■hsil 
hereafter  hold  or  enjov  more  than  one  acre  of  the  Mid 
lands  n  >w  vacant  or  which  hereafter  shall  beooms  vaoia^ 
under  tho  said  mayor,  aldfrmen,  and  burgeasea. 

And  it  is  hereby  further,  by  the  said  '^'"fiffll  so  si> 
sembled  as  afores  id,  declaretl,  enacted,  constitotsd,  sad 
ordered  that  such  lands  shall  be  held  and  eigojsd  st  s 
certain  rent  payable  therefore  to  the  mayor,  snliii— i. 
and  burgesses  of  the  said  borough,  the  amoont  thsnof 
and  days  of  payment  to  be  fixed  and  ascertained  hj  tks 
council  of  the  said  borough,  from  time  to  time,  as  oeot 
siou  shall  require,  at  the  reasonable  discretion  of  the  siid 
council.  And  it  is  hereby  further,  by  the  said  oooneil  ■ 
assembled  as  aforesaid,  declared,  enacted,  oonstitntsd,SBl 
ortlered,  that  for  the  purpose  of  selecting  from  tiis  siid 
poor  and  necessitous  burgesses  proper  persons  fsr  tki 
holding  and  enjoying  tho  said  lands  under  the  said  asm 
aldermen  and  burgesses,  two  grounds  of  prefsreaee  hsI 
hereafter  exist,  and  be  maintained,  to  wit,  one  gfoni 
of  preference  shall  be  in  favour  of  that  burgess  who  disD 
appear  by  the  freeman's  roll  to  have  been  a  swombatrai 
for  the  greatest  space  of  time ;  and  the  other  groBM  «( 
preference  shall  be  in  favour  of  that  bnigeas,  who  for 
six  months  previous,  and  up  to  the  tume  of  selaotioB  AdI 
have  had  and  then  have  tho  greatest  number  of  1?**^"— 
at  home  under  the  age  of  ten  years,  and  that  aa  oftsa  ■■ 
any  part  of  the  lanrls  aforusaid  shall  from  time  to  tiai 
become  vai^aut,  tho  selection  of  a  burgess  for  the  hoUnf 
and  enjoying  the  same  shall  be  made  by  turns  utt 
respect  ultimately  to  tho  said  two  grounds  A  purfsi—H. 
provided  that  in  the  first  instance  of  election,  a  bsigsM 
shall  be  selected  on  the  ground  of  preference  nist  aboi^ 
named. 

And  it  is  hereby  further  provided,  that  if  at  say  tiai 
two  or  more  burgessos  claiming  preference  on  the  gvoad 
first  alx>ve-namcKi  shall  appear  to  haTe  been  swon  ■ 
burgesses  on  the  same  day.  then  the  ttaid  seleetiaB  fl^ 
bo  made  of  such  one  of  the  said  two  (nr  mure  of  the  Md 
burgessiM  as  shall  be  most  aged.  And  that  if  st  iV 
time  two  or  more  burgesses  olaimini^  preference  oa  Ho 
ground  secondly  above-mentioned  shall  hare  faMpMid 
to  have  had  for  six  months  previous,  and  up  totSs  ■i' 
time  of  selection,  and  then  have  the  same  nnsUNr  4 
children  at  home  under  the  age  of  ten  years,  thM  ^ 
said  selection  shall  be  made  of  such  one  en  the  isid  t^ 
or  more  of  tho  said  last^mentioned  buigenes  as  ikd 
appear  by  the  freeman's  roll  to  hare  been  % 
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r  Uw  gie«t«at  8p»oe  of  time  ;  mad  if  too  or  i 


n  ihalJ  be  made  c 


of 'tho  sail!  Iwt- 
must  aged. 


Kbllahed, 

t  wtUdn  tba  siid  borough,  sbiJl  nontiiine,  from 
M  of  the  death  of  her  said  husband,  to  hold  and 
M  eaid  part  of  the  said  lands,  subjuct  neTetthelenB 


I  bueafter  ii 
■pent  to  burgsuea  holding  as;  part  of  the  said 
«  wdl  relating  to  rent  payable  for  the  lame  as  to 
r  tliiiigs  whataoerer. 

t  ia  further  hereb;,  bj  the  aaid  oonnoil  ao  aBsem- 
I  •foraaaid,  dMlared,  enaot«d,  constitated,  and 
that  no  bnrgsaa  ihall  be  regarded  or  ooDuderxd 
ind  neoeuibraa  barns  within  the  meaning  of  the 
•dinanoeo,  and  regnlationB.  and  ordera.  □□lesa  ht 
declared  no  to  be  br  a  majoritr  of  the  oonnci!  of 
bonnigh,  aaaembled  at  a  regular  meeting  of  the 

dad  alwaTi  that  do  present  or  fatare  member  of 
toil  of  the  said  borough  aball  be  capable  of  bold- 
[^ojiDg  any  part  of  the^so  vaoant,  oi 


a  at  this  present  time  bold  or  enjof  any  part  of 
lands  ander  the  s&id  major,  (Jdorman,  and  bur- 
■hall  hereafter  pay  an  adranoed  rent  for  thri 
nd  that  the  amonnt  of  the  said  rent,  and  the 
om  wfaioh  the  same  shall  begin  to  bo  payable,  and 
1  the  same  shall  in  tatora  be  payable,  be  respeo- 
EVd  and  aaoertAined  by  the  aaid  oooncil  at  some 
rregnlai  meeting  thenof;  and  that  each  and  eTery 
peraoBi  last  mentioned  who  shall  rofuao  their 
to  bold  the  aaid  lands  eo  now  oooupted  by  them 
raly  as  aforesaid  at  the  adianaed  rent  no  to  be 
d  aaaerUined  as  aforesaid,  shall  be  sjeatcd  from 
a  l:^  dne  oootae  of  law. 


that  BO  mnoh  and  so  many  of  all  formf 
gnlationi,  enaotments,  and  ordicajices  heretofore 
ad  nsoWed  by  the  mayor,  aldermen,  and  bnr- 
f  tbs  said  borongb,  and  now  in  foroe,  touching 
Ung,  enjoyment,  or  oaoupation  of  the  said  lands 
loitB,  or  the  reserration  of  the  rents  and  profits 
■•  is  and  are  inoonsisteat  with  or  contiiry  to 
laiatioiu,  eoaotments,  oonstitntious,  and  orders 
Bade,  shall  be  and  the  same  is  and  are  hereby 
1  and  annolled.  Jouk  MAsriN,  Mayor. 

ih  Abberley  obtained  posecseion  of  an  acre 
n  Field  aa  aforeeaid,  under  a  rosolutiou  of 
mcil  and  Watch  Committee  of  the  borongh 
ord,  held  on  the  12th  June  ISOi'. 

meeting  of  the  Conncil  and  Watch  Committee  of 
n^  of  Stafford,  held  on  Monday,  12th  Jnly,  18C3, 
•Od  declared  that  William  Taylor,  who  was 
bntgeea  of  this  borongh  on  the  10th  Not.  1632, 
iph  Abberley,  who  was  awom  a  buraess  of  this 
on  the  2nd  Jan.  1635,  are  poor.  Deoessitoas 
•  resident  within  the  borough  within  the  mean- 
e  bje-Uw  dated  the  28th  ¥A,.  1837. 
>d  that  the  acre  lately  held  by  widow  Adams 
I«d  to  the  said  Joseph  Abbvrloy  aa  tenant  thereof 
PDneil,  and  that  ho  do  pay  5i.  entrance  money 
«  anlinDi  as  and  for  rant,  antil  further  notice, 
to  the  right  of  the  oonncil  to  get  sand.  graTel, 
■  tbaretrom,  and  nnder  tho  nme  parsnant,  to  the 
tha  SSth  April  1856,  the  oonncil  paying  oompen- 
r  all  snrface  damage, 

Maes  of  110  Other  persouH  wfaoM  names 
BficktiOnaare  set  out  m  the  schedule  hereto, 
ijcotod  to  nnder  BUDilar  circumBtanceB  bj 
.AlnaadwSooH.  -I  decUedthat  the  nid 


JoReph  Abberley  aod  the  other  said  110  other  per- 
sona ood  not  freehold  in  the  eaid  loud  called  Coton 
Field,  such  as  would  entitle  tham  to  a  vote  for  the 
county;  and  1  disallowed  tho  clum  of  the  said 
Joseph  Abberley  and  the  110  other  persona  men- 
tioued  in  tbo  schedule,  and  strueic  their  names  out 
of  the  said  list  of  TOtora. 

Due  notice  of  appeal  from  mv  decision  was  given, 
and  I  ordered  the  appeals  in  the  before -mentioned 
cases  to  be  consolidated. 
'  IF  the  court  be  of  opinion  that  m;  decision  was 
wrong,  the  register  is  to  be  amended  by  inserting 
the  name  of  tbo  said  Joseph  Abberley  and  of  the 
no  other  persons  mentioned  in  the  schedule 
hereto. 

Slreelen  {Goret  with  him)  tor  the  appellant.— 
The  question  is  whether  Joseph  Abberley  was  a 
tenant  at  will  or  whether  he  had  an  equitable  free- 
hold estate  entitling  him  to  a  vote.  [Willes,  J.— 
Is  he  not  entitled  to  a  vote  only  so  long  as  ho  is 
poorP]  It  was  an  estate  of  uneortnin  duration, 
out  a  custom  had  eiiated  prior  to  tho  passing  of 
the  Municijial  Corporation  Act.  [Willes,  J.— A 
member  of  the  common  council  is  not  a  member 
of  the  corporation.]  The  bye-law  waa  passed  by 
the  corporation  in  favour  of  poor  and  necessitouB 
burgeese^  for  the  better  regulation  of  their  tenure, 
and  although  the  corporation  can  alter  the  rent, 
Cbey  cannot  alt«r  the  posscBjion.  [Brett,  J. — 
Only  while  the  bye-law  is  in  existence.  They  may 
repeal  the  bye-law  to-morrow,  and  turn  the  claimant 
out.]  The  tenure  is  regulated  by  the  bye-law,  and 
no  burgess  can  hold  more  than  one  acre.  [Willes, 
J. — The  legal  estate  in  tbe  land  was  vested  in  the 
corporation,  aud  you  must  divido  that  among  all 
the  bnrgesaes  and  show  that  they  bad  40>.  apiece.] 
There  is  no  instance  of  any  jxjrson  over  having  been 
turned  out,  and  this  estate,  which  may  last  for  life, 
although  determinable  on  a  continecucy,  is  in  the 
nature  of  a  freehold,  (Ho  referred  to  Coke  npon 
Littleton,  Fol.  42  A.)  [Willes,  J.— I  am  notaww^ 
of  any  case  of  an  estate  for  life  where  the  termina- 
tion of  it  is  in  the  option  of  the  grantor.]  A  free- 
hold estate  of  uncertain  duration  is  sufBcicnt  te 
confer  a  vote :  B'!r«iii  v.  Burton  (20  L.  T.  HI ;  12 
C.  B.  6*7).  There  Jervis,  C.J.,  says  :  "  The  estate 
is  held  upon  an  uncertain  event,  for  it  is  oncertain 
whether  the  majority  of  allottees  will  consent  to  a 
sale  or  exchange,  and  therefore  the  case  falls  within 
the  definition  of  an  estate  for  hfo  in  Coke  npon 
Littleton.  42  A.  [Willbs,  J.— In  that  case  the 
estate  was  not  determinable  at,  the  will  of  the 
grantor.]  The  estate  of  tbo  burgesses  as  it 
stands  now  is  a  freehold  for  life. 

DavU  V.  Waddingion,  7  Han.  4  Q.  37  ; 
TrmMttd  v.  Lowe,  L.  Eep.  4  C.  P.  451i  20  L.  T.  Rep. 
N.  8.  394. 
There  is  no  power  in  tbe  grantors  to  do  away  with 
tho  estate,  although  they  can  vary  the  rent,  and 
the  case  comes  within  the  definition  of  freehold  for 
life  in  Coke  upon  Littleton. 

Oaugh,  for  tbe  respondent,  was  not  called  npon. 

Willes,  J.^I  am  of  opinion  tho  decision  of  tho 
revising  barrister  was  right,  and  ought  to  be 
affirmeo.  There  is  a  mistake  in  supposing  that 
the  occupier  had  a  freehold  interest  m  the  land. 
If  it  was  a  (question  in  whom  the  interest  was,  I 
should  say  m  the  corporation.  The-  mode  of 
enjoyment  has  differed,  aud  diSTerent  people  have 
iiad  that  enjo^eut,  and  the  interest  tuerefore 
seems  veeted  in  the  corporation,  who  oonld  dcsl 
with  the  land  as  titey  pteaoed.    When  the  eqtiit- 
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able  rights   are  stamped  on  the  corporation,  the 
cauitable  tenants  have  a  right  to  vot€  by  virtue  of 
8  Hen.  (5,  c.  7,  and  the  73ra  section  of  6  &  7  Vict, 
c.  18,  their  qualification  being  sufficient,  if  it  comes 
to  the  question  that  they  are  entitled   to  vote  at 
all.     But  the^  must  make  out,  not  only  an  e(|uit- 
ahlc  interest  in  land,  but  an  equitable  interest  as 
freehold  in  land.     The  mere  fact  that  the  occupa- 
tion   was     originally    conferred    from    charitable 
motives,  and  is  still  enioyed  with  restrictions,  will 
not,  if  the  interest  of  tne  occupier  amount  U)  free- 
hold subject  to  a  certain  contingency,  preclude  him 
from    ti.e    franchise,  is    laid   down    in   Fnjer  v. 
BodPHshniv  (1  Hop.  &  Colt.  Regis.  Cas.  '2<U;  10 
L.  T.  Kej).  N.S.  645 ;  L.  Ren.  4,  C.  P.  5-2:>).  whore  the 
claimant's  vote  was  allowed,  he  being  appointed  to  a 
house  for  his  life  from  which  he  could  not  be  disturbed 
except  for  felony,  although  he  was  subject  to  cer- 
Uiin  rules  and  obliged  to  observe  the  regulations  of 
the  charity.     The  present  case  is  not  like  this,  for 
there  is  here  no  such  limit  to  the  expiration  of  the 
tenancy;  nor  is  it  like  Durant  v.  Knnieff  (21  L.  T. 
Rep.N.  S.  603;  IHop.  &  C.  Regis.  Cas.  297)  which 
was  decided  on  the  ground  that  the  claimant  w:is 
occupying  as  member  of  a  corporation  aggregate, 
and  not  in  the  character  of  an  owner  or  tenant.     1 
pass  over  the  question  of  custom,  as  it  is  clearly 
manifest  that  no  claim  can  be  made  by  the  present 
claimant  under  that  head.    Here  the  foundation  for 
the  claim  is  directly  on  the  order  by  which  the 
tenant  came  into  possession,  but  really  by  virtue  of 
the  bye-law.  The  bye-law  recites  that  the  claimant 
was  a  poor  and  necessitous  burgess,  and  only  such 
as  are  poor  and  necessitous  burgesses  are  entitled 
to  receive  a  plot  of  land ;    and  the  reasons  which 
are  given  for  the  occupation  show  that  the  occupa- 
tion is  to  be  regarded  not  so  much  as  n  benefit  to 
him  as  to  the  coi-poration,  who  would  otherwise 
have  to  relieve  him  out  of  the  rates,  which  would 
fall   on   the  inhabitants.      Let   us    see  what   the 
order  is.      "Ordered,    that   the  acre  lately  held 
by  Widow  Adams  be  delivered  to  Joseph  Abberley, 
as  tenant  thereof  to  the  council,  and  that  he  do  pay 
5ft.  entrance  money  and  5^.  per  annum  as  and  for 
rent  until  further  notice,  subject  to  the  right  of 
the  council  to  get  sand,  gravel,  and  stone  there- 
from and  under  the  same,  pursuant  to  the  order 
of  the  28th  April  1856,  the  council  paying  com|)en- 
sation  for  all  surface  damage,**  meiming  they  are 
to  become  tenants  till  further  notice,   and  such 
notice  must  be  given  fairly.     Now,  if  the  tenant 
received  a  legacy,  the  council  might  turn  him  out 
as  a  person  not  requiring  a  benefit.     That  would 
fairly  put  an  end  to  the  tenancy,  as  it  is  of  such 
an  uncertain  period.     The  case  of  Davis  v.  Wad- 
dington  (7  M.  &  G.  37)  is  not  in  point,  as  it  does 
not  involve  a  case  of  freehold,  and  in  Bo'san  v. 
Buiimi   (12  C.  B.  6i7;    20  L.  T.  Rep.  Ill),  the 
tenan(;y  was  not  determinable  at  the  will  of  the 
grantor,  but  the  allotments  were  to  be  held  respec- 
tively by  each  resident  freeman  desiring  to  become 
the  occupier,  obtaining  possession  thcn^of  so  long 
as  be  should  be  willing  to  hold   the   same,  ana 
jwiy  the  auniud  rent  and  conform   to  the  orders 
and  n^gulations ;  but  hero  it  is  determinable  with- 
out the   will   of    the   occupier  being  taken   into 
consideration.   Then,  passing  over  to  the  provision 
that  no  burgess  shall  be  considered  poor  and  nec^es- 
sitous  unless  he  is  declared  so  to  be,  it  was  compe- 
tent  for  the  revising  barrister  to  come  to  the  con- 
cluaion  that  the  la^d  was  to  be  distributed  as  a 
chanty,  and    that  the  oorpcratioii  TeeeT^od  t^i^ 


power  of  apportioning  the  rent.  This  shows  a 
enjoyment  as  tenant  from  year  to  year.  I  tlunk 
the  revii«ing  barrister  was  right,  and  there  is  so 
evidence  in  the  case  to  hold  there  was  such  a  free- 
hold in  the  claimant  as  to  entitle  him  to  a  voce.  Wt 
are  not  disposed  to  lay  down  that  a  person  tccot* 
ing  alms  from  a  corporation  should  nave  a  vote. 

Byles,  J. — ^I  am  of  the  same  opinion.  Theoite 
is  in  the  nature  of  the  title  deod  of  the  oocapKr, 
and  the  order  creates  a  tenancy  from  year  to  jesr. 
In  Ti'cnifidd  v.  Ltnce  (L.  Eep.  4.  C.  P..  464;  du 
L.  T.  Rep.  N.  S.  394)  there  was  a  distinct  eittte 
for  life. 

Bk£TT,  J. — I  am  of  the  same  opinion.  I  think  there 
is  no  finding  of  any  legal  custom  to  confer  a  vote. 
If  ihcre  was  a  custom  it  must  have  existed  prenoi 
to  the  year  18;^6,  when  the  bye-law  was  passed, sni 
the  case  cannot  be  supported  on  costom.  If  the 
attempt  is  made  to  support  the  case  on  the  bfe* 
law,  then  we  discover  the  grantors  can  alter  tke 
bye- law  at  will.  Whether  they  can  make  siidi  t 
bye-law  I  give  no  opinion ;  but  as  they  repeded  the 
former  bye-law,  why  should  not  they  do  the  mm 
by  this  ?  At  most  it  creates  a  tenancy  fitMn  jeir 
to  year,  afler  entry  and  payment  of  rent.  xW 
person  appointed  to  the  property  is  entitled  to 
notice  to  quit,  and  it  seems  to  me  impossifale  to 
imagine  any  arrangement  more  likely  to  creste 
abuse,  and  therefore  m'^re  mischievous,  thso  to 
hold  the  claimant  entitled  to  a  vote,  whidi  vesU 
in  fact  be  giving  the  franchise  to  a  person  ii 
receipt  of  parish  relief 

Decision  nj/irmtd^ 

Attorney  for  appellant,  BeddalL 

Attorneys  for  respondent,  Corner  and  Faider, 


Wednesday,  Nov,  22,  1871. 

REGISTRATION'   APFEAL. 

Chaklton  (app.)  V,  The  Ovkbseebs  of  Sranrou 

(resps.). 
Pari h I nwn tary  election —  County  vote — SuhA/imt^ 
Term  of  more  than  sixty  years — Repre§etiiaiiim^ 
tlie.  People  Act  1867  (30  ^  31  Vict,  c.  102),  i.  If 
(2  Will.  4,  c.  45),  88,  20.  26. 
A  toih-lessee  of  a  term  whi^h,  tcJten  originally  cieirfrf 
leas  for  more  than  sixty  years^  and  of  ike  d* 
yearly  value  of  5Z.  over  a)id  above  all  reiUs  cmI 
rharyes  payahh'  oat  of  the  satne,  is  entitled  totdi 
for  iiuntwere  of  Parliament  for  the  couniy. 
Srmble,  tlie  bth  section  of  the  ItepreeenitUum  tf  ^ 
People  Art  1867,  does  not  crecUe  a  newfroaikiat 
bntiotcers  tlip  value  of  the  old  one. 
At  a  court  for  the  revision  of  the  list  of  wlfls 
for  the  polling  district  of  Stretford,  in  the 
eaistern    division    of     the    connty    of    La 
Thomas  Surwood,  described  on  the  list  of , 
claiming  to  be  entitled  to  vote  for  the  townsUprf 
Stretfoi-d  as  follows : 


Name. 


Place  of 
abode. 


Nature  of 
qualification. 


4,OUMl8tout'.      L<«MhoId     %ui51^5 

Surwood,  Thoa.   street,  8tret-   houa«>a,  term      vt^'^^tS. 

ford.  OTer6U7e«»      Jro.      1^    «■► 


\ 


was  dul}'  objected  to.  The  said  Thomas  SnnitioA 
had  no  qualifying  interest  whatever  in  the  hosM 
in  Bold-street,  but  he  was  a  snb-lessee  for  a  period 
of  not  less  than  sixty  years,  and  was  in  atb^ 
occupation  of,  No.  4^  Gladstone-street. 

*Y[Vi<^  ^<^«c ^^ax\^  ^s^SsAAtsCNa  4^  OhMbtoOMMl 
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over  r>2.,  but  nuder  lOZ.,  ovor  and  above  nil 
rente  an^l  cluirges  payable  out  of  or  in  respect  of 
tbe  same. 

It  was  contended  on  behalf  of  the  claimant  that 
the  5th  section  of  the  Representation  of  tlie  People 
Act  1867  extended  to  the  case  of  a  sub-lessee  as 
well  as  to  that  of  a  lessee,  and  that  such  sect.  •*>  was 
in  snbstitation,  and  was  substantially  a  re|)oal  of 
that  paH  of  the  20th  section  of  the  2  Will.  4, 
c  45,  which  relates  to  the  clear  yearly  value  of 
leaooholds,  notwithstandinc?  the  5()th  and  fOUth 
flections  of  the  said  Act  of  1867. 

The  revising  barrister  considered  that  the 
claimant's  case  did  not  come  within  the  5th  section 
of  the  Representation  of  the  People  Act  18(57, 
becanse  he  was  not  entitled  to  the  said  house, 
either  as  lessee  or  assignee,  for  the  unox  .ired 
residae  of  any  term  originally  created ;  s(icoiully, 
that  the  claim  could  not  be  Hupport<Hl  under 
the  20th  section  of  the  Reform  Act  (2  Will.4,  c.  45), 
hecaose  the  said  house  was  not  of  tlie  clear  yearly 
valne  of  not  less  than  101. ;  and,  thirdly,  that  the 
■■id  two  Acts  could  not  be  construed  as  if  the  last 
part  of  the  said  20th  section  of  the  Act  of  Will.  4, 
beginning  with  the  words  "  Pi*ovided  always," 
Armed  part  also  of  the  said  5th  section  of  the  Act 
of  1867.  He  therefore  disallowed  the  said  claim  of 
the  said  Thomas  Surwood,  and  struck  his  name  off 
the  list  of  claimants,  deciding  that  to  entitle  a 
person,  being  only  a  sub-lessee  of  premises,  to  vote 
m  the  election  of  a  knight  of  the  shire  to  serve  in 
Parliament  for  the  said  division  of  the  said  county, 
BQch  premises  must  be  of  the  clear  yearly  value 
of  not  less  than  10/.  over  and  above  all  rents  and 
char|^  as  aforesaid.  If  the  court  should  be  of 
opinion  that  the  decision  was  wrong,  then  the 
name  of  the  said  Thomas  Surwood  must  be  in- 
serted in  the  list  of  the  said  claimants. 

Joshua  WiUinms,  Q.  C.  {Edwards  with  him)  for 
the  appellant. — ^The  right  of  voting  by  leaseholders 
was  originally  created  by  2  Will.  4,  c.  45,  and  the 
flOth  section  of  that  Act  throws  light  on  the  5th 
flection  of  the  Representation  of  the  People  Act 
(90  A  31  Vict.  c.  102).  The  under  lassee  is  quite 
as  mnch  a  lessee  as  the  lessee  of  a  freehold,  and  so 
entitled  to  a  vote.  The  two  statutes  are  to  be  read 
together.    He  referred  to 

H  arlmrUm  v.  Oveneerg  of  Denton^  23  L.  T.  Bep.  N.  S. 
789;  L.  Bep.  6  C.  P.  267. 

No  counsel  appeared  to  argue  on  the  ether  side. 

Wellbs,  J. — ^I  am  of  opinion  that  this  appeal  is 
well  foondod.  The  revising  barrister  seems  to 
have  oome  to  the  conclusion  that  the  under  lessee 
vafl  not  a  lessee  within  the  5th  section  of  the 
fiepreeentation  of  the  People  Act,  which  defines  who 
ifl  entitled  to  be  registered  as  a  voter  and  to  vote 
lor  members  of  Parliament,  that  is  to  say,  every- 
one who  is  of  foil  a^  and  not  subject  to  any  legal 
faioapacity,  and  is  seised  at  law  or  in  equity  of  any 
byodfl  or  tenements  of  freehold,  copyhold,  or  any 
other  tenure  whatever  for  his  own  life  or  the 
life  of  another,  or  for  any  lives  whatsoever,  or 
for  any  larger  estate  of  the  clear  yearly  vnlue  of 
not  lem  than  five  nounds  over  and  above  all  rents 
flod  charges  payable  out  of  or  in  respect  of  the 
Mmr  or  who  is  entitled  either  as  lessee  or  assignee 
lo  any  lands  or  tenements  of  freehold  or  of  anj 
other  tennre  for  the  unexpired  residue,  whatever  it 
may  be,  of  any  term  originally  created  for  a  period 
of  not  less  than  sixty  years,  of  the  clear  yearly 
vafaie  of  not  less  than  five  pounds  over  and  above 
oil  rente  and  chxtfges  payable  out  of  or  in  respect 


of  the  same.  The  revising  barrister  did  not 
soem  to  come  to  his  conclusion  on  the  notion 
that  the  leiiso  was  the  less  a  lease  beoaiHo 
the  claimant  wiis  an  under  tenant,  but  because 
the  claimant  was  not  entitled  to  a  veto  unless  ho 
was  lessee  or  assiguee  of  the  lease.  The  language 
of  the  statute  is  for  any  term  originally  created  for 
a  period  of  not  less  than  sixty  years,  and  it  does 
not  exclude  a  voter  because  he  has  only  thirty  years 
or  twenty  years  of  his  term  remtiining,  so  long  as 
at  the  crciition  of  the  term  it  exceeded  sixty  years, 
although  part  of  that  time  has  expired.  But  all 
doubt  is  clejired  up  when  we  turn  to  the  20th 
section  of  2  Will.  4,  c.  45,  which  gives  a  vote  to 
every  male  person  of  full  age  who  shall  be  entitled 
either  as  lessee  or  assignee  to  any  lands  or  tene- 
ments, whether  of  freehold  or  any  other  tenure 
whatever,  for  the  unexpired  residue,  whatever  it 
may  be,  of  any  term  originally  created  for  a  period 
of  not  less  than  sixty  years,  of  the  (rlear  yearly 
value  of  not  less  than  10^  over  and  above  all  rents 
arid  charges  ])ayable  out  of  the  same ;  and  then  the 
proviso  at  the  end  of  the  section  provides  that  the 
sub-lessee  or  assignee  of  any  underlease  shall 
have  a  right  to  vote  if  he  be  in  actual  occupation. 
The  proviso  is  not  declaratory  that  the  lessee  is  the 
same  as  the  sub-lessee,  but  it  says  that  as  a  sub- 
lessee is  a  lessee,  and  as  great  abuses  might 
follow  by  splitting  up  votes,  a  check  shall 
be  put  on  the  practice,  and  that  no  one  shall 
have  a  right  to  vote  in  respect  of  any  term 
of  sixty  years,  unless  he  shall  be  in  occupation 
of  the  premises.  The  case  of  Warburfon  v. 
TJie  Overseers  of  the  Township  of  Dmton  (L.  Rep. 
6  C.  P.  267;  23  L.  T.  Rep.  N.  S.  729)  is 
binding  on  us,  for,  bv  the  construction  of 
the  5tn  section,  we  held  that  a  person  to  be 
entitled  to  a  vote  under  its  provision  must 
be  lessee  of  a  corporeal  hereditament  which 
could  be  the  subject  of  occupation,  or  assignee 
of  such  an  hereditament,  and  that  a  chattel 
rent-charge,  though  originally  created  for  more 
than  60  years,  does  not  confer  a  vote ;  and  we 
are  equally  bound  to  hold  that  the  5th  section 
includes  the  case  of  a  sub-lessee.  The  difficulty 
of  the  case  of  a  sub-lessee  not  in  occupation 
docs  not  arise  here  ;  when  it  does  present  itself 
for  our  decision,  it  will  bo  a  question  of  diffi- 
culty whether  the  proviso  at  the  end  of  the  20th 
section  is  to  be  read  in  or  not ;  if  it  is  to  be  road 
in,  all  diflBculty  will  vanish,  but  at  present,  we  are  not 
called  upon  to  deliver  judgment  upon  that  point. 

Byles,  J. — I  am  of  the  same  opinion  u|)i*n  the 
question  which  is  now  before  us.  I  have  nothing 
further  to  add. 

Brett,  J. — 1  am  of  the  same  opinion.  I  think 
the  question  comes  within  the  Representation  of 
the  People  Act,  and  I  should  have  thought  so 
if  it  haa  stood  alone.  It  applies  to  the  state  of 
things  when  the  lease  was  made.  The  first  part 
of  the  section  repeats  in  terms  the  19th  section 
of  the  Act  of  2  Will.  4,  c.  45,  and  looking  to 
the  provisions  in  the  20th  section,  the  real  effect 
is  not  to  oreate  a  new  franchise,  but  to  lower 
the  value  from  lOZ.  to  bl.  Considering  also  the 
56th  and  59th  sections  of  the  Representation  of 
the  People  Act,  we  must  read  the  franchises 
oonferrea  in  addition  to,  and  not  in  substitution 
of,  any  existing  franchises,  except  where  it  would 
be   inconsistent  with   the  tenor  of  former  Acts 

to  do   so.  DoCUiOU  Ye.«QT«fi^ 

Attorney  for  ap^WaxvXi^^  BVu-a  wA  OVwV^rt^i* 
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COUBT  OF  QUEEITS  BEITCH. 

Reported  by  J.  Shobtt  and  M.  W.  McKbllak,  E^xira., 

Barristers-at-Law. 


Saturday,  Jan.  20, 1872. 
Dixon  (app.)  v.  Cockett  (resp.) 

8u7nmary  juriBdlction  of  justices — Bond  fide  claim 
of  right — E.f press  jtrouision  for  settlement  of  dis- 
putes. 
A  private  Act  of  Parliametit,  incoi'pnrating  a  hridijo 
conhpanif,  and  mahling  them  to  take  certain  maxi- 
mum tolls,  which  the  company  by  resolution  mifjht 
diminish  and  alter,  provided  for  the  settlement  of 
disjmted  tolls  by  a  justice,  by  way  of  arhitratioti. 
By  a  subsequent  section,  if  any  colUrfor  should 
demand  or  take  a  greater  or  less  toll  from  any 
Iterson  than  he  should  h'  authorised  to  do  by  virtue 
of  the  Act  or  resolutions  under  it,  or  fthould  de- 
mand or  take  a  toll  from  a  person  exempt  from 
the  jyaymmt  thereof,  he  teas  to  forfeit  a  sum  hss 
than  5Z.  upon  an  ijiformation  before  justices. 
The  respomfent,  afoot  pasi^engvr,  paid  the  appAlant, 
the  collector  of  tolls,  upon   d*^mand,   a    toll   the 
second  time  the  same  dny,  and  laid  an  informa- 
tion befvre  justices  against  the  appellant  for  d*'- 
nianding  it.     Th^re  was  no  exemption  in  the  Art 
upon  a  passenger^s  crossing  the  bridge  a  second 
time  in  tlie  same  day ;  but  it  was  admitted  thai 
from  the  passing  of  the  Act,  forty  years  befor*^ 
until  this  demand,  no   passenger  ever  had  paid 
under  such  circumstances.    No  resolution  of  ex- 
emption, hmcever,  was  in  existence.     The  justices, 
convicted,  notwithstanding  the  appellants  assertion 
of  a  bond  fide  claim,  of  right. 
Held,  upon  a  case  stated  by  the  justices,  that  as  there 
was  a   particular  provision   in  the  Art  for  the 
settlement  of  such  a  dispute,  the  information  ought 
to  have  been  dismissed ;  also  that  the  fa-ct  (ffoiiy 
years'  practice,  although   evidence  of  exemption, 
was  not  conclusive. 
This  was  a  case  stated  by  two  of  Her  Majesty's 
justices  of  the  peace  in  and  for  the  parts  of  Lindsey, 
in  the  county  of  Lincoln,  under  the  stat.  20  &  21 
Vict.  c.  4^3,  for  the  purpose  of  obtaininc:  the  opinion 
of  the  court  on  questions  of  law,  which  arose  as 
hereinafter  stated. 

At  a  petty  sessions  holden  at  Lincoln,  in  and  for 
the  said  parts  of  Lindsey,  on  the  l<.>th  Juno  1871, 
an  information  prefeiTcd  by  Wm.  Cockott,  of 
Dunham-on-Trent,  in  the  county  of  Nottingham 
(hereinafter  called  the  respondent),  against  Wm. 
Dixon,  of  Newton,  in  the  said  jmrts,  collector  of 
tolls  (hereinafter  called  the  appellant),  charging 
for  that  on  the  24th  May  1871,  in  the  parish  of 
Newton,  in  the  said  parts  of  Lindsey,  the  said  "VVm. 
Dixon,  the  toll  collector  of  a  bridge  called  Dunham 
Bridge,  did  unlawfully  demand  and  take  from  the 
said  Wm.  Cockett  the  sum  of  Id.,  as  and  for  the 
toll  of  a  foot  passenger  over  the  said  bridge,  he 
the  said  Wm.  Cockett  being  exempt  from  the  pay- 
ment of  such  toll  by  reason  that  no  more  than  one 
fuU  toll  should  be  taken  for  or  in  respe(*t  of  the 
same  foot  passenger  in  any  one  day  for  passing 
and  rcpassmg  any  number  of  times  through  the 
said  toll  gate  or  toll  bar  at  Dunham  Bridge  afore- 
said, he  the  said  William  Cockett  having  previously 
paid  the  sum  of  Id.  for  toll,  contrary  to  the  stat. 
11  Greo.  4,  c.  Ixyi.,  and  the  rules  and  regulations 
made  thereunder,  was  heard  and  determined,  the 
said  parties  respectively  being  then  present,  and 
npoa  Buch  Jbeanngtheappellaut^as  duly  cou^cteCi 


of  the  said  offence,  and  the  justioes  adjudged  him 
for  his  said  otfence  to  forfeit  and  pay  the  smn  of 
t>(i.  to  be  paid  and  applied  aocording  to  law,  and 
also  to  pay  to  the  said  respondent  the  sma  of 
U.  V2s.  tv/.,  for  his  costs  in  that  behalf;  and  if  tlie 
said  several  sums  should  not  be  paid  foiihwidi, 
they  ordered  that  the  same  should  be  leried  bj 
distress  and  sale  of  the  goods  and  chattds  of  tae 
said  appellant,  and  in  default  of  sufficient  distnn 
they  lidjudged  the  said  appellant  to  be  impmned 
in  the  house  of  correction  at  Kirton  in  the  sid 
I^Nirts,  and  there  kept  to  hard  labour  for  the  ipaoe 
of  seven  days,  unless  the  said  several  sums  and  aD 
costs  and  (charges  of  the  said  distresa,  and  of  the 
commitment  and  conveying  of  the  said  appribirt 
to  the  said  house  of  correction,  shoold  be 
paid. 

And  whereas  the  applicant  being 
with  this  determination  apon  tbe  hearing  of  the 
said  information  as  being  erroneous  in  point  of 
law,  had  in  pursuance  of  sect.  2  of  the  aaia  statafie 
of  20  &  21  Vict  c.  43  duly  applied  to  the  jnsboM 
in  writing  to  state  and  sign  a  case,  setting  forth 
the  facts  and  grounds  of  such  detenninatiOB  fir 
the  opinion  of  this  court,  and  had  duly  entend 
into  a  recognisance  as  required  by  the  said  statute 
in  that  behalf. 

Therefore  the  said  justices  in  compliance  wiA 
the  said  application,  and  the  provisions  of  the  nid 
statute,  and  by  consent  of  the  said  parties,  stated 
and  signed  the  following  case: 

Tlie  Act  11  Geo.  4,  c.  Ixvi,  contains  the  (hOowiif 

provisions : 

By  clanAe  GO,  that  as  soon  as  the  said  bridgv  efaell  te 
Duufe  fit  for  the  paf<8ago  of  carriages,  hoiaee,  otttUs,  ad 
pasi^engerH.  it  shall  and  maj  be  lawfnl  for  the  eakl  oa» 
pany.  or  the  committee  of  maiuhgemeiit,  or  the  eoDeelv, 
to  be  appointed  by  the  said  company  or  oommittee,  or  k| 
any  le^Heo  or  lePHces  of  the  tolls  from  time  to  tiflM,  aadst 
all  times  hereafter,  to  demand,  collect,  and  rooeiTe,bclDn 
any  horses,  beasts,  cattle,  carriages,  or  foot  paoMBgei^ 
shall  be  permitted  to  pass  over  the  said  bridge,  or  tlwoa^ 
any  gate  to  be  erected  by  Wrtne  of  this  Act  aeroai  tti 
approaches  thereto,  such  tolls  as  the  said  oommaj  ihdi 
from  time  to  time  think  proper,  not  exceeding  toe  ra 
tive  snms  foUoii^'ing,  that  is  to  say : 

Tolltt   (amongst  others).    For   ereiy    foot 
except  the  person  employed  in  driving  any  waggoa,  cart, 
or  other  such  like  carriage,  the  sum  of  onie  penny. 

By  clause  70,  Provided  always,  and  it  ia  fsrtfc* 
enacted  that  no  more  than  one  foil  toll  shall  he  taken  fir 
or  in  respect  of  the  same  horses,  beasts,  or  cattle  in  WKf 
one  day  for  passing  and  repassing  any  nnmber  of  tOMi 
through  the  said  toll  gate  or  toll  bar  to  be  erected  bf 
virtue  of  this  Act. 

By  clause  84,  And  be  it  further  f*naqted  that  if  of 
dispute  or  disputes  shall  happen  respecting  the  dtnui 
ing,  or  taking,  or  the  payment  of  toll,  or  aboat  lit 
amount  of  the  toll  due,  or  the  charges  of  maikiw,  ha^ 
ing,  or  selling  any  distress  for  the  recovery  of  &e  wA 
toUs,  such  dispute  shall  be  settled  and  determiBed  If 
some  justice  of  the  peace  for  the  said  coonty,  liberty,  • 
place,  in  which  respectiToly,  such  disnote  or  dispiia 
shall  happen,  who,  upon  application  maaeto  him  forttSi 
purix>:*e,  shall  examine  the  matter  on  the  oath  of  tito 
parties  or  other  witness  or  witnesses  (which  oath  eedk 
justii-e  is  hereby  authorised  to  administer),  and  lUl 
detennine  the  amount  of  the  tolls  due,  and  other  ■star 
in  dispute  between  the  parties,  and  may  also  award  eadk 
costs  and  charges  to  either  party  as  to  the  aiid  juftki 
shall  appear  rignt  and  proper ;  all  which  ooeta  and  mtpa 
shall  and  may  be  levied  and  recovered  in  caae  of  noi 
ment  tliereof  forthwith  by  distress  and  sale  of  the ; 
and  chattels  of  the  person  or  persons  awarded  ordii 
to  pay  the  same  by  warrant  under  the  hand  aad 
of  such  justice,  rendering  the  oveiplns,  if  aaj , 
demand,  after  deducting  the  costs  and  charges  cfa 
I  such  distress  and  sale  to  the  person  or  peeauns  wt«we 
\  goo^vsA^baX^/^^BA^Wi^heeaaodiBtraiasdaadiali 
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Bj  danfio  85,  Ck)lleatoni,  &o.,  aro  not  to  be  doomed  in- 
oomoeteut  witncsf>oa  in  any  dispatc,  suit,  or  litigatii^n, 
toacning,  or  iu  uuywiso  relating  to  the  said  toUn. 

By  oUoBe  86,  That  it  shall  be  lawful  for  the  Raid 
oompaiiy,  and  they  are  hereby  empowered  from  time 
to  tune  to  leasen  or  redace  all  or  any  of  the  tolls  by 
thia  Aot  granted,  and  for  such  time  or  times  as  they 
the  said  oomi>any  shall  think  proper,  and  from  time  to 
time  afterwards  to  advance  any  oi  the  tolU  so  lessened 
or  reduced  to  any  snm  or  sums  of  money  not  oxueodin^ 
the  respeotiye  tolls  granted  by  this  Act :  Providmi 
alwa/a  that  it  shall  net  bo  lawful  for  the  said  com- 
pA^y  to  lessen  or  roduco  the  s<iid  tolls  or  any  of  them 
without  the  consent  of  thruo-fourths  in  valuo  of  the 
erBditora  on  the  said  tolls  respoctively :  and  no  toll 
shAU  be  lessened,  reduced,  or  advanced  unless  at  a  meet- 
ing of  the  said  company,  of  which  twenty-one  days'  public 
iK^ee  shall  be  given. 

By  clause  88,  The  tolls  may  be  leased. 

By  clause  1)0,  That  all  and  every  toll  collector,  being 
lessee  of  the  said  toUi^,  or  appointed  either  by  any  such 
lessee  or  lessees,  or  by  the  Haid  company  or  committee 
of  management  to  collect  the  tolls  by  this  Act  granted, 
shall  Mid  he  is  hereby  rt*qnired  to  place  his  christian  and 
surname,  painted  on  a  board  in  legible  characters  in  the 
front  or  some  other  conspicuous  part  of  the  toll  house  or 
ton  gate,  immediately  on  his  coming  on  duty  ....  and 
■half  continue  the  same  so  placed  during  the  whole  time 
he  shall  be  upon  such  duty ;  and  every  such  collector 
shall  place  or  cause  to  be  placed  on  the  front  of  the  toll 
house  or  toll  gate  at  which  such  collector  shall  bo  sta- 
tioned, the  board  hereinbefore  directed  to  be  provided, 
containing  the  usual  name  of  the  bridge,  and  of  the  toll 
gate  whereon  the  board  shall  be  fixed,  and  also  the  list 
m  the  .tolls  payable  at  such  bridge  or  g  te  ;  and  if  any 
oolleotor  of  the  sfud  tolls  shall  not  place  such  boards 
respectiTely  as  aforesaid,  and  keep  the  same  thero  during 
the  time  aforesaid,  or  shall  demand  or  take  a  greater  or 
leaa  toll  from  anv  person  than  he  shall  be  authorised  to 
do  by  yirtue  of  this  Act,  or  of  the  orders  and  resolutions 
of  the  company  or  committee  of  management,  made  in 
pnrananoe  thereof,  or  shall  demand  and  take  a  toll  from 
any  person  or  persons  who  shall  be  exempt  from  the  pay- 
ment thereof  and  claim  such  exemption,  or  shall  refuse 
to  permit  ot  suffer  or  shall  in  anywise  hinder  any  person 
or  persons  from  reading  such  boards  respectively,  or 
■hall  refuse  to  tell  his  christian  or  surname  to  any  per- 
son or  persons  who   shall  demand  the  same  on  having 
pud  ths  said  tolls  or  any  of  them,  or  shall  refuse  to  give 
»  tiokei  denoti^  the  payment  of  toll,  or  shall  in  answer 
to  sueh  demand  give  a  false  name  or  names,  or  upon  the 
leyal  toll  being  naid  or  tendered  shall  unnecessarily  de- 
tain or  wilfully  oostrnct,  hinder,  or  prevent  any  horse, 
beast,  oattle^  carriage,  or  passenger  from-  passing  over 
the  said  bridge  or  through  the  said  toU  gate,  or  shall 
Bake  use  of  any  scurrilous  or  abusive  language  to  any 
proprietor,  treasurer,  clerk,  surveyor,  or  other  officer,  or 
any  passenger  or  passengers,  then  and  in  every  such  case 
ly  such  toll  collector  shall  forfeit  and  pay^  any  sum 
ezoeeding  5i.  for  every  such  offence,  as  the  iustico  or 
ttoee,  before  whom  the  information  shall  be  mid,  shall 
adjndce,  to  be  zecoyered  and  applied  as  hereinafter  men- 

B|y  olaase  104,  That  if  any  person  shall  think  himself 
or  heraelf  ag|frieved  by  anything  done  in  pursuance  of  this 
Aet  (exoept  m  such  cases  whore  the  final  determination 
ia  direoted  by  this  Act),  and  for  which  no  particular 
■nthnd  of  relief  hath  been  hereby  appointed,  such  person 
■ay  ai^Malto  the  juaticea  of  the  peace  at  any  general  or 
qnartar  sessions  oi  the  peace  to  be  holden  in  and  for  the 
ooanty  or  pcurts  in  which  the  cause  of  complaint  ahall 
arise. 

^e  following  facts  were  proved  and  found  by 
thejostioes : 

l%At  the  said  bridge  hod  been  erected  and  built 
■boat  thirty-seven  years. 

That  the  company  (called  the  Dunham  Bridge 
Oompanj)  on  the  completion  of  the  said  bridge 
Opened  the  same  for  the  accommodation  of  the 
pablicb  ftnd  by  their  agents  entered  into  the  receipt 
of  the  tolls  on  their  own  account,  and  so  continued 
ta  reoMTe  them  for  upwards  of  a  year. 

That  the  said  com^iany  bus  since  then  lot  the 


said  tolls  on  lease ;  but  on  two  subsequent  occa- 
sions it  hius  boen  in  receipt  of  the  tolls  on  its  own 
account. 

That  on  the  opening  of  the  bridge  for  traffic,  a 
toll  board  with  a  list  of  the  tolls  was  hung  up  at 
the  cntninco  of  the  bridge,  such  list  being,  in  fact, 
a  copy  of  the  Ust  of  the  maximum  amount  of  tolls 
authorised  by  the  Act;  but  the  said  board  con- 
tained no  reference  to  the  exem[)tion  from  toll 
under  the  Act. 

That  the  company  had  let  the  tolls  arising  and 
becoming  payable  under  the  said  Act  to  the  pre- 
sent lessees  tor  two  previous  separate  terms,  and 
lastly  for  a  third  torm  as  and  from  the  18th  April, 
1871,  for  three  years,  at  227/.  i)er  annum,  to  three 
persons,  nained  Thomas  Bower,  John  Richard 
Bower,  and  Emx'h  Blackbourno.  By  the  indenture 
of  lease,  the  bridge,  the  toll  house,  **  and  all  and  all 
manner  of  tolls  whatsoever  arising  or  to  arise  and 
become  payable  during  the  continuance  of  the  term 
hereby  demised  at  the  said  toll  bar  or  toll  gate 
respectively,  by  virtue  of  the  said  recited  Acts  of 
Parliiiment,"  were  demised  to  the  said  lessees. 

That  the  said  company  and  their  lessees  from 
the  o]jeniiig  of  the  said  bridge  to  the  time  alleged 
in  the  said  information,  demanded  one  penny  for 
each  passenger  for  passing  and  repassing  any 
number  of  times  in  one  day,  and  no  more  than  one 
penny  has  ever  been  chargeil  by  the  said  company 
during  the  three  sei)arate  terms  when  the  said 
company  was  in  receipt  of  the  said  tolls  on  its  own 
account. 

That  at  the  time  stated  in  the  information  the 
appellant  denumded  and  claimed,  as  of  right,  one 
|x;imy  of  the  respondent  for  passing  over  the 
bridge,  namely,  both  in  passing,  and  a  second 
jienny  for  repassing. 

It  vras  contended  on  the  part  of  the  appellant 
that  he  was  of  right  entitled  to  levy  a  toll  of  one 
penny  on  each  passenger  for  each  tune  he  might 
pass  over  the  bridge  through  the  toll  bar  or  toll 
gate  erected  across  the  appi'Oiich  to  such  bridge ; 
tbat  the  tolls  set  out  in  the  Act  of  Parliament,  and 
specified  on  the  toll  botird,  entitled  him  to  do  so ; 
and  that  there  being  an  exemption  in  favour  of  the 
same,  horses,  beasts,  or  cattle  in  any  one  day  pass- 
ing and  repassing  any  numbcT  of  times  through 
the  said  toll  gate  or  toll  bar,  and  not  in  favour  of 
foot-jMissengers,  duly  entitled  him  to  such  toll ;  and 
tliat  the  justices  had  no  jurisdiction  under  that 
fonn  of  summons  to  determine  the  question,  as 
the  appellant  claimed  the  toll  as  a  matter  of 
right. 

The  respondent  contended  that  the  appellant 
was  only  authorised  to  levy  snch  tolls  as  tne  said 
company  should  from  time  to  time  think  proper, 
and  not  the  tolls  mentioned  in  the  Act ;  that,  al- 
though he  was  bound  to  admit  that  the  board  was 
evidence  of  the  tolls  leviable,  yet,  as  the  board  wag 
silent  as  to  the  exemptions  under  the  Act,  it  was 
only  reasonable  to  suppose  that  exemptions  made 
by  the  compimy  were  also  omitted. 

It  was  also  stated  on  behalf  of  the  respondent, 
and  admitted  by  the  ai)pellant,  that  theiv  is  not 
in  existence  any  minute  of  the  company  either 
adopting  the  table  of  tolls  in  the  Act,  or  making 
any  other  table.  The  respondent  tliei*efore  con- 
tended that  the  fact  of  the  company  and  its 
lessees  living  for  so  many  years  exempted  foot 
passengers  from  more  than  one  pavmont,  must 
he  taken  as  evidence  of  the  GOta.\ydxw^  Ws'xtv^  tc\m\s^ 
such  aa  cxem^^tioa  ^\xeTv  ^x«iS[m\%  >^<^\c  Nxi^Ns^  ^ 
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tolls,  and  that  the  appellant  by  having  demanded 
a  second  toll  had  contraTcned  the  Act  of  Parlia- 
ment. 

The  justices  being  of  opinion  that  the  84th  sec- 
tion of  the  Act  gave  them  authority  to  settle  dis- 
putes with  regard  to  the  tolls,  overruled  the  ap- 
pellant's objection  to  their  jurisdiction ;  and  they 
were  of  opinion  that  the  company  in  making  their 
scale  of  tolls  exempted  foot  passengers  from  pay- 
ing toll  for  passing  or  repassing  any  number  of 
times  after  the  first,  and  they  gave  their  determi- 
nation in  manner  aforesaid. 

The  questions  for  the  opinion  of  the  court  were : 
first,  whether  the  justices  had  any  f)ower  to  de- 
ti'rniinc  the  question  under  the  said  summons,  as 
the  lessees  claimed  the  toll  as  a  matter  of  right, 
the  question  being  one  of  law  ;  secondly,  whether 
the  lessees  were  entitled  under  the  circumstances 
to  claim  a  penny  each  time  every  foot  passenger 
passed  or  repassed  over  the  said  bridge,  and 
whether  the  justices  were  right  in  convicting  the 
appellant. 

If  the  court  should  be  of  opinion  that  the  said 
conviction  was  legally  and  properly  made,  and  the 
appellant  is  liable  as  aforesaid,  then  the  said  con- 
viction is  to  stand ;  but  if.  the  court  should  be  of 
opinion  otherwise,  then  the  said  information  is  to 
be  dismissed. 

Cave  for  appellant. — ^This  was  a  matter  which 
ought  to  have  been  determined  by  arbitration 
under  clause  84,  and  not  u{K)n  an  information 
under  clause  90.  It  may  be,  that  upon  a  claim  for 
excessive  toll,  after  the  determination  of  a  justice 
under  clause  84,  a  collector  may  be  con^-ictea  sum- 
marily. Here,  however,  there  had  been  no  such 
determination,  and  the  hfmd  jule  claim  of  right  by 
the  appellant  was  sufficient  to  oust  the  jurisdiction 
of  the  justices  upon  a  summons.  Also  there  was 
no  evidence  of  any  resolution  or  meeting  of  the 
bridge  committee,  both  of  which  are,  by  clause  86, 
necessary  preliminaries  to  any  alteration  of  the 
tolls  from  those  provided  by  the  Act.  [Black- 
BiTRN,  J. — ^The  justices  have  found  as  a  ftict  that 
this  alteration  was  made,  and  we  cannot  upset 
their  finding,  unless  we  consider  that  there  was  no 
evidence  to  sup|X)rt  it.] 

J.  W.  Mellor  for  res|>ondent. — Unless  the  justices 
had  jurisdiction  under  clause  90  to  hear  and  decide 
this  infoimation,  they  liad  no  power  to  st4ite  this 
case,  nor  could  the  apjiellant  in  any  way  take  the 
opinion  of  this  court.  By  Jervis's  Act,  20  &  21 
V  ict.  c.  43,  s.  2,  "  After  the  hearing  and  determi- 
nation by  a  justice  or  justices  of  the  peace  of  any 
information  or  complaint,  which  he  or  they  have 
power  to  determine  m  a  summary  way,  by  any  law 
now  in  force  or  hereafter  to  be  made,  either  jiarty  to 
the  proceeding  before  the  said  justice  or  justices 
may,  if  dissatisfied  with  the  said  determination,  as 
being  erroneous  in  point  of  law,  apply  in  writing, 
withm  three  days  after  the  same,  to  the  said  justice 
or  justices,  to  state  and  sign  a  case,  setting  forth 
the  facts  and  the  grounds  for  such  determination, 
for  the  opinion  thereon  of  one  of  the  Superior 
Courts  of  law,  to  be  named  by  the  party  applying." 
If,  therefore,  the  justices  have  exccMsded  their  juris- 
diction, this  court  cannot  review  their  decision: 
Flnnnagan  v.  Overseers  of  Bishopsweannouth  (27 
L.  J.,  M.  C,  47).  [Lush,  J. — Cases  are  continually 
stated  with  the  object  of  raising  the  question  of 
the  justices*  jurisdiction.]  By  clause  84  of  the 
local  act,  the  justice  sball  determine  a  dispute 
brought  before  him  under  that  proviBion,  and  &uc\l 


determination  is  excepted  in  clause  104  from  the 
provision  for  apf)eal  to  Quarter  sessions. 

Cove  not  heard  in  reply. 

Blackburn,  J. — In  this  case  one  or  two  questioni 
depend  upon  the  construction  of  the  local  Act  re- 
ferred to,  but  the  main  point  upon  which  our  ded- 
uion  is  required  is,  whether  this  proceeding,  which 
is  clearly  a  summary  conviction  under  we  90th 
section,  was  rightfully  adopted  by  the  justices  under 
the  circumstances.      Now  if    that    8ecti<xi  stood 
alone,  we  should  have  first  to  apply  the  ^enenl 
principle  that,  in  cases  which  are  rendered  hMe  to 
the  summary  jurisdiction  of  justices,  a  bond  ^ 
claim  of  right  on  the  defendant's  part  is  sufficient 
to  oust  the    jurisdiction.     The    Legislature  has 
thought  fit  not  generally  to  trust  such  a  tribmud 
with  questions  of  title,  which  its  members  are  not 
at^cu.-tomed  to  deal  with.    There  are  no  doubt  cer- 
tain cases  concerning  which  the  summary  jurisdic- 
tion granteo  by  statute  would  be  inoperative,  un- 
less the  justices  assume  power  to  investigate  ques- 
tions of  title ;  for  instance,  the  case  of  an  encroscfa- 
ment  under  the  Highway  Acts,  which  we  have  often 
held    to  bo  within  the   jurisdiction  of  justices. 
although  a  Question  of  title  only.     Had  sect  90 
stood  alone,  there  might  too  have  been  difficoltieB 
as  to  its  interpretation :  but,  in  my  opinion,  thej 
need  not  now  be  considered ;  for  here,  dj  this  Act, 
a  peculiar  tribunal  is  appointed  for  the  particaltf 
purpose  of  settling  all  disputes  of  this  kind,  and 
we  are  bound  to  read  the  whole  Act  together.  The 
justices  should,  I  think,  have  decided  not  to  hear 
this  case  upon  the  information  before  them;  thej 
should  have  said,  as  objection  is  taken  to  our  sam- 
mary  jurisdiction,  we  are  bound  at  all  events  to 
consider  whether,  under  the  provisions  of  the  Act, 
this  dispute  between  the  parties  cannot  be  other- 
wise determined.    They  might  have  dismissed  this 
charge  against  the  collector,  and  suggested  an  ap- 
plication by  the  respondent  in  pursuance  of  sect 
8-1,  not  against    the  collector,  but    against  the 
lessees.    The  justices  here  seem  to  have  thou^ 
correctly,    that    they    had     jurisdiction     to    de- 
termine  this  question   of    title  under  that   sec- 
tion ;  and  th^  were  incorrect  in  thinking,  upon  the 
whole  Act  considered  together,  that  ther  had  i 
summary  jurisdiction   under  sect   90,   after  the 
objection  taken  by  the  appellant.     They  made  i 
mistake  in  a  matter  of  law,  and  the  information 
ought  to  have  been  discharged.      On  the  other 
points  discussed,  it  is  not  necessary  that  we  should 
express  an  opinion :  but,  for  the  future  guidance  of 
the  justices  and  the  parties  interested,  we  maj 
mention  our  opinion  that,  under  sect.  104^  there  n 
given  an  appeal  to  quarter  sessions  from  an  Ofder 
made  under  i?ect.  84.    It  appears  that  for  foitj 
years  a  toll  was  never   demanded  from  a  foot 
passenger  twice  in  the  same  day,  and  the  justicei 
concluded  from  that  fact  that  tne  bridge  company 
must  have  formally  resolved  not  to  levy  doabk 
tolls  from  a  passenger  in  one  day.     It  is  xiot  neces- 
sary for  us  to  allude  to  this  point,  but  ire  may  is 
well  say  that,  although  non-user  for  so  long  a  tiiM 
was  evidence  to   create  a  strong  impressian  o^ 
a  formal   exemption,  yet  it  was   not  ocmdnsire. 
^Vhat  we  desire  to  intimate  is,  that  this  fact  should 
be  considered  as  evidence  only.    These  remario^ 
however,  are  to  be  taken  as  obiier.    Oor  decisioB 
is,  that  the  justices  should  have  disnuMed  tiiii 
information. 
Lush,  J. — I  am  of  the  same  opinion.    Tlui  ■ 
\  TLoVt  liiSi  OT^£x  'vxuder  sect.  84^  but  a  oonrictiaa  lader 
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sect.  90.  If  the  later  section  had  stood  alone,  it 
would  have  given  the  juatices  aathoritj  to  docido 
the  loU  due  from  the  respoadent,  and  even  to 
convict  the  appellant  for  raakinK  a  mistaken  but 
innooeat  demand.  But  aa  sect,  oi  expreasl  j  pro- 
vides for  the  settlement  uf  bojid  fi  te  disputes, 
soet.  90  must  have  been  intended  to  treat  of  acts 
which  are  of  the  nature  of  offences. 

Qdain,  J. — I  am  entirely  of  the  same  opinion. 
Jud^TJiCTri /or  appMitnt. 

Attomeja  for  appellant,  Sinann  and  Co. 

Attorneys  for  respondent,  Scott  and  Co. 


Friday,  Nov.  3, 1871. 

REO.  t>.  UOBOAH. 

Loetd    hoard    of  health — Election    of 

Noininaiioa—Q'uxlijieation   of  voter» — 11   ^    12 
Vict.  c.  63,  f(.  22.  24. 

T)^  11  *  12  Vict.  c.  63  {The  Public  Health  Act 
1848),  (.  22,  Bimcto  that  ratepaijen  and  owner* 
of  property  thaJl  he  entitled  to  vote  ai  tlie  election 
Mmemben  of  a  local  board  of  It^alth,  " prooided 
that  no  ovnier  vshatsoaier  shaR  he  entitled  to  vote 
<M  twih,  vmUn,  foiaifen,  dayi  ai  leatt  previouelt/ 
to  the  day  of  imulering  his  vole,  he  ghaM  have 
dttivereiT  to  ike  clerk  of  ilie  hoard  "  a  gtatement 
in  vrriling  of  his  name  and  address,  and  contain- 
ing a  deteription  of  the  nature  of  his  interest  or 
estate  in  the  property,  giving   the  q\iaiijieati»n," 

*"■■■ 

Seld,    that  a   siaiement  of  qualification    delivered 

prior  to  one  annual  election  would  not  r\iffice  for 

another  election  in  the  year  folUncing,  but  must  be 

reneiced. 

Sect.  24  enadt  that  anu  pereon  entitled  to  vote  may 

nominate  for  the    office  of   memher    in    manner 

therein  rpeeified,  but  does  not  require  tlie  person 

nomiitatiny  to  slate  whether  he  does  so  "  ae  ovmer" 

or  "  as  ratepayer."     A  nominator  described  him- 

*Af  in  a  nomination  paper  to  be  "  duly  qualified 

aa  ovmer,"  whereas,  in  fact,  he  was  only  qucUified 

"  aa  rufepoyer." 

Held,  that  the  statement  of  the  natnre  of  the  quali- 

Jication  was  eurplusage,  and  tluit,  at  he  was  duly 

qualified  to  nominate,  his  nominaiion  woe  good, 

notwithstanding  the  error  in  description. 

Motion  for  a  rule  nisi,  cailinjf  on  George  Morgan 

to  show  cause  why  an  information  in  the  nature  of 

B  quo  warranto,  should  not  issue,  calling;  on  him  to 

•how  by  what  authority  ho  exercised  the  office  of 

member  of  the  local  hoard  of  health  for  SheemeBS. 

Anelection.anderll  A12  Vict.  c.  63,  of  members 

of  th«  Sheemess  Local  Board  of  Health  being 

abont  to  be  held,  candidates  were  nominated  on 

tfa«  15th  Sept.  1871,  some  of  them,  amongst  whom 

was  John  Cole,  were  nominated  by  A.  W.  Marks, 

in  «  document  which  fulfilled  the  requirements  of 

meet.  24  of  the  above  Act,  and  was  subscribed  as 

I,    beinr   dalj   qu&lified  u    owner   in   the  distriot, 
Bomiaate  tns  above  to  be  mamber  of  the  local  board. 

A.  W.  Mtan. 

He  notice  necessary  to  ^ve  Marks  a  right  to 
TOto  as  owner  had  been  given  by  him  fourteen 
4ajm  before  the  election  held  in  1870,  and  his  name 
wa>  then  entered  by  the  clerk  to  the  local  board  in 
the  proper  rwiater.  No  subsequent  notice  waa 
mat  m  ny  Uarks,  bnt  his  qualification  as  owner,  in 
3l4A  adM.~7aL.  TIL 


respect  of  the  same  property,  continued  to  exist, 
ana  he  was,  moteover,  qualified  to  vote  as  a  rate- 
payer. 

Upon  the  26th  Sept.  voting  papers  wero  issued. 
They  were  collected  on  the  29th  of  the  same  month, 
and  afterwards  four  persons  wore  declared  by  the 
chairman  (under  aect.  27), to  be  elected,  one  of  whom 
was  Morgan,  and  Cule  w&a  declared  not  to  be 
elected  (although  he  had  obtained  more  votes  than 
Morgan),  on  the  ground  that  his  nomination  was 
void,  Marks  not  being  entitled  to  voteas  owner,  he 
having  omitted  to  send  in  a  notice. 

11  &  12  Yict.  c.  63,  B.  22,  enacts : 

That  the  ratepayers  in  reepeot  of  property  in  the  dis- 
triot for  which  the  election  ie  held,  and  the  owners  of 
anoh  property  ghall  bo  entitlad  to  vote  aocording  to  a 
□ertain  sc&le,  provided  that  no  owner  whataoever  shsU 
be  entitled  to  vote  as  ench.  nnlesa,  foarteen  days  at  least 

Sreviously  to  the  day  of  teoderiDfc  hla  vote,  lie  shall  have 
elivered  to  the  olert  a  Btatemeot  in  writing  of  his  name 
and  addreBB,  and  containing'  a  deaaription  of  tho  natarO 
of  hia  interest  or  estate  in  tho  property  KiTinjc  the  qnali- 
floaCion,  &c. 

Sect.  24  enacts ; 

That  any  person  entiUed  to  vote  may  nominate  for  th* 
o£ae  of  member  of  the  looal  board  of  henlth  hiiaaelf 
(if  qnelifled  to  be  elected),  or  an;  other  perion  or  persons 
BO  qualified  (not  eioeeding  the  nnmber  ot  personi  to  be 
elaotod) ;  and  every  anah  nomination  Bholl  be  in  writing, 
and  shall  atata  the  namos,  residenae,  calling  or  quality 
of  the  persona  nominated,  and  shall  be  aigned  by  the 
party  nominating. 

Michael  in  support  of  the  motion. — A  claim 
to  vote  as  owner  had  been  gent  in  by  Marks 
tirelve  months  previously  to  the  election ;  and 
such  claim  need  not  be  renewed  every  year 
(11  4  12  Vict.  c.  63,  8.  22).  [Cockburn,  C.  J. 
— Is  not  the  language  of  the  final  proviso 
there  too  strong  to  be  overcome.  Tho  owner  is 
not  to  be  entitled  to  vote  as  such  "  unless  fourteen 
days  at  least  previously  to  the  day  of  tendering 
his  vote  "  he  shall  have  delivered  a  statement  in 
writing  of  the  kind  specified.  That  enactment 
was,  I  suppose,  intended  to  ascertain  and  fix  tho 
fact  of  his  bcinfi  an  owner.  And  if  a  notice  givun 
twelve  months  before  the  tender  of  the  vote  would 
be  sufficient,  then  one  given  twelve  yeara  before 
might  do,  although  be  might  since  htkve  changed 
his  ownership.  Losn,  J. — Suppose  he  had  sold 
all  his  property?]  Then  his  vote  would  bo  bad. 
[CocKBURS,  C.  J.— But  is  it  not  the  function  of  tho 
returning  officer  to  sec  that  persons  disentitled  to 
vote  do  not  do  so,  and  not  to  let  them  vote  first 
and  strike  their  votes  out  afterwards.  Mellor,  J. 
— Besides,  how  is  he  to  judge?  Must  he  search 
through  the  voting  papers  of  numerous  bygone 
years?]  He  had  certainly  returned  Marks  as 
•'  owner."  [Lusu,  J.— But  there  can  l>e  no  estoppel 
by  the  act  of  the  returning  officer  if  the  statute 
says  that  notice  shall  be  given  within  fourteen  dnys.] 
Next,  sect.  24  enacts  t^t  any  person  entitled  to 
vote  may  nominate  for  the  office  of  member  of  the 
local  bwrd  of  health  himself  (if  qualified  to  be 
elected),  or  any  other  person  or  persons  so  quali- 
fied (not  exceeding  the  number  of  persons  to  be 
elected.)  It  does  not  say  that  he  is  to  be  qualified 
in  any  particular  manner.  He  is  to  be  "  entitled  to 
vote"  — the  rest  is  mere  surplusage.  [Losh,  J. — IT 
he  had  nominated  himself  "  aa  owner,"  would  ho 
have  been  entitled  to  be  elected  P]  No,  for  he 
would  not  have  been  within  the  terms  of  the 
statute,  and  could  not  have  been  returned.  But 
here  he  was  qnalifiedasTWteDw^t,  ^^tiffii^i^ 
the  eection  Tet^iuiQ^^iTkli,  aMno.  wxr^'^isiWi.Q'- 
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WiLLiAi£S  (app.)  o.  Lkas  (reap.) 


»B. 


notninfttor  w 
troublesome  t( 


CocKBCRN,  C.J. — UpouthielattergroaDd  joamay 
take  a,  rule  nisi,  but  not  on  the  former  point  tbat 
the  notice  given  for  a  previous  election  would 
suffice  for  a  Bubseqneut  one. 

A.  rule  niti  having  been  accordinglj  drawn  up 
in  the  terms  above  stated ; — 

Nov.  20,  1871. — Mrreioelher  showed  canse. — 
No  form  ot  nomination  is  prescribed  by  the  Act, 
but  schedule  A.  gives  the  form  of  voting  paper. 
Tn  that  voting  paper  the  voter  must  state  the 
nurnber  thereof,  his  name  and  address,  and  the 
number  of  votes  "as  owner,"  "as  ratepayer." 
And  the  act  of  nomination  is  an  act  of  voting. 
Thus,  under  sect.  8  of  22  Vict.  o.  35,  where  a 
municipal  borough  is  divided  into  wards,  the 
[>crson  nominating  a  candidate  for  town  councillor 
must  be  entitled  to  voto  for  the  particular  ward  for 
which  he  nominates,  and  if  he  lie  entitled  to  vote 
only  for  another  ward,  his  nomination  and  the 
election  ofthecandidate  are  void  [Reg.v.Parkiii^-m, 
17L.T.Hep.N.S.169;  L.  Rep.  ^  Q.B.I!  ;  37  L.  J., 
&'2,  Q,  B.).  The  person  nominating  in  the  present 
cii^e  ought  to  have  given  the  same  information  to 
the  returning  officer,  as  schedule  A.  requires  in  the 
voting  paper,  [Hasnus,  J.— A  nomination  may 
operate  as  a  vote,  but  it  is  not  ouc.  Cockul'rn, 
aing  officer  might  ea.sily  see  if  the 
_  .1  ratepayer  or  not.]  It  would  bo 
o  the  ofBcer  to  ascertain  the  fact.  If 
wner  entitled  to  vote,  he 
could  not  nominate  as  such ;  but  he  essayed  todo  so, 
whereupon  the  returning  officer  looked  to  see  if 
he  was  an  owner  qunlitied  to  vote  as  such,  and 
foimd  that  he  was  not.  Then  was  it  the  part 
of  the  returning  officer  to  refer  to  tlio  mte 
book,  in  order  to  ascertain  if  he  was  a  rate- 
payerP  [Cockbuks,  C.  J.— That  woiild  nut  be  a 
very  onerous  duty,  for  doubtless  the  owners  are 
few.  There  is  nothing  which  requires  the  nom- 
inating party  to  state  a  qiuilification,  and  if  he 
giivo  none,  the  officer  would  then  have  to  inspect 
both  books.]  That  which  must  be  done  on  nom- 
inating must  be  done  oa  voting,  if  the  nomination 
is  to  have  the  effect  of  a  vote. 

CocEBfRN,  G.  J. — We  need  not  trouble  you  to  sup- 
port the  rule,  Mr.  Michael.  The  question  all  turns 
on  the  construction  of  the  24th  section  which  runs 
thus  :  "Any  person  entitled  to  vote  may  nominate 
for  the  office  ot  member  of  the  local  board  of 
health  himself  (if  ijualified  to  be  elected),  and 
evorr  such  nomination  shall  be  in  writing,  and 
ahall  state  the  names,  residence,  calling,  or 
quality  of  the  persona  nominated,  and  shall  be 
signed  by  the  party  nominating,"  &c.  Now  in 
that  there  is  nothing  that  provides  that  the  part^ 
nominating  shall  state  in  what  T«sfiects  he  is 
entitled  to  vote.  And,  besides  the  fact  that  there 
is  nothing  said  on  the  subject,  it  seems  to  me 
plain  from  the  same  section,  containing  an  express 
provision  that  the  qualifications  of  the  persons 
nominated  shall  be  stated,  that  it  was  not  intended 
to  require  a  similar  statement  with  respect  to  the 

Crson  nominating,  otherwise  there  would  also 
ve  been  a  provision  in  terms  to  that  effect.  Then 
Ur.  Merewether  says  that  is  to  be  implied  from 
the  fact  that  the  person  voting  must  state  his 
qualification  when  the  nomination  paper  operates 
as  a  vote.  It  may  have  been  tliot  there  is  an 
omission  in  the  statute,  and  it  wonld  have  been 
advisable  to  call  on  the  party  to  state  his qualjfica- 
tioii,  but  the  Legislature  has  not  done  bo,  emd  we 
mast  not  iDterpolBte  a  term  in  an  Act  tti  Parb&- 


ment,  or  attempt  to  repair  defects ;  wa  aro  not 
called  upon  to  nndertake  such  ardntHU  da^. 
"But,"  sayB  Mr.  Merewether,  "what  trouble  m 
caused  to  tne  retoming  officer,  if  he  ia  compaUed 
to  ascertain  for  himself  the  quftlification  m  tba 
person  f"  Yet,  if  my  first  proposition  ia  correot, 
viz.,  that  the  peraoii  nominatinif  ia  notcsUedon 
to  state  a  quaUfication  at  all,  m  every  instance 
where  he  pnts  in  a  qualifioatioii  which  ha  is  not 
bound  to  state,  that  addition  is  mere  enrplnsage, 
and  the  returning  officer  would  have  to  look  first  lo 
see  if  the  person  were  an  owner,  and,  if  otA,  then 
if  he  were  a  ratepayer ;  so  there  is  do  hard- 
ship on  tha  returning  officer.  In  the  present 
case,  thoagh  the  party  being  misled  from  dream- 
stances,  put  in  his  qnalification  "  as  owner."  I 
consider  that,  inasmnch  as  he  ivaa  not  called 
upon  to  insert  any  qualification  at  all,  it  ii  pure 
surplusage,  and  the  returning  officer  might,  had  ba 
been  so  m  i  nded,  have  looked  at  the  liat  of  ratepayen, 
when  he  would  have  seen  that  the  person  was  ia 
the  list,  and  was  qualified.  I  think,  therefore, 
that  this  rule  must  be  made  absolute. 

Mbllor,  J. — I  am  of  the  same  opinion.  There 
might  have  been  some  effect  in  Hr.  Merewether's 
argument  if  the  statute  bad  not  directed  the  form 
in  which  the  nomination  paper  should  be  made; 
but,  on  the  contrary,  the  section  declares  that  tlw 
nomination  shall  "  state  the  nameq,  reaidiBnoe,  Call- 
ing or  quality  of  the  persons  nominated,  and  shall  be 
signed  by  the  party  nominating ;"  it  seems  to  ma 
that  the  argument  is  entirely  npaet  by  the  fact 
that  the  section  is  so  worded— all  that  is  neoessary 
as  far  as  description  of  the  nominator  is  oui- 
cemed  is  that  the  nominatoin  should  be  signed 

Lesn  and  Haknen,  J  J.  concurred. 
Attorney  for  the  relator,  A.  8fOtl,  lAmAoa. 
Attorney  for  the  defendant,  Mole,  Sheemeaa. 


Nov.  15. 1871,  <Md  Jan.  24^  1872. 
WiLUAMS  (app.)  V.  Lb&r  (reep.) 
"  Taxed  cart"~Etei»e  Zicence — ToUt. 
A  loc<d  Turnpike  Aei   of  the  year  1852  aOoioetl  a 
hiijher  toll  upon  a  "taxed  cart"  thanvipoit  "a 
giij,  or  chair,  or  sufh  like  aarriage  vniK  a  ti»gte 
seal  otUy,  and  wUh  two  wheel*  oiUg." 
The  atmellant,  the  loU-colleclor,  demanded  tmd  toot 
the  higher  toU  front  (lie  rea^ndeiU  for  a  buicker't 
eaTt,wilh  one  teat  and  two  whede,  for  tokiekht 
had  taken  oat   an  exciee  lieetux  under  32  j"  ^ 
1        Vicf.  a.  14,  aiid  woe  coiivieled  by  jvwiicet   wtdtr 
!        tht  local  Act  for  no  doing. 
Held,  lliat  the  conviction  wat  light ;  for  tht  *eordt 
"  ta.ced  cart  "  miut  refer  to  the  particular  kind  (4 
can  eo  called  and  defined  in  43  Geo.  a  c  161, 
.y  48   Qeo.  3.  c.  55  i  and  not  to  eoery  cart  « 
which  a  tax  had  been  paid,   d»  wa     '    "   ' 
Purdy  V.  Smith,28  L.  J.  150,  M.  C. 
CisE  stated  by  justices  of  Devon  sitting  at  tbt 
Castle  of  Exeter,  under  20  &  21  Vict.  o.  4^; 

The  appellant,  John  Williams,  the  la  hob  nd 
collector  of  tolls  at  the  Alphington  tnnpika  gtls^ 
in  the  parish  (S  St.  Thomas,  in  the  oottntf  tf 
Devon,  appeared  before  the  nnderaigned  jatbat 
of  the  peaoe  for  the  oounty  of  Deroo  at  ihe  Owtb 
\  lA  '£Li.«At,ci(i.<^\<lAXi  lujlS?!,  inp ' 
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a  summons  issued  against  him  on  the  complaint  of 
Henry  Salter  Lear,  for  unlawfully  demanaing  and 
taking  from  hira,  on  the  5th  May  1871,  the  toll  of 
6d.  for  a  cart  and  one  horse  driven  by  him  through 
the  said  turnpike  gate ;  the  same  being  a  greater 
toll  than  he  was  authorised  to  take  in  respect  of 
8uch  cart  and  horse  by  virtue  of  the  powers  of  any 
Act  of  Parliament,  or  of  the  orders  and  resolutions 
of  the  trustees  or  commissioners  of  the  turnpike 
road  in  which  the  said  gate  is  situated. 

The  complaint  was  preferred  under  a  part  of  the 
30th  section  of  4  G«o.  4,  c.  95  (the  Groneral  Turn- 
pike Act),  which  is  as  follows  : 

If  anj  oolleotor  of  the  said  tolls  shall  demand  and  take 
a  Ifreater  or  less  toll  from  anv  person  than  he  shall  be 
authorised  to  do  by  virtue  of  the  powers  of  any  Act,  or  of 
the  orders  and  resolations  of  the  trastees  or  oommis- 
rioners  made  in  pursnanoe  thereof,  he  shall  forfeit  and 
pay  any  sum  not  exceeding  51. 

The  local  Act  (15  &  16  Vict.),  entitled  "  An  Act 
to  repeal  the  Act  relating  to  the  Exeter  and 
Countess  Weir  turnpike  roads,  and  to  make  other 
provisions  in  lieu  thereof,  and  to  authorise  the 
construction  of  certain  new  roads,  and  for  other 
purposes,"  enacts — 

Sect.  27: 

That  after  the  31st  Deo.  1852  the  trastees  may  demand 
and  take  at  the  several  and  respeotive  toll  gates  which 
■hall  by  virtue  of  this  Act  be  npon  or  on  the  sides  of  the 
roada  snoh  tolls  as  the  trustees  at  any  of  their  meetings 
may  direct,  not  exceeding  the  tolls  followmg — that  is  to 


For  every  horse  or  other  beast  drawing  any  gig  or 
ohair  or  snoh  like  carriage,  with  a  single  seat  only  and 
with  two  wheels  only,  or  any  doable-seated  carriage,  on 
two  wheels  only,  commonly  called  a  dog-cart,  six- 
pence. 

For  every  horse  or  other  beast  drawing  anv  car  or 
ohair  or  other  snoh  like  carrii^e,  with  doable  seats 
(except  a  dog-cart),  or  any  phaeton,  caravan,  or  taxed 
cart,  or  any  other  four-wheeled  light  carriage,  if  drawn 
by  one  horse  or  other  beast  only,  eightpence. 

Sect.  39  authorises  the  trustees  from  time 
to  time  to  lessen  or  reduce  all  or  any  of  the 
tolls  authorised  to  be  taken  under  the  powers  of 
that  Act. 

The  trustees  did,  by  resolution,  reduce  the 
above  tolls  as  follows,  the  6d,  to  4^(2.,  and  the  Sd, 
to  6d. 

The  facts  proved  were  that  the  complainant 
was  a  butcher  residing  at  Chudleigh,  ten  miles 
from  Exeter,  and  that  on  the  day  named  he 
drove  through  the  defendant's  turnpike  gate 
with  one  horse,  drawing  an  open  cart  on 
springs,  with  a  single  shifting  seat  only,  and 
with  two  wheels  onlv ;  the  toll  of  •  6d.  was  de- 
manded by  the  defendant,  was  objected  to  by  the 
complainant,  but  ultimately  paid  by  him,  under 
protest. 

That  the  cart  was  an  ordinary  market  cart  used 
by  the  complainant  in  his  business  and  on  other 
oocasions,  and  for  which  he  took  out  an  excise 
licence.  And  he  contended  before  us  that  it  came 
within  the  above  first  description  of  a  carriage 
liable  to  the  toll  of  4^(2.  only. 

The  defendant  insisted  that  it  was,  in  &ct,  a 
''taxed  cart"  within  the  meaning  of  the  above 
Beoond  description,  and  was,  therefore,  liable  to  the 
hu^er  toll  of  ed. 

The  justices  being  of  opinion  that  the  cart  came 
within  the  first  description,  and  was,  therefore, 
fial^  to  the  toll  of  ^d,  only,  convicted  the  defen- 
in  Ae  penalty  (^  6d,  and  costs. 


The  defendant,  being  dissatisfied  with  this  judg- 
ment, as  being  erroneous  in  point  of  law,  re- 
quested a  case  for  the  opinion  of  Her  Majesty's 
Court  of  Queen's  Bench,  which  was  granted  and 
stated  accordinc^ly. 

Lopes,  Q.C.  argued  for  the  appellant. — Since  an 
Act  of  1869  (32  &  33  Vict.  c.  14),  assessed  taxes  on 
carriages  have  been  abolished ;  and  by  sect.  18  an 
excise  duty  is  payable  upon  every  "  carriage;"  that 
term,  by  sect.  19,  clause  6,  being  defined  to  mean 
and  include  any  vehicle  "  except  a  waggon,  cart, 
or  other  vehicle  used  solely  for  the  conveyance  of 
any  goods  or  burden  in  the  course  of  trade  or  hus- 
bandry, and  whereon  the  christian  name  and  sur- 
name," &c.  shall  be  painted.  In  the  case  of  Purdy 
V.  Smith  (28  L.  J.  150,  M.  C),  it  was  contended 
that  a  cart  which  had  paid  a  tax  the  year  before 
was  not  a  taxed  cart;  but  Lord  Campbell  is 
reported  to  have  said,  "  Is  it  not  a  better  construc- 
tion to  hold  that  a  cart  upon  which  a  tax  has 
been  paid  is  a  taxed  cart  P"  The  respondent's  cart 
in  this  case  comes  within  that  definition,  and 
was  therefore  liable  to  the  higher  toll. 

The  respondent  did  not  appear. 

Cur.  adv.  vult. 

Jan,  24. — Lush,  J.  delivered  the  judgment  of 
himself  and  Hannen,  J. — We  are  of  opinion  that 
the  conviction  is  right.  The  name  "  taxed  cart " 
was  a  designation  given  by  the  43  Geo.  3,  c.  161, 
Sch.  D,  No.  4,  also  by  the  48  Geo.  3,  c.  55,  Sch.  D, 
No.  4,  to  a  particular  kind  of  carriage  described  in 
the  Act,  namely,  to  a  carriage  with  less  than  four 
wheels,  "constructed  wholly  of  wood  and  iron, 
without  any  coveriufj  other  than  a  tilted  covering, 
and  without  any  lining  or  springs,"  and  with  a 
fixed  seat,  without  slings  or  braces,  and  without 
any  ornament  whatever,  other  than  paint  of  a  dark 
colour,  for  the  preservation  of  the  wood  or  iron 
only,  and  which  shall  have  the  words  '  a  taxed 
cart '  and  the  owner's  christian  and  surname  and 
place  of  abode  marked  or  painted  "  in  letters  of  a 
given  length,  and  of  a  given  colour,  upon  the  back 
panel,  and  which  should  not  be  of  more  than  a  given 
value.  Carriages  which  answered  these  conditions 
were  taxed  at  a  lower  rate  than  ordinary  carriages, 
and  they  were  designated  "  taxed  carts,"  to  distin- 
guish them  from  carts  or  carriages  which  were  ex- 
empt from  duty  on  account  of  their  being  used  solely 
for  purposes  of  husbandry,  or  as  common  stage 
carts  In  course  of  time  su  ^h  vehicles  came  to  be 
also  exempted  from  duty,  but  they  were  still  called 
by  the  old  name,  and  are  referred  to  in  the  Stamp 
Acts  as  carriages  of  an  exceptional  description, 
which  were  entitled  to  exemption  because  of  their 
peculiar  construction :  (see  3  &  4  Will.  4,  c.  39). 
It  cannot  be  doubted  that  many  such  "  taxed 
carts  "  were  in  use  at  the  date  of  the  local  Act, 
and  that  the  term  is  there  used  for  the  purpose  of 
denoting  this  well-known  description  of  vehicle. 
As  all  the  earlier  statutes  werd  repealed  by  the 
32  &  33  Vict.  c.  14,  and  every  carriage,  whatever 
may  be  its  form,  construction,  or  value,  is  now 
subject  to  duty,  except  such  as  are  used  solely  for 
purposes  of  trade  or  husbandry,  it  may  be  that 
''taxed  carts,"  in  the  sense  in  which  the  term 
is  used  in  the  local  Act,  no  longer  exist.  But 
whether  they  do  or  not,  the  carriage  in  respect  of 
which  the  higher  toll  was  charged  by  the  appel- 
lant was  not  one  of  this  description,  and  the^<yc^ 
it  was  not  liable  to  ^i\i<a  V»>\  o^  M.  "X^aa  ^srv^gco.  ^\^^ 
meaning  of  t^i'b  t^enn  ^^'^^qax  \ft  "^mk^^  \s»wql  oss^st- 
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looked  by  this  court  in  deciding  the  case  of  Fiirdy 
V.  Saiitk  (28  L.  J.  150.  M.  C.}.  when  it  was  held 
that  a  taxed  cart  meant  simply  a  carriage  upon 
which  a  tax  had  been  piiid.  It  is  clear  to  us  that 
such  was  never  the  mt-aniaf;  of  the  terra,  and  we 
cannot  therefore  follow  that  decision.  The  appeal 
must  be  dismissed,  and  the  ctinviction  affirmed. 
Jitdgineat  for  reepoiident. 
Attorneys  tor  appellant.  Oriffilk  and  Broiviiluu), 
for  /.  Tohij.  Exeter. 


Tkuridny,  Jan.  25,  1872. 
Dudley  Union  (apps.)  v.  Wolvebhamftos  Union 

(respa.). 
UiiioH  ej-teiidiitg  iiifo  leuertd  jurUdiciio/ts — Court  of 
appealfrom  oiifcr  of  remoo(U — Pooi-  Lnw  Aiiuiad- 
nient  Act  1867  (30  §■  31  Vicl.  c.  106).  $.  27. 
By  leel.  27  of  the  Poor  Lata  AmeadmeiU  Ad  1867, 
"  where  a  imion  extendt  info  »e«eral  dUtinct  jnrU- 
dicilonl,  every  m/tller,  act,  charge,  or  complaint  by 
which  tlie  guardiaaa  thereof  are  affected  or  in 
which  ihetf  have  any  inlerett,  nhall  for  tlie  piirpote 
of  juri-adicti^a  be  deemed  to  arixe  or  exial  eqaaJly 
Ihroaghout  tiu  unian  :" 
Held,  that  ike  appellate  jurigdiclioii  from  an  order 
of  removal  under  this  sectioH  is  thn  >ame  a*  thai 
undr  which  the  order  ie  nuide;  and  it  dtiea  not 
depend  upon  the  place  frotn  which  tlie  remnval  it 
ordered. 

Boianqitet,  last  term,  obtained  a  rule  niai,  calling 
upran  the  justices  in  and  for  the  county  of  Stafford 
to  show  cause  why  a  writ  ot  inOHrfoniHg  should  not 
issae  directed  to  them,  commanding  them  to  enter 
or  cause  to  be  entered  continuances  from  session  to 
session  to  the  next  general  quarter  sessions  of  the 
peace  in  and  for  the  said  county,  upon  Che  appeal 
of  the  guardians  of  the  poor  of  the  Dndlcy  anion 
against  an  order  under  the  hands  and  seals  of  two 


Anna  Maria  Budge  and  her  three  children  from 
and  out  of  the  Wolverhampton  anion  into  thu  said 
Dudley  union,  and  at  sacn  next  general  quarter 
sessions  of  the  peace  to  hear  and  determine  the 
merits  of  the  said  appeal. 

It  appeared  from  the  affidavit  of  the  clerk  to  the 
guardians  of  the  Dudley  union,  upon  which  the 
rule  was  obtained,  that  all  preliminary  requisites 
to  entitle  the  appellants  to  havo  the  appeal  from 
the  said  order  of  removal  heard  by  the  justices  of 
Staffordshire  at  the  last  October  quarter  sessious, 
had  been  complied  with  ;  that  when  the  appeal 
accordingly  came  on  to  be  heard,  the  respondents 
admitted  that  the  appellants  were  entitled  to  have 
judgment  given  in  their  favour  upon  the  said 
appeal,  if  the  said  court  of  quarter  sessions  had 
any  jurisdiction  to  bear  such  appeal.  The  said 
court  declined  to  hear  the  appeal  on  the  ground 
that  they  had  no  juriadictioD  to  entertain  it,  because 
the  appeal,  under  the  circumstances,  ought  to  have 
been  mode  to  the  quarter  sessions  for  the  borungh 
of  Wolverhampton. 

The  whole  of  the  WolTerhampton  Union  is  in 
the  county  of  Stafford,  and  it  includes  several 
parishes  and  townships,  and  among  others  the 
parish,  (within  which  is  the  borough)  of  Wolver- 
barapton,  and  the  township  of  BilsMrn.  The  whole 
of  the  townahip  of  Bilston  is   in  tbo  connij  o^ 


Stafford,  and  no  part  of  it  is  within  the  boitngfa 
of  Wolverhampton.  The  borough  of  Wolver 
hampton  has  a  recorder  and  a  aepaimte  quiitcT 
itessions  of  the  peace.  The  laat  Miehadmw 
sessions  of  Stafibrdshire  took  place  before  thoa*  U 
the  borough  of  Wolverhampton. 

The  paupers  were  in  the  township  of  Bilstoa  *t 
Che  time  the  order  of  removal  bo  the  i^>pellBnts' 
anion ;  but  the  order  waa  made  by  the  itutices  (i 
Wolverhampton,  within  the  boroagfa  ta  Wolver- 
hampton. 

Matthewe,  Q.C.  and  Jelf,  on  behalf  of  th«  appel- 
lants,  showed  cause  agMn^tt  the  role. — Bythe 
Poor  Law  Amendment  Act  1867  (30  &  31  YteL. 
c  106,  s.  27,  "Where  a  anion  extends  into 
several  diptinct  jurisdictions,  every  mfttter,  act, 
charge,  or  complaint,  by  which  the  gaaidiajiB  thereof 
are  affected,  or  in  wnich  they  have  any  interest, 
shall  for  thu  purpose  of  juris^ction  bo  deemed  to 
arise  or  exist  equally  throughout  the  uuioa."  The 
earliest  provision  on  the  subject  is  in  sect.  6  at 
B&9  Will.  3,  c.  30,  "  The  appeal  against  any  oider 
for  the  removal  of  any  poor  person  from  oat  of 
any  parish,  township,  or  place,  shall  be  had,  pnne- 
cuCed,  and  determmed,  at  the  general  or  qoaner 
sessions  of  the  peace  for  the  county,  division,  or 
riding,  wherein  the  parish,  township,  or  place,  fimi 
whence  such  poor  person  shall  be  removed,  doth 
lie,  and  not  elsewhere;  any  former  law  or  statute 
tothe  contrary  thereof  inany  wise  notwithstanding." 
That  provision  was  held  in  Beg.  t.  SaUOury 
{2  Q.  B.  72),  and  four  following  cases,  to  have  been 
repealed  by  the  Municipal  Corporation  Act  1835 
(5  &  6  Will.  4,  c.  76,  s.  105) ;  by  which  Bection 
the  recorder  of  every  borough  sh^l  hold"aooiiit 
of  quarter  sessions  of  the  peace  in  and  for  wdi 
borough,  of  which  court  the  recorder  of  snch 
borough  shall  sit  as  the  solejudge ;  and  each  oooit 
of  quarter  sessions  of  the  peace  shall  be  a  oonrt  fit 
record,  and  shall  have  cognisance  of  all  crimes, 
offences,  and  matters  whatsoever  ct^nieable  by 
any  court  of  quarter  sessions  of  the  peace  for  coon- 
ties  in  England  ;  and  the  said  recorder  shall  bavB 
power  to  do  all  things  necessary  for  exeTcisiiic 
such  jurisdiction,  notwithstanding  hit)  being  snoi 
sole  judge,  as  fully  as  any  such  lant-mentioDed 
court,"  except  with  respect  to  county  rates  and 
liquor  licenses.  In  a  later  case.  Beg.  v.  Tht 
Recorder  of  Liverpool  (16  Q.  B.  1070),  Lord  Camp- 
bell, in  referring  to  this  section,  said,  "Tha 
statute  makes  the  place  of  appeal  depend  not  npoB 
the  place  for  which  the  justices  acted,  bnt  upon  dw 
place  ill  which  they  acted." 

Powell,  Q.C.  and  Boaanquef,  for  the  rcspondoit*, 
supported  the  rule.— Sect.  27  of  the  Poor  La* 
Amendment  Act  1867  relates  only  to  the  originil 
jurisdiction  in  such  matters  as  these,  and  makes  no 
provision  for  appellate  jurisdiction.  It  is  neoM- 
sary,  therefore,  to  look  at  the  earlier  law;  and, 
attbough  the  Municipal  Corporations  Act  1835  haa 
restored  to  borough  recorders  the  appellate  jori«- 
dictiou  for  matters  within  their  borough,  whidi 
was  taken  away  by  the  Act  of  16!)7  from  boroagfa 
justices,  it  does  not  give  them  jnriadiction  in 
matters  outside  their  boroughs.  Appeals  to 
quarter  sessions  are  entirely  creatures  of  statnte; 
and  the  only  Act  which  provides  concerning  tin 
particular  sessions  to  which  appeals  mast  be  ntids 
is  the  8  ft  9  Will.  3,  c.  30,  which,  by  eeot  8, 
requires  the  appeal  to  be  ore"  •  '  -  ■  '--— 
\  Tmneiaiti  ^«  wmkroA  tot  t 
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riding  wherein  the  parish,  township,  or  place 
from  whence  such  poor  person  shall  be  removed, 
doth  lie.  To  the  extent  of  defining  which  is  the 
proper  sessions  for  the  appeal,  this  section  cannot; 
te  said  to  have  been  repealed  by  subsequent  legisla- 
tion. Indeed,  it  cannot  have  been  altogether 
repealed,  for  without  it  there  is  no  express  pro- 
vision for  an  appeal  to  sessions  at  all.  [Cockburn, 
C.J.— By  the  Union  Chargeability  Act  1865  (28  & 
29  Vict.  c.  79)  the  word  "union"  must  be  read 
instead  of  the  words  **  parish,  township,  or  place," 
in  the  Act  of  Will.  3.]  The  whole  union  is  here 
in  the  county  of  Stafford ;  and  that  part  of  it  from 
whence  the  paupers  were  removed  is  not  in  the 
borough  of  Wolverhampton. 

Cockburn,  C.J. — To  my  mind  this  is  a  clear 
case,  and  I  have  no  doubt  the  rule  should  be  dis- 
charaed.  It  is  plain  that  when  guardians  fix  the 
jurisdiction  under  which  they  obtain  an  order  of 
removal,  they  fix  also  the  appellate  jurisdiction  for 
reviewing  the  order.  It  seems  to  me  to  be  unne- 
cessary to  discuss  the  old  law,  further  than  to 
consifler  what  was  the  state  of  the  legislation  on 
the  subject  at  the  time  of  the  Poor  Law  Amend- 
ment Act  1867.  By  the  Municipal  Corporations 
Act  1835  the  law  stood  thus :  Wnenever  a  ques- 
tion arose  upon  the  removal  of  a  pauper  from  a 
parish  in  a  borough  having  a  recorder,  the  appeal 
must  go  to  the  recorder,  and  not,  as  by  the  Act  of 
Will  3,  to  the  county.  By  the  Act  of  1867,  where 
a  union  extends  into  several  distinct  jurisdictions, 
every  matter  affecting  the  ^ardians  shall,  for  the 
purpose  of  jurisdiction,  be  deemed  to  arise  or  exist 
equally  throughout  the  union.  It  is  plain  that  the 
L^siature  intended  that  a  matter  nappenin^  in 
any  parish  of  a  union  should  be  treated  as  if  it 
happened  in  any  other  parish.  It  was  contended 
that  the  whole  union,  being  thus  subject  to  any 
jurisdiction  existing  in  it,  it  was  open  to  a  party 
aff^eved  to  appeal  from  the  jurisdiction  under 
which  the  first  order  was  made  to  any  other  juris- 
diction existing  over  the  union  ;  the  rule,  however, 
seems  to  be  that  the  appellate  jurisdiction  must  be 
that  which  relates  to  tne  place  where  the  original 
matter  arose ;  and  this  is  the  only  rational,  con- 
sistent, and  convenient  course  to  adopt.  In  the 
present  case,  at  all  events,  it  must  be  quite  as 
satisfactorv  to  carry  this  appeal  to  the  learned 
recorder  of  Wolverhampton,  as  to  the  changing  and 
unoertaio  tribunal  which  has  to  decide  appef3s  to 
the  oounty  sessions. 

Blackburn,  J. — I  am  of  the  same  opinion.  In 
enacting  this  27th  section  of  the  Act  ot  1867«  pro- 
bably the  Legislature  never  thought  of  the  tribunal 
for  an  appeu ;  the  language,  however,  carries  the 
appellate  as  well  as  the  original  jurisdiction  in  its 
provision. 

Mellor,  J. — I  am  of  the  same  opinion.  The 
respondents  seem  to  attach  to  the  statute  of  Will. 3, 
an  importance  which  I  do  not  think  it  deserves. 
The  object  of  the  Union  Chargeabilty  Act  was  to 
place  ecK^h  union  in  the  same  position  as  a  parish 
occupied  before.  Formerly,  however,  the  justices 
of  the  county  only  had  jurisdiction  over  some  of 
the  parishes  of  unions  in  which  another  iurisdiction 
existed.  By  sect.  27  of  the  Act  of  1867  all  juris- 
dictions in  a  union  are  extended  over  the  whole 
union;  and  it  seems  to  me  that  the  appellate 
juriadiction  is  fixed  by  the  original  jurisoiction 
chosen. 

LuaH,  J. — ^I  have  felt  considerable  donbt  about 
tfaia  miitter;  bu^  bo  much  inco^^^enoe  would 


attend  upon  uncertainty  as  to  the  appellate 
tribunal,  which  would  be  the  consequence  if  the 
respondent's  arguments  were  to  succeed,  that  I 
have  concluded  that  the  only  reasonable  intention 
of  the  Legislature  must  be  that  by  the  27th  section 
of  the  Poor  Law  Amendment  Act  the  appellate 
jurisdiction  is  the  same  as  that  under  which  the 
original  order  was  made.  Some  violence,  in  my 
opinion,  is  done  by  that  conclusion  to  the  provi- 
sions of  the  Act  of  Will.  3,  but  to  some  extent 
that  Act  has  been  repealed,  and  our  decision  is 
the  most  consistent  with  subsequent  legislation. 

Ride  discharged. 

Attorneys  for  appellants,  8.  W.  Johnson,  for 
Brooke,  Robinson,  and  Co.,  Dudley. 

Attorneys  for  respondents,  Neal  and  PhUpot  for 
H.  Langnian,  Wolverhampton. 


Ttiesda/y,  Jan,  30,  1872. 

Reg.  v.  The  Justices  op  Surrey. 

New  highway — CertificaU  of  jicstices — Consent  of 
owner — Order  of  quarter  sessions — Certiorari — 
5^-6  Will  4,  c.  50,  ss,  84  ^  85. 

Proceedings  were  taken  under  5^6  WiU,  4,  c.  50, 
ss.  84  and  85,  to  divert  a  footpath  which  crossed 
the  comer  of  the  grounds  of  an  asylum,  the  new 
path  being  of  greater  length  round  the  fence,  and 
upon  what  had  been  a  ditch  between  tlie  fence 
and  the  highway.  Two  justices  certified  tha>t 
tlte  neio  path  wa^  tnore  commodious  than  the 
old,  but  made  no  mention  in  tlieir  certificute 
of  any  consent  of  owner.  A  written  consent  of 
the  proprietors  of  the  asylum  was  enrolled 
with  tlie  certificate  and  plan  by  the  qiiarter 
sessions.  This  consent  professed  to  be  oy  tlie 
owners  of  the  lands  or  grounds  through,  along,  or 
adjoining  which  tlie  footpath  was  intended  to  be 
diverted  and  tu/med,  and  they  consented  to 
the  making  and  continuing  of  the  new  path 
through,  along,  or  adjoining  tlieir  said  lands  or 
grounds. 

Held,  upon  a  rule  for  a  certiorari  to  bring  up  tlie 
order  of  quarter  sessions  for  want  of  jurisdiction, 
an  appeal  having  failed  by  reason  of  insufficient 
notice,  thai  this  was  a  substitution  of  a  new 
path;  tliat  tlie  certijUcie  need  not  mention  the 
consent  of  the  oioner ;  a/nd  tluU  this  consent  con- 
tained  in  effect  whai  was  mentioned  in  the 
scheduled  form. 

The  rule  was  tlierefore  discharged. 

E.  Clnrke,  at  the  instance  of  Charles  Ansell  the 
younger  and  others,  had  obtained  a  rule  nisi 
culling  upon  the  keepers  of  the  peace  and  justices 
in  and  for  the  county  of  Surrey,  and  John  Walker 
and  William  Alston  Head,  to  show  cause  why  a 
writ  of  certiorari  should  not  issue  to  remove  into 
this  court  all  and  singular  the  orders  made  by  the 
said  justices,  or  some  of  them,  at  a  general  sessions 
of  the  peace  holden  at  Relate,  in  the  said  count v, 
on  or  about  the  4th  April  last,  upon  a  certain 
appeal,  wherein  the  said  Charles  Ansell  the  younger 
and  others  were  the  appellants,  and  the  said  John 
Walker  and  Wm.  Alston  Head  were  the  respon- 
dents, against  an  original  order  or  certificate  dated 
the  28th  Feb.  last,  and  made  or  given  by  the  Right 
Hon.  the  Earl  of  CottenhaAxi  ^\i^  \iv^>aX>.-^K\^T>L^ 
Charles  Sedleiy  Bxird&XiX),  \»^o  q1  VJti'a  ^«A*y^^nK^* 
for  the  diyeTBioii  ot  a  c«r\«aii'oo\.v^\Js^'^^ 
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of  Caterham,  iu  the  said  county,  and  also  the  said 
original  order  or  certificate. 

The  following  is  the  order  made  by  the  justices 
of  Surrey,  at  the  said  general  sessions.  The  cer- 
tificate is  recited  in  the  order : 

At  the  general  quarter  sessiona  of  the  peace  holden  at 
Beif^te,  in  and  for  the  ooonty  of  Sorrey,  on  the  4th 
April  1871,  and  from  thenoe  continued  by  adjournment  to 
the  Ist  May  1871. 

Whereas  the  deputy  clerk  of  the  peace  for  this  county 
in  pursuance  of  an  Act  of  Parliament  passed  in  the  5  &  6 
Will.  4,  intituled,  *'An  Act  to  consolidate  and  amend 
the  Laws  relating  to  Highways  in  that  part  of  Great 
Britain  called  England,"  has  now  laid  before  this  court  a 
certificate  under  the  hands  of  the  Bight  Hon.  the  Earl  of 
Cottenham,  and  Lieut.'Col.  Chas.  Sedley  Burdett,  two  of 
Hor  Majesty's  jui^tices  of  the  peace  for  this  county, 
relating  to  the  diverting,  turning,  and  stopping  np  a 
ccrttiin  part  of  a  certain  footway  in  the  parish  of 
Caterham,  in  the  county,  which  certificate  is  ac* 
companie^i  by  certain  proofs,  written  consent  of  the 
ownors  of  the  lands,  and  a  plan  particularly  doscrib' 
iiig  the  said  part  of  the  said  footway  propoi^ed  to  be 
diverted,  turned  and  stopped  up,  and  the  proposed  footway 
to  be  flub.'^titutod  by  metes,  bounds,  and  admeasurements 
thereof,  which  said  certificate  proofs,  written  consent, 
and  plan  were  lodged  with  the  said  deputy  clerk  of  the 
pt^ace  on  the  1st  March  last,  and  which  said  certificate  is 
m  the  words  following,  that  is  to  say,  "Surrey  to  wit. 
To  Hi'r  Majesty's  Justices  of  the  Peace  at  the  General 
Quarter  Sessions  to  be  holden  at  Beigate  in  and  for  the 
said  county  of  Surrey  on  the  4th  April  1871.  Whereas, 
on  the  23rd  Jan.  1871,  at  Caterham,  in  the  said  County  of 
Surrey,  the  Godstone  District  Highway  Board  through 
John  Walker,  their  surveyor,  and  duly  authorised  agent 
in  that  behalf,  made  application  and  request  unto  us, 
the  undersigned.  The  Bight  Hon.  the  Earl  of  Cottcnham, 
and  Lieutenant-Colonel  Charles  Sedley  Burdett,  two  of 
Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said 
county  of  Surrey,  to  view  a  certain  part  of  a  certain 
public  footway,  being  so  much  of  the  said  footway  as  led 
out  of  a  certain  public  highway  leading  from  Coulsdon 
to  Caterham,  both  in  the  said  county,  into  a  certain 
other  public  highway  lea<ling  from  Coulsdon  aforesaid 
to  Chaliion  in  the  said  county,  and  the  said  part  of  the 
said  public  footway  being  situate  in  the  parish  of  Cater- 
hnm,  within  the  district  of  the  said  Godstone  district 
hi(?hway  board,  and  hereinafter  more  particularly  de- 
scribed, and  did  at  the  same  time  produce  unto  us  a 
certain  order  in  writing  for  such  application  and  request, 
bf>aring  date  the  22nd  Dec.  1870,  under  the  hand  of  the 
Beverend  Jarvis  Ken  wick,  therein  described  to  bo,  and 
being  the  chairman  of  a  vestry  meeting  of  the  inhabitants 
of  the  said  parish,  held  on  the  15th  Dec.  1870,  and  then 
continued  by  adjournment  to,  and  holden  on  the  said 
22nd  Dec.  1870.  from  which  said  order  it  appeared  as  the 
fact  was,  that  the  said  inhabitants  in  such  vestry  as 
aforesaid  assembled,  deemed  it  expedient  that  the  said 
part  of  the  said  public  footway  should  be  diverted, 
turned,  and  stopped  up,  as  proposed  to  the  said  vestry 
meeting,  and  as  nereinafter  more  particularly  set  forth. 
And  whereas  the  said  part  of  the  said  footway  so 
proposed  to  be  diverted,  turned,  and  stopped  up, 
commences  at  the  junction  of  the  said  footway 
so  proposed  to  be  diverted,  turned,  and  stopped 
up,  with  the  said  highway  leading  from  Coulsdon  to 
Caterham,  extends  therefrom  in  a  south-westerly  direc- 
tion across  certain  land  there  used  for  the  purposes  of, 
or  in  connection  with,  the  asylum,  for  imoecile  poor, 
and  terminates  at  a  point  of  junction  between  a  certain 
public  highway  leading  from  Caterham  to  Chaldon, 
and  the  said  highway  l^tding  from  Coulsdon  to  Chaldon. 
and  is  of  the  length  to  wit  of  530yd8.,  or  thereabouts, 
and  of  the  breadth  to  wit  of  4ft.,  or  thereabonts.  And 
whereas  the  proposed  public  footway  to  be  substituted 
between  the  said  points  of  commencement  and  termina- 
tion for  the  said  part  so  proposed  to  be  diverted,  turned, 
and  Ktopped  up  as  aforesaid,  is  within  the  said  parish  of 
dterham,  and  within  the  said  Godstone  highway  dis- 
trict, and  is  to  be  carried  between  the  said  points  on  a 
m  ii^ed  footpath  to  be  made  at  the  side  of  the  said  exist- 
ing highways  leading  respectively  from  Cotdston  to 
Caterham,  and  from  Caterham  to  Chaldon,  and  is  of  the 
length   to  wit  of  $16yd8.,  or  thereabout,  and  of  the 


breadth  to  wit  of  5ft.,  or  thereabouts.  And 
the  said  23rd  Jan.  1871,  we,  the  said  justioea,  in  pmrm- 
ance  of  such  order,  application,  and  request,  and  of  tbi 
statute  in  that  behalf  made  and  provided,  did  jointly  in 
oompany  with  eaoh  other  view  the  said  part  of  the  aid 
pubUc  footway  proposed  to  be  divertad,  tamed,  and 
stopped  up  as  aforesaid;  and  it  appeared  to  ns,  upoo 
such  view,  that  the  said  part  of  the  said  public  footway 
might  be  so  diverted,  turned,  and  stopped  np  as  aforwuid, 
so  as  to  make  the  same  more  oommodiona  to  the  pablie. 
And  whereas  we,  the  said  justicefl,  did  thereupon  direct 
the  said  highway  board  to  afl^  a  notice  in  the  foraa  or  to 
the  effect  of  schedule  (No.  19)  to  the  statute  aforssaid 
annexed,  in  legible  ohuaoters,  at  the  place  and  by  the 
side  of  each  end  of  the  said  part  of  the  said  footway,  so 
proposed  to  be  diverted,  turned,  and  stopped  up  as  afore- 
said,  from  whence  the  same  was  proposed  to  be  diverted, 
turned,  and  stopped  up ;  and  also  to  insert  the  same 
notice  in  one  newspaper  published  or  generally^  eiron 
lated  in  the  county,  where  the  said  part  of  the  said  foot- 
way proposed  to  be  diverted,  turned,  and  stopped  np  aa 
aforesaia  lay,  for  four  sucoessive  weeks  next  after  oar 
said  view  of  the  said  part  of  the  said  public  footway, 
and  to  affix  a  like  notice  on  the  doora  oi  the  aevanl 
churches  of  the  parish  of  Caterham,  auch  being  the 
only  parish  in  wmoh  the  said  part  of  the  said  pablie 
footway  so  proposed  to  be  diverted,  turned,  »nd  atopped 
up,  lay,  on  four  successive  Sundays  next  after  tlie  manog 
of  such  view  by  us.  And  whereas  the  aaid  aeveni 
notices  were  so  published  as  aforesaid,  and  proof  thereof 
has  this  day  been  given  to  our  aatiafaotion ;  and  a  plan 
(which  is  hereunto  annexed)  has  been  delivered  to  as  at 
the  wime  time,  particularly  describing  the  aaid  part  of 
the  said  old,  and  also  the  proposed,  public  footway  to  be 
substituted  therefore  by  metes,  bounda,  and  adnkeasure- 
ments  thereof ;  which  plan  has  been  venfied  by  the  said 
John  Walker,  a  competent  surveyor  in  that  benalf.  Now 
we  the  said  justices  do  hereby,  in  pnraoanoe  of  the 
statute  in  such  case  made  and  provided,  certi^  that  we 
have  jointly  in  oompany  with  eaoh  other,  viewed  the  Mid 
part  of  the  said  public  footway  aa  aforeaaid,  and  that 
the  said  footway  proposed  to  be  subatitated  for  the  aaid 
part  of  the  said  old  footway  is  more  oommodiona  to  the 

Eublic  for  the  following  reasons,  that  la  to  aaj :  Firstly 
y  reason  of  its  greater  width ;  secondly,  by  reason  of 
its  being  to  be  carried  for  the  whole  of  ito  coorae  be* 
tween  the  said  points  of  its  commenoement  and  termina- 
tion on  a  made  path,  while  the  said  path  of  the  aaid  foot- 
way proposed  to  be  diverted,  turned,  and  atonped  np,  if 
carried  by  an  unmade  path  over  an  arable  field;  and, 
thirdly,  by  reason  of  its  being  to  be  aubject  to  no  ri^^t 
restricting  its  full  and  free  use  and  enjoyment  by  the 
public,  while  the  said  {Murt  of  the  aaid  footway  |iropoaed 
to  be  diverted,  turned,  and  stopped  up  ia  anbject  to  a 
right  on  the  part  of  the  owners  of  the  aoil  thereof  of 
ploughing  it  up  periodically  in  due  courae  of  terming ; 
and  we  further  find  that  the  said  ijart  of  the  aaid  old 
footway  will,  if  and  when  the  said  oiveraion  and  aubati- 
tution  shall  be  effected,  become  and  be  unneceasary  aad 
useless.    Given  under  our  hands  the  28th  Feb.  1871,  at 
Sandridge  Court,  in  the  parish  of    Sandridge,  in   the 
county  of  Surrey,  Cottenham  C.  S.  Burdett.  And  whereas 
the  said  certificate,  proofs,  and  written  conaaot  have  been 
now  read  by  the  deputy  clerk  of  the  peace  in  open  cooit, 
and  Charles  Anseli  the  younger,  John  Jamea,    Edwd. 
Hooper,  Juland  Danvers,  Wm.  Darley  Bentley,  Franeis 
Parsons,  Thos.  Bradbury  Winter,    Jo.    Bennett,    Wa. 
Boffey,     Thos.     Ellis,     Wm.     Ellis,     Wm.     TbmpliB. 
and     Francis     Spenoer     have     considered     that    ihBj 
would    be    injured    and   aggrieved   by    the   diverting, 
turning,    and    stopping   up    of   the   aaid    part    of    the 
said  footway,  and  nave  made  an  apjieal  to  this  conrt 
a^inat  the  same.    And  whereas  duo  notice  has  not  been 
given  of  such  appeal.    It  is  ordered  by  this  conrt  that 
the  said  appeal  be,  and  the  same  is  hereby  diamiaaed ; 
and  whereas  no  other  appeal  has  been  made  to  thia  court 
against  such  diverting,  turning,  and  stopping  np,  it  ii 
ordered  by  this  court  that  the  aaid  certificate,  nroof^ 
written  consent,  and  plan  be,  and  the  aameare  nereby 
enrolled ;  that  the  said  part  of  the    said  footway  nea- 
tioned  and  described  in  the  aaid  certificate  be  diverted, 
turned,  and  stopped  up  accordingly ;   and  the  footwi^ 
also  therein  mentioned  and  described  be  subatitofted  n 
lieu  thereof ;  and  that  the  aaid  appellanta  do  forthwith 
pay  to  the  managers  of  the  Metiopolitaa  Aaybim  Dia- 
triot  the  aum  of  Ibl,  5*  a  and  for  the  ooati  and 
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ineured    by  the  said  managers  in  rensting  the  said 
•ppeaL  By  the  Court, 

(Signed)  Deputy  Clerk  of  the  Peace. 

The  following  are  the  words  of  the  consent 
which  accompanied  the  certificate,  and  is  men- 
tioned in  the  said  order : — 

We,  the  managers  of  the  Metropolitan  Asylum  Dis- 
triotw  being  the  owneis  of  the  lands  or  grounds  described 
on^  tne  plui  hereunto  annexed,  and  through,  along,  or 
adjoining  which,  part  of  a  certain  footpath  or  highway 
leading  out  of  the  road  from  Couldson  to  Caterham,  both 
in  the  county  of  Surrey,  and  extending  in  a  south- 
westerly direction  across  certain  land  there  now  used  for 
the  purposes  of,  or  in  connection  with,  the  Asylum  for 
Imbecile  Poor,  to  and  into  a  certain  other  highway  lead- 
ing from  Coulsdon  to  Chaldon  (and  which  footpath  or 
highway  is  shown  on  the  said  plan  by  the  colour  blue)  is 
intended  to  be  diverted  and  turned  ;  in  consideration  of 
the  stopping  up  of  such  part  of  the  said  footpath  or  high- 
way so  snown  by  the  colour  blue  as  aforesaid,  do  hereby 
consent  to  the  making  and  continuing  of  the  new  high- 
way, which  is  indicated  by  the  colour  red  on  the  said 
plain,  through,  along,  or  adjoining  our  said  lands  or 
grounds. 

GKren  under  our  common  seal  the  18th  Jan.  1871. 

The  common  seal  of  the  managers  of  the  Metropolitan 
Asylum  District  in  the  presence  of 

Wx.  Bbeweb,  Chairman. 

It  appeared  from  the  plan,  and  also  from  the 
afRdavits  upon  which  the  rule  was  granted,  that 
the  length  of  the  footpath  across  the  land  of  the 
asylnm  was  530yds. ;  and  that  the  length  of  the 
substituted  footpath  along  the  side  of  the  highway 
was  616yds.  The  new  footpath  was  constructed 
upon  what  had  been  a  ditch  between  the  high  road 
aud  the  fence  round  the  land  of  the  asylum. 

Field,  Q.  C.  and  Thesi^en  for  the  respondents, 
showed  cause  against  tne  rule. — The  hrst  case 
apon  this  subject  was  Welch  v.  Ncish  (8  East.  395), 
in  which  it  was  held  under  the  19th  section  of  the 
General  Highway  Act,  13  Geo.  3,  c.  78,  that  it 
was  not  sufficient  that  an  old  highway  was  widened 
in  parts  to  make  it  a  substitution  for  a  new  high- 
way. That  decision,  however,  was  dissented  from 
by  the  Court  of  Common  Pleas  in  De  Ponthieu  v. 
Pennyfeaiher  (5  Tau  nt.  634) ;  and  this  court  distinctly 
overruled  Welch  v.  Nash  in  the  case  of  Reg,  v. 
PhiUips  (L.  Bep.  1  Q.  B.  648),  and  held  that  the 
addition  of  fresh  land  to  an  old  narrow  highway, 
BO  a8  to  widen  it  and  make  it  a  commodious  road, 
is  sufficient  substitution  of  a  "  new  highway."  It 
was  held  in  the  same  case  that  a  certificate  was 
Yalid  which  alleged  only  one  of  the  two  alternatives, 
either  that  the  new  highway  was  nearer,  or  that 
it  was  more  commodious  than  the  other.  By  the 
authority  of  Beg,  v.  Phillips  therefore,  this  substi- 
tuted path  is  a  new  hignway  within  sect.  85  of 
5  A  6  Will.  4,  c.  50 ;  and  oeing  more  commodious 
than  the  old  one,  it  need  not  be  nearer.  The  cer- 
tificate of  the  justices  contains  all  the  assertions 
required  by  that  section,  and  is  therefore  good  on 
its  face,  it  is  not  stated  that  the  consent  of  the 
owners  should  form  part  of  the  certificate,  and 
therefore  it  is  sufficient  that  it  appears  in  the  order 
of  the  sessions  that  the  consent  was  lodged  with 
the  clerk  of  the  peace.  Moreover,  the  certificate 
has  been  before  the  sessions,  and  the  justices  have 
entertained  the  question  whether  it  was  good  or 
bad.  Certiorari  therefore,  in  the  same  way  as 
fnandamust  will  not  lie  against  them  upon  this 
question,  even  if  they  were  wrong : 

Beg,  V.  The  JtuHcea  o)  Woree$terd^ire,  3  E.  A  B.  477 ; 
Am.  t.  JvffKeet  of  Surrey,  L.  Bep.  5  Q.:B.  466 ;  8  L. 
T.  Bep.  N.  8. 801. 

The  ocmsent  sufficiently  states  that  the  managers 
of  the  Metropolitan  Asylnmy  who  give  it,  are  tiie 


owners  of  the  grounds  through  which  the  proposed 
new  highway  was  to  be  made. 

Denman,  Q.  C.  and  E.  Clarke,  for  the  appellants, 
supported  the  rule. — This  is  an  attempt  by  the 
respondents  to  extend  the  effect  of  the  case  of 
Beg.  V.  Phillips.  Here  there  is  no  new  right  of 
way  to  be  dedicated  to  the  public  in  place  of 
the  old ;  the  substituted  footpath  is  to  be  made 
over  the  ditch,  which  is  already  part  of  the 
highway.  Beg.  v.  l^he  United  Kingdom  Elec- 
trie  Telegraph  Company  {Limited)  (6  L.  T.  Rep. 
N.  S.  378 ;  31  L.  J.  166,  M.  C).  The  words 
of  the  earlier  Act  of  13  Geo.  3  were  the 
same  as  in  this  Act  concerning  consent,  and  it 
was  held  in  i^  v.  Kirh  (1  B.  &  C.  21),  that  an 
order  was  bad  because  it  did  not  appear  upon 
the  face  of  it  that  the  consent  of  the  owner  nad 
been  obtained.  And  in  Bex  v.  The  Jvstices  of  Kent 
(1  B.  &  C.  622)  Bayley,  J.,  held  that  it  should  have 
appeared  upon  the  face  of  the  order  that  a  suffi- 
cient assent  was  given  under  the  hand  and  seal  of 
the  owner.  [Lush,  J. — The  Act  of  Will.  4  does 
not  say  that  the  consent  of  the  owner  must  appear 
on  the  certificate,  nor,  indeed,  on  the  order  itself. 
It  only  requires  the  owner's  consent  as  a  fact.]  At 
all  events  the  words  of  the  consent  are  not  suffi- 
cient ;  the  form  given  in  the  schedule  No.  18  has 
words  asserting  that  the  person  who  gives  the 
consent  is  the  owner  ot  the  lands  through  which 
the  highway  is  to  be  diverted  and  turned,  and  that 
he  consents  to  the  making  and  continuing  such 
new  highway  through  his  said  lands.  Here  the 
managers  merely  claim  t/O  be  owners  of  the  lands 
or  grounds  "  through,  along,  or  adjoining  which," 
the  highway  was  intended  to  be  diverted — in  fact, 
it  is  not  through  their  land  at  all,  but  upon  the 
old  highway.  The  Act  never  contemplated  such 
a  diversion,  for  the  consent  in  the  schedule  pro- 
vides for  money  to  be  paid  to  the  owner  in  con- 
sideration for  his  consent.  By  sect.  118  the  forms 
in  the  schedules  "  shall  be  used  upon  all  occasions, 
with  such  additions  or  variations  only  as  may  be 
necessary  to  adapt  them  to  the  particular  exigen- 
cies of  the  case."  [Lush,  J. — That  section  con- 
cludes "  that  no  objection  shall  be  made  or  advan- 
tage taken  for  want  of  form  in  any  such  proceedings 
by  any  person  whomsoever."] 

CocKBUKN,  C.J. — I  think  this  rule  must  be  dis- 
charged. The  preliminary  formalities  required  by 
the  84th  and  85th  sections  appear  to  me  to  have 
been  substantially  complied  with.  When  the 
vestry  deem  it  expedient  to  divert  a  highway,  the 
surveyor  is  to  request  the  justices  to  view  it; 
and  when  it  appears  to  the  justices  that  it  may 
be  diverted  so  as  to  make  the  same  nearer  or  more 
commodious  to  the  public,  and  the  owner  of  the 
lands  or  grounds  through  which  such  new  high- 
way so  proposed  to  be  made  shall  consent  thereto 
by  writing  under  his  hand,  and  certain  notices 
have  been  given,  the  justices  are  to  certify  that 
the  new  highway  is  nearer  or  more  commodious, 
and  why ;  and  afterwards  this  certificate,  with  a 
certain  plan  and  the  written  consent  of  the  owner, 
is  to  be  enrolled  by  the  clerk  of  the  peace  at 
quarter  sessions,  provided,  by  sect.  87,  that  upon 
app>eal  the  court  of  quarter  sessions  do  not  refuse 
to  enrol  the  same.  Now,  throughout  these  sections, 
the  certificate,  the  plan,  and  the  consent,  are 
spoken  of  as  separate  matters,  and  I  see  no  neces< 
Bity  for  referring  to  the  consent  in  the  certificate. 
There  is  nothing  wrong,  therefore,  on  the  face  of 
the  oertifioate ;  inasmuch  as  a  oertificai^  ia  oi  ^c^ 
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force  until  enrolment.  If  aajthing  were  wrong  on 
the  face  of  it,  Jl  would  be  beyond  the  jurisdiction  of 
the  quarter  aeasiona  to  order  it  to  be  enroiled.  Here 
the  consent  certninly  was  not  in  the  words  of  the 
schedule,  but  the  section  referring  to  the  Hchednles 
provides  that  no  objection  shall  be  made  or  od- 
Tantage  taken  for  want  of  form.  It  is  tme  that 
no  statement  is  made  to  the  effect  that  the  asvlnm 
board  were  owners  of  the  whole  ground  of  the 
new  footpath ;  but  it  appears  that  they  claim  to  be 
owners  of  the  lands  or  grounds,  through,  along,  or 
adjoining  which  the  path  was  intended  to  be 
diverted;  and  they  consented  to  the  making  of 
the  new  highway  "  through,  along,  or  adjoining 
our  said  Ifuids  or  grounds."  It  seems  that  the 
new  path  is  in  a  great  meaaure  what  was  the 
ditch  by  the  side  o?  the  aavlum  grounds,  which 
with  the  road  ad  inediain  Juimi  viie  must  be  pre- 
sumed t«  be  in  the  same  ownership  as  that  of  the 
adjoining  land.  Taken  altogether,  it  niust  be 
sufficieut,  as  no  mention  of  the  consent  is  necessary 
on  Ihe  face  of  the  certificate,  that  the  persons  who 
are  the  oirners.  which  fact  may  be  ahonn  nliuiide, 
consent  to  the  new  path.  I  think  the  justices  at 
qoarter  sessions  are  the  proper  persons  to  judge 
whether  the  consenting  parties  are  the  real  owners, 
and  upon  these  materials  they  might  reasonably 
bold  the  asylum  board  to  be  the  owners,  whose 
consent  was  necessary,  I  see  no  reason  to  ques- 
tion the  validity  of  this  order,  or  the  application 
of  Iteg.  T.  PkillipB  to  the  facts  of  the  case,  so  the 
rule  will  be  discharged. 

Ubllob,  J.— I  am  of  the  same  opinion.  I  think 
tlie  scheme  of  the  statute  was  to  substitnte  a  new 
roiid  for  the  closed  old  road ;  bni  the  fitcts  of  this  case 
are  within  the  rule  established  in  Reg  v.  Phillips, 
and  this  seems  to  be  a  substitution  offered  to  the 
public  for  the  old  right  of  way  they  had  before  ; 
It  increases  the  accommodation  for  the  public 
along  the  highway,  just  as  was  done  by  the 
substituted  rcAd  in  that  case.  Although  we  are, 
by  confinning  this  order,  going  perhaps  further 
than  that  case,  yet  I  think  the  circumstances  of 
this  case  are  within  the  principle  there  laid  down. 
I  am  satisfied  also  that  although  the  form  of  this 
consent  departs  from  that  given  in  the  schedule, 
yet  there  appears  sufficient  evidence  to  show  that 
the  asylum  managers  are  owners  of  the  land  ad- 
joining, and  prima  fiicle  therefore  they  are  owners 
of  the  soil  to  the  middle  of  the  road.  As  to  the 
other  objection,  the  order  is  to  be  made  by  the 
quarter  sessions,  and  it  would  be  inconvenient  for 
ul  the  justices  there  assembled  to  view  the  sob- 
Btitated  roads.  On  that  account  it  is  provided 
that  two  justices  only  shall  view  and  certify.  They 
have  to  satisfy  themselves  and  certify  of  the  com- 
pnrativo  distance  or  convenience  of  the  old  and 
new  roads  ;  hut  they  are  not  bound  to  examine  the 
form  of  the  written  consent.  No  mention  of  the 
consent  need  appear  in  the  certificate,  and  in  some 
cases  I  do  not  know  how  it  could.  The  ownership 
and  the  consent  of  the  owner  are  questions  for  the 
auaiter  sessions.  No  doubt  the  a  rtificate  and 
the  consent  are  separate  matters,  and  I  think  we 
are  bound  to  say  there  is  no  want  of  jurisdiction  in 
any  part  of  the  justices'  proceedings. 

Lrsu,  J. — I  am  of  the  same  opinion.  The  cer- 
tificate required  by  the  Act  is  not  operative  by 
it><elf ;  it  is  sufficient,  if  it  shows  upon  the  face  of 
it  that,  the  two  justices  have  done  all  that  is  re- 
quired of  them.  The  written  consent  truly  does 
aotia  terma  «Ute  what  is  contained  in  the  schedaled 


form;  but  in  effect  the  managers  cUumwbatbfhs 
makes  them  owners  of  the  new  path.  I  think  lUi 
was  a  sufficient  substitation  of  a  new  path,  andtia 
certificate  and  consent  are  good. 

itulfl  duckarjed. 

Attorneys  for  appellants,  Home  uid  Hunter. 

Attorneys  for  respondents,  Siehol»oit  andAr- 
bert 


couBT  OF  comcov  ] 

Eteportsd  bj  H.  H.  HocniHi  uid  B.  A.  KuaLm,  S 


Saiurdas,  Nov.  18, 1871. 

KEOISTBATIOH  ATPEAL. 

Choklton  (app.)  v.  Tbb  Oveksebbb  of  Tmu 

(resps.). 

Begi»lr/UUm-~County   vote — Notice   of   objMium^ 

Docri'ptton  of  objector — Pariik  dimdad  tntopoQ- 

ing  ditti-ictaSl  ^  32  Ficf.  e.  68,  «.  22. 

Sect.  22  0/  31  4-  32  Via.  a.  58,  which  provut-u  lAol 

III  Ike  cone  of  a  pariik  forming  part  of  mora  thaw 

one  poUiitg  ilUtriel,  llie  pari  of  suehparith  *itmalt 

ill  tuch  polling  ditlrici  ihail  be  deemed  to  he  a 

separate  parish  for  the  pnrpoaeM  oftheminom^ 

«o/tr«,  and  tke  litlt  and  regieter  of  voter*,  dot* 

not  rettder  U  obligatory  on  an  objeiior  having  kit 

qualification  in  tucA  a  parith  to  »hou>  on  th*faef 

of  kia  notite  to  tokirh  parliadar  potting  diiiritt 

lie  belongt,  bat  it  it  ttill  ti^irient,  itoliBithtla»Jimf 

this  eiiactment  for  him  to  de»eribe  hitnteff  luim 

tke  list  of  voters  for  the  parish  in  question. 

On    appeal  from    tliQ    decision   of   the   rerising- 

barrister  for  the  Soutb-Sastem  Division  of  the 

County  of   Idncashire,    the    following    case    wu 

A  t  a  court  holden,  &c.,  Samuel  Stott,  of  Quany- 
hill,  Healey,  near  Rochdale,  objected  to  the  nann 
of  Enoch  Beswick. 

The  notice  of  objection  to  the  person  otgected  to 
was  in  the  following  form : 
To  Hi,  Enoch  Beswiok.  of  Ketnjoa.IaiTia,  Tonga. 

Tkke  notice  thkt  I  objoot  to  ;oiit  Dkme  being  rataiMd 
on  the  Tomge  list  of  rotera  far  tlie  Soath-Eut  OiriMCBl' 
tha  County  of  l^nouter.    Dated  this  15th  Adk-  1871. 

(Signed)    S&ndkl  Stott,  of  Qnarrj-hOl, 
fltalej,  neu  Boobdale. 
On  the  reciBt«r  of  Toten  for  the  township  of  Spot- 

The  township  of  Spotland  consists  of  the  bainleti 
of  Brandwood  Higher  End,  Brandvood  Loww 
End,  Whitworth  Hjgher  End,  Catley-lane.  Chad- 
wick,  C  lav- lane,  Falinge,  Healey,  Whitworlii 
Lower  End,  Wolstenholme,  and  Wuodhouae-Utia 

The  first  three  named  hamlets  of  Brandwood 
Higher  End,  Brandwood  Lower  End,  and  Wbil- 
worth  Higher  End,  constituted  the  whole  rf 
Brandwood  Higher  End  polling  district  in  tha 
year  1871  and  preceding  year. 

The  said  othec  hamlets  within  the  township  of 
Spotland,  form  part  of,  and  are  included  in,  Ifai 
Kochdale  polling  district. 

It  was  not  proposed  to  be  proved  bofbn  the  !•■ 
vising  barrister  that  the  said  Enoch  Beawick  '•U 
entitled  to  have  his  name  retained  in  the  Uitrf 
voters  in  respect  of  the  said  qualification  hcniB- 
before  descnbed,  but  on  his  oahalf  it  was  eott- 
tended  that  the  said  notice  of  objectMU  was  in- 
valid on  the  ground  that  it  did  not  state  th* 
particular  list  of  voters  in  whioh  tfae  tuona  of  tbi 
said  Samuel  Stott   appeared.     ^le  c 
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the  township  of  Spotland  prepare  the  list  of  vobers 
of  the  whole  township  of  Spotland,  and  they 
published  daring  the  year  1871,  within  the  Brand- 
wood  Higher  £nd  polling  district,  the  names  of 
all  voters  whose  cjualification  was  situate  within 
Bach  polling  district ;  and  they  published  during 
the  same  year,  within  the  polling  district  of  Roch- 
dale, the  names  oi  all  voters  whose  qualification 
was  situate  within  such  part  of  the  township  of 
Spotland  as  was  within  such  polling  district  of 
Bochdale.  Thus  they  published  during  the  year 
1871,  on  or  before  the  1st  Aug.,  within  the  Brand- 
wood  EEigher  End  polling  district,  a  document 
headed  as  follows : 

Brandwood  Higher  End  Polling  Bistriot. 
Tlie  legiater  of  persons  entitled  to  vote  at  any  election  of 

a  member  or  members  of  Parliament  for  the  Division 

of  Sonth-East  Lancashire  between  the  3rd  Dec.  1870 

and  the  Ist  Jan.  1872 : 

Hamlets  of  Brandwood  Higher  End,  Brandwood  Lower 
End,  and  Whitworth  Higher  End,  in  the  township  of 
Spotland. 

And  the  said  overseers  also  published  during 
the  year  1871,  on  or  before  the  1  t  August,  within 
such  part  of  the  township  of  Spotland  as  lies  in  the 
Rochdale  polling  district,  a  document  headed  as 
follows : 

Bochdale  Polling  District. 
The  register  of  persons  entitl^  to  vote  at  any  election 

of  a  member  or  members  of  Parliament  for  the  Division 

of  Sonth-East  Lancashire,  between  the  Slst  Dec.  1870 

and  the  1st  Jan.  1872  : 

The  hamlets  of  Catby-lane,  Chadwick,  Clay-lane, 
Falinge,  Healey,  Whitworth  Lower  End,  Wolstenholme, 
and  Woodhoose-lane,  in  the  township  of  Spotland. 

The  name  of  the  objector  appears  only  as  follows 
on  the  last  above-mentionea  register  of  persons 
entitled  to  vote : 


Street,  lane,  or  other 
like  place  in  the 
iMtrish,  and  No.  of 
bouse  (if  any)  where 
the  property  is 
Bitiiate,or  any  name 
of  the  property,  if 
known  by  any,  or 
Natare  of  name  of  the  occupy- 
qnaliflca-  ing  tenant,  or  if  the 
tion.  qualification  consist 
of  a  rentcharge, 
then  the  names  of 
owner  of  the  pro- 
perty out  of  which 
such  rent  is  issuing, 
or  some  of  them, 
and  the  situation  of 
the  property. 


Cbristian  name 
and  somame 
of  the  daim- 
■nt     at    fnU 


8tofct,8amiieL 


Place  of 
abode. 


Quarry-hill, 

Healey,  near 

Bochdale. 


Freehold 

house  and 

land. 


Quarry-hill,  tenants, 
John  Williamson 
and  others. 


It  was  contended  before  the  revising  barrister 
QQ  behalf  of  the  persons  objected  to,  that  snch 
'^tice  of  objection  was  invalid  on  the  following 
j^unds : 

^Hrst,    that    there    was    no  list  of  voters  de- 

**3lbed  or  distinguished  by  the  name  of  "The 

"'^Kifiter  of  voters  for  the  township  of  Spotland ; 

*®^^iidly,  that    the  list  of    voters  whose  qualifi- 

??^\ons  were  in  the  township  of  Spotland  were 

?^^tied  into  two  parts,  one  part  consisting  of  the 

^^■'^e  townships  or  Brandwood  Higher  End,  Brand- 

^'^^^^  Lower  End,  and  Whitworth  Higher  End, 

^"^  oonstitnting  the  Brandwood  Higher  End  poll- 

^''K^  district ;  and  the  other  part  consisting  of  the 

^H^t  towoships  of  Catley-lane,  Chadwick,  Clay- 

■g^ift,  IWnge,   Healey,   Whitworth   Lower  End, 

^ftoimholme,  and  Woodhonse  Lane,  and  forming 

W  of  ihB  Bochdale   polling   district ;  thirdly, 


that  the  objector  should  have  described  the 
particular  list  of  voters  on  which  his  name 
appeared,  and  not  have  given  the  name  of  a 
township  which  formed  part  of  two  polling  dis- 
tricts, and  had  two  separate  and  distinct  sets  of 
lists. 

The  revising  barrister  considered  that  if  the 
said  notice  of  objection  was  according  to  the 
form  numbered  5  in  schedule  A  of  the  6 
&  7  Vict.  c.  18,  or  to  the  like  effect,  as 
required  by  the  7th  section  of  the  said  Act, 
it  was  good,  and  seeing  that  the  only  difference 
between  the  said  notice  of  objection  and  the  said 
form  was  that  in  the  said  notice  it  was  "  on  the 
register  of  voters  for  the  township  of  Spotland," 
and  in  the  said  form  numbered  5,  the  words  are, 

"  on  the  register  of  voters  for  the  parish  of ,*' 

he  considered  that  the  said  notice  of  objection  was, 
under  the  circumstances  of  this  case,  to  the  like 
effect  as  the  said  form  No.  5,  and  that  it  was  not 
necessary  to  specify  the  particular  list  of  voters,  as 
was  contended.  He,  therefore,  decided  that  the 
said  notice  of  objection  was  valid,  and  struck  off 
the  name  of  the  said  Enoch  Beswick  from  the  said 
list  of  voters. 

This  was  an  appeal  against  that  decision. 

Edwards  for  the  appellant. — The  person  ob- 
jecting has  signed  himself  as  on  the  register  of 
voters  for  the  township  of  Spotland,  and  that  was 
sufficient,  according  to  form  5  schedule  A  of  6 
Vict.  c.  18,  and  form  2  schedule  A.  of  28  &  29 
Vict.  c.  36.  But  subsequent  enactments  have 
rendered  it  insufficient.  Sect.  34  of  30  &  31  Vict, 
c.  102,  provides  for  increased  polling  places  in 
both  counties  and  boroughs,  and  a  description  of 
such  new  polling  places  is  to  be  advertisea.  Sect. 
6  (subsect.  6)  of  31  &  32  Vict.  c.  58,  provides  for 
the  uniform  printing  of  all  the  lists  of  a  county, 
so  as  they  shall  be  capable  of  forming  one  book, 
or  of  being  detached  each  list  by  itself,  so  that  the 
list  of  any  parish  or  township,  or  all  the  lists  of 
any  polling  district  or  districts  may  be  had 
separately.  Sect.  22  of  the  same  Act  provides 
that  where  any  parish  (which  is  the  same  as  town- 
ship) "  forms  part  of  more  than  one  polling 
district,  the  part  of  such  parish  situate  in  each 
polling  district  shall  be  deemed  to  be  a  separate 
parish  for  the  purposes  of  the  revision  of  voters, 
and  the  lists  and  register  of  voters."  Here  the 
township  of  Spotland  formed  part  of  more  than 
one  polling  district ;  a  separate  list  was  made  for 
each  such  polling  district,  and  each  such  district 
must  be  deemed  a  separate  parish  for  the  purposes 
of  the  revision.  The  effect,  then,  of  sect.  22  of  31 
&  32  Vict.  c.  58,  is  to  render  form  5,  schedule  A  to 
6  Vict.  c.  18,  and  form  2  schedule  A  of  28  <&  29 
Vict.  c.  36,  insufficient  in  a  case  where  the  parish 
forms  part  of  more  than  one  polling  district  (as 
was  the  case  here),  and  to  render  it  necessary 
for  the  person  objecting  to  specify  in  what 
polling  district  the  part  of  the  parish  in  which 
his  qualifying  tenement  lies  is  situate.  It 
has  often  been  decided  that  the  person 
objecting  must  give  such  a  description  of  the  list 
on  which  his  name  is  to  be  founa,  that  the  party 
objected  to  may  at  once  be  able  to  find  his  name 
without  being  obliged  to  search  several  lists  for 
it.  The  most  recent  authority  for  that  is  AUen  v. 
Town  Clerk  of  Warrington  (22  L.  T.  Rep.  N.  S. 
169;  K  Bep.  6  C.  P.  291;  39  L.  J.  113,  C.  P.); 
but,  as  the  party  objecting  in  this  case  did  not 
specify  the  list   on  which  his  name  wa&  V^  \a^ 
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found,  the  appellant  might  have  had  to  search 
more  tham  one  list  in  order  to  find  his  name. 
Moreover,  the  effect  of  sect.  22  is  to  abolish  alto- 
gether the  parish  of  Spotlaud  for  the  purposes  of 
the  revision ;  so  that  "  on  the  register  of  voters  for 
the  parish  of  Spotland  is  no  description  at  all; 
as  for  registration  purposes,  there  is  no  such 
parish  and  no  such  register. 

The  respondents  did  not  appear. 

WiLLEs,  J. — I  am  inclined  to  think  that  the  re- 
vising barrister  was  right,  and  that  the  notice  of 
objection  was  good.     I  start  with  this  proposition, 
that  the  notice  to  be  good  must  be  in  accordance 
with  the  Act  of  Parliament.     The  first  form  of 
notice  to  be  given  to  parties  objected  to  by  any 
persons  other    than    the    overseers,    is    form    5, 
schedule  A,  to  6  Vict.  c.   18;   and  in  the  case 
of    the    person     objected    to    being    already    on 
the  register,   form   2,  schedule    A,    to  28   &  29 
Vict.    c.    36,    is    given.      That    form   has    been 
followed    here,   as  the  party  objecting    has    de- 
scribed himself    as  "on    the  register   of  voters 
for    the    parish    of   Spotland."      My   next    pro- 
position   IS    that    28    &    29    Yict.    c.    36,    has 
not  been  expressly  repealed  by  any  subsequent 
Act;    but   Mr.   Edwaras's  argument  is    directed 
to    show  that    it    has   been    impliedly  repealed 
by  the  subsequent  Act,  providing  for  the  estab- 
lishment   of    new     polling    districts,   the    effect 
of  which,  he  contends,  is  to  expunge  and  abolish 
the  township  of  Spotland  for  purposes  of  regis- 
tration, so  that,  according  to  his  argument,  it  is 
now  necessary  for  the  objector  to  describe  himself 
as  on  the  register  of  voters,  not  fot  the  township 
of  Spotland,  but  for  the  particular  polling  district 
of  the  township  of  Spotland  to  which  he  happens 
to  belong.     That,  he  contends,  is  the  effect  of  sect. 
22  of  31  &  32  Vict.  c.  :^8.     That  conclusion  is  led 
up  to  by  reference  to  various  provisions  in  previous 
Acts  as  to  providing  dillerent  polling  places.     To 
take  a  consistent  view  upon  this  subject,  one  nmst 
go   back   to  the  Reform  Act  of  1832  (2  Will.  4, 
0.  45).     It  is  remarkable,  when  looking  at  the  pro- 
visions of  this  Act  as  to  polling-pla<.*cs,  that  there 
is  nothing  to  show  that  such  polling-places  are  to 
be  coterminous  with  parishes.     A  man  is  bound, 
in  simiing  a  notice  of  objection,  to  describe  himself 
as  01  a  particular  parish  or  township,  just  in  the 
same  manner  as  a  person  makinc^  a  claim.    Thus 
in  all  these  cases,  the  ecclesiastical  divisions  are  to 
be  followed    more  or  less.    The  63rd  section  of 
2  Will.   4,   c.  45  makes    provision    for    dividing 
counties  into  polling  districts  (a  division  which 
was  actually  made  by  2  &  3  Will.  4,  c.  64),  and  the 
64th  section  of  2  Will.  4  c.  45  provides  for  the 
erection  of  a  polling  booth  in  each  ot  such  dis- 
tricts, and  enacts  that  no  voter  shall  poll  out  of 
the  district  in  which  his  qualifying  property  lies. 
Now,  I  believe,  some  parishes  he  partly  in  one 
4COuntj    and    partly  in  another;    but,    assuming 
ihat    no    instance    of    such    a    division    could 
be    given,    the    possibility    of    such    a    state    of 
filings    is    sufficient    to    show    that    it    is    not 
legally  impossible    to   attribute    one    part    of    a 
parish    to    one  polling    district  and  another    to 
.another.     I  come  now  to  the  provision  in  sect.  34, 
by  which  justices  of  the  peace  are  to  assign  new 
polling  places,  and  a  description  of  the  new  polling 
places  18  to  be  ^vcrtised.    If  that  provision  stood 
, Alone  there  woald  he  no  doubt  that  it  woiild  be 


particular  polling  district  in  the  parish.  By  sob- 
sect.  6  of  sect.  6  of  31  &  32  Vict.  c.  58,  provision  is 
made  for  the  uniform  printing  of  the  lists  ofi 
county,  so  that  they  shall  be  capable  of  formine 
one  book,  or  of  being  detached,  each  list  by  it^ielf, 
so  that  the  lists  of  any  parish  or  township,  or  sll 
the  lists  of  any  polling  district  or  polling  distride, 
may  be  had  separate^.  This  section,  therefore 
follows  the  civil  divisions  referred  to  in  sect.  ^ 
of  30  &  31  Vict.  c.  102 ;  and  if  the  enactment  of  the 
sub-section  is  carried  out,  there  xx>ald  be  no  diffi- 
culty in  getting  the  lists  for  the  whole  township 
and  finding  out  the  objector *8  name.  I  now  come 
to  the  section  that  has  been  mainly  relied  on,  the 
22  nd  section  of  31  &  32  Vict.  c.  58,  which  provides 
that  '*  where  any  parish  .  .  .  forms  part  of  more 
than  one  polling  district,  the  part  of  snch  parish 
situate  in  each  polling  district  shall  be  deemed  to 
be  a  separate  parish  for  the  purposes  of  the  re- 
vision of  voters  and  the  lists  and  register  of  voten, 
and  may  be  designated  by  some  distingaishins 
addition  in  the  list  of  voters  for  such  a  parisL 
That  does  not  expressly  repeal  the  scbeaules  of 
6  Vict.  c.  18,  and  28  &  29  Vict,  c  36  aboTe 
referred  to;  the  question  is,  whether  it  repeals 
them  by  necessary  implication,  so  as  to 
render  the  descriptions  there  given  as  "in  the 

register  of  voters  for  the  parish  of ,"  insuffi* 

cient  where  the  parish  in  question  forms  part  of 
more  than  one  polling  district,  and  to  render  it 
necessary  for  the  objector  to  describe  himself  as 
on  the  register  of  voters  for  the  particular  polling 
district  as  well  as  for  the  particular  parish.  I  do 
not  think  it  does  so  imphedly  repeal  them.  It 
provides  that  '*  the  part  of  such  parish  situate  ia 
each  polling  district  shall  l)e  aeemed  to  be  i 
separate  parish "  for  certain  purposes  there 
specified.  Those  purposes  are  "the  revision  of 
vot<?rs  and  the  list  and  register  of  voters."  These 
words  are  confined,  in  my  judgment,  to  the 
revision  by  the  revising  barrister,  who  is  the  judi- 
cial officer  appointed  to  revise  the  lists,  and  to  the 
settlement  of  the  lists  and  register  by  the  officers 
whose  duty  it  is  to  settle  them  for  the  paipoee  of 
revision.  An  objector  is  neither  such  an  officer 
nor  the  revising  barrister,  but  only  a  person  who 
has  the  right  to  intervene  and  correct  the  people 
who  have  to  do  with  the  revision ;  the  same  remirk 
applies  to  a  claimant.  The  words  of  the  section  wn 
satisfied  by  referring  them  to  the  judicial  and 
ministerial  officers  appointed  by  the  statutes  to 
frame  correct  lists,  and  have  no  applioatiai  to 
private  persons,  who  have  a  statutory  right  to 
intervene  to  set  those  officers  ri^ht.  I  am  thei»- 
fore  of  opinion  that  the  description  given  in  form 
5,  schedule  A  of  6  Vict.  c.  18,  and  form  2,  sdiedob 
A  of  28  <&  29  Vict.  c.  36,  is  still  sufficient,  and  tint 
the  decision  of  the  revising  barrister  must  be 
affirmed. 

Keating,  J. — I  am  of  the  same  opinion,  and  on 
the  short  ground  last  adverted  to  by  my  brother 
Willes.  Here  the  objector  gave  the  notice  in  the 
form  prescribed  by  the  statute.  Mr.  Edwards'i 
argument  is  that  the  effect  of*soct.  22  of  31  A  ^ 
Vict.  c.  53  is  to  render  the  statutory  form,  whicfa 
before  was  admittedly  sufficient,  insufficient  in  * 
case  where  the  parish  to  which  the  objector  be 
longs  foi*ms  part  of  more  than  one  polling  district 
The  words  of  that  section  that  he  relies  on  m: 
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nd  register  of  voters."  There  is  no  donbt 
in  Mr.  Edwards's  ar^ment,  but  what  I  fail 
is  that  there  is  anytning  in  the  section  in- 
ent  with  the  sufficiency  of  the  form  previ- 
riven  by  statute,  and  which  has  been  fol- 
bere.  I  do  not  think  that  this  22nd  section 
it  difficult  to  accept  the  form  previously  in 
stiU  sufficient.  I  sBould  not  be  disposed  to 
the  words  as  confined  to  the  proceedings 
the  revising  barrister;  still  I  think  that 
6  nothing  inconsistent  in  holding  that  they 
repeal  previous  express  enactments  as  to  the 
1  which  notices  of  objection  are  to  be  given. ' 
iffht  to  be  extremely  careful  before  we  con- 
ihat  an  express  provision  of  an  Act  of  Par- 
t  is  implicMlly  repealed  by  a  subsequent  Act. 
rr,  J.— But  for  sect.  22  of  31  &  32  Vict, 
should  have  thought  it  was  not  possible  to 
ihat  the  notice  given  here  was  insufficient, 
allows  the  form  given  in  previous  statutes, 
sufficiency  of  that  form,  then,  affected  by 
id  section  ?  The  section  is  perhaps  rather 
b  to  construe.  At  first  it  appeared  to  me 
.ble  of  being  construed  in  two  ways,  either 
licable  to  every  purpose  of  the  revision 
^ginning  to  end,  or  else  as  confined  to  the 
revision  before  the  revising  barrister, 
construction  is  difficult ;  as,  if  the  former 
ect,  it  must  apply  to  the  precept,  the  list, 
de  of  publication,  and  notices  of  objection, 
bing  would  be  altered,  and  all  the  enact- 
of  former  statutes  would  be  afiected.  If, 
>ther  hand,  the  section  applies  only  to  the 
)roceedings  before  the  revising  barrister, 
ftculty  arises,  that,  when  the  lists  for  a  par- 
parish  come  before  the  revising  barrister, 
d  have  to  divide  them,  and  settle  on  which 
lar  list  each  person  was  to  be  placed. 
8,  however,  an  intermediate  interpretation, 
thouffh  with  some  doubt,  I  adopt.  The 
'  for  tne  purposes  of  the  revision  of  voters 
lists  and  register  of  voters "  may  mean, 
purposes  of  all  such  acts,  ministerial  or 
,  as  are  done  by  those  responsible  for 
ision  of  voters  directly  for  the  purpose  of 
ision.  If  that  is  so,  the  act  of  a  person 
;  to  be  put  on  the  register,  or  of  a  person 
lotice  or  objection,  does  not  come  within 
S8  of  acts  contemplated.  Sect.  22  has, 
e,  no  application  to  this  case,  and  conse- 
the  notice  was  sufficient. 
KB,  J. — I  am  of  the  same  opinion.  I  think 
ent  to  say,  that  the  words  "  for  the  pur- 
l  revision/'  &c.,  in  sect.  22,  do  not  neces- 
dnde  a  notice  of  objection,  at  least,  not  so 
il J  as  to  oblige  us  to  hold  that  they  over- 
plain  enactments  of  a  previous  statute. 

D.xUion  affi/rmed. 
aeys  for  appellant  Home  and  Hunter. 


Tuesday,  N(yv.  21,  1871. 

registration  appeal. 

IX  (app.)  V.  The  Overseers  op  Putney 
p8.) ;  Wadmore  (app.)  v.  Bean  (resp.). 

Hon — County  vote — Freehold  interest  — 
$  in  a  bridge — Commissioners  appointed 
hUe  purposes — Limited  o/uthorHy  to  convey 
MM  Navigation  Act  1S70  (33  ^  34  Vict. 
w  10,  wub'Sect.  6. 


By  an  Act  (12  Geo.  1,  c.  36)  commissioners  were' 
anointed  for  huHding  a  bridge  across  the  river 
T.  from  JP.  to  P.,  c^ter  compensating  the  pro" 
prietors  of  the  then  existing  ferries,  and  a  pontage 
or  toU  was  granted  to  and  vested  in  the  comm,is' 
sioners,  to  be  by  them  applied  as  directed  in  tlve 
Act  By  a  suhsequent  Act  of  Geo.  2,  for  more 
ejffectuaUy  enabUiig  the  commissioners  to  complete 
such  work,  they  were  empowered  to  convey  in  per- 
petuity  the  tolls  and  income  of  the  said  bridge  or 
ferries  to  such  persons  as  would  undertake  to 
ei'ed  and  maintain  the  bridge.  The  commissioners 
accm'dingly,  in  1728.  contracted  with  thirty 
persons,  who  subscribed  the  necessary  funds  and 
became  the  shareholders  of  the  bridge,  to  build 
ayid  maintain  tlie  bridge,  and  compensate  the 
proprietoi'8  of  the  said  ferries ;  and  afterwards, 
the  bridge  having  been  buiU,  the  commissioners 
in  1729,  by  a  deed  which  recited  fhe  ab'jve  Acts, 
and  tlieir  powers  thereunder,  conveyed  the  said 
bridge  and  tolls  and  all  such  grounds  adjacent 
and  belonging  to  the  same  as  they  had  power  to 
convey,  by  virtue  of  the  said  Acts,  to  certain 
trustees  in  fee,  in  trust  to  permit  the  said  thirty 
sJuireholders  to  receive  the  said  tolls  and  income 
and  have  the  sole  manageinent  thereof.  The 
managetnent  of  the  pi'operty  was  vested  in  a  com- 
mittee  of  management,  appointed  annually  by 
tlve  shareholders.  The  Thame's  Navigation  Act 
1870  (33  4'  34  Vict.  c.  149)  s.  10,  sub-sect.  6,  sub- 
^equeiifly  vested  the  bndge  and  the  lands  thei-e^ 
^mto  belonging,  and  the  tolls,  Sfc,  in  the  com^ 
tnittee  of  management  and  their  successors  for 
the  time  being,  subject  to  the  trusts  on  which  the 
same  were  held  at  the  time  of  the  passing  of  the 
Act. 

W,  and  certain  other  persons,  who  all  deduced 
their  title  from  the  thirty  persons  above-mentioned, 
and  were  respectively  the  holders  of  a  share  or 
part  of  a  share,  duly  claimed  to  be  registered  as 
voters  in  respect  of  the  said  share  or  part  of  a 
sliare,  for  the  county  of  M.  and  the  county  of  8., 
these  being  the  counties  iyi  which  F.  and  P.  were 
respectively  situate.  In  each  case  tlie  share  or 
part  of  a  share  so  held  was  of  the  clear  anniud 
value  ofAf)s. 

It  having  been  decided  in  Tepper  v.  NichoUs  (11 
L.  T.  Rep.  iV.  S.  609,  and  34  L.  J.  61,  C.  P.), 
before  the  passing  of  the  above-mentioned  Thames 
Navigalion  Act  1870,  thai  tlie  commissioners  had 
no  power  to  convey  th^  land  belo^iging  to  the 
bridge  which  had  become  vested  iti  them  by  virtus 
of  the  said  Acts ;  and  that  tlie  said  shareholders 
having  knowledge  of  the  commissioners'  title  under 
the  said  Acts,  acquired  nothing  more  under  the 
said  deed  than  the  commissioners  could  lawfully 
eonvey,  viz.,  the  tolls  and  income;  ayid  conse* 
quently  thai  none  of  the  shareholders  had,  as  such, 
any  freehold  esiaie,  which  would  qualify  him  for 
a  county  vote ; 

Meld,  that  the  above-mentioned  section  of  the  Tha/mes 
Navigation  Act  1870,  did  not  alter  the  nalure 
of  the  interest  which  the  shareliolders  had  in 
the  bridqe  so  as  to  qualify  them  for  a  county 
vote. 

T«pper  v.  Nichols  considered  and  explained. 

TflESK  two   cases,  involving   precisely  the  same 
qoestion,  were  stated  by  the  revising  barristers  l^crc 
Siast  Surrey,  and  t\ie  "^  patera TyvVveiYOiv  <A^^KASNfc- 
aex  respoctiveiy,   and  -^jet^  \Aiikfisii  wA  vt^g^A 
togethefr. 
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WaDMOEB  I'.  TUE  OVEHSEEHS  OF  PuTSKT. 

On  appeal  from  tho  revising  burriMter  for  Euat 
Surrey,  tbe  following  cftso  was  stilted : 

1.  At  ft  court  hokloii,  &c.,  Jmiies  Poster  Wad- 
more,  and  tbe  aevcral  iwr^oiis  whose  names  appear 
in  tbo  next  paragroph,  diilj  claimed  to  have  their 
names  inserted  in  the  list  of  voters  forthe  Euaturn 
DiviBiun  of  the  countj  of  Surrey,  and  were  duly 
objected  to, 

2.  The  said  James  Foster  Wadmore,  and  the 
BevL'ral  persona  whose  names  are  hereunder  writ  ten, 
htated  the  nature  of  their  qualification  to  be  a 
share,  or  part  of  a  share  in  a  bridge.  The  value 
of  the  said  shares  or  partn  of  shares  waa  over  40s. 
per  annum.  (Then  followed  the  names  of  the  other 
claimants.) 

3.  In  support  of  the  right  of  tho  said  James 
Foster  Wadmore,  and  the  said  several  persons,  to 
have  tbeir  names  inserted  and  placed  on  the  said 
list,  the  following  documents  and  facta  were  duly 
established  iji  evidence  before  me. 

4.  In  or  about  tbe  year  1724,  tbe  Act  12  Geo.  1, 
c.  Ofi,  was  passed,  intituled,  "  An  Act  for  building 
a  bridge  across  the  Eiver  Thames,  from  the  town 
of  Fulnam  in  the  county  of  Middlesex,  to  the  town 
of  Putney  in  the  c'ounty  of  Surrey." 

6.  By  sect.  1  of  that  Act,  certain  persona  were 
conatituled  and  aji pointed  oommiasioners  and 
trustees  for  designing,  directing,  ordering,  and 
building  such  bridge,  and  for  maintaining,  pre- 
serving, and  supporting  the  same  when  buUt,  and 
they  wore  empowered  st  any  time  afler  the  24th 
June  1726.  to  design,  assign,  and  lay  out,  how,  and 
in  what  manner,  the  said  bridge  should  be  made 
and  built  from  the  town  of  Fulham  to  the  town 
of  Putney  aforesaid,  and  the  ways  and  passages  to 
and  from  the  same,  and  to  preserve  and  keep  in 
repair  such  ways  and  passages  from  time  to  time, 
and  to  make  rtmti'ucts,  and  do  all  matters  and 
things  for  c..rying on  iind  effecting  the  nur|iose8 
aforesaid,  nrd  to  t-aune  the  same  to  be  Uono  and 
perfected  accordingly. 

6.  And  to  the  intent  that  the  navigation  of  the 
stud  river  of  Tliamea  might  receive  no  prejudice, 
by  sect.  2  it  is  enacted  that  when  the  said  bridge 
was  built  across  the  said  river,  there  should 
remain  free  and  open  passage  for  the  water  to  pass 
and  repass  through  the  arclies  or  paBsiigea  under 
tbe  eaid  bridge  of  700tt.  at  the  least  within  the 
then  present  banks  of  the  said  river.  By  sect.  5, 
bodies  corporute  and  others  who  were  seised  of 
ground  in  Putney  or  I'ulham,  which  might  be  re- 
quired for  the  purpose  of  making  convenient  ap- 
proaches to  the  said  bridge,  were  enabled  to  convey 
to  tho  said  commissioners  and  trustees,  or  to  any 
nine  or  more  of  them,  or  their  sucesaors,  or  as 
they  should  appoint,  any  such  ground  for  the  pur- 
poses of  that  Act. 

7.  By  sect.  7  it  is  enacted  : 

That  it  oboll  be  Uwful  to  and  for  Hi*  Majeiity.  his 
heirs  and  sui^ceeaora,  by  lettor-a  patent  noder  the  Gro&t 
Seal  of  Great  Bntoin,  to  incarpiMstfl  oil  ua  aver;  the 
oommisBiiinerH  und  tnuteOB  appointed  by  thia  Act,  or 
who  shall  be  appointod  pursuant  thereto,  to  be  commis- 
■ionerx  and  troKteeii  for  pnttin?  thi«  Art  in  ei<^;ntioii,  or 
■aob  of  thrm  ma  ihall  be  then  living,  and  snch  others  a« 
His  MaJBSty  hia  h«irB  or  HUOcesnrs  shoU  think  fit.  to  be 
one  budy  politio  and  ooFporxt^  in  deed  and  in  name,  and 
they  and  thtii  snoaesBom  to  have  perpetual  succGBsian, 
and  a  oommon  seal,  and  suob  seal  from  time  to  time  to 
bretdc,  obaDg«.  make  new  or  alt«T,  as  shall  be  found  most 
eipedient;  and  that  they  and  their  maoesgoni  shall  be 
able  and  oapable  in  law  to  have,  purchaae,  reoeive,  enjoy, 
powpM,  Mid  »t>iu  to  tfaen  and  their  BDooesKOs,  mM- 


tbcii 


Hillai 


I  of  thesameorknjpart  thneof  It 
uureg,  to  sue  and  implfad,  be  mi 
rand  be  answered  in  oomta  of  nr«d 


or  elsewhere,  a  _   

from  timt!  to  time,  and  to  do  and  execute  all  and  singnlu 
other  matUni  and  tbiuKs  that  to  them  iholl  or  ur 
appertain  to  do,  with  such  powers  andolanBoa  oa  ihallta 
neoessory  or  requisite  for  ereotioK,  building,  pnaemni, 
and  snpportin^thesaid  bridge,  and  the  wgye  and  p>iwg»i 
thereto  from  time  to  time. 

The  said  commissioners  and  tmstees  were  never 
incorporated  in  pursuance  of  this  Act. 

8.  By  sect.  8  it  is  enacted : 

That  it  shall  not  be  lawful  to  or  for  the  onpoiatioa  or 
company  which  ;«ha11  or  ma;  be  erected  or  aatablioliad  bj 
virtue  of  or  pursuant  to  this  Act,  aa  each  oorporotica  « 
company  to  borrow,  or  take  np  or  Bivo  woniity  for  my 
sam  or  snms  of  money  payable  in  bwa  tbsa  lii  Dwatlu, 
or  to  disoount  any  bill  of  exchange  or  other  bill  dt  dMm 
whatsoever,  or  to  keep  any  booka  or  oeah  of  or  fcs  iq 
reraon  or  pereoUB,  bodies  politio  or  oorporate,  whatio- 
ever  other  then  and  except  only  tbe  proper  books. 
moneys  and  cash,  of  the  said  componjorcxHpontiaB. 

9.  By  sect.  10  it  is  enacted  that  certaiti  pontwe 
or  toll  shall  be  paid  before  any  passage  orer  Ins 
said  bridge  shall  be  permitted,  and  that  the  ^d 
pontage  or  toll  shall  be  vested  in  tbe  said  coin- 
missioners  to  be  by  them  ap|ilied  in  aocordanct 
with  the  provisions  of  the  said  Act  tomrda  the 
expenses  of  making  and  maintaininK  the  said 
bridge,  ways,  and  passages,  and  porcbasing  tbe 
necessary  ground  for  tbe  same. 

10.  By  sect.  13,  the  oommissionerH  or  anv  eleven 
or  more,  of  them  were  empiowered  when  mcorpo- 
rat«d  by  indenture  or  writing  under  the  oommvi 
seal,  to  convey  and  assure  the  toll  by  that  Act 
granted,  or  any  part  thereof,  ns  a  secnrity  for  any 
sum  or  sums  of  money  by  them  to  be  borrowed  lii 
tho  purpose  of  the  Act,  and  to  giant  any  annvitiei 
for  one,  two,  or  three  lives,  or  tor  twenty-o&e  yeart 
or  a  less  term,  such  annuities  to  be  chargeable  iipoa 
and  pajuble  out  of  the  tolls,  estates,  and  it 
belonging  to  such  corporatioi 

And  by  sect.  14  it  is  enacted  that  auch  a 
shall  be  personal  estate. 


11.  . 


;.  16  it 


shuU  be  lawful  for  the ___. 

,  and  for  ench  iDtended  eonpaiij  or  av- 
poration  and  their  agents  or  offlcjen  from  tiBke  to  tiait,  I* 
remove  any  shelfs  in  the  said  river  at  Thamns.  lod  l> 
make  Uie  same  rivet  deeper. 

12.  By  sect.  17  it  Is  enacted ; 

That  all  atones,  bricks,  planks,  piles,  and  oUm  aat^ 
rials  which  shall  be  mode  use  of  for  or  lowaida  baiUiif 
or  making  tbe  said  bridge,  or  in  or  abiiiit  lln  ■!»«.  M 
for  maintaining,  repaving,  or  supporting  the  iwinii.  orfi* 
making  tbo  said  river  deeper  as  aforesaid,  slMtlltla^s 
be  deemed  to  belong  and  appertain  to  the  oomnuHiOBNi 
and  corporation  oforeMud,  and  by  the  ISth  wiliiB  it  b 
provided  that  IF  tbe  eoid  bridge  ehonld  at  aoj  tuM  be- 
come damaged  it  shall  be  lawful  for  the  vid  ooa^i- 
Binnors  or  corporation  to  set  up  ferriea  aonias  thaSMi 
riviT  near  to  the  said  bridge,  and  to  lake  oiTtaiB  nt> 
and  duties  for  passage  by  such  ferries  over  the  ^jaa 

13.  By  sect.  li>  it  is  enacted  oh  follows : 

It  shall  not  be  lawful  to  erect  or  build  the  miiialf' 
or  any  part  thereof  before  or  nntil  full  and  aoi|il*  Bb^ 
faction  be  mode  for  all  snch  prejudice,  loea,  or  iiffi 
u  shall  or  may  be  saataiued  or  soffered  bjaajtlm 
ownerB,  proprietors,  Issseea,  or  othen  hannganpe- 
nerty  or  intcreet  io  the  present  hnrae  or  footnoi 
between  Fulbam  and  Putney  aforesaid. 

14.  By  sect.  22  it  is  enacted  : 

Ttwt  nothing  in  thii  Act  contained  sliall  oImI  «kl 
construed  to  ^tend  to  piqudioe  or  take  awayaafi^ 
property,  or  jnzisdictioD  of  the  oiajnr,  or  <M  tt*  hV* 
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oojoimonalty  and  oitizens  of  the  city  of  London,  to  in  and 
upon  the  river  of  Thames  aforesaid,  other  than  and 
ex<Mpt  to  remore  any  shelf  or  shelf  s,  or  t  >  deepen  or 
widen  the  said  river  where  the  said  bridge  shall  be  built, 
and  to  do  every  oth>>r  matter  and  thing  as  shall  or  may  be 
necessary  for  the  erecting  and  maintaining  the  said 
bridge. 

15.  By  the  Act  1  Geo.  2,  c.  18,  for  explaining 
and  amending  the  Act  above  referred  to,  it  is  by 
sect.  1,  enacted  as  foUow^s : 

The  oomraissioners  and  tmstees  appointed  by  the  said 
recited  Act,  and  tho.^e  appointed  by  this  Act  or  any  nine 
or  more  of  them,  and  the  commissioners  and  trustees, 
when  incorporated  in  pursuance  of  the  said  former  Act, 
■hmll  have,  and  they  have  hereby,  full  power  and  autho- 
rity to  contract  and  agree  with  any  person  or  persons 
wlnteoever,  as  well  commissioners  and  trustees  as 
others,  to  erect  and  build  a  bridge  across  the  said  river  of 
namee  from  the  said  town  of  Pnlliam  to  the  said  town 
ai  Pntno^,  and  to  repair,  maintain,  and  support  the  same 
when  built,  in  such  manner  as  by  the  said  commiseiioncrs 
and  trustees  or  corporation  aforesaid  shall  be  judged 
proper,  and  the  said  commissioners  and  trustees  afore- 
said, or  any  nine  or  more  of  the  said  commissioners 
and  trustees,  before  such  incorporation,  have  hereby 
power  and  anthoritj  to  grant  any  annuity  or  annuities, 
all  which  annnities  in  fee  to  be  granted  pursuant  to  this 
Aot,  shall  be  registered,  and  shall  be  assignable  and 
derieable  as  the  said  other  annuities  are  bv  the  said 
former  Act,  and  such  annuities  in  fee  sh^ll  be  deemed 
personal  estates,  and  shall  go  as  such. 

16.  And  for  the  more  effectual  enabling  the  said 
commissioners  and  trustees  and  corporation  afore- 
said as  speedily  as  may  be  to  complete  and  perfect 
the  said  work,  by  sect.  3  it  is  enacted : 

That  it  phall  and  may  be  lawful  to  and  for  the  said 
oommissioners  and  trustees,  or  any  nine  or  more  of  them 
before  incorporated,  and  also  Uwful  for  such  corpoiation 
^«n  created,  at  any  time  or  times,  to  convey  and  assign 
orer  in  perpetuity  or  otherwise  all  or  any  toUs,  revenues, 
profits,  or  incoines  of  or  belonging  to  the  said  bridge  or 
ferries,  or  which  shall  in  any  wise  arise,  accrue,  or 
belong  to  the  same,  unto  such  person  or  persons  as  will 
andertake,  contract,  and  agree  to  erect  and  build  the 
said  bridse,  and  to  preserve  and  keep  up  the  same  in 
good  and  sufficient  repair,  and  shall  give  sufficient 
ssooritj  so  to  do  to  the  satisfaction  of  the  said  commis- 
skmers  and  trustees  and  corporation  aforesaid,  anything 
herein  or  in  the  said  former  Act  to  the  contrary  notwith- 
standing. 

17.  By  sect.  5  it  is  enacted  as  follows  : 

It  shall  not  be  lawful  for  the  said  commissioners  and 

imstees  or  corporation  to  erect  or  build  the  said  bridge, 

or  any  part  thereof,  before  or  nntil  full  and  ample  saUs- 

isotion  be  made  for  all  snch  prejudice,  loss,  or  damage, 

as  shall  or  mav  be  sustained  ur  suffered  by  any  of  the 

proprietors  of  the  horse  ferries,  between  the  saia  towns 

of  Putney  and  Fulham,  unless  the  proprietors  of  the  said 

horse  ferries  by  writing,  under  their  respective  hands 

sod  seals  should  consent  and  agree  with  the  said  commis- 

ifaMiers  and  tmstees,  or  any  nine  or  more  of  them,  or  the 

said  corporation,  to  permit  the  said  commissioners  and 

Irufftees,  or  corporation,  to  build  the  same  before  such 

tMaimetion  shall  be  made  ;  and  in  case  such  consent  of 

fhs  said  proprietors  shall  be  had  and  obtained  in  manner 

ttemfPBid,  that  then  the  said  bridge  when  built,  and  all 

IbUs,  revennes,   profits,   and  incomes  belonging  or  to 

hslong  to  the  same,  shall  be  and  are  herebv  made  charge- 

able  and  oharged  in  the  first  place  with  all  such  sums  of 

1^0110^  as  are  by  the  said  former  Act  to  be  paid  to  the  re- 

toeotiTe  owners,  proprietors,  and  persons  interested  in 

im  present  ferries  between  Fulham  and  Putney  aforesaid, 

^ad  that  npon  payment  thereof  respectively,  or  tender 

tsd  rsfossl,  all  ownerships,  properties,  and  interests  of. 

^  or  to  the  horse  and  foot  ferries  between  Fulham  and 

|?^Uiiiy  aforesaid,  shsU  be  and  are  hereby  extinguished 

^Bd  dsitsmiined ;  and  the  said  ferries  and  passage  over 

hh«    xivar  of  Thames  there,  and  the  ground  and  soil 

Ijjjaeant  and  belonging  to  the  said  respective  ferries, 

ihall  be  and  are  by  the  aathoritj  of  this  Aot  transferred 

|»  Mid  absotntsly  vested  in  the  said  oommissionerB  and 

•ad  oorporation  aforesaid,  and  their  snooessors 

tesiTir. 


All  such  moneys  and  payment  for  the  said 
horse  ferries  have  long  since  been  duly  made  and 
paid  by  the  thirty  persons  who,  as  hereinafter  is 
mentioned,  contracted  with  the  commissioners  and 
trustees  of  the  said  hereinbefore-mentioned  Acts 
for  the  building  of  the  said  bridge. 

18.  Copies  of  both  of  the  Acts  above  referred  to 
accompany  this  case  and  are  to  be  taken  to  be  and 
form  part  of  the  same  for  the  purpose  of  reference 
or  otherwise. 

19.  The  ferries  referred  to  in  the  said  Act,  on  the 
Putney  side  of  the  river,  were  held  and  were 
parcel  of  the  Manor  of  Wimbledon,  and  on  the 
Fulham  side  were  held  and  were  parcel  of  the 
Manor  of  Fnlham,  and  previously  to  the  24th 
March  1782,  Daniel  Pettiward  and  William  Skelton 
had  been  respectively  admitted  to  and  each  of  them 
then  held  in  fee  by  copy  of  the  court  rolls  of  the 
respective  manors,  one  undivided  moiety  of  the 
ferries  on  both  the  Putney  and  Fulham  sides  of 
the  river,  and  on  the  24-th  March  1728  the  sum 
of  8000^  was  paid  by  the  said  thirty  persons  who 
had  so,  as  aforesaid,  contracted  for  the  building  of 
the  bridge,  to  the  said  Daniel  Pettiward  and 
William  bkelton,  in  full  satisfaction  of  all  damage 
which  they  or  either  of  them  should  sustain  by 
occasion  of  building  the  bridge.  The  rights  and 
interests  of  all  other  parties  in  the  said  ferries 
having  been  previously  satisfied  as  is  hereinbefore 
mentioned. 

20.  On  the  19th  Nov.  1728,  a  contract  was  duly 
entered  into  by  the  commissioners  with  thirty 
persons  who  had  subscribed  1000^  each  for  build- 
ing the  bridge  and  making  the  purchases  and 
payments  required  by  th  said  Acts  by  which 
those  thirty  persons  contr  ted  to  build  and  main- 
tain the  bridge  and  the  ways  and  passages  thereto, 
and  make  the  said  purchases  and  pxayments,  and  in 

Eursuance  thereof    the    said  thirty  persons    did 
uild  the  said  bridge  and  make  the  said  payments 
and  purchases. 

21.  By  indenture  of  bargain  and  sale,  bearing 
date  the  11th  Nov.  1729,  duly  enrolled  in  Chancery, 
made  between  the  said  commissioners,  of  the  first 
part,  the  said  thirty  persons  therein  named  and 
described  as  being  all  the  contractors  and  sub-  ' 
scribers  for  building  the  said  bridge,  of  the  second 
part,  and  certain  other  persons  as  tmstees,  of  the 
third  part,  after  reciting  the  1st,  2nd,  5th,  7th, 
10th,  11th,  12th,  16th,  17th,  18th,  and  19th  sections 
of  the  Acts  first  above  mentioned,  and  the  Ist, 
3rd,  and  5th  sections  of  the  Acts  secondly  above 
mentioned ;  and  further  reciting  the  said  contract 
of  the  19th  Nov.  1728.  And  that  the  said 
thirty  persons  had  paid  all  moneys  they  had 
agreed  to  pay,  and  bnut  the  said  bridge,  the  com- 
missioners granted,  bargained,  sold,  assigned,  and 
set  over  unto  the  saia  persons,  parties  thereto 
of  the  third  part,  their  heirs  and  assigns,  for  ever, 
the  said  bridge,  and  all  the  materials  wherewith  the 
same  was  erected  and  built,  and  all  tolls,  revenues, 

Erofits,  and  incomes  of  or  belonging  to  the  said 
ridge,  so  built,  from  the  town  of  Fulham  to  the 
town  of  Putney,  or  the  ferries  thereafter  to  be  set 
up  and  erectea  as  occasion  might  be,  according  to 
the  provision  in  that  behalf  made  by  the  said 
recited  Acts,  or  either  of  them,  or  whicn  should  in 
anywise  arise,  accrue,  or  belong  to  the  same,  with 
all  such  ground  and  soil  adjacent  and  belonging  to 
the  then  late  or  then  present  horseferries,  and 
passage  over  the  said  river  between  Fulham  and 
Patney»  ab  had  been,  was  or  sho^jid.  \^  ^^bqXa^ 
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in  the  said  commissioners,  and  all  benefits, 
advantages,  powers,  privileges,  and  authorities, 
and  every  other  matter  and  thing  whatsoever, 
vested  in  or  gi*anted  to  the  said  commissiouci's 
which  they  are  empowennl  or  capable  to  assign 
and  convey  over  by  virtue  of  the  said  Acts,  or 
either  of  tliem,  to  hold  the  same  unto  and  to  the 
use  of  the  said  trustees,  ])arties  thereto  of  the  third 
part,  their  heirs  and  assigns  for  ever,  upon  trust 
to  permit  and  suffer  the  said  thirty  persons  therein 
named  of  the  second  part,  their  heirs  and  assigns, 
to  receive  and  take  the  said  tolls,  revenues,  profits, 
and  income,  and  to  have  the  sole  management  and 
direction  thereof,  upon  condition  that  they  should 
thert'out  pay  certain  sums  of  money  and  expenses 
specified  in  the  said  deed  (which  condition  has 
been  duly  jx?rformed),  and  aft<3r  payment  of  such 
sums  of  money  should  every  year  thereafter  divide 
all  the  then  rest  and  residue  of  the  moneys  to  be 
raised  by  the  said  tolls,  revenues,  profits,  and  in- 
come of  the  said  bridge,  ferries,  and  other  the 
premises  (if  any)  unto  and  amongst  the  said  thirty 
subscribers  and  proprietors  for  the  time  being,  and 
their  respective  heirs  and  assigns  rateably  and 
proportiouably  according  to  the  several  sums  of 
money  by  them  subscribed  for  the  purp)oses  afore- 
said, and  to  their  several  and  respective  rights, 
shares,  and  interests  of,  in,  and  to  the  same  to 
have,  take,  and  enjoy  the  same  as  tenants  in  com- 
mon, and  not  as  joint  tenants. 

22.  And  by  the  same  deed  it  was  provided  that 
in  case  the  tolls,  revenues,  ])rofits  and  incomes  of 
the  said  bridge  or  ferries,  should  at  any  time  or 
times  thereafter  fall  short,  and  not  be  sufficient 
to  answer  and  make  good  all  such  sums  of  money 
as  should  be  requisite  for  putting  and  keeping 
the  said  bridge,  together  with  the  ways  and  pas- 
sages to  and  from  the  same,  in  good  repair  within 
a  reasonable  time  to  be  allowed  for  making  such 
repairs,  or  should  not  be  sufficient  for  the  pay- 
ment of  all  the  matters  and  things  thereinbefore 
particularly  mentioned,  and  the  charges  of  the 
trustees  in  the  execution  of  the  trusts;  then  all 
such  sums  of  money  as  shall  so  fall  short  or  be 
wanting  for  the  said  purjwses,  should  from  time 
to  time  be  paid,  and  borne  by  the  said  thirty  sub- 
scribers, the  parties  thereto  of  the  second  part, 
their  heirs  and  assigns  rateably  and  proportion- 
ably,  and  according  to  .the  several  sums  of  money 
subscribed  by  them  respectively  towards  the 
purposes  aforesaid,  and  to  their  several  rights, 
shares,  and  interests  therein. 

A  copy  of  the  last-mentioned  deed  accompanies 
this  case,  and  is  to  be  taken  to  be  and  form  part 
*  of  the  same  for  the  purpose  of  reference  or  otner- 
wise. 

23.  On  the  16th  June  1730,  by  grant  of 
that  date,  the  Archbishop  of  Canterbury  granted  to 
the  proprietors  of  Putney  bridge  200  superficial 
feet  of  land,  pmrt  of  the  churchyard  of  Putney,  for 
the  purpose  of  making  the  passage  to  and  from 
the  said  bridge  more  commodious,  and  the  same 
was  used  for  that  purpose,  and  now  forms  part  of 
the  approach  to  the  bridge. 

24.  There  is  no  other  land  in  the  county  of 
Surrey  vested  in,  belonging  to,  or  claimed  by  the 
said  proprietors  of  the  said  bridge,  except  what  is 
comprised  in  the  before  stated  deed  of  the  11th 
Nov.  1729,  and  the  last  stated  grant,  and  no  evi- 
dence was  adduced  before  me  as  to  the  annual 
value  of  or  income  arising  from  the  said  land 
0eparate  and  apart  from  the  income  derived  and 


issuing  from  the  said  bridge  and  land  togeUwr, 
which  said  last  mentioned  income  in  the  shape  of 
tolls,  revenues,  profits,  and  income,  is  BnflScieat  to 
give  to  each  of  the  claimants  in  this  oase  an  income 
of  more  than  40s.  per  annum. 

25.  The  interest  of  the  present  proprieton  in 
the  said  bridge  is  derived  rrom  ana  tnroagh  the 
thirty  persons  parties  to  the  said  deed  of  the  llth 
May  1729  of  the  second  part,  and  is  identical  in  all 
respects  with  the  interests  of  the  said  thirty  per- 
sons under  and  by  virtue  of  the  said  deed«  save  in 
so  far  as  the  same  may  have  been  affected  or 
altered,  or  modified,  or  emailed,  bj  the  pioviskns 
of  the  Thames  Navigation  Act  1870  hereiDsfter 
mentioned,  and  such  interest  has  always  been  con- 
veyed and  transmitted  as  and  dealt  with  as  frae- 
hold  estate,  and  the  shareholders  or  proprietors  in 
the  said  bridge  are  at  present  abcmt  ICiO  in 
number. 

26.  The  proprietors  meet  once  a  year  and  select 
a  committee  of  management  of  six  out  of  their  own 
body  to  manage  their  affairs. 

27.  The  said  persons  so  objected  to  as  aforenid 
arc  respectively  the  holders  of  a  i^iare  or  part  oft 
share  of  such  interest  as  aforesaid,  and  tne  suffi- 
ciency of  the  annual  money  value  of  snoh  share  or 
part  of  a  share  is  not  now  in  dispute. 

28.  The  bridge  is  built  partly  apon  piles  drivcB 
into  the  bed  of  the  river,  and  at  either  end  upon 
brick  foundations,  which  stand  respectively  i^mb 
that  part  of  the  bsmks  between  hi^h  and  low  niter 
mark,  whence  formerly  the  ferries  used  to  ph 
from  side  to  side,  and  part  upon  land  whicfa  for 
merly  was  ground  and  soil  belonnpng  to  the  mid 
ferries. 

29.  There  are  toll-houses  at  each  end  of  tki 
bridge  at  which  tolls  are  collected,  and  eadi  of 
them  is  a  structure  of  brick  and  stands  upon  the 
brick  foundations  of  the  bridge  referred  to  in  the 
preceding  paragraph  hereof. 

30.  By  an  Act  passed  in  the  83  A  94  Yiot.  (Hie 
Thames  Navigation  Act  1870,  83  A  di  Vki.  & 
cxlix.),  reciting,  amongst  other  things,  that  it  mi 
expedient  that  provision  be  made  for  the  improfe* 
ment  of  Putney-bridge,  it  was,  by  the  lOtii 
enacted  that  * 


10.  With  respeot  to  the  improTemcnt  Mid 

of  the  bridge  aoross  the  Thames  between  F^haBiatti 
Counljy  of  Middlesex  and  Patney  in  the  County  of  Qurv 
(in  this  section  referred  to  as  Pntney-bridcv),  the  fbOs** 
ing  provisions  shall  have  effect:  (namely). — 

(1.)  The  committee  of  management  for  the  ttaie 
being  of  Patney- bridge  (in  this  section  refeited  to  ■■ 
the  committee  of  management)  shall  within 
months  after  the  passing  of  this  Aot  widen  the 
arch  of  Patne^-bndge  in  acoordanoe  with  the  de| 
plans  and  sections. 

(2.)  If  the  committee  of  management  deeiie  to  tnel  ■ 
landing  place  in  connection  with  Patney-biidge,  thiy  bV 
do  so  without  payment  to  the  oonserraiore ;  bat  so  fi 
the  same  be  made  at  such  place,  and  in  iTrrrtirtaam  ^A 
such  plans  as  the  oonserrators  ai^rove,  ^■m*  tlM  MM 
shall  he  subject  to  the  bye-laws  and  regnlatioM  of  Ito 
conservators. 

(3.)  In  widening  the  centre  arch  and  exeeting  thi  hs^ 
ing  place  as  aforesaid,  the  oommitlee  of  BaHi|«Miik 
may  close  Patney-bridge  and  its  apmnetiliM  to  SMk 
extent  and  for  snoh  time  as  in  their  jadcMsal  WV  ^ 
expedient. 

(4.)  For  the  purposes  of  this  aeotion  lUii  iwMiltoi  rf 
management  may  raise  mon^r  not  ezoeediwftsiHi^ 
6000(.  by  mortgage  of  aU,  or  any  piutef  tlw  toli 
revenues,  profits,  income,  or  prop^^,  of  or  bilaiill 
to  Putney-bridge,  with  snoh  powwa  of  aalst,  aal  illv 
incidentsl  powers  as  the  lenders  aad  tiM  ooM^HMrf 
mana^m»nt  agree  on,  and  the  leesipls  ia  wiUbigdi^ 
oomnuttee  of  management^  or  of  aav  Amv  m  mm  rf 
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•hall  effectually  diBcharf^e  the  lenders  from  the 
f  lent,  and  from  all  reaponsibilitj  in  respect  of  the 
laiion  thereof. 

All  moneys  so  borrowed  by  the  committee  of 
^ment,  shall  be  applied  for  the  purposes  afore- 
and  not  otherwise. 

The  improvements  of  Patney«bridge,  anthorised  by 
Kretion,  and  the  same  bridge  and  the  lands  there 

belonging,  and  the  tolls,  reTennes,  profits,  and 
le  x>f  or  belonging  to  the  same,  eball  be  vested  in 
>mmittee  of  management,  and  their  successors  for 
ne  being,  subject  to  the  trurits  on  which  the  same 
lid  at  the  passing  of  this  Act. 

In  case  at  any  time  Putney-bridge  is  purchased  com- 
rily,  under  the  authority  of  Parliament,  due  regard 
be  had  in  the  ascertainment  of  the  amount  of  oom- 
tion  to  be  paid  in  respect  thereof,  to  the  money 
ded  by  the  committee  of  management,  in  widening 
ntre  arch  as  aforesaid,  and  to  the  costs  and  charges 
red  by  them  in  relation  thereto. 

id  by  the  11th  section  of  the  same  Act  it  was 
^  that. 

The  oonservators  on  the  one  hand,  and  the  pro- 
<n  of  the  bridge  across  the  river  Thames  between 
km,  in  the  county  of  Middlmex,  and  Putney, 
16  county  of  Surrey,  oommonly  called  Putney- 
9,  on  the  other  hand,  may  from  time  to  time 
into  and  oarry  into  effect  such  agreement  as  they 
ilt  relative  to  the  alteration,  raising,  lowering,  re- 
l,  or  rebuilding,  wholly  or  in  part,  of  Putney- bridge, 
alative  to  any  contribution  to  be  made  by  the  pro- 
9B  of  Putney-bridge  to  the  expenses  of  any  such 
(,  and  to  the  raising  of  money  by  the  proprietors  of 
ly-bridge  for  the  purposes  of  any  such  works  or  con- 
ions  ;  and  every  such  agreement  shall  have  the  like 
as  if  it  were  in  terms  contained  in  and  enacted  by 
ilt,  and  shall  be  binding  on  and  enf oroeable  against 
mservators,  and  the  proprietors  of  Putney-bridge 
thereto  aocordingly. 

3opy  of  the  last-mentioned  Act  of  Parliament 

Thames  Navigation  Act  1870)  accompanies 
iBse,  and  is  to  be  taken  and  form  part  of  the 

for  the  purpose  of  reference  or  otherwise. 

For  the  said  persons  objected  to,  it  was 
inded  that  notwithstanding  the  decision  of 
<mrt  of  Common  Pleas  in  the  case  of  Tepper 
icholsy  decided  on  the  24th  Nov.  1864,  and 
r  and  by  virtue  of  the  said  Acts  of  Parliament 
particularly  under  and  by  virtue  of  the  said 
168  Navi^tion    Act  1870,  and  of  the  said 

of  bargain  and  sale  of  the  11th  Nov.  1729, 
nbefore  stated,  they  had  respectively  such 
old  estates  in  the  said  bridge  tolls  and  other 
»rty  comprised  in  the  said  Acts  and  deed  as 
ed  them  respectively  to  be  on  the  list  of 
8  for  the  said  division  of  the  said  county. 
for  the  said  objector  it  was  contended  that 

had  not  respectively  such  freehold  estates 
ouid  entitle  them  to  vote  for  the  said 
iy,  and  also  that  the  shareholders  were 
fmpany  or  corporation,  or  quasi  corpo- 
I,  asid  that  the  individual  shareholders, 
;  only  entitled  to  a  share  of  the  receipts 
profits,  were  not  entitled  to  be  on  the 
ist  of  voters,  I  decided  in  favour  of  the  said 
tor  that,  notwithstanding  the  provisions  of 
liames  Navigation  Act  1870,  having  regard 
» decision  of  the  Court  of  Common  Pleas  in 
lid  case  of  Tepper  v.  NichoU,  the  said  several 
08  objected  to  nad  not  respectively  such  free- 
wtates  as  entitled  them  respectively  to  be  on 
lid  lifit  of  voters,  and  I  accordingly  disallowed 
■areral  claims.  If  my  decision  is  wrons,  the 
I  of  the  said  persons  objected  to  are  to  be  in- 
l  on  the  register  for   the   said   parish  of 

ft  nolim  ot  appeal  iram.  my  dedaion  was  given 


on  behalf  of  the  said  James  Foster  Wadmore,  and 
of  the  said  thirty-five  other  persons  whose  names 
appear  in  the  list  in  the  second  paragraph  of  this 
case  referred  to,  and  I  declared  that  the  appeals  in 
all  the  above-mentioned  cases  against  my  said  de- 
cision onc^ht  to  be  consolidated.  And  I  name 
oamuel  William  Aries  and  George  Robert  Lilly- 
man,  overseers  of  the  poor  of  the  said  parish  of 
Putney,  to  be  the  respondents  in  such  consoUdated 
appeal. 

If  the  court  be  of  opinion  that  my  decision  was 
wrong,  the  register  is  to  be  amend«i  by  inserting 
the  names  of  the  said  James  Poster  Wadmore,  and 
of  the  said  thirty-five  other  persons,  on  the  register 
for  the  said  parish  of  Putney. 


Wadmore  v.  Dean. 

This  was  an  appeal  from  the  decision  of  the  re- 
vising barrister  for  Middlesex. 

The  case  was  set  out  in  exactly  the  same  terms, 
and  the  question  raised  was  precisely  the  same  as 
in  the  case  above  set  out,  except  that  paragraphs 
23  and  24  were  omitted. 

E.  Clarke  for  the  appellant  in  each  case. — The 
question  is  whether  the  proprietors  of  the  tolls  on 
Putney-bridge  are  entitled  to  an  equitable  freehold 
in  the  oridge  so  as  to  be  entitled  to  the  county  fran- 
chise. The  question  was  decided  some  years  ago 
against  the  appellant  in  the  case  of  Tepper  v.  Nichols 
(34  L.  J.  61,  C.  P. ;  11  L.  T.  Rep.  N.  S.  509),  the 
court  there  basing  their  judgment  on  the  fact  that 
the  commissioners  had  no  power  to  convey  the  fee 
simple  in  the  bridge  to  the  trustees  for  the  share- 
holders ;  and  that  the  tolls,  which  were  all  that 
had  been  conveyed,  were  independent  of  the  land 
so  as  to  give  no  right  to  vote.  But,  since  the 
decision  of  that  case,  an  Act  has  been  passed 
(33  &  34  Vict.  c.  149)  intituled  The  Thames  Navi- 
gation Act  1870,  and  sect.  10  and  sub-sects.  4  and 
6,  taken  in  connection  with  sect.  11,  have  this 
effect.  The  commissioners  by  whom  the  bridge 
was  held  had  disappeared,  and  the  legal  estate  was 
outstanding,  and  the  sections  just  cited  have  the 
effect  of  vesting  the  legal  estate,  as  well  as  the 
mere  right  to  tolls,  in  the  committee  of  manage- 
ment. The  committee  of  management  hold,  what- 
ever they  do  hold,  in  trust  for  the  appellant  and 
the  other  shareholders  of  the  bridge.  He  cited : 
Rex  T.  InhaHtoAits  of  Ba/me»,  1  B.  A  Ad.  113  ; 
Badger    v.    South    Yorkshire   Railway    Company, 

[WiLLES,  J.  cited  StrcLcey  v.  Nelson  (12  M.  &  W. 
535.] 

Mclniure,  for  the  respondent  in  each  case. — The 
Act  citea  for  the  appellant  does  not  vest  the  bridge 
in  the  committee  or  management  so  as  to  make  it 
their  property,  and  does  not  make  the  shareholders 
cestuis  que  trust  of  the  land ;  simply  the  committee 
are  to  cake  the  tolls  on  the  same  trusts  as  the 
commissioners  had  done.  (He  was  stopped  by  the 
court.) 

WiLLES,  J. — If  this  case  is  to  rest  on  the  law  as 
settled  by  the  decision  of  this  court  in  1864,  in 
Tepper  v.  Nichols,  there  can  be  no  doubt  that  tho 
claim  would  have  to  be  rejected,  and  that  tho 
decision  of  the  revising  barrister  was  right,  as 
Tepper  t.  Nichols  is  an  express  decision  upon  tho 
pomt.  I  must  confess  that  I  did  not  at  first  under- 
stand that  case.  It  is,  however,  now  quite  intelli- 
gible to  me.    The  oonrt  did  not  there  decddA  tJb&^ 
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tolls  cannot  be  considered  free  tenement  within  the 
statute  of  8  Henry  VI.  All  that  the  court  said  was, 
that  tolls  of  a  particular  description  were  not  a 
sufficient  tenement  under  that  Act.     The  tolls  in 
this  case,  though  substituted  for  a  right  of  ferry, 
must  at  common   law  be  treated  either  as  toll 
thorough  or  toll  traverse.      In  respect    of    toll 
thorough,  that  is  to  say,  the  toll  paid  for  the 
privilege  of  passing  over  land  which  is  not  in 
the   ownership   of   the   person    claiming    toll,    it 
is    necessary    to    show    a    special    consideration, 
In  this  case  no  consideration  is  shown  sufficient 
at  common  law  to  justify  the  claim  of  toll.     In 
respect  of  other  toll,  it  is  not  necessary  to  prove 
special    consideration,   as  the  nature  of  the  toll 
implies  a  consideration.     If  the  claim  here  were 
for    "free  tenement"  I  should  consider  it  was 
made  out  by  showing  that  the  appellant  had  a  free 
tenement  of  such  a  description  that  it  might  have 
existed  at  the  time  of  the  passing  of    the  Act  of 
Henry  VI.,  and  might  come  within  the  terms  of 
that  statute.     I  quite  understand  that  the  word 
tenement    includes    not     only    land,     but    many 
franchises,    as   fisheries  and  the  like;   and  so  it 
may  include  any  tolls  of  the  nature  of  those  in 
existence  at  the  time  of  the  passing  of  the  Act 
of  Henry    YI.     There    may    be    such    a    thing 
as  a  tenement,  created  since  that  time  by  Act 
of  Parliament,  but  no  new  tenement  within  the 
Act  can  be  created  by  conveyance.      But  many 
acts    have    since    been    passed  by    which   tene- 
ments have  been  created,  which  were  not  such  in 
the  time  of  Henry  YI.    We  had  recently  to  con- 
sider the  case  of  pews  given  to  a  man  and  his  heirs 
{Brumfit  V.   Overseers  of  Liverpool,  22  L.  T.  Rep. 
N.  S.  301 ;  L.  Rep.  5  0.  P.  224 ;  39  L.  J.  95,  C.  P.), 
which  might  or  might  not  have  been  a  tenement 
at  the  time  of  Henry  VI.     These  pews  were  held 
by  this  court  to  be  no  qualification,  as  they  did 
not  exist  in  the  time  of  Henry  VI.     So  that  I  now 
perceive  and  understand  the  distinction  drawn  by 
this  court  in  the  case  of  Tepper  v.  Nichols  between 
the  right  to  be  deemed  the  ce^tuis  qtie  trust  of  tolls 
arising  out  of  land,  and  the  equitable  right  given 
by  statute  to  receive  the  tolls  granted  by  Act  of 
Parliament  to  the  commissioners.     The  court  in 
Tepper  v.  Nlchoh  impliedly  decidcil  that  the  sort 
of  tolls  granted  by  the  statute  was  not  a  free  tene- 
ment within  8  Hen.  6,  c.  7,  but  something  new, 
and  that    they  would   not    consider    an    act   as 
conferring  the  parliamentary  franchise  which  had 
nothing  to  do  with  it,  but  was  only  intended  to 
substitute  a  more  convenient  way  of  crossing  the 
river  for  the  old  feny.    The  tolls  in  this  case 
could  only  be  held  as    representing  the  profits 
arising  out  of  land,  and  could  not  be  deemed  free 
tenement  within  8  Hen.  6,  c.  7.    The  Act  of  Par- 
liament appointed    commissioners    to    build    the 
bridge,  and  authorised  them  to  convey  the  tolls 
to  trustees  for  the  shareholders ;  but  it  gave  them  no 
power  to  convey  the  fee  simple  of  the    bridge 
itself.  That  is  the  explanation  of  Tepper  v.  NUhols, 
which  perfectly  satisfies  me.     Having  that  propo- 
sition established  by   Tepper  v.  Nichoh  matters 
now  stand  thus:  There  were  commissioners    in 
whom  the  land  was  vested  (though  vested  perhaps 
only  for  the  purpose   of  buildmg    the    bridge), 
and    these    commissioners    were    authorised    to 
convey,    and     did     convey,    the     tolls    to    the 
persons    who    claimed    the    county    vote.     That 
claim  was  disallowed  in  Tepper  v.  Nicliols.     Since 
the  decision  in  that  case  an  Act  has  been  passed. 


and  the  effect  of  that  Act  is  this :  Improvements 
were  to  be  made  in  the  bridge,  and  sect.  10.  sab- 
sect.  6  provides  that  thereupon  "  the  same  bridee 
and  the  lands  thereunto  belonging,  and  the  torn, 
revenues,  profits,  and  income  of,  or  belonging  to, 
the  same,  shall  be  vested  in  the  committee  of 
management  and  their  saccessors  for  the  time 
being,  subject  to  the  trusts  on  which  the  same  are 
held  at  the  time  of  the  passing  of  this  Act."  Un- 
questionably, the  tolls  were  held  at  the  time  of  the 
passing  of  the  Act  on  trusts,  which  gave  the  share- 
nolders  the  right  to  receive  them,  and  eouaUj 
unquestionably  the  bridge  and  land  were  held  for 
public  purposes,  or  the  commissioners  may  be 
considered  as  holding  the  land  for  such  purposes 
as  Parliament  mi^ht  approve.  But  in  no  case  do 
they  hold  the  bridge  and  land  in  trust  for  the 
persons  who  now  claim  to  vote.  The  way  to  read 
the  statute  is  this,  "rendering  the  trusts  appli- 
cable to  th^  two  distinct  specios  of  property  (viz., 
the  bridge  and  land  and  the  statutory  tolls)  eadi 
to  the  same  ends  and  purposes  as  before  the  pass- 
ing of  the  Act.  That  is  tne  way  to  read  the  lOth 
section  of  33  &  34  Yict.  c.  149.  Thus  the  pawns 
who  now  claim  in  respect  of  these  tolls  are  no 
better  off  now  than  they  were  at  the  time  that 
Tepper  v.  NickoU  was  decided.  I  am  therefore  of 
opmion  that  the  revising  barrister  was  right,  and 
that  this  appeal  must  be  dismissed. 

KEA.TING,  J. — I  am  of  the  same  opinion.  In 
truth,  the  last  Act  (sect.  10,  subsect.  6)  at  first 
appears  as  though  it  vested  the  bridge  and  land  in 
the  committee  of  management,  in  trust  for  the 
claimants ;  it,  however,  only  vests  the  brid^  and 
land  in  the  committee  of  management,  snlgect  to 
the  same  trusts  as  the  same  were  held  on  at  tbs 
time  of  the  passing  of  the  Act.  The  qoestno, 
therefore,  in  this  case  is  the  same  as  was  adjn- 
dicated  on  in  Tepper  v.  Nichols.  The  claimants 
have  gained  no  additional  right  since  that  tinie. 
Tepper  v.  NkhoU  is  a  perfectly  satisfactory  dedsioo, 
and,  in  accordance  with  that  case,  the  revising 
barrister  was  right. 

Brett,  J. — I  am  of  the  same  opinion. 

WiLLES,  J.,  further  mentioned  the  case  dP  Ifoyor 
of  Nottingham  v.  Lambert  (Willes  Bep.  111). 

Appeal  dUmiUsei. 
Attorney  for  appellant,  Evan  itare. 
Attorney  for  respondent,  W,  Chrdiner, 


Beported  hj  J.  Shobtt,  E«q.,  Barriatar^it-lAw. 


Monday,  Nov,  27,  1871. 

(Before  Kellt,  C.B.,  Willes  and  Kbatirg,  JU 
Ghai^nell,  Pigott,  and  Clkasbt.  BB.) 

Beg.  (on  the  Prosecution  of  Thomas  Flight)  v.  I^ 
Yestry  of  St.  Luke's,  Ghxusa. 

Land^  Clauses  Consolidation  Ad  1845  (8  Ftet  c 
18),  8,  6S— Lands  injuriously  affeeted-Sfsdd 
Act  containing  no  provision  for  compsnstmosf^ 
Effect  of  incorporoition  in  Special  Act  pf  hmk 
Clauses  Consolidation  Act, 

The  effect  of  incorporating  the  Lands  ClMum  C^ 
solidation  Act  1845  in  a  local  Act  is  to  safdfa* 
persons  whose  lands  are  injuriously  cfidsdkff^ 
operations  authorised  by  the  speeud  Aitit  la  si^ 
pensation,  without  any  special  provitum  WV 
contained  in  the  local  Ad  for  ihaifmfom^ 
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Sy  certain  sectiMis  of  a  local  Act,  ivhich  incorporated 
so  much  of  the  Lands  Clauses  Consolidation  Act 
as  was  not  modified  by  or  inconsistent  with  the 
provisions  of  thti  special  Act,  commissioners  wore 
empowered  to  remove  from  houses  rn-njcctions  into 
the  streets  which  were  exi>''iif  at  flu  time  ofpass' 
ing  the  Act,  and  on  the  i  hu'dding  of  projecting 
hoiises,  to  set  them  hack  to  the  line  of  the  street, 
and  the  owners,  8fc,,  were  made  entitled  to  com- 
pensation  for  injuries  thei'ehy  sustained.  By 
atwther  section,  not  mahina  any  mention  of  com- 
pensaiion  to  owners,  Src,  the  commissioners  were 
empowered  to  alter  the  level  of  streets.  Certain 
premises  having  been  injuriously  affected  by  opera" 
tions  carried  out  under  the  last  menti^med  section : 
Seld  {affirming  the  judgtnent  of  the  Queen's  Bench), 
thai  tfie  owner  was  entitled  to  compensation  by 
virtue  of  the  provision  of  tlie  Lands  Clauses  Con^ 
solidntion  Act, 
Error  from  the  Queen's  Bench. 

In  this  case  the  Court  of  Queen's  Bench,  on  the 
prosecutor's  application,  awarded  against  the  defen- 
oaxits  a  writ  of  mandamus,  commanding  them  to 
take  up  the  award  of  one  Bannister  Fletcher, 
alleged  to  have  been  made  under  the  provisions  of 
the  Chelsea  Improvement  Act  1845,  and  the  other 
Acts  incorporated  therewith.  A  return  having 
been  made  to  the  said  writ,  to  the  effect  that  the 
defendants  were  not  by  law  bound  to  take  up  the 
award,  the  prosecutor  demurred.  By  consent  of 
the  parties  on  the  argument  of  the  demurrer,  no 
jndgment  wag  given  by  the  court ;  and,  by  rule  of 
court,  it  was  ordered  that  the  facts  be  stated  in  the 
form  of  a  special  case  for  the  opinion  of  the  Court 
of  Qneen's  Bench  without  any  pleadings. 

llie  following  are  the  material  portions  of  the 
case  stated  in  pursuance  of  that  rule : 

The  prosecutor  is  the  lessee  of  certain  premises 
situate  in  a  street  formerly  called  Bances-place, 
but  now  called  Callon -street,  in  the  parish  of  St. 
Lnke's,  Chelsea,  for  the  unexpired  residue  of  a 
term  of  40  years,  commencing  from  the  25th 
March  1848,  and  which  premises  at  the  time  of  the 
defendants'  altering  the  level  of  the  said  street,  as 
hereinafter  mentioned,  were  in  the  occupation  of 
one  GreoTge  Barnes,  as  the  prosecutor's  under- 
tenant. The  premises  consisted  of  a  house  and 
blacksmith's  snop,  with  a  shoeing  forge  contiguous 
and  attached  thereto  as  part  thereof.  Thev  fronted 
on  Bances-place  aforesaid,  and  had  been  for  many 
Tears  nsed  as  a  blacksmith's  shop  and  shoeing 
n>rge.  Rances-place  is  a  street  within  the  meaning 
of  the  Metropolitan  Management  Acts,  and  has 
been  an  ancient  street,  and,  before  the  defendants' 
Acts  hereinafter  mentioned,  had  remained  at  the 
Bame  level  many  years. 

The  defendants  are  the  vestrv  of  the  parish  of 
8t.  Luke's,  Chelsea,  and  as  sucfi  are  the  body  en- 
titled to  exercise  the  powers  and  rights,  and  liable 
«Dd  subject  to  the  duties  and  obligations  of  the 
Qommissioners  mentioned  in  the  statute  of  the 
8  A  9  Vict.  c.  cxliii.,  entitled  "An  Act  for 
lyetter  paving,  lighting,  cleansing,  regulating  and 
improving  the  parish  of  St.  Luke's,  Chelsea  (cz- 
chiaive  ofthe  district  of  Hans-town),  in  the  county 
cC  Middlesex,  and  hereinafter  referred  to  as  the 
CHielsea  ImpTovement  Act  1845. 

B7  the  8^rd  section  of  the  said  Chelsea  Im- 
wovement  Act  1845,  which  Act  and  the  Acts 
moorporated  therewith  are  to  be  taken  as  part  of 
M^  it  was  enacted  that  so  much  of  the 
Ckiises   Consolidation  Act  1845  as   was 
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applicable  to  and  was  not  modified  by  the  said 
Chelsea  Improvement  Act  1845,or  as  was  not  incon- 
sistent with  the  provisions  thereof,  should  be  held 
to  apply  to  the  improvements  by  that  Act  au- 
thorized to  be  made,  and  should  be  read  and 
construed  as  forming  part  of  that  Act. 

In  the  month  of  May  1867  the  defendants,  acting 
in  execution  of  the  powers  vested  in  them  by  the 
aforesaid  Act,  also  under  and  by  virtue  of  and  in 

Sursuance  of  the  powers  vested  in  them  by  the 
[etropolis  Management  Act  1855,  and  the  Metro- 
polis Management  Amendment  Act  1862,  caused 
the  footways  in  Rance's-place  to  be  improved,  and 
in  order  to  carry  out  the  said  improvement,  it  was 
necessary  that  the  level  of  the  footway  should 
be  altered  and  raised ;  and  the  vestry,  in  order  to 
effect  the  said  improvement,  caused  the  level  of  the 
footway  in  Rance's-place  to  be,  and  the  same  was 
altered  and  raised  and  heightened,  and  such  height- 
ened footways  were  flagged  and  paved ;  and  the  effect 
of  the  altenitions  has  been  to  diminish  the  height 
of  the  entrance  to  the  said  premises,  and  especially 
to  the  said  shoeing  forge,  to  between  3fl.  6in.  and 
4ft.,  thus  rendering  it  impossible  to  lead  horses 
into  the  said  forge  to  be  shod  as  theretofore,  or  for 
a  man  to  walk  there  from  the  street,  and  placing 
the  shop  and  ground  floor  of  the  said  premises  at 
a  lower  level,  and  thus  materially  damaging  their 
value,and  diminishing  and  injuriously  affecting  the 
value  of  the  prosecutor's  estate  and  interest  therein. 
A  correspondence  then  took  place  between  the 
attorneys  for  the  prosecutor  and  the  vestry  clerk 
to  the  defendants,  as  to  the  prosecutor's  claim  for 
reasonable  compensation  for  the  injury  done  to  his 
property ;  and  notice  was  given  to  the  defendants 
of  the  appointment  of  an  arbitrator  on  behalf  of 
the  prosecutor.  The  defendants  denied  their  lia- 
bility to  pay  compensation,  or  to  attend  before  the 
prosecutor's  arbitrator.     The  reference  was  then 

Eroceeded  with  before  the  sole  arbitrator  appointed 
y  the  prosecutor  ;  and  on  the  13th  July  1868  the 
prosecutor's  attorneys  received  notice  from  the 
arbitrator  that  (as  the  fact  was)  ho  had  made  his 
award. 

The  defendants  were  thereupon  required  to  take 
up  the  award  by  the  prosecutor,  but  refused  to  do 
so,  alleging  that  they  were  not  liable  to  make  any 
compensation,  whereupon  the  writ  of  mandamus 
was  applied  for  and  such  proceedings  had  thereon 
as  before  mentioned. 

The  question  for  the  opinion  of  the  court  was, 
whether  the  prosecutor  was,  under  the  circum- 
stances of  the  case,  entitled  to  compensation  from 
the  defendants  or  not.  If  the  court  should  be  of 
opinion  in  the  affirmative,  then  judgment  was  to 
be  entered  for  the  Crown,  and  a  peremptory  writ 
of  mandamus  was  to  be  awarded,  commanding  the 
defendants  to  take  up  the  award,  and  the  prose- 
cutor was  to  have  his  costs  of  suit  from  the  time 
of  the  motion  for  the  rule  for  a  ma-ndamus.  If  the 
court  should  be  of  opinion  in  the  negative,  then 
ju^ment  was  to  be  entered  for  the  defendants 
with  like  costs  of  suit. 

The  Court  of  Queen's  Bench  was  of  opinion  that 
the  proscutor  was,  under  the  circumstances  of 
the  case,  entitled  to  compensation  from  the  de- 
fendants, and  awarded  a  peremptory  writ  of  man* 
damns,  commanding  the  defendants  to  take  up  the 
award,  and  that  tne  prosecutor  should  recover 
against  the  defendants  his  costs  of  suit.  Upon 
this  the  defendants  brought  error. 

Sir  John  B.  KarslaJce,  Q.C.  (with  him  Ratj^wAtwd^ 
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for  the  defeudftnta. — The  prosecutor  is  not  entitled 
to  compensation  in  the  present  watte.  The  83nl 
section  of  the  special  Act  no  doubt  makes  appli- 
cable so  much  of  the  provisions  of  the  Lands 
Glauses  ConBolidation  Act  1845  "as  is  applicable 
and  is  not  modified  by  this  Act,  or  as  is  not  incoD- 
sistent  with  the  provisions  hereof,"  to  "  the  im- 
provements authorised  by  this  Act  to  be  made;" 
out  it  is  submitted  that  even  if  the  Lands  Clauses 
Consolidation  Act  gives  a  title  to  compensation  in 
cases  where  the  special  Act  gives  no  express  title 
to  it,  the  provisions  of  that  general  Act  aiv  not  by 
the  special  Act  mode  appHcablo  to  the  present 
case.  In  the  first  place  it  is  submitted  that  sect. 
68  of  the  Lands  Clauses  Consolidation  Act  does  not 
in  any  case  give  a  title  to  compensation,  but  only 
provides  a  machinery  for  assessing  it  Khuru  u  title 
■    ■  ■  J  Ac 

any  party  shall  be  entitled  to  any  compensation  in 
respect  of  any  lands,  or  of  any  inteifst  therein, 
which  shall  have  been  taken  for  or  injuriously 
affected  by  the  esecution  of  the  works,  and  for 
which  the  promoters  of  the  undertaking  shall  not  i 
have  made  satisfaction  under  the  provisions  of  this  ' 
or  the  special  Act,  or  any  Act  incorporated  there- 
with, and  if  the  compensation  claimed  in  such  case 
shall  eiceed  the  sum  of  bOL,  such  party  may  have 
the  same  settled  either  by  arbitration  or  by  the 
verdict  of  a  jury,  as  he  sball  think  fit,"  &c.  This 
section  does  not  give  a  title  to  compensation,  and 
no  compensation  is  intended  to  be  awarded  where 
the  special  Act  does  not  expressly  or  impliedlj-  give 
it.  It  only  supplies  a  remedy  in  those  cases  where 
a  title  to  relief  IS  given  by  the  special  Act;  it  does 
not  say  that  wherever  lands  are  taken  or  injuriously 
aHccted  the  owner  of  the  premises  is  to  be  entitled 
to  compensation.  It  is  different  in  the  case  of  the 
Railways  Clauses  Consolidation  Act,  the  ItJth  sec- 
tion of  which  provides  "  that  in  the  exercise  of  the 
powers  by  this  or  the  special  Act  granted  the 
company  shall  do  as  little  damage  as  con  be,  and 
shall  make  full  satisfaction  in  manner  herein,  and 
in  the  special  Act,  and  any  Act  incorporated  there- 
with, provided,  to  all  parties  interested,  for  all 
damage  by  them  sustained  by  reason  of  the 
exercise  of  such  powers."  In  the  second  place, 
even  if  the  Lands  Clauses  Consolidation  Act 
gives  a  general  title  to  compensation,  it  does 
not  do  so  in  the  present  case,  for  its  pro- 
visions are  incorporated  with  the  special  Act 
only  so  far  as  "  not  modified  by  this  Act,  or  not 
inconsistent  with  the  provisions  thereof."  Now, 
sects.  124  and  127  of  the  special  Act,  which  em- 
power the  commissioners  to  remove  from  houses 
projections  into  the  street  which  were  existing  at 
the  passing  of  the  Act,  and  also  on  the  rebuilding 
of  projecting  houses,  to  set  them  back  to  the  Una 
of  the  street,  expressly  provide  that  the  commis- 
sioners shall  make  compensation  to  the  owner, 
Ac.,  in  either  case ;  whereas  sect.  104  authorises 
the  commissioners  to  alter  the  level  of  streets 
withont  saying  anything  as  to  compensating  the 
owners  of  houses.  Further,  sect.  83  makes  ap- 
plicable the  provisions  of  the  Lands  Clauses 
Consolidation  Act  only  to  "the  improvements" 
authorised  by  the  special  Act.  The  next  suc<'eed- 
ing  section  of  the  special  Act  (a.  84)(a)  provides 

fa}  Hit  eeotioB  enaota  m  followi  t  "  Sahject  to  the 
ra-oriMionB  of  tbia  Act,  it  shall  be  lawtol  lor  the  com- 
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for  taking  lands  tbr  the  purpose  of  malriiig,  widen- 
ijig,  Hud  improviiig  streets,  which  is  the  Lmding 
object  of  the  Act,  and  the  word  "  improremtnu 
should  be  read  as  applying  to  these  alteratioiu 
only.  This  would  lead  to  the  ccmcloaion  lU 
so  much  ouly  of  the  Ijands  OhMuea  Conaolidk- 
tion  Act  is  incor|iurated  aa  relates  t<i  the  Uking 
of  lands.  In  Ferrar  v.  The  Co-nmUtioHen  ^ 
Sewert  !i,  the  City  of  L<j>idon  (il  L.  T.  Bep. 
N.  S.  2^o  i  L.  Rep.  4  Ex.  277),  where  compep- 
satioii  was  given  hy  the  special  Act  in  certain 
special  cases  of  injury  to  and  intGrference  silh 
property,  but  no  compensation  was  given  (or 
the  injurious  affecting  of  lauds  general^,  it  wai 
held  that  the  plain tiif,  whose  premiaea  were 
injuriously  affected  by  works  executed  by  the 
defendants  under  the  powers  of  their  local  Act, 
was  not  entitled  to  compensation ;  and  the  Mart 
doubted  whether,  if  the  68th  section  of  the  Lands 
Clauses  Coiisulidation  Act  had  been  incorporated 
with  the  special  Act,  compensation  could  hare  been 
claimed  under  it,  the  plaiutilf  not  being  endtled  to 
compensation  by  any  other  statutory  provisioiL 
The  case  of  Bruadbenf  v.  The  Imperial  Ga^lgU 
Compaiiij  (7  De  G.  M.  &  G.  436),  having  been 
referred  to  in  the  argument  of  that  case,  Hannen,  J. 
observed,  "  Therv  the  Gasworks  Clauses  Act  1847 
(10  Yict.  c.  15)  was  also  incorporated,  which,  I7 
sect.  6,  supposing  it  applicable,  gave  compenntioD. 
It  was  only  necessary,  therefore,  to  go  to  sect.  6S 
for  the  method  of  redress ;  and  it  was  not  con- 
tended that,  without  the  former  section,  sect.  68  o( 
the  Lands  Clauses  Act  would  give  compeoBBtioD.'' 

PkllbHck  (with  him  H.  Tlndal  Atfcingon),  tar  th» 
prosecutor,  was*  not  called  upon. 

Kelly,  C.  B. — I  am  of  opinion  that  the  judg- 
ment of  the  Court  of  Queen's  Bench  was  rigbt, 
and  should  be  i  tSrmed.  The  question  raised  upon 
the  case  before  us  is  whether  the  plaintiff  is  entitled 
to  the  compensation  claimed  by  hini  by  reason  rf 
his  bouse  having  been  injuriously  affected  by  the 
operations  of  the  vestrv  of  St.  Luke's,  Chelsea, 
carried  on  by  them  under  a  local  Act  of  Parlia- 
ment, that  is,  by  the  raising  of  the  level  of  the 
street  in  which  the  claimant's  honse  was  situated. 
so  that  access  thereto  became  impeded.  Now  tlw 
case  turns  entireiv  on  the  construction  of,  or  ntber 
on  the  effect  of,  the  83nJ  and  104eh  sections  of  tl» 
local  Act,  under  the  latter  of  which  sections  the 
works  in  question  were  performed.  [His  Lord- 
ship read  the  IMth  section  of  the  Act.]  ijoder 
this  section  alone  certainly  no  contpensntion  ii 
given  by  the  Act  of  Parliament,  nor  do  we  find  is 
the  special  Act  itself  any  provision,  applicable  to 
the  particular  operations  carried  on,  for  nmldng 
compensation  to  persons  whose  property  may  be 
injuriously  affected  by  them.  But  the  openttiow 
authorised  by  this  section  were  made  nndff  tbe 
authority  of  an  Act  which  incorporates  with  itself 
the  provisions  of  the  Lands  Clauses  Coosotidatioo 
Act,  the  63rd  and  68th  sections  of  which  latter  Act 

lands  Hrticnlikrised  in  Hchedulo  (C)  for  the  abacdatfl  pir- 

psrta  thereof  as  the;  shall  think  fit  and  propeT,  aod  df  iS 
BUbHistin^  leases  therein,  and  of  all  nntcluus**,  u- 
nniliea,  mortgages,  or  ininunbrmiioee  affeotiuf  anjiaik 
londi,  and  kll  other  sBtataa,  righta,  or  inteMsta  in  mA 
Unda  of  what  kind  soever,  and  to  enter  into  aod  tik>  As 
tame  for  tbe  wise  improving  (tieeta  witlun  Ot»  ■>' 
perisb,  and  the  oommiiiaiDnare  an  hereby  enpoMiad  M 
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do  in  texTns  provide  how  compensation  shall  be 
assessed  and  recovered.  There  is  certainly  nothing 
in  the  special  Act  which  expressly,  or  so  far  as  I 
oan  see,  impliedly  takes  away  any  right  or  ex- 
cludes any  right  to  compensation  for  injuriously 
affecting  property  given  b\  t  \w  general  Act.  We 
must  look,  therefore,  to  the  piovisions  of  the  Lands 
Glauses  Consolidation  Act  which  are  incorporated 
with  the  special  Act,  and  see  whether  a  title  to 
compensation  is  given  by  that  Act  to  persons 
whose  premises  may  be  injuriously  afiected  by  the 
operations  carried  on  under  this  special  Act.  The 
section  principally  referred  to  is  the  68th  section 
of  the  Lands  Clauses  Consolidation  Act,  and  that 
section  begins  with  these  words,  "  If  any  person 
shall  be  entitled  to  any  compensation  in  respect  of 
any  lands,  or  of  any  interest  therein  which  shall 
have  been  taken  for  or  injuriously  affected  by  the 
execution  of  the  works,  and  for  which  the  pro- 
moters of  theundoi*taking  shall  not  have  made  satis- 
faction under  the  ])rovision8  of  this  or  the  special 
Act,  or  any  Act  incorporated  therewith ;  "  and  then 
follow  provisions  as  to  the  machinery  and  procedure 
by  which  compensation  is  to  be  assessed.  Now,  it 
has  been  observed — and  although  the  observation 
is  somewhat  critical  in  its  character  I  do  not  say 
that  it  is  not  quite  fair  to  make  it — that  here  no 
title  to  compensation  is,  in  express  words,  given  to 
persons  whose  property  is  injuriously  affected,  the 
words  being,  "  if  any  party  shall  be  entitled  to 
any  compensation,"  &c. ;  but  the  language  of  the 
Act  assumes  that  the  party  is  in  fact  entitled  to 
compensation  by  virtue  of  some  Act  of  Parliament. 
I  forbear  to  pronounce  any  opinion  as  to  what 
would  be  the  effect  of  this  68th  section,  if  that 
section  alone  were  included  in  the  special  Act  in  the 
present  case;  because  I  am  myself  clearly  of 
opinion — and  I  do  not  think  the  matter  open  to 
any  reasonable  doubt — that  the  numerous  provi- 
sions as  to  compensation  in  the  earlier  parts  of 
the  Lands  Clauses  Consolidation  Act,  especially 
the  22nd  and  23rd  sections,  clearly,  expressly,  and 
necessarily  confer  a  title  to  compensation  on  any 
person  whose  premises  are  injuriously  affected  by 
the  operations  of  any  public  body.  We  have  only 
to  look  at  the  numerous  sections,  beginning  witn 
the  18th,  if  not  earlier,  by  which  a  machinery  is 
proTided,  by  means  of  which  compensation  is  to 
De  awarded  to  persons  whose  lands  are  injuriously 
affected.  There  is  a  series  of  enactments  under 
which,  where  there  is  no  agreement,  notices  are  to 
be  g^ven,  claims  to  be  sent  in,  and  a  peculiar  pro- 
cedure is  provided  for  cases  where  the  amount  is 
limited ;  but  in  all  it  is  assumed  that  for  the  lands 
taken  or  injuriously  affected  compensation  is  to  be 
made  to  the  parties  interested.  When  we  come  to 
the  22nd  section — supposing  that  the  matter  had 
been  left  doubtful  by  the  earlier  sections — we  find 
this  provision :  "  If  no  agreement  be  come  to  be- 
tween the  promoters  of  the  undertaking  and  the 
owners  of  or  parties  by  this  Act  enabled  to  sell 
and  convey  or  release  any  lands  taken  or  required 
for  or  injuriously  affected  by  the  execution  of  the 
nndertalong,  or  any  interest  in  such  lands,  as  to 
the  value  of  such  lands  or  of  any  interest  therein, 
or  as  to  the  compensation  to  be  made  in  respect 
thereof,  and  if  in  any  such  case  the  compensation 
claimed  shall  not  exceed  501.,  the  same  shall  be 
settled  by  two  justices."  Now  I  put  the  question  to 
Sir  John  KarsLEike  during  the  argument,  and  I  must 
aar  that  I  did  not  p^t  a  satisfactory  answer,  what 
eSkd  would,  aooordin^  to  his  argument,  be  given 


to  the  words  "  injuriously  affected  P  "  It  is  quite 
clear  that  the  Legislature  contemplated  two  sets  of 
circumstances,  first,  where  lands  are  actually  taken 
and  required  for  the  purposes  of  the  undertaking ; 
and  secondly,  where  lands  are  not  actually  taken, 
but  are  nevertheless  injuriously  affected  by  the 
execution  of  the  works.  Surely  the  present  case 
comes  within  the  second  of  these  two  classes.  It 
appears  to  me,  therefore,  that  when  we  find  by  the 
8drd  section  of  the  special  Act  that  the  provisions 
of  the  Lands  Clauses  Consolidation  Act  are  incor- 
porated, and  when  we  look  at  the  provisions  of 
that  Act,  whatever  doubt  might  exist  if  the  68th 
section  had  stood  alone  is  removed  by  the  22nd  and 
23rd  sections.  And  I  cannot  but  observe  that 
where  a  case  may  exist — ^and  the  case  now  before 
the  court  may  be  such  a  case — in  which  very 
serious  injury  may  be  done  to  the  premises  of  the 
party  claiming  compensation,  we  ought  to  put  a 
liberal  construction  on  the  Act  of  Parliament,  and, 
unless  it  is  made  perfectly  clear  that  the  language 
of  the  various  Acts  of  Parliament  is  not  sufficiently 
ample  to  embrace  the  case  in  question,  we  ought 
to  nold  the  party  whose  property  is  injuriously 
affected — perhaps  to  a  very  large  extent — entitled 
to  compensation  from  the  public  body  whose  works 
cause  the  injury.  It  is  only  where  we  find  that 
there  is  no  provision  at  all  applicable  to  the  case 
that  we  ought  to  hold  that  any  person  may  sus- 
tain an  injury  without  being  entitled  to  compen- 
sation for  it.  Now  a  number  of  hypothetical  cases 
and  others  have  been  put  by  Sir  tfohn  Karslake  in 
his  very  able  argument,  in  which  he  says  it  is 
clear  that  no  compensation  is  to  be  made ;  one  as 
to  the  repairing  or  altering  the  level  of  a  pave- 
ment; and  it  was  urged  that  from  the  various 
statutes  referred  to  authorising  those  alterations, 
not  only  was  no  provision  made  for  compensating 
the  person  inconvenienced,  but,  on  the  contrary, 
the  party  himself  whose  property  was  interfered 
with  has  to  contribute  his  portion  of  the  ex- 
penses for  performing  the  works.  But  these 
are  the  cases  in  which  it  is  impossible  to  sup- 
pose, without  exaggerating  greatly,  that  any 
serious  injury  is  done  at  all.  Some  slight 
inconvenience  perhaps  was  sustained,  or  some 
slight  degree  of  injury  suffered.  It  is  plain  that 
these  cases  wore  cases  where  the  injuries  were  of 
the  slightest  kind.  But  it  is  impossible  to  apply 
the  same  observations  to  a  case  like  this,  wnere 
very  serious  injury  has  been  sustained.  Take  the 
case  of  such  a  town  as  Bath,  Newcastle-on-Tyne, 
or  Durham,  where  the  level  of  the  streets  varies. 
Some  towns  are  built  on  the  sides  of  hills,  with 
steep  ascents  and  descents,  and  where  an  altera- 
tion of  level  in  the  streets  would  work  great  hard- 
ship to  the  owners  of  the  houses  situated  in  them. 
It  IS  quite  possible  that  the  pavement  might  be  so 
raised  as  to  reach  the  very  top  of  a  man's  door,  so 
that  he  would  have  to  alter  tne  whole  structure  of 
his  house  in  order  to  get  access  to  it  from  the  street. 
It  would  be  impossible  to  suppose  that  the  Legis- 
lature intended  to  infiict  so  serious  an  injury  on 
any  individual  without  enabling  him  to  obtain 
compensation.  Now  an  argument  has  been  founded 
on  tne  124th  and  127th  sections  of  the  special  Act 
in  this  case ;  and  it  has  been  urged  that,  because 
in  these  sections  compensation  is  in  express  terms 
given  for  injury  done  in  the  cases  referred  to  in 
tnose  sections,  the  maxim  Expressio  unvuA  q«1  «xr 
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made,  no  compensation  is  intended  to  be  given.  I  ' 
think  if  we  look  at  the  nature  of  the  incouveniencea 
dealt  with  by  those  Bectiona,  the  argument  alto- 
gether faiU.  The  121th  aection  empowers  the 
comraissionerB  to  give  notice,  where  a  projection 
or  obstruction  renders  less  commodioua  the  pas- 
81^  along  any  street,  to  the  owner  or  occupier  o[ 
the  house  in  front  of  which  such  projection  or  oh- 
Btruction  is  placed  to  remove  the  game,  and  in 
default  of  his  so  doing  imposes  a  penalty.  This 
contemplates  Eomething  which  might  be  con- 
sidered as  a  nuisance,  and  the  pcrHou  inconve- 
nienced is  made  entitled  to  compensation.  But 
the  observation  I  would  rather  make  on  this  sec- 
tion is  this,  that  it  might  very  well  be 
doubted  whether  the  merely  bringing  back  the 
front  of  a  building  could  be  cori.sidered  an 
"  improvement "  witnin  the  meaning  of  the  Act, 
as  the  making  or  altering  a  street  or  sewer 
would  undoubtedly  be.  It  may  have  been  doubted 
by  the  framers  of  the  Act  whether  the  former 
could  bo  considered  an  "  improvement "  wilhiu 
its  meaning,  and  so,  ex  ah\indantl  raiUeid,  tliey 
may  have  inserted  this  provision.  The  same  ob- 
servation might  be  applied  to  the  127cb  section. 
[His  Lordship  read  the  section  empowering  the 
commissioners,  where  a  house  projecting  beyoud 
the  ordinary  line  of  the  street  is  taken  down  to 
be  rebuilt,  to  compel  the  owner  to  rebuild  it,  so 
that  its  frontage  may  be  in  a  hne  with  the  rest  of 
the  street,  and  to  compensate  the  owner,  should 
he  sustain  any  loss  or  damage  by  his  house  being 
so  set  back.]  Well,  then,  a  further  argument, 
and  the  only  one  which  remains  for  me  now  to 
deal  with,  is  founded  on  the  several  sections  of  the 
Local  Act  following  the  83rd,  which  relate  in 
general  only  to  the  purchase  of  lands,  and  it  is 
said  that  the  improvements  contemnlated  by  the 
83rd  section  are  only  those  largo  and  substantial 
improvements  contemplated  by  the  sections  fol- 
lowing. But  I  do  not  know  why  we  should  put 
BO  limited  a  construction  on  the  word  "  improve- 
ment," for  though  that  section  is  follow,ed  by  sec- 
tions dealing  with  large  and  substantial  improve- 
ments, it  is  also  followed  by  sections  providing  for 
other  improvements  of  a  minor  character.  Upon 
all  these  sections  it  appears  to  me  that  the  grounds 
entirely  fail  on  which  it  is  contended  that  the 
plaintitf  in  the  present  case  is  not  entitled  to 
compensation  for  the  injury  which  ho  has  sus- 
tained. Under  all  these  circumstances,  and  taking 
the  68th  and  the  22nd  and  23rd  sections  of  the 
Lands  Clauses  Consolidation  Act.  and  the  83rd 
and  following  sections  of  the  local  Act,  I  think 
that  the  plaintifl  is  clearly  entitled  to  compensa- 
tion, and  therefore  that  the  judgment  of  the  court 
below  should  be  affirmed. 

WiLLKS,  J. — I  am  of  the  same  opinion.  I  do  not 
wish  to  add  anything  to  the  judgment  of  the  Lord 
Chief  Baron,  in  which  I  quite  agree.  I  desire 
only  to  refer  to  the  case  ot  Leader  v.  Mo-tnn  (2 
Wm.  Black.  924,)  That  was  an  action  on  the  case 
i^inet  contractors,  employed  by  certain  commis- 
Bioner8,who  were  bouna  to  pave  certain  streets,  for 
obstructing  the  doors  and  windbws  of  six  mes- 
suages hoTonging  to  the  plaintiff.  Power  was 
given  to  the  commissioners  to  lay  out  a  new 
street  within  the  limits  mentioned  in  the  Act  of  Par- 
liament, "  so  as  the  same  does  not  obstruct,  hinder, 
or  prejudice  the  rights  or  free  paasago  that  any 
perBOD  bath  to  biBlaada,  tenements,  or  hetcdita- 
zaentB;"  and,  withoat  any  sach  proviao  ea  thft 


foregoing  being  annexed,  the  c 

also  empowered  to  "  pave,  repair,  sink,  or  alter  the 

think  fit."  The  |ilatntiff's  houses  b&ving  bem  io- 
tericred  with  in  the  same  way  aa  the  plaintiff's 
premises  have  bccJi  in  the  present  case,  he  brought 
an  action  on  the  case  for  the  damage  done  to  him. 
and  it  wa.s  ui^ed  on  behalf  of  the  defendants  that 
the  power  of  the  commissioners  was  discretionary 
in  these  matters,  and  that  they  might  do  what  they 
thought  proper  wiihin  the  liiuits  of  the  Act;  bui 
the  court  came  to  the  conclusion  that  thecommia- 
sioners  had  not  an  arbitrary  discretion  in  the 
matter,  but  one  limited  by  law  aiid  reaoon ;  and 
then  went  on  to  say  that "  bad  Parliament  intended 
to  dcmolisfa  or  render  useless  some  houses  for  the 
benefit  or  ornament  of  the  rest,  it  wonld  hava 
given  express  powers  for  that  pnrpose,  and  given 
an  equivalent  for  the  loss  that  individDaU  might 
have  sustained  thereby."  That  is,  I  think,  eqni- 
valent  to  what  is  done  in  the  present  case. 

Cir.iKNELL,  B.^I  am  of  the  same  opinion. 

Kkiiino,  J. — I  am  of  the  same  opinion. 

PlGOTT,  B. — I  am  of  the  same  opinion.  I  would 
onljr  add,  with  reference  to  the  121th  and  127th 
sections  of  the  special  Act,  which  in  eipresa  terms 
give  compensation  for  injuries  sustained  by  poreraii 
from  the  improvements  there  authorised,  that  this 
may  be  accounted  for  by  the  fact  that  they  follow 
sect.  12;],  which  deals  with  a  class  of  nuisaoces 
for  which  a  penalty  is  imposed,  and  in  respect  of 
which  it  was  not  intei^ded  that  any  compensation 
should  be  made  to  owiicrs.[a)  Then  the  Legisla- 
ture, dealing  in  the  next  section  with  the  oaM  of 
"  all  obstmctions  or  projections  of  a  like  kind  aa 
those  before  mentioned  which  have  been  erected 
or  placed  against  or  in  frout  of  any  house  or  other 
building  in  anv  street  or  public  place  before  the 
passing  oFthe  Art,"  may  have  thought  that  unless 
compensation  were  expressly  given,  it  might  be 
considered  that  it  was  intended  that  it  should  not  be 
given,  and,  therefore,  ex  majore  cuuleld,  expressly 
stated  in  the  124tb  section  that  the  commissioners 
"  shall  make  reasonablo  compensation  to  every 
person  who  shall  incur  any  loss  or  damage  by 
such  removal  or  alteration." 

Cleasbt,  B. — I  am  of  the  same  opinion. 

Judgment  affirtned. 

Attorney  for  prosecutor.  Ball  and  Son. 

Attorney  for  defendants,  Lee,  Pemberton  and  Co- 


(a)  Sect  123  enacts,  "  That  if  the  o 
oousiilBr  any  ^rch,  shed,  projecting  window,  step*,  oUar, 
odUr  door,  window,  sign,  sign  post,  mgn  iron,  ahowboid, 
window  nbntt^^r,  wall,  ga,te  or  fence,  or  any  oUier  obetnw- 
tion  or  projection  heroafter  to  be  pUoBd  agaiaet  aria 
front  of  any  house  or  bailding  to  be  an  annojaiioe,  ia 
oonseqaenoe  of  the  some  projecting  into,  sndaDgering, « 
rendoiing  less  commodiouB  the  passage  along  any  K&ert 
within  the  limita  of  this  Act.  it  shall  be  Uwfol  for  IhM 
to  give  notice  in  writing  to  U>e  owner  or  oocapier  of  iwA 
house  or  building  to  remove  sauh  obetmotian  or  pn>- 
iectiou.  or  to  alter  the  same  in  Buch  manner  aa  shall  han 
been  direoted  by  the  oommiBsionBCB,  or  in  default  tbewof 
Buch  oimor  or  occupier  shail  forfeit  the  aom  ot  Mil  fc 
erery  week  that  gnch  muttur  or  thing  aball  not  have  bMB 
removed  after  suoh  notioe  aa  aforesaid." 
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Beported  by  John  Thompsok,  Esq  ,  Barrister-at-Law. 


Saturday,  Nou.  11, 1871. 

(Before  Kelly,  C.B.,  Byles,  J.,  Pigott,  B.,  Lush 

and  Hannen,  J  J.) 

Reg  v.  Butterworth. 

Partner — Stealing  goods  of  co-partnership — Indict- 

vient—dl  cj-  32  Vict.,  c.  116,  s.  6. 
An  indictment  framed  upon  flie  31  Sf  32  Vict.,  c.  116, 
8.  1,  aUeged  tliat  B.  was  a  member  of  a  co-partner- 
skip  consisting  of  B.  and  L.,  and  that  2?.,  then 
being  a  member  of  the  same,  11   bags  of  cotton 
waste,   Uie  property   of  tlie  said  co-partnership, 
feloniously  did  steal,  ^c,  contrary  to  Hie  staJtute : 
Meld  tJuU  the  indictment  was  not  bad  for  introdu- 
cing tlie  word  "feloniously.'* 
Case  reserved  for  the  opinion  of  this  Court. 

At  the  October  Quarter  Sessions  for  the  Hundred 
of  Salford,  in  the  county  of  Lancaster, 

Thomas  Butterworth  was  arraigned  on  an  indict- 
ment of  which  the  following  is  a  copy  : 

Lancashire  to  wit. — The  jurors  for  our  Lady  the 
Queen  upon  their  oath  present  that  after  the  pass- 
ing of  an  Act  made  and  passed  in  the  31st  and  32nd 
years  of  our  lady  the  Queen  entituled  "  An  act  to 
amend  the  law  relating  to  larceny  and  embezzle- 
ment," Thomas  Butterworth  the  younger,  of  Heap, 
in  the  county  of  Lancaster,  was  a  member  of  a 
certain  co-partnership,  to  wit,  a  certain  co-partner- 
ship carrying  on  the  business  of  and  trading  as 
waste  dealers,  and  which  said  co-partnership  was 
constituted  and  consisted  of  the  said  Thomas 
Butterworth  and  of  John  Joseph  Lee,  trading  as 
aforesaid,  and  thereupon  the  said  Thomas  Butter- 
worth, at  Heap  aforesaid,  during  the  continuance 
of  the  said  co-partnership,  and  then  being  a 
member  of  the  same  as  aforesaid,  to  wit,  on  the 
seventh  day  of  August,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seventy  one, 
eleven  bags  of  cotton  waste  of  the  property  of  the 
said  co-partnership  feloniously  did  steal,  take,  and 
carry  away,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of 
oar  said  lady  the  Queen,  her  crown,  and  dignity. 
It  was  proved  that  the  partnership  referred  to 
was  a  hoTid  fde  trading  partnership  constituted  by 
agreement  between  the  prisoner  and  the  said  John 
Joseph  Lee. 

At  the  close  of  the  case  for  the  prosecution,  the 
counsel  for  the  prisoner  objected  that  the  indict- 
ment being  framed  under  the  statute  31  &  32  Yict. 
c.  116,  8. 1,  should  have  followed  the  terms  of  the 
said  statute,  and  that  it  did  not  do  so,  and  that  the 
said  indictment  disclosed  no  indictable  offence 
either  at  common  law  or  under  the  said  statute, 
and  that  the  prisoner  could  not  legally  be  convicted 
npon  it. 

The  court  declined  to  stop  the  case,  but  reserved 
the  above  objection  for  the  consideration  of  this 
Conrt. 

The  jury  found  the  prisoner  guilty,  and  the  court 
respited  the  sentence  to  the  next  sessions  for  the 
said  Hundred  of  Salford. 

The  prisoner  remains  in  prison  for  want  of 
sureties. 

The  opinion  of  the  Court  is  requested  whether 
the  above  indictment  is  a  good  indictment  under 
the  eakd  statute,  and  whether  the  prisoner  was  pro- 
perl  j  conyicted  upon  it. 

H,  B,  HioGur,  CbairmBn. 


The  31  &  32  Vict.  c.  116,  s.  1,  enacts,  "K  any 
person,  being  a  member  of  any  co-partnership,  or 
being  one  of  two  or  more  beneficial  owners  of  any 
money,  goods,  or  effects,  bills,  notes,  securities,  or 
other  property  shall  steal  or  embezzle  any  such 
money,  goods,  or  effects,  bills,  notes,  securities,  or 
other  property,  of  or  belonging  to  any  such  co-part- 
nership, or  to  such  joint  beneficial  owners,  every 
such  person  shall  be  liable  to  be  dealt  with,  tricd^ 
convicted,  and  punished  for  the  same  as  if  such 
person  had  not  been  or  was  not  a  member  of  such 
co-partnership,  or  one  of  such  beneficial  owners." 

Cottingliam  for  the  prisoner. — ^The  indictment  is 
bad,  because  it  does  not  follow  the  words  of  the 
statute  31  &  32  Vict.  c.  116,  s.  1.  That  enactment 
creates  a  new  offence,  one  which  did  not  exist  at 
common  law.  It  does  not  say  that  the  offence  shall 
be  a  felony,  and  the  indictment  is  bad  for  using  the 
word  "  feloniously."  [Lush,  J.  —  If  the  offence 
created  by  31  &  32  Vict.  c.  116,  s.  1  is  not  a  felony 
what  is  it  P]  There  are  offences  of  stealing  which 
are  not  felonies,  such  as  dog  stealing,  and  unless 
the  statute  makes  the  stealing  a  felony,  the  intro- 
duction of  the  word  "  feloniously  "  which  is  a  term 
of  art  {Beg.y.  Gray,  9  Cox  C.  C.  417;  L.  &  G.  365) 
vitiates  the  indictment.  [Lusn,  J. — The  24  &  25 
Vict.  c.  96,  s.  3  says,  that  a  bailee  fraudulently 
converting  property  "  shall  be  guilty  of  larceny" — 
this  statute  says  that  a  partner  who  shall  steal 
property  of  the  co-partnership  "  shall  be  dealt  with 
and  tried,  and  convicted  and  punished  as  if  he  was 
not  a  partner."]  The  indictment  should  have  been 
for  a  common  law  larceny. 

Reg.  V.  Jesse  Smith,  39  L.  J.  112,  M.  C. ;  11   Cox 
C.  C.  511. 
The  judgment  of  Willes,  J.  was  also  referred  to. 

Addison  for  the  prosecution,  was  not  called  upon. 

Kelly,  C.  B. — The  objection  to  the  indictment  is 
really  not  arguable.  The  statute  expressly  enacts 
that  a  partner  who  steals  property  of  the  co- 
partnership *'  shall  be  liable  to  be  dealt  with,  tried, 
convicted,  and  punished  as  if  such  person  had  not 
been,  or  was  not  a  member  of  the  co-partnership." 
That  is  what  has  been  done  in  this  case. 

The  rest  of  the  Court  concurring, 

Conviction  affirmed. 


Reg.  V,  James  King. 

Larceny — Property — Evidence. 
Prisoner  tvas  charged  wUh  stealing  a  mare,  the  prO' 
perty  of  E.     Tlie  evidence  loas  that  prosecutor,  in 
presence  of  the  prisoner,  agreed  to  buy  of  W.  a 
m^  re  for  k>1.,  and  that  W.  assented  to  take  a  cheque 
for  the  bl.  The  prosecutor  afterwards  sent  prisoner 
to  W.  with  the  chegim,  and  directions  to  take  tlie 
m^re  to  Bramshoi  Farm.  On  the  next  day  prisoner 
sold  a  mare  to  S.,  which  lie  said  he  haa.  bought 
for  bl.     Before  the  viuigiMraie  lie  said  lie  sold  tlie 
inare  to  S.,  wUh  the  i7ite7ition  of  giving  the  money 
to  E.,  but  that  he  got  drunk: 
Held,  thai  thai  was  sufficient  evidence  on  which  a 
jury  might  find  tluU  tlie  mare  sold  to  S.  was  the 
property  of  E. 
Case  reserved  for  the  decision  of  this  Court  at  the 
General  Quarter  Session  of  the  peace  for  the  county 
of  Surrey  on  Tuesday,  the  17th  Oct.  1^7V. 

James  King  "was  \nrvedoTvwtL\ii^\^\.isv^\i\»  ^\i.x^gs^^ 
him  wit\i  fe\omo\XB\5  ^VeeSixsitt  ^  xaax^,  ofl'vJafc^x^ 
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Beg  v.  Thomas  Bailst. 


[C.  Ca&  B. 


William  Ellis,  of  92,  West-street,  Bermondsey, 

com  sampler,  on  his  oath  said : 

On  Friday,  22iid  Sept.,  I  saw  the  prisoner  on  the  Com 
Market,  in  Bfark-lane.  He  told  me  that  he  knew  where 
there  was  a  good-tred  mare  for  sale,  which  would  suit 
the  purpose  I  wanted  for  breedinfir*  I  went  to  the 
place,  Wilkinson' B,  St.  Mary  Axe,  and  saw  the 
owner  of  the  mare.  I  agreed  to  purchase  the  mare 
for  51.  Prisoner  was  present.  Prisoner  came  back 
with  me  to  Mark-lane.  I  had  previously  asked 
Wilkinson  if  he  would  t^e  my  master's  cheque,  and  he 
said  he  would.  I  gave  the  prisoner  mr  master's  cheque 
for  51.  He  was  to  give  the  cheque  for  the  mare,  and  take 
the  mare  to  my  father's  farm.  I  told  him  the  direction 
on  a  paper,  *' Thomas  EUis,  Bramshot  Farm."  Prisoner 
left  me  with  the  cheque.  I  did  not  see  him  till  Monday 
following.  On  Tuesday  the  26th  I  went  to  Winkley  and 
Shaw,  Green-street,  Blackfriars,  horse  slaughterers.  I 
gave  information  to  the  police  at  Stones  End.  I  found 
this  mare  at  Winkley  and  Shaw's.  On  the  following  day 
Shaw  gave  me  this  mare.  On  the  evening  before  1  saw 
the  prisoner  in  custody.  I  did  not  give  the  prisoner  any 
authority  to  go  to  Winkley  and  Shaw.  The  mare  was 
suffering  from  an  injury  ;  she  went  slightly  lame. 

Cross-examined : 

I  don't  think  that  I  should  have  blamed  him  if  he  had 
found  the  horse  lame  and  he  bad  brought  back  the 
cheque  or  the  money.  I  knew  hiui  two  or  three  months 
before  this  transaction.  I  was  told  he  came  to  my  house 
on  the  Tuesday.  On  the  26th  Sept.,  in  the  evening,  I 
went  with  two  detectives  to  the  prisoner's  house.  When 
I  saw  the  mare  at  Winkley  and  Shaw's  she  did  not  go 
more  lame. 

Be-examined : 

I  did  not  give  the  prisoner  any  authority  to  sell  the 
mare  to  the  horse  slaughterer.  He  never  told  me  what 
he  had  done  with  the  mare,  nor  did  he  give  me  any  money. 

George  William  Shaw,  ou  his  oath,  said  : 

I  am  the  firm  of  Winkley  and  Shaw.  I  am  a  horse 
slaughterer.  I  have  known  the  prisoner  some  time.  On 
a  Saturday  afternoon  in  September  he  brought  a  horse  to 
my  place.  The  horse  was  very  lame  and  bad  a  very  large 
wound.  He  said  he  bought  it  on  speculation,  and  found 
it  to  be  useless.  I  purchased  it.  I  think  he  said  that  he 
had  given  51.  for  the  horse.  He  asked  me  to  give  the 
most  I  could  for  it.  I  gave  him  42.  This  was  on  the 
23rd  Sept.,  Saturday.  (&  Tuesday  following,  the  27th, 
prosecutor  called  on  me.  I  offered  to  give  up  the  horse. 
The  horse  was  taken  to  the  police  court.  The  prisoner 
was  quite  sober  at  the  time  he  sold  the  horse. 

Cross-examined : 

I  have  known  him  for  several  years.  I  believe  him  to 
be  honest  in  his  position.  I  have  had  transactions  with 
him  before,  He  made  some  remark  that  he  was  afraid 
the  society  would  be  at  him  for  taking  such  a  horse  about 
the  streets. 

Robert  Pether,  detective  M,  on  his  oath,  said : 

On  Sept.  26  I  took  prisoner  into  custody.  I  said  I 
wanted  him  for  stealing  a  horse.  He  said  he  got  drunk, 
met  with  an  accident,  and  sold  the  horse  to  Shaw  for 
ALU. 

Cross-examined : 

I  have  known  the  prisoner  for  years  ;  he  is  a  respect- 
able man. 

The  prisoner's  statement  before  the  committing 
magistrate  was  read  as  follows  : 

I  plead  guilty.  I  found  she  was  too  injured,  and  sold 
her  to  Mr.  Shaw  with  the  intention  of  giving  the  money 
to  Mr.  EUis,  but  unfortunately  I  got  drunk. 

The  prisoner's  counsel  contended  that  there  was 

not  sufficient  proof  of  the  indictment ;  that  there 

was  no  proof  that  the  prisoner  had  got  the  mare 

from  Wilkinson's  in  exchange  for  the  cheque ;  and 

i»hat  it  was  not  proved  that  the  marc  in  ({uestion 

erer  became  the  projMjrty  of  William  Ellis. 

The  court,  however,  left  the  case  to  the  jwx^, 

bat  reserved  tho  question  for  the  decvsiou  oi  tVio 

Cport  for  Crown  Cases  Beserved,  whether  tihere 


was  sufficient  proof  that  the  mare  was  the  prc^wrtj 
of  William  Ellis. 

The  \xxij  returned  a  yerdict  of  guilty,  and  the 
court  respited  judgment  until  the  decision  of  the 
Court  for  Crown  Cases  Reserved. 

E.  Richards  Adams,  ChaimuuL 

Horace  Browne  for  the  prisoner. — The  indict- 
ment charges  the  prisoner  with  stealing  a  mare, 
the  property  of  WiUiam  EUis,  bat  the  evidenoe 
does  not  support  that  allegation.  There  was  no 
proof  that  the  mare  which  EUis  saw  and  oontrMted 
for  was  the  same  as  that  which  the  prisoner  took 
away.  The  question  reserred  far  this  oourt  is, 
whether  there  was  sufficient  proof  that  the  prisoner 
had  got  the  mare  from  Wilkinson's  in  exchange 
for  the  cheque,  and  it  is  submitted  there  is  not. 

Oppenheiiii,  for  the  prosecution,  was  not  caDed 
upon. 

Kelly,  C.  B. — The  question  was  one  for  the 
jury.  The  prisoner  had  the  cheque  p^yen  to  him 
to  go  and  pay  for  the  mare,  and  take  it  to  the  pro- 
secutor's father,  and  he,  the  next  day,  disposea  of 
a  mare  to  Mr.  Shaw.  There  is  no  doubt  some  eri- 
dence  that  it  was  the  mare  of  the  proeeoator,  and 
the  sufficiency  of  the  eyidence  was  for  the  jury. 

Ll'sh,  J. — The  prisoner's  own  aoooont  was,  that 
he  had  got  drunk  and  disposed  of  the  money  for 
which  he  sold  the  mare,  not  that  the  mare  was  not 
EUis's. 

The  rest  of  tho  court  concurring, 

Convidum  ajfirmed. 


Saturday,  Jan.  20, 1872. 

(Before  Cockburn,  C.J.,  Majltin,  and  Channbll, 
BB.,  Keating  and  Lush,  JJ.) 

Reg.  V.  Thomas  Bailey. 

Larceny  of  lorit — County  GouH  warrant — ^24  ^  25 

Vict.  c.  96,  8.  30. 
A  judgment  debtor  whose  goods  had  been  levied  upon, 
and  ivere  in  possession  of  a  County  Court  baiUf, 
under  an  execution,  forcibly  took  the  icamMtUfrmn 
the  bailiff" and  turned  him  out  of  possession^  in  ike 
belief  thai  it  xoas  the  a^ual  possession  of  the  war' 
rant  alone  which  entitled  the  bailiff  to  remain  ia 
possession. 
Held,  that  such  taking  away  of  the  warrant  was  for 
a  fraudulent  purpose,  and  a  felony  xcithin  tks 
24  cj-  25  Vict.  c.  96,  s.  30,  but  not  a  lorceny. 
Case  reserved  for  the  opinion  of  this  Court  by 
Lush,  J. 

The  prisoner  was  indicted  ^efore  me  at  Oxford, 
at  the  last  Summer  Assizes,  under  the  30th  section 
of  the  Larceny  Act  (24  &  25  Vict.  c.  96),  which 
enacts  that  "  whosoever  shall  steal,  or  shall  for  sbj 
fraudulent  purpose  take  from  its  place  of  deposA 
for  the  time  hemg,  or  from  any  person  having  the 
lawful  custody  thereof,  or  shall  unlawfully  and 
imilicnously  cancel,  obliterate,  ii\jure,  or  destroy  the 
whole,  or  any  part  of  any  record,  writ,  return* 
panel,  process,  mterrogatory,  deposition,  affidavit, 
rule,  order,  or  warrant  of  attorney,  or  of  any  ori- 
ginal document  whatsoever,  of  or  belonging  to  any 
court  of  record,  or  relating  to  any  matter  civil  or 
criminal,  bec^iin,  dei)ending,  or  terminated  in  any 
such  court,  Sc,  shall  be  guilty  of  felony." 

The  first  count  of  the  inmctment  charged  the 

prisoner  with  stealing  certain  process  of  a  court 

of  record,  to  wit,  a  certain  warrant  of  execution 

Vs^wc^i  ow\.  viK  v\\^  ^oQivroX.^  Cwirt  of  Berkshire,  in  an 

iwc^\o\i  ^\v^t^\X2l  QiVi!^  kra;»x  '^t^^  ^^^^^HCDi^aS.  vod  the 
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G.  Gas.  B.] 


Reg.  V,  Nbwboult  and  Holdsworth. 


[C.  Gas.  E. 


prifioner  defendant.  Also  another  warrant  of  exe- 
cution oat  of  the  same  court,  in  an  action  Halcombe 
and  Go.  against  the  prisoner. 

The  second  count  stated  that  at  the  time  of  com- 
mitting the  offence  hereinafter  mentioned,  one 
Brooker  had  the  lawful  custody  of  cei-tain  process 
of  a  court  of  record,  to  wit,  a  warrant  of  execution 
out  of  the  County  Coui't  of  Berkshire  in  an  action 
between  Arthur  and  the  defendant ;  that  defen- 
dant, intending  to  prevent  the  due  course  of  law, 
and  to  deprive  Arthur  of  the  rights,  benefits,  and 
advantages  from  the  lawful  execution  of  the  war- 
rant, did  take  from  Brooker  the  said  warrant,  he 
(Brooker)  having  then  the  lawful  custody  of  it. 

It  was  proved  that  two  actions  had  been  brought 
in  the  County  Court  against  the  prisoner,  in  each 
of  which  judgment  had  been  given  against  him, 
and  a  warrant  of  execution  issued  against  his 
goods.  The  high  bailiff  of  the  court  made  the 
levy  under  these  warrants,  and,  having  done  so, 
he  handed  the  warrants  over  to  his  deputy  bailiff, 
and  left  him  in  possession  of  the  goods. 

The  prisoner,  a  day  or  two  afterwards,  forcibly 
took  the  warrants  out  of  the  baihtf's  hands  and 
kept  them.  He  then  ordered  him  away,  as  having 
no  authority  to  remain  there  any  longer,  and,  on 
his  refusal  to  go,  forcibly  turned  him  out. 

The  prisoner  was  convicted;  but,  as  I  enter- 
tained a  doubt  whether  these  facts  supported  the 
count  for  larceny,  and  whether,  as  the  prisoner's 
intention  in  taking  the  warrants  was  not  to  make 
use  of  them,  but  merely  to  deprive  the  bailiff,  as 
he  supposed,  of  his  authority ;  and  as  the  validity  of 
the  execution  was  not  affected  by  his  taking  the 
warrants,  he  was  guilty  of  taking  them  for  a  fraudu- 
lent purpose  within  the  meaning  of  the  statute,  I 
forbore  to  pass  sentence,  and  admitted  the  pri- 
soner to  bail  till  the  opinion  of  this  Court  should 
have  been  taken  upon  the  above  points. 

BoBERT  Lush. 

No  counsel  appeared  to  argue  on  either  side. 

CocKBURN,  C.«r. — I  think  that  the  first  count  of 
the  indictifient  which  charges  larceny  will  not 
bold.  The  facts  are  these  ;  the  prisoner  had  evi- 
dently conceived  the  notion  that  it  was  the  posses- 
sion of  the  warrant  which  made  the  possession  of 
bis  eoods  by  the  bailiff  lawful;  and  that  if  he 
coula  get  the  warrant  away  he  could  denude  him 
of  that  authority,  and  the  bailiff  might  be  turned 
out  of  possession.  Under  that  belief  the  prisoner 
forcibly  took  the  warrants  out  of  the  bailifTs 
bands.  That  was  not  a  taking  hicri  causa,  but  for 
tbe  purpose  of  preventing  the  bailiff  from  having 
lawful  possession.  Neither  was  the  taking  aniino 
furandi.  I  may  illustrate  it  by  the  case  of  a  man, 
wbo,  wishing  to  strike  another  person  sees  him 
coining  along  with  a  stick  in  his  hand,  and  then 
rushes  at  him,  takes  the  stick  out  of  his  hand  and 
strikes  him  with  it.  That  would  be  an  assault,  but 
not  a  felonious  taking  of  the  stick.  There  is,  how- 
ever, a  second  count  in  the  indictment  which 
charges  in  effect  that  the  prisoner  took  the  warrants 
for  a  fraudulent  purpose.  The  facts  show  that 
the  taking  was  for  a  fraudulent  purpose.  He 
took  the  warrants  forcibly  from  the  bailiff  in 
order  that  he  mi^ht  turn  him  out  of  possession. 
That  was  a  fraud  against  the  execution  creditor, 
and  was  also  contrary  to  the  law.  I  am  therefore 
of  Of>inion  that  it  amounts  to  a  fraudulent  purpose 
within  the  enactment,  and  that  the  conviction  must 
be  affirmed. 

liWH,  J.— J  am  of  the  same  opinion,    I  had  a 


doubt  whether  or  not  the  taking  of  the  warrant  by 
the  prisoner,  with  the  intention  of  making  use  of 
it  for  his  own  purpose,  was  a  taking  for  a  fraudu- 
lent purpose  within  the  statute,  but  I  am  now 
clear  upon  the  point,  and  agree  with  the  rest  of 
the  Court. 

The  rest  of  the  Court  concurring, 

Conviction  affirmed. 


Beg.  V,  Newboult  and  Holdsworth. 

Arson — Ownership  of  house  set  pre  to — Intent  to 

defraud  insurance  office — Evidence — 24  ^  25  Vict. 

c  97,  s.  3. 

An  indlcftnent  under  24  ^  25  Vi^t.  c.  97,  s.  3,  for 

setting. fire  to  a  house,  shop,  Sfc,  need  not  aUege 

the  moiership  of  the  house. 

The  evidence  in  support  of  the  intent  to  injure  was, 

that  the  prisoner  N.  was  uyider  notice   to   quit, 

and  a  week  before  the  fire  ivas  asked  to  lea/ve,  but 

he  did  not.    And  of  ths  intent  to  defraud,  the 

evidence  was  that  in  1S67  he  called  on  an  agent 

about  effecting  an  iyisurance,  and  thai  in  1871  he 

called  on  him  again  and  said  he  had  conie  to 

renew  his  policy  for  bOOL,  and  paid  XQs. 

Held,  that  the  above  evidence  was  sufficient  to  prove 

the  intent  to  injure  arid  defraud. 
Case  reserved  for  the  opinion  of  this  Court  by 
Pigott,  B. 

The  prisoners  were  tried  before  me  at  the  last 
Winter  Assize  for  the  West  Biding  of  Yorkshire 
holden  at  Leeds  on  the  charge  of  arson. 

The  substance  of  the  indictment  is  as  follows : — 
First  count. — That  Joseph  Newboult  and  Ben- 
jamin Holdsworth  maliciously  and  feloniously  did 
set  tire  to  a  shop  of  and  belonging  to  the  said 
Joseph  Newboult,  and  then  being  in  the  possession 
of  the  said  Joseph  Newboult,  with  intent  thereby 
to  injure,  against  the  form  of  the  statute. 

Second  count  was  in  the  same  form,  except  that 
the  intent  laid  was  to  deftraud. 

The  third  count  stated  that  the  said  Joseph 
Newboult  and  Benjamin  Holdsworth  unlawfully, 
maliciously,  and  feloniously  did  set  tire  to  divers 
matters  and  things,  then  being  in  and  under  a 
certain  shop  there,  of  and  belonging  to  the  said 
Joseph  Newboult,  and  then  being  in  the  possession 
of  the  said  Joseph  Newboult,  with  intent  thereby 
and  by  means  thereof  unlawfully,  maliciously,  and 
feloniously  to  set  tire  to  the  said  shop,  and  thereby 
to  injure  and  defraud :  and  the  said  Joseph  New- 
boult and  Benjamin  Holdsworth,  by  the  overt  acts 
in  this  count  mentioned,  unlawfully,  maliciously, 
and  feloniously  did  attempt  to  set  tire  to  the  said 
building  in  this  count  mentioned,  under  such  cir- 
cumstiiiices,  that  if  the  same  had  thereby  been  set 
tire  to,  they  would  have  been  guilty  of  felony 
against  the  form  of  the  statute. 

At  the  conclusion  of  the  case  for  the  prosecution, 
it  was  objected  on  behalf  of  the  prisoners,  that  as 
no  policy  of  insurance  upon  the  premises  was  pro- 
duced, there  was  no  evidence  from  which  the  jury 
could  infer  an  intent  to  injure  the  insurance 
office. 

And  secondly,  that  upon  the  counts  of  this 
indictment,  it  was  not  open  to  the  jury  to  convict 
of  an  intent  to  defraud  or  injure  the  owner  of  the 
premises,  inasmuch  as  the  premises  were  in  the 
mdictment  alleged  to  b^  "  ol  ^sA  Vis^'CkW-^^x^  Xft 
Joeeph  lJewV>oSit"  \nma^^  wA  tmmSu  V^sa^»  Nii^ 
taken  to  be  \ue  pto^rVt^f , 
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Bee.  V.  Pathb. 


I  refused  to  stop  the  ease,  but  reserved  tbe 
question  for  this  court. 

The  prisoaer  Nevbonlt  was  the  master  and 
Huldsworth  was  the  servant  in  the  shop  at  Leeds- 
road,  Bradford,  where  a  general  grocery  buaineaa 
was  carried  on,  and  where  a  fire  occurred  on  the 
5th  Oct.  last. 

The  n^aterial  evidence  on  which  the  counsel  for 
the  prosecution  rehed,  to  show  the  intent  to  injure 
or  defraud,  was  as  to  theowuership  uf  (be  premises 
as  follows ; — 

John  Hey  stated  thnt  he  was  a  trustee  of  the 
premises  for  the  landlady,  and  that  Joseph  New- 
boult  was  under  notice  to  leave,  and  should  have 
left  on  the  5th  Sept.  last,  and  tliat  the  witness,  a 
week  before  the  day  of  the  fire,  had  aeked  him  to 
leave  the  premises,  which  he  had  not  done. 

And  as  to  the  other  objection,  evidence  was 
given  that  a  notice  to  produce  a  policy  of  insurance 
(effected  by  the  prisoner  Sewboult  on  his  stock) 


mplied 
u  that  ground, 
s  from  the  lu- 


ll bv 

with,  and  1  held  it  was  insuificient 

The  counsel  theu  called  a  witnt 
siinince  uBicc.  who  said,  "  Newboutt 
Miiy  lgti7,  about  effecting 

on  aOth  A«g.  of  the  present  year  (1871)  he  came 
again,  and  said  be  nii^bed  to  rcncn'  his  polity  in 
Leeds-road  for  500/.  (tbe  same  amount},  and  that  he 
then  paid  me  lOit. 

The  stock  of  goods  on  tlie  premises  at  the  time 
of  the  fire  was  of  the  value  of  211. 

Both  prisoners  were  found  guilty. 

And  laaked  the  jury  if  they  believed  that  New- 
bolt  was  tenant  of  the  preraiiics,  and,  further, 
whether  both  prisoners  had  an  intent  to  injure  the 
landlady  F  And,  also,  whether  they  believed  tliey 
had  an  mtent  to  defraud  the  insurance  company. 

The  Jury  answered  that  they  found  both  intents. 

The  questions  for  this  Court  arc  whether :  First, 
there  is  sufficient  evidence  of  the  existence  of  on 
insurance  to  support  the  finding  by  the  jury  of  an 
intent  to  defraud  tbe  office;  ani£  secondly,  whether 
on  these  counts,  it  wa-t  competent  lor  the  jury  to 
find  that  there  was  an  intent  to  iryure  the  owner 


which  was  passed  is  to  be  carried  into  effect,  other- 
wise a  verdict  of  not  guilty  is  to  be  entered. 

G.  PlGOTT. 

Wiithly,  for  the  prisoners. — The  prisoners  ought 
iiiit  to  have  been  convicted,  for  ujion  this  indictment 
it  waH  not  ('omj>etent  to  show  that  the  shop  belonged 
to  any  other  owner  than  Nowboult.  The  indictment 
alleges  that  it  was  Newbuult's  shop  and  belonged 
to  him.     [Maktis,  B.— The  question  is  whether  you   i 
cannot  strike   out   the   words  "of  and   belonging 
to  Joseph  Neivboult?"     Is  it  necessary  to  allege  in 
tlio  inaictmenl  the  ownership  of  the  shop  .'^ J    It  | 
is  and  it  has  always  been  alleged  in  the  preci-rlc-uts : 
(■2Eaet,P.C.103-t,c.21.s.lI.)  In  Arch.  Crim.  Plead.  , 
fHJ7,  the  form  of  indictment  given  is   "u  certain   , 
dwelliiig-houBC,  shop,  Ac,  of  X  N.,  situate."    The  ] 
allegation  is  necessary  for  this  reason,  that  it  is  no  j 
offence   to   set  fire  to  one's  own   house  or   shop, 
unless  with  intent  to  injure  or  defraud  any  person. 
[Martis,  B.— This  indictment  is  under  the  24  4  25   | 
Vict.  c.  97,  B.  S,  and  that  section  says  nctbinf;  abamt  . 
the  ownership  of  the  house,  Ac^  set  fir»  to.  hut  only   ' 
"whosoever  shall  unlawfully  and  maliciously  set  fire 
to  (iii/er  a/ill)  any  nhop  with  intent  thereby  to  in-   , 
^u/vordefraud  any  person,  shall  be  guilt;  ol'&Aonj." 
AJJ  that  ia  necessary  ia  to  allege  ami  prove  »  ci'uan 


intent  to  injure  or  defraud  any  partical«r  person. 
TKkatikg.  J. — It  would  be  sufficient,  yon  say,  it  it 
had  been  alleged  merely  that  the  shop  was  ia  the 
])OBsess!on  of  Newboult.  Lusb,  J. — The  metdt 
''of  and  belonging  to"  wonld  be  Bstisfied  by 
j)roor  of  a  week  B  possession ;  they  merely  mew 
that  the  occupier  bad  some  interest  in  tbe  shop, 
The  indictment  is  consistent  with  some  one  dM 
iklso  being  owner.]  Here  the  ownership  is  alleged 
to  be  in  Newboult,  and  it  was  not  competent  to 
jirove  ownership  in  anyone  else.  Then  then 
was  no  proper  evidence  of  the  policy  of  insorBnoe. 
I  CocKBVKS,  C.J.^Tbere  was  abundant  endcnce 
.if  that.  The  evidence  ia  that  he  came  lo  tbe 
,-igent  in  1867  abont  effecting  an  insorance,  tod 
that  he  came  again  to  him  in  1871,  and  said  he 
ivished  to  ren«0  his  pobcy  for  5001..  and  paid  lOt.; 
tbat  is  an  admission  by  him  that  there  was  > 
|)ohcy.] 

Cninpbell  Fiiiiler,  for  the  prosecution,  was  not 
isUed  upon  to  argue. 

By  the  Court. — There  was  dear  eridenea  tfait 
the  prisoner  had  committed  an  offence  against 
^lect.  3  of  the  Act.  The  averment  in  the  indict- 
ment is  not  an  averment  of  ownership  in  fee  simple^ 
which  it  is  necessary  to  prove.  It  may  be  rqerted 
ns  a  superfluous  averment.  There  was  abnpHant 
evidence  of  the  existence  of  an  insorance  to  sop- 
port  the  finding  by  the  jury  of  an  intent  to  defraud 
ihe  office. 

ConviHkm  turned. 

Attorneys  for  the  prosecution,  TeiTy  and  SMnf 
jon.  Bradford. 

Attorney  for  prisoner,  /.  TF.  Berry,  Bradford. 


Saturday,  Jan.  27,  1872. 
[Before  Cocksuen-,  C.J„  Kbllt,  C.B.,  Hutib,  B, 
WiLLES,  J.,  BRiswKLL  and  Gsahrbll,  BB, 
BtXES,  Kbatikg,  Blackbubn,  and  Mkllob,  JJ., 
PieoTT,  B.,  Lush  and  Bkstt,  JJ.,  Clxabbt,  B, 
and  Gbove  and  Quu^r,  JJ.) 

Reg.  v.  Fatnk. 
Evidence  —  Jotat   charge  ^Incompetenry   of  ftStm 

prisoners  at  wUnrMutfor  fii«  ^mother. 

Aftt-r  tecfral  prisoners  jciutly  indicted  are  give*  i» 

charge  to  Ike  jury,  one,  lehUe  tn  aueh  charge,  ea»r 

not  be  eaUed  at  a  taitaettfor  aaother. 

Tlie  14  .5-  15  ricl.  c.  SP,  doen  no/  apply  to  erimad 

proce-'dinye. 
Ca.se  reserved  by  Keating,  J.  for  the  opinioii  of 
the  Court  for  the  Consideration  of  Crown  Caaw 
Reserved,  and  directed  by  that  court  to  be  argoed 
before  all  tbe  Judges. 

John  Payne,  George  Owen,  Isaac  Owen,  ind 
Joseph  Curtis  were  indicted  before  me  at  the  Winttf 
Aftsizes  for  the  county  of  Worcester  1871,  for  that 
they  to  tbe  number  (5  three  or  more,  armed  with 
aff<.'Msive  neaponR  by  night,  did  enter  and  wse  (■■ 
land  belonging  to  Earl  Dudley  for  the  poipose  of 
taking  or  ifostroying  game. 

It  appeared  that  at  one  o'clock  on  tbe  moniiBg 
of  the  4tb  Oct.  1R71  the  keeporB  of  Barl  Dudl^ 
discovered  a  number  of  poacners  npon  the  Eari'i 
lands  taking  game.  They  were  armed  with  ttoaei, 
VivAsg^\a.,  ha.,  vaA.  vdvaooed  upon  the  kuinww 
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le  keepers  were  forced  to  retire,  one  keeper 
ajg^rously  and  another  severely  wounded, 
risoner  rayne  and  the  two  Owens  were 
*ehended,  and  on  being  brought  before  the 
tee  each  set  up  an  alwi  by  way  of  defence 
1  witnesses  in  support.  Amongst  the  wit- 
blled  by  Payne  was  the  prisoner  Curtis, 
in  custody,  and  he  proved  having  been 
me  at  the  time  in  question  at  a  place  so 
•om  the  scene  of  the  affray  as  to  render  it 
ie  he  could  have  been  one  of  the  poachers, 
th  the  other  witnesses  for  the  prisoners 
nd  over  by  the  magistrates,  under  30  &  31 
5,  but  having  been  afterwards  identified 
'  the  party  of  poachers  he  was  committed 
ted  with  the  other  three  prisoners, 
trial  all  four  prisoners  were  sworn  to  by 
intnesses  as  having  formed  part  of  the 
poachers  on  the  night  in  question.  The 
«y  each  was,  as  before  the  magistrate,  an 
:  the  counr^el  for  Payne  proposed  to  call 
ner  Curtis  to  prove  what  he  had  deposed 
the  justices.  I  held  that  he  was  incom- 
id  could  not  be  called.  All  the  prisoners 
dieted  and  sentence  passed. 
3  the  opinion  of  the  Court  of  Crown  Cases 
,  first,  whether  a  prisoner  jointly  in- 
ith  another  can  afler  they  have  been 
charge  to  the  jury  be  called  as  a  witness 
her  without  having  been  either  acquitted 
ted,  or  a  nolle  prosequi  entered :  ( Winsoi' 
lueeuy  35  L.  J.  161,  M.  C. ;  14  L.  T.  Rep. 
5;  Be^,  v.  Deeley,  11  Cox  C.  C.  607.) 
,  whetner  upon  the  present  form  of  in- 
,  and  under  the  circumstances  of  the  case, 
ner  Curtis  was  competent,  and  ou^ht  to 
n  called  as  a  witness  for  the  prisoner 
(See  Russell  on  Crimes,  by  ureaves, 
I  edit. ;  Taylor  on  Evidence,  1178-9.) 
prisoner  Curtis  was  a  competent  witness 
it  have  been  called  on  behalf  of  Payne  in 
But  case,  then  the  conviction  is  to  be 
JT  the  prisoner  to  be  discharged,  other- 
judgment  is  to  stand. 

H.  S.  Keating. 
^riichard  (E.  H.  SeLfe  with  him)  for  the 
—The  question  mainly  depends  on  the 
ion  of  the  14  &  15  Vict.  c.  99,  s.  3.  Sect.  1 
Let  repeals  so  much  of  the  6  &  7  Yict. 
proviaes  that  that  Act  shall  not  render 
t  any  party  to  any  suit,  action,  or  pro- 
Lndividually  named  in  the  record,  &c. 
D.  2  enacts,  that  on  the  trial  of  any  issue 
r  of  any  matter  or  question,  or  on  an 
arising  in  any  suit,  action,  or  other  pro- 
n  any  court  of  justice,  &c.,  the  parties 
uid  the  persons  in  whose  behalf  any 
b,  action,  or  other  proceeding  may  be 
or  defended,  shall  except  as  hereinafter 
be  compelled  and  compellable  to  give  evi- 
bid  then  sect.  3  provides  that  nothing 
•ntained  shall  render  any  person  who  in 
inal  proceeding  is  charged  with  the  com- 
of  any  indictable  offence  or  any  offence 
le  o/summary  conviction,  competent  or 
>le  to  give  evidence  for  or  against  himself 
',  or  shall  render  any  person  compellable 
*  any  question  tending  to  criminate  him- 
rseli,  or  shall  in  any  criminal  proceeding 
yhnsbandcompetentor  compellable  to  give 
»r  or  against  his  wife,  or  any  wif ecompetent 
Ikiblo  to  give  evidence  far  or  against  her 


husband."  Now,  under  the  1st  section  the  prisoner 
Curtis  was  a  competent  witness  for  the  prisoner 
Payne,  and  there  is  nothing  in  the  3rd  section 
which  prevents  him  from  being  a  witness.  Since 
that  Act,  in  Beg.  v.  Deeley  (11  Cox  C.  C.  607)  where 
three  prisoners  were  jointly  indicted  for  robbery 
with  violence,  and  were  given  in  charge  to  the 
juTjf  Mellor,  J.  allowed  two  of  the  prisoners  to  be 
called  as  witnesses  for  the  other  one.  And  in  a 
case  at  the  Shropshire  Assizes  Pigott,  B.  also 
allowed  one  prisoner  to  be  called  as  a  witness  for 
another  on  a  joint  indictment  after  they  were  given 
in  charge  to  the  jury.  The  same  course  has  also 
been  followed  by  Lush,  J.  The  reason  for  the  in- 
competency was  the  ground  of  interest,  and  not  of 
being  a  party  to  the  suit  or  proceeding :  (1  Phil,  on 
Ev.  68, 8th  edit.)  In  Worrall  v.  Jones  (7  Bing.  395) 
Tindal,  C.J.  says  that  a  party  to  the  record  would 
be  an  admissible  witness  if  he  were  not  interested. 
[Martin,  B. — Suppose  two  persons  jointly  indicted 
for  murder,  what  legal  interest  has  one  in  the  con- 
viction or  acquittal  of  the  other  P  Was  not  the 
rule  that  parties  to  the  proceeding  were  excluded  P 
Braxweli,  B. — If  it  was  on  the  ground  of  in- 
terest, that  was  an  objection  for  the  benefit  of  the 
party  interested  which  might  be  waived  and  the 
party  called,  but  did  anyone  ever  hear  of  such  a 
thing  being  doneP]  It  may  be  that  the  rule  is 
Qualified  to  the  extent  that  a  party  to  the  imme- 
diate inquiry  is  not  admissible.  [Blackhurn,  J. — 
If  a  prisoner  is  competent  to  give  evidence  for 
a  fellow  prisoner,  on  cross-examination  he  may  be 
forced  to  give  evidence  against  himself.]  He 
would  be  privileged  from  answering  questions 
tending  t6  criminate  himself.  In  Taylor  on  Evi- 
dence, 1096,  it  is  said  that  the  14  &  15  Yict.  c.  99, 
which  was  intended  to  remove  a  doubt,  has  in- 
stead created  one  by  the  words  *'  Except  as  here- 
inafter is  excepted  in  section  2.  [Bramwell,  B. 
— My  brother,  Cleasby  B.  suggests  that  that 
exception  points  to  sect.  4.  Is  not  the  rule  of 
construction,  that  where  the  Crown  is  not  re- 
ferred to  in  Acts  of  Parliament  they  do  not 
apply  to  the  Crown,  for  the  Crown  is  the  pro- 
secutor P  CocKBURN,  C.  J. — ^The  words,  "  other 
proceeding,"  in  the  statute  must  be  construed  as 
ejusdem  gen&ins  with  the  words  preceding  "  suit, 
action/'  and  would  mean  other  civil  proceeding. 
The  exception  in  the  proviso  was  introduced 
(probably  in  committee),  ex  abundanti  caiUeld, 
and  was  not  intended  to  enlarge  the  enactment.] 
The  words  of  sect.  2  are,  any  "  suit  action  or  other 
proceeding  in  any  court  of  justice,  or  before  any 
person,"  £c. ;  and  then,  sect.  3  goes  beyond  civil 
proceedings.  The  learned  counsel  then  referred 
to  1  Rus.  on  Crimes  625.  In  Beg.  y.  Smith 
(1  Mood.  C.  C.  289),  the  wife  of  one  prisoner  was 
was  held  inadmissible  to  prove  an  alibi  for  another 
prisoner  with  whom  her  husband  was  jointly  in- 
dicted, on  the  ground  that  by  shaking  the  eviaence 
of  a  witness  who  had  identified  both  prisoners, 
she  would  weaken  the  case  against  her  hus- 
band. But  in  Beg.  v.  Moore  (1  Cox.  C.  0.  59, 
Maule,  J.  said,  of  course  a  wife  could  not  be 
examined  for  her  husband,  but  for  another  prisoner 
jointly  indioted  with  him  for  a  burglary  she  might, 
and  admitted  her  as  a  witness.  And  Wightman, 
J.,  so  held  in  Beg.  v.  Bartlett  (1  Cox  C.  C.  105.) 
The  modem  le^slation  encourages  the  calling  ot 
witnesses  for  priBoner^;  vovdi  \a  \«C5^\»X^  >(^cb.%^^ 
30  &  31  Yicb,  c.  35,  a.  Z,  iprwA«&  ^ot  VJhw  \sjwMt, 
bound  over,  ttad  aec^  b  %0T  >3laft  ia$]rw«ns»  ^  x»m« 


862 


MAGISTEATBS^  CASES. 


C.  Cas.  K] 


Beg.  V,  Wabd. 


rC.  Gam.  R. 


expenses.  It  would  be  a  dangerous  rule  to  exclude 
co-prisoners  as  witnesses,  as  evidence  might  be 
shut  out  by  vindictive  persons  procuring  their  com- 
mittal as  accomplices.  [Cockburn,  C.J. — ^This 
danger  may  be  obviated  by  asking  permission  to 
have  the  prisoners  tried  separately,  and  then  there 
would  be  no  objection  to  calling  one  prisoner  as  a 
witness  for  another  with  whom  he  was  jointly 
indicted.]  It  ought  to  be  a  matter  of  right  for  a 
prisoner  to  be  enabled  to  call  a  joint  co-prisoner 
as  a  witness.  The  giving  of  the  prisoners  in 
charge  ou^ht  not  to  raise  any  difficulty,  for  the 
issue  is  jomed  when  the  prisoners  plead :  {Beg, 
V.  Winsor,  35  L.  J.  121,  M.  C. ;  10  Cox  C.  C.  276.) 
[Blackburn,  C.J. — The  material  thing  is  when  the 
prisoners  are  given  in  charge  to  a  jury  who  are  to 
say  whether  they  are  guilty  or  not  guilty.  They 
are  the  persons  who  are  to  determine  the  issue  as 
well  as  to  hear  the  evidence.  If  one  prisoner  is 
admissible  for  another,  he  must  also  be  admissible 
against  him.  The  competency  of  one  prisoner  as 
a  witness  for  another  is  one  thing — the  privilege 
not  to  answer  questions  tending  to  criminate  him- 
self is  another.  The  refusal  to  answer  only  goes 
to  the  credit  of  the  witness.  Taylor  on  Evidence, 
627  (note),  and  Beg.  v.  Jackson  and  Crachvell 
(6  Cox  C.  C.,  525),  were  then  referred  to. 

Streeten  (Jelf  with  him)  for  the  prosecution. — 
The  witness  was  properly  rejected.  In  Hawks- 
worth  V.  Showier  (12  M.  &  W .  47),  Lord  Abinger 
says :  "  Kothinjg  is  clearer  than  this,  that  a  person 
cannot  be  a  witness  who  is  a  party  to  the  record, 
and  affected  by  the  determination  of  the  issue,  and 
that  the  wife  of  such  a  person  is  equally  in- 
capable of  being  a  witness.  And  Alderson,  B., 
said,  "  The  rule  is,  that  a  party  upon  the  record 
against  whom  the  jury  have  to  pronounce  a 
verdict,  cannot  be  a  witness  before  that  verdict 
is  pronounced."  The  modern  statutes  have  not 
altered  that  principle.  The  14  &  15  Vict.  c.  99, 
only  appUes  to  civil  proceedings ;  and  sect.  3  was 
introduced,  lest  it  should  otherwise  be  thought  to 
extend  to  criminal  proceedings.  If  Curtis  had 
been  allowed  to  be  called  as  a  witness,  every  word 
that  he  said  must  have  been  in  his  own  favour  as 
well  as  in  favour  of  Payne.  If  a  co-prisoner  is 
admissible  at  all,  his  fellow  prisoner  or  the  prose- 
cutor may  compel  him  to  be  a  witness.  [Lush,  J. 
— If  he  was  allowed  to  be  called,  he  must  be  cross- 
examined,  and  if  he  declines  to  answer  on  the 
ground  that  his  answers  would  tend  to  criminate 
him,  that  might  have  the  effect  of  leading  to  his 
conviction.  Cockburn,  C.  J. — Or  he  might  be 
cross-examined  as  to  his  past  life,  and  the  result 
might  seriously  injure  his  case.  Brett,  J. — Is  it 
not  a  fundamental  rule  of  the  law  of  England  that 
when  a  prisoner  is  on  his  trial,  he  shall  not  be 
examined  or  cross-examined  for  or  against  him- 
self?] 

Fritchard  in  reply,  cited  Beg.  v.  Stexoart  (1  Cox. 
C.  C.  174.) 

Cockburn,  C.  J. — We  are  all  of  opinion  that  the 
witness  was  properly  rejected  at  the  trial ;  and  we 
all  agree  that  the  proviso  in  the  14  &  15  Vict, 
c.  99,  on  which  the  prisoners'  counsel  relied,  was 
only  intended  to  prevent  the  statute  being  sup- 
posed to  contradict  or  alter  the  rule  of  law  as  it 
nas  existed  from  the  earliest  times,  according  to 
which   rule  a  party  on   his    trial  could   not  be 
examined  or  cross-examined  as  a  witness  for  or 
against  bimgelf.    It  is  impossible  that  tihe  Legva- 
lature  oonld  have  intended  by  saoh  a  proviao  to  do 


so.    And  the  old  law  of  England  in  Uiat  rapect 
still  remains  unaltered. 

ConvUtion  (J^frwud. 


Tuesday,  Jan.  30, 1872. 

(Before  Cockburn,  C.  J.,  Kellt,  C.  B.,  Mabtdt,  B, 
WiLLEs,  J.,  Bramwbll  and  Chaitnell,  BB.,  Btlb, 
Keating,  Blackbttrn,  and  Msllor,  JJ.,  PiGon, 
B.,  Lush,  and  Brett,  JJ.,  Clbasbt,  B.,  and 
Grove  and  Quain,  JJ.) 

Beg.  V,  Wabd. 

Unlawful  wounding — Verdid  of — 14  ^  15  Tirf. 

c.  19,  8.  5. 

To  support  a  verdict  of  guilty  ofunlawfuBy  «mwii^ 

ing  under  the  14  ^  15  Viet,  c  19,  «.  ttiks  ad 

must  he  done  malicvo\uily  as  weU  as  umlawfuXl}!. 

Prisomr,  who  was  jecdous    of  persons  going  i» 

pursuit  of  wild  fowU  fired  a  gun^  whUe  ike  fro- 

secutor    was    on    the    water   in     h^s    punt  in 

pursuit  of  wildfowl,  ahout  2$yds.  of,  to  fr%g\ten 

and  deter  him  from  again  coming  %nto  ike  cndt 

for  the  purpose  of  fowling.     As  the  prosemtor 

sletoed  his  punt  routid  he  w<u  struck  by  the  Ms 

from  the  prisoner's  gun,  hut  if  he  had  not  daosi 

the  hoot  rowui  the  shot  would  not  Aore  ttmA 

him: 

Held,  thai  the  conviction  of  the  prisoner  for  unlaw- 

fully  and    maliciously  wounding  the  prosecutor 

unaer  sect  5  o/  14  ^  15  Vict.  c.  99,  was  supported 

hy  the  evidence. 

Case  reserved  for  the  opinion  of  the  Court  for 

the  consideration  of   Crown   Cases  Reserved,  by 

Cockburn,  C.  J.,  and  directed  bj  that  Coiut  to 

be  argued  before  all  the  Judges. 

The  piisoner  was  tried  before  me  at  the  last 
assizes  for  the  county  of  Suffolk,  on  a  charge  of 
unlawfully,  maliciously,  and  feloniously  woandipg 
one  William  Job  Chatten,  with  intent  to  do  him 
grievous  bodily  harm. 

The  prosecutor,  Chatten,  and  the  prisoner  were 
both  iishermen,  Uving  at  Aldebury,  in  ShIIqUCi 
and  both  were  in  the  habit  of  going  ont  in  panto 
to  shoot  wildfowl  in  a  creek  of  the  river  Aide. 

The  manner  of  using  a  punt  for  the  pnrpoae  of 
shooting  wildfowl  is,  that  the  gunner  lies  wiUi  bis 
face  downwards  in  the  boat,  extending  his  ami 
over  the  sides,  and  propelling  the  boat  by  metos 
of  a  pair  of  short  paddles,  so  as  to  avoid  aa  madi 
as  possible  being  seen  by  the  birds  on  the  water. 

On  the  evening  of  the  30th  Jan.  1871  the  prose- 
cutor Chatten,  was  on  the  water  in  his  pout  ii 
pursuit  of  wildfowl.  Having  been  ont  some  timflb 
and  finding  no  birds  about,  he  determined  to 
return,  and  having  put  his  arm  ont  was  using  ths 
paddle  to  slew  the  punt  round  for  that  porpose^ 
when  he  suddenly  heard  the  report  of  a  gnn,  wad 
at  the  same  time  found  himseli  struck  by  serenl 
shots  in  the  left  arm  and  eye,  the  effect  of  wfaidi 
was  seriously  to  injure  his  arm,  and  so  to  damge 
his  eye  as  to  render  its  total  extraction  neoes- 
saiT  a  few  days  after. 
There  was  no  doubt  that  the  shot  by  which  the 

Srosecutor  was  injured  was  fired  by  the  prisoner. 
)n  the  prosecutor  calling  out  on  being  stmA 
and  asking  who  had  fired  the  shot,  the  prisoner 
who  was  in  his  punt,  about  twenty-five  yards  oft 
came  forward  and  said  he  had  fired  it,  adding  thiift 
if  Chatten  had  not  turned  his  boat  round  as  he^ 
i9»T\«oTkst,'R9«A  mVK<^  v!^  o€  firing,  the  shot  mM 
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oase  was,  under  what  circumstances  and 
iiat  intent  prisoner  had  fired  off  the  gun. 
s  proved  tnat  the  night  was  light,  so  that 
ftnd  d  fortiori,  a  punt  on  the  water  could 
)en  plainly  seen  at  a  distance  of  fifty  to  sixty 
and  it  was  positively  sworn  by  the  prose- 
bat  there  were  no  birds  about  on  that  even- 
rtainly  none  in  the  neighbourhood  of  his 
It  was  plain,  therefore,  that  the  prisoner 
t  fired  for  the  purpose  of  kiUing  wildfowl. 
dnoe  was  given  from  which  it  appeared  that 
isoner  was  extremely  jealous  of  persons 
n  pursuit  of  wildfoWl  on  the  water  where 
nt  took  place,  and  had  on  different  occa- 
3ed  threatening  language  to  the  effect  that 
id  shoot  at  birds,  if  occasion  offered,  not- 
nding  other  persons  might  be  between 
1  them ;  and  it  was  suggested  by  the  pro- 
1  that  the  prisoner  had  intentionally  shot 
prosecutor  with  the  intent  to  injure  him, 
reby  prevent  his  pursuing  wildfowl  on  the 
n  question  iu  future. 

le  other  hand  it  appeared  that  the  prose- 
I  the  prisoner  haa  always  been  on  good 
having  formerly  been  shipmates  on  board 
le  pilot  vesseL 

A  admitted  by  the  prosecutor  that,  on  his 
out,  the  prisoner  at  once  came  forward, 
;ribed  the  fact  of  the  shot  having  taken 
0  the  sudden  change  of  the  position  of  the 
tor's  boat — a  change  of  position  which  was 
itted  fact — and  assured  the  prosecutor  that 
Ut  was  purely  accidental, 
•peared  that  the  prisoner  had  towed  the 
tor's  punt  into  the  harbour,  and  rendered 
Bry  assistance  in  gettinc^  on  shore.  The 
r  received  an  exceSent  (Siaracter  for  good 
i  and  humanity. 

r  these  circumstances  it  seemed  to  be  more 
e  that  the  prisoner  shot  off  his  gun  in 
dction  of  the  prosecutor's  punt,  with  the 
n  of  frightening  him,  and  so  deterring  him 
^n  coming  into  the  creek  for  the  pur- 
fowling,  rather  than  that  he  shot  with 
mt  of  doing  hiin  bodily  harm. 
3  therefore  I  left  the  question  of  the  intent 
.  in  the  indictment  to  the  jury,  I  directed 
at  if  they  took  the  more  fiivourable  view 
sase,  they  should  find  the  prisoner  guilty 
pffuily  wounding. 
they  accordingly  did. 
thinking  it  deserving  of  consideration 
*  a  wounding  occasion^  by  an  act  done 
any  actual  malice  or  intention  of  offering 
t  to  the  prosecutor,  would  be  sufficient  to 
.te  an  *'  unlawful  and  malicious  wounding" 
he  meaning  of  the  statute  (14  &  15  Yict. 
5),  I  reserved  that  question  for  the  con- 
m  of  this  court,  and  request  their  judg- 
ereopon. 

irisoner  was  admitted  to  bail  to  come  up 
^ent  at  the  next  assizes  for  the  county  of 
if  necessary. 

A.  E.  OOCKBURN. 

ye,  for  the  prisoner. — The  indictment  is 
upon  the  24  &  25  Yict.  c.  100,  s.  18,  which 
inier  alia)  that  whosoever  shall  unlawfully 
ioiousljr  by  any  means  whatsoever,  wound 
■Bon  with  intent  to  do  g^evous  bodily 
uUl  be  guilty  of  felony.  The  jury  acquitted 
mer  of  the  felony,  and  found  him  guilty  of 
1)7  woanibag  under  the  14  A 15  Yict.  c  19, 


s.  5.  The  first  question  is,  what  is  the  meaning 
of  "  unlawfully  wounding ;"  must  it  be  done  mali- 
ciously P  It  is  submitted  that  it  must.  Sect.  4  of 
the  14  &  15  Vict.  c.  19,  now  repealed  by  24  &  25 
Vict.  c.  95,  after  reciting  that  it  was  expedient  to 
make  further  provision  for  the  punishment  of  aggra- 
vated assaults,  enacted  that  if  any  person  shall  {inter 
aZia)  unlawfully  and  maliciouslv  cut,  stab,  or  wound 
anv  person,  he  shall  be  guilty  of  a  misdemeanor,  and 
liable  to  be  imprisoned  with  or  without  hard  labour 
for  any  term  not  exceeding  three  years.  Sect.  5 
enacts  "  That  if  upon  the  trial  of  any  indictment 
for  any  felony  (except  murder  or  manslaughter), 
where  the  indictment  shall  allege  that  the  defen- 
dant did  cut,  stab,  or  wound  any  person,  the  jury 
shall  be  satisfied  that  the  defenoant  is  guilty  of 
the  cutting,  stabbing,  or  wounding  charged  in  such 
indictment,  but  are  not  satisfied  that  the  defen- 
dant is  guilty  of  the  felony  charged,  then  the  jury 
may  acq|uit  the  defendant  of  the  felony,  and  find 
him  guilty  of  unlawfully  cutting,  stabbing,  or 
wounding,  and  thereupon  such  deiendant  shall  be 
liable  to  be  punished  m  the  same  manner  as  if  he 
had  been  convicted  upon  an  indictment  for  the 
misdemeanor  of  cutting,  stabbing,  or  wounding." 
The  misdemeanor  of  cutting,  stabbing,  or  wound- 
ing was  provided  for  by  sect.  4,  and  that  is  an 
unlawful  and  malicious  wounding.  The  verdict 
under  sect.  5  must  be  of  an  unlawful  wounding, 
and  the  only  enactment  relating  to  uulawfullv 
wounding  was  sect.  4.  [Blackburn,  J. — I  think 
that  must  be  so.  The  dropping  of  the  word 
"  maliciously  "  in  sect.  5  makes  no  difference.] 
Then,  to  support  the  finding  of  the  jury  in  this  case, 
there  must  be  evidence  of  actual  malice  or  maUce 
in  law ;  but  there  is  none.  The  prisoner  had  no 
intention  to  hit  the  prosecutor,  but  onl^-  to  frighten 
him.  [Lush,  J. — What  the  prisoner  did,  did  he 
not  do  from  a  bad  motive,  to  frighten  him  off  the 
ground?  Is  not  that  malice?  Kelly,  O.B. — 
Does  maliciously  mean  intentionallv  P]  It  is  un- 
lawful to  fire  across  a  highway;  but  suppose  a 
person  on  his  own  land  sees  a  hare  running  along 
the  adjoining  highway,  and,  seeing  no  person,  fires 
at  the  hare,  and  happens  to  hit  a  person  coming 
along  the  highway  P  That,  though  an  unlawful  act, 
wouM  not  be  malicious.  [Oockburn,  O.J. — The 
prosecutor  would  not  have  been  hit  if  the  boat  had 
not  slewed  round.]  Suppose  some  boys  were  to 
make  a  bonfire  in  a  field  a  short  distance  from  a 
rick  of  hay,  which  would  be  an  unlawful  act,  and 
the  wind  were  to  carry  the  sparks  awav  and  set 
fire  to  the  hayrick  and  destroyed  it.  That  would 
not  be  a  malicious  act.  The  case  of  Reg,  v.  Child 
(12  Cox  0.  0.  64  ;  L.  Rep.  Or.  Gas.  Res.  307)  was 
then  cited.  In iPPhersonv. Daniels (10  B.&  0.272), 
Littledale,  J.,  defined  malice  to  be  "  a  wrongful  act 
done  intentionally  without  just  cause  or  excuse. 
The  wrongful  act  here  charged  is  the  wounding." 
[PiGOTT,  B. — I  should  say  the  wrongful  act  was  the 
firing  off  the  gun  close  to  the  man's  ear.]  In 
Beg.  V.  Noon  (6  Cox.  0.  0. 139),  Oresswell,  J.  said, 
"  If  the  prisoner  used  the  sword  intending  to  do 
a  serious  i^jurv,  that  is  such  evidence  of  malice 
as  the  law  holds  to  be  murder."  So  in  Rea.  v. 
Sparrow  (8  Cox,  0.  0.  393 ;  Bell  0.  0.  298),  there 
was  evidence  of  intention  to  support  a  count  for 
maliciously  inflicting  grievous  bodily  harm. 
[Mellob,  J. — The  prisoner  did  an  unlawful  e^t, 
malo  aiiimOi  to  drive  \.\xfe  i^Toe^GuWc  ^  V>Qfc  ^wwA^ 
which  he  laadno  figYiXi  \o  ^o.  \\i  ^a«J^^  ^^^^^ 
Jaw,  BOQfc.  2.  Tna;^!»  \e  e«^edL  wi  ^aa  ^ito^ 
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wicked,  perverse,  and  incorrigible  disposition* 
Kelly,  C.B. — Intentional  is  applicable  to  the  act 
done.]  Here  the  prisoner's  intention  was  to 
/righten,  but  not  to  hit  the  prosecutor. 

No  counsel  appeared  for  the  prosecution. 

The  judges  retired  to  consider  their  decision. 

CocKBURX,C.J.,  on  their  return  into  Court,  said: 
We  have  considered  this  case,  and  are  all  agreed 
that,  in  construing  sect.  5  of  the  14  &  15  Vict. 
c.  99,  it  should  be  read  as  though  the  word  mali- 
ciously were  introduced  into  it.  It  is  an  essential 
element  of  a  conviction  under  that  section  that  the 
act  done  should  have  been  done  maliciously  as 
well  as  unlawfully.  With  regard  to  the  question 
whether  in  this  case  the  facts  stated  amount  to 
proof  of  malice  or  not,  there  is  a  difference  of 
opinion  among  the  members  of  the  Court ;  twelve 
out  of  the  fifteen  judges  are  of  opinion  that  there 
was  proof  of  malice,  and  that  the  conviction  was 
right. 

Convict  ion  affirnied. 


COUBT  OF   AFFEAIi  IS  CEAVCEBY. 

Reported  by  E.  Stbwabt  Rochb  and  H.  Pxat.  Etqra., 

Barristen-at-Lftw. 


Jan.  15  and  17, 1872. 

SiK>*ETT  V.  Herbert. 

WiU — Charity    legacies — Cy  prhs — Fund  standing 
in  hank  to  trust  account — Trusts  una^certainahle. 
Testatrix  hy  her  will  hequeaihed  lier  residuary  per' 
sonal  estate  to   trustees  upon  trust  to  be  ayflied 
"  in  aid  of  erecting  or  of  endmoing  aii  additional 
church  at  A.*'  Neither  at  the  date  of  the  testatrix's 
iviUj  nor  at  the  time  of  her  death,  was  there  any 
church  auitireriuQ  the  description  of  an  additional 
ciiurch  ai  A.,  eitJier  in  existence  or  about  to  be 
erected  : 
Held,  that  "  additional  church"  was  not  limited  to 
a  church  added  between  the  dates  of  the  will  and 
the  death  of  the  testatrix. 
A  bequest  for  the  endowment  of  a  future  church  is  a 
good  cJiaritable  gift ;  and  also,  having  rr.ftird  fo  the 
Church  Building  Act  (42  Geo.  3,  c.  108),  6?/  which 
iestaiors  are  enabled  to  give  iwt  exceeding  500i.  or 
five  a/yres  of  land  for  church  building  purposes, 
and  to  the  alternative  power  given  by  the  will  to  the 
executors  of  applying  thefimdin  aid  of  erecting 
or  of  endowing  an  additional  church,   500Z.   of 
mixed  personalty  migJU  be  applied  in  building  an 
additioiud  church,  and  tJie  whole  of  the  pure  per- 
sonalty in  endowing  it. 
An  inquiry  directed  wlietlier  the  fund  or  any  part 
thereof  could  be  laid  out  or  e^nployed  in  aid  of 
erecting  or  etidmoing  an  additional  church  at  A. 
Qucere,  whether  the  doctrine  of  cy  pres  applies  where 
there  has  been  a  gift  to  a  particular  object  which 
fails. 
This  was   an  appeal   from  a  decision  of  Bacon, 
V.C.     (Reported    24    L.    T.    Rep.    N.    S.    778). 
The  facts  were  shortly  as  follows :  Mary  Moricc, 
spinster,  by  will  bequeathed  annuities  to  certain 
persons,  and  charged  all  and  singular  her  real 
estates  with  the  payment  thereof,  and  subject  to 
the  annuities,  she  devised  her  real  estate  to  the 


Rev.  James  Hughes  in  fee.     The  testatrix  also 

bequeathed  several  legacies,  of  which  there  v^aa  one  .  — ^. .^  i «.«  „  ^ 1 

«/  :fOOOl.  to  F.  K  Roberts  and  J.  SiimeU,  upon  \  \\iewi\.\iw\\:\^,>3iD«X.uv^^ 

trust  to  beapplied  "in  aid  of  an  endowment  for  tke  V  \iie -^ri^,  >i5aa\5«]S5i^V\\«^  \iAttA.%ilis  » 


Welsh  church  now  in  course  of  erection  at  Aber 
ystwith,"  and  the  rest  of  her  personal  estate,  subject 
to  the  payment  of  debts  and  legacies,  she  be- 
queathea  to  F.  R.  Roberts  and  J.  Sinnett  **  npon 
trust  to  be  by  them  applied  in  aid  of  erecting  or  of 
endowing  an  additional  charch  at  Aberystwithr 
and  appointed  those  gentlemen  her  execators.  The 
testatrix  died  in  1866.  It  was  fonnd  by  the 
chief  clerk  that  there  was  not  any  church  answer- 
ing the  description  of  an  additional  chnrdi  it 
Aberystwith  being  erected  or  being  about  to  be 
erected  at  the  time  of  the  death  of  the  testatrix. 
The  question  was  whether  the  gift  of  the  residiie 
for  the  purpose  of  endowing  a  church  not  in  exist- 
ence was  void  under  9  Greo.  2,  c  S6,  as  an  attempt 
to  bring  fresh  land  into  mortmain.  Bacon,  Y.G. 
having  held  that  the  gift  of  the  residue  was  not 
intended  to  provide  an  endowment  ezoepi  in  the 
event  of  a  church  being  in  oonrse  of  erection  at  the 
death  of  the  testatrix,  and  that  the  gift  thereftre 
failed,  the  defendant  appealed. 

The  Solicitor-Qeneral  ( Jessel,  Q-C.)  and  Hemimma, 
for  the  Attorney-General,  in  support  of  the  iqppeil, 
contended  that  a  gift  to  erect  or  endow  was  good, 
and  that  in  this  case  there  was  a  dear  gift  to  i 
future  additional  church.  The  law  of  remotenees 
did  not  apply  to  charities.    Th^  cited 

Attomey-QeneroX  v.  Bishop  of  Lianda^^  8  My.  k  K, 
586; 

Philpoti  V.  8t.  George's  Hospital^  90  L.  T.  B0^  U; 
6  H.  of  L.  Cbb.  338 ; 

Edwards  v.  Hall,  21  L.  T.  Rep.  288 ;  11  H«n  17; 
6DeG.  M.  &Q.  74; 

Cantwell  ▼.  Baker,  2  Vee.  Sen.  184; 

Attorney 'General  v.  Hyde,  I  Bro.  C.  C.  444 ; 

GirdlesUme  ▼.  Creed,  21  L.  T.  Rep.  124 ;  10  Ean,4»\ 

Va^ghan  v.  Farrer,  2  Vee.  Sen.  181 ; 

White  V.  White,  7  Vea.  423 ; 

Attorney-General  v.  Bishop  of  Chester^  1  Bet.  CC 
444  * 

Bennett  ▼.  Hayter,  2  Beav  81 ; 

Hayter  y.  Treqo,  5  Bass.  113 ; 

Loscomh  V.  Wxntringham,  13  Beav.  87  ; 

Attorney-General  v.  Fisk,  L.  Bep.  4  Eq.  521 ; 

Chapman  v.  Brown,  6  Yes.  404 ; 

Marsh  Y.  Attorney^General,  2  J.  &  H.  61 ; 

Russel  V.  Kellett,  8  Sm.  A  G.  264 ; 

Marsh  v.  Means,  30  L.  T.  Bep.  89 ;  3  Jur.  N.S.  790; 

Gary  v.  Abbot,  7  Yes.  490. 

Bristowe,  Q.C.,  Kav,  Q.C.,  Speedy  and  FtOm 
for  the  next  of  kin,  submitted  that  the  oomt  wooU 
not  hold  a  fund  for  an  indefinite  time.  There  m 
a  distinction  between  a  general  and  a  Darticular  gift 
and  where  there  was  a  definite  ffift  tne  dootrinscf 
cy  pres  did  not  apply.    They  referred  to 

Clark  Y.  TayUyr,  21  L.  T.  Bep.  287 ;  1  Drew.  6tt; 

Bullock  Y.  Bennett,  25  L.  T.  Bep.  10 ;  7  De  O.  IL* 
G.283; 

Corhyn  v.  French,  4  Yes.  418 ; 

Moggridge  v.  Thackvoell,  7  Yes.  36 ; 

Church  Building  Society  t.  Coles,  24  L.  T.  Bip.  117; 
5DeG.  M.  &G.  330; 

Cherry  v.  Molt,  1  My.  A  Cr.  131 ; 

Wills  Act,  1  Yiot.  0.  26,  b.  24 ; 

New  Y.  Bonaker,  L.  Bep.  4  Eq.  655 ; 

Simon  v.  Barber,  5  Bobs.  112 ; 

Russet  Y.  Jackson,  10  Hare,  204 ; 

Re  Watnough*8  TrusU,  L.  Bep.  8  Eq.  272. 

The  Lord  Chancellor  (Hathcrley). — ^I  really  do 
not  entertain  any  doubt  as  to  what  is  to  be  done  is 
the  present  case.  As  far  as  I  can  indge  firam  irhit 
has  boon  stated  thero  is  a  possibility  of  a  drarck 
being  built  at  Aberystwith,  and  therefore  I  think  it 
veiy  probable  that  we  ma;^  never  arriye  at  the  appli- 
cation of  the  cy  pres  doctrine  at  all.  It  is  plainjras 
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i  for  the  purpose  of  aiding  in  the  erecting 
additional  cnorch  or  endowing  an  addi- 
^arch  at  Aherystwith.  That  is  the  plain 
II  of  the  testatrix  without  reference  to  any 
I  differ  so  far  from  the  Vice-Chancellor, 
>aght  that  she  intended  by  the  direction  in 
1  to  confine  her  executors  to  a  case  in  which 
^oold  be  either  an  actual  church  erected  and 
ig  endowment,  or  a  church  in  progress  of 

I  at  the  time  of  her  death.  As  to  the  diffi- 
tiat  arises  upon  the  possible  remoteness  of 
mtion  being  carried  into  effect,  1  think  the 

the  Attorney 'Oeneral    v.    The  BisJwp    of 

is  a  complete  answer.  In  that  case  the 
int  which  arises  here  was  suggested.  There 

sum  of  lOOOZ.  left  for  a  good  chari- 
purpose,  namely,  for  the  purpose  of 
ning  a  bishop  in  the  king's  dominions  in 
a.  There  was  no  bishop  in  America.  The 
ing  only  lOOOZ.  was  not  very  likely  in  itself 
sufficient  to  establish  a  bishop.  Nothing 
more  remote  or  unlikely  to  happen  within 
Qable  period  than  the  appropriation  of  that 

that  particular  object.  The  court  did  not 
inj  application  of  the  fund  according  to  the 
doctrine ;  it  would  not  allow  the  fund  to  be 
rith  immediately,  but  said  that  the  fund 
emain  in  hand  for  a  time  with  liberty  to 
*'  because  it  is  not  known  that  any  bishop 

established."     But  that  the  court  would 

e  to  retain  it  for  ever,   waiting  until  a 

should  be  appointed  is,  I  think,  a  very 

II  proposition.  I  was  pressed  with  the 
ly  which  would  arise  in  a  case  where  the 

doctrine  might  possibly  apply,  as  to  what 
i  done  if,  after  a  very  long  period,  the  fimd 
,  seem  to  be  appUcable  to  its  purpose  in 
of  charities.  Undoubtedly  there  is  case 
ise  where,  if  there  is  anything  m  esse  to 
the  fund  of  the  testator  can  he  properly 
,  an  inquiry  has  been  directed  as  to  whether 
id  can  be  applied  in  the  way  directed, 
the  last  of  that  class  of  cases  was 
in  which  the  testator  wished  a  socialist 
to  be  established.  There  the  court  held 
t  to  be  purely  bad  under  the  Statute  of 
lin.  It  tnen  directed  an  inquiry  as  to  what 
nciples  of  this  particular  socialist  school 
3  order  to  see  whether  the  principles,  so 
contained  anything  objectionable  with  re- 
ihe  ordinary  principles  of  religion.  I  sup- 
Bre  would  l>e  the  same  sort  of  inquiry  that 
Boed  in  the  case  of  Thompson  y.  Thompson, 
he  testator  left  a  f imd  for  the  appointment 
'fessor  to  teach  his  opinions  as  contained  in 
otor's  printed  books  which  nobody  at  that 
d  ever  read.  It  was  therefore  necessary  to 
3m,  and  it  being  found  on  the  inquiry  that 
as  nothing  contrary  to  morality  or  religion 
linions  contained  in  those  books,  the  trust  was 
on  ordered  by  the  court  to  be  carried  out. 
st  inquiry  always  is,  whether  the  thing 
i  pointed  at  can  be  achieved.  If  it  can,  all 
1  of  cy  pres  is  at  an  end,  and  it  is  premature 
nythmg  on  the  subject.  The  course,  there- 
at seems  to  me  the  plain  one  to  take  upon 
$  ptart  of  this  case  is  to  direct  an  inquiry 
iDers  whether  or  not  the  funds  which  are 
ttj  ^ven  to  the  trustees  for  the  purpose 
Ig  in  erecting  a  church  or  endowing  a 
ai  Aherystwith,  can  be  so  laid  oat  and 
idt  or  any,  and  what  perb  thereof,  can  be 


so  laid  out  and  employed.  Then  with  regard  to 
the  question  as  to  the  5002.,  I  do  not  entertain 
any  aoubt  about  it.  The  case  stands  thus  : — Sup- 
posing there  is  nothing  in  the  way  of  the  question 
of  pure  or  impure  personalty,  the  testatrix  having 
given  the  whole  of  her  residuary  estate  for  the 
purpose  of  aiding  in  erecting  an  additional  church, 
or  in  endowing  an  additional  church,  the  executors 
and  trustees  would  be  authorised  either  in  ap- 
plying the  whole  in  erecting  a  church,  or  in  en- 
dowing a  church,  or  such  part  as  they  thought  fit 
in  erecting,  and  such  part  as  they  thought  fit  in 
endowing.  The  way  in  which  I  distinguish  this 
case  from  that  of  OircUestoiie  v.  Creed  is  this ; — In 
that  case  there  was  direction  to  lay  out  the  money 
in  building  and  endowing.  That  is  to  say,  they 
were  boimd  both  to  build  and  endow.  It  being 
foimd,  however,  that  there  was  a  certain  quantity 
of  impure  personalty,  it  was  held  in  that  case  that 
it  was  a  gift  which  was  entirely  void. 

Brlsiowe,  Q.O. — In  Girdlestone  v.  Creed  it  was 
not  land. 

The  Lord  Chancellor. — It  was  money  mixed 
with  land. 

The  SolicUor-Oenercd. — Mixed  personalty. 

The  Lord  Chancellor. — Pure  personalty,  but 
with  a  direction  to  build  a  church.     Is  that  it  P 

Bristowe,  Q.C. — I  think  it  was  all  pure  person- 
alty. The  testatrix  beoueathed  a  fund  for  build- 
ing and  endowing  churcnes.  There  was  a  previous 
fund,  of  which  she  was  the  collector. 

The^  Lord  Chancellor. — In  that  case,  in  the 
first  place  the  fund  would  be  handed  over  to  those 

gersons  who  apparently  would  not  be  the  trustees, 
ut  who  woula  be  entitled  to  the  property  on 
trust  for  building  and  endowing.  They  would  be  at 
liberty  as  far  as  they  had  a  fund  which  was  suit- 
able for  those  purposes,  to  do  both ;  and,  therefore, 
they  might  employ  it  in  a  legal  way,  by  either 
building  or  endowing  at  their  option.  Supposing 
it  to  be  left  to  trustees,  there  are  two  things  that 
they  must  do.  They  must  both  build  and  endow. 
If  it  went  into  a  general  fund  there  would  arise 
the  (question,  how  much  was  to  be  devoted  to 
building  and  how  much  to  endowment.  There  was 
no  particular  direction  by  the  testatrix  as  to  what 
was  to  be  done  in  either  the  one  or  the  other  respect. 
But  for  the  saving  statute,  the  bequest  for  the  build- 
ing and  endowing  of  schools  and  churches  would, 
upon  several  authorities,  have  been  a  totally  void  be- 
quest, because  the  one  beouest  could  not  be  sepa- 
rated from  the  other.  Then  comes  a  separate 
statute  which  says  that  you  can,  to  the  extent  of 
500i.,  apply  money  towards  the  building  of 
churches,  and  the  court  has  said  that  that  can  be 
done.  An  ingenious  argument  has  been  put  for- 
ward which  is  this :  "  Building  and  endowing  "  is 
bad  because  some  part  must  be  employed  in  build- 
ing and  some  part  in  endowing,  but  there  is  a 
statute  which  says  that  500L  may  be  employed  in 
building.  There  is  then  something  ascertained 
which  you  can  hold,  and  the  remainoer,  therefore, 
might  well  have  been  hold  good.  The  Vice- 
Chanoellor  being  of  opinion  that  there  was  an 
option  to  take  one  fund  to  build  and  apply  the 
other  to  endowing,  it  might  have  been  said,  "  Now 
I  will  take  the  500L  for  building  (I  do  not  want 
more),  and  I  will  lay  out  all  the  rest  in  endowing." 
But  the  difficulty  remains  that  there  is  nothing 
in  the  testatrix's  will  which  directed  any  cra^VsL  vor^ 
portionment  at  aM.  T^dl©  ^XatooXfe  castv^  o^^'c  \*jJSV.. 
o{heriiu)n0y,butdiij^g^^^^tikft^v<^^s^  ^^^(^*    ^^^^^^ 
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cannot  construe  the  trust  by  referring  to  the  statute, 
any  more  than  it  can  construe  a  trust  by  an  ordi- 
nary reference  to  the  Statute  of  Mortmain.  The 
will  must  be  looked  at  and  construed  irrespective 
of  the  statute,  and  when  it  is  found  that  there  is 
a  trust  for  building  and  endowing,  it  is  altogether 
gone.  Then,  that  being  gone,  the  statute  must  be 
looked  at  which  saves  500Z.  out  of  the  wreck,  which 
sum  can  be  applied  towards  building.  But  you 
have  not  brought  yourself  a  bit  nearer  any  inten- 
tion as  to  how  much  more  or  how  much  lass  should 
be  employed  in  building.  It  is  not  because  the 
statute  says  that  600L  may  be  taken  out  of  it, 
that  it  is  to  be  said  that  the  testatrix's  intention 
was  to  employ  only  500?.  in  building,  and  to  leave 
the  rest  for  endowing.  She  imposes  upon  the 
trustees  a  double  duty.  In  consequence  of  their 
not  being  able  to  be  separated,  and  saying  that  so 
much  shall  bo  applied  in  the  discharge  of  one 
duty,  and  so  mucli  in  the  discharge  of  the  other, 
it  hfts  been  held,  on  decided  cases,  to  apply 
to  both.  Therefore  the  argument  which  has 
been  so  ingeniously  put  forward  on  behalf 
of  the  respondents,  does  not  touch  a  case  in 
which  the  testatrix  has  said,  "You  may  take 
as  much  of  my  personal  estate  as  you  like, 
or  of  my  est-ate,  including  mixed  and  pure 
personalty,  and  may  apply  it  in  such  a 
way  as  you  think  fit,  either  towards  building  or 
endowing."  If  there  were  any  statute  at  all  on 
the  subject,  it  would  authorise  them  to  employ  it 
in  such  a  manner  or  according  to  such  propor- 
tions as  they  thought  fit.  Then,  the  statute  being 
brought  into  play,  it  is  found  that  the  one  thing  is 
utterly  prohibited  by  the  existing  Statute  of  Mort- 
main; and,  therefore,  the  whole  scheme  would 
have  failed ;  but  the  choice  being  given  of  devoting 
the  fund  to  one  of  two  purposes,  the  whole  will  be 
saved  for  the  legitimate  purpose,  another  statute 
having  interposed,  enacting  that  a  testatrix  may 
give  500/.  of  a  mixed  fund,  or  give  the  whole  mixed 
fund.  The  Court  of  Chancery  taking  care  to  draw 
out  the  500Z.,  and  to  say  that  all  the  rest  is  void 
under  the  statute,  and  the  executors  being  placed 
in  possession  of  two  funds — one  of  the  pure  per- 
sonalty, and  500Z.  of  mixed  personalty — I  do  not 
see  any  reason  why  they  are  not  to  devoto  the 
fund  in  their  hands  to  either  of  the  two  purposes 
to  which  the  testatrix  has  directed  it  to  be  placed. 
Mr.  Bristowe  contended  that  this  was  not  the 
way  in  which  the  intention  ought  to  be  carried 
into  effect ;  but  I  think  the  true  construction  is 
that  you  are  to  place  in  the  hands  of  trustees  all 
that  they  may  use  for  either  of  the  purposes 
which  the  testatrix  has  mentioned.  You  place  in 
their  hands,  therefore,  all  her  pure  personalty  and 
so  much  of  the  mixed  personalty  as  ap]>lies  to  the 
500Z.,  and  hand  over  the  rest  to  the  next-of-kin. 
When  you  have  done  that,  they  may  apply  the 
bOOl.  if  they  think  fit,  wholly  in  building,  and  the 
whole  of  the  other  fund,  which  is  pure  personalty, 
towards  the  other  object  which  the  testatrix  had  m 
view.  Upon  that  point  it  has  s  ruck  me  that 
something  might  be  said  as  to  leaving  it  to  the 
option  of  trustees  (which  the  court  always  objects 
to  very  strongly)  to  say  how  much  shall  go  to  the 
next-of-kin  and  how  much  shall  not.  The  court 
holds  it  to  be  the  duty  of  the  trustees  to  carry  out 
the  intentions  of  the  testatrix  as  they  best  can.  I 
think  it  would  he  the  duty  of  the  trustees  in  this  case 
to  apply  the  fund  in  the  same  manner  a&  \ti  ^ou\d 
be  the  duty  of  troBtees  to  do  in  tiie  cMe  oi 


infants,    when    they    are    directed    to   apply  it 
towards    their   maintenance   in   the  most  bene- 
ficial manner.    In  this  case  it  will  be  the  duty 
of  the  trustees  to    carry  ont  the  intentioiis  of 
the    testatrix    as    effectually   as    they    cul     I 
shall  reverse  the   order    of   the  Yioe-Chanoellor 
so    far    as    it    is    appealed    fWnn,    and    declare 
that  the  sum  of  500Z.  and  no  more  shall  be  set 
apart  by  the  trustees  and  ezecntors,  oat  of  the  im- 
])ure  personalty,  towards  aiding  in  erectinff  an 
additional  church  at  Aberystwith,  andtheiwle 
of  the  pure  personalty  towards  the  endowing  of 
such  additional   church,  subject  to  the  inqniij 
hereinafter  directed ;  and  without  preiadioe  touT 
(question  in  case  that  inquiry  shomd  be  answerea 
in  the  negative.    There  must  be  reserved  farther 
consideration.    It  is  important  that  it  should  be 
reserved,  because  then  tnere  can  be  a  fall  discis- 
sion if  it  is  found  in  the  negative.     It  is  possible 
that  it  may  be  found  in  the  affirmatiTe.    I  think 
I  ought  to  add  something  to  the  inqony.    I  do 
not  see  why  the  next  of  kin  should  be  proBest 
at  that    inquiry,  because  that   is  reaXtj  only  s 
matter  between   the  Attorney-General  and  the 
estate. 

Bristowe,  Q.  C. — ^I  presume  yonr  Lordship  would 
not  object  to  their  attending  if  they  choae,  aft  tilieir 
own  expense. 

The  Lord  Chancellor.  —  No.  Probably  the 
better  way  will  be  to  say  that  the  next-of  kin  need 
not  l>e  served  with  a  summons  to  attend  tiie 
inquiry,  but  to  be  at  liberty  to  attend  at  their  own 
expense.  The  costs  of  appeal  to  be  costs  in  the 
cause. 

Solicitors  for  plaintiff,  E.  Bcddon^  agent  for 
F.  B.  Boherfs,  Abenrstwith. 

Solicitors  for  de&ndants,  Jones,  Blaxland,  ind 
Co. ;  Baven  and  Bradley. 


V.C.  BACOBTS  OOUBT. 

Reported  by  the  Hon.  Bobkbt  Butlbr  and  T.  H.  Camos, 
'Baq.,  BuTiflters-et-Law. 


V 


Saturday  Jan,  27. 

Manning  t;.  Gill. 

Criminal  lunafio — Settlement   to    avoid  forfeitmt 

inoperative. 
A  person  under  a  charge  of  felony  previous  to  hU 
trial  conveyed  all  hts  red  estate  to  his  hreihf, 
reserving  a  life  interest  only,  and  assigned  to  hit 
brother  aU  his  personal  estate   ahsoluiely.    Si 
was  acquitted  oj  the  charge  on  the  ground  ^ 
insanity : 
Held,  that  the  settlements  were  inoperaHve  on  (ks 
grounds  of  the  lunacy  of  the  settlor,  beeamse  tkn 
were    executed  under   a   misapprehenaon,  am 
because  the  event  which  they  were  framed  to  wud 
had  not  happened. 
This  was    an  application  that  a  sum   of  manef 
standing  to  the  credit  of  the  cause  might  be  triBB- 
ferred  to  the  petitioners  under  the  following  cr- 
cumstances. 

In  1857  Andrew  Gill  stabbed  a  man  so  thai  las 
life  was  for  some  time  in  danger,  bnt  he  aftervwdi 
recovered;  for  this  offence  he  was  tried  aft  the 
Taunton  Spring  Assizes  of  1857,  and  fbaod  aok 
guilty  on  tne  ground  of  insanity,  and  mm  ordered 
\a  \m  Imprisoned  daring  Her  MMesftVa  ftosovft 
K%^^>a3i^  ^  qqBKMiqB^^ilna<JBBBioeijrfwff 
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Gill  was  entitled  to  certain  real  and  personal  estate 
under  the  will  of  his  father. 

On  the  30th  March  1857  Andrew  Gill  executed 
shortly  before  his  trial  two  deeds ;  by  the  one  he 
oonveyed  all  his  real  estate  to  his  brother  Robert 
Gill  in  trust  for  himself  (Andrew)  for  life,  with 
remainder  to  his  said  brother  Robert  in  fee,  and 
hj  the  other  he  assigned  all  his  personal  estate  to 
his  said  brother  Robert  absolutely. 

Part  of  the  income  arising  from  the  real  estate 
had  been  paid  to  Andrew  Gill  to  provide  him  with 
comforts  while  in  the  Criminal  Lunatic  Asylum  at 
Broadmoor,  but  the  residue  thereof,  together  with 
the  income  arising  from  the  personal  estate,  had 
been  accumulated. 

Robert  Gill,  who  died  in  March  1867,  by  his  will 
devised  and  bequeathed  all  his  real  and  personal 
estate  to  trustees  in  trust  to  be  divided  as  therein 
mentioned  among  his  three  children. 

In  May  1869,  a  suit  was  instituted  for  the  ad- 
ministration of  Robert  GilFs  real  and  personal 
estate,  and  by  an  order  made  in  July  1871,  it  was 
ordered  that  the  amount  of  the  personal  estate, 
together  with  the  accumulations  of  iutei*est  and 
income  from  the  real  estate  which  the  testator, 
Bobert  Grill,  held  under  the  assignment  from  his 
brother  Andrew  Gill,  be  paid  into  court. 

The  petitioners,  who  were  the  persons  in- 
terested nnder  the  will  of  Robert  Gill,  now  applied 
that  the  fgad  in  court  might  be  transferred  to 
them,  alleging  that  they  were  absolutely  entitled 
thereto  under  the  deeds  of  the  30th  March  1857, 
and  the  will  of  Robert  Gill. 

From  the  evidence  it  appeared  that  Andrew 
Gill  (who  was  still  confined  as  a  lunatic)  was  a  per- 
son of  naturally  weak  intellect,  but  sane  except 
when  excited  by  anger  or  drink,  on  which  occasions 
he  would  lose  all  control  over  himself,  and  would 
not  be  accoimtable  for  his  actions.  The  solicitor's 
clerk  who  prepared  the  deeds  stated  that  having 
explained  to  Andrew  Gill  that  the  effect  of  his 
conviction  would  be  that  his  property  would  be 
forfeited  to  the  Crown,  he  authorised  him  to  pre- 
pare the  deeds,  and  that  before  executing  them  he 
read  them  over  and  explained  them  to  him,  and 
that  at  the  time  of  executing  them,  Andrew  Gill 
was  of  sound  mind,  and  fully  knew  and  under- 
stood their  contents  and  effect,  and  freely  executed 
the  same. 

Kay,  (2*0.  and  Frediiig  yrosTQ  for  the  peti- 
tioners. 

Smart,  for  Andrew  Gill's  guardian. — ^The  settlor 
was  not  of  sufficiently  sound  mind  to  make  this 
settlement,  nor  was  tne  effect  of  it  explained  to 
him :  (Ph%Uvp8(m  v.  Kerry,  9  L.  T.  Rep,  N.  S.  40 ; 
11  W.  Rep.  1034.)  It  was  also  made  under  the 
misapprehension  that  in  case  of  conviction  a 
forfeiture  of  his  property  would  thereby  be  avoided 
{Birch  V.  Blagrave,  Amb.  264 ;  DavUs  v.  Otiy,  12 
L.  T.  Rep.  N.  S.  789 ;  34  L.  J.  252,  Ch.),  whereas 
it  would  have  been  void  as  against  the  Crown : 
(Saunders  v.  WhaHon,  11  W.  Rep.  276.) 

W.  W.  Karslake,  F.  Wehh,  and  Badcock  appeared 
for  other  parties  interested. 

Kay,  Q.C,  in  reply.    Although  this  settlement 
mijg^ht  have  been  fhiudulent  as  against  the  Crown, 
it  IS  binding  on  the  parties  themselves. 
ShaiwJ^f9ry,  18  Moo.  P.  C.  C,  432,  454. 
PhOlpotU  V.  FKia^tU,  10  C.  B.  85. 

Tlia  settlement  is  neither  void  nor  voidable. 

The  Yicx-Ohancbllob  said :  It  is  dear,  npon  the 
•videnoe^  that  Andrew  Gill,  from  the  age  of  ten 


years,  was  always  a  person  of  weak  intellect,  and 
incapable  of  managing  himself  or  his  affairs.  In 
1857  he  was  tried  for  stabbing  a  man,  and  was 
acquitted  on  the  ground  of  insanity.  Previously 
to  his  trial  he  executed  a  voluntary  settlement  of 
all  his  property,  the  only  motive  in  his  mind  being 
to  prevent  a  forfeiture  in  case  he  was  convicted. 
Robert  Gill,  in  whose  favour  the  settlement  was 
made,  never  touched  any  of  the  money,  as  he  was 
aware  that  he  was  merely  a  trustee  of  the  property 
for  his  brother.  I  cannot  order  payment  or  this 
money  under  such  a  title  as  that  of  the  petitioners. 
The  deed  under  which  they  claim  was  purely 
voluntary  and  executed  under  a  total  misapprehen- 
sion of  tne  law,  and,  moreover,  the  event  which  it 
was  framed  to  meet,  viz.,  his  conviction,  never 
happened.  The  deed  is  inoperative,  and  the  peti- 
tion must  be  refused. 

Solicitors :  William  Moon  ;  WlUlam  Smith  and 
Co. 


COXTBT  OF  QUEEBTS  BEVCK. 

Reported  by  J.  Shobtt  and  M.  W.  McKzLL^ii,  Eaqra., 

Barristen-at-Lftw. 


Friday,  Nov,  16,  1871. 

Reg.  v.  Glynne  and  othebs. 

Bastardy — Affiliation  order — Qiuished  on  appeal — 
Want  of  corrohoraiive  evidence  —  Decision  of 
quarter  sessions  —  Bes  jtidicata —  7^8  Vict, 
c.  101 ;  8  iJ-  9  Vi^^L  c.  16. 

The  adj'iidicaiion  of  a  court  of  quarter  sessicnist 
quashing  an  aMliatlon  order  after  the  merits  of 
the  case  have  been  heard  on  appeal  is  final,  and 
bars  any  subsequ,ent  application  to  justices  in  re* 
spect  of  the  same  cnuse  of  complaint. 
The  motlier  of  a  bastard  child  took  out  a  summo^is, 
in  obedience  to  which  the  person  therein  alleged 
to  be  the  putative  father  appeared  before  three 
justices,  who  after  nearing  ooth  parties  and  wit' 
nesses  on  either  side,  made  an  affiliation  order 
upon  the  defendant,  against  which  he  appealed  to 
quarter  sessions.  There  the  respondent  and  two 
witnesses,  on  her  behalf,  were  examined  and  crosS' 
examined,  and  at  the  close  of  lier  case  the  court 
decided  that  no  suffieient  corroborative  evidence 
had  been  given  to  support  her  testimony,  and, 
therefore,  qtiashed  the  order.  She  afterwards  ap' 
plied  to  justices  and  obtained  anotlier  summons 
to  the  d^endant,  but  when  the  case  was  about  to 
be  heard  his  counsel  sulymitted  that  it  was  res 
judicata.  The  Justices  agreed  in  thinking  thai 
the  decision  of  tne  quarter  sessions  was  conclusive, 
and  refused  to  hear  the  case. 
Held,  tha*  they  were  right. 

Rule  calling  on  certain  justices  of  Flintshire,  and 
William  Smith,  to  show  cause  why  the  justices,  or 
any  two  or  more  of  them,  should  not  adjudicate 
upon  a  summons  dated  the  5th  May  1871,  and 
issued  on  the  application  of  Louisa  Jackson, 
alleging  William  Smith  to  be  the  putative  father 
of  a  bastard  child  born  of  her  body. 

The  facts  contained  in  affidavits  were  as  follows : 
On  the  9th  Jan.  1871,  Louisa  Jackson  was  de- 
livered of  a  bastard  child.  She  took  out  an 
affiliation  summons  against  William  Smith,  who 
appeared  in  pursuance  thereof  before  three  jus- 
tices for  the  county  of  Flint,  sitting  at  Hawarden^ 
on  the  9th  Feb. 
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mother  and  the  alleged  putative  father;  and  the 
justices  made  an  order  upon  Smith  for  the  pay- 
ment of  half-a-crowii  a  week  for  the  support  of  the 
child,  together  with  costs.  He  aj)peiiled  to  the 
quarter  sessions  holden  at  Mold. 

On  the  8th  April  the  apix^al  was  heaixi,  and  after 
the  respondent  and  two  witnesses  called  for  her 
had  been  examined  and  cross-examined,  counsel 
for  the  appellant  submitted  that  there  was  not 
sufficient  corroborative  evidence  to  comply  with 
the  provisions  of  8  Vict.  c.  10,  s.  6. 

The  justices  consulted  together,  and  the  chair- 
man then  said  :  "  The  opinion  I  am  about  to  give 
is  shared  in  by  a  majority — a  large  majority — of 
the  magistrates,  which  of  course  is  of  great  impor- 
tance in  a  case  of  this  kind.  We  are  now  not  here 
to  say  whether  the  magisti  ates  at  Hawarden  were 
right  or  wrong,  as  they  had  a  very  different  class 
of  evidence  to  deal  with.  But  what  we  have  to 
consider  is,  whether  the  evidence  of  the  respon- 
dent is  corroborated,  with  regard  to  the  main  issue, 
in  any  material  point  ?  A  large  majority  of  us  are 
of  opmion  it  is  not,  and  therefore  we  do  not  call 
upon  Mr.  Smith  to  reply;  the  order  is  conse- 
quently quashed.  "We  are  bound  to  take  tlie  case 
as  it  is  pn  sented  to  us,  and  that  is  our  decision." 
The  appellant  was  ready  with  witnesses  to  bo  ex- 
amined if  necessar}'. 

After  the  determination  of  the  appeal,  the  re- 
spondent obtained  a  new  summons  against  the 
appellant  in  respect  of  the  same  subject  matter  of 
complaint. 

On  the  25th  May  the  case  came  on  again  for 
hearing,  when  the  counsel  for  the  appellant  ob- 
ject<Mi  that  it  was  res  Judicata,  and  the  justices 
decided  that  the  quashing  of  the  first  order  by  the 
quarter  sessions  was  finm,  and  refused  to  hear  the 
case. 

The  Aftorneij'General  (Sir  J.  D.  Coleridge,  Q.  C.) 
and  Mi'Iniijre  showed  cause. — The  finding  of  the 
court  of  quarter  sessions  was  conclusive,  and  no 
subsequent  application  to  other  justices  could  be 
made.  That  court  must  "hear  and  determine" 
according  to  law  :  (8  A  9  Vict.  c.  10,  s.  6.)  (a)  In 
Bex  V.  Tenant  (2  Ld.  Raym.  Ii23)  the  defendant, 
upon  whom  an  order  in  bastardy  had  been  made, 

(o)  By  8  Vict.  c.  10,  8.  6.  after  recitinjr  that  by  7  A  8 
Vict.  c.  101,  8.  3,  it  i8  enacted  that  where  any  woman  shall 
apply  to  the  justices  at  a  petty  seesion  for  an  order  npon 
the  person  whom  she  shall  allege  to  be  the  father  of  her 
bafttard  child,  snch  jastices  shall  hear  the  evidence  of 
snch  woman,  and  snch  other  evidence  as  she  may  produce, 
and  shall  also  hear  any  evidence  tendered  bv  or  on  hehalf 
of  the  pcrsr.n  all^^  to  be  the  father ;  and  if  the  evidence 
of  the  said  mother  be  corroborated  in  some  material 
particular  by  other  testimony  to  the  satisfaction  of  the 
s  lid  justices,  they  may  make  snch  order  as  is  therein  set 
forth ;  and  recitini?  that  power  is  thereby  [s.  41  given  to 
the  pntative  father  to  appeal  to  the  general  quarter 
sessions  of  the  peace  against  such  order,  bat  it  is  not 
therein  set  forth  what  evidence  the  said  general  quarter 
sessions  may  hear  at  the  trial  of  snch  app«.a]  and  doubts 
have  been  raised  as  to  whether  Hie  said  mother  can  be 
hea^  by  the  said  court  of  quarter  sei«sions  ;  it  is  enacted 
that  on  the  trial  of  any  snch  appeal  before  any  conrt  of 
quarter  sessions  the  justices  therein  assembled  .  .  .  shall 
hear  the  evidence  of  the  said  mother,  and  snch  other 
evidence  as  she  may  prodnoe,  and  any  evidence  tendered 
on  behalf  of  the  appellant,  and  proceed  to  hear  and  deter 
mine  the  said  appeal  in  other  respects,  according  to  law, 
but  shaU  not  confirm  the  order  so  appealed  against  unless 
the  evidence  of  the  said  mother  shall  have  wen  c^  rrobo- 
rmted  in  gome  material  particulars  by  other  testimony  to 
the  (10  tig  faction  of  the  said  juRtioeB  in  qnmxteT  aeasiauB 


nppealed  to  the  quarter  sessions ;  and  the  justioes 
at  the  quarter  sessions,  upon  fall  hearing  oi  the 
merits,  discharged  the  order  of  the  two  jnstkei, 
but  bound  the  defendant  by  recognisance  to  appear 
at  the  next  quarter  sessions,  as  it  was  supposed 
under  an  apprehension  that  better  evidenoe  might 
be  procured  against  him.  After  this  ihe  same 
two  justices  made  a  new  order  upon  the  defenduit 
for  keeping  the  bastard  child,  which  last  ofder 
lining  removed  into  the  Court  oi  Qoeen's  Bench 
was  there  quashed,  for  as  it  was  said  the  two 
justices  "  having  made  an  order  npon  the  defen- 
dant to  keep  the  child,  as  reputed  father,  and  thit 
order  being  regularly  discharged  upon  an  apped, 
upon  hearing  the  merits,  the  defendant  was  legiDj 
acquitted,  and  cannot  be  drawn  in  question  agiin 
for  the  same  fact."  In  Reg,  v.  Jenkins  (Gas.  tmp. 
Hard.  801),  where  two  justioes  had  made  an  order 
in  bastardy,  adjudging  that  the  man  against  whan 
the  application  had  been  made  was  not  the  pntstrre 
father  of  the  child,  and  acquitted  him  of  the  same, 
Lord  H^rdwick  held  that  th^  had  no  power  to  make 
such  an  order,  and  said :  "  u  this  matter  had  been 
examined  at  the  sessions,  as  it  may  beJOTiginaUy 
by  virtue  of  stat.  3,  Car.  1,  c.  4,  s.  16,  it  was  sua 
that  the^  might  have  made  an  order  to  discharge 
him,  which  would  be  a  good  order  and  final;  ani 
that  therefore  by  parity  of  reason  the  two  justices 
may  do  the  same,  for  it  was  eftkid  that  the  wntb 
of  the  statute,  which  gives  sessions  jorisdictkni, 
are  referring  to  the  manner  of  proceeding  by  two 
justices,  and  this  objection  did  at  first  appear  to 
have  some  weight,  for  it  was  true  it  was  determined 
in  Slater*8  Case  (Cro.  Car.  470)  and  Frid^eomU 
Case.  (Cro.  Car.  341,  350)  that  two  justices  or  a 
second  sessions  could  not  reverse  an  order  of  dis- 
charge made  before  at  the  sessions.*'  And  after 
also  citing  Rex  v.  Tenant  (2  Str.  716;  2  Li 
Raym.  1423) :  "  But  none  of  these  cases  come  unto 
this,  for  in  all  of  them  the  order  which  was  taken 
to  be  final  was  made  by  the  sessions,  which  is  the 
last  resort  in  all  these  cases,  and  therefore  it  was  a 
right  resolution ;  but  when  their  opinion  was  gim, 
it  should  not  be  drawn  over  again  by  the  saoM 
court  or  by  two  justices.  It  would  be  absurd, 
when  two  justices  have  power  by  law  to  make 
original  orders,  and  the  sessions  have  nower  upon 
appeal  from  those  orders,  as  well  as  oy  origmal 
application,  that  two  justioes  might  alter  uieir 
orders  when  those  very  orders  of  alteration  may 
be  reversed  by  the  quarter  sessions,  and  it  is  rea- 
sonable that  the  order  of  sessions  should  be 
conclusive"  (p.  302).  There  are  undoubtedlj 
numerous  cases  it  which  it  has  been  held  that 
the  decision  of  justices  at  petty  sessions  it 
not  conclusive,  e,Q.,  Reg.  v.  Bridqman  (15  L.  X 
44,  M.  C),  bat  tney  do  not  apply.  In  Beg,  v. 
The  Justices  of  Buckinghamshire  (18  L.  J.  114 
M.  C.)  an  application  tar  an  affiliaticm  order  nas 
heard  and  dismissed.  The  mother  of  the  bastard 
child  having  removed  to  another  county,  made 
a  fresh  application  at  a  petty  sessions  there. 
Wight  man,  J.  (for  Erie,  C.  J.)  says :  "  A  former 
decision  upon  the  merits  in  fhvour  of  the  polar 
tive  father  was  an  answer  to  the  appUcatioB, 
provided  it  was  made  out  by  evidence.  This  efi- 
deuce  the  petty  sessions  were  bound  to  hear  aad 
decide  on.  It  is  clear  that  they  had  juriadiotion  lo 
dismiss  the  application  if  the  answer  wma  proved; 
it  follows  that  they  had  iurisdiction  to  gnat  thi 
\  B>Yi^\\cal\oii  and  make  the  order  if  the  pnMf  s 
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Beg,  V.  Gaunt  (16  L.  T.  Rep.  N.  S.  379; 
ip.  2  Q.  B.  466).]  Where  the  appUcation 
oiissod,  but  not  on  the  merits,  the  woman 
ipply  again.  Beg,  v.  Harrington  (12  W.  R. 
nil  doubtless  be  cited  contra,  but  see  per 
•om,  0.  J.  and  Blackburn,  J.  therein.  It 
eld  in  Becj,  v.  Machen,  (8  L.  J.  213,  M.  0.), 
'here  justices  in  petty  sessions  have  heard 
iplication  for  an  order  of  affiliation  and 
a  to  make  anj  order,  on  the  ground 
ihe  evidence  of  the  mother  was  not  cor- 
tted  in  some  material  particular,  the  mother 
}  barred  from  making  a  second  applica- 
Lord  Denman,  G.J.,  delivering  judgment, 
'*  The  cases  cited  at  the  bar  were  all  cited  in 
r,  Jenhms  (sttp.),  and  the  court  took  the 
otion  between  the  decision  of  a  court  of 
08  which  is  final,  and  a  mere  dismissal  of  an 
ation  by  justices  out  of  sessions  ;'*  and  he 
d  the  dismissal  of  an  application  at  petty 
as  to  a  nonsuit  in  an  action,  but  added:  "  We 
ir  from  saying  that  the  dismissal  is  to  have 
3ight.'*  All  the  reasons  adduced  to  show 
he  dismissal  by  justices  at  petty  sessions  is 
inclusive  tend  to  prove  that  the  decision  of 
lurt  of  quarter  sessions  is  so.  In  none  of  the 
ied  cases  on  the  subject,  from  the  earliest  to 
lost  recent  of  them,  does  it  appear  that  an 
ation  has  ever  been  made  after  an  adjudica- 
^t  thtf  quarter  sessions  to  justices  in  petty 
ns.  He  referred  to  Anoiujmous  Case  (1  Vent. 
With  respect  to  the  case  Ex  'parte  John 
son  (19  L.T.  Rep.  114;  16  Jur.  726).  cited  to  the 
es  who  entertained  this  second  application, 
erk  of  the  peace  for  Durham  has  furnished 
h  an  affidavit  stating  that  the  orders  then  in 
ion  were  quashed,  on  the  ground  of  in- 
lity  and  defects  appearing  on  the  face  of  the 
irders  respectively,  and  that  the  merits  were 
ivestigatea. 

'eweth^  in  support  of  the  rule. — At  the  hear- 
y  the  justices  in  petty  sessions  the  putative 
"^8  testimony  was  heard,  but  at  quarter 
ns  he  did  not  give  evidence,  for  a  nonsuit,  as 
B,  was  prayed.  [Blackburn,  J. — There  was 
ind  of  nonsuit ;  the  finding  of  the  suit 
ated  to  a  verdict.  It  was  like  a  case  in  a 
lal  court,  where  the  prosecutor  fails  to  give 
ice  and  the  prisoner  is  acquitted.]  The 
thought  there  was  a  lack  of  corroborative 
loe,  that  does  not  conclude  the  merits.  In 
.  HarHngion  (12  W.  R.  420)  Cockburn,  C.J. 
"I  am  disposed  to  agree  with  the  view 
n  out  by  the  judgment  or  the  court  in  Beg.  v. 
m  (14  Q.  B.  74),  that  where  an  application  of 
dnd  has  been  dismissed  on  the  ground  of 
of  corroborative  evidence  required  by  the 
e,  that  is  not  a  decision  upon  the  merits,  but 
ther  in  the  character  of  a  nonsuit."  And 
leg.  V.  Gaunt  (L.  Rep.  2  Q.  B.,  at  p. 
where  Blackburn,  J.  remarks :  **  in  Beg. 
arrington  the  Chief  Justice  and  I  both, 
ik,  said  that  the  previous  inquiry  was  no 
ite  bar,  idthouf^h  the  matter  had  been  fully 
;  but  that  the  justices  on  a  second  inquiry 
i  to  attach  so  much  weight  to  the  previous 
om  as  to  make  it  in  an  ordinary  case  practi- 
oonclasive."  It  must  be  remembered  that 
Oman  cannot  appeal  to  quarter  sessions,  but 
an  lubs  the  advantage  of  being  able  to  do  so, 
r  bringing  the  order  up  whither,  perhaps,  she 
t  takener  witnesses,  either  because  she  cannot 

Ub.  Oaa-^Vou  til 


^  defray  their  expenses,  or  because  they  may  be  ill  or 
dead  when  the  appeal  is  tried.  That  court  is  re- 
stricted by  the  same  rules  in  sect.  8  of  8&9  Vict.  c.  10 
as  the  petty  sessions  are,  therefore  the  dismissal  of 
an  application  by  either  tribunal  has  a  like  efiect. 
The  case  may  have  been  fully  heard  at  one  petty 
sessions  and  dismissed,  but  it  has  been  decided 
that  the  applicant  may  renew  her  complaint.  Yet 
if  the  argument  for  the  defendant  is  to  prevail,  it 
will    follow  that  the    quarter    sessions    may  do 

Eerhaps  on  less  evidence  that  which  the  justices 
elow  cannot,  viz.,  bar  any  further  proceedings  by 
the  mother.    He  cited 

Reg,  V.  Brisby,  18  L.  J.  157,  M.  C. ;  2  C.  A  K.  962  ; 

Blackburn,  J. — I  think  the  rule  must  be  dis- 
charged, and  (as  there  were  no  grounds  for  this 
application)  with  costs.  The  old  law,  which  seemed 
to  be  fairly  well  established  by  a  number  of  cases 
prior  to  Beg,  v.  Jenkins  (Cas.  temp.  Hard.  301), 
was,  that  where  an  order  had  been  applied  for  at 
quarter  sessions  (I  am  not  speaking  of  applica- 
tions to  justices  out  of  sessions),  and  the  matter 
had  been  adjudicated  upon,  that  decision  finally 
bound  the  parties,  and  there  could  be  no  new 
trial,  as  the  adjudication  was  that  of  a  final  court ; 
for  interest  reipublicce  tU  sit  finis  litis.  The  judg- 
ment delivered  in  Beg.  v.  Tenant  (2  Ld.  Raym. 
1423 ;  2  Str.  716)  amounts  to  a  conclusive  decision 
on  that  very  question.  There,  quarter  sessions 
had  decided  the  case  on  the  merits,  and  whether 
that  makes  a  difference  is  another  point  to  con- 
sider. Then  in  Bex  v.  Jenkins  {sup.)  an  application 
had  been  made  to  justices  out  o"  sessions,  and  the^ 
had  refused  it,  but  from  the  terms  of  the  order  it 
appears  that  they  assumed  a  power  to  render  the 
defendant  free  for  ever ;  and  on  that  the  decision 
of  Lord  Hardwicke,  that  where  the  matter  was 
before  magistrates  not  in  quarter  sessions  the 
judgment  was  not  final,  proceeded.  But  Lord 
Hardwicke,  so  far  from  overruling  the  cases  he 
cites  from  Ventris  and  Oroke,  and  Beg.  v.  Tenant 
(»Mp.),  expressly  recognises  them,  and  says,  although 
in  quarter  sessions  an  order  is  final,  yet  when  the 
case  is  laid  before  tlie  justices  out  of  sessions, 
it  is  but  in  the  nature  of  an  application  for  an 
order,  and  may  be  renewed  from  time  to  time. 
Whether  that  reasoning  is  sound  or  not,  it  is  clear 
he  does  make  that  distinction,  and  his  ruling  was 
again  confirmed  in  Beg.  v.  Machen  (14  Q.  B.  74, 
18  L.  J.  213,  M.  C),  and  that  again  in  Beg.  v.  Gaunt 
(L.  Rep.  2  Q.  B.  466) ;  and  it  is  now  settled  in  this 
court  as  far  as  it  can  be  that  the  application  to 
justices  out  of  sessions  dismissed  by  them  is  not  a 
bar  to  a  subsequent  application.  In  such  a  case 
as  B^g,  V.  Gaunt  {sup.),  in  which  it  appeared  that 
an  order  adjudging  a  man  to  be  the  putative  father 
of  a  bastard  child  had  been  obtained  on  evidence 
given  before  the  justices  by  persons  subsequently 
convicted  of  perjury  in  giving  such  testimony,  the 
order  was  held  not  to  be  final,  expressly  on  the 
ground  that,  as  the  former  order  was  shown  to  have 
been  made  on  false  testimony,  much  weight  ought 
not  to  be  attached  to  the  former  order,  and  to  the 
opinion  I  there  expressed  I  adhere.  The  judgment 
was  solely  on  the  ground  that  the  justices  had  juris- 
diction ;  but  although  the  order  seemed  perfectly 
conclusive,  yet  when  it  was  shown  to  have  been 
granted  on  the  evidence  of  perjured  witnesses,  they 
should  not  be  concluded  by  it.  Then  the  same 
thing,  although  not  so  clearly  expre^A^^  «:^-<^r»x^ 
in  JSS<jf.  y.  Harritvgtou  V^u'p.'^.  \^  VJcw^^^TTD^sst  <3t^^st 
were  bbtamed.  on  Aom^  ^^,  \«»/\^»  -^wii^'Vffl:^^^^'^'^ 
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weight  than  if  on  formal  liearing  and  proper  evi- 
dence. And  I  apprehend  that  is  all  the  Chief 
Justice  said,  viz.,  that  the  hearing  was  not  on  the 
merits;  simply  tliat  tlie  former  decision  was  given  on 
evidence  that  was  not  so  strong,  would  not  hesuiii- 
cient  to  ])revent  its  being  treated  as  a  practicalestop- 
pel,  sons  to  be  conchisive.  I  ap})reheTid  that  when 
the  (juartor  sessions  liave  diKjidi^l  on  tlie  merits, 
then,  according  to  all  the  authorities,  the  decision  of 
fiuarter  sessions  would  be  a  final  bar — it*  it  was  on 
the  real  actual  merits,  /.o.,  on  the  fjicts,  it  would 
decide  the  matter  for  ever  (not  so  if  it  rested  on  a 
matter  of  form,  which  would  not  be  merits  ;  it  is, 
however,  unnecessary  to  decide  that).  But  when 
the  quarter  sessions  entered  upon  this  case  and 
heard  it,  whether  it  was  that  the  evidence  offered 
in  coiToboration  did  not  satisfjr  them,  or  that  the 
woman  did  not  produce  any  evidence  of  corrobonv- 
tion,  or  the  evidence  was  otherwise  deficient,  their 
decision,  which  was  practically  a  verdict,  was  as 
much  on  the  merits  as  a  verdict  of  acquittal  in  a 
criminal  court.  Therefore  I  think  the  order  of  the 
quarter  sessions  final.  I  know  of  no  case  to  the 
contrary,  and  there  is  the  very  strong  ground  of 
convenience  for  saying  that  it  is  so,  for  I  think 
that  where  the  parties  have  gone  before  two  jus- 
tices, and  there  is  no  appeal,  and  they  have  de- 
cided, it  may  well  be  said  they  might  go  before 
other  two  justices.  But  where  the  case  is  before  the 
quarter  sessions  on  appeal,  the  first  decision  having 
been  in  favour  of  the  woman,  it  is  still  a  re- 
hearing before  the  superior  tribunal,  and  it  would 
be  very  inconvenient  that  where  the  appellate  tri- 
bunal have  heai'd  the  civse  on  the  merits  it  should 
be  cajKible  of  being  i-e-oiHined  Ixifore  two  justices, 
from  whom  there  would  be  an  appeal  to  tlie  same 
quarter  sessions.  That  having  been  the  construc- 
tion adoj)ted  fiom  the  time  of  Lord  Hardwicke,  I 
see  no  reason  to  deviate  from  it,  and,  consequently, 
I  am  of  opinion  that  the  justices  have  acted  rightly, 
and  this  rule  must  be  discharged. 

Mellor,  J. — I  am  of  the  same  opinion.  The 
law,  as  it  wsus,  is  accurately  stated  in  Nohni 
on  the  Poor  Laws,  vol.  2,  p.  ^n5 — "An  order 
of  filiation  was  made  bv  two  justices,  and  after- 
waids  discharged  by  the  sessions  iij)on  appeal, 
after  the  merits  were  fully  heard;  neither  two 
justices,  nor  a  subsequent  sessions,  can  make  a 
new  order  for  this  matter  against  the  same  }>erson, 
for  being  legally  iic(|uitted,  he  cjinnot  be  drawn 
in  question  again  for  the  same  fault.  And  it  would 
be  absurd  that  when  two  justices  have  power  by 
law  to  make  original  orders,  and  when  the  sessions 
have  power  upon  appeal  from  those  orders,  as 
well  as  by  original  application,  that  two  justices 
should  have  power  to  alter  their  order.s,  when 
those  very  orders  of  alteration  might  be  reversed 
by  the  sessions."  That  was  the  state  of  the  law 
formerly.  Then  came  the  statute  of  Victoria,  and 
now  we  must  look  at  sect.  6  of  8  Vict.  c.  10, 
which  declares  what  shall  be  done  at  the  hearing 
of  an  appeal  at  quarter  sessions,  and  it  is  neces- 
sary to  aetermine  what  is  a  hearing  on  the  merits. 
Now,  the  words  of  the  section  prescribe  that  the 
justices  on  an  appeal  at  quarter  sessions  "  shall 
near  the  evidence  of  the  mother,  and  such  other 
evidence  as  she  may  produce,  and  any  evidence 
tendered  on  behalf  of  the  appellant,  and  proceed 
to  bear  and  determine  the  said  appeal  in  other 
respects  according  to  law,  but  shall  not  confirm  the 
o/x/er  80  appealed  against  unless  the  ovidence  oi 
^be  said  mother  shall  have  been  corroboraled  Vu 


some  material  particular  by  other  testimony  to  the 
satisfaction  of  the  said  justices  in  rjuarter  t^essions 
assembled."  I  think  that  the  Attornev-Genentl 
rightly  statc<l  the  effect  of  that  qualification  toK» 
that  they  wore  to  proceed  at  <|uartor  s«\<sions  ji< 
before  the  justices  below,  but  tliat  they  should  ik< 
confirm  the  onler  unices  corroborative  t*-stimony 
to  the  satisfjict  ion  of  the  court  were  adduced.  I 
quite  agree  with  my  bi-other  Blackburn,  who  said 
that  on  the  apj>eal  ai^ainst  the  onler  either  pnrty 
may  go  into  evidence,  and  if  he  fails  to  pro- 
duce sufficient  corroborative  evidence,  the  magis- 
trates are  the  judges,  and,  when  they  have 
heard  the  general  merits  of  the  case,  and  snoh 
other  corroborative  testimony  as  has  been  offered, 
if  any  be  offered,  then  I  think  it  is  to  all  intents 
and  pur])oses  a  hearing  on  the  merits.  In  every 
case  cited  to  the  contrary  it  apfiears  that  the  judg- 
ment was  n('t  that  of  quarter  hut  of  the  peiiv 
sessions,  which  is  a  plain  ground  of  distiDCtion 
l>etween  those  cases  and  the  present.  Wbeii 
rightly  considercKl,  therefore,  I  think  those  cases 
were  correctly  decided.  I  come,  therefore,  to  the 
conclusion  that  the  decision  of  the  quarter  sesptoiu 
quashing  the  affiliation  order  was  final,  and  thtt 
tne  matter  could  not  be  again  investigated  by  the 
justices  again  4  whom  this  rule  was  obtained. 

Lush,  J. — I  am  of  the  same  opinion.  Neither 
partjr  was  concluded  by  the  decision  of  the  petty 
sessions.  If  they  decline  to  make  an  order  the 
woman  cannot  appeal,  and  therefore  it  has,  I 
think,  been  rightly  held  that  she  is  entitled 
to  renew  her  application.  If  on  the  other  hand 
an  oi-der  is  made,  the  man  adjudged  to  be  the 
putative  father  of  the  basttird  child  has  a  right  to 
go  to  (piarter  sessions.  Then  it  is  both  reasonable 
and  convenient  to  suppose  that  the  decision  of  the 
quarter  sessions,  being  a  court  of  appeal,  mart 
be  binding  on  the  parties.  If  Mr.  Merewether*s 
argument  were  to  prevail,  the  woman  might  now 
go  before  the  very  same  magistrates  who  made  the 
order,  with  the  very  same  evidence  she  advanced 
at  rpiarter  sessions,  and  it  would  be  competent  for 
thcTn  to  come  to  a  different  conclusion  from  that 
arrives!  at  by  the  latter  court,  and  so,  in  effect*  to 
overrule  the  decision  of  the  superior  tribunal.  Ii 
is  impossible  that  that  could  be  the  intention  d 
the  Legislature  in  framing  the  statute,  and  I  think 
the  judgment  of  the  court  of  appeal  was  final  and 
binding.  If  there  had  been  no  authority  on  the 
matter  I  should  have  come  to  the  same  condnsioiL 
But  this  will  not  conflict  with  the  other  cases:  it  is 
in  accordance  with  them.  The  adjudication  of  the 
({uarter  sessions  was  a  decision  on  the  merits.  Am 
to  that  point,  I  have  never  had  a  moment's  hesitip 
tion  in  forming  my  opinion.  It  was  a  judicial  oon- 
clusion  deliberately  arrived  at  in  this  matter  on 
evidence,  and  on  the  very  most  important  point  in 
the  case. 

Han X EN,  J.  —As  I  did  not  hear  the  whole  of 
the  arguments,  I  refrain  from  giving  any  opinion. 

Rule  dijtchttrgtd. 

Attorneys  for  the  prosecution,  BUnkeley  and 
Bi'8Wi'ck\  for  /.  P.  Carttvn'ght,  Chester. 

Attorneys  for  the  defendants,  Mere4iith9,  Roberit, 
and  Milh,  for  Helps,  Parker,  and  Birch,  Chester. 
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Simpson  (app.)  v.  Wells  (resp.). 


[Q.B. 


Second  Court. 

Jan.  22  and  24, 1872. 

SiiCFsoN  (app.)  V.  Wells  (rcsp.) 

7n    of   highway — Convidum — Clnim    of 
''custom — Statute  sessions — 5  &'  G  WiU,  i, 
72. 

Uon/  pUiced  a  staUfor  refreshments  upon  a 
footpath  during  a  stniute  sessions  for  the 
of  servants,  which  took  plam  close  bij. 
iUxiute  sessions  had  been  lield  regularly 
/eor  for  nearly  fifty  years,  and  it  had 
9  custom  on  these  occasions  to  have  staUs  on 
bpath, 

i  petty  sessions  cmivicted  the  appellant  of 
ting  a  highway  under  5^6  WUl.  4,  c.  50, 

I  the  conviction  was  proper ;  tliat  this  claim 
by  the  aprndlant  did  not  oust  ths  justices* 
rtum;  ana  ilwi  there  could  not  be  a  legal 
^or  such  a  custom. 

a  case  stated  by  three  of  Her  Majesty's 
of  the  peace  in  and  for  the  parts  of 
n  the  County  of  Lincoln  under  the  Statute 
^ict.  c.  43,  for  the  purpose  of  obtaining 
m  of  the  court  on  questions  of  law  which 
lereinafler  stated. 

etty  sessions  holden  at  the  justice  room 
•ton,  in  and  for  the  division  of  Winterton 
i  parts,  on  the  16th  June  last,  an  informa- 
complaint  preferred  by  Joseph  Wills,  of 
a,  aforesaid,  superintendent  of  police 
er  called  the  respondent),  against  James 
of  Winteringham,  in  the  said  parts, 
hereinafter  called  the  appellant),  under 

•  the  Act  of  5  &  6  Will.  4,  c.  50,  charging 
he   the   said    James    Simpson   on    the 

last  at  the  parish  of  Winterton,  in 
parts,  unlawfully  and  wilfully  did  ob- 
le  free  passage  of  a  certain  public 
lere  situate  by  then  and  there  placing  a 
Km,  contrary  to  the  form  of  the  statute 
)aae  made  and  provided,  was  heard  and 
)d,  the  said  parties  being  then  present. 
1  such  hearing  the  appellant  was  duly 
of  the  said  offence,  ana  adjudged  for  his 
06  to  forfeit  and  pay  the  sum  of  l^.,  to 
od  applied  accordmg  to  law,  and  also  to 
5  said  respondent  the  sum  of  10s.  6d.  for 
in  that  behalf.  And  if  the  said  several 
e  not  paid  fortwith,  it  was  ordered  that 
be  levied  by  distress  and  sale  of  the  goods 
dls  of  the  said  appellant,  and  in  default 
it  distress  the  said  appellant  wasac^'udged 
>riBoned  in  the  House  of  Correction  at 
the  said  parts,  and  there  be  kept  to  hard 

*  the  space  of  fourteen  davs,  unless  the 
al  sums  and  all  costs  and  charges  of  the 
»s  and  of  the  commitment  and  convey- 

said  appellant  to  the  said  House  of  Cor- 
ould  be  sooner  paid. 

ereas  the  said  appellant,  beins^  dissatis- 
this  determination,  upon  the  hearing  of 

information  and  complaint,  as  being 
in  point  of  law,  had,  pursuant  to  sect.  2 
d  statute  (20  &  21    Vict.    c.  43)  duly 

writing  to  have  stated  and  signed  a  case 
rth  the  facts. and  the  grounds  d  such 
tion  as  aforesaid  for  the  opinion  of  this 

hath  duly  entered  into  a  reoogniaance 
d  by  the  BtMute  in  that  bebaif; 


The  said  justices,  in  compliance  with  the  said 
application  and  the  provisions  of  the  said  statute 
stated  and  signed  the  following  case  : — 

Upon  the  hearing  of  the  information  and  com- 
plaint it  was  proved,  on  the  part  of  the  respondent, 
that  on  the  9th  May  last  the  appellant  haa  erected 
a  stall  on  the  public  footpath,  by  the  side  of  the 
pubUc  carriage  way,  in  the  parish  of  Winterton,  upon 
which  he  had  ginger-beer,  biscuits,  and  other  kinds 
of  confectionery  for  the  purpose  of  sale  to  the  ser- 
vants attending  the  statute  sessions ;  and  that  such 
stall  was  supported  by  tressels  which  stood  on  the 
raised  path  made  and  used  for  foot  passengers,  and 
separated  from  the  carriage  way  by  a  channel  or 
gutter  by  which  the  water  was  carried  down  the 
street.  The  top  of  the  stall  projected  about  three 
feet  over  the  footpath,  and  the  path  was  obstructed 
by  the  tressels  on  which  the  stall  stood,  and  also 
by  the  top  of  the  stall  which  projected  over  it,  so 
that  passengers  on  the  footpath  were  unable  to 
pass  along  freely,  and  several  of  them  had  to  leave 
the  footpath  and  go  on  the  carriage  road.  The 
distance  between  the  stall  and  the  buildings  in  the 
street  was  not  more  than  three  feet. 

The  9th  May,  the  day  on  which  the  alleged  ob- 
struction took  place,  was  the  day  of  holding  the 
annual  statute  sessions  at  Winterton  for  hiring 
servants,  and  a  large  number  of  persons  were 
assembled.  The  statute  sessions  are  held  annu- 
ally at  Winterton  a  few  days  prior  to  the  13th 
May.  The  day  for  holding  such  statute  sessions 
was  formerly  fixed  by  the  chief  constable,  and 
since  the  office  of  chief  constable  was  abolished, 
the  local  board  for  the  parish  of  Winterton  have 
fixed  the  day  on  which  the  statute  sessions  is 
annually  held.  The  statute  sessions  for  hiring 
servants  is  of  great  antiquity,  and  was  accustomed 
to  be  held  when  the  statute  of  5  Eliz.  c.  4,  was 
passed  :  (See  sect.  48  of  that  statute.) 

On  the  part  of  the  appellant  it  was  contended 
that  the  statute  sessions  was  a  fair,  and  it  was 
proved  that  it  had  been  regularly  held  at  Winter- 
ton  for  more  than  twenty  years ;  and  that  during 
the  period  of  twenty  years  stalls  had  been  erect^ 
on  tne  footpath  on  the  statute  or  fair  day  without 
interruption ;  and  that  was  a  sufficient  answer  to 
the  information  for  obstructing  the  footpath.  In 
support  of  this  proposition,  the  appellant's  attorney 
quoted  the  cases  of  B.  v.  Smith  (4  Esp.  109)  and 
Elwood  V.  Bullock  (13  L.  J.  330,  Q.  B.). 

It  was  also  objected  on  the  part  of  the  appellant 
that  as  he  claimed  a  bond  fide  right  to  do  the  act 
complained  of,  the  jurisdiction  of  the  justices  was 
ousted.  In  support  of  this  proposition,  the  ap- 
pellant's attorney  quoted  the  case  of  B.  v.  Cross 
(3  Camp.  224);  B.  v.  Ward  (4  A.  &  Ell.  405); 
(see  Artiold  v.  Blaker,  L  Rep.  6  Q.  B.  436). 

The  justices,  however,  being  of  opinion  that  the 
said  statute  sessions  was  not  a  fair,  as  contended 
bj  the  appellant,  and  that  no  bo7id  fide  claim  of 
right  had  oeen  shown  on  his  part,  overruled  the 
said  objection. 

The  appellant  then  called  several  witnesses,  who 
proved  that  the  said  statute  sessions  had  been  held 
at  Winterton  regularly  for  nearly  fifty  years ;  that 
at  such  statute  sessions  it  had  been  tne  custom  to 
have  stalls  on  the  highway ;  that  the  appellant's 
stall  had  been  fixed  where  it  stood  by  the  authority 
of  two  persons  appointed  by  the  Winterton  Local 
Board  to  arrange  the  stalls  as  well  aA  th.«^  o^ra^^ 
for  the  couvoniQuce  ol  \^<d  \svsX^<(^\  «!cA>(^da^  ^l^c^<^sc^ 
was  17ft.  ^m.  cl  tYia  cttma%<^  ^^w^   ^"^ea^  ^*^  '^'^ 
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public  fiftpr  the  atolls  wore  fixed,  in  nddition  to 
the  Hpace  bptwoen  the  sbillti  and  the  buililin;^. 

On  the  (lart  of  the  rcsjwndent  it  wna  contended 
that  even  if  there  were  n  piistoni  to  erect  ii  stiill  on 
thp  hipilivrny  on  the  Wintorton  statnte  day,  such 
cniitom  WH8  not  (»ood.  unless  sufficient  space  was 
left  for  the  public  to  pass :  and  ([noted  the  rases  of 
Et,c','«l  V.  JMIo^k  (l:t  L.  J.  :W0,  Q.B.).  and  Grnhi'j 
T.  ]t.;j!.-l'l  (11  L.  T.  Rep.  N.  S.,  C.  P.  270.) 

The  justices  being  of  opinion  th;it  the  said 
statute  sessions  was  not  a  fair  or  market  ivithtn 


ing  of  the  rase  quoted  b3f  the  aii|>ellnnt'i 
attorney,  and  thnt  the  stall  erected  bj  the  appel- 
lant on  the  foot[iath  was  an  obstruction  to  the 
highway  within  the  meaning  of  the  Highway  Act 
(.'>  &  6  Will.  4,  c.  -*iO,  B.  721  convicted  the  ap|>ellant. 
The  (]uestiou.s  of  law  arising  out  of  thealiovCNtate- 

AATiether  under  the  circnmstances  the  claim 
made  hy  the  appellant  wna  sufficient  to  oust  the 
justices  jurisdiction  in  the  matter  of  the  said  in- 
formation,  and  if  not,  whether  the  said  conviction 
was  legallv  and  properly  made  by  the  said  justiceB. 

Cor^(With  F!'-h}.  Q.C.)  for  the  api*llant.  con- 
tended that  as  this  was  a  legal  custom,  and  it 
ought  to  have  been  inferred  by  the  justices  to 
have  existed  from  time  immemorial,  the  .justicea 
should  have  given  effect  to  the  claim  of  right. 
Tlie  right  presumption  wna  that  the  highway  had 
been  dedicated  to  the  public,  subject  t«  the  placing 
of  these  booths  during  the  statute  sessiona. 
iViTDod  V,  Bullock.  6  Q.  B.  383. 
R.  T,  SmiHi.  4  E«p.  II. 

The  respondent  did  not  appear. 

fur.  ad,:  vilf. 

Jan.  24. — BL.iCKBnts,  J.  delivered  the  judgment 
of  the  conrt  (Blackburn  and  Quain.  JJ.V  We 
think  this  i»  not  a  case  in  which  a  clnim  of  rieht 
could  he  set  np  by  the  appelbmt.  In  the  c.isc  crfa- 
regular  market  or  fair  for  the  mile  of  goods,  there 
may  he  a  valid  right  of  persons  to  erect  stalls  in 
the  market  plueo  or  street.  But  these  statute 
sessions  are  not  on  the  fuinio  fixiting  as  a  fair  for 
the  sale  of  commodities.  The  origin  of  the  statute 
fairs  was  that  the  justices  first  fi.ted  t!io  rate  of 
wages,  and  then  not ii.'e  was  given  that  all  persons 
might  attend,  and  hire  themselves  according  to 
those  rales.  But  there  was  no  greater  reason  for 
Buying  thnt  persons  on  those  occasions  could  set  up 
stalls  and  obstruct  the  highway  than  that  they 
could  do  so  on  the  occasion  of  holding  assizes  or 
quarter  sessions.  We  think  there  could  not  be  a 
legal  origin  tor  such  a  right,  and  the  conviction 
was  therefore  proper. 

JuttgniPjil/nr  rpspondfni. 

AttomevB  for  appellant.  Scoff  and  Co. 


Jan.  27  and  2C,  1872. 

Bbo.  v.  The  Lords  of  tbb  Treasury  ;  Ex  pnrlr 

The  Justices  op  Lasc*siiibb. 

ifand/tmtu—Cnalti  of  priner-iiliMtii — Slnlnlmrij  ohU- 

gniiou  of  Lonla  of  Ihe  Trenaarii. 
By  7  Geo.  4,  c.  64.  m.  22  §■  23,  an  order'for  (Ac pay. 
meni  nf  eot1$  of  proseetilions  maij  be  made  by  Ihe 
court*  b'fore  which  Iheij  an-  trM.  By  $cd.  24 
the  order  for  payment  t>  /o  be  ituidti  by  Ihe  o^cer 
of  Ihe  cnitrt  upon  Ihft  Treasurer  of  the  eounig,  who 
i*  /herelij/'aulhoriffd  and  required  upon  tight  of 
every  twh  order  forthwHK  to  pay  (Jm-  moiieii  in 
»ueh  order  mentUmM,  and  HmH  be  alWwM  th« 


qivirler  a 


a  OF  LAirrASHiHS.      [Q.  E 


rf.  26  IhejmtiMi 


By  U^\r,  V!rf.e.b-\»».4,S-5,lhepowerofq-iar<-r 
Ki'miin-ie  hi  minlalefOgltofprngTUtlmuvitttrr,- 
ferred  In  Ik.-  iierr-l.>.-y  of  Slat.: 

By  Ihe  AhhwiI  Ap,-fC}malion  A.U  tlw  ISbll'r' 
hat  li-rH  n  ijniHl  qf  n  grout  »um  each  gearl* 
rhttrif* fnrairrhj  iiaidout  nfeounty  ralet. 

By  21'  S-  30  FiV/.  r.  3!*.  ».  14.  lefcen  any  tun  iiUn 
A'iro  tt'CH  yraiiled  to  her  ifajettu  by  na  Ad  "f 
I'artiiitHriii  In  drffixy  expente*  for  any  tpr^e 
P-ibll'- teri-!-v>.  llahall  be  Uiaf^d  for  h.'r  Mij^ 
from  lime  lo  llnii',  by  At  roycd  ord^r,  tiiuiT  't 
royid tltjii  iiiaiiiuii,eoiiiiler»ignod  by  f fw  TVwwdnr. 
lo  aiiUioniii'  niiii  '•■qitire  Ihe  Treamtry  lo  i**f.'"il 
nf  Ihe  i-rrdila  lo  be  ijrilnled  lo  Ihem  OH  the.  Etdv- 
qwr  itfeiiiiiiU,  the  tnint  which  may  be  reqaifJI 
from  time  lo  lime  lo  defray  itifh  nrjieiuw.  md 
em--^lliiy   Ihe   amonat  of  the   tumt  to  tft*^  "" 

Thf  ireniiiils  nf  ronle  nf  <^o»eealion*  in  tke  cnuBfti 

of  Loiiciml'-r,  after  having  been  dnly  tared  bji  flit 

proper  offieera,  and  paid  onl  of  Ihe  rmm/jr  ni/«. 

tP-i-B  Tflnj-ed   by   nffieerg   of  the   TreofHr^,  mi 

jutrl   of  them  tevre   ditallavKd.      The  jWwvt  ef 

Ihe  cnimly  obtained  a  rule  nisi  for  a  mdiKhaiij 

In  eninprl  Ihn  Lords  nf  Ihe   Treasury  to  pay  Ii' 

dinallnired  bnlaiire  In  their  treasurer. 

Held  that  the  Lordt  of  the  Treasury   had  mo  rijU 

lo  laie  these  costs  (^fter  they  had  beea   aUmBti  h) 

Ihe  proper nffieen  i  but  that  this  cotirt  had najuri^ 

dielinn  lo  issue  a  maiulaniiit  to  atmpd  lite  Larit 

of  the  Treasury  lo  pay  the  Imlance. 

ifiiiiisfij.  Q.C.  had  obtained  a  rule   nisi,  ealKng 

upon  the  Lords  Commiesionora  of  Her  Majeatfi 

Trea.<ury  to  ahow  cause  why  a  writ  of  maudamnt 

should   not  issue  directed  to  then,  oomraanding 

them  to  issue  a  Treasuir  minute  on  authonty  M 

the  paymaster  of  civil    contingenciea,    or   other 

proper  officer,  directing  and   authorising  him  to 

jiay,  or  cause  to  be  paid,  to  Henry  Alison,  the  tn* 

surer  of  the  county  palatineof  Lancaster,  the  sdum 

specified  and  claimed  in  affidavita  upon   which  tbe 


It  appeared  from  the   affidavita  of  the  depot* 
clerks  of  the  peace,  and  the  treasurer  of  the  Bi3 
ring  the  half  year  ending  the  31st 
Liosts  of  all  prosecationa  in  the  nid 


ty,  that  du 

is: 


Dec.  1870,  the  costs  of  all  prosecationa  ii 
county  were,  npon  the  charges  made  by  the  re- 
spective prosecutora  in  their  billa  of  costs,  dah 
taxed  by  the  proper  officers  in  the  conatr,  aaa 
under  the  direction  of  the  courts  before  whtdi  ik 
respective  cases  were  tried.  Orders  of  eooTt  a 
the  usual  form  for  the  payment  of  sums  eipmM 
for  these  prosecutions  at  aasisea  and  qoKUr 
sessions,  including  adjudications  under  the 
Criminal  Justice  and  the  Juvenile  Offenders  AcU. 
were  duly  presented  to  the  county  treasurer,  wto 
paid  the  amounts  directed  by  the  said  orden  cut 
of  the  rates  of  the  said  county.  The  accoonti  of 
those  payments,  amounting  to  67471.  11«.  M,  wiA 
all  rccei]>t8,  documents,  certificatea,  and  Toodim. 
relating  thereto,  were  transmitted  to  the  Lord*  rf 
the  Treasury  on  the  26th  Jan.  1871.  On  the  7tk 
Sept.  1871,  the  sum  of  66461.  l(t«.  3d.  was  pwd  to 
the  county  treaanrerby  the  Lords  of  thBTnsaaiJi 
the  balance  between  these  two  amounts  was  Und 
off,  and  disallowed  by  the  Board  of  ExKoinvtcf 
Criminal  Law  Accounts ;  and  Kithough  Kp^eatkm 
\  yiKW,  xoadfi  b^  the  clerks  of  tbe  peace,  both  bf 
\  \kA>\«i  «xA  ilk  ^ocwm,  "tkuk  "WnAb  of  the  V        ~ 
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refused  to  pay  this  balance,  or  any  part  of 
it,  to  the  County  Treasurer.  It  was  stated 
upon  affidavit  that  it  was  believed  the 
amount  granted  by  the  Appropriation  Act  1870  to 
defray  the  charges  for  prosecutions  formerly  paid 
out  of  the  county  rates,  and  for  other  like  charges, 
had  not  been  entirely  expended,  but  the  Lords  of 
the  Treasury  had  in  tneir  hands  a  sufficient 
amount  of  the  said  sum  to  defray  the  balance 
claimed  on  behalf  of  the  county  of  Lancaster. 

The  amounts  taxed  off  by  the  examiners  con- 
sisted of  charges  for  certificates  of  previous  con- 
yictions  in  cases  of  acquittal  or  confession  of  guilt ; 
of  oonnsers  fee  for  settling  indictment  in  a  perjury 
case,  ordered  by  Cleasby,  B. :  of  counsel's  fees  for 
consultation ;  of  the  costs  of  second  indictments 
not  mentioned  in  the  calendars ;  of  the  costs  of 
trials  of  prisoners  whose  names  did  not  appear  in 
the  calendars ;  and  of  travelling  and  other  expenses 
of  witnesses,  disallowed  for  various  reasons. 

The  Soliciior-QfrnerobL  (Jessel,  Q.  0.),  BroiV7i, 
Q.  C,  and  Archibald,  on  behalf  of  the  Lords 
ci  the  Treasury,  showed  cause. — This  is  a  case 
in  which  a  mandamits  will  not  lie.  Where  the 
Legislature  has  constituted  the  Lords  of  the  Trea- 
Borj  as  individuals,  to  be  mere  trustees  for  per- 
sons entitled  to  money  specifically  granted,  the 
licrds  of  the  Treasury  are  subject  to  the  jurisdic- 
tion of  the  courts,  but  in  no  case  can  a  court  of 
justice  interfere  with  ministers  of  the  Crown 
acting  in  that  capacity.  If  a  mandamus  could 
apply  to  a  matter  of  this  kind,  the  management  of 
the  public  funds  would  be  transferred  from  the 
ministers  of  the  Crown  to  this  court.  First, 
therefore,  this  grant  is  made  to  the  Lords  of  the 
Treasury,  as  servants  of  the  Crown,  and  they  are 
not  subject  to  a  court  of  law  concerning  it  ; 
secondly,  even  if  a  matidamns  to  the  Lords  of  the 
Treasury  were  within  this  court's  jurisdiction, 
there  is  no  statutory  obligation  upon  them  to  pay 
the  sums  here  claimed.  The  rule  asks  to  compel 
the  issue  of  a  Treasury  minute.  I.e.,  to  interfere 
with  the  executive  management  of  the  Treasury 
Office.  [CocKBCRN,  C.  J. — The  minute  is  only  the 
means  for  obtaining  payment ;  if  there  is  a  duty 
to  pay,  it  is  proper  to  ask  for  the  performance  of  a 
preliminary  step.]  But  there  is  no  duty  to  pay ; 
the  statutory  provision  relied  upon  is  that  con- 
tained in  schedule  B  of  the  Appropriation  Act 
1871  (34  &  35  Vict.  c.  89.)  *' Part  7.  Civil 
Serrices.  Class  iii.  Schedule  of  sums  granted 
to  defray  the  charges  of  the  several  Civil  Services 
herein  particularly  mentioned,  which  will  come  in 
oonrse  of  payment  during  the  year  ending  on  the 

31st  March,  l8?2,viz. :" "  No.  2.  For  prosecution 

at  assizes  and  quarter  sessions  in  England,  for- 
merly paid  out  of  county  rates,  including  adjudi- 
tions  under  the  Criminal  Justice  and  the  Juvenile 
Offenders  Acts,  sheriff's  expenses,  salaiies  to 
clerks  of  assize  and  other  ofhccrs,  and  for  compen- 
sation to  clerks  of  the  peace  under  the  Criminal 
Justice  Acts,  and  other  expenses  of  the  same 
class,  201,173^."  This  Act  is  passed  annually  with 
the  object  of  restraining  the  servants  of  the 
Crown  from  cx})ending  the  sums  voted  upon 
other  objects  than  those  specified,  but  does  not 
impose  any  duty  to  pay  the  whole  of  the  amounts. 
Inoeed  the  amounts  are  only  estimates  for  the 
Ibtmre,  and  as  appears  from  the  preamble  to  the 
Act  the  total  is  granted  to  Her  Majesty  towards 
■'^^^""g  good  the  supply.  The  title  is  "  An  Act 
to  apj^y  a  sum  out  of  the  consolidated  fhnd  to 


the  service  of  the  year  ending  31st  March,  1872, 
and  to  appropnate  the  supplies  gi*anted  in  this 
session  of  Parliament."  To  appropriate  does  not 
mean  to  set  aside  the  whole  sum  specified  for 
particular  payments,  but  to  limit  its  expenditure, 
or  so  much  of  it  as  is  necessary,  to  those  payments 
only.  [CocKBURN,  C.  J. — When  the  expenditure  is 
duly  incurred  for  the  purpose  specified,  surely  the 
Appropriation  Act  was  intended  to  provide  that 
the  expenditure  should  be  defrayed  out  of  this  sum.] 
All  that  the  Act  says  is — the  Crown  shall  not 
employ  this  sum  for  another  purpose.  It  is  not  by 
this  Act,  but  by  resolution  of  the  House  of  Com- 
mons, that  this  money  gets  to  the  hands  of  the 
Lords  of  the  Treasury:  (Exchequer  and  Audit 
Departments  Act  1866  (29  &  30  Vict.  c.  39)  s.  14). 
Thirdly,  assuming  the  Treasury  to  be  subject 
to  the  jurisdiction,  and  the  words  of  the  Act 
to  create  an  obligation  to  pay  the  whole  sum 
granted  to  the  objects  mentioned,  there  must  be  a 
discretion  inherent  to  the  grant  of  a  sum  in  gross, 
belonging  to  the  Ministers  of  the  Crown,  who  have 
the  disposal  of  it.  Mandamus  will  not  lie  against 
a  person  upon  a  matter  concerning  which  he  may 
exercise  a  discretion.  [Blackburn,  J. — Not  so: 
Where  a  discretion  is  given  by  st-atute  we  can 
compel  its  exercise.  Here,  as  the  Treasury,  by 
makmg  no  answer  to  the  affidavits,  refuse  to  enter 
upon  the  merits  of  the  claim,  wo  must  assume  that 
they  have  plenty  of  money  to  discharge  all  claims 
which  are  made  upon  them.]  The  Board  of  Ex- 
aminers of  Criminal  Law  Accounts  was  created  by 
the  Treasury  in  the  year  1857,  and  a  salary  has 
been  annually  granted  to  the  members,  by  resolu- 
tion of  the  House  of  Commons.  For  fifteen  years 
therefore,  the  practice  of  taxing  these  costs  has 
obtained,  and  the  estimates  liave  been  made  upon 
the  results  of  the  practice  ;  if  the  amounts  claimed 
by  the  counties  were  paid  in  full,  the  grant  in 
the  Appropriation  Act  would  not  be  sufficient. 
The  first  reported  case  of  a  mandamus  against 
the  Lords  of  the  Treasury  was  in  the  year  1855,  in 
the  matter  of  Wm.  Carmichael  Smyth  (4  A.  &  E. 
286).  There  the  rule  for  a  mandamus  was  made 
absolute,  but  it  was  so  made  expressly  upon  the 
ground  that  the  Lords  of  the  Treasury  had  ad- 
mitted that  the  money  for  paying  the  amount 
asked  for  was  in  their  hands,  having  been  paid  to 
them  under  an  Act  of  Parliament  for  the  use  of 
Mr.  Smyth.  There  was  no  appeal  from  such  a  de- 
cision of  this  court .  at  that  time,  but  it  appears  in 
the  argument  of  a  later  case,  viz..  Rex  v.  Lords  of 
the  Treasury,  Ex  parte  Hand  (6  N.  &  M.  512),  that 
the  decision  would  have  been  questioned  in  a  court 
of  error,  had  the  forms  of  law  permitted.  Here 
the  grounds  of  that  case  do  not  exist.  [Cockbuun, 
C.  J. — In  that  case,  as  in  this,  the  money  was  voted 
ii  other  sums.]  The  provision  then  in  force  for 
regulating  payments  by  the  Treiusury  was  4  «fe  5 
Will.  4,  c.  15,  s.  13,  which  has  been  re[)ealed  by 
29  &  30  Vict.  c.  39,  s.  46.  Coleridge,  J.,  who  took 
part  in  the  Smyth  case,  made  some  remarks  con- 
cerning it  in  the  case  of  th^  Baron  de  Bode  (6  Dowl. 
792),  and  called  attention  to  the  particular  facts 
which  were  expressly  the  reason  for  granting  the 
rule.  He  also  calls  attention  to  three  other  cases 
reported  in  the  same  volume,  as  being  con- 
sistent with  the  first,  although  in  all  of  them 
the  mandamus  was  not  allowed  to  issue. 
They  were  lie  Hand  (4  A.  &  £.  984) ;  He  Smijih 
(p.  976) ;  Ex  parte  Kicketts  Vv«  '^"^"^^^  ^'o^^^aJu^^^ 
applioatioii  -waa  moAe  \)^  -^^^  oi  mat\AA»>iv.\>A  \*^ 
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recover  an  apportionment  of  the  annuity  granted 
to  Queen  Adelaide,  the  widow  of  William  1  v . ;  but 
although  Lord  Campbell  is  reprted  (16  Q.  B.  361) 
to  have  thought  the  apphcation  for  a  mandamus 
regular,  that  opinion  cannot  be  taken  as  a  judicial 
decision,  because  the  Attorney- General  expressly 
waived  all  objection  to  the  form  of  the  remedy. 
Moreover,  at  all  events,  it  is  no  authority  for  this 
case,  for  Lord  Campbell  based  his  opinion  upon 
the  sect.  13  of  4  &  5  Will.  4,  c.  15,  which  has  been 
since  repealed.  The  last  application  of  this  kind 
for  a  7uatidomu8  was  made  against  the  East  India 
Company  to  obtain  alleged  arrears  of  pay:  (Ex 
yuric  K'tpiei-y  18  Q.B.  ()\:>2.)  All  the  previous  cases 
were  there  reviewed  by  Lord  Camplx'U,  and  the 
court  refused  the  rule.  In  the  argument  of  Ellis 
V.  E'irl  Orel/  (6  Sim.  220),  a  case  in  the  Exchequer, 
not  reported,  Oldlmm  v.  Tlie  Lords  Coiniuisniont'rs 
of  the  Treasury,  was  mentioned,  in  which  the 
assi^ee  of  a  pension  filed  a  bill  to  compel  the 
Lords  of  the  Treasury  to  pay  him  a  new  i)ensi(m 
which  had  been  gnmted  by  the  king  in  lieu  of  the 
assigned  pension  which  had  been  revoked.  Graham, 
B.,  who  delivei*ed  the  judgment  of  the  court,  said, 
**  This  bill  proceeds  on  the  ground  of  the  funda- 
mental jurisdiction  of  the  court  over  the  consoli- 
dated fund ;  and  the  purj)ose  of  the  bill  is  to  call 
on  the  court  to  dispose  of  the  money  which  has 
been  placed  by  Parliament  at  the  disposal  of  the 
king  himself.  The  jurisdiction  of  the  Court  of 
Exchequer  extends  only  to  the  reaching  the  moneys 
which  come  into  the  Treasury,  while  they  are 
111  transitu ;  but  after  Parliament  has  disposed  of 
them,  and  they  have  reached  their  destination,  the 
jurisdiction  of  the  barons  ceases;  and  here  the 
king  alone  can  order  the  payment  of  the  money. 
The  money  is  granted  to  the  king,  his  assessors 
and  assigns,  and  the  king  himself  must  be  sued  by 
petition  of  right,  if  this  money  is  to  be  got  at. ' 
There  are  several  American  authorities  to  the  same 
ellect,  and  they  may  \yd  taken  as  of  greater  weight 
against  the  jurisdiction  here  claimed  than  the 
EngUsh  cases,  for  the  ministers  in  that  country 
occupy  positions  of  more  direct  and  independent 
power  than  the  heads  of  departments  here. 
Brashcor  v.  Mason  (6  Howard's  Rep.  Sup.  Ct. 
U.  S.  i'2)  was  a  rule  for  a  mandamus  to  compel  the 
United  States  Secretary  of  the  Navy  to  hand  over 
arrears  of  imy  to  an  officer  of  the  Texan  navy, 
alleged  to  have  accrued  after  the  annexation  of 
Texas.  Nelson,  J.,  in  delivering  the  opinion  of  the 
court  said  at  p.  IW,  *•  The  Constitution  provides 
tluit  no  money  shall  be  dmwn  from  the  Treasury 
but  in  consequence  of  appropriations  made  by 
law.  (Art.  1,  s.  i».)  And  it  is  declared  by  Act  of 
Congress  (3  Stats,  at  Large,  p.  t)89,  s.  3),  that  all 
moneys  appropriated  for  the  use  of  the  war  and 
navy  departments  shall  be  drawn  from  the  Trea- 
sury by  warrants  of  the  Secretary  of  the  Treasury, 
upon  the  requisitions  of  the  seci*etaries  of  these 
depailments,  countersigned  by  th'>  second  comp- 
troller. And  by  tlie  Act  of  1817  (3  Stats,  at 
Liirge,  p.  367,  ss.  8,  0),  it  was  ma<le  the  duty  of 
the  comptrollers  to  countei*sign  the  warrants  only 
in  c'ases  when  they  shall  be  warranted  by  law. 
And  all  warmnts  drawn  by  the  Secretary  of  the 
Treasury  upon  the  trejisui'er  shall  specify  the  par- 
ticular appropriations  to  which  the  same  shall  be 
charged  ;  and  the  moneys  paid  by  virtue  of  such 
wamwtB  shall  in  conformity  therewith,  be  charged 
to  such  appropriations  in  the  books  kept  by  the 
comptrollers ;  and  the  sums  appropriatea  for  oacVk 
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branch  of  expenditure  in  the  several  departmenti 
shall  be  solely  applied  to  the  objects  for  whidi 
they  are  respectively  appropriated,  and  no  othen : 
(2  Stats,  at  Large,  d.  535,  a.  1.)  In  the  case  of 
Mrs.  Decatur  v.  Paulding  (14  Peters,  497)  it  wii 
held  by  this  court  that  a  mandamhut  would  not 
lie  from  the  circuit  court  of  this  district  to  the 
Secretary  of  the  Navy  to  compel  him  to  paj 
to  the  plaintiff  a  sum  of  money  claimed  to  be 
due  to  her  as  a  pension  under  a  resolution  of 
Congress.  There  was  no  question  as  to  the 
amount  due,  if  the  plaintiff  was  properly  entitled 
to  the  pension;  and  it  was  made  to  appeur 
in  that  case  affirmatively  on  the  applicttioii 
that  the  pension  fund  was  ample  to  satisfy  the 
claim.  The  fund  also  was  under  the  control  of  the 
secretary,  and  the  moneys  payable  on  his  omi 
warrant.  Still  the  court  refused  to  inquire  into 
the  merits  of  the  claim  of  Mrs.  D.  to  the  pension, 
or  to  determine  whether  it  was  rightfolly  withheld 
or  not  by  the  secretary  on  the  ground  that  the 
court  below  had  no  jurisdiction  over  the  case,  and 
therefore  the  question  not  proi)erly  before  thi« 
court  on  the  writ  of  error.  The  court  say  that  the 
duty  required  of  the  secretary  by  the  resolution 
was  to  be  i>eri'orn)ed  by  him  as  the  head  of  one  of 
the  executive  de])artments  of  the  Government  in 
the  ordinary  discharge  of  his  official  duties ;  that  in 
general  such  duties,  whether  imposed  by  Act  of 
Congress  or  by  resolution,  are  not  mere  mmisterial 
duties ;  that  the  head  of  an  executive  department 
of  the  Grovemment,  in  the  administration  of  the 
various  and  important  concerns  of  his  office,  is 
continually  required  to  exercise  judgment  and  dis- 
cretion ;  and  that  the  court  could  not  by  mandamHt 
act  directly  upon  the  officer,  and  guide  and  control 
his  judgment  and  discretion  in  matters  committed 
to  his  care  in  the  ordinary  discharge  of  his  official 
duties.  The  court  distinguish  the  case  from  KtndaJX 
V.  The  United  States  (12  Peters,  524),  where  there 
was  a  mandamus  to  enforce  the  performance  of  a 
mere  ministerial  act,  not  involving  on  the  part  of 
the  officer  the  exercise  of  any  judgment  or  di^ 
cretion.  The  principle  of  the  case  of  Mrs.  Decstnr 
is  decisive  of  the  present  one.  The  facts  here  are 
much  stronger  to  illustrate  the  inconvenience  and 
unfitness  of  the  remedy.  Besides,  the  duty  of  in- 
quiring into  and  ascertaining  the  rate  of  compen- 
sation that  may  be  due  to  the  officers  under  the 
laws  of  Congress,  no  payment  can  be  made  unless 
there  has  been  an  appropriation  for  the  porpoee. 
And  if  made  it  may  have  become  already  exhausted, 
or  prior  requisitions  may  have  been  issued  sofi- 
cient  to  exhaust  it.  The  secretary  is  obliged 
to  inquire  into  the  condition  of  the  fund,  and 
the  claims  already  charged  upon  it,  in  order  to 
ascertain  if  there  is  money  enough  to  pay  all  the 
accruing  demands,  and,  u  not  enou^i,  how  it 
shall  be  apportioned  among  the  parties  entitled  to 
it.  These  are  important  duties,  callins  for  the 
exercise  of  judgment  and  discretion  on  the  part  of 
the  officer,  and  in  which  the  general  creditors  of 
the  (Government,  to  the  payment  of  whose  demands 
the  particular  fund  is  applicable,  are  interested  as 
well  as  the  Government  itself.  At  most  the 
secretaiy  is  but  a  trustee  of  the  fond  for  the 
benefit  of  all  those  who  have  claims  cbai^gesUe 
upon  it ;  and,  like  other  trustees,  is  bound  to 
administer  it  with  a  view  to  the  riflhts  tad 
interests  of  all  concerned.  It  will  not  do  to  uj 
that  the  result  of  the  proceeding  by  mamdamu 
^oxM  iSti<cs^  >i}k:i9b  XhX}^  ^  tha  relator  to  his  psj»  the 
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amoant,  and  whether  there  were  aiiy  moneys  in 
the  Treasury  appUcable  to  the  demand;  for  npon 
this  ground,  any  creditor  of  the  Government 
would  be  enabled  to  enforce  his  claim  against 
it,  through  the  head  of  the  proper  department,  by 
means  of  this  writ ;  and  the  proceeding  by  man- 
dantus  would  become  as  common  in  the  enforce- 
ment of  demands  upon  the  Government  as  the 
action  of  assumpsit  to  enforce  like  demands 
against  individuals."  The  first  important  Act  of 
Parliament  relating  to  the  payment  of  taxation  of 
the  costs  of  prosecutions  was  7  CJeo.  4,  c.  64,  which 
proyidod  by  sects.  22  and  23  for  an  order  by  the 
court  for  payment  of  expenses  of  prosecutions. 
By  sect.  24  the  order  for  payment  was  to  be  made 
out  by  the  officer  upon  the  treasurer  of  the  county 
**  who  is  hereby  authorised  and  required,  upon 
sight  of  every  such  order,  forthwith  to  pay  to  the 
person  named  therein,  or  to  anyone  duly  autho- 
rised to  receive  the  same  on  his  or  her  behalf,  the 
money  in  such  order  mentioned,  and  shall  be 
allowed  the  same  in  his  accounts."  By  sect.  26 
the  justices  at  quarter  sessions  were  to  make  re- 
Kolations  as  to  costs  and  expenses  of  prosecutions. 
Cach  county  continued  to  make  regulations  for  its 
own  costs  until  1851,  when  by  14  <te  15  Vict.  c.  55, 
8.  4,  tlie  power  of  quarter  sessions  to  regulate  costs 
wa8  repealed,  and  by  sect.  5,  a  Secretary  of  State 
may  make  regulations  instead. 

Man  isty,  Q.  C.  and  Gorttt  supported  the  rule. — 
No  answer  being  made  on  behalf  of  the  Treasury 
to  the  affidavits  upon  which  the  rule  nisi  was 
^^ranted,  it  miist  be  assumed  that  there  are  funds 
in  the  management  of  the  Lords  of  the  Treasury 
sufficient  to  satisfy  all  these  demands.  It  is 
admitted  that  no  remedy  except  niandamns  exists, 
by  which  the  justices  of  counties  can  recover  from 
the  Treasury  the  balance  of  these  costs  disallowed 
by  the  examiners.  It  seems  that  down  to  the 
year  1 752  there  f^xisted  no  provision  for  the  costs 
of  pro.secutions.  In  2  Hale's  Pleas  of  the  Crown, 
282,  it  is  said,  "  That  which  is  a  gi-eat  defect  in 
this  part  of  judicial  administration  is,  that  there  is 
no  power  to  allow  witnesses  their  charges,  whereby 
many  times  more  persons  grow  weary  of  atten- 
dance, or  bear  their  own  charges  therein,  to  their 
great  hindrance  and  loss."  fiy  25  Geo.  2,  c.  36, 
the  reasonable  expenses  of  prosecution  for  any 
felony  were  to  be  allowed  to  the  prosecutor  out  of 
the  county  stock,  if  he  petitioned  the  judge  for 
that  purpose ;  and  by  27  Geo.  2,  c.  3,  poor  persons, 
bound  over  to  ^ve  evidence  were  likewise  entitled 
to  be  paid  then-  charges,  as  well  without  convic- 
tion as  with  it.  By  7  Geo.  4,  c.  di,  the  expenses 
of  prosecutions  Ttere  to  be  regulated  by  justices  at 
quarter  sessions.  Nine  years  afterwards,  in  the 
Appropriation  Act  1835  (5  &  6  Will.  4,  c.  80),  sect. 
17,  there  is  an  allowance  of  **  110,000Z.  for  charges 
hitherto  paid  out  of  county  rates  for  1835."  This 
amount  was  granted  for  the  purp)ose  of  dis- 
charging by  the  country  half  of  the  costs  in- 
curred by  the  several  counties.  In  the  year  1846, 
tlie  grant  by  the  Appropriation  Act  (U  &  10  Vict. 
c.  116,  8.  18.  was  23i),000Z.  for  "charges  formerly 
paid  out  of  county  rates."  Tliis  was  to  the  31st 
March  18 17,  and  the  grant  waii  made  to  cover  the 
whole  of  the  costs  of  prosecutions  incurred  by  the 
counties.  Li  1847  the  grant  for  the  remainder  of 
the  year  was  ::{88,000/. ;  the  grant  for  1848  was 
348,O00L ;  in  1849,  258,000^ ;  in  1850,  240,000/. ; 
in  1851,  200,000/.  In  this  year,  by  14  &  15  Vict. 
c.  55»  B8. 4  &  5^  the  power  of  regulating  the  coHts 


of  prosecutions  was  transferred  from  the  quarter 
sessions  to  the   Secretary  of  State,  and  lists   of 
costs   were   framed  by   Sir    George   Grey   under 
these  provisions  on  i:*th  Feb.  1858,  and  on  14th 
Feb.  Ib63.     In  the  year  1857,  and  for  several  pre- 
vious years,  the  amount  appropriated  for  prosecu- 
tions at  assizes  and  quarter  sessions  was  250,000/. 
In  the  year  1858,  the  lirst  after  the  appointment  of 
the  Board  of  Examiners  of  Criminal    Costs,  the 
amount  was  150,000/.;   in  1860,   100,000/.     This 
amount  increased  in  subsequent  years,  and  other 
charges  were  included  in  the  appropriation ;  the 
words  in  the  Consolidated  Fund  (Appropriation) 
Act  1870  (33  &  34  Vict.  c.  1»6),  Schedule  B,  Part  7, 
under  which  this  claim  is  made,  are  *' Civil  Services 
— Class  iii.     Schedule  of  sums  granted  to  defray 
the  charges  of  the  several  Civil  Services  herein  par- 
ticularly mentioned,  wliich  will  come  in  course  of 
Sayment    during    the  year  ending  on  the   31st 
larch  1871 ;  viz. :"...."  2.  For  prosecutions  at 
assizes  and  quarter  sessions  in  England,  formerly 
paid  out  of  county  rates,  including  adjudications 
under  the    Criminal    Justice    and    the    Juvenile 
Offenders    Acts,    sheriffs'    expenses,    salaries    to 
clerks  of  assize,  and  other  officers,  and  for  com- 
pensation   to    clerks    of    the    peace     under    the 
Criminal  Justice  Acts,  and  other  expenses  of  the 
same  class,  200,633/."  [Cockburx,  C.  J. — You  need 
not   trouble  yourselves    to    argue   any    question 
except  our  jurisdiction  to  interfere.]     At  present 
then  it  will  be  sufficient  to  show  that  this  is  a  case 
for  a  return  to  the  mand^xniiis ;  on  that  point  there 
is  no  distinction  between  this  matter  and  that  of 
Smyth  (4  A.  &  E.  286).    Although  sect.  13  of  4  &  5 
Will.  4,  c.  15,  s.  13,  has  been  repealed,  its  provi- 
sions are  re-enacted  in  2'J  &  30  Vict.  c.  39,  s.  14, 
which  is,  "  When  any  sum  or  sums  of  money  shall 
have  been  granted  to  Her  Majesty  by  a  resolution 
of  the  House  of  Commons,  or  by  an  Act  of  Parlia- 
ment, to  defray  expenses  for  any  specified  public 
services,  it  shall  be  lawful  for  Her  Majesty  from 
time   to  time,    by   her    Royal    order    under   the 
Koyal  sign  manual,  countersigned  by  the  Trea- 
sury,   to   authorise  and  re(iuire  the  Treasury  to 
issue,  out  of  the  credits  to   be  granted  to  them 
on   the  Excheciuer   accounts   as   hereinafter  pro- 
vided,   the   sums   which  may   be    required   from 
time  to  time  to  defray  such  expenses,  not  exceed- 
ing the  amount  of  the  sums  so  vot<3d  or  granted." 
By  paying  some  of  the  charges  for  those  prosecu- 
tions the  Lords  of  the   Treasury  admit   that  all 
necessary  preliminaries  required  by  this  Act  have 
been  completed,  and  that  they  hold  the  money  for 
the  purpose  to  which  it  is  appropriated.   By  sect.  6 
of  14  &  15  Vict.  c.  55,  "the  amount  of  such  costs, 
expenses,  or  compensation,  shall  be  ascertained  by 
the  proper  officer  of  the   court,  according  to  the 
regulations  made  under  this  Act." 

CocKBUJiN,  C.J. — If  this  Ciise  were  one  in  which 
we  in  this  court  could  exercise  jurisdiction,  we 
should  not  hesitate  to  grant  a  mundavins.  Nothing 
can  be  more  anomalous  and  unsatisfactory  than 
the  present  system  of  allowing  the  costs  of  prose- 
cutions. Everj'one  will  agree  that  the  expenses 
of  prosecutions  ought  to  be  borne  by  the  public. 
It  18  essential  that  these  costs  should  not  fall  on 
the  persons  who  have  suffered  individual  injuries, 
which  are  injuries  to  the  public  also ;  because  ex- 
perience shows  that  if  the  expense  is  to  fall  on 
individuals  they  will  not  prosecute  effectively. 
The  old  system  was  tliat  the  Qjci«Xa»  >fe\\w3\^  Vkss^ 
paid  out  ol  tiYie  i»\Ai&  xi^XL  \Xi'^  wsviaxvij^^  ^\A. 
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they  were  taxed  by  proper  oflScers.  As  far 
back  as  1836  this  arrangemeDt  was  altered,  and  it 
was  settled  that  half  the  expenses  should  be  paid 
out  of  the  revenue  of  the  country,  and  in  1847  the 
whole  of  the  cxj>enses  were  thrown  upon  the  re- 
venue. The  same  system  of  taxation,  however, 
still  continued,  and  the  same  officers  conducted  it 
— that  is,  the  clerks  of  the  peace  or  the  clerks  of 
assize.  The  Lords  of  the  Treasury,  however, 
thought  proper  to  introduce  an  excrescence  upon 
the  law.  They  have  taken  upon  themselves  for 
the  last  fourteen  years  to  review  the  taxation  by 
the  proper  officers.  I  am  far  from  saying  that  the 
taxation  of  costs  ought  not  to  be  vigorously  con- 
ti'oUed.  It  would  be  a  monstrous  abuse  if  pro- 
secutors were  allowed  by  taxing  officers  to  extort 
from  the  public  purse  money  not  properly  ex- 
pended ;  but  it  is  a  very  difl'erent  thing  indeed  to 
say  that,  instead  of  taxing  on  the  spot,  where  all 
the  circumstances  attondmg  the  prosecution  are 
known,  and  aft<»r  the  matter  had  been  properly  in- 
vestigated by  the  proper  officers,  two  gentlemen 
sitting  in  London  should,  by  the  sole  authority  of 
the  Treasury,  review  the  taxation  and  strike  off 
whatever,  in  tlie  exercise  of  their  discretion,  they 
should  think  fit  to  disallow.  I  am  at  a  loss  to  con- 
ceive what  is  their  supposed  authority  to  tax  and 
disallow  bills  already  properly  allowed.  The 
nionsti*ous  inconvenience  of  such  a  course  is 
palpable.  Such  gentlemen  are  naturally,  in  order 
to  show  the  usefulness  of  their  office,  disposed, 
whenever  they  have  opportunity,  to  disallow  items. 
But  they  can  not  have  the  same  means  of  forming 
a  proper  judgment  as  those  who  tiixed  the  bills  on 
the  spot,  and  who  are  acquainted  with  all  the  cir- 
cumstances. It  seems  monstrous  and  anomalous 
that  when  the  court  before  which  the  criminal 
actions  have  been  prosecuted  think  it  neces- 
sary, for  the  due  administration  of  justice, 
to  order  particular  expenses  to  be  paid,  that  then 
tw)  gentlemen  sitting  in  London  should  over- 
ride the  authority  of  the  court.  It  is,  how- 
ever, quite  another  thing  to  say  that  this 
court  hiis  jurisdiction  to  interfere  with  it,  and  it 
is  not  because  it  may  be  an  nasatisfactory  state  of 
things  that,  therefore,  there  is  any  remedy  except 
by  petition  to  the  Queen  or  to  Parliament.  We 
must  start  with  this  unquestionabe  principle,  that 
where  a  duty  has  not  been  performed  by  the 
Crown,  this  court  aumot  affect  to  have  any  power 
to  command  the  Crown  to  do  it.  The  thing  is 
out  of  the  question.  We  are  the  court  of  the 
Sovereign,  and  have  no  power  to  command  the 
Crown.  And  where  persons  are  acting  as  servants 
of  the  Crown  they  may  be  amenable  to  the  Crown, 
whose  servants  they  are,  but  not  to  us  in  the 
exercise  of  our  ])rcix)gative  jurisdiction.  Therefore 
the  question  comes  to  this — whether  the  Lords  of 
the  Treasuiy,  when  this  money  gets  into  their 
hands,  receive  it,  and  are  bound  to  apply  it,  as  the 
servants  of  the  Crown.  Now  there  can  be  no 
doubt  that  we  must  look  upon  them  as  the 
servants  of  the  Crown.  The  money  is  voted  by 
rarliament  to  the  Crown.  It  is  true  that  the 
money  is  appropriated  to  a  specific  purj)ose,  and  it 
can  be  applied  to  no  other.  It  is  also  true  that 
the  particular  mode  of  obtaining  the  money  is 
prescribed  W  statute.  But  when  the  money  is 
paid  to  the  Treasury'' it  is  paid  to  them  as  the  ser- 
vants of  the  Crown  ;  and  though,  according  to  the 
Appropriation  Act,  they  were  l>()un<l  to  apply  the 
money — upon,  proper  vouchera  being  produced — 


to  the  pa3rment  of  these  costs,  and  bad  no  aatho- 
thority  to  retax  the  costs,  still  I  cannot  see  anj 
duty  on  them  to  do  what,  no  doubt,  they  ought  to 
have  done,  except  as  servants  of  the  Grown,  in 
which  capacity  alone  they  received  the  money. 
Though,  therefore,  I  think  they  have  made  a  grart 
mistake,  and  though  I  think  the  present  state  d 
things  extremely  anomalous  and  onsatiafactoiy,  I 
regret  to  say  that,  according  to  the  true  principle 
on  which  this  court's  prerogative  jonsdictioD 
is  and  ever  has  been  and  ought  to  be  administered, 
I  do  not  see  how  we  can  issue  the  writ  of  manda- 
mus. The  duty  of  the  Treasury  is  a  duty  tbej 
owe  to  Parliament  and  the  Crown,  and  we  cannoi 
enforce  it  in  any  legal  proceeding. 

Blackburn,  «f. — I  have  come  to  the  same  con- 
clusion. If  we  had  power  to  grant  the  writ,  I  think 
it  would  be  right  to  issue  it,  as  the  Treasuiy 
have  undoubtedly  made  a  mistake.  The  House  of 
Commons  ha\'e  the  exclusive  control  over  the 
public  purse.  The  House  of  Lords  is  practicaUj 
without  authority  in  such  matter,  Now,  so  long 
as  any  provision  of  the  House  of  (/ommons  is,  so 
to  speak,  in  Jit'n\  it  cannot  be  brought  into  this 
court,  but  where  the  money  is  once  fi^ranted,  the 
matter  is  then  a  bygone  thing ;  it  has  become  an 
Act  of  the  Legisla*tui*e,  and  we  most  construe  it 
The  Appropriation  Act  of  1871  regulates  what  is 
to  be  done,  and  cjui  be  altered  only  by  the  Sang, 
Lords,  and  Commons.  The  Commons  have  bj 
that  Act  power  to  vote  nothing  but  what  wis 
heretofore  payable  out  of  the  county  rates. 
Now,  what  does  that  mcanP  Notwithstanding 
the  contention  of  the  Solicitor  -  General,  my 
view  is  still  unshaken  that  the  meaning  is  this, 
viz.,  that  when  once  these  sums  have  been 
duly  taxed  by  the  proper  officer  the  county  is 
bound  to  pay  them.  The  officers  may  have  beoi 
liberal,  or  they  may  have  been  stingy,  but  the 
county  is  bound  to  pay  what  they  baye  allowed. 
Then  the  effect  of  the  Appropriation  Act  was  to 
indemnify  the  county  against  expenses,  whidi 
they  arc  still  bound  to  pay,  but  which  they  would 
not  be  recouped,  but  for  tuis  Act.  The  meaning, 
then,  is,  the  money  should  be  applied  to  pay  those 
costs  which  the  counties  have  been  obliged  to  pay. 
What  was  done,  in  fact,  was  this,  though  a  parti- 
cular bill  had  been  duly  incurred  and  taxed  on  the 
existing  law,  and  consc(iuently  the  county  was 
bound  to  pay  it,  the  Treasury  have  assumed  to 
advise  Her  Majesty  not  to  appropriate  money  to 
pay  back  this  sum  to  the  county.  Now  that 
seems  to  me  very  bad  advice,  being  in  effect  advice 
to  disregard  an  Act  of  Parliament.  There  is  a  dif- 
ference, however,  between  bad  advice  and  malicioiis 
advice.  Here,  no  doubt,  the  advice  was  honest, 
though  no  intelli^ble  ground  has  been  shown  for 
it,  but  it  was  advice  that  ought  not  to  baye  been 
given  and  ought  not  to  have  been  followed.  Had 
there  been  a  statutory  obligation  upon  the  Trea- 
sur}',  I  think  we  ought  to  have  granted  a  maii- 
ihumiH,  for  I  think  that  the  treasurer  of  the  coan^ 
rate,  who  has  been  obliged  to  pay  the  sum  origi- 
nally allowerl.  has  a  clear  pecuniary  interest,  am 
is  therefore  entitled  to  say  that  he  is  grieved  bj 
this  conduct  of  the  Treasury,  and  is  the  prmr 
person  to  promote  i)roceedings  in  this  court.  But 
It  is  a  general  principle  of  all  law  that  where  theie 
is  an  obligation  upon  a  principal  it  cannot  be  en* 
forced  against  the  servant.  Mandamu9  will  not  lie 
against  a  servant  of  a  railway  oompanT,  becaoM 
the  company  which  employ  him  baye  failed  to  ftilfil 
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daty.  There  is  also  the  familiar  case  of  snr- 
8  or  highways,  where,  though  the  parish 
it  be  made  liable,  neither  can  they. 
law  does  not  emoloy  a  majidamus  to 
36  a  duty  of  the  Queen,  and  where  her 
Qts  are  merely  authorised  by  her,  we 
}f  enforce  such  an  obligation.  Such  is  the 
>f  all  the  cases  fi-om  the  time  of  the  case  of 
?08t  Office,  in  Lord  Holt's  time,  where  he 
ed  himself,  but  where  it  was  held  that  the 
oaster-Greneral  was  not  liable  for  non-delivery 
ters  by  a  carrier.  So  also  it  has  been  held 
the  party  aggrieved  could  not  sue  the  Queen 
J  captain  of  a  man-of-war  for  running  down 
er  vessel.  Where  the  wrong-doer  is  the 
at  of  the  Queen,  and  the  duty  is  to  her  and 
e  House  of  Commons,  and  nothing  more, 
a  mandamus  to  enforce  that  duty  cannot  go. 
wherever  the  duty  is  imposed  by  Act  of 
imeut,  I  must  disclaim  the  doctrine  of  the 
tor-Greneral  that  any  person,  however  high 
ation,  is  not  amenable  to  the  jurisdiction  of 
ourt.    That  is,  wherever  there  is  a  duty  to 

persons,  but  I  cannot  fiud  that  such  is  the 
lere.  No  doubt  in  Smyth's  case  it  appears 
Lord  Campbell,  then   A.ttorney- General,  ad- 

the  Crown  to  yield,  and  in  the  case  of 
V.  Lortls  of  Treasiuy  (16  Q.  B.  357),  he 
;ht  the  13th  section  of  3  &  4  Will.  4,  c.  15, 
k  specific  duty  on  the  Crown.  But  that 
is,  perhaps,  doubtful,  and,  at  all  events, 
statute  is  now  repealed.  Mr.  Grorst  argued 
great  ingenuity  that  the  statutes  now  in 
impose  a  statutory  duty  upon  the  Treasury 
)  public ;  yet  I  was  unable  to  see,  in  following 
tarough  the  several  sections,  but  that  the 
y  is  granted  to  the  Queen,  and  there  is 
ng  to  show  that  the  Lords  of  the  Treasury 
ore  amenable  to  third  parties  than  servants 
money  placed  in  their  hands  to  pay  weekly 
or  with  a  credit  at  a  banker's,  who  clearly 
it  be  proceeded  against  for  not  applying  it  as 
ied.  On  that  ground  only,  therefore,  I  think 
Qnot  let  this  m^andamits  go. 
LLOR,  J. — I  am  of  the  same  opinion.  The 
b  Acts  of  Parliament,  have  made  no  change 
)  relation  of  ministers  to  the  Crown ;  though 
dalousy  of  Parliament  has  defined  the  con- 
is  within  which  they  are  to  act,  and 
jses  an  indirect  authority  over  them.     Still 

a    clear   principle    that  we    cannot    make 

perform    a     duty    which     they    owe     to 
hrown.      But  I  entertain    no    doubt  what- 

that  the  money  really  belongs  to  the 
ies.  I  remember  when  the  first  remission 
ntroduced  by  Sir  Robert  Peel  as  a  set-ofP 
i  landed  interest.  First,  the  scale  was  settled 
justice,  with  consent  of  a  judge  of  assize; 
vards  the  justices  had  power  to  settle  the 
of  costs,  and  a  competent  person  was  sent 
I  to  look  after  the  taxation  in  the  interests  of 
iiblic.  But  now,  when  the  costs  are  taxed, 
is  an  obligation  on  the  county  to  pay  them 
I  they  cannot  resist.  There  is  no  power  by 
>  review  that  taxation  when  once  made.  The 
t  of  the  authority  of  the  Treasury  is  to  require 
r  vouchers  that  the  money  so  taxed  has  been 
5t  paid.  The^  have  got  money  from  Parlia- 
for  the  specific  purpose  of  ciefraying  these 
ses.  The  true  construction  of  the  Act  is  that 
inds  rated  are  appropriated  to  the  payment 
■oms  80  &r  as  they  go ;  and  I  am,  there- 


fore, entirely  of  opinion  that  the  Treasury  have 
misunderstood  its  duty  in  altering  the  quantum ; 
but  for  the  reasons  already  stated,  I  think  we  can- 
not grant  a  mandamus. 

Lush,  J. — I  am  of  the  same  opinion.  The  ap- 
plicants have  failed  to  make  out  any  duty  between 
the  Treasury  and  them.  The  Treasury  is  not 
accountable  to  this  court,  and  there  is  nothing  in  the 
Acts  to  make  them  so.  I  think,  nevertheless, 
their  practice  of  retaxiug  and  reducing  the  sums 
allowed  is  a  violation  of  the  Act  of  Parliament. 
Before  1865,  I  should  have  had  greater  difficulty 
in  saying  what  the  meaning  of  the  Appropriation 
Act  was,  whether  of  the  whole  or  of  part  of  the 
sum  allowed ;  but  the  words  of  those  Acts  have 
been  altered  since  then,  I  presume  intentionally. 

CocKBURN,  C.J. — I  may  aad  that  there  could  be 
no  objection  to  the  sending  officers  by  the  Treasury 
to  assist  in  and  control  the  first  taxation  of  costs, 
as  was  done  when  the  system  of  regulation  by  the 
Secretary  of  State  commenced.  Or  steps  might 
be  taken  to  secure  more  consistent  taxation 
throughout  the  country,  by  means  of  more  definite 
regulations.  When,  however,  the  taxation  has 
been  completed  by  proper  officers,  the  Treasury 
can  have  no  right  to  tax  the  costs  again. 

Rme  discharged. 

Attorneys  for  applicants,  Eidsdale,  Graddodc  and 
Ridsdale,  for  Burchall,  Wilson,  and  HuUon, 
Preston. 

Attorney  for  defendants,  The  Solicitor  to  the 
Treasury. 

BAIL  COVBT. 

Reported  by  John  Ross,  Esq.,  Barriater-at-Law. 


Tuesday,  Jan.  30, 1872. 

(Before  Blackburn  and  Quaix,  JJ.) 

WiLLacER  V.  The  Mayor,  Aldermen,  and  Burgesses 

OF  Liverpool. 

5^6  WiU.  4s,  c.  76  {Municipal  Corporation  Act) — 
Police — Costs  of  prosecution  to  vindicate  charac-ter 
— Borough  fund — Certiorari. 

Articles  having  appeared  in  a  newspaper  sensuring 
an  inspector  of  hm'ough  poli<:e,  an  intimation  wa>s 
given  to  him  by  tlie  watch  committ-ee  thai  lie 
ought  to  take  steps  to  vindicate  his  character, 
whereupon  lie  instituted  proceedings  in  a  police 
court  for  libel  against  the  publisher  oftlie  news* 
paper  which  were  witlidrawn  upon  an  apology 
being  rrusde  at  the  stiggestion  of  the  ina/jistrate. 

The  waich  committee  made  an  order  for  the  pay' 
ment  to  the  iyispector  out  of  tlie  borough  fund  of 
tlie  costs  he  had  incurred  in  the  ahove-mentioned 
proceedings ;  and  tlie  council  of  the  borough  con* 
firmed  the  order. 

A  ride  nisi  far  a  writ  of  certiorari  to  bring  up  and 
qiMsh  the  order  luzving  been  granted  on  the  a/ppli" 
cation  of  tlie  publisher  of  tlie  newspaper,  wno,  as 
a  ratepayer,  objected  to  the  payment: 

On  cause  sliown : 

Held,  thai  the  paym^ent  was  not  such  as  the  Waich 
Committee  were  by  the  Municipal  Corporaiion  Act 
(5  A  6  WUl.  4,  c.  76)  authm^ised  to  order,  and 
that,  therefore,  the  nde  m,ust  be  made  aJbsoVute, 

Rule  calling  upon  the  Town  Council  of  the 
borough  of  Liverpool  to  show  cause  why  a  writ  of 
ceiiiarari  should  not  issue  to  bring  up  an  order  or 
resolution  of  the  town  council  dated  the  5th  April 
1871,  whereby  the  sum  of  dlL  10s,  was  orderea  to 
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be  paid  to  Christopher  Southwell  to  reimburse 
him  the  costs  incurred  in  a  prosecution  for  libel 
against  Charles  Willmer. 

It  appeared  from  affidavits  used  on  the  motion 
for,  and  argument  of  the  rule,  that  Southwell  was  an 
in8i)ector  of  the  Liverpool  Borough  Police  Force, 
and  had  been  in  that  capacity  employed  in  the  in- 
spection of  public- houses,  and  it  was  part  of  his 
duty  to  make  inquiries  as  to  the  character  of  per- 
sons who  apphed  to  the  justices  of  the  borougn  for 
victuallers'  licences. 

Acting  on  information  which  eventually  proved 
to  be  incorrect,  he  recommended  an  applicant  at 
a  licensing  sessions  as  a  fit  and  proper  i)erson 
to  receive  a  licence.  The  inspector  had  known 
the  applicant  some  years  before,  and  was  then 
aware  that  he  was  not  of  good  character,  but  had 
forgotten  the  fact  when  he  made  the  favourable 
report  to  the  licensing  justices. 

Several  articles  subsequently  appeared  in  a 
n*^wspaper  of  wliich  Charles  Willmer  was  pro- 
prietor and  publisher,  containing  serious  reflec- 
tions on  the  conduct  of  the  inspector  in  the  above- 
mentioned  matter.  An  intimation  was  given  to 
the  latter  by  the  members  of  the  watch  committee 
as  well  as  by  the  head  constable  of  Liverpool  that 
it  was  his  duty  to  vindicate  his  chanicter ;  where- 
upon he  took  proceedings  for  libel  against  the  de- 
fendant in  the  Liverpool  Police  Court.  On  the 
suggestion  of  the  magistrate  there  presiding  an 
apology  was  made  by  the  defendant  and  ac-cepted 
on  the  part  of  the  prosecution. 

The  inspector  afWrwai'ds  mjide  an  api)lication  to 

the  watch  committee  that  the  legal  exi^nses  he 

had  been  put  to  in  clearing  his  character  from  the 

'  asi)er8ions  of  the  defendant,  might  Ije  repaid  to 

him. 

On  the  lith  March  1871  the  watch  committee 
passed  a  resolution  t^)  reimburse  Southwell  the 
costs  which  he  had  incurred  in  the  aforesaid  pro- 
ceedings for  libel. 

On  the  '^th  April  following  the  resolution  was 
confirmed  by  the  town  council,  who  oi*derc<l  the 
treasurer  of  the  borough  fund  to  make  the  payment 
resolve<l  upon  by  the  watch  committee.  The 
borough  was  then  jK)ssessed  of  a  surplus  fund 
more  than  sufficient  to  satisfy  the  amount,  derived 
from  sources  other  than  rates,  and  available  for 
the  public  benefit  of  the  inhabitants  and  improve- 
ment of  the  borough. (rt) 

(a)  By  5  &  6  Will.  4,  c.  76  (The  Municipal  Corporation 
Act),  8.  70, ''  The  cooncil  of  a  borough  are  required  to  ap- 
point a  sufficient  number  of  their  own  body,  wno,  together 
with  the  mayor,  shall  be  the  watch  committee,  of  whom 
three  shall  be  a  quorum  ;  and  the  watch  committee  are  re- 
quired to  appoint  a  sufficient  number  of  fit  men  to  be 
sworn  in  and  to  a"t  as  constables." 

By  sect.  77,  *'The  watch  committee  mav  from  time  to 
time  frame  such  regulations  as  they  shall  deem  expedient 
for  preventing  neglect  or  abuse,  and  for  rendering  such 
constables  efhcient  in  the  discharge  of  their  duties  ;  .  .  *' 

Sect.  82  enacts  "  That  the  treasurer  of  every  borough, 
appointed  under  this  Act.  shall  pay  to  the  constable^  of 
such  borough  appointed  under  this  Act,  such  salaries, 
wages,  and  allowances,  and  at  such  periods  as  the  watch 
commmittee  for  such  borough  shall,  subject  to  the  appro- 
bation of  the  council,  direct,  and  the  council  shall  order 
to  be  paiil  also  any  extraordinary  exx)ensc8  which  su'h 
persons  shall  appear  to  have  necessarily  incurred  in 
apprehending  offenders,  and  executing  the  orders  of  any 
justice  of  the  peace  having  jurisdiction  within  such 
borough,  such  expenses  having  been  first  examined  and 
Approved  by  soch  justices ;  and  the  said  treasurer  shall 
bIbo  pay  Buch  further  snms  as  the  watch  comm\tA«e  eh&U, 
Mubjeot  to  the  Approbation  of  the  oounoil,  award  to  any 


Willmer,  as  a  ratepayer  of  the  boroagh^fonnal^ 
objected  to  the  payment  ordered ;  and  upon  his 
motion,  by  counsel,  the  above  rule  wae  grant«d, 
against  which 

Mihvardj   Q.  C.  and  HerscheU  showed  cause.— 
The   Words   in   sect.   82,   "all   other  charges  and 
expenses  which  the  watch  committee  shall,  subject 
to  the  approbation  of  the  council,  direct  to  be  paid 
for  the  purposes  of  the  constabulary  force  .  .  .  ." 
are  comprehensive  enough  to  include  the  payment 
in  question.     In  Reg,  v.  Thompsoth  (4  Q.  B.  f*Cn.»; 
5  Q.  B.  477),  it  was  held  that,  under  the  above 
section  the  council  of  a  borough  cannot  m^e  an 
order  that  the   treasurer  shall  pay  the  costs  of 
defending  borough  constables    on   a   prosecation 
incurred  by  them  in  the  discharge  of  their  duty. 
Such  order  must  be  made  by  the  watch  committer, 
with  the  approbation  of  the  council,  and  Patte- 
son,  J.  said,  "  I  am  far  from  saying  that  the  watch 
committee  might  not  have  ordered   payment  of 
these  expenses  under  sect.  82  ;  but  they  have  not 
done    it."      Here,  however,   they  have    done  so 
with  the  approbation  of  the  council,  and  it  there-  • 
fore  follows  that  the  order  is  valid.     These  were 
the  ordinary  expenses  of  keeping  the  police  foroe 
in  good  repute,  and,  as  there  was  a  surplus  of  the 
borough  fund,   it  could  "  be  applied  under  the 
direction  of  the   council,  for  tna  public  benefit 
of  the  inhabitants  "  by  sect.  92  (i^v/.  v.  The  Jtfayt/r 
of  Shiffidd,   L.    Rep.   6   Q.   B.   ty:l2),  and  conse- 
quently to    defraying    th«»se    costs,    which  were 
incnrrcil  for  the  sake  of  the  inhabiUints  who  are 
assuredly    benetited    by   the    police    force   beioff 
eflficient  and  respected.     It  could  not  be  argoed 
that   if  these  costs   had  been  occasioned  by  the 
inspector  clearing  his  private  character,  tker  should 
be  defrayed  out  of  the  borough  fund.     But  this 
prosecution  for  libel  was  instigated  by  his  superiors, 
i  and  undertaken  by  him  expressly  for  the  purpoc« 
of  vindicating  his  official  character,  and  so  pre^^erv- 
ing  the  police  force  from  obloquy,  an  act  just  u^ 
much   done   in  his   official  capticity  as  if  ne  had 
travelled  a  long  distance  to  give  evidence  against 
an  offender,  in  which  case  any  extra  cost  of  hit 
journey   could    undoubtedly   be    repaid    to    him. 
'*  Salaries,  wages,  and  allowances,*'  are  the  pay- 
ments which  the  treasurer  is  by  sect.  82  empowesrra 
to  make  under  the  direction  of  the  Watch  Com- 
mittee.    Then  suppose  this  inspector    had  been 
overworked,  could  he  not  be  justly  remunerated  by 
virtue  of  the  enactment  ?     [Blackburn,  J. — Pos- 
sibly.    If  he  had  done  more  work  than  usual  thej 
might  order  a  gratuity  to  be  given  to  him.]    Then 
surely  this  sum  might  be  allowed  as  a  paynmt 
made  for  the  purpose  of  rendering  the  fbroe  effi- 
cient.   The  Watch   Committee    nghtly    tbooght 
that  an  officer  with  an  imputation  resting  upon 

of  the  persons  belonging  to  the  said  constabulaiy  fores, 
as  a  reward  for  extraor(unary  diligence  or  exertion,  or  m 
a  compensation  for  wounds  or  severe  izguries  reeeind  in 
the  performance  of  their  duty,  or  as  an  allowance  to  nek 
of  them  as  shall  be  disabled  by  bodily  injury  reoeiTed.  or 
shall  be  worn  out  by  length  of  service :  and  all  r-tlwr 
charges  and  expenses  which  the  ti-atch  committee  fhtSi 
subject  to  the  approbation  of  the  council,  direct  to  he 
paid  fur  the  purposes  of  the  ooustabulary  foroe  under  tkb 
Act." 

Sect.  92  directs  the  apphcation  of  the  borough  fnnd  to 

cnrtain  purposes,  and  provides  that  ^'  in  case  the  baroofh 

fund  shall  be  more  than  sufficient  for  the  purpoaea  afore' 

said,   the    surplus  thereof  shall  be    applied  under  tte 

.  direction  of  the  or>uncil,  for  the  pubno  tinmift  af  the 
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him  ooald  not  so  well  perform  his  duties,  and 
required  him  to  take  steps  to  free  himself  from  a 
libellous  accusation  on  his  public  character,  which 
tended  to  impair  his  usefulness.  They  did  not 
believe  the  charges  made  against  him,  and  there- 
fore retained  him  in  the  force.  Consequently  it 
was  for  the  public  benefit,  and  not  for  the  sake  of 
his  private  character  that  the  proceedings  were 
institnted. 

Kirhy  appeared  in  support  of  the  rule,  but  was 
not  called  upon  to  argue. 

Blackburn,  J. — This  is  an  application  for  a 
certiorari  to  bring  up  an  order  made  by  the  town 
council,  and  recommended  by  the  watch  committee 
of  Liverpool,  to  pay  the  coats  of  a  certain  prosecu- 
tion, ana  that  such  an  order  may  be  bronglit  up  by 
writ  of  certiorari,  and  examined  by  this  court,  if  it 
be  an  order  which  they  had  no  right  to  make,  is 
quite  clear.  It  is  also  unquestionable  that  such  a 
writ  might  be  granted  on  the  application  of  a  person 
likely  to  sufier  by  the  making  of  the  order.  No 
doabt  the  applicant  in  the  present  instance,  who, 
as  one  who  has  to  bear  the  burthen  of  the  rates, 
would  suffer,  although  perhaps  to  an  almost  in- 
finitesimal degree,  by  the  order  complained  of,  has 
a  right  to  come  here  for  a  writ  of  certiorari.  Now 
the  watch  committee  has  the  control  of  the  police, 
and  sects.  82  and  86  of  5  &  t)  Will.  4,  c.  76,  state 
what  may  be  paid  out  of  the  funds  at  their  dis- 
posal, viz.,  "  salaries,  wages,  and  allowances."  I 
cannot  say  that  the  payment  in  question  is  an 
••  allowance,**  a  term  which,  in  my  opinion,  would 
rather  apply  to  sums  granted  for  coals,  candles, 
and  such  thmgs,  or  possibly  might  extend  to  pen- 
sions, but  certainly  not  to  the  costs  of  a  criminal 
prosecution.  Then  we  read  on,  "any  extraordi- 
nary expenses  ....  incurred  in  apprehending 

offenders,  Ac compensation  for  wounds, 

Ac,  and,  finally,  "  all  other  charges  and  expenses 
which  the  watch  committee  shall,  subject  to  the 
approbation  of  the  council,  direct  to  be  paid  for  the 
purposes  of  the  constabulary  force  under  this  Act." 
We  must  construe  those  comprehensive  words  as 
ejusdem  generis  with  the  preceaing  ones.  The  ex- 
penditure must  be  for  the  purposes  of  the  consta- 
Dulary  foroe  at  large.  But  here  an  individual  con- 
stable has  been  accused  of  personal  misconduct 
while  acting  as  constable,  ana  in  one  sense  that 
may  be  saiof  to  affect  the  whole  force.  It,  however, 
seems  to  me  that  the  Watch  Committee  have  here 
(Ordered  a  sum  of  money  to  be  paid  which  they  had 
no  right  to  order.  Mr.  Milward  argued  that,  there 
being  a  surplus  in  the  borough  fund,  the  order  for 
payment  fails  within  the  92nd  section,  which,  after 
appropriating  the  fund  for  specific  purposes,  enacts 
that  "  In  case  the  borough  fund  shall^be  more  than 
sufficient  for  the  purposes  aforesaid,  the  surplus 
thereof  shaU  be  applied,  under  the  direction  of  the 
oooncil,  for  the  public  benefit  of  the  inhabitants 
and  improvement  of  the  borough,"  but  it  is  of 
oonrse  quite  out  of  the  Question  to  say  that  this 
oost  was  incurred  for  the  "improvement  of  the 
borough,"  or  for  the  public  interest  of  the  inhabi- 
tants. It  was  not.  Ajid  if  it  did  not  come  within 
the  82nd  section  it  was  manifestly  not  within 
sect.  92.  1  think,  therefore,  that  the  certiorari 
shoold  go ;  then  there  will  be  a  further  motion  to 
qoash  it,  and  cause  shown  before  the  whole  court, 
when  there  will  be  more  opportunity  of  fully  re- 
viewing the  facts,  and  it  may  be  that  the  full  court 
win  ta£B  a  different  riew  oi  them.    At  present  I 


feel  very  certam  that  this  was  an  order  which 
could  not  properly  be  made. 

QuAiN,  J. — I  am  of  the  same  opinion,  and  think 
that  the  certiorari  should  go  in  this  case.  It  ap- 
pears that  the  inspector  received  an  intimation 
that  it  was  his  duty  to  vindicate  his  character, 
which  had  been  aspersed.  Upon  that  intimation, 
and  without  the  full  sanction  of  the  watch  com- 
mittee, he  instituted  proceedings.  I  say  without 
authority,  because,  from  the  case  of  Reg.  v.  Th^i 
Town  Council  of  Stamford  (4  L.  Rep.  Q.  B.  1^00,  note) 
it  appears  that  such  sanction  should  bo  procured. 
The  watch  committee  gave  no  such  sanction.  More- 
over it  is  to  be  observed  that  the  stipendiary  magis- 
trate before  whom  the  proceedings  were  taken,  said 
that  the  ins{>ector  was  "  to  blame  for  having  for- 
gotten a  thing  which  he  ought  not  to  have  for- 
gotten, and  which  it  was  his  business  to  remember." 
Therefore  tho  remarks  of  the  newspapers  were  to 
a  certain  extent  justified  as  to  that.  Now,  I  can- 
not find  any  general  words  in  scjction  82,  which 
would  include  such  a  payment  as  tliat  ordered  in 
the  present  case,  nor  can  I  discover  any  express 
words  that  would  enable  the  watch  committee  to 
order  it.  The  proceedings  taken  by  the  inspector 
were  solcl}'  for  the  vindication  of  his  private 
character.  Nor  do  I  think  it  comes  within  the 
terms  "  for  the  public  benefit  of  the  inhabit- 
ants and  the  improvement  of  the  borough,"  in 
sect.  i>2.  In  the  case  of  i^v/.  v.  The  Mtn/ftr  of 
Briihjti'atrr  (10  A.  &  E.  28),  a  "libel  hiid  been  pub- 
lished of  an  alderman  for  an  act  done  by  him 
in  the  execution  of  his  duty  as  alderman,  and  he 
filed  a  criminal  information,  and  wanted  the  ex- 
penses thereof  to  be  paid  out  of  the  borough 
fund.  But  the  Court  of  Queen's  Bench  held  that 
that  was  not  a  public  purpose,  and  made  absolute  a 
rule  for  a  an-tioraH  to  bring  up  an  order  for  pay- 
ment of  the  expenses.  It  appears  to  me  a 
stronger  case,  and  seems  to  govern  the  present 
one.  I  cannot  say  that  the  expense  of  the  vindi- 
cation of  the  inspector  of  police  from  a  charge  of 
this  kind  (the  watch  committee  having  exonerated 
him  from  it  in  limited  terms  by  finding  that  he 
did  not  do  the  act  complained  of  wilfully)  should 
be  imposed  upon  the  public  funds  of  the  borough. 

Rale  absolute. 

Attorney  for  the  defendant :  Wri/jht  and  Venut 
agents  for  Raynor,  town  clerk,  Liverjiool. 
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Feb.  13  and  14, 1872. 
Cruiksuank  v.  Duffin. 

Vendor  ami  purcluieer — Mortga/je  bg  exec nt or  to 
building  society — Exercise  of  power  of  sale — 
S^fi'cific  performance. 

An  fyxerntor  took  shares  in  and  became  a  nwmber  of 
a  building  society  to  obtain  advances  for  tlie  pur- 
poses of  kis  executorship,  and  mort^jaged  certain 
leaseholds  belonging  to  kis  testator  to  t}ie  society 
io  secure  the  advances  a^ul  his  subscriptions  on  the 
shares, 

Tlie  society  sold  the  property  under  the  power  of  sale 
in  the  mortga/^e,  but  tlie  purchaser  raised  the 
ohjertion  that  the  mortgage  was  invalid. 

Held,  that  the  in/rrtgage  wav  valid  so  far  as  it  too*  a 
security  for  (fie  adbaiiccs  ojdiwjiXXrtj  'owjiAa  Vc>  V>wfc 
eoseoiUor,  but  thoA  iKe  da.u%e%  'pwr^^wlvft^  io  %e,c«it<i\» 
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the  society  the  payment  of  iustahnents  due  by  the 
ejcecntor  as  a  memher  were  inoperative. 
Jacob  Amos,  by  his  will,  dated  the  28th  Jan.  1867, 
appointed  Joseph  Amos  his  executor.  The  testator 
was  at  the  time  of  his  death  entitled  to,  amongst 
other  leasehold  properties,  a  leasehold  house, 
situate  m  Alfred-street,  Bermondsey. 

By  an  indenture  of  mortgjige,  dated  the  28th 
Jan.  186i>,  and  made  between  the  said  Joseph  Amos 
(the  mortgagor),  therein  de.scrilK'd  as  a  member  of 
the  Temperance  Permanent  Benefit  Building 
Society,  of  the  one  part,  and  the  trustees  of  the 
society  of  the  other  part;  after  reciting  that 
the  said  mortgagor  was  desirous  of  borrow- 
ing the  sum  of  45<J7.  for  the  purposes  of  the 
executorship,  and  had  applied  to  the  directors 
of  the  said  society  to  lend  him  that  sum  in 
respect  of  his  fifteen  advanced  shares  therein  for 
the  term  of  twelve  years,  and  had  proposed  to 
assure  the  said  leasehold  premises  at  Bermondsey 
to  the  said  trustees  lo  secure  the  repajTnent  of 
such  sum  in  accordance  with  the  rules  and  bye- 
lawu  of  the  said  society,  and  had  also  offered  to 
pay  a  premium  for  such  advance,  which,  being 
ailculated  according  to  such  rules  and  bye-laws, 
amounted  to  the  sum  of  471.  5«.,  and  according  to 
such  rules  and  bye-laws  was  to  be  added  to  and 
treated  as  part  of  the  principal  sum  so  advanced — 
it  was  witne8!>ed  that  in  consideration  of  the  sum 
of  450/.  then  paid  to  the  mortgagor  out  of  tho 
funds  of  the  society,  being  the  full  amount  of  his 
said  fifteen  advanced  shares  therein,  the  mort- 
gagor demi.sed  to  the  trusstees  the  i^aid  leasehold 
premises  at  Bermondsey  for  the  residue  of  the 
term  granted  by  the  lease  thereof,  except  the  bust 
two  oays,  by  way  of  mortgage  for  securing  the 
discharge  by  the  mortgjigor  in  some  manner 
authorised  by  the  rules  or  bye-laws  of  the  s  aid 
s(x?iety  of  the  sum  of  4-1 '7/.  Tw.  (being  the  aggre- 
gate amount  of  the  said  cash  advance  and  pre- 
mium), and  of  all  fines,  interests,  and  other  sums 
(if  any),  which  befoi-e  such  discharge  might  be- 
come jjiiyable  by  him  or  them  to  the  said  sJK-icty 
under  its  rules  or  bye-laws,  or  by  virtue  of  the  said 
indenture,  or  in  any  other  way.  And  it  was  by 
the  said  indenture  agreed  that  if  three  of  the 
monthly  subscriptions  therein  provided  for  should 
be  in  arrear,  or  m  case  of  the  non-observance  by 
the  mortgagor  of  any  agreement,  covenant,  rule, 
or  bye -law  therein  contained  or  incorporated  by 
reference,  or  if  the  mortgagor  should  become  bank- 
rupt or  insolvent,  the  trustees  should  have  powers 
of  distress  and  entry  as  therein  mentioned,  and 
also  a  power  to  sell  the  said  premises  by  public 
auction  or  private  contract.  L  nder  the  rules  and 
bye- laws  or  the  society  the  mortgage  could  be 
redeemed  at  any  time  on  payment  oi  the  balance 
of  the  princijxif  due,  with  interest,  up  to  the  Wth 
June  or  31st  Dec.  next  ensuing  the  payment,  and 
of  the  current  year's  premium  on  the  shares.  The 
said  Joseph  Amos  had  never  had  any  connection 
with  the  said  society,  except  in  respect  of  the  said 
fifteen  shares,  which  he  took  solely  for  the  pur- 
pose of  qualifying  himself  to  obtain  the  advance 
of  450/.,  which  he  re(juired  to  enable  him  to  pay 
off  certain  mortgages  made  by  his  testator  to 
other  building  societies,  and  to  pay  his  testator's 
debts,  and  for  rejMiirs  to  the  said  leasehold  pre- 
mises. Joseph  Amos,  besides  being  executor,  was 
tenant  for  life  of  part  of  the  said  leasehold  pre- 
mises at  Bermondsey,  and  he  obtained  the  consent 
of  the  other  tenant  for  life  to  the  said  mortgage. 


On  the  14th  April  1870,  the  trosteeB  of  the 
society,  acting  under  the  power  of  sale  in  the 
mortgage,  put  up  the  premises  for  sale  by  pobbc 
auction,  wnen  the  defendant  was  declared  to  be 
the  purchaser  for  the  sum  of  515/.,  apon  which  » 
deposit  was  duly  paid. 

Upon  investigating  the  title  the  purchaeer 
raised  the  objection  that  the  mortga^  was  doc 
such  a  security  as  Joseph  Amos,  in  his  character 
as  executor,  was  justified  in  making,  and  mc- 
cerdingly  declined  to  complete  the  contract. 

The  trustees  then  filed  the  present  bill  for  specific 
performance. 

Cotton  J  Q.C.  and  T.  Smith  Osier,  for  the  plaintiffs. 
— We    have  a  perfectly  good  title.     It    is    well 
settled  that  an  executor  may  not  only  mortgage 
his    testator's    assets,    but    may    also    give   the 
mortgagee  a  power  of  sale : 
Russell  T.  Ptaice,  18  Beav.  21 ; 
Hrulaes  v.  Longman,  24  Beav.  27  ; 
Re  Chatcner's  WUl,  L.  Bep.  8  £q.  569 ;  22  Ll  T.  £ep. 

N.  S.262; 
Earl  Vane  t.  Rigdenj  L.  Bep.  5  Ch.  App.  663. 
This  being  so,  no  objection  can  be  raised  on  the 
ground  that  in  this  case  the  mortgajge  is  to  a 
building  society.    There  is  no  devastavit  here. 

Glasse,  Q.  C.  and  Lindley,  Q.  C,  for  the  defen- 
dant, the  purchaser. — The  purchaser  cannot  take 
under  this  power  of  sale,  which  is  invalid  and  ti//ra 
vires.  The  Acts  relating  to  baildin^  societies  do 
not  provide  for  their  undertaking  business  of  this 
character.  The  executor  has  done  that  with  the 
assets  of  his  t4:'Stator  which  he  had  no  authority 
to  do.  He  had  no  right  to  give  a  power  of  sale,  go 
the  principle  deleyatus  non  potest  d^letjare.  The 
executor  has  entered  into  per80iial  covenastB 
which  arc  inconsistent  with  his  office.  This  mort- 
gage amounted  to  a  deca^tacit.  In  Sanders  t. 
liirhards  (2  Coll.  Ch.  C.  5t)^),  before  Knight  Bruce, 
V.C,  a  title  under  a  power  of  sale  granted  by  an 
administratrix  to  a  mortgagee  was  not  enforced 
against  a  purchaser.  That  case  has  never  been 
overruled  or  doubted,  and  it  was  not  cited  in  R^ 
Chaumer's  Will.  At  all  events  this  is  a  doubtful 
title,  which  the  court  will  not  enforce  against  t 
purchaser,  especially  as  the  cestui  qiie  trtuftsare 
not  parties :  ( Webb  v  Kirby,  7  D.  M.  &  G.  376.) 

Cotton,  in  reply. — In  Sanders  v.  if  iV/uirdtf, Knight 
Bruce,  V.C,  did  not  decide  this  point,  because  the 
administratrix  and  the  cestui*  que  irwgt  were  not 
before  tho  court.  As  to  this  being  a  del^;ation  of  a 
power,  in  linsseU  v.  Plaice,  the  Master  or  the  Rolls 
says  that  a  power  of  sale  must  not  be  considered 
as  a  delegation  of  a  power  of  sale,  but  as  a  creatioD 
of  a  new  power  to  sell,  not  for  the  benefit  of  tint 
persons  interested  in  the  testator's  estate,  but  of 
the  persons  interested  in  the  mortgage,  that  is*  ft 
power  to  render  the  mortgage  effectual ;  and  that 
the  right  to  create  this  |X)wer  is  incidental  to  the 
authority  of  the  executor  to  mortgage.  For  the 
piirposcs  of  selling  the  estate  of  the  testator,  the 
executor  is  the  absolute  owner,  and  has  all  the 
power  incidental  to  that  character.  HutseU  t. 
Plaice  is  recognised  as  a  sound  authority  in  Eod 
Vane  v.  liiyden.  Here  the  recitals  show  that  the 
executor  mortgaged  as  executor  and  nothing  dse. 
No  one  would  take  a  mortgage  without  a  power  of 
sale.  The  court  will  not  refuse  to  compel  a  par* 
chaser  to  accept  a  title  simply  because  the  point 
raised  may  be  doubtful : 

Alexander  ▼.  Mills,  L.  Bep.  6  Ch.  App.  IM ;  M  L  T. 
Bep.  N.  S.  206. 

The  Vic£-CuANC£LLQB. — This,  is  a  bill  for  the 
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specific  performance  of  a  contmct  to  buy  a  lease- 
hold house,  which  was  put  up  for  sale  oy  public 
auction  on  the  14th  April  1870  by  the  plaintiffs. 
There  is  no  question  as  to  the  general  title  what- 
ever, which  18  admitted,  I  understand,  to  be  good. 
The  whole  question  turns  upon  the  validity  of  the 
power  of  sale,  under  which  the  plaintiffs  sold  the 
property.    The  property  belonged  to  one   Jacob 
Amos,  who  died  some  time  ago,  and  appointed  his 
brother,  Joseph  Amos,  his  executor.     The  mort- 
eage  in  question  was  executed  by  the  executor, 
Joseph  Amos,  and  contained  a  power  to  sell,  undre 
which  the  property  has  been  put  up  for  sale,  and 
nnder  which  it  is  now  proposed  to  make  the  title. 
The  question  is  whether  the  power  of  sale  is  a  valid 
power.     If  it  is,  there  must  be  <&  decree  in  favour 
of  the  plaintiffs.     If  it  is  an  invalid  power,  then 
the  bill  must  be  dismissed,  and,  I  suppose,  with 
costs.     Then  is  this,  or  is  it  not,  a  valid  power  of 
sale  ?    That  the  same  power  which  grants  a  mort- 
gage of  property  may  create  a  power  of  sale  is  not 
disputed  by  the  defendant's  counsel.     It  is  very 
true  that  it  was  formerly  held  by  Knight  Bruce, 
V.C.  in  the  case  of  Sandei's  v.  BicJMvds  (jnip.),  that 
where  a  power  of  sale  was  given  to  an  executor 
upon  a  mortgage,  the  title  under  that  power  of 
sale  could  not  be  forced  upon  a  purchaser.    That 
case,    I   find,    is    cited    by    Lord    St.    Leonards 
in    his    Treatise    on    Vendors    and    Purchasers, 
14th     edit.     p.     300     (note),     as     an    authority. 
But    I    think  —  indeed   the    learned    counsel  for 
the   defendant  has   not    disputed    it  —  that    the 
doctrine  laid  down  in  that  case  can   no  longer 
be  maintained  as  the  rule  of  the  court,  for  in  the 
case  of  BusseU  v.  Plaice  (sup.)  the  Master  of  the 
Rolls  decided  directly  the  contrary,  namely,  that 
a  good  title  could  be  made  under  a  power  of  sale 
created  by  an  executor.     That  case  of  Russell  v. 
Plaice,  having  been  cited  before  the  Lord  Chan- 
cellor and  the  Lords  Justices  in  the  case  of  Earl 
Vane  v.  Rigden  («u«.),  was  commented  upon  by  the 
Lord  Chancellor,  who  expressed  his  approbation  of 
it,  and  I  therefore  think  it  may  be  considered  as 
an  authority  upon  the  point.    There  is  another 
case,  before  myself,  of  Re  Gha\oner*s  Will  (siup.), 
in  which  I  was  applied  to  under  Lord  St.  Leonards' 
Act  to  give  the  opinion  of  the  court  whether  an 
executor  could,  in  creating  a  mortgage,  properly 
give  a  power  of  sale.     I  then  held  that  he  might ; 
and  in  doing  that  I  acted  on  what  I  am  now  told 
is  the  universal  understanding  of  the  profession, 
that  in  every  mortgage  there  must  be  a  power  of 
Rale,  for  otherwise  the  money  is  hardly  obtainable. 
I  think,  therefore,  it  must  now  bo  considered  as 
settled  that  there  is  no  extrinsic  objection  to  an 
executor  giving  a  mortgage  with  power  of  sale. 
If,  therefore,  this  had  been  an  ordinary  mortgage, 
I  understood  Mr.  Glasse  in  opening  the  case  for 
the  defence  to  say  that  he  would  not  have  raised 
the  objection,  but  would  have  accepted  the  title. 
Then  the  objection  to  this  power  of  sale  is  this, 
that  it  is,  in  point  of  fact,  a  mortgage  in  the  usual 
form  of  a  mortgage  to  a  permanent  benefit  building 
society.    The  ^neral  constitution  of  those  societies 
is  well  known  in  this  court.    This  is  the  first  case 
that  I  have  seen  in  which  an  executor,  for  the  pur- 
pose df  executorship,  has  become  a  member  of  such 
a  society.    But  it  appears  that  the  executor,  in 
taking   that   course,  was   not   taking   a   course 
which   he   supposed    would    be   disapproved   of 
bj   his   testator,   for  I  find   the   testator,  who 
a    man    in    a    humble    station    of    life, 


having    leasehold    property,    did    that    which    is 
usually  done  by  persons  in  his   station  of  life  — 
became  a  member  of  a  permanent  benefit  building 
society ;  and  I  find  by  the  abstract  of  title  which 
has  been  furnished  that  in  1860  he  mortgaged  this 
very  property,  by  an  indenture,  dated  the  9th  Oct. 
1860,  to  the  trustees  of  the  Southwark  Auxiliary 
Permanent  Benefit  Building  Society  in  considera- 
tion of  certain  advanced  shares,  and  so  on.     We 
know  what  that  means.    A  man  subscribes  for  a 
certain  number  of  shares  ;  he  has  certain  monthly 
instalments  to  pay  on  them,  and  certain  fines  in 
default  of  payment.     Upon  paying  his  instalments, 
and  any  fines  he  may  become  subject  to,  he  becomes 
•a  member,   and  entitled  to  be  advanced.      This 
testator  was  advanced  the  sum  of  34t5L  by  that 
society.      H9  then  executed  a  mortgage  m   the 
usual    form    to    the    "  trustees,    their  executors, 
administrators,  and  assigns,  for  the  time  being  of 
the  society,  for  the  residue  of  the  term,  less  three 
days,  at   the  rent  of  a  peppercorn,  free  from  all 
incumbrances,  and  subject  to  the  rules  and  regula- 
tions of  the  society  in  respect  of  mortgage  securi- 
ties, and  also  to  the  provisoes  therein  contained." 
That  was  a  mortgage,  in  the  usual  form,  and  pre- 
cisely to  the  same  effect  as  this,  namely,  to  secure 
payment  of  the  fees  and  monthly  instalments,  and 
any  fines  to  which  he  might  become  subject  by 
their    non-payment.      That    mortgaofe,    like    the 
present,   is    also    redeemable,    as    all    mortgjiges 
are,    upon    payment    of   the    principal,  and,   for 
want  of  notice,  of  a  certain  amount  of  specified 
interest.     In  the  case  of  every  mortgage  carrying 
interest  half  yearly,  after  the  time  for  redemption 
is  over,  any  mortgagor  can  redeem  his  mortgage 
by  paying  tne  mortgagee  six  months*  interest  for 
want  of  notice.     So  m  this    case,  the  mortgage 
being  in  the  form  I  have  stated  is  redeemable  at 
any  time  by  payment  to  the  society  of  the  amount 
remaining    due,  together    with  interest    for  the 
current  half  year.    That,  therefore,  is  a  form  of 
mortgage  which  I  cannot  regard  as  being  objec- 
tionable, and  which  certainly  would  not  raise  any 
fatal  objection  to  the  validity  of  the  transaction. 
The  amount  of  interest  secured  to  the  society  is 
not  complained  of,  considering  the  nature  of  the 
property.    It   is    about    6^  per    cent.,    which   I 
cannot  consider,  with  reference  to    this   kind  of 
property,  as  an  inordinate  amount  of  interest,  and, 
indeed,    no    objection    has    been    taken  on  that 
ground.     There  was  an  objection  taken  which  at 
first  struck  me  as  being  of  very  serious  import- 
ance, namely,  that  this  deed  is  made  a  security 
not    only  for  the  repayment  of  whatever  might 
become  due  irom  the  borrower,  Joseph  Amos,  in 
his  character  as  executor,  but  also  of  all  fines  and 
sums  of  money  which  might  become  due  from  him 
individually  as  a  shareholder  in  this  society.    That 
at  first  sight  struck  me  as  very  objectionable  for 
this  reason — ^the   deed  recites    the  lease,    and  it 
recites  the  will,  and  then  it  recites  that  the  mort- 
gage is  for  the  object  of  borrowing  the  sum  of 
450Z.  for  the  purposes  of  the  executorship.     It  is, 
therefore,  distinctly  shown  on  the  face  of  the  deed, 
that  this  property  is  trust  property  which  the  exe- 
cutor is  dealing  with  as    a   trustee,    and    then 
the    ordinary    rules     of    this     court    make    it 
absolutely  impossible  that  an  executor  can  give 
a   security    upon    trust    property    for  his  own 
individual   debt.    The  truth  is,  that  the   clause 
making     the     mortgage     a     security     for    all 
fines  and  other  sums  due  from  Amos,  as  a  share- 
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holder,  was  allowed  to  remain  in  because  it  is 
a  clause  usually  inserted  where  persons  take  shares 
in  their  own  individual  right.  But  it  being  per- 
fectly clear  that  the  deed  could  only  be  a  security 
for  tlmt  which  was  borroweii  bv  Amos,  Jis  execu- 
tor,  I  think  that  is  a  totally  inoperative  clause 
destroy tnl  by  the  contents  of  the  deed  itself,  and 
that  the  objection  to  the  power  of  sale,  so  far  as  it 
de|X'nds  ujx>n  the  rules  of  the  court,  is  entirely 
removed.  That  being  out  of  the  way,  what  are 
the  real  objections  to  this  power  of  sale  ?  I  say 
again,  this  is  the  first  instance  I  have  known  of  an 
executor,  in  his  executorshi])  capjicity,  becoming  a 
member  of  one  of  these  societies.  It  did  for  some 
time  strike  me  that  there  wei-e  serious  objections 
to  it,  but  when  the  point  comes  to  be  looked  into, 
I  do  not  find  there  is  much  in  it.  This  is  a  kind 
of  property  on  which  there  would  very  likely  be 
very  considerable  difficulty  in  borrowing  money. 
It  is  an  important  circumstance  that  when  the 
testator  wanted  money  he  himself  resorted  to  a 
building  society.  Why,  then,  should  his  executor 
not  do  the  same  ?  It  may  have  been  a  foolish  thing 
on  the  part  of  the  executor  to  render  himself  indi- 
vidually liable  for  these  fees  and  fines.  It  may  be 
a  very  foolish  thing  for  the  executor  to  enter  into 
a  covenant  to  pay  money  which  no  executor,  in 
creating  a  mortgajje,  would  ordinarily  render . 
himself  personally  liable  by  covenant  to  pmy  ;  but 
if  he  chooses,  in  creating  a  mortgage,  to  render 
himself  individually  liable  to  pay  money,  no  one 
would  say  that  that  is  an  objection  to  the  mort- 
gage, or  an  objection  to  the  power  of  sale 
which  it  contains.  The  result  oi  this  is,  that 
this  executor,  having  property  in  his  hands 
which,  I  must  assume,  he  felt  confident  would 
be,  an  indemnity  to  him,  becomes  a  member 
by  taking  a  certain  number  of  shares  in  this 
society  by  which  he  becomes  liable  for  certain 
monthly  payments.     He  says :  "  I  have  the  pro- 

rrty  to  resort  to ;  there  is  the  power  of  sale,  and 
do  not  mind  incurring  that  risk;  therefore,  I 
will  individually  become  liable  to  pay  these  instal- 
ments. I  have  the  property  to  resort  to ;  I  can 
at  any  time  redeem  by  paying  half  a  year's  interest, 
and  that  is  a  risk  which  I  am  willii>g  to  run."  There- 
fore, although  this  is  a  building  society,  notwith- 
standing the  able  arguments  which  have  been 
addressed  to  me — and  the  case  has  been  very 
ably  argued  on  both  sides — I  come  to  the  conclu- 
sion that  I  can  look  at  the  tran.saction  as  a  mort- 
gage with  a  power  of  sale  which  does  not  arise  in 
any  unreasonable  way,  and  which  can  only  be 
exercised  in  default  of  payment  of  the  instalments. 
It  is  not  a  power  exercisable  in  the  same  way  as 
powers  of  sale  which  are  contained  in  ordinary 
mortgage  deeds.  It  being  considered  that  an 
executor  may  in  general  create  a  mortgage  with  a 
power  of  sale,  I  have  only  to  look  upon  the 
whole,  and  to  say  this  is  a  mortgage  with  a  power 
of  sale.  For  the  reasons  I  have  stated  I  do  not 
think  there  is  any  substantial  objection  to  it. 
Although  it  is  the  duty  of  the  court  to  give 
every  due  weight  to  objections  to  title,  and  to  be 
very  careful  that  it  does  not  force  upon  a  pur- 
chaser a  title  which  he  may  not  be  able  to  hold ; 
yet  upon  the  other  hand,  I  think,  it  is  equally 
important  that  persons  who  enter  into  contracts 
of  this  kind  should  be  compelled  to  perform 
tbem.  Mr.  Cotton  has  drawn  my  attention  par- 
ticularlr  to  a  case  which  was  decided  by  tVie 
Lords  Jnaticea,  in  which  I  am  glad  to  Bay  ttkiey* 


more  than  they  have  done  in  some  other  cases, 
have  shown  an  inclination  not  to  give  way  to 
frivolous  objections  to  title  ;  I  mean  the  case  of 
Ah^jcantler  v.  Mills  (sup.).  I  am  of  opinioo, 
thercfoi*e,  that,  having  regard  to  all  the  circmn- 
stances,  this  is  an  objection  which  has  no  sub- 
stantial foundation;  and  upon  the  whole,  I  come 
to  the  conclusion  that  the  |)owcr  of  sale  is  well 
created  and  has  been  well  exercised,  and  that  there 
must  be  a  decree  for  specific  performance. 

Cotton. — Of  course,  to  make  the  defendant's  title 
better,  he  must  pay  the  costs. 

Glnssc  objected. 

The  ViCE-CuAKCEixoR. — Knight  Brace,  V.C.  who 
is  a  great  authority  upon  the  subject,  says  that 
for  the  sake  of  the  title  the  purchaser  ought  to  pay 
the  costs.  As  Mr.  Glasse  objects  to  pay  them,  I 
cannot  say  that  I  think  the  point  was  so  unreasoi- 
able  an  objection  to  take  that  I  ought  to  make  the 
purchaser  pay  the  costs  of  the  suit.  I  confess  that 
my  opinion  has  undergone  considerable  flnctaa- 
tion  during  the  arguments.  I  therefore  make  no 
order  as  to  costs. 

Solicitors  for  the  plaintiffs,  Shaen^  Boteoe^  and 
Massey. 

Solicitors  for  the  defendant,  JJ.  P.andf.  Ckedrr. 


\ 


Friday,  Feb.  17, 1872. 

Us  Brisco£*s  Trusts. 

Charitable    gift  —  Insufficient    description — Laieni 

ambiguity — Parol  evidence. 
Testator  bequeatlied  lOOOZ.  to  The  Victoria  HotpitaL 
There  was    no    Jiospital  strictly    answering  this 
description^  and  the  legacy  was  claimed  by  (1)  The 
Citif  of  London  Hospital  for  Diseases  of  the  Chest, 
which  was  situate  at  Victoria-park,  and  {2)  The 
Victoria  Hitspital  fur  Sick  Children,  which  troi 
situate  in  ClieUea.     It  appeared  that  the  testator 
had  subscribed  to  the  fanner,  and  taken  an  inierat 
in  it,  ami  that  he  soinetinies  called  it  **  the  Victoria 
Hospital.'^     It  was  alleged  on  the  other  hand  thni 
the  Victoria  Hospital  for  Sick  Children  was  the 
only  one  publicly  known  as  "  The  Victoria  Ho*' 
pital,"*    and    it  appeared  tlmt  letters  so  direettd 
were  always  foi'ward**d  there  by  the  Post-office, 
Held,  that  the  description  in  the  will  was  not  siA- 
ciently  complete  to  exclude  parol  evidence;  and  tte 
court  holding  it  to  be  clear  that  the  fnoney  wu 
intended  for  the  hosjijital  in  Victorick'^park,  ordered 
it  to  he  paid  accordingly. 
John  Briscoe,  by  his  will,  dated  the]4th  Auff.  1870^ 
bequeathed  a  legacy  of  1000/.  to  the  Victoria  Hot> 
pital.    The  testator  died  on  the  16th  Aug.  1870. 

On  inquiring  it  was  found  that  there  wai  no 
hospital  which  accurately  answered  the  abore 
description;  but  there  was  a  hospital  called  the 
"  Victoria  Hospital  for  Sick  Children,*'  situate  it 
Gough  House,  Queen's-road  west,  Chelsea,  in  the 
county  of  Middlesex.  The  legacy  was  also  claimed 
by  the  City  of  London  Hospital  for  Diseases  of  the 
Cnest,  situate  at  Victoria-p^rk. 

The  executors  accordingly  paid  the  money  into 
court  and  a  petition  was  presented  by  thetrearanr 
of  the  latter  hospital  for  payment  of  the  money  to 
him. 

It  appeared  from  the  evidence  in  support  of  tbi 
petition  that  between  the  year  1850  and  1864  tbi 
testator  gave  donations  to  the  City  of  Londoa 
Hospital  for  Diseases  of  the  Cheat  to  an  amonol 
ivY^cVi  eatvUed  him  to  be  a  life  flo?enior  of  tbil 
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Re  Briscoe's  Trusts. 
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ats  to  the  hospital,  that  he  corresponded  with 
fficers  of  the  hospital,  aud  that  his  wife  visited 
.  The  name  of  the  testator  had  been  pub- 
]  as  a  steward  at  the  annual  dinners  of  tlio 
tai.  It  was  stated  that  in  speaking  of  this 
tal  he  was  accustomed  to  call  it  *'The  Vic- 
Hospital/'  and  that  in  giving  instructions 
he  legacy  in  liia  will  ho  spoke  of  the  "  Vic- 
Hospital  in  Victoria-park." 
3m  the  evidence  filed  by  the  respondents,  on 
f  of  the  Victoria,  Hospital  for  Sick  Children, 
1  was  situated  in  Chelsea,  it  appeared  that 
lestator  bad  been  solicited  to  take  an  active 
in  the  establishment  of  that  hospital,  and  that 
Qnual  reports  had  been  regularly  forwarded 
m.  It  was  stated  that  letters  intended  for 
iflBcers  of  the  hospital  were  frequently  ad- 
ed  **  Victoria  Hospital,*'  and  that  letters  so 
)88ed  were  always  delivered  at  the  hospital  in 
tea  by  the  Post-office  authorities.  A  test 
•  so  addressed  and  posted  in  the  Victoria- 
district  had  been  delivered  at  the  hospital  in 
tea.  According  to  the  Guide  to  the  London 
ties  the  only  institutions  in  the  names  of 
1  the  word  "  Victoria "  occurred  were  the 
I  Victoria  Patriotic  Asylum  and  the  Victoria 
ital  for  Sick  Children.  It  was  alleged  that 
rords  "  for  sick  children  "  did  not  form  any 
of  the  name  of  the  letter,  and  that  its  real 
was  the  Victoria  Hospital.  It  was  contended, 
Fore,  that  inasmuch  as  there  was  one  chai-ity 
which  completely  answered  the  description  in 
ill,  parol  evidence  was  not  admissible  to  ex- 
the  gift. 

fwi,  Q.C.  and  RameTf  in  support  of  the  peti- 
•eferred  to 

9  KilverCs  Trusts,  L.  Sep.  12  Eq.  183 ;  24  L.  T.  fiep. 
N.  S.  823  ;  8.  0.  on  appeal,  20  W.  B.  225 ; 
^rter  r.  Charter,  25  L.  T.  Rep.  N.  S.  575. 

vrson,  Q.  C.  and  A.  E.  Miller,  Q.  C.  for  the 

ria  Hospital  for  Sick  Children. 

*ed,  for  the  executors. 

nming,  for  the  Attorney-General. 

)  Vice-chancellor  said  that  a  testator  having 
tathed  lOOOZ.  to  the  Victoria  Hospital,  the 
f  was  claimed  by  two  parties.  The  petitioner 
sented  the  City  of  London  Hospital  for 
see  of  the  Chest,  which  was  situate  at  Vic- 
park;  and  the  respondent  represented  the 
ria  Hospital  for  Sick  Children,  which  was 
e  in  Chelsea.  The  claim  of  the  latter  was 
ed  on  this,  that  it  was  the  only  hospital 
I  answered  to  the  description  of  the  Victoria 
ital.  The  former  claimea  on  the  ground  that 
igh  the  name  of  this  hospital  was  not  the  Vic- 
£»8pital,  yet  that  name  was  frequently  applied 
ana  it  was  known  as  such  by  the  testator. 

weight  no  doubt  was  to  be  attributed  to  the 
lent  derived  from  the  name  of  the  hospital 
elsea,  and  it  was  supported  by  the  principle 
I  had  been  laid  down  in  Re  KilverVa  Trusts, 
lows  :  "  Wherever  a  bequest,  whether  made 
arson  or  a  charity,  is  perfect  and  unequivocal 

its  parts,  no  parol  evidence  is  admissible  to 
n  it ;  and  if  in  the  present  case  there  had 
a  socie^  completely  answering  the  descrip- 
a  the  wiU,  that  society,  must  have  taken  the 
fj*  If  then  the  description  in  the  will  of  the 
jj  had  been  complete  and  unequivocal,  that 
ironld  have  applied,  and  parol  evidence  would 
been  inadmissible.  Thns  if  the  words  "for 
"  had  been  added  to  the  words  "the 


Victoria  Hospital,"  then  there  would  have  been  no 
doubt.    The  words  of  the  will  would  have  unmis- 
takoably  included  the  hospital  in  Chelsea  as  the 
object  of  the  gift,  and  excluded  the  hospital  in 
Victoria-park,  and  it  would  have  been  impossible 
to  go  out  of  the  words  of  the  will.     But  the  de- 
scription was  general — "the  Victoria  Hospital,"  and 
these  words  might  liave  meant  in  the  mind  of  the 
testator  either  of  these  hospitiils.   Now  his  Honour 
had  to  ascertain  what  was  m  the  mind  of  the  testa- 
tor,  for  this    was    the  principle  which  had  been 
applied  in  Kilverfs  Tritsts,  and   had    also   been 
applied  in  that  case  by  the  Lords  Justices,  though 
with  a  slightly  different  result.     It  was  clear  in 
the  pre8ent  case  that  the  testator  intended  the 
legacy  for  one  of  these  two  hospitals.    The   hos- 
pital in  Victoria-[)ark  had  a  general  object ;   but 
the  hospital  in  Chelsea  confined  itself  to  the  treat- 
ment of  sick  children.    The  evidence  showed  that 
for  twenty  years  the  testator  had  given  donations 
to  the  hospital  in  Victoria-park,  that  he  was  a  life 
governor,  that  he  had  allowed  his  name  to  be  used 
as  a  steward  at  their  dinners,  and  that  in  every 
possible  way  he  had  supported  it  and  taken  an 
interest  in  its  welfare.    The  evidence  on  behalf  of 
the  respondent  on  the  other  hand  did  not  amount  to 
more  than  that  the  testator  had  been  asked  to  sub- 
scribe to  the  hospital  in  Chelsea.  Itwas  not  shown  that 
he  had  ever  subscribed  one  penny  to  it ;  he  scarcely 
knew  of  its  existence,  and  ne  was  a  total  stranger 
to  it.    Now,  did  the  testator  intend  to  give  this 
legacy  to  a  charity  which  he  supported,  or  did  he 
intend  to  give  it  to  a  charity  oil  which  he  knew 
nothing  P     It  was  a  question  of  'intention,  and  his 
Honour  had  no  douot  as  to  what  the  testator 
really  intended.     The  cardinal  rule  in  the  con- 
struction of  wills  was  to  ascertain  the  intention, 
and  to  carry  that  into  effect,  if  possible.    The  re- 
spondent had  this  legal  point  m  his  favour,  that 
the  words  used  by  the  testator  were  a  more  accu- 
rate description  of  the  hospital  in  Chelsea  than  of 
the  hospital  in  Victoria-park.    Parol  evidence  of 
the  instructions  given  by  the  testator  for  his  will 
could  not  be  received ;  but,  looking  at  the  words 
of  the  will  itself,  his  Honour  was  clearly  of  opinion 
that  when  the  testator  used  the  words  "  Victoria 
Hospital"  he  meant  the  hospital  situate  in  Victoria- 
park.    The  argument  on  behalf  of  the  respondent 
had  really  been  a  general  argument  in  favour  of 
charitable  objects.  Where  a  testator  had  imperfectly 
described  a  cnarity,  it  was  a  rule  that  in  order  to 
ascertain  what  charitj  was  meant,  the  court  would 
take  into  consideration  what  the  charities  were 
with  which  the  testator  had  been  connected,  and  in 
which  he  had  been  interested.     It  was  always  the 
wish  of  the  court  to  hand  over  the  gift  to  a  charity 
with  which  the  testator  had  been  connected,  rather 
than  to  a  charity  to  which  he  was  a  stranger,  even 
though  the  latter  might  be  more  accurately  de- 
scribed.   His  Honour  had  appUed  these  rules  in 
the  cases  of  Coles*  Will,  which  was  only  reported 
upon  a  question  of  legacy  duty  (22  L.  T.  Rep.  N.  S. 
221),  ana  he  should  also  apply  them  in  the  present 
case.    While,  therefore,  ne  thought  that  if  the 
testator  had  used  the  words,  "  The  Victoria  Hos- 
pital for  Sick  Children,"  the  respondent  would 
have  been  entitled ;  yet,  inasmuch  as  the  testator 
had  used  only  the  words,  **  The  Victoria  Hospital,'* 
the  money  must  be  paid  to  the  petitioner.    The 
costs  of  all  parties  would  be  paid  out  of  tiie  fuxid« 
Solioitors :    Fo»   B^d   Eiot>\ia%Qra  \    'EiOMerni  '«s^ 
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V.C.  BACOVS  COUKT. 


F.i.  27  01^28,1872. 
Telpord  t'.  Metiiopolitiis  Boabd  or  Works. 

Riijhf  nf  r>-piir,-ha>r—Si-h-mf  nnih-r  M--fi-o)wUfaa 
Commoue  Art  1866  i»  routroveulion  of  ri'jhl— 
Injiiiiiiiiiii  to  n-atrtiiH  promotion  of  sfhuiHV — 
— 2!t  .J-  30  Vict.  r.  12-2.  »«.  6. 14,  15. 

A  court  of  eqiiitij  irlll  not  rettrahi  a  perton  frtmi 
npiifi/ing  to  ParUnmenl  on  pitUlr  (rmnnrfa;  but 
wh''rc  n  mail  it  arttng  I'u  vitHafina  of  a  nmtrael 
jn^ntoiHiI  III   himnrlj',  and  Kith   irhirh  fiiMic  in- 


Irr-tli'  hare  iwthliiy  to  do,  th-  rdi<f  a-hl.h  thv 
fo)irf  tenidd ijrani  ij  noquettina  vierf  raignl  ahtuil 
Parliaiiieat,  iriH  not  M  n-fiitird  oh  the  yrinnid 
that  ail  apjiliratimt  to  Pariiameni  is  a5>>n(  to  bo 

D.  iiutl  F.  yunha«fd  the  iaf-renl  of  tte  Xordt  of  the 
iiinunr  in  a  common,  with  a  i'!i-w  iff  di^ienliug  Ihf 
maw  to  Ike  puUir  an  a  recrrathm  ground,  and  by 
the  dnil  of  ronwijance  rii/htu  of  ri--iinrelian'  were 
rrm-rci'd  to  the  Oinivrt  ofeevtnin  eiiiiitahle  liiterefli) 
in  th,-  fo«u,ion.  iH  ,:<»<■  the  ii'h-h-  of  th-  omn.on 
thoiild  Mot  be  fo  di'dirateil.  D.  and  F.  fiibse- 
qaeitfty  trantfurred  the  piirchime  to  the  Metro- 
jiolitan  BiNii-d  of  Worii,  lljxm  Ihi-  termi  I'jr- 
preined  in  thf  ahiee  fuuneyaare.  The  board  pre- 
tetitnd  to  the  Incloiurv  VoinmlnnioHen)  a  Memorial 
under  the  MetiiUHi^itiin  Coinmont  Act  18tH>  pray- 
ing that  a  Kchemc  mi-jhl  be  Mivjinrfi/  for  the  deai- 
ention  of  Ike  rommvu  to  the  public,  and  it  imw 
gtated  in  the  memoiiid  that  jxiW  <)/  the  eominon 
miijht  be  adraHta-iemuihj  oddity  the  board. 

The  eommiteioncrt  hatiiiy  n-qaciiled  the  board  to 
prepare  a  tcheme,  a  tcheme  trail  prepared  bg  them 
m  one  of  the  j'roelfioHi  of  trhirb  paicer  wat  given 
io  the  Imard  to  aequint  any  riybts  of  re-pareha»e 


affect 

fir  a 


i  afterwards 


part  of  the 
pubtithed  by  the 
the  Art. 

On  a  imjiled  by  one  of  the  parties  to  nhom  a  right 
of  re-purchoBc  had  been  reserved  on  the  original 
eonreyanre  to   D.   and  F.,    an    i-njunction    irn« 
granted  restraining  the  boanl  from  promoting  or 
supporting  the  nbore  tcheme,  or  any  other  scheme 
inroufislent  icith  the  tenne  on  which  the  eoiiiiiioii 
^€as  ainueye,!  to  D.  and  F.,  and  from  doing  any- 
thing Io  prejudice  the  right  of  re-purchaee  reserced 
to  the  plaintiff. 
This  n'nti  a  fuit  to  reatniin  the  !Metropo1itaD  Board 
of  Works   from    promoting  a  Bcheme  under  the 
Metropolitan  Commona  Act  1866,  for  converting 
Tooting  Beck  Common  into  a  public  park  or  re- 
creation ground. 

The  plaintiff  was  entitled  Io  certain  lands  whicli 
had  been  laid  oat  for  building  adjoining  Tooting 
Beck  Common.  He  wa-^  nlso  entitled  to  an  equit- 
able interest  in  one-twelfth  part  of  an  undivided 
moietj  of  Tooting  Beck  Manor,  tbo  legal  estate  in 
which  moiety  was  vested  in  Henry  Willis,  as 
trustee  under  tlic  will  of  Elizabeth  K^mer,  for  the 
plaintiff  and  certain  other  parties.  The  fee  simple 
of  the  remaining  moiety  of  Tooting  Beck  Manor 
was  vested  in  Robert  Hudson. 

On  t)ie  30th  Nor.  1866,  a  mcraonal  was  pre- 
aentcd  to  tbo  Metropolitan  Board  of  Works  bj 
Serhb  Drew,  PhUip  William  FloweriUndWiV^m 


Csrpniael  (since  deceased),  statine  that  on  hehilF 
1^  the  inhabitants  of  Streatham,  the;  h*d  entend 
into  negotiations  with  the  lorda  of  the  manor  of 
Tooting  Beck  nitb  a  view  to  preserving  the  com- 
mou  of  Tooting  Be<'k  for  the  use  of  the  inhalntuiU 
of  the  metropolis ;  and  that  ultimately  they  hid 
ngreed  on  their  own  responsibility  to  pnrohaae  tbi 
manorial  rights.  The  memorial  stated  that  nnce 
r.his  agreement  the  Metropolitan  Commoiu  Act 
1866  had  come  into  operation,  by  which  the 
Metropolitan  Board  of  Works  waa  empowmvd  Io 
act  as  the  local  authority  in  respect  to  aU  common* 
within  the  metropolitan  area;  and  the  memariiJ 
prayed  that  the  Board  would  t&ke  aneh  artion  as 
should  ensure  the  said  common  being  dedicated  to 
the  public  as  an  open  apace  for  recreation. 

At  a  meeting  of  the  Metropolitan  Boaid  of 
Works,  held  on  the  bOth  Nov.  1866,  the  above  nw- 
morial  was  referred  to  the  works  and  geneial 
purposeK  committee  for  coDsideration.  and  on  3rd 
Api-il  1868,  that  committee  reported,  that  in  their 
opinion  it  was  desirable  that  the  board  shmld 
comply  with  the  prayer  of  the  memorial,  and  take 
steps  fur  securing  the  common  for  public  advan- 
tugc.  A  resolution  of  the  board  was  passed  in 
accordance  with  the  opinion  of  the  committee  to 
the  eRcct  that  the  board  shonid  acquire  the  in- 
terest of  the  lords  of  the  manor  in  the  oommm 
of  Tooting  Beck,  with  a  view  to  a  scheme  hong 

Erepared  and  sanctioned  under  the  HetropoUtm 
ommons  Act  1866,  for  the  advantage  of  the 
metropolis.  And  the  matter  was  referred  back  to 
the  works  and  general  purposes  committee  to 
oirry  out  the  necessary  arntngementa. 

The  agreement  for  the  purchase  by  iJbe  mc- 
monalists.  Drew  and  Flower,  of  the  rignta  of  the 
lords  of  the  manor  in  Tooting  Beck  was  carried 
into  effect  by  an  agreement,  which  was  dated  lOtb 
July  1868,  and  made  between  Hudson  of  the  fint 
part,  Willis  of  the  second  part,  the  persona  benefi- 
cially interested  under  the  will  of  Elizabeth  Keymer 
(incfudinR  the  plaintiff)  of  the  third  part,  ind 
Drew  and  Flower  of  the  fourth  part.  Tbe  agree- 
ment recited  that  the  plaintiff^  was  largely  in- 
terested in  lailds  adjoining  the  commona  or  wwte 
lands  belonging  to  the  manor  of  Tootiiig  Bedt, 
and  that  it  was  considered  by  him  that  it  would 
be  greatly  to  his  interest  that  snch  oommoni  or 
waste  lands  should  not  be  built  apon,  and  cm  that 
ground  he  hod  been  induced  to  enter  into  that 
agreement,  and  recited  also  that  the  other  pereoaa 
beneficially  interested  under  the  will  of  EGiabetk 
Kymer,  also  considered  that  it  was  for  thsr 
interest  that  such  commons  or  waBt«  lands  slioald 
not  bo  built  upon,  and  on  that  ground  had  beet 
induced  to  enter  into  that  agreement ;  and  HndMo 
and  Willis,  with  the  consent  of  the  penow, 
parties  thereto  of  the  third  part,  thereby  agntd 
to  Kcil,  and  Drew  and  Flower  agreed  to  purrhHc, 
at  the  price  of  10,2001.,  the  said  manor  of  TootiEig 
Beck,  with  its  appurtenances,  subject  to  (amtmgit 
others)  tbe  following  stipulations  :— 

9.  Id  the  erect  of  tiis  oommoae  or  waate  lands  bdoM' 
ing  to  the  said  manor  Dot  being  given  or  dadioated  Id  ttt 
pnblio  »■  a  peik  or  reoreation  groDnd  luuler  the  po- 
TiBiouH  dC  an  Aot  of  Pulikment,  entitlad,  "  Tbe  ]Ua> 
politan  CommoDA  Act  18S6,"  or  anj  oths  Ut  ■' 
Pulument.  and  id  snch  way  that  do  part  Uieiaiit  kerf 
aoy  time  witfaont  the  ooneent  io  wnting  of  the  wi 
Charlee  Telford  "  [uid  of  the  other  perauoa  h  i  ■*■* 
□nder  the  will  of  Eliubeth  Keynwi],  "  their  e 
\  eiWBitM*,  e^~"~'"' — ' —    — "*   — "■"     " 
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the  expenses  of  makinsr  or  maintainm|r  the  said  park,  or 
for  any  other  purpose  whatsoeTor,  and  so  that  no  house 
or  any  other  building  be  ereoted  on  suoh  oommons  or 
waste  lands  except  such  lodges  or  other  buildiogs  as  may 
bo  neoesnary  for  the  maintenance  or  management  of  the 
said  park  or  recreation  ground  within  a  period  of  five 
years  from  the  date  of  ike  oonTcyance  to  the  purchasers, 
then  at  the  exj^tion  of  suoh  period  of  five  years,  the 
said  Charles  Telford  shall  purchase,  and  the  present 
purchasers  shall  conTey  to  him,  one  undiyided  24th  part 
or  share  of  the  hereditaments  and  premises  hereby  con- 
tracted to  be  sold  at  or  for  the  price  or  sum  of  JB425, 
being  an  amount  equal  to  that  whicn  he  the  said  Charles 
Telford,  will  receive  under  this  contract  of  the  said  sum 
of  Jei0,200. 

And  a  similar  right  of  pro-emption  of  their 
respective  shares  of  the  manor  was  reserved  to  the 
other  persons  interested  therein  under  the  will  of 
Elizabeth  Keymcr. 

10.  The  contract  for  purchase  by  the  said  several 
parties  mentioned  by  the  9th  Article  shall  not  interfere 
with  the  power  of  the  parties  hereto  of  the  4th  part,  or 
the  survivor  of  them,  or  his  heirs  or  assigns,  as  lords  or 
lord  of  the  said  manor,  to  memorialise  the  Inclosure 
Commissioners  for  England  and  Wales  and  the  Metro- 
politan  Board  of  Works,  or  the  local  board,  as  the  case 
may  require,  to  cause  or  autiiorise  the  said  commons  to 
bo  enclosed  under  the  provisions  of  the  Metropolitan 
Commons  Act  1866,  provided  that  the  scheme  be  not  in- 
consistent  with  this  aicreement,  and  to  ace  in  all  respects 
as  lords  or  lord  of  the  said  manor  in  relation  to  such 
enclosure.  And  all  parties  hereto  shall,  if  ^  and  so  far  as 
may  be  necessary,  concur  in  the  memorial  and  conse- 
quential proceedings  under  the  Act. 

11.  If  at  any  time  within  the  said  period  of  five  years 
the  dedication  in  manner  aforesaid  of  the  said  oommons 
or  waste  lands  to  the  public  shall  be  found  to  be,  in  the 
opinion  of  the  purchasers,  or  of  tiie  survivor  of  them,  im- 
praotioable,  then  tiie  purchasers,  or  the  survivor  of  l^em 
or  their  or  his  heirs  or  assigns  shall  be  at  liberty  to  give 
the  respective  vendors  aforesaid,  or  the  heirs,  executors, 
or  admuiistrators  of  such  of  them  as  shall  be  then  dead, 
nofcioe  in  writing  that  the  appropriation  and  dedication 
of  the  said  commons  and  waste  lands  in  manner  aforesaid 
to  the  public  has  been  found  to  be  impracticable,  and 
immediately  unon  tiie  giving  of  such  notice  the  pro- 
visions in  the  9th  Article  shall  come  into  operation  and 
take  effect  as  if  the  said  period  of  five  years  had  then 
ezpizvd  and  the  oommons  and  waste  lands  had  not  been 
dedicated  to  the  public  in  manner  aforesaid." 

By  a  deed  of  conveyance  dated  the  17th  Dec. 
1868,  the  manor  of  Tooting  Beck  was  conveyed  to 
Drew  and  Flower.  The  deed  was  executed  by 
Hadaon  and  Willis,  bat  the  plaintiff  and  the  other 
persons  interested  in  the  manor,  under  the  will  of 
isiiinbeth  Keymer,  refused  to  execute  the  deed 
on  the  ground  that  the  provisions  were  not  in 
accordance  with  the  agreement  ot  the  10th  July 
1868.  Accordingly  an  indenture  dated  the  3l8t 
Hay  1869,  was  indorsed  upon  the  deed  of  the  17tli 
Dec.  1868,  and  executed  by  all  the  persons  in- 
terested, by  which  provisions  substantially  the 
same  as  those  contained  in  the  agreement  of  the 
10th  July  1868,  were  incorporated  with  the  deed  of 
conveyance. 

On  the  2nd  Dec.  1868,  in  anticination  of  the 
purchase  by  the  Metropolitan  Board  of  Works  of 
the  said  common  from  Drew  and  Flower,  a  draft 
memorial  firom  the  Board  to  the  Inclosure  Com- 
missioners of  England  and  Wales  was  settled  by 
ooansel  on  behalf  of  the  board.  The  memorial 
prayed  for  the  preparation  of  a  scheme,  under  the 
Metropolitan  Commons  Act  1866,  respecting 
Tootine  Beck  Common,  and  was  similar  to  the 
memorial  set  out  below,  except  that  no  mention 
was  made  therein  of  a  proposed  sale,  by  the  board, 
oif  any  part  of  the  common. 

On  the  Sih  Feb.  1869,  a  meeting  of  the  Works 


and  General  Purposes  Committee  of  the  Metro- 
politan Board  of  Works  was  held,  at  which  a 
report  of  W.  W.  Smith,  the  solicitor  of  the  Board 
of  Works  relating  to  the  purcliaso  of  the  manorial 
rights  in  Tooting  Beck  Common  was  read.  Mr. 
Smith  discussed  the  form  of  the  contract  to  bo 
entei*ed  into  for  the  purchase  of  these  manorial 
rights  by  the  board,  and  also  mentioned  a  sugges- 
tion which  had  been  made  by  the  solicitors  of 
Messrs.  Drew  and  Flower  that  it  would  be  ad- 
vantageous to  the  board  to  sell  a  small  piec«  of 
the  waste  of  the  manor  which  had  been  sepamtcd 
from  the  rest  of  the  common  by  the  West  London 
and  Crystal  Palace  Railway.  Mr.  Smith  further 
drew  attention  to  a  report  which  had  been  mmlo 
in  Nov.  1866,  as  to  the  purchase  of  Tooting  Beck 
Common,  by  Mr.  Vulliamj  the  superintending 
architect  of  the  board,  which  statea  that  if  the 
board  could  sell  certain  jmrts  of  the  common  it 
might  expect  to  be  recouped  4000Z.  or  5000Z.  to- 
wards the  purchase  money. 

On  the  12th  Feb.  1869,  a  meeting  of  the  Board 
of  Works  was  held,  at  which  the  report  of  the 
committee  on  the  purchase  of  the  manorial  rights 
in  Tooting  Beck  Common  from  Messrs.  Drew 
and  Fowler  was  presented.  The  contract  for  the 
purchase  and  also  the  draft  memorial  to  the 
Inclosure  Commissioners  which  had  been  settled 
by  counsel  as  above-mentioned,  were  approved. 

The  contract  for  the  purchase  of  the  manorial 
rights  was  carried  into  effect  by  an  agreement 
which  was  dated  the  25th  June  1869,  and  mado 
between  Drew  and  Flower  of  the  one  part,  and  the 
Metropolitan  Board  of  Works  of  the  other.  This 
agreement  recited  the  above-mentioned  agreement 
of  the  10th  July  1868,  and  that  the  last  mentioned 
a^p^eement  was  entered  into  by  Drew  and  Flower, 
with  the  knowledge  and  approval  of  the  Metropo- 
litan Board  of  Works,  to  the  intent  that  the 
commcns  or  waste  lands  belonging  to  the  said 
manor  mi^ht  be  dedicated  to  the  public  as  a  park 
.or  recreation  ground  under  the  provisions  of  the 
Metropolitan  Commons  Act  I860.  And  that  the 
said  manor  and  premises  were  conveyed  to  Drew 
and  Flower  by  an  indenture  dated  the  17th  Dec. 

1868,  subject  to  stipulations  authorised  by  the  said 
articles  of  agreement  as  modified  or  explained 
in  an  indenture  dated  the  31st  May  1869,  in- 
dorsed on  the  said  conveyance.  And  that  the 
Metropolitan  Board  of  Works  intended  to  take 
proceedings  under  the  Metropolitan  Commons  Act 
1866,  in  reference  to  the  said  commons  or  waste 
lands.    And  by  the  agreement  of  the  25th  Juno 

1869,  it  was  agreed  between  the  parties  thereto 
that  Drew  and  Flower,  in  pursuuiice  of  the  object 
with  which  they  bought  the  said  manor,  and  to  tho 
intent  that  the  same  might  be  dedicated  to  the 
public  as  above  mentioned,  would  transfer  their 
purchase  of  and  all  their  interest  in,  the  said 
manor,  commons,  and  waste  lands  under  the 
thereinbefore  recited  agreement  and  conveyance, 
and  the  indorsement  thereon  respectively,  to  tho 
Board  of  Works,  and  the  said  Board  of  Workn 
would  accept  the  transfer  thereof  upon  the  term^ 
mentioned  in  the  same  agreement,  and  all  tho 
terms  of  the  agreement  should  be  considered  asi 
embodied  mutatis  mutandis^  in  the  agreement  now 
in  statement,  Drewand  Flowerassuming  the  place  of 
the  vendors,  and  the  said  Board  of  Works  assum- 
ing the  place  of  the  purcha&&cv%  \w  \>w5i  ^^>\*A. 
agreement.    And  \\.  -^^a  \3^&Ck  tc^tfiR^  'Owa^*  ^"^^ 

1  and  Flower  B\iavx\d,  \l   t^wA  Xs^  xSofc  X^rik^^ 
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concur  in  the  memorial  to  l)o  ]iros(Mitod  by  the 
bofutl  iiniler  the  Metropolitan  Commons  Act  ISCO, 
fur  a  s<^hemo  in  reference  to  the  said  commons  or 
\v;vsto  landSf  and  in  all  consequential  proceedings 
under  such  Act.  and  the  said  board  shouhl  defray 
all  tht'  <'o>ts  and  exjH'nsos  <»f  Drow  and  Flowers, 
as  woU  as  of  the  boanl,  in  i*clation  to  such  pro- 
ceedings. A  pi-oviso  was  also  contained  in  the 
agreement  of  the  25th  June  l8(>l^  which  enabled 
the  Metropolitan  Board  of  Works  to  determine 
that  ai^eement,  in  case  at  any  time  before  a 
Bchoine  as  to  the  said  commons  or  wasto  lands 
should  have  l>ecn  confirmed  by  Act  of  Parliament, 
the  board  should  bo  of  opinion  that  theit)  would 
lHM't)ine  pa3'able  under  a  scheme  under  the  said 
Art  in  ivsp«x"t  of  any  riphts  and  interests  not  com- 
jirisrd  in  the  said  tliereiu-ixfited  aj^i-eement  sums 
exroiMlinp  the  sum  of  4jKK»/.,  or  in  cjise  a  scheme 
as  10  the  said  commons  or  wiiste  lands  should  not 
roi'cive  the  sanction  of  Parliament  under  the  said 
Act  within  three  years  from  the  date  of  that  con- 
tract. 

Having  regard  to  the  suggestions  by  the  soli- 
ciior  of  Messi*s.  Di'cw  and  Flower  as  to  the  sale 
of  a  \n\n  of  the  common,  and  al»«o  to  Mr.  VuUiamy's 
iTport,  it  was  considered  desirable  to  introduce 
into  tlio  memorial  to  be  pi-esonted  by  the  board 
to  the  Inclosure  Commissioners  some  refer- 
ence to  such  a  sale.  The  draft  memorial  was 
accordingly  again  settled  by  counsel  on  bohalf 
of  the  bourd;  and  ultimately,  in  July  1809,  a  me- 
morial was  presented  to  tlie  commissioners,  of 
w^hich  the  material  parts  were  as  follows : — 

To  the  Inclosure  Commissionerfl  of  England  and  Wales. 

The  Memorial  of  the  Metropolitan  B^rd  of  Works, 

Sheweth, — That  yoor  memorialists,  by  the  Act  entitled 
the  Metropolitan  Commons  Act,  are  declared  to  bo,  and 
arc  empowered  to  act  thereunder,  as  the  local  authority 
of  the  metropoUs  in  respect  to  all  commons  which  are 
wholly  or  in  part  within  the  area  defined  by  the  Metro, 
poliit  Manaf^ement  Act  1S55. 

That  tlio  common  of  Tooting^  Beck  is  within  such  area. 
The  paid  common  consists  of  aboat  144  acres,  exdnsivo 
of  the  portions  thereof  occupied  by  two  railways  which 
run  through  it. 

That  Messrs.  Beriali  Drew  and  Philip  William  Flower, 
both  residing  within  the  parish  of  Streatham,  some  time 
since  entered  into  an  agreement  with  Messrs.  Robert 
Hudson  and  Henry  Willis,  the  lonls  of  the  manor  of 
To<)ting  Deck,  and  the  other  persons  inten>stcd  under  the 
will  nf  Klizabeth  Keymcr,  to  purchase  for  the  sum  of 
10,200/.  the  manor  of  Tooting  Beck,  with  its  rights, 
meml»ers,  and  appurtenances 

That  it  wiM  represented  to  your  memorialists  bv  the 
■aid  purchasers,  that  their  object  in  making  the  said  pur> 
chase  was  the  having  the  said  common  dcilioated  to  the 
public  aM  a  place  of  recreation,  and  such  purchasers 
applie<l  to  your  memorialists  to  take  their  purcha^io  off 
their  hands. 

That  your  memorialists,  having  taken  the  matter  into 
their  consideration,  and  considering  that  the  case  was 
one  in  which  a  scheme  might  properly  and  with  groat 
advantage  to  the  public  bo  applied  for  under  the  pro. 
visions  of  the  said  Act,  have  entered  into  a  contract  with 
the  said  purchasers,  the  effect  of  such  contract  being 
substantially  to  take  their  place  under  the  first-mentioned 
contract,  your  memorialists  resoning  power  to  cancel  the 
agreement  should  a  scheme  not  be  obtained. 

That  t^o  said  purchase  includes  the  purchase  in  fec- 
sim))le  of  the  said  common  yriih  the  exception  of  the 

riirlit<<  following There  is  a  small  piece  of  tho 

f'otiimon  se|>arated  from  tho  remainder  thereof  by  tho 
\V(  st  I^ndtm  and  Oystal  l^iloco  liailway,  which  might 
Im*  advaiitagcou«Iy  sold  or  let  by  the  boaril,  provided 
certain  rights  of  prc*emption  in  case  of  the  oommi»n  not 
bcMiig  wholly  devoted  to  ^mblic  purposes,  should  not  be  an 
ob.-t!ioli»  in  their  so  doing,  and  it  may  be  desirable  to 
deal  with  this  in  any  scheme  under  the  said  Act. 

Your  mcuioralists  pray  that  yon  will  bu  pleased  to  tako 


this  memorial  into  yonr  favonrablo  considefatioa,  tad 
will  direct  sach  examination  and  in^aiiy  tu  yoa  u»y 
think  neoossaiy  or  proper  in  relation  to  the  subject- 
matter  thereof,  and  that  if  on  examination  and  inqniry  joa 
should  think  fit  so  to  do,  you  will  be  plgased  to  pK> 
pare  the  draft  of  a  rioh«ne  nndcr  the  said  Act  respectis; 
the  said  common,  and  that  thereupon  snok  prooeedingsi  in 
reference  to  such  draft  sohemo  as  are  in  that  behalf  pro- 
vided by  the  said  Act  may  be  taken  and  hmd,  and  tkkt  a 
scheme  may  bo  finally  settled  and  appcoT«d  o£  bv  yoa 
in  such  form  as  you  may  think  expedient  ae  will  be  in 
conformity  with  the  said  Act,  provision  being  made 
therein  for  your  memoraiists  acquiring  and  "*^^"g  ooa* 
pensation  for  the  rights  above  mentioned. 

On  the  17th  Aupj.  1809,  a  letter  wa.««  written  W 
order  of  the  commissioners  to  the  boartl.  ra[uestiii:; 
the  latter  to  prepare  and  forwanl  a  draffc  Krhonie 
nnder  the  ^[etro{)olitan  Commons  Act  \H(k\  for  rlu^ 
dedication  of  Tootinpj  Beck  Common  to  the  piil»h.\ 

A  dnitl  scheme  was  occordinl}"  ]ircnared  on  h- 
half  of  the  board  in  Oct.  l^^t)i^  and  haivinj^  Uvn 
approved  at  a  board  meeting  held  on  the  li^h  Der. 
1869  was  forwarded  to  the  commissioners  ou  the 
i:.th  Doc.  18(30. 

In  May  1870  a  printed  draft  scheme  was  issued 
by  tho  commissioners,  which  purported  to  l)c  a 
draft  scheme  j)uniuant  to  the  Y)roviaions  of  the 
Metropolitan  Commons  Act  1860  for  the  establish- 
ment of  local  management  with  respect  to  Tooting 
Beck  Common.  Such  scheme  was  in  all  respect^ 
identical  with  that  prepared  on  behalf  of  the  Me- 
tropolitan Bo:ird  of  Works.  It  recited  the  agree- 
ment of  the  10th  July  1868  and  the  agreemeut  of 
the  25th  June  1869;  and  recited  also  that  the 
commons  or  waste  lands  belonging  to  the  nid 
manor  were  delineated  on  the  plan  annexed  to  the 
schedule  to  tho  scheme,  and  were  in  suck  pbn 
coloured  green  and  bine  respectively ;  and  that  the 
piece  of  common  delineatea  on  the  said  plan  and 
coloured  blue,  l)cing  of  small  extent,  and  being 
sejmnitcd  from  the  other  and  lai-ger  portion  of  the 
said  commons  or  waste  lands  by  the  West  London 
and  Cr^'stai  Palace  Railway,  its  dcilication  to  the 
public  would  be  of  but  slight  mlvantago,  and  beim; 
property  which  could  be  sohl  or  lot  to  :idvantage, 
it  woukl  be  more  desirable  if  tho  same  wore  mU 
or  let  with  a  view  to  the  proccinls  arising  there- 
from being  applied  in  manner  thereinafter  men- 
tioned; and  that  under  the  circunifstiinces  aforf- 
Knid  it  was  desirable  that  snch  ixm-ors  to  sell  or  let 
such  small  piece  of  common  slioiild  bo  conferred 
on  the  ^letropolitan  Board  of  Works  as  thereic- 
atYer  a]ipenreil.  And  recited  that  it  was  intended 
that  the  ^fetropolitan  Board  of  Works  shoaldeurr 
into  eiTiH't  the  said  agreement  of  tho  25th  Jod<' 
I8(i9,  and  tak(1  a  conveyance  to  the  board  of  the 
said  manor  and  premises  thereby  agreed  to  bo  sold, 
and  shouhl  acquire  all  estates,  interests,  and  right^. 
of  a  ])i*otitablo  or  I)eneticial  nature,  in  over  oraffen- 
lUfT  the  said  c<mimons  or  wtiste  lands,  making er 
])i'ovidin^  compensation  for  the  same  (if  neoenurt 
as  provided  by  the  15th  section  of  the  MctropoUtan 
Commons  Act  1866.  The  material  prorisioii> 
which  were  ]>roposed  by  the  driift  scheme  were  is 
follows : — 

From  and  after  the  completion  of  the  Miid  pnrrtew 
by  the  hc^anl,  the  portion  of  tho  commoim  or  wa«ti»  had* 
(lolinontfti  on  th^  paid  plan,  whinh  im  thor««on  eolnnvii 
frr(M>n  (w)iii'h  iMirlion  ifl  in  this  Muhomo  rk'ferra'l  to  ** 
"  Ww  ouininon  ").  aliall  l>e,  and  ia  h(*roby  ih«.UoAtiMl  totk' 
pnblio,  08  a  |Mirk,  common,  or  nNsn>AtUm  frmund.  •»! 
hIuiU  for  tlio  iiuri)Oscfl  of  thia  nohciiio,  bu  rogalatcd  wmA 
inaiia^rcil  l»y  tho  l»oanl. 

TIiu  i)ow«>r8  of  the  board  ^nerallj  a«  fo  appointe 
olliocrd    f^nd    Korvanta,    and   paying   tlicn    under  ^ 
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il  Acta  Kpplioable  to  Uie  bokrd,  Hltall  applj  to  all 
lenoni  u,  in  the  JDdRmeDt  of  the  boanl,  nuy  bo 
mrj  and  propsr  for  the  preberration  of  ordor  on, 
La  enroriMmanl)  of  bye-Una,  witli  rnHpoct  tn.  the 
oommon,  or  recreation  jronnii.  and  utherwise  for 
irpoaoa  of  thi>  Bchomo.  And  the  boani  ina;  make 
hi  rcKnlating  tbe  duties  and  condnat  of  the  Bereral 
«  and  aenanta  bo  appointed  and  employed,  altorins 
■dIm  aa  oottuion  ma;  leqnire. 
'  board  may  dmin,  inoloao  by  fences,  riant,  beautify, 
apmre  tbe  oommon  aa  may  be  necea^Mir.T.  No  bouae 
f  other  buildings  ahall  be  erected  on'tlio  common, 
i  aneh  lodgea  or  other  bmldinKS  u^  mn;  be  neccB- 
or  the  maintananoe  or  management  r>f  tlio  aaid  park, 
on,  or  recreation   gionnd.     The  hoard  may  from 

0  time  erect  on  the  oommon  aach  lad{tOB  and  other 
oga  aa  may  bo  neooBSnry  for  tho  maintenance  or 
nment  of  the  aaid  park,   oommon,  or  roanntion 

board  ahall  frame  bje-Iawa  and  ragiiUtioDs  for  the 
ition  (rf  nuiianoai,  and  the  preBerration  of  order  on 
ik,  common,  or  recreation  ground,  and  particnlBrly 
nentins  the  depoait  of  rabbiah  on,  and  the  illegal 
-,  onttina,  felling,  and  sale  of  totf,  Boda,  bog-wood, 
,  sand,  loam,  clay,  gorie,  fane,  tern,  bruahirooil, 
ind  the  like,  from  the  park,  oommon,  or  recreation 

poTchaBe  and  other  moneya  vhiah  ahall  beoome 
te  nnder  the  eaid  agreement  of  the  25th  June  18G9, 

1  oUier  ooropenBation  which  shall  become  payable 
thia  scheme,  and   all  oipenaee   which  hare  been 

J  incurred  by  the  board  in  relation  to  this  aoheme, 
le  memorial  for  a  aoheme,   and  all  coita  and  ai- 

which  shall  hereafter  be  inonrred  by  the  board  in 
at  the  exeoutiau  of  this  sohemc.  sh^  be  deemed  to 
enaaa  of  the  board  in  the  execatiou  of  the  Metco- 
fanagameut  Acta,  and  be  raised  accordingly. 
the  powers  of  the  board  as  to  borrowing  oontained 
Heteopolia  Management  Act  16SS.  and  the  Heb«- 
Uaaagement  Amendment  Act  1862,  aa  varied  hj 
itropolitan  Board  of  Worka  (Lotuis)  Act  1B6S,  shaU 
to  this  aoheme,  bat  the  toUl  unount  borrowed 
I  pnrpoaes  of  this  scheme  ahall  not  at  any  time 

]»,000t.  t  but  such  sum  shall  be  in  addition  to  the 
f  l«n  mlUiouB  storling  referred  to  in  auoh  laal. 
ined  Act. 

rithalanding  tlie  stipnlatianB  and  rights  of  pre- 
a  subject  to  which  |the  aaid  manor  and  premues 

0  conreyed  to  the  sajd  Boriah  Drew  and  Philip 

1  Flower,  aa  aforesaid,  it  shall  be  lawful  for  the 


[V.C.  B. 


•fang 

caac  of  difference  to  be  aBOertoined  and  prorided 
Dsi  mentioned  in  the  15th  seotion  of  the  Hetnipo- 
iommons  Act  1866,  And  after  payment  of  anoh 
laation,  anch  stipnUtiona  and  rights  of  prc-empticn 
»*e  to  be  binding  or  eieri^ideabla  to  and  (or  all 

and  porposes  whatsoever,  aa  if  tho  aamo  bad  never 
ade  or  reserred,  and  at  any  time  thdteafter  but 
ore  the  board  may  exercise  the  powers  oojitained 
slaosa  nait  hereinofltr  oontaJned. 
board  may  sell  4nd  diapoae  of  tiiat  portion  of  the 
nnmou  or  waste  lands  which  is  delineated  and 
d  bine  on  tho  said  plan,  or  may  let  the  same  or  any 

parts  thereof  either  upon  building  or  other  leases, 
arwards  Bell  and  diapoee  of  the  land  or  lauds  aa 
jeot  to  lease  or  leaaea  thereof,  and  all  moneys  arising 
le  aaJe.  letting,  or  other  dieposition  of  tiie  aaid 
.  coloured  blue,  ehall  be  paid  to  the  board  (a 

Dnder  the  seal  of  the  board  being  hereby  made  a 
at  diacharge  to  the  purchaser  or  any  other  person 

Uie  same)  and  may  be  applied  by  them  iu  or 
a  payment  of  any  pcrohaee   and  other  maneys 

made  raisable  as  expenses  of  the  board,  and  ehall, 
la  not  ao  applied,  be  carried  to  and  tOrm  part  of 
laolidated  Loana  Fond,  and  be  applied  aa  prorided 
!7th  swrtion  of  tho  Metropolitan  Board  of  Works 
)AotlBeB. 

tuid  oolonrcd  blue,  referred  to  in  the  drofl 
e,  and  wbioh  it  was  thereby  proposed  to 
ter  tho  board  to  sell  or  let,  whs  the  pftrt  of 
mmon  Reptimtcd  from  the  remftindcr  by  tho 
London  and  Crystnl  Palace  Railway,  as  to 
le  of  which  »  snftgeftion  had  been  inade  by  | 


the  Boltcitors  o(  Ateasre.  Drew  and  Flower,  as  abovo 
meationed,  and  to  which  a  reference  had  also  been 
maae  in  the  memorial  to  the  commissionera.   This 

Eiecc  of  land'  immediately  oi^jolned  the  building 
md  to  wliich  the  pkiutifl'  was  cntitled- 
Tbe  scheme  was  promoted  and  supported  by 
the  Metropolitan  Board  of  Works,  and  it  wait 
alleged  in  tho  bill  that  tber  intended  to  apply  to 
Parliament  foran  Act  toconfirm  tho  abore  scheme 
nnder  tho  iirovisions  of  the  Metropolitan  Commons 
Act  latitJ. 

On  tho  24th  Jimo  1870,  tho  plaintiff  filed  a  bill 
npiinst  tho  Metropolitan  Board  of  Works  and 
Drew  and  I'lowor,  charging  that  any  opposition  to 
tho  alwve  scheme  on  his  part  either  before 
the  Inclosurc  Commiwsionors  or  in  Parliament 
would,  whetlier  anccesaful  or  not,  bo  attended 
with  considerable  cost  to  the  plaintiff,  for 
which  he  would  have  no  adequate  remedy, 
and  to  which  he  ought  not  to  be  exposed.  Tho 
hill  prayed  that  tho  Metropolitan  Bosrd  of 
Works  and  the  other  defendants,  their  reapoctivo 
officers,  scrrants,  and  agents,  might  bo  restrained 
froni  promoting  or  supporting  the  aforesaid  scheme, 
or  any  other  scheme  under  or  purporting  to  bo 
under  the  proviaiona  of  tho  Metropolitan  Com- 
mons Act  IHUI),  whereby  a  port  only  and  not  the 
whole,  of  Tooting  Beck  Common  aforesaid,  or 
other  tho  commons  or  waste  lands  of  the  said 
manor,  should  be  dedicated  to  the  public  as  a  park 
or  recreation  ground,  or  whereby  any  part  of 
Tooting  Book  Common,  or  other  the  commons  or 
waste  lands  of  the  said  manor,  should  be  sold  or 
leased  or  mode  aaleable  or  leasable,  without  tho 
plaintiff's  consent,  or  which  shonld  be  otherwise 
inconsistent  with  the  provisions  contained  in  the 
agreements  of  the  10th  July  1868,  and  the  3Ist 
Mar  1869,  and  fraia  doing  or  causing  or  permitting 
to  be  done  any  other  act  or  thing  whereby  or  by 
means  whereof  the  rif^ht  of  purcnase,  reserved  as 
aforesaid  to  the  plaintiff  by  the  sud  agreements,  or 
either  of  them,  might  bo  defeated,  t^cn  away,  or 
ptejudiood. 

The  material  sections  of  the  Metropolitan  Com- 
mons Act  1866,  being  those  referred  to  by  tho 
Vice- Chancellor  in  his  judgment,  were  as  follows  : 

6.  A  scheme  for  the  oatablishmcoit  of  looal  manage- 
ment with  a  view  to  the  eipenditure  of  money  on  ttie 
drainage,  levelling,  and  improvement  of  a  metr^ 
polttan  common,  and  to  tbe  making  of  bye-laws  and  re- 
gulations foe  the  prevention  of  noiaanoes,  and  the  pre- 
aervatiaD  of  order  therein,  may  be  made  nnder  thia  Act, 
on  a  memorial  in  that  behalf,  presented  to  the  commis. 
aioners  b;  the  lord  of  the  manor  or  by  any  eommoners, 
or  b^  the  local  anthorilr,  or  in  case  of  a  oommon  extend- 
ing mto  Um  diatricta  <n  two  or  more  of  the  bo^es  de- 
sOTJbed  In  tbe  flnt  aahednle  to  thia  Act,  than  hj  any  one 
or  more  of  iDoh  bodft*. 

14  EivBiy  aalieme  ahall  state  what  rights  (if  any) 
claimed  by  an7person,or  class  of  parsona,  are  affected  by 
the  scbeme,  aod  in  what  uannsr  and  to  what  extent  they 
are  aHeoted  thenby,  and  whether  or  not  tho  aoheme  has 
been  in  relation  thereto  oonsented  to  by  that  person  or 
doHa  of  persona,  or  any  of  them. 
15.  No  eatato,  interest,  or  right  of  a  proBtable  or 
ineBoial  nature  In,  over,  or  affecting  a  oommon,  shall, 
:cept  with  the  oansent  of  the  perBon  entitled  thereto, 
be  taken  away  or  Injnrionsly  affeoted  by  any  sohemo, 
without  oompansation  being  made  or  provided  (or  tlie 
tame,  and  aiuh  oompansation  shall,  in  case  of  dUteroMe. 
be  Ba4Mrtainad  and  provided  in  the  same  manner  aa  if 
the  MOM  Mmpenaatiou  ware  fOr  the  oompnlaoij  pnrahaee 
and  talriiiK  or  the  {njnrions  affecting  of  lands  nnder  tho 
provlHons  of  the  Lsnda  Clonaos  O^solidaldon  Aot  1845, 
and  the  lAnds  Clanaea  Consolidation  Acts  Anumdment 
Aotiaeo, 
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16.  If  any  ponion  rloiminfr  any  estate,  interont,  or  right 
in,  over,  or  affecting  tbo  common  to  which  any  scheme 
relates,  is  di»satiHfie<l  with  any  determination  made  or 
implied  by  the  commissioners,  or  by  the  scheme  concern- 
ing  any  estate,  interest,  or  right  in,  over,  or  affecting  the 
common,  every  snch  person  may  obtain  a  decision  thereon 
in  an  action  at  law  in  the  manner  provided  by  sect.  56  of 
the  general  Act  to  facilitate  the  Indosore  and  Improve- 
ment of  Commons,  passed  in  the  session  of  IJie  eighth  and 
ninth  years  of  the  reign  of  her  present  Mi^esty,  chapter 
one  hundred  and  4-ighteen. 

/uiy,  Q.G.  and  ISfecens  for  the  plaintiff,  con- 
tendeil  that  the  Iiiclosiire  Commissioners  wore 
nxi^eodin^  the  powers  given  them  bv  the  Metro- 
politan Commons  Act  180G  in  issmng  a  scheme 
containing  the  clauses  of  which  the  plaintiff  com- 
plained. If  the  court  would  restrain  the  commis- 
sioners from  issuing  such  a  scheme,  it  would  also 
restrain  the  Metropolitan  Board  of  Works  from 
promoting  it.  The  court  had  jurisdiction  to  grant 
such  an  injunction. 

Speer  v.  Crawter,  17  Ves.  216 ; 
Pi-ewin  V.  Leicw,  4  Myl.  &  Cr.  24C. 

It  was  alleged  by  the  IxMird  that  they  were  acting 
as  the  local  antliurity  under  the  Act.  But  their 
at'tion  wns  really  bji«e<l  upon  the  private  interest 
which  they  acquired  under  the  agreement  of  the 
'J5th  Juno  1869. 

Eihh'ii,  Q.C.  and  CharU's  Hall  for  the  defendants, 
the  Metropolitan  Board  of  Works. — First,  the  in- 
junction prayed  would  be  entirely  nugatory,  as  the 
matter  has  passed  out  of  our  hands ;  the  Ir.closurc 
Commissioners  are  the  persons  who  are  acting, 
and  who  ought  (if  anybody)  to  bo  restrained. 
Secondly,  we  say  that  we  are  acting  in  this  matter 
as  the  local  authority  under  the  Act.  and  this  is 
really  an  application  to  the  court  to  interfere  with 
a  body  havmg  public  ]>owers  for  the  purpose  of 
performing  public  duties.  Xo  injunction  will  bo 
granted  to  restrain  such  a  body  from  making  an  ap- 
])lication  to  the  Legislature  for  a  ])ublic  purpose. 
HeathcoU  v.  North  Staffordshire  Railtcay  Compauyf 

2  Mac.  &  Oor.  100 ; 
Stockton  and  Hartlepool  Railway  Company  v.  Leeds, 

2  Phil.  G66 ; 
Lancaster  and  Carlinle  Railway  Company  v.  North 

Western  Railway  Company^  2  K.  &  J.  293: 
Steele  y.    North    Metropolitan    RaHicay    Company, 

L.  Bep.  2  Ch.  237  ;  16  L.  T.  Rep.  N.  S.  192 ; 
London,  Chatham,  an'l  Dover  Railway  Arranoement 
Ael ;  Ex  parte  Hartridge,  L.  Bep.  5  Ch.  671 ;  20  L.  T. 
Bep.  N.  S.  718. 

W,  Morris  and  Cassmi  for  the  defendants  Drew 
and  Flower. 

The  Vice-Chaxckllor, — I  have  no  reason  to 
doubt  that  the  Board  of  Works  have  acted  as  they 
think  right  in  the  discharge  of  a  public  duty.  I 
desire  to  make  no  observation  which  can  in  the 
loast  cast  any  imputation  upon  them  for  anything 
that  they  hiave  done.  The  plaintiff  also,  as  it 
seems  to  me,  has  acted  for  the  clear  protection  of 
his  legal  rights.  No  attempt  has  been  made,  and 
no  attempt  conld  well  be  made,  to  find  fault  with 
any  part  of  the  conduct  that  he  has  thought  it 
ri^t  to  pursue.  Having  said  that,  the  case  is  one 
which  in  its  nature  and  elements  is  of  the  simplest 
possible  kind.  One  of  several  persons,  proprietors 
of  Tooting  Common,  being  also  an  owner  of  land 
which  had  been  laid  out  for  building  purposes, 
And   who,  therefore,  is  naturally    interested 


have  acted  from  public  motives,  for  the  sole  to 
them  of  Tooting  Uommon,  in  onicr  that  it  migtit 
be  (for  that  was  the  ultimate  object)  devot4?d  to 
the  reel  cation  and  cnjo}'mcnt  of  the  public.  That 
being  his  plain  object,  and  the  object  of  all  the 
other  landowners,  and  having  in  view  his  omi 
interct'ts  lUso  as  an  owner  of  land  laid  out  for 
building  purposes,  ho  and  they  enter  into  tbe 
agreement  which  is  stated  in  the  bilL  The  agrMv 
ment  is  as  plain  as  it  need  be ;  perhaps  it  mi^ht 
have  been  exprcsseil  with  greater  distinctness  bat 
it  is  sufliciently  plain.  The  object  of  it  i<  to  ]>ro- 
vide,  afler  regulating  the  terms  of  the  pnrchase,thit 
if  by  any  accident  the  objects  which  the  vcndon 
have  in  view  cannot  be  accomplished,  namely,  dedi- 
cation to  the  public,  and  not  omitting,  as  I  cannot 
omit,  circumstances  which  appeared  of  special  in- 
terest to  Mr.  Telford,  the  plaintiff — ^if  those  olycctn 
cannot  be  accomplished,  then  the  right  to  have  bark 
again  that  which  they  agreed  shoum  be  sold  shoold 
bo  reserved  to  the  vendor,  withoat  refercnoo  to 
the  particular  nature  of  this  property.  That  is  t 
stipulation  which  a  vendor  m^ht  easily  mjike  in 
almost  any  instance  of  this  kind.  That  is  the 
agreement,  and  the  plain  agreement.  If  it  is  not 
dedicated  to  public  purposes  in  the  way  that  ii 
shadowed  out  rather  than  expressed  in  the  nfcne- 
ment,  then  we  are  to  have  it  back  again.  Upoo 
those  terms  Mr.  Drew  and  Mr.  Flower  make  tins 
purchase.  After  having  made  the  purchase,  they 
communicate  to  the  Metropolitan  Board  at  Woifo. 
which  is  properly  called  the  localaath<«itjby  theAct 
of  Parliament,  that  they  have  made  this  pmndaae: 
and  in  a  memorial,  which  is  in  evidence*  they  state 
their  motives  for  making  the  purchase,  the  object 
which  should  be  accomplished  by  its  being  com- 
pleted, and  suggest  to  the  Metropolitan  Board  of 
Works  that  in  the  discharge  of  their  public  dsPr 
they  cannot  do  better  than  take  the  bargain  off 
their  hands.  The  Metropolitan  Board  of  Worb 
took  that  view  of  the  subject  themselves ;  and  then 
wo  tind  an  instrument  set  out  in  the  pleadings 
which  is  as  distinct  as  anything  can  be,  namely,  a 
contract  between  the  Metropolitan  Board  of  Woria 
and  Mr.  Drew  and  Mr.  Flower,  which  is  made  with 
reference  to  the  original  agreement.  In  cxpi^^ 
and  explicit  terms  the  Metropolitan  Board  ol  Worb 
contract  that  if  they  became  the  purchasers  (for  in 
certain  events  they  mi^ht  not)  they  will  take  it  in  tbe 
same  manner,  and  with  the  same  rights  and  no 
other,  and  subject  to  the  same  obligations  as  3fr. 
Drew  and  Mr.  Flower  would  have  beeji  if  Uiev  M 
continued  the  owners.  If  Mr.  Flower  and  llr. 
Drew  had  remained  the  sole  owners  of  this  pro- 
perty, could  it  be  argued  for  a  moment  that  wy 
could  have  shuffled  off  this  obligation  whidi  ther 
had  taken  upon  themselves  at  one  time?  0^ 
course  no  such  contention  could  have  been  nuM^ 
Can  it  bo  saidj  since  the  Metropolitan  Board  of 
Works  were  competent  to  contract,  and  have  cob- 
tractod  to  be  in  the  very  shoes  of  Mr.  Drew  anii 
Mr.  Flower,  that  they  can  relieve  themselves  frctn 
the  obligation  which  they  have  contracted?  I 
cannot  see  any  reason  m  law — certainly  then 
cannot  be  any  in  morals  or  justice— why  the^ 
should  be  heard  to  say  so,  or  why  they  abodn 
say  so.  I  take  it  that  unless  toere  is  9aat 
principle  beyond  the  law,  or  acme  rale  witb 
which  I  am  unacquainted  which  shall  be 
L  wnj^Ued  in  favour  of  the  Metropc^itan  Board  of 


m 

tbe  condition  in   which  Tooting  Common  a\i3B2L\  ^ 

be  kept — he  and  the   other  owners   oootor  m\A\  TrQft>u&,\2cAT^^axk.\)^Ttf:v^S^^ 

»  OQstiBCt  with  two  gentlemen,  wViO  oraa  V>\  ciba>Qi^VcM^\A^l  ^dEA^^dc«)«E^iiB&SdbHito& 
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aii}^liing  which  is  in  contradiction  of  this  very 
plain  agreement.     The  proceedings  which  took 

?lace  afterwards  are  all  quite  inconsistent  with  it. 
ho  first  memorial   to  the     Inclosure  Commis- 
sioners which  is  drawn  up  recognises  the  rights 
of  the  vendor.     By  tlie  time  the  second  memorial 
came  to  be  drawn  up,  another  view  had  occurred 
to  the  Metropolitan  Board  of  Works.    I  cannot 
shut  my  eyes  to  the  fact,  although  it  has  not  been 
much  dwelt  upon,  that  it  is  in  evidence  that  Mr. 
VuUiamy  in    tiis  report    had  suggested  to    the 
Metro]x>litan  Board  of  Works  that  that  part  of  the 
land  which  is  coloured  blue,  and  which  is  the  sub- 
ject of  this  suit,  might  be  profitably  emploved  by 
them  for  tlie  purpose  of  building,  which  would  have 
been  wholly  subversive  of  the  intention  of  the  parties 
who  entered  into  the  agreement,  and  plainly  detri- 
mental to  the  interests  of  the  pubhc.    Now  that 
notion  having  been  suggested,  if  that  was  the  origin 
of  it,  whether  that  was  I'egular  or  not,  they  in  their 
new  memorial  addressed  to  the  Inclosure  Com- 
missioners suggest  that  they  might  make  useful 
cnnploymcnt  of  some  part  of  the  laud  which  is  not 
wanted  for  public  purposes,  and  they  have  in  view 
that  the  proceeds  of  it  might  be  applied  in  diminu- 
tion of  the  purchase  money  which  they  had  paid. 
Now  upon  this  application,  when   the   commis- 
sioner were  desired,  as  under  the  Act  of  Parlia- 
ment it  seems  it  ought  to  be  original  with  them, 
to  prepare  a  draft  scheme,  they  requested  that  a 
scheme  should  be  prepared.     It  is  in  consequence 
of  that  request  that  the  memorialists  took  upon 
themselves,  not  unwillingly  I  dare  say,  to  prepare 
that  scheme  which  was  aiterwards  submitted  to  the 
commissioners,  and  in  which  that  stipulation  which 
the  plaintiff  objects  to  was  introduced.      To  say 
that  the  commissioners  have  suggested  this  would 
be  merely  to  do  violence  to  the  very  plain  facts  of 
the  case.  For  saying  that  even  in  the  memorial  itself 
tbei*e  is  any  pretence  on  the  part  of  the  Metropoli- 
tan Board  of  Works,  in  the  discharge  of  public 
datics,  to  acquire  the  land  and  to  get  rid  of  the 
obligation,  there  is  no  foundation  whatever.    The 
Metropolitan  Board  of  Works  have  only  a  plain 
duty  to  perlbrm.    The  Act  of  Parliament  points  it 
oat  distinctly,  and  as  distinctly  points  out  the  duty 
of  the  commissioners.      What  the  Metropolitan 
Board  of  Works   want,  in  plain  English,  is  to 
make  money  by  this  ti*ansaction.     They  do  not 
conceal  it.     If  they  had  attempted  to  do  so  it 
would  have  been  in  vair.,  because  it  is  plain  upon 
the  face  of  it.    They  say  they  ai*e  acting  in  pur- 
suance  of  the  Commons  Ihclosure  Act  of  1866. 
Now*  sec  what  the  nature  of  the  Act  of  1866  is. 
It  first  of  all  takes  away  the  power  which  the  Inclo- 
sure   Commissioners    had   to   inclose    commons. 
There  is  to  be  no  inclosure  of  metropolitan  com- 
mons, but  instead  of  that,  to  maintain  the  useful 
objects  which  the  Legislature  have  in  view,  the 
commissioners  are  authorised  to  make  schemes 
for  the  management  of  commons.    The  first  sec- 
tion having  taken  away  the  power  to  which  I  have 
referred,  the  sixth  section,  which  seems  to  me  to 
be  most  impoitant,  is  this.     (His  Honour  read  the 
sixth  section  of  the  Act.)    That  is  the  only  power 
which  I  can  find.    The  memorial  presented  to  the 
commissioners  does  not  follow  that  provision  of 
tlie  Act  of  Parliament.    It  is  not  that  they  desire 
the  approbation  of  the  commissioners  either  for 
the  local  management  or  the  expenditure  of  money 
in  draining,  levelling,  and  improving  the  common, 
an  of  wbicm  are  perfectly  within  their  power,  bat 


what  they  do  ask  is  this :  We  have  entered  into 
an  agreement  to  buy  as  if  we  were  individuals  (not 
in  the  exercise  of  our  powers  as  the  Metropolitan 
Board  of  Works)  for  a  sum  of  money  this  com- 
mon;  we  desire  your  assistance  under  this  Act  of 
Parliament  for  di-aining,  levelling,  managing,  pre- 
paring bye-laws,  and  so  on ;  and,  besides  that,  we 
beg  to  communicate  that,  although  the  Act  of 
Parliament    gives   you    no   power   to   deal  with 
this   subject  at  all,   yet,  if   by  twisting   further 
words  (which  are  hereafter  to  be  referred)  to  you 
can  put  us   in  a  way  to  make   some  money  by 
this  transaction,  we  desire  to  have  the  authority, 
protection,  and  guarantee  of  3'our  power  in  order 
to  enable  us  to  do  that  thing.    We  did  enter  into 
a  bargain ;  we  are  tired  of  it,  we  think  we  can  make 
money  by  breaking  it,  and  we  ask  you  to  help  us 
to  do  that.    That  is  the  plain  English  of  the  trans- 
action.   The  Act  of  Parliament  is  invoked.    The 
Act  of  Parliament  provides,  with  perfect  reason 
and  propriety,  the  means  by  which  it  shall  be  done. 
The  commissioners  ought  to  liave  prepared  the 
scheme  themselves.    It  is  of  no  great  importance 
that  they  did  not,  but  they  trusted  the  Metropolitan 
Board  of  Works  to  make  the  scheme.    For  two 
months  after  that  they  were  to  receive  objections 
in  writing,  but  no  question  arises  about  tne  time, 
because  the  objeclions  were  sent  in  in  sufficient 
time.      They    are    to    consider    any    suggestion 
or  objection  that  may  be  made.     (His  Honour 
then    read     the     1-ith     section     of     the     Act.) 
The  scheme  here  referred  to  is  a  scheme  for  the 
establishment  of  local   management,  and  expen- 
diture of  money  in  draining  and  levelling,  and 
making  bye-laws  for  the  preservation  of  roads,  and 
so  on.    What  other  scheme  is  contcmpLitcd  by 
this  Act  of  ParUament?    The  meaning    of   the 
word  •'  scheme  "  in  the  6th  section  is  in  point  of 
fact  confined  to  a  scheme  of  this  nature;  and  I 
am  of  opinion  that  it  must  be  so  confined  in  every 
other  provision    of  the  Act  of  Pariiament  upon 
which  so  much  reliance  has  been  placed.    They 
are  wholly  inapplicable  to  this  case.    (His  Honour 
then  read  the  loth  section  of  the  Act.)     Then  by 
the  16th  section,  if   any    person  chiiming    any 
estate,  and  so  on,  shall  be  dissatisfied  with  the 
determination  of  the    commissioners,   then  they 
may  bring  an  action  under  the  old  Act  of  Parlia- 
ment.    I  was  at  a  loss  during  the  argument  to 
find  out  for    myself  any  reason  why  tne  Metro- 
politan Board  of  Works  could,  with  any  reason, 
ask  the  commissioners  (under  the  pretence  that 
there  was  some  interest,  profitable  or  beneficial, 
the  extinction  of  which  was  necessary  to  making 
that    scheme)    that    the  only  scheme   which  the 
Act    of     Parliament     authorised     to    be    made 
should    be  abrogated,   or  tliat  the  persons  who 
had    entered    into     that     agreement    should    be 
absolved    from  the  performance    of    it.      In  my 
opinion   there    is    nothing  in  the  Act  which  at 
all  justifies   any    such    view  of   the   case.    The 
main  stress  of  the  argument  which  Mr.   Eddis 
has  urged  so  abljr  and  so  fully  is,  that  no  such 
relief  as  the  plaintifi*  asks  in  this  case  can  be  given 
to  him,  because  it  would  in  fact  be  restiaining  an 
appUcation  to  Parliament  by  a  public  body  in  the 
discharge  of  a  public  duty,  and  in  which  public 
interests  are  concerned.    I  'thought  tbit  the  law  on 
this  subject  was  at  least  as  well  settled  as  any 
other  law  of  this  court.    You  cannot  restrain  a 
man  from  going  to  Parlixunent  oa^v^SoKk.  ^gcssQs^&N 
yoQ  cannot  usurp  tV]Ai\»  «raL>i}DL<(K\\»^  ^i^v^x^iiiui^^s^^ 
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with  the  Legislature;  you  can  shut  no  man's 
mouth ;  but  if  he  is  going  on  in  violation  of  a 
plaiu  contract,  which  is  personal  to  liimself, 
with  which  the  public  interests  have  nothing 
whatever  to  do,  you  cannot  under  the  pre- 
tence that  he  is  going  to  Parliament  refuse 
the  relief  which,  if  there  were  no  question  about 
Parliament,  this  court  would  be  bound  to  give. 
That  I  take  to  be  this  case.  I  am  not  sure  that 
there  ever  will  be  any  application  to  Parliament. 
I  am  quite  sure  that  there  is  no  application  to 
Parliament  now  in  sight,  because  the  commissioners, 
although  they  have  been  induced,  to  a  certain 
extent,  to  adopt  the  draft  scheme  which  has  been 
sent  them,  have  done  so  only  for  the  purpose  of 
inviting  objections  which  may  be  made  to  it.  In 
most  eiroress  terms  by  their  draft  scheme  they 
invite  objections  to  be  made  to  it ;  they  take  on 
themselves  no  responsibility;  they  have  not 
exceeded  their  authority,  or  confirmed  in  the 
slightest  degree  any  scheme  which  is  laid  before 
them.  On  the  contrary,  on  the  face  of  their 
scheme,  which  is  not  their  affair,  but  the 
affair  of  the  defendants,  the  Metropolitan  Board  of 
works,  thev  state  broadly  the  grounds  by  which 
anybody  who  might  read  the  paper  might  see  that 
these  objections  might  be  taken.  They  furnish 
information,  and  then  ask  if  anybody  has  any  ob- 
jection to  make  to  it.  That  is  all  that  passed ; 
that  is  the  state  of  things  so  far  as  the  Inclosure 
Commissioners  are  concerned.  I  do  not  find  any 
fault  with  the  Inclosure  Commissioners.  They 
have  performed  a  sort  of  ministerial  oflRce  in  the 
manner  which  might  be  expected  from  them. 
They  seem,  moreover,  if  I  may  take  the  liberty  of 
saying  so,  and  I  only  make  the  remark  because 
they  are  absent  persons,  to  have  properly  exer- 
cised their  discretion  in  the  matter.  They  mive  not 
decided  in  favour  of  the  one  or  the  other,  but  have 
left  the  whole  matter  entirely  open.  I  cannot 
consider  that  this  case  is  within  the  scope  of 
those  authorities  which  have  been  referred  to, 
all  of  which  decisions,  be  it  observed,  were 
pronounced  by  the  court  with  evident  reluctance, 
and  dislike,  only  yielding  to  what  is  the  law  and 
authority  of  this  court;  but  their  own  sense  of 
right  ran  directly  opposite  to  it.  I  can  find  no 
certain  necessity  for  going  to  Parliament.  Nothing 
in  the  injunction  which  is  here  asked,  either  in 
terms  or  effect,  seeks  to  control  the  power  which 
the  MetroDolitan  Board  of  Works,  or  any  body 
else  in  this  country,  has  to  go  to  Parliament 
for  the  purpose  of  obtaining  an  Act,  if 
they  can,  to  authorise  them  to  do  the  thing 
which  they  wish.  I  am  obliged,  admitting  the 
entire  and  ftdl  authority  of  all  those  cases,  to 
disregard  them  as  inapplicable  to  this  case.  The 
real  question  in  this  suit  is  whether  the  Metro- 
politan Board  of  Works  can,  by  a  strong  hand, 
bv  the  construction  which  they  put  on  this  Act  of 
Parliament,  which  I  think  is  a  wrong  one,  and 
which  is  unusual,  place  this  plaintiit  in  this 
position; — that  he  must  go  before  the  com- 
missioners, fight  his  battle  with  them  as  best  he 
can,  and  then,  in  the  event  of  a  Bill  being  carried 
into  Parliament,  present  his  petition  against  it 
there,  and  there  encounter  diflBculty,  trouble, 
and  expense,  which  no  success  would  adequately 
recompense  him  for ;  and  that  for  no  reason 
bat  beo&uBe  the  Metropolitan  Board  of  Works 
have  taken  it  into  their  heads  that  ihey  can 
make  a  proGt   out  of  this  piece  oi  land  t)u;- 


chased,  and  make  a  profit  in  a  manner  diffa«ii 
to  that  which  was  contemplated  by  them  vhen 
they  entered  into  the  contract,  and  totally 
opposoil  to  that  power  which  the  Act  of  Parlia- 
ment enables  them  to  derive  from  the  porcha^ 
which  they  have  made.  Mr.  Charles  Hall  aqi^oed 
that,  being  the  local  authority,  it  was  in  their 
power  to  present  a  memorial  to  the  commissionen 
whenever  they  thought  fit.  I  cannot  restrain  any 
lawful  power  which  they  may.  possess ;  bat  in 
granting  the  injunction,  as  I  do,  in  the  teruu  in 
which  it  is  prayed  by  the  bill,  I  simply  preserve 
a  plain,  honest,  distinct  contract  between  a  vendor 
and  purchaser,  and  ref^iso  to  permit  the  parchaeser 
to  take  more  under  the  contract  than  ho  fairly 
bargained  for.  or  intended  to  pay  for.  An  injonc- 
tion  must  therefore  be  grantea  in  the  terms  of  the 
pi'ayer  of  the  bill,  and  the  costs  of  the  plaintiff 
must  be  paid  by  the  Metropolitan  Bou^  of  Works. 
The  costs  of  the  defend^its.  Drew  and  Flower, 
will  be  paid  by  the  plaintiffs,  who  will  add  them 
to  their  own. 

Solicitors :  Charles  Stevens :  W,  W.  SiihUh ;  TTH- 
8on,  Brietowe,  and  Carpmael. 


< 
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Feb,  9, 10,  and  13, 1872. 

Pkbston  V,  Thb  Corporation  of  Great  Yarxouth. 

Corporation — yiorbjage  of  rales — Local  Ad—Pnt- 
vnfioii  for  repayment  by  ballot — Right  of  mort" 
gagve  to  repayment  of  principal  —  Account  — 
licceivn'. 
The  corporation  of  a  borough  were^  by  their  load 
Act,  nnthrrised  to  raise  a  certain  sum  ofuwuii 
for  the  jyitiVffseti  therein  mentioned^  by  inortgaye  </ 
iho  general  district  rates.  In  the  form  of  mori' 
goge  prescribed  by  the  Act  no  time  toas  specijiM 
for  the  repayment  oftlie  inoncy;  and  the  oiW^moJf 
of  repayvient  mentioned  in  the  Act  teas  thai  the 
corporation  should  yearly  and  every  yearpai/ff 
1002.,  at  the  least,  of  the  moneys  borrowed  on  (ke 
credit  of  the  Act,  and  the  particntar  mortgage  to 
be  paid  off  teas  to  be  ascertained  by  tHillA. 
On  a  bill  filed  by  a  tnotigagee  to  Jiave  the  priunjud   . 

vioneys  owing  to  him  paid  off  and  for  a  r»rfiW, 
Held,  that  the  mortgagee  was  not  entitled  to  b*:  i>aid 
the  principal  sums  owing  to  hitn,  cjccept  by  /A** 
means  and  in  the  manner  provided  by  the  locol 
Act. 
Semble,   the  court  will  not  appoint  a  receiver  </ 

parish  rales,  • 

Tiiib  suit  was  instituted  by  Isaac  Preston  on  be- 
half of  himself  and  all  otner  the  mortgagees  of 
the  general  district  rates  of  the  town  of  Great 
Yarmouth,  except  such  of  the  mortgagees  who  did 
not  wish  to  be  paid  off,  against  the  oorporatioii  of 
that  town,  and  Mary  Leeds,  who  represented  the 
mortgagees  who  did  not  wish  to  be  paid  off. 

By  the  Great  Yarmouth  Local  Act  (50  Gea  ^)i 
certain  commissioners  were  appointed  to  cany  the 
Act,  which  was  entitled  "  An  Act  for  the  better 
Paving,  Lighting,  Cleaning,  and  Watching  the 
Town  of  Great  Yarmouth,  in  the  County  of  Nor- 
folk, and  for  Removing  Nuisances  and  AnnojaDoei 
therein,  and  for  making  other  Improvements  ia 
the  said  Town,"  into  execution. 

For  the  purpose  of  raising  money  to  defin^^  the 
charges  and  expenses  of  obtaining  Uie  Aflt  tad 
caxrj\xi^>iXi<&  ^nacok&  into  execution,  it  mm  ()nw  sect 


MAGISTRATES'  CASES. 


391 


V.C.  B.] 


Preston  v.  The  Corpobation  op  Great  Yarmouth. 


rv.c.  B. 


they  were  thereby  authorised  and  required,  once 
in  every  voar  to  rate  and  assess  the  several  land- 
lords and  owners,  and  the  several  tenements  and 
occupiers  of  all  houses,  buildings,  and  other  here- 
ditaments within  the  town  of  Great  Yarmouth 
which  were  rated  or  assessed  to  the  relief  of  the 
|K>or  of  the  parish,  in  any  sum  not  exceeding 
2s.  6<Z.  in  the  pound.  By  sects.  78  and  84,  pro- 
vision Was  made  for  the  appointment,  by  the  com- 
ini.ssioners,  of  assessors  for  making  the  rates  and 
asMCssmeiits  from  time  to  time,  and  of  collectors 
for  receiving,  levying,  and  recovering  payment  of 
the  same.  By  sect.  96  it  was  enacted  that  in  order 
lo  enable  the  commissioners  to  carry  the  Act  into 
immediate  execution  it  should  bo  lawful  for  them 
from  time  to  time  to  borrow  such  sum  or  sums  of 
money  so  as  that  the  sum  borrowed  should  not  at 
any  one  time  exceed  in  the  whole  the  sum  of 
20,000Z.,  as  they  should  judge  necessary  for  the 
pur]X)ses  of  the  Act,  upon  the  credit  of  the  rates, 
assessments,  and  monc3s  to  be  made,  levied,  collec- 
ted, and  received  by  virtue  of  the  Act,  and  by  writing 
under  their  hands  and  seals  to  assign  all  or  any 
part  of  the  said  rates,  «tc.,  to  such  person  or  persons 
as  should  lend  or  advance  any  money  thereon  as 
a  security  for  the  prmcipal  money  to  be  advanced, 
with  interest  for  the  same. 

By  the  form  of  mortgage  prescribed  by  the  Act 
the  commissioners  granted  and  assigned  unto  the 
mortgagee  such  proportion  of  the  rates  to  be  raised 
and  collected  by  virtue  of  the  Act,  as  the  sum 
advanced  should  bear  to  the  whole  sum  borrowed 
"  to  be  had  and  holden  "  until  the  sum  advanced, 
with  interest,  should  be  repaid  and  satisfied;  but 
there  was  no  time  specified  in  the  mortgage  for 
the  repayment  of  the  principal  moneys  so  advanced. 
All  the  assignments  were  to  be  numbered  conse- 
cutively, and  "  every  such  security  shall  be  good, 
ralid,  imd  eficctual,  and  shall  entitle  the  person 
or  persons  to  whom  the  same  shall  be  made  his, 
her,  or  their  executors,  administrators,  and  assigns, 
to  the  payment  thereof,  and  to  all  profit  and 
advantage  thereof,  according  to  the  true  intent  and 
meaning  of  this  Act." 

The  commissioners  were  also  empowered  by 
8€>ct.  97  to  raise  any  part  of  the  money  to  be  bor- 
rowed by  virtue  of  the  Act  by  granting  life 
annuities. 

By  sect.  90  it  was  enacted  that  the  commissioners 
should  yearly,  and  every  year  after  the  expiration 
of  three  years  from  the  commencement  of  the  Act, 
jKiy  off  and  discharge  the  sum  of  100/.  at  the 
least  of  the  moneys  borrowed  on  the  credit  of  the 
Act,  together  with  the  interest  duo  thereon ;  and 
the  particular  mortgage  to  be  paid  off  was  to  bo 
ascertained  by  ballot^  but  nothins:  therein  con- 
tained was  to  be  construed  to  extend  so  as  to 
enable  or  require  the  commissioners  to  pay  off  and 
discharge  any  of  the  annuitants  until  all  the  other 
creditors  on  the  rates  should  be  paid  off  and 
discharged. 

The  next  section  provided  that  if  the  commis- 
sioners could  at  any  time  borrow  money  at  a 
lower  rate  of  interest  than  the  assignments  which 
should  be  then  in  force  should  bear,  it  should  be 
lawful  for  them  to  charge  the  rates  with  such  sum 
of  money  as  they  should  think  proper,  to  pay  off 
and  discharge  the  assignments  bearing  a  nigher 
rate  of  interest.  And  it  was  enacted  (sect.  101) 
that  all  the  moneys  to  arise  bv  virtue  of  the  rates, 
Ac,  to  be  leyied  by  virtue  of  the  Act,  and  which 
might  be  horrow&a  on  the  credit  thereof,  or  ad- 


vanced for  annuities,  should  be  paid  to  the 
treasurer  to  the  commissioners,  or  such  other  per- 
son as  they  should  appoint,  and  should  be  applied 
in  the  fii*st  place  in  paying  and  defraying  the 
charges  and  expenses  incident  to  the  obtaining 
and  passing  of  the  Act,  and  in  the  next  place  in 
carrying  out  the  purposes  for  which  the  Act  was 
passed,  "  and  for  such  other  uses  and  purjwses  as 
are  herein  expressed,  and  for  no  other  use,  intent, 
or  purpose  wnatsoever." 

In  exercise  of  the  powers  contained  in  this  Act, 
the  commissioners  in  the  year  1837  borrowed 
various  sums  of  monev,  amounting  altogether  to 
about  15,000?. 

By  an  order  of  the  General  Board  of  Health, 
made  in  pursuance  of  the  provisions  of  the  Public 
Health  Act  1848,  and  confirmed  by  an  Act  passed 
in  1851,  the  Mayor  and  Corporation  of  Great  Yar- 
mouth were  instituted  the  local  board  of  health 
for  that  town,  and  the  powers,  authorities,  and 
duties  under  the  local  act,  so  far  as  they  were  not 
thereby  repealed,  were  vested  in  the  local  board  of 
health,  and  thereupon  the  powers  and  duties 
relating  to  the  mortgages  of  the  rates  became 
vested  in  the  present  defendants. 

In  1861)  the  plaintiff  gave  the  defendants  notice 
to  pay  oir  the  mortgages  which  he  held. 

Tins  the  defendants  refused  to  do  on  the  grounds 
that  they  were  not  bound  by  the  provisions  of  the 
local  Act  to  pay  off  more  than  1001.  per  annum. 

The  ]»laintiff  then  filed  his  bill  by  which  he 
prayed  for  an  account  of  what  was  due  to  himself 
and  the  other  mortgagees  of  the  rates,  for  an 
account  of  the  rates  levied  since  1851,  and  for  a 
receiver. 

Eddlii,  Q.C.  and  Win,  Pearson  were  for  the 
plaintiff. 

Kay,  Q.O.  and  Lindley,  Q.O.  were  for  the  de- 
fendants, the  corporation. 

Itodwdl  for  the  defendant,  Mary  Leeds. 

The  following  authorities  were  referred  to : 
Hopkins  v.  The  WorcestlBr  and  Birmingham  Caned 

Proprietors^  L.  Bep.  6  Eq.  437  ; 
De  Winton  v.  The  Mayor  a/nd  Corporation  of  Brecon, 

33  L.  T.  Rop.  296 ;  J6  Beav.  583 ; 
Fripp  T.  The  Chajrd  RaUxoay  Company,  11  Hare, 

241,259; 
PostUthwaite  v.  The  Jdaryport  Harbour  Trustees,  20 

L.  T.Eep.  N.  S.  188; 
Lord  Crewe  v.  Edelstone,  1  Do  G.  A  J.  93 ; 
Drewry  v.  Barnes,  3  Bus.  94 ; 
Fletcher  v.  Oibhon,  23  Beav.  212  \ 
Ames  Y.  The  Trustees  of  Birkenfiead  Docks,  20  Boar. 

332; 
Publio  Health  Act  1848  (11  &  12  Vict.  c.  63)  as.  113. 

114; 
Local  GoYemment  Act  1858  (21  A  22  Vict  c.  98)  sb. 

10,  57. 

The  ViCE-OuA-NCELLOR  said :  I  have  now  heard 
this  case  argued  at  very  great  length.  If  I  thought 
any  further  consideration  would  induce  me  to 
change  the  opinion  I  have  already  formed,  of 
course  I  should  consider  my  judgment ;  but  I  must 
say  that  it  appears  to  me  very  reasonably  clear  that 
the  plaintiff's  claims  in  this  suit  cannot  be  sus- 
tained. That  the  case  is  one  of  entire  novelty  is 
not  be  disputed,  unless,  indeed,  Drcwnj  v.  TianioB 
(3  Rus.  94)  is  to  be  called  an  exception  to  that  uni- 
versal novelty.  In  this  country  there  are  numerous 
municipal  corporations  and  other  such  like  bodies, 
who  are  authorised  to  execute  certain  public  pur- 
poses, and  have  given  to  them  the  «)wer  of  Ig^^vcl^i^ 
rates  fop  the  p\ir^i&e  o1  «««»\xi'"^^isccfl^^  ^««^- 

poses,  and  as  «a  "md^etv\.  VJcv^^  >D»MVi  ^'sr^  ^^sni? 
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monly,  I'kieed,  almost  nniversallj,  the  power  of 
bjiTowing  money.  The  question  in  this  suit  is  as 
to  the  repayment  of  the  money,  and  that  Question 
is,  in  my  opinion,  to  be  determined  wholly  upon 
the  provisions  of  this  Act  of  Parliament  of  lo37. 
The  cases  upon  railways  and  tolls,  and  market 
places,  where  the  beneficial  interest  in  the 
tolls  is  vested  in  the  owners  of  the  property, 
ai-o  altogether  distinguishable  from  the  pre- 
sent case.  The  commissioners  originally  but 
now  the  cori)onition  are  to  derive  no  kind  of 
iH'iicfit  fiom  the  rates.  Their  duty  is  to  make  a 
latc  jiiitl  to  f»n)vide  by  that  rate  for  the  pa^nnent  of 
all  that  is  propcrl}'  payable  out  of  the  rate,  but 
not  one  hliilling  more.  And  when  Mr.  Kddis  in- 
sists tliat  the  in>tances  of  gnmting  receivers  have 
been  vciT  numerous,  thci*e  is  not  one  to  Ik;  found 
that  I  know  of  in  which  it  has  ever  entered  the 
mind  of  the  court  that  it  could  ap]K)int  a  receiver 
of  {larish  rates.  Nor  do  I  see  how  it  would  be 
practicable,  not  even  if  resort  were  had  to  that 
inachinerv  provided  by  the  Railway  Acts  and  by 
the  Local  Board  Act  in  this  case  of  applying  to 
the  justices  to  a]>point  a  receiver ;  because  the  duty 
of  making  a  rate  as  incidental  to  the  discharge  of 
that  duty  ought  to  be  limited  by  the  payments 
nw^essary  to  Ikj  made  out  of  the  rates ;  and  if  it 
could  l>e  brought  to  an  arithmetical  nicety  and 
point  they  ought  not  to  levy  by  rates  one  sixpence 
more  than  is  enough  to  pay  for  paving,  lighting, 
and  watching,  the  salaries  of  the  officers  whom 
they  are  required  to  appoint,  and  all  the  other  ex- 
jienses  incidental  to  the  discharge  of  the  public 
duties  which  are  intrusted  to  them.  And  if  a 
receiver  were  appointed  what  would  the  receiver 
do,  whether  justices  appointed  him  or  this  court  ? 
There  would  be  nothing  for  him  to  receive,  for  it 
is  admitted,  that  whenever  in  a  railway  case  you 
appoint  a  receiver,  you  must  authorise  him  first  to 
jxiy  all  the  going  expenses  of  the  railway,  and  he  can 
only  pay  into  court  that  which  is  profit  l>elong- 
ing  to  the  company.  This  Act  of  Parliament, 
the  recital  of  wbich  is  that  the  streets 
and  so  on  of  Yarmouth  are  not  properly 
paved  and  watched,  and  that  they  are  much 
incommoded  by  various  annoyances  and  encroach- 
ments, goes  on  to  constitute  commissioners  for  the 
purpose  of  performing  the  repairs  and  doing  other 
things  which  are  necessary,  and  it  empowers  the 
commissioners  to  enter  into  contracts  for  that 
purpose,  that  is  to  say,  to  incur  expenses,  and  do  a 
variety  of  other  things  which  are  incidental  to  the 
office  imposed  upon  them  by  the  Legislature.  In 
ordered  to  do  this  they  are  empowered  to  borrow 
money  upon  the  credit  of  the  rates.  They  are  di- 
rtHt(Kl  to  make  rates  with  the  help  of  assessors, 
and  the  manner  in  which  the  rates  are  to  be  made  is 
]>ointed  out  in  the  Act  of  Parliament.  I  need  not 
jiart.icularly  refer  to  the  clauses,  but  they  are  rates 
for  the  purpose  of  completing  and  executing  this 
Act  of  Parliament  and  the  purposes  mentioned 
in  this  Act  of  Parliament.  The  OCth  section  is 
the  first  which  enables  the  commissionei*s  to 
borrow  money.  In  order  to  enable  the  commis- 
sioners to  carry  this  Act  into  immediate  execution, 
they  may  borrow  sums  not  excee<ling  20,0(X)^, 
upon  the  credit  of  the  rates  to  be  m.'vdeand  levied 
by  virtue  of  this  Act,  and  then  there  is  a  form  of 
assignment  by  wliich  they  arc  to  assign  the  nitcs 
for  the  purpose  of  securing  payment  of  the  money 
which  iH  act  out  in  the  96th  section.  Tkeioxm. 
baa   been   read,    and    it    is   unnecessary   to  re- 


peat it,  for  it  is  in  the  nniyorsal  form, 
assigning  the  whole  of  the  rates.  It  directs 
that  they  shall  be  numbered,  commeiicing  with 
No.  I,  and  so  on,  and  shall  entitle  the  peraon  to 
whom  the  same  shall  be  made  to  the  payment 
thereof,  and  to  all  profit  and  advantage  therein  ac- 
cording to  the  true  intent  and  meaning  of  this  Act, 
words  which  do  not  appear  in  the  Bifi»  and  whidi 
have  been  very  little  attended  to  in  the  ooone  of 
the  argument.  But  that  part  of  the  96th  section, 
which  points  cut  that  the  payment  of  the  rates  is 
to  be  according  to  the  true  intent  and  meaning  of 
this  Act,  makes  it,  as  I  have  said,  a  aaestiou  upon 
the  construction  of  this  Act.  Then  tae  97th  daase 
provides  for  payment  of  annuities.  The  99th  is,  in 
the  marginal  note,  called  a  provision  far  the  repay- 
ment of  creditors  by  ballot,  and  it  c^oes  on  to  pro- 
vide that  "The  commissioners  snail  cveiy  jxar 
pay  ofi'  and  discharge  1001.  at  the  least  of  the 
moneys  borrowed  on  the  credit  of  this  Act.'*  And 
with  that  exception  there  is  not  a  word  in  the  Act 
of  Parliament  about  the  payment  of  the  moneys 
advanced.  The  pa}'ment  of  the  interest  b  most 
carcfully  provided  for,  but  the  payment  of  the 
principal  is  nowhoro  suggested,  nor  was  it 
within  the  meaning  of  uie  L^islatnre  in 
passing  this  Act  nor  within  the  meaning  of 
the  persons  who  lent  their  money.  It  is  said  that 
it  is  ver}'  hard  they  should  have  to  wait  15U 
years  before  they  are  paid.  l*hat  is  a  somewhat 
exaggerated  mode  of  putting  it,  because  if  the 
commissioners  choose  to  make  a  larger  rate,  or 
their  bonds  were  drawn  by  ballot,  they  might  be 
paid  off  earlier.  However  that  may  lie,  it  would 
alter  the  construction  of  the  Act  of  Parliament, 
which,  as  I  read  it,  is  very  distinct  and  clear ;  and  I 
beg  to  draw  attention  to  the  101st  section  of  the 
Act,  which  provides  that  all  money  to  be  raised 
and  which  maybe  due  and  acquired  thereon, or 
advanced  on  notes,  and  so  on,  shall  be  paid  and 
expended  for  public  purposes,  and  the  clause  ends 
with  "and  for  such  othor  uses  and  pnr|x>8cs  as  are 
heroin  expressed,  and  for  no  other  u:<o,  intent,  or 
purpose  whatever."  Tlic  commissioners  no  doubt 
have  power  and  aro  obliged  to  pny  off  the  lN)ndis  to 
the  extent  of  1001.  a  year  at  least,  and  they  are 
empowered,  if  they  think  fit,  and  the  ciriMimstaiiccs 
of  the  borough  should  render  it  oxpo«lieiit,  so  that 
in  the  discharge  of  their  duty  thi-y  may  recom- 
mend it,  they  may  raise  more  money,  and  if  they 
do,  they  may  paj-  off  the  bonds.  But  Ixjyond  that 
the  moneys  raised  are  to  be  applied  for  no  other 
use,  intent,  or  purpose  whatever  than  ip  exprRSsed 
in  this  Act  of  Parliament.  I  csinnot  read  in  thk 
Act  of  Parliament  any  intention  on  the  ]>art  of  the 
commissioners,  or  the  Legislature,  or  tne  Imdcrs, 
that  there  should  be  any  othor  mode  of  payment 
than  that  which  is  prescribed  by  the  ballot  sectioo, 
nor  can  I  believe  that  there  wju*  any  such  intentioo. 
It  would  be  monstrous  to  suj)|K)se  tliatthose  persons 
who  lent  1  o.OOOZ.  for  the  present  exigencies  of  the 
town  of  Yarmouth,  should  l)c  able  at  the  end  of 
six  months  to  insist  upon  paj-ment  from  its  then 
existing  occupiers  of  houses  of  the  whole  lo,Wi' 
which  was  borrowed.  Tlie  other  is  a  rca^nable 
ami  |)roi)or  construction,  to  jmy  off  1(X>/.  a  year— 
that  is  not  less  than  UK»/.  a  3'ear,  and  as'moch 
more  as  they  can  afford  which  relieves  the  general 
burden.  In  the  meanwhile,  wliat  hardship  can  the 
lenders  be  under?  They  can  transfer  their  teat' 
Titles,  I  do  not  say  they  aro  obliged,  bat  I  say  that 
tVve  «>oawTi\»^  \tl  wsnx  Yaie^  is  the  moat  euSij  eoft* 
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le  security  possible,  and  it  removes  entirely 
ihem  the  suggestion  that  they  lie  under  any 
lip,  because  tney  cannot  compel  present  pay- 
it  the  end  of  six  months  if  they  choose  to  give 

reouiring  payment.  Then  is  this  in  the 
est  degree  like  the  case  of  railways?  A  rail- 
r  beneficial  enjoyment  of  tolls,  or  a  corpora- 
rhich  has  houses  in  the  town,  and  cattle 

and  stalls  in  a  market  place,  draws  a 
le  from  it,  and  nothing  can  be  more  reason- 
mn  that  a  receiver  should  be  appointed  for 

But  what  can  be  so  unreasonable  as  that  a 
sr  should  be  appointed  of  these  rates,  and 
so  useless  and  absurd  P  If  the  whole  amount 
ie  rates  are  not  more  than  enough  to  pay  the 
ses  of  paving,  lighting,  and  watching,  and 
her  things,  the  salaries  of  the  officers,  and 
iterest  upon  the  debt,  and  the  1002.  which 
year  they  are  obliged  to  set  apart  for  repay- 

what  would  a  receiver  do  P  The  commis- 
ners  may  think,  and  perhaps  not  incorrectly, 
hey  do  enough  if  they  levy  a  rate  in  Yar- 
i  to  provide  for  all  the  expenses  I  have  men- 
.  If  they  do  that,  and  no  more,  or  if  they 
jut  a  very  small  sum  beyond,  that  is  all 
ding  to  every  principle  in  which  receivers 
)pointcd  in  railway  cases),  the  bondholders 
sist  upon  having  paid  to  their  receiver.  I  do 
op  to  dwell  upon  the  great  inconvenience  of 
iting  a  receiver.  I  do  not  know  how  the 
er  would  discharge  his  duty,  nor  how,  under 
CCS*  order,  he  would  levy  distress  upon  the  ten- 
nd  80  on.  Perhaps  he  might  be  able  to  do  that ; 
lis  I  am  persuaded  of,  no  justice  of  the  peace 
•ly  advised  would  appoint  a  receiver  unless 
w  there  was  something  to  be  received,  and 

it  was  right  that  what  was  to  be  received 
I  be  applied  in  the  way  which  is  here  sug- 
l.  The  only  case  which  has  any  application 
i  matter  at  all  was  that  case  of  Dninj  v. 
8  (3  Rus.  94.)  The  other  cases  were  all 
i  the  question.  The  case  most  relied  on, 
ypklns  V.  Tlie  Worccslcr  Canal  Company 
ep.  6  Eq.  437),  is  not  to  be  disputed  for 
Qcnt.  The  persons  who  had  borrowed  the 
r,  although  they  had  not  fixed  a  day  for 
jnt,  nor  oven  i)romised  to  pay,  had  by  an 
ment  acknowledged  in  substance  and  in 
hat  they  wei-e  debtors,  and  they  were  in 
njoyment  of  the  receipt  of  itioney  which, 
ling  to  the  tenor  of  the  mstrument,  was  not 
The  commissioners  here  are  in  receipt  of 
mey.  No  single  shilling  comes  to  their 
All  is  spent,  or  ou^ht  to  be  spent ;  and 
ct  of  Parliament  says  it  shall  bo  spent  for 
tier  use  or  purpose  whatever  than  what  is 
I  the  meaning  of  the  Act  of  Parliament,  and 
mt  to  the  lenders  is  not  one  of  those  pur- 
Every  one  of  the  cases  that  have  been 
9d  to  is  beyond  the  possibility  of  dispute, 
v.  Barnett,  in  my  opinion,  notwithstanding 
rras  said  about  it,  is  beyond  the  possibility 
istion ;  because  in  that  case  there  was  a 
y  at  common  law,  which  this  court  cannot 
,  for  it  might  happen  that  commissioners 
ised  or  ill-intentioned  (if  we  can  say 
it  impropriety  that  there  are  any  ill  inten- 
in  a  public  body),  might  make  a  rate  im- 
■ly.  They  might  make  a  rate  which  did  not 
le  for  the  interest  upon  the  money,  and  in 
100  in  the  Court  of  Queen's  Bench  a  mcmda* 
prooldy  as  the  Lord   Chancellor,  then  the 


Master  of  the  Eolls,  pointed  out,  ordinarilv  lie. 
Not  only  the  mandamus  might  be  obtained  there, 
compelling  the  commissioners  to  make  a  proper 
and  sufficient  rate,  but  the  court  would  then 
decide  whether  that  rate  should  comprehend  the 
payment  of  any  of  those  moneys  which  had  been 
lent,  and  direct  the  application  of  a  rate  when 
levied  and  received.  That  is  a  plain,  familiar,  and 
easy  remedy.  That  is,  as  Lord  Lyndhurst  pointed 
out,  the  remedy  that  ought  to  be  applied  for 
in  Drury  v.  Bai-nes ;  and  to  ask  this  court 
to  prescribe  to  the  commissioners  what  sort 
of  a  rate  they  shall  make,  and  of  what  amount, 
would  be  asking  this  court  to  do  what  it  never  has 
done  and  never  can  do.  The  case  of  Fletcher  v. 
Gibbon  (23  Beav.  212),  just  as  little  applies  to  this 
case.  In  the  case  of  Gibbon  v.  Flefrhei-,  the  bill  was 
dismissed  with  costs  by  Lord  St.  Leonards,  but 
after  the  Vice-Chancellor  had  made  a  decree  which 
was  much  more  favourable  to  him,  directing  certain 
accounts.  Fhfcher  v.  Gibbon  Tasa  totally  different 
case,  there  being  a  ballot  clause  in  the  Act  there, 
and  Mr.  Fletcher  insisting  that  he  ought  to  have 
been  paid  as  well  as  the  other  persons  who  bad  had 
the  "benefit  of  the  ballot;  he  had  been  baffled  by  the 
objections  of  Mr.  Gibbon  and  the  other  people,  on 
which  he  filed  a  bill  complaining  that  the  commis- 
sioners had  misapplied  the  moneys  that  came  into 
their  hands,  by  which  means  he  did  not 
receive  his  share,  and  the  Master  of  the  Bolls  so 
decided,  and  he  not  only  so  decided,  but  he  de- 
cided there  should  be  an  account  taken  of  the 
moneys  which  the  commissioners  had  received, 
which  would  include  all  that  they  ought  to  have 
distributed  by  ballot,  and  to  ascertain  whether 
any  of  the  money  remained  in  their  hands,  or  for 
which  they  were  accountable,  a  very  plain  and 
distinct  relief ;  but  the  Master  of  the  Bolls  stopped 
there.  He  did  nothing  as  to  further  rignts, 
nothing  in  the  way  of  appointing  a  receiver.  I 
cannot  help  thinking,  therefore,  that  this  pro- 
ceeding has  been  wholly  misconceived,  that  the 
effect  of  the  Act  of  Parliament  has  not  been 
comprehended;  that  the  relief  asked  is  a  relief 
which  this  court  in  this  case  cannot  ^rant,  and 
that  the  bill  therefore  must  be  dismissed,  and 
dismissed  with  costs. 

Solicitors  for  the  plaintifi*,  Sharpe,  Parker,  Prit- 
cJuirdt  and  8hai^)e. 

Solicitors  for  the  defendants,  Andrew  Story, 
agent  for  CJiarles  Vrivei',  of  Great  Yarmouth; 
F,  T.  Dubois. 


Feb.  21,  22,  and  23, 1872. 

SaVILB  v.  KiLNEB. 

Nuisance — Glass  ww^hs — Smoke  and  vapotf/i' — Delay 

— [njundion. 

Tlic  owners  of  ceiiain  glass  works  whicli  were  erected 
in  1845,  erected  in  the  year  1847  and  subseq'itent 
years  down  to  1863  seven  new  furnaces,  which 
largely  ina'eai*ed  the  amount  of  smoke  and  vapour 
which  was  emitted  from  their  works.  The  plain- 
tiff  who  was  the  owner  of  property  adjoining  tlie 
works  which  Ive  and  his  predecessors  m  title  liad 
enjoyed  long  antecedent  to  tlie  erection  of  the 
works,  luxd  at  con9iderable  expense  p^'cpared  a 
potiion  of  his  estate  for  building  purposes,  bui  in 
consequence  of  the  smoke  and  vawywrs  from  ihe 
glass  works  he  Kad  be«\  ^wmj^Xa  WV^  ^t>^A  Vw<^  5^ 
ihaJt  purpose. 


394 


MAGISTRATES'  CASES. 


V.C.  B.] 


Savile  v.  Kilnes. 


[V.C.B. 


Upon  a  hill  filed  in  March  1870, /or  au  injunction 

to  restrain  tlie  emission  of  suwhc  myi  vapours 

from  the  new  tcorka^ 
Ilclilt  that  the  plaintiff  W( iff  not  barred  hij  delay,  hnt 

that,  he  mas   entitled  to  an    iiijnnrtion  a^  to  tint 

whoUi  of  the  nn'j  works,  allhontjk  one  of  tlm  chim- 

neijs  was  erected  mora  than  itventy  years  before 

tlie  filiwj  of  the  hill. 
Tins  suit  wa«  instituted  by  Mr.  Hciiry  Savile,  tlio 
owner  of  an  osteite  called  the  Thornbill  estate, 
near  the  town  of  Duwsbury,  to  restrain  tlio  defen- 
dantH,  the  Me.s><r8.  Kibier,  I'mni  causing  or  permit- 
ting den»c  black  ismoke  and  vapours  to  bo  emitted 
from  their  works,  to  the  damage  and  injury  of  the 
plaiutiiland  his  tenants,  and  for  damages. 

The  defendants  were  the  proprietors  of  ccrtiiiu 
glass  works,  called  the  "  Providence  Glass  Works," 
situate  at  Thomhill  Lees  on  the  south  and  west 
sides  of  the  Thomhill  estate. 

These  gloss  works  were  first  commenced  about 
the  year  IHl-o,  when  one  furnoco  was  erected.  In 
the  year  1847  another  furnace  wivs  erected,  and 
these  two  funiaces  were  commonly  called  **  the 
old  works."  In  addition  to  these,  other  works, 
commonly  called  "  the  new  works,"  hiid,  since  the 
yejir  1847,  been  constructed  near  the  old  works. 
These  new  works  comprised  seven  furnaces,Fhich 
were  erected  at  the  following  periods :  one  in  the 
year  1847,  one  in  the  year  18^)3,  two  in  the  year 
1850,  one  in  the  year  18<51,  and  the  remaining  two 
in  the  year  180;^. 

Tlie  tires  in  these  furnaces  being  kept  burning 
day  and  night,  inclusive  of  Sundays,  there  was 
scarcely  any  cessation  of  the  smoke  from  these 
works.  The  plaintiff  alleged  that  this  smoke  issued 
in  dense  black  clouds  and  spread  over  his  estate, 
especially  over  a  certain  portion  of  it,  which  was 
rising  ground,  the  chief  value  of  which  consisted 
in  its  being  well  adapted  for  the  erection  of  villa 
residences  and  dwelling  houses  of  a  superior  cha- 
racter, but  which  land,  in  consecpiencc  of  the  smoke 
fh)m  the  defendants*  works,  he  was  not  able  to  let 
for  that  purpose,  and  that  the  vegetation  on 
the  estate  suffered  considerably.  In  1862 
the  plaintifTs  agent,  Mr.  Li[)8Comb,  spoke  to  the 
defendants  about  their  works  being  a  nuisance 
to  the  plaintiff's  property. 

In  March  18G0  the  defendants  promise<l  to  as- 
certain if  there  were  any  means  by  which  the 
smoke  could  be  prevcntcil,  and  if  tnere  were  to 
adopt  them,  but  nothng  was  done  by  them  towards 
lessening  the  nuisance.  In  Xov.  1808,  Lipscomb 
wrote  to  the  defendants,  stating  that  two  years 
had  elapsed  since  they  promised  to  abate  the 
nuisance,  and  that  during  that  time  instead  of  the 
smoke  having  diminishetl  it  had  greatly  increased. 
To  this  letter  Lipscomb  received  a  reply  that  they 
had  been  trying  to  reduce  the  amount  of  smoke, 
but  found  it  quite  imjiossible,  but  that  they  were 
quite  willing  to  adopt  any  plan  that  was  feasible. 

From  inquiries  which  Lipscomb  made  he  a^^cer- 
tained  that  there  was  a  process  which  had  been 
invented  by  a  Mr.  Siemens  for  the  consumption  of 
smoke,  and  in  March  1800,  he  referred  the  defen- 
dants to  Mr.  Siemens  for  further  information  on 
the  subject.  Finding,  however,  that  the  defen- 
dants took  no  steps  to  lessen  the  nuisance,  Lips- 
comb, in  September  1860,  informed  them  that  he 
should  put  the  matter  into  the  hands  of  the 
plmutiff's  BoUcitor,  and  on  the  2ud  March  187U, 
The  present  bill  was  accordingly  filed. 
The   defendAiitB  by  their  answer  demed  l\vtifc 


any  nuisance  was  caused  to  the  pUdntiff  bj 
the  smoke  from  their  works,  but  that  the  smoke 
arose  from  other  works  upon  and  adjiiecnt  to 
the  plaintitr^s  land,  and  they  submittcfl  that  the 
plaintiil*  was  barred  by  his  acquicsccncu  fntm 
obtaining  the  relief  which  ho  now  sounht.  Tl.u 
facts  appear  more  fully  in  the  judgment. 

Kay,  Q.  C,  Chapman  Barber,  DtnintH^h  and 
Mrllor  (of  the  Common  Law  Bar),  were  for  the 
plaintiff. 

Amphlrtt,  Q.  C.  and  Dayshawc,  wore  for  the  de- 
fendants. 

The  following  authorities  were  referred  to : 
St,  Helen*s  Smelting  Company  y.  Tipptng^ll  U.af  L 

Cae.  642 ;  12  L.  T.  Bop.  N.  S.  776 ; 
Tipping  v.  St,  Helen's  Smelling  Company,  L.  Bcp.  I 

Ch.  66; 
Crump  T.  Lambert,  L.  Bep.  3  Eq.  400 ; 
liochdale  Canal  Company  y.  King,  2  Sim.,  N.  S.,  78 ; 
Patching  t.  Dubbins,  Kay,  1, 11 ; 
Elliotson  Y.  Feetham,  2  Bin?.  N.  C.  13-& : 
Atforncy-Oencrnl  v.    The  Shefield   Gat  Conttumtn* 
Company,  3  Do.  Q.  H.  &  G.  304 :   21  L.  T.  Bcp. «; 
Bankart  y.  Houghton^  27  BeaY.  425: 
Williams  y.  Earl  of  Jersey,  Cr.  A  Ph.  97 ; 
At  tome*!' General  v.  C'tlney  Hatch  Lunatic  Asylnwi, 

19  L.  T.  Bop.  N.  S.  706 ;  L.  Bep.  4  Ch.  140 ; 
Ware  y.  The  BegenVs  Can€d  Company,  3  Po.  G.  kj. 

212; 
Goldsmid  r.  The  Titnbridge  WeUs  ImproremeMt  Om- 
misaioners,  14  L.T.  B«p.  N.  S.  154;  L.  Bep.  1  Ch.30; 
Sanitary  Aot  1860  (29  ^i  30  Viot.  o.  90),  t.  19,n^ 

Koct.  3; 
Kerr  on  Injanctions,  p.  205. 

The  YicE-CiiAXCELi/)ii  said : — In  this  caseaUmdeil 
proprietor,  who  has  at  great  expense  prepared  his 
lana  for  building  purposes,  finds  that  his  oxpecta- 
tions  are  fi-ustrated  oy  reason  of  the  esistciu-c  d 
what  he  calls  a  nuisance  in  the  neighbourhood 
He  files  his  bill  to  be  relieved  against  that  noi- 
sance,  and  he  alleges  in  his  bill  that  the  nuisance 
consists  of  the  emission  of  smoke  and  noxious 
vapours,  to  an  extent  which  is  destructive  of,  or 
injurious  to,  vegetation,  and  he  further  says  tfast, 
the  consequence  of  the  existence  of  the  nuisanoj 
is,  that  the  enjoyment  by  him  of  his  land  is  int(T- 
fered  with,  that  he  is  unable  to  apply  his  land  to 
the  pur{)oses  for  which  ho  desires  to  do  so,  and 
therefore  he  asks  for  relief.  That  is  a  case,  so  &r 
as  I  have  stated  it,  which,  if  it  is  made  out  in  evi* 
dence,  most  perfectly  justifies  the  application  t» 
the  court,  and  leaves  the  court  no  altematirc  bat 
to  accede  to  the  complaint  which  is  made.  A 
izrcat  deal  has  been  said  about  the  allegsitious  in 
the  Bill  not  being  sufficient.  In  my  opinion  they 
are  quite  sufficient,  not  onl^  to  state  the  com- 
plaint, but  to  let  in  every  kmd  of  evidence,  bow- 
ever  particular  or  minute  it  may  bo,  which  is  not  in 
conllict  with,  or  different  from,  the  complaint  which 
is  made  in  the  bill.  I  say  so  in  the  beginning  be- 
fore I  go  into  the  evidence,  because  a  yrreat  mii^ 
obsoi-vations  which  have  l>een  addivsed  to  me  haw 
been  upcm  the  ground  that  the  defenilants  were  taken 
by  surprise  in  some  degree  by  reason  of  the  sort  of 
evidence  that  was  adduced  against  them;  and, 
moreover,  that  the  relief  asked  was  liioro  extenfflve 
than  the  statement  in  the  bill  justifips.  The  de- 
fiMidants,  in  the  1:2th  paragi'apn  of  their  answer, 
describe  the  mode  of  carrying  on  their  nianuCM^ 
ture :  "  The  metal  or  materials  ibr  glass  in  ea^ 
furnace  are  first  founded  or  fused  together*  and 
then  worked  into  glass  bottles,  two  jmeesse^ 
which  are  distinct,  and  carried  on  by  |wo  duitxotL 
^\>^  qI  "« oxVxasAu   The  founding  ooQupiM  finm  tin 
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during  the  night,  and  while  it  is  being  carried  on, 
the  furnace  in  which  it  is  so  carried  on  is  fired ; 
that  is  to  say,  the  fire  therein  is  made  up  and  sup- 
plied with  fuel  at  intervals  of  about  fifteen   to 
twenty  minutes,  and  the  founding  is  necessarily 
continued  during  Sundays,  because,  if  it  were  not, 
the  metal  would  cool ;"  and  so  on.    "  When  the 
founding  is  complete,  and  the  metal  is  ready  for  the 
glass  bottle  makers,  which  does  not  take  place  at  any 
particular  time  of  the  day,  the  glass  bottle  makers 
are  summoned  and  becin  their  work  which  they 
carry  on  until  the  meUu  is  worked  up,  except  that 
they  do  not  work  during  Sundays.    The  working 
up  of  each  batch  of  metal,  the  result  of  each  founci- 
ing,  is  termed  in  the  trade  a  journey,  and  there  are 
usually  five  foundings  and  five  journeys  at  each 
furnace  in  each  week,  and  each  journey  usually 
occupies  about    eleven  hours,  and    during  each 
journey  the  furnace  at  which  the  same  is  being 
carried  on  is  fired  usually  at  intervals  of  about 
every  three  hours."    The  l-ith  paragraph  is  this  : 
"  During  the  founding,  visible  smoke  usually  issues 
from  the  chimney  of  the  furnace  in  which  the 
founding  is  being  carried  on,  and  this  becomes 
somewhat  denser  when  the  furnace  is  fired,  and 
for  a  short  time  afterwards,  but  the  smoke  is  not 
unusually  dense  or  continuous,  and  is  usually  dissi- 
pated before  it  reaches  the  said  rising  ground  on 
the  plaintiff's  estate,  though  some  part  of  it  occa- 
sionally in  a  visible  form  extends  over  the  lower 
and  nearer  portions  of  the  plaintiff's  estate,  but 
not  so  as  to  occasion  any  nuisance  thereto.    During 
the  bottle  making  there  is  usually  a  cessation  of 
visible  smoke,  except  shortly  after  the  furnace  is 
fired."    I  have  reaa  that  for  the  purpose  of  show- 
ing what  the  nature  of  the  works  earned  on  by  the 
defendants  is,  and  what  the  plaintiff  alleges  to  be  a 
noisance.    To  make  that  description  complete,  it 
is  necessary  to  refer  to  the  evidence  of  Mr.  Uocker, 
who  is  employed  to  inspect  nuisances  in  the  district 
in  which  tnis  manufacture  of  glass  bottles  is  carried 
on.     He  says  that  **  the  issue  of  dense  black  smoke 
from  one  or  more  of  the  chimneys   in  the  said 
grlass  works  occurs  daily,  and  during  a  great  part 
of  each  day,  and  is  so  frequent  at  times  as  to  be 
almost  continuous,  whilst  solue  are  sending  out 
black  smoke  others  less  recently  fired  emit  dense 
vapours  of  a  blueish  colour,  which  are  sulphurous 
to  the  taste  and  smell.    From  my  knowledge  of 
manufactories  in  general,  and  having   had    my 
attention  specially  oirected  to  the  conditions  under 
which  blacK  smoke  is  produced  in  them,  I  say  that 
the  nature  of  the  defendants'  said  works,  the  size 
and  extent  thereof,  and  the  vast  quantity  of  coal 
which  they  use,  and  which  I  know  to  be  for  the 
most  part  the  smallest  refuse  coal,  are  causes  which 
ncicessitate  the  issue  of  black  smoke  for  a  groat 
part  of  each  day  and  night,  and  in  great  volume." 
Hft  says  the  defendants  consume  50  tons  of  coals  a 
day,  and,  from  observations  which  he  made,  he 
states  that  during  66t\  minutes  out  of  the  thirteen 
hours    comprised  in  the  periods  of  observation, 
there  was  dense  smoke  issuing  from  the  said  new 
works.    In  a  further  paragraph  he  says :  "  The 
qnai&tity  of  smoke  issued  from  the  said.works  is  so 
l^rcaif  and  the  duration  of  the  issue  thereof  is  such 
as  to  bring  a  large  portion  of  the  estate  of  the 
plaintifE  under  the  mfiuence  of  the  said  smoke,  espe- 
cially that  portion  of  it  which  lies  east,  north-east, 
aodsonth-east  from  the  said  works,  because  the  wind 
18  more  freoaently  in  a  quarter  to  cariy  the  smoke 
in  one  of  tDOBe  airections  than  any  other."    He 


further  says  "  I  should  have  laid  an  information 
against  the  defendants  before  any  other  person  on 
account  of  the  nuisance  caused  by  the  smoke  from 
their  said  works  being  far  greater  than  any  other 
case  I  hare  had  to  deal  with,  but  I  have  not  yet 
been  in  a  position  to  prove  to  the  magistrntes  us 
required  by  tlio  Sanitary  Amendment  Act  18(it), 
that  the  defendants  do  nut  as  far  as  practicable 
consume  the  smoke  from  their  said  works,  having 
regard  to  the  nature  of  their  tnide."    That  ixjfers 
to  the  Sanitary  Act,  under  which  there  is  a  sum- 
mary proceeding  to  be  taken  before  the  magis- 
trates, or,  if  necessary,  there  may  be  an  indict- 
ment.    The  proceeding  befoi-e  the  magistnites  is 
that  which  he  ]nirticularly  alludes  to  heixj,  for  the 
magistrates  sitting  in  petty  sessions  would  not 
have  authority  to  entertain  any  complaint  made 
to  them  unless  it  could  be  shown  that  the  ])arties 
summoning   the    defendants  as   they  have  been 
called,  had  neglected  to  do  all  that  was  by  them 
practicable  to  consume  their  smoke,  having  regard 
to  their  trade.    Now  that  is  the  nature  of    the 
nuisance  complained   of,  and  that  is  the  work- 
ing   described  by  the  defendants  themselves  in 
their  answer.     In   my  opinion  it    is  a  nuisance 
which  is  indictable  at  law;  but  then,  to  that  is 
added  the  evidence  of  several  other  witnesses,  who 
say    that  they  have  traced,  and  examined,   and 
watched  the  smoke  coming  from  the  defendants' 
factory,  and  they  have  ascertained,  by  taste  and 
smell,  that  it    is    sulphurous,    and    unpalatable. 
Other  witnesses  j)rove  that  for  a  very  considerable 
distance  a  volume  of  this,  which  is  proved  to  bo 
dense  smoke,  and  in  very  large  (|uantities,  extends 
itself  over,  in  whatever  direction  the  wind  may  be, 
from  the  defendants'  works.    That,  in  my  0])inion, 
goes  very  far  to  prove  the  case  which  the  plain- 
tiff has  aUeged.     In  addition  to  that,  there  is  a 
piece  of   evidence  which  is  of  very  considerable 
weight.    It  was  said  by  the  plain titf,  in  the  first 
set  of    affidavits,  that  tenants  had  been  injured, 
and  crops  had  been  damaged,  and  the  attention  of 
the  defendants  is  drawn  to  that  when  thev  are 
preparing  their  evidence.     A  man  named  Itufus 
Mann,  who  was  the  tenant  of  two  farms,  part  of  the 
Thomhill  estate,  and  very  nearly  adjoining  to  the 
defendants'  works,  said  that  his  father  had  suffered 
for  years  from  this ;   that  he  had  complained — 
not  that  he  had  complained  to  the  defendants — 
but  that  he  himself  had  complained  of  it ;   that, 
his  complaint  beinjj  unattended  to,  he  had  got 
a  valuer  to  ascertain  the  amount  of  the  damage 
which  Had  been  done  to  his  crops  by  rctison  of 
the  smoke  issuing  from  the  defendant's  factories, 
that  he  had  demanded    pa^'ment,    that  they  had 
refused  it,   and  that  he  had  brought  an  action 
for  it.      The  defendants,  in  their  answer,  admit 
that  he  has  brought  an  action,   but  the}'  deny 
that    they  have  done    any   injury    whatever  to 
his  crops.     But  in  their  affidavit  they  are   also 
re(iuired  to  state,  and  ai-e  compelled  by  the  truth 
ana  exigencv  of  the  case  to  state,  that  with  respect 
to  three  other  tenants,  only  a  little    nearer    to 
them  than  Rufus  Mann,  the}'  have  been  for  years 
in  the  habit  of  making  compensation  for  the  damage 
which  their  smoke  has  aone  to  the  agricultural 
land,  sometimes  in  the  shape  of  a  solid  payment  of 
money  as  compensation  for  damage,  sometimes  by 
bu}dng  the  damaged  crops  at  the  market  price. 
There  is  a  creat  deal  of  otuer  «^d^u<(:/^  \j^  ^Vv^^ 
need  not  odvert  mot©  \«a^I\cw^«l^■^,\s^  -^-rawtfi^  ^^^kvt 
dent  m  the  ne\^\iiboviY\\<xA^   'OArwYft^  ^^^^^^^ 
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roads,  visiting  at  the  plaintifiTs  house,  and  particu- 
larly the  evidence  of  Mr.  Wilmot,  who  says,  that  on 
Sundays,  at  a  time  when  the  other  factories  -^ere  not 
working,  he  traced  and  saw  the  issuing  of  the  smoke, 
the  direction  it  went  in,  the  mischief  it  did,  felt  the 
unpleasant  consequences  of  it,  and  proved  in  the 
clearest  possible  manner,  almost  to  demonstration, 
that  the  nuisance  comnlained  of  did  and  docs  exist, 
and  that  it  is  causea  solely  by  the  defendants* 
works  and  manuf actor}'.  He  says,  moreover — and 
that  leads  me  to  another  topic  which  has  been 
greatly  discussed — something  as  to  the  injury  done 
to  the  trees.  Now,  I  have  said  that  the  general 
complaint  in  the  bill  shows  that  enough  injury  hasi 
been  done  for  an  action  at  conmion  law,  and  I  know 
not  why  it  is  not  enough  for  a  bill  in  this  court.  It 
is  proved,  and  it  is  not  disputed,  that  the  trees  in 
the  plaintiffs  grounds  had  been  some  of  them 
killed,  and  others  of  them  injured  by  the  smoke 
proceeding  from  the  defendants'  factories.  It  is 
suggested  that,  inasmuch  as  there  is  another 
plantation  in  the  neighbourhood  where  the  trees, 
m  the  opinion  of  some  of  the  defendants*  wit- 
nesses, arc  not  so  much  damaged  as  to  justify  the 
plainti^'s  complaint  in  that  respect,  that  there- 
fore the  trees  in  the  plaintiff's  grounds  cannot 
Jiave  been  so  much  injured  as  he  saya.  But,  con- 
sider for  a  moment,  if  that  was  the  defendants* 
case,  they  "^ould  only  have  to  say,  **  let  us  look  at 
your  trees,  give  us  access  to  your  plantations,  let 
us  offer  evidence  on  the  same  subject.**  Nothing 
of  the  sort  is  done ;  and  it  is  not  in  their  mouths 
now  to  say  that  the  evidence  on  the  subject  is  im- 
perfect. They  have  not  cross-examined  the  plain- 
tiff and  his  witnesses  on  the  subject  of  the  trees. 
Thev  are  content  to  leave  it  on  the  statement 
as  he  makes  it,  only  saying,  there  is  another 
plantation  in  which  the  trees  have  not  been 
damaged,  and  we  do  not  believe  your  trees 
are  so  much  damaged  as  you  say.  The  mischief 
done  to  the  vcf^tation,  including  agricultural 
lands,  and  the  injury  which  is  done  to  the  trees  is 
made  out,  in  my  opinion,  with  perfect  distinctness. 
The  personal  injury  is  not  much  relied  upon.  It 
is  suggested  in  the  bill,  but  only  in  the  way  of  an 
annoyance.  But  if  the  defendants'  dense  smoke 
does  produce  disagreeable  tastes  in  the  mouths  of 
the  people  who  are  passing  that  neighbourhood, 
why  are  they  not  to  be  protected  against  that 
nuisance  as  well  as  any  other?  It  is  only  neces- 
sary you  should  prove  it  is  hurtful  to  life  and  that 
it  diminishes  the  ordinary  enjoyments  of  life.  No 
mjin  has  a  right  to  interfere  with  the  supply  of  pure 
air,  which  is  as  much  the  right  of  the  plaintiff  as 
is  the  right  to  the  soil  of  which  he  is  owner ;  no 
man  has  a  right  to  intcHcre  with  it,  and  that  it  is 
interfered  with  the  evidence  establishes  beyond  all 
doubt.  It  is  suggested  that  there  are  manufacturers 
in  the  neighbourhood  who  employ  sulphur  in 
their  works  to  a  xciry  considerable  extent,  and  tliat 
the  effect  of  the  sulphur  so  employed  by  them 
may  have  been  to  destroy  the  trees.  One  of  those 
men,  Mr.  Wormald,  has  been  examined  as  a  witness 
and  he  says,  "  We  did  and  still  do  use  a  great 
<juantity  of  sulphur,  but  as  it  was  found  to  be 
injurious  we  now  dispose  of  it,  b}*  sending  it  up  a 
certain  chimney  and  m  other  ways  it  is  effectually 
carried  off.**  If  there  was  any  ground  for  the  sug- 
gestion tlmt  is  made  in  argument,  would  it  have 
been  possible  for  the  defendants,  with  such  a  case 
as  I  have  now  suggested,  to  refrain  from  cross- 
examining   Mr.  Wormald?     If   Mr.  Wormald's 


statement  upon  that  had  contained  an  evasion  or 
equivocation,  it  would  have  been  exploded  with  the 
first  five  minutes  of  cross-examination.    They  do 
not  choose  to  do  that,  and  the  evidence  comes 
before  the  court  on  a  positive  statement  by  a 
credible  witness  that  that  which  has  once  been  a 
nuisance,  if  nuisance  it  was,  has  been  effectually 
cured.  In  my  opinion,  that  evidence  and  that  view 
of  the  case  effectually  disposes  of  all  that  has  been 
said  about  the  possibility  of  this  inconvenience 
proceeding  from  Cook  and    Wormald'a   factory. 
Then,  as  to  the  injury  and  the  diminution  of  light 
to  the  plaintiff's  property,  it  is  proved   withoot 
contradiction.     Several  witnesses  prove  that  the 
land  is  well  adapted  for  buildini^  porpoees,  thai  it 
might  be  beneficially  enjoyed  by  tne  plaintiff  if  it 
could  be  so  applied,  and  he  is  prevented  from>  so 
applying  it  simply   by  the   nuisance    which  the 
defendants  have  brought  upon  the  place.    Upon 
J  every  ground,  therefore,  I  think  the  plaintiff  has 
estiiblished  a  case  upon  which  he  is  entitled  to  the 
relief  for  which  he  asks.    It  was  suggested  in  the 
com*se  of  the  argument,  that  if  he  cannot  build 
houses  there  he  may  build  cottages.  Thatisrcallr 
no  answer ;  because  it  is  for  the  plaintiff  himself 
to  decide  what  to  put  upon  his  land ;  and,  if  his 
right  is  that  the  air  is  his  as  much  as  the  land,  it 
is  not  for  anybody  to  prescribe  to  him  how  he  shall 
build.    He  has  stated  a  very  satisfactoiy  reasoo 
why  he  wants  to  apply  the  land  to  the  particalir 
puq)ose  to  which  he  intends  to  apply  it;  and  the 
Uefendauts  are  bound  to  leave  him  m  the  enjoy- 
ment of  that  which  is  his  own,  and  to  carnr  ob 
their   manufactory  in  some  way  which  wiu  not 
inflict  upon  him  the  great  and  gprievoos  nuisance 
which  is  complained  of  by  the  bill  and  proved  by 
the  evidence.    It  is  now  only  necessary  to  obserre 
what  has  been  said  about  delay  and  acquiescence. 
Now,  the  ground  of  acquiescence  has  oeen  roeo- 
tioned  in  the    cases,  all  of  which   are   peifectly 
familiar,  of  which,  perhaps,  the  case  of  Timnng  v. 
TIce    St.    Hi'Icns    Sm4!lting    Company    (L.   Kcp. 
I  Ch.  (56)  is,  I  do  not  say  the  most  remarkable,  bat 
a  case  where  the  matter  was  discussed  with  great 
care,  and  in  which  the  principles  of  the  law  are 
stilted  with  the  greatest  clearness  and  force.    The 
plaintiff  is  accused  of  having  delayed,  for  such  a 
time  as  to  depiive  him  of  his  right.    I  am  at  a  loss 
to  understand  exactly  what  that  means.    In  the 
old  pi-actice  of  this  court  j'ou  came  for  an  intorio- 
cutory  injunction,  the  court  let  it  stand  over  or 
refused  it,  and  gave  you  leave  to  go   to  law  to 
establish  your   right,  and  would  not  interfere  oik 
your  behalf  until  you  had  established  your  right 
When  you  had  established  it,  on  what  ground  did 
the  court  refuse  to  interfere  ?     On  what  ground 
could  it  do  so,  except  that  which  is  peculiar  to  the 
doctrines    of  the   court  of  equity,  namely,  that 
there  has  been  such  acquiescence  as  deprives  the 
plaintiff  of  the  right  to  enforce  that  which  other- 
wise would  unquestionably  be  his  right  ?    There 
is  no  such  thing  here.   All  that  was  said  here  was, 
that  the  plaintiff  knew  one  chimney  had  been  bailt. 
an4  that  from  time  to  time  some  additions  were  to 
be  made  to  the  others,  and  that   the  man  was 
laying  out  his  money  for  that  purpose.   That  is  no 
such  acouiescence  as  would  entitle  the  defendant 
to  avail  nimself •  of  that  and  say,  I  have  by  acqni- 
escencc  got  a  right  better  than  a  prescriptive  mfat, 
Ixx'ause  you  have  stood  by  and  seen  mo  boiM  a 
factory  that   might  become  a  noiaanoe,  or  pro- 
bably would  become  a  nnisanoe.    There  is  no  aadi 
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lair  that  I  know  of  in  thiB  country.  The  delay 
IB  jiot  fatal  under  nlmoBt  any  circumntances. 
I  ani  obliged  to  express  niyself  with  a  qualification 
here,  lest  I  should  be  aayitig  something  too  posi- 
tive, but  in  almost  any  circurastancos  delay  (.tinnot 
be  a  reason.  I  cannot  conceive  any  ground  on 
which  it  conld  be  a  reosoti.  It  would  not  bo  an 
answer  to  an  action— it  would  be  no  answer  to  an 
indiotmont.  I  confess  I  do  uot  think  delay  has 
anything  to  do  with  tho  jirinciple  upon  which  this 
case  shonld  bo  decided;  but  it  it  had,  T  find  there 
has  boeii  no  delay  here  dufiuio.  I  find  by  oridonco 
uncontradicted,  that  long  Ixifore  the  year  ]8()6  tho 
plaintifFs  woro  in  motion.  I  find  that  in  18G2  the 
thing  was  designated  as  a  nuianco  at  that  time. 
I  find  by  the  correspondence  that  in  tho  year  1866 
remonstrances  are  made  about  this  nuisance,  not 
enlarging  any  claim,  uot  introducing  any  new 
circumstances,  etUl  harping  on  the  old  string.  I 
find  the  letters  are  answered,  as  of  course  between 
ncishbours  they  would  be,  civilly  but  evasively ; 
anif  I  find  no  desire  on  the  part  of  the  plaintiff  to 
press  matters  to  extremity  if  by  any  means  ho 
could  induce  the  defendants  to  do  that  which  by 
law'  he  thinks  they  are  bound  to  do.  And  so  time 
goes  on;  overytning,  in  my  opinion,  well  and 
nonestly  accoanted  for  up  to  the  period  when  he 
finds  that  fbrther  remonstrance  is  nnavailisg, 
that  any  other  application  would  bo  fruitless ; 
and  then  he  is  driven  to  file  his  bill.  When  the 
bill  is  filed  it  is  preceded  by  a  correspondence,  in 
which  he  sng^sts,  "  You  ought  to  do  this  because 
the  meana  of  doing  it  eSbctually  exist.  I  have  a 
right  to  ask  for  it,  and  you  are  bound  t«  do  it." 
The  manager  of  works  similar  to  the  defendants, 
at  Bristol,  is  referred  to,  and  Sicmcn's  Patent  is 
mentiontd,  and  the  defendants  do  not  avail  them- 
aelTBS  of  that  at  all — they  drop  the  subject.  They 
do  not  even  say  that  they  cannot  do  it;  but  they 
nay  that  if  they  knew  how  \a  do  it  they  would. 
That  the  means  of  doing  it  exist  I  cannot  doubt, 
not  from  any  opinion  of  my  own,  but  from  tho 
evidence  before  me.  It  is  a  fact  sufficiently  proved 
in  this  case,  that  the  means  of  removing  this 
nuisance  exist,  and  are  within  the  defendants' 
power.  Then  it  is  anggested  t^t  by  granting  the 
injunction  here  I  should  be  putting  a  stop  to  a 
Tsilaable  and  important  trade.  If  I  am  obliged  to 
do  BO,  I  should  do  so,  as  I  need  hardly  say,  with 
the  greatest  relnctanco.  But  I  am  satisfied  it  will 
bove  no  snoh  effect,  because  the  evidence,  as  far  as 
it  goes — 1  do  not  say  is  conclusive — but  is  enough 
Va  satisfy  me  that  the  defendants  can  cure  this 
great  and  grevious  nuisance ;  and  that  there  is  no 
reason  why  they  cannot  do  as  has  been  done  by 
other  manufbrCturers  whoso  manufactories  were 
JDBt  ae  much  a  nuisance,  and  just  as  incon- 
venient to  the  neighbourhood,  as  the  defendants'  is 
tiow  said  to  be.  I  am,  therefore,  clearly  of  opinion 
that  upon  none  of  the  grounds  which  have  been 
mentioned  can  the  defendants  jastifV  the  con- 
tinuance of  the  nuisance  which  has  been  so  plainly 
proved  to  exist.  The  defendants  could  have  cross- 
examined  at  any  time  they  liked,  but  they  have 
chosen  to  bring  the  case  into  court  upon  the  evi- 
dence. The  evidence  in,  to  my  mind,  as  a  matter 
of  fact,  conclusive ;  and  if  I  were  sitting  exercising 
the  fanctions  of  a  jury,  I  should  hold  that  the 
nBisanoe.waa  cleorly  proved.  The  only  thing  I  can 
do  ia  to  grant  an  inmnction  as  prayed, 

Jmifi£tt,  Q.C.— The  injunction  will  be,  I  pre- 
sume, as  to  BIZ  oat  of  the  seven  chitnneya.    One 


having  been  erected  for  more  than  twenty  years 
before  the  filing  of  the  bill,  we  have  a  prescrip- 


ightt< 


Chascblloii. — The  injunction  will  go 
to  the  whole  of  tho  seven  chimneys. 

Solicitors  for  the  plaintiff,  Miukby,   Wilde,  and 

Solicitoi'S  for  the  defendants,  Fihnan  and  Lane, 
agents  for  Seholet  and  Brenreij,  of  Dewsbuiy. 


Buiisten-at-Isw. 

Nov.  2-2, 1871.  and  Fth.  10, 1872. 


UobEB  V.  ESCOTT. 

Fairlianu:ntarij    election  —  Repreteulalion    of    the 
People  Act  18C7  (30  ^  31  Viet.  e.  2,  »e.  b  .oid  27)— 
Occituo/ioii  ofpreanim  in  siiceeation — Paijmenl  of 
raUs  by  tite  tandfmti— 2  WiU.  4,  e.  45,  a.  28. 
The  26lh  geelioa  oftliO  BepreienbUitm  ofllic  Peopli- 
Act  1867  doeg  not  ileprive  Ike  occupier  of  a  hojui- 
in   imiiiediale   aurcession   wilhiit   the   year,    and 
whifJi  /loiiee  i«  of  Vim  value  ihan  101.  pentnmmi, 
of  Qte  rit/hl  to  the  f ranch  iie,  tueh  perum  haidug 
paid  U^eTOtesinrapectof  the  jiremtset  »o  occupied 
b)i  him. 
Seid   also,   that   tli^   aeiiud  pai/menl  of  the  raU» 
htf  the  l-andlord  i*  a  legal  paijmetU  hy  ihe  tenant 
inhere  llio  payinenl  it  ^nade  In/  the  landlord  by 
virtue  of  au  a^'eement  exittin^  between  lliem. 
TitE  following  case  was  stated  for  the  opinion 
of  tho  Court  of  Common  Fleas  by  tho  revising 
barrister  for  the  city  of  Bath  ; — 

At  a  court  hold  by  me,  one  of  the  barristers  duly 
appointed  to  revise  tho  lists  of  voters  for  the  city 
and  borough  of  Bath,  Thomas  Moger  claimed  to 
have  his  name  inserted  in  tho  list  ofvoters  for  tho 
said  city  and  borough. 

Thomas  Moger's  name  appeared  upon  the  list  of 
claimants  for  the  parish  of  St.  James  as  an  occu- 
pier of  bouses  in  immediate  succession  from  one  to 
the  other  in  the  following  form : 


Cbriitlu  Nuns 
*ad9unuUDai>f 
theCliiountit 


Ptoee 

ot 
Aboda. 


Strert,  lue.or 
the     purlab 


Upioomb*  utl 
Wldconba. 


The  facts  proved  before  me  were,  that  Thomas 
Moger,  up  to  Feb.  1871  and  for  a  long  time  pre- 
vious, had  occupied  a  house  in  Faradise-streot,  in 
the  said  city  and  borough,  for  which  he  paid  an 
annual  rent  of  SI.,  and  was  duly  rated  to  all  rates 
made  for  the  relief  of  the  poor  during  the  time  of 
his  occupation, and  had  paid  all  rates  payable  by  him 
in  respect  of  thepremises  so  occupied  by  him.  That 
in  the  month  of  Feb.  1871  he  removed  direct  intoand 
occupied  a  house  in  Taylor's-court,  in  tho  said  city 
and  borough,  for  which  he  agreed  to  pay  an  annual 
rent  of  81.,  his  landlord  agreeing  at  the  same  time 
to  pay  tho  rates.  That  in  the  month  of  April  in 
the  same  year  a  rato  was  daly  made  for  the  t«Vv£ 
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of  the  poor  of  the  parish  in  which  tho  said  house  in 
Taylor  s-court  is  situate,  in  which  rate  the  name 
of  Thomas  [Mogor  did  not  appear,  nor  did  Thomas 
^Afoger  make  any  claim  to  have  liis  name  placed 
upon  the  rate  book,  nor  were  any  shown  which 
would  enable  him  to  avail  himself  of  the  benefit 
of  the  li^th  section  of  the  Poor-mte  Apscssment 
and  Collection  Act  1869  ;  but  all)  rates  payable  in 
respect  of  tho  premises  occupied  by  liim  were, 

Erevious  to   the    20th    July    1871,  paid    by    his 
mdlord. 

It  was  contended  on  behalf  of  Thomas  Moger, 
that  since,  by  the  r)V)th  section  of  the  Bopresentation 
of  the  People  Act  1807,  this  Act  so  far  as  is  con- 
sistent with  the  tenor  thereof  should  be  construed 
as  one  with  the  enactment  for  the  time  being  in 
force  relating  to  the  representation  of  the  people, 
and  with  the  Registration  Acts,  in  all  cases  of 
successive  occupation  as  referred  to  in  the  2t>th 
section  of  the  same  Act,  although  the  annual  value 
of  the  premises  occupied  be  under  10/.,  the 
right  to  bo  registered  aepends  not  upon  the  oc- 
cupier having  been  rated  in  respect  of  the  premises 
occupied  by  him  during  the  time  of  such  occupation 
as  rcquiren  by  the  ord  section  of  the  same  Act,  but 
upon  the  fact  that  all  poi)r  rates  which  shall  have 
become  payable  from  him  have  been  actually 
paid,  as  in  the  case  of  the  successive  occujiation  of 
nouses  of  the  annual  value  of  lOf.  under  the  28th 
section  of  the  2  Will.  4,  c.  45. 

I  was  of  a  different  opinion  and  disalloweil  tho 
claim  of  Thomas  Moger  on  the  ground  that  he 
had  not  been  rated,  hsM  not  claimed  to  be  rated, 
and  was  not  within  the  operation  of  the  19th 
section  of  the  Poor  Rate  Assessment  and  Col- 
lection Act  1869. 

If  the  court  shall  Ihj  of  opinion  that  I  was 
wrong,  then  the  register  is  to  be  amended,  and 
Thomas  Moger*s  name  is  to  be  inserted  in  the  list 
of  voters  for  the  said  city  and  borough  of  Bath. 

The  names  of  twenty-two  other  persons,  whose 
names  and  places  of  abode  and  particulars  of 
qualifications  as  set  out  in  a  scheaule  hereunto 
attached,  claimed  to  have  their  names  inserted  in 
the  lists  of  voters  for  the  said  city  and  borough, 
or  wore  duly  objected  to  under  similar  circum- 
stances, and  dis;illowod  the  claims  and  removed 
the  names  from  die  list  of  voters  for  the  said  city 
and  borough. 

If  the  court  shall  be  of  opinion  that  I  was 
wrong  in  disallowing  the  claim  of  Thomas  Moger, 
tlie  register  is  to  be  amended  by  inserting  their 
natnes  also  in  the  same  hsts. 

Due  notice  of  ap|)eal  from  my  decision  was 
given,  and  I  ordered  the  appeals  in  all  the  before- 
mentioned  cases  to  be  consolidated. 

T,  ir.  i^nintihra  for  tho  jip}>ellnnt. — The  qnos- 
tion  is  whether  a  jmrty,  who  claims  a  vote  umlor 
the  Representation  of  the  People  Act  18t)7,  on  the 
groun(l  that  ho  occui)ies  two  houses  in  immediate 
su(^»e8Rion,  his  landlord  paying  the  rates  of  tho 
second  house,  is  entitled  to  a  vote.  If  tho  claim- 
ant had  I  Ml  id  all  rates  in  resj)ect  of  his  second 
house,  although  he  hml  not  iK^en  rated  owing  to 
his  laiullord  having  paid,  he  is  entitled  to  a  vote. 
Bytlie2^th  section  of  the  Representation  of  the 
People  Act  18:?2  (2  Will.  4,c.  4ri),  premises,  in  i*e- 
s|)oct  (»f  tho  occupation  of  which  any  |>ers()ii  shall 
Ik*  ontitl(»d  to  be  registereil  and  to  vote  in  an  elec- 
tion, an*  not  nM|uire<l  to  be  the  same,  hut  may  be 
dilliMHMit  ])n»niisi'K  occupied  in  inniiediate  succes- 
BJon  liurwff  tho  twelve  months  previous  to  the  livst 


day  of  July,  if  ho  has  paid  tho  poor  rates  and 
taxes  which  shall  have,  previous  to  tho  month  of 
April,  become  payable  for  the  premiacH  so  uoca- 
pied  by  him  in  succession.  I  say  he  need  not  be 
rated  for  the  second  house,  but  only  for  the  first 
which  ho  occupied  :  (liogertt  v.  Leicis,  7  C.  B.,  N.  S. 
29 ;  1  L.  T.  Ref).  N.  S.  68.)  In  that  case  it  w^ 
decided  that  it  is  not  necessary  that  the  party's 
name  should  appear  on  the  rate ;  it  is  enough  that 
he  has  paid  the  rate.  [Brett,  J. — ^To  meet  this 
case  you  have  to  make  out  that  a  payment  of  rates 
by  the  hmdlord  is  a  payment  by  the  tenant.]  It 
clearly  is,  for  if  the  landlord  {nys  the  rates,  the 
tenant,  in  consequence,  pays  more  rent.  The 
chiimant  is  entitled  to  a  vote  under  the  Represent- 
ation of  the  People  Act  1867,  for  that  Act  wa*; 
l)assed  to  enlarge  the  scope  of  the  former  Actf, 
and  to  confer  franchises  in  addition  to,  and  not  in 
substitution  of  those  abready  in  existence. 

Chrst  for  the  respondent. — ^This  case  is  cIcarW 
within  the  Representation  of  the  People  Act  1867, 
which  has  notliing  to  do  with  the  old  Reform  Acts, 
except    so  far  as  they  arc  incorporated  into  it. 
Hero  there  were  two  different  premises  occupied 
in  immediate  succession ;  but  a  party  has  no  nght 
to  a  vote  in  respect  of  such  occupation,  unless  he 
has  been  rated  to  each.    The  3rd  section  of  iht 
Representation  of  the  People  Act  1867,  sub-sectioa 
2  provides  that  every  one  is  entitlod  to  a  vote  who 
is  on  the  last  day  of  July  in  any  year,  and  his 
duiing  the  whole  of  the  preceding  twelve  calender 
months  been  an  inhabitant  occupier  as  owner  or 
tenant  of  any  dwelling  house  within  the  borouch, 
and  the  20th  section  of  the  same  Act  says  that  dif- 
ferent premises  occupied  in  immediate  snooessioo 
by  any  person  as  owner  or  tenant  during  thetwelTe 
calendai*    months    next  previous  to  the  last  dsr 
of  July    in    any    year    shall,  unless  and  except 
as     therein    is    otherwise     provided,    hate   tae 
same    effect  in    qualifyihg  such    person  to  vote 
for  a  county  or  borough  as   a  continned  occu- 
pation of    the    same    premises   in    the   manner 
therein  provided.    Sects.  56  and  59  are  saviDg 
clauses    so  far  as  each  is  consistent    with  the 
tenor  thereof,  but  nothing  is  repealed.    He  mnst 
therefore,  have  not  only  paid  too  rates,  but  have 
been  rated  to  such  nitcs,  and  the  claimant  here 
has  not  f  alfilled  either  obligation — for  his  landlord 
has  paid  the  rates  for  him — nor  has  he  been  rated. 
[Wi lt.es,  J. — The  question  for  us  comes  to  this, 
whether  sect.  2S  of  the  Representation   of  the 
People  Act  1832  is  to  bo  read  mto  the  later  Act.] 

Cur,  adv.  rufc.  ' 

The  judgment  of  the  court  was  delivered  br 
Bkktt,  J. : — 

Frh.  0. — In  this  case  Thomas  Moger  claimed  to 
have  his  n.ame  inserted  in  the  list  of  voters  for 
the  city  and  borough  of  Bath.  His  name  iqipcarcd 
upon  the  list  of  claimants  as  an  occupier  of  s 
house  7,  Taylor*s-court,  in  immediate  sncccsnon 
to  his  occu})ation  of  a  house,  It^,  Paradise-street. 
It  was  proved  that  the  claimant  had  oocapied  U\ 
Paradise-street,  for  a  long  time  previous  to^  and 
up  to,  Feb.  1871,  at  a  rent  of  GL  per  annum,  and 
that  ho  was  duly  rated  to  all  poor  rates  made 
during  the  time  of  his  occupation.  In  Feb.  1871 
the  claimant  moved  direct  into,  and  occupied  7. 
Taylor's-court,  for  which  ho  agreed  to  pay  ss 
anmnvl  rent  of  8/.,  his  landlord  agreeing  to  per 
the  rates.  A  )X)or  rate  was  made  in  April  loil. 
in  whi(>h  the  claimaut*s  name  did  not  appear;  he 
did  not  claim  to  1>c  rated;  he  was  not  entitled  to 
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the  benefit  of  sect.  10  of  the  Poor  Rate  Assess- 
TOont  and  Collection  Act  18()9 ;  but  all  rates  payable 
in  respect  of  7,  Taylor's-coiirt,  were,  previous  to 
tlio  20th  July  1871.  paid  by  his  landlord.    Tlio 
rovisinp:  bamstcr  disallowed  the  claim.     It  wius 
ronteiidod  on    behalf   of  the  claimant   that   tliis 
di^tMsion  was  erroneous,  that  it  was  not  neccsi^ary 
that  the  claimant  should  be  rated  in  respect  of  the 
second  house,  if  he  paid  all  rates  payable  in  respect 
of  it ;  that  he  had.  by  the  hanos  of  his  landlord 
paid  all  rates.    It  was  contended  on  behalf  of  the 
respondent,  that,  according  to  sects.  3  and  26  of  the 
Representation    of  the    People  Act  1867,  it  was 
necessary,  in  order  to  entitle  the  claimant  to  be 
registered,  that  he  should  not  only  have  paid  all 
rate^^  payable  in  respect  of  the  second  house  held  in 
immediate  succession,  but  that  he  should  also  have 
lx»on  rated  to  such  rates,  and  further  that   the 
cLiimant  had  not  paid  in  this  case  the  rates  payable  in 
respect  of  the  second  house.    As  to  the  hrst  point, 
inasmuch  as  both  houses  occupied  by  the  claimant 
were  below  the  annual  value  of  10?.,  the  question 
is  whether  sect.  26  of  the  Act  of  1867  deprives  the 
occupier  of  a  house  in  inuncdiate  succession  within 
the  year,  and  which  house  is  of  a  less  value  than 
lOf.  a  year,  of  the  privilege  contained  in  the  proviso 
to  sect.  28,  2  Will.  4,  o.  43,  as  interpreted  iit  Rogers 
V.  L0wiii  (7  C.  B.,  N.  S.,  29.)    According  to  that 
proviso,  fts  interpreted  by  that  case,  it  is  sufficient 
for  such  an  occupier  to  have  paid  all  rates  due  in 
respect  of  the  second  house,  that  he  be  not  rated 
in  respect  of  such  house,  if  he  has  been  rated  in 
respect  of  and  has  paid  all  rates  due  in  respect  of 
the  first  house.    Now  by  sect.  3  of  the  Act  of  1867 
the  inhabitant  occupier  of  a  dwelling-house,  in 
order  to  entitle  himself  to  be  registered,  must  have 
occupied  it,  i,  e.,  the  one  dwelling-house,  for  twelve 
months,  &c.,  and  must  have  been  rated  in  respect 
of  it,  and  must  have  paid  all  rates  payable  in  respect 
of  it.     Sect.  26  deals  with  one  only  of  these  con- 
ditions, namely,  that  of  the  occupation,  and  enacts 
that  the  occupation  of  different  premises  in  immediate 
saccession  snail  have  the  same  effect  as  a  continual 
occupation  of  the  same  premises.    There  are  added 
the  words,  "in  the  manner  herein  provided."  These 
words  might  at  first  sight  seem  to  refer  to  an 
occupation  accompanied  by  a  bein^  rated  and  a 
payment  of  rates.    But  these  conditions  are  not 
the  manner  of  occupation ;    they  are  other  con- 
ditions required  to  bo  fulfilled  when  the  claimant 
has  satisfied  the  condition  as  to  occupation.    These 
words  seem  to  refer  to  the  necessity  of  a  separate 
as  distinguished  from  a  joint  occupier.     Sect.  26, 
therefore,  does  not  interfere  with  any  obligiition  or 
any  privilege  attaching  to  the  questions  of  being 
ratecl,  and  of  the  pa3rment  of  rates.    Tliose  obliga- 
tions and  privileges  are  regulated  by  other  enact- 
ments.   By  sects.  3  and  26,  if  there  were  no  other 
enactments    applicable,   it  would   seem  that  the 
occupier  of  two  houses  in  immediate  succession, 
claiming  to  be  repistered  in  virtue  of  the  qualifi- 
cation contained  in  the  Act  of  1867,  must  have 
been  rated  and  must  have  paid  the  rates  in  respect 
of  Ixith  houses.     But  by  sects.  56  and  ^i)  of  the  Act 
of  18()7  the  proviso  in  sect.  28  of  the  2  Will.  4, 
c.  48  is  aj)plicable  to  the  case  of  houses  occupied 
in   immeciiate    succession    according  to   the  Act 
of  18*57,  unless  it  l)e  inconsistent  with  sect.  26  of 
the  new  Act.    According  to  the  interpretation  wo 
have  given  sect.  26  of  the  new  Act,  with  rcfercnro 
to  w?ct.  Jt.of  the  same,  there  is  no  inconsistency 
between  it  fliicl  the  proviso  to  sect.  2^  of  the  old 


Act.  It  follows  that  the  proviso  is  applicable  to 
the  cases  of  occupation  in  immediate  succession 
under  the  new  Act;  and  that  in  such  cases  the  occu- 
pier may  be  registered  if  he  has  been  rated  and  ban 
j)aid  all  rates  in  resj)ect  of  the  first  house,  and  has 
paid  all  rates  payable  in  i-espect  of  the  second  house, 
though  he  has  not  been  nited  in  respect  of  it.  The 
reasons  given  in  liotjerH  v.  Lewis  for  the  distinction 
between  the  first  and  second  houses  is  as  applicable 
in  the  case  of  successive  occupation  under  the  new 
as  under  the  old  Act.  The  second  point  is  whether 
the  claimant  can  be  said  to  have  ])aid  the  rates 
payable  in  respect  of  the  second  house.  Ho  has 
not  paid  them  with  his  own  hand,  and  he  has  not 
been  released  from  payment,  nor  can  ho  be  deemed 
to  have  paid  by  virtue  of  the  Poor  Rate  Assessment 
and  Collection  Act  1869.  The  question  is  whether, 
without  recourse  to  that,  or  any  other  statute,  ho 
can  be  said  to  have  legally  paid  the  rates.  Wo 
are  of  opinion  that  it  can  properly  bo  said  that  ho 
has  legally  paid  the  rates.  By  virtue  of  the 
agreement  between  him  and  hi^  landlord  the 
actual  payment  of  the  rates  by  the  landlord  in 
this  case  is  a  legal  payment  by  the  tenant:  (  Conh 
V.  Lnrh-tf  2  C.B.  168.)  We  are  of  opinion  in  the 
result  that  the  claimant  was  entitled  to  be  regis- 
tered, and  that  the  decision  of  the  revising  bar- 
rister was  wrong  and  must  bo  reversed.  The 
claimant's  name  must  be  inserted  in  the  register. 

Judgincntfor  tho  appdiani. 

Attorneys  for  the  appellant,  Ilognnon  and  Co,, 
for  ElckeitSt  Bath. 

Attorneys  for  the  respondent,  Manf,  Maxde,  and 
Rohitison, 


Tuesday,  Jan,  23,  1872. 

Hill  v.  Cock. 

Easement — Excessive  user  hy  proprietor  of  dominant 
ii'ii^nent — Prevention — Least  injurious  mode  to 
h'-  used. 
The  plaintiff,  having  a  prescriptive  right  toafl^nv  of 
water,  led  hy  means  of  a  gutter  laid   in  a  mill' 
strea/m  at   a  point  inhere  an  ancient  weir  was 
erected,  l-engthencd  the  gutter  fm'  th<i  purpose  of 
irrigating  more  land. 
The  flow  of  ivater  down  the  defendants  mill'sfream 
was    diminished,   and   the  defendant    in    cmtse- 
quence  indled  down  the  ancient  vreir,  which  mv- 
vented  the  toaier  fram  flmoing  down  the  plaint ij)'*s 
gutter  : 
Held,  thai  no  suspension  of  the  phiint iff  *s  right  to 
the  enjoyment  of  the  jUrw  <f  watei'  tw  it  hculfor- 
mei'ly  acisted  was  caiised  hy  his  having  become  a 
wrongdoer,  and  the  defend*int  was  not  justijied  in 
stopping  the  plaintiff*s  excessive  user  hy  means 
which  altogethei''  prevented  his  enjoyment  of  the 
water,  hut  only  in  stopping    it  by  the  Ivast  in- 
jurious means  in  his  power, 
8embl<\  that  if  tliere  had  been  a  confusion  of  rights, 
the  defendant  icould  have  been  justified  in  abating 
the  nuisance. 
Tins  was  an  action  on  the  case  for  wrongfully 
pulling  down  an  ancient  weir  whereby  the  right 
of  the  plaintiif  to  irrigate  his  meadows  was  injured. 
The  first  count  ot  the  declaration  stated  that 
the  plaintiff  was  the  occnpi«.»r  of  certain  meadow 
land  in  the  parish  of  North  Molton,  in  the  county 
of  Devon,  situate  near  a  certeiin  stream  or  waUT 
course,  and  that  before  the  grievances  hereinafter 
mentioned  a  groat  part  of  the  water  of  tho  said, 
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Btream  or  watercourse  did  of  right  run  and  flow, 
and  ought  of  risht  to  have  run  and  flowed,  and 
still  of  right  ought  to  run  and  flow  therefrom  into 
and  along  a  certain  gutter  or  channel  through  aud 
over  the  plaintiff's  cIosoh  for  the  irrigating  and 
watering  of  the  same,  and  for  the  benefit  and  im- 
provement of  the  soil.  Yet  the  defendant,  well 
Knowing  the  promises,  wrongfully  pulled  down  and 
removed  a  certain  weir  or  dam  there  lawfully 
standing  and  )>eing  in  and  across  the  stream  or 
watercourse,  for  the  purposes  of  diverting  and 
turning  the  ])art  of  the  water  there,  into,  and  along 
the  gutter  or  channel  through  and  over  the  closes 
of  the  plaintifl*,  and  kept  and  continued  the  weir 
so  pulled  down  and  removed  for  a  long  space  of 
time  from  thence  hitherto,  and  wrongnilly  drew 
off  and  diverted  a  great  part  of  the  water  of  the 
stream  which  might  and  would  have  run  and 
flowed,  and  hindered  and  prevented  the  same  from 
running  and  flowing  into  and  along,  and  by  means 
of  the  gutter  or  onannel  through  and  over  the 
closes  of  the  plain tifi*,  whereby  the  closes  have  been 
impoverished  and  lessened  in  value,  and  the  plain- 
tiff has  been  prevented  from  enjoying  the  same 
in  so  ample  and  beneficial  a  manner  as  he  other- 
wise might  and  would  have  done. 

The  fourth  count  was  a  countin  trespass  for 
breaking  and  entering  a  close  of  the  plamtifE  in 
the  ])arish  aforesaid  forming  part  of  the  bed  or 
channel  uf  a  certain  stream  there,  and  breaking  and 
destroying  therein  a  weir  or  dam  of  the  plaintiff 
lawfully  standing  and  being  in  and  across  the 
stream. 

The  other  counts  of  the  declaration  were  not 
material  to  the  points  in  question. 

The  defendant  pleaded  fifteen  pleas,  of  which  the 
following  are  material : 

Fourth  ])lea :  That  before  and  at  the  time  of  the 
alleged  grievance  he  was  possessed  of  a  certain 
mill,  the  occupiers  whereof  tor  twenty  years  Ijeforo 
this  suit  enjoyed,  as  of  right  and  without  inter- 
ruption, the  right  of  diverting  and  using  the  water 
of  the  stream  or  watercourse  for  the  wonting  of  the 
mill,  and  of  removing  all  obstructions  which  might 
hinder  the  flow  of  the  water  for  the  working  of  the 
mill,  and  of  removing  the  weir  or  dam  when  occa- 
sion required  for  the  better  working  of  the  mill, 
and  the  gi'ievance  and  pulling  down  of  the  weir 
was  in  use  of  the  said  right. 

Sixth  plea  -^That  the  defendant  was  seised  in  fee 
of  a  mill,  and  he  and  all  those  whose  estate  he  then 
had  therein  from  time  immemorial  enjoyed  the 
right  of  diverting  and  using  the  water  of  the 
stream  for  workine  the  mill,  and  of  removing  all 
obstructions  whicu  might  hinder  the  flow  of  the 
stream  and  of  removing  the  weir  as  occasion  might 
ixjquire. 

Fourteenth  Plea :  The  defendant  as  to  the  fourth 
count  of  declaration,  says,  that  at  the  time  of  the 
alleged  grievances  he  was  possessed  of  a  mill 
adjoining  and  contiguous  to  the  stream  or  water- 
course for  working  the  mill,  and  for  the  more  con- 
venient occupation  and  enjoyment  thereof,  and 
that  the  plaintiff  had  at  the  time  aforesaid  diverted 
and  forcetl  back  and  penned  up  the  water  of  the 
stream,  aud  prevented  the  same  from  flowing,  and 
hindered  the  flow  of  the  same  on  to  the  said  mill  of 
the  defendant,  and  thereby  interfered  with  and 
prevented  the  lawful  working  of  the  mill  by  the 
defendant,  whereupon  the  defendant  caused  and 
procured  the  water  of  the  stream  so  diverted, 
forced  hack,  and  penned  up,  again  to  flow  on  to 


defendant's  mill,  as  it  had  been  nsed  and  aocns- 
tomed  to  do. 

Replication  and  new  assignment  that  the  plaintiff 
sued  not  only  for  the  trespasses  admitted,  oat  also 
for  other  trespasses. 

Issue  joined. 

The  plaintiff  was  the  occapier  of  certain  lands  in 
the  parish  of  North  MaLton,  in  the  county 
of  Devon,  past  which  a  natural  Btream  of  water 
ran,  whicn  ultimately  found  its  way  to  uid 
worked  the  defendant's  mill.  The  plaintiff  had  a 
prescriptive  right  to  take  water  by  means  of  a 
gutter  or  channel  from  the  stream  at  an  ancient 
weir,  a  iK}int  considerably  above  the  plointiff^s  mill, 
for  the  purpose  of  irrigating  his  land.  It  was 
proved  at  the  trial  that  the  plaintiff  had  wronglj 
extended  his  gutter  from  the  original  place  to 
which  he  was  entitled  to  the  flow  of  the  water;  and 
was  thereby  enabled  to  irrigate  more  of  his  load 
than  he  was  formerly  able  to  £>,  and  the  relViBe  water. 
insteivd  of  returning  to  the  original  stream,  and 
flowing  down  to  the  mill,  ran  away  in  another 
direction ;  the  consequence  being,  that  the  defen- 
dant lost  the  benefit  of  its  assistance  in  tnminf; 
his  mill.  This  had  been  effected  by  the  plaintiff 
lengthening  the  gutter  and  carryms  it  for  a 
greater  distance  through  his  land.  The  resnlt  of 
Uiis  act  of  the  plaintiff  was,  that  the  defendant  mi 
unable  to  obtun  sufficient  water  to  work  his  miH 
and  he  accordingly  went  np  the  stream  to  tiw 
ancient  weir  and  pulled  down  tiie  stones  and 
brushwood  of  which  it  was  composed.  The  lenl 
of  the  stream  being  reduced  below  the  monUi  of 
the  plaintiff's  gutter,  all  water  ceased  to  flow  ia 
that  direction,  and  he  was  unable  to  irrigate  his 
meadows. 

The  defendant  claimed  a  presoriptiye  right  to 
throw  down  the  weir  when  necessary  for  the  po- 
poses  of  the  milL 

Upon  the  trial  of  the  case  at  the  late  Devomdiiie 
Summer  Assizes,  before  Mr.  Justice  Willes  and  i 
special  jury,  the  jury  found,  in  answer  to  aoneitkii 
from  the  judge,  that  the  pulling  down  of  the  weir 
was  not  reasonably  and  practioaUy  necessaiyto 
abate  the  nuisance  cansea  by  the  lengthening  of 
the  plaintifTs  gutters ;  and  a  verdict  was  direded 
to  be  entered  for  the  plaintiff,  leave  being  reserred 
to  move  to  set  it  aside,  and  a  verdict  entered  ftr 
the  defendant  on  the  ground  that  he  was  justified 
in  doing  the  act  complained  of  in  consequence  d 
the  plamtiff  having  exceeded  any  right  to  which 
he  was  entitled,  and  thereby  caused  a  soqwnflioa 
of  such  right. 

Kiiyjdon.Q^C  having  obtained  a  rale  aooordinglf 

Coh;  Q.C.,  Lopes,  Q.C.  {Pinder  with  him)  showed 
cause. — It  is  contended  on  behalf  of  the  detettdaat« 
if  the  party  who  is  possessed  of  the  dominant  tene* 
ment  creates  an  excessive  user  of  his  enjoyment 
that  the  owner  of  the  servient  tenement  may  pot 
a  stop  to  the  right  altogether ;  but  I  apprehend  the 
true  law  is,  where  an  encroachment  is  sepanUe 
that  it  must  be  so  separated :  (CawkweU  v.  UmMitti 
36  L.  J.  34,  Ex.).  It  was  not  necessary  fat 
the  defendant  to  pull  down  the  weir.  I  admit 
the  principle  that  is  laid  down  in  Laneht 
V.  Ward  (1  Ld.  Baym.  75),  that  under  a  right  d 
way  over  a  close  to  a  particular  place,  a  man  on* 
not  justify  going  beyond  that  plaoey  and  if  he  goes 
farther  an  action  would  lie.  Bat  if  then  lie  tuo 
ways  of  abating  a  nuisance,  the  least  miiJiiimi 
must  be  chosen,  as  laid  down  Inr  Blackboni  Jm  ■ 
his  judgment  in  the  Exchequer  Chamber  in  Boltrii 
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V.  Bose  (L.  Rep.  1  Ex.  82;  13  L.T.  Rep.  N.  S.  471.) 
In  abating  a  private  nuisance  a  party  is  bound 
to  use  reasonable  care  that  no  more  damage  be 
done  than  is  necessary  for  ( ^V  irting  bis  purpose : 

Qale  on  fiasementa,  4th  edit.,  pp.  55  584; 

ArUtt  Y.  Ellis  and  others,  7  B.  &  C.  346 ; 

Tard  ▼.  Ford,  2  Wms.  Saand.  (odit.  1871).  p.  521. 

In  the  case  of  Tapling  v.  Jones  (11  H.  of  L.  Cas.  2v)0), 
the  plaintiff  enlarged  the  windows  of  his  house, 
80  that  it  was  impossible  to  obstruct  the  light 
to  the  new  windows  without  at  the  same  time 
obstructing  the  light  which  had  previously  passed 
through  the  old  windows,  and  the  House  of  Lords 
held  that  the  defendant  was  not  entitled  to  obstruct 
the  ancient  passage  of  light.  [Grove,  J. — Yes, 
but  the  opening  of  a  new  window  was  not  an 
illegal  act,  and  therefore  distinguishable  from  the 
extension  of  the  gutter.] 

Klngdorif  Q.C.,  MonUigue  Bere,  Q,.C. ,SkndMorthnor 
in  support  of    the    rule. — If  the  defendant  had 
■toppea  up  the  gutter,  and  caused  the  water  to 
over*iOW  on  the  land  of  a  third  party,  he  would 
have  been  liable  to  an  action,  and  he  chose  the 
•afest  plan  he  could  adopt  by  cutting  off  the  water 
at  the  fountain  head.    The  case  of  TapUng  v.  Jones 
is  distinguishable,  and  has  no  bearing  on  this  case. 
That  case  decided  that  the  erection  of  a  new  light 
was  not  unlawful  in  itself,  and  that  no  one  could 
prevent  the  erection,  but  hero  it  is  not  disputed 
that  the  defendant  might  by  some  means  pre- 
vent   the    excessive    user.      Whether    the    right 
to     the     water     be     prescriptive     or     riparian, 
tlie    proprietor    is    bound    to    return    it    to  th,e 
Btretim  without  appreciable  diminution :  {Imbray 
and  atwHi^r  v.   Owen,  6  Ex.  353).    If   he  takes 
it  for  other  purposes,  such  taking  is  illegal,  and 
the  whole  right  becomes  forfeited ;  so  where  water 
is  running  away  you  are  entitled  to  go  to  the  foun- 
tain head  and  stop  the  water  by  raising  and  repair- 
inflf  the  weir :  (Lawton  v.  Ward,  1  Ld.  Raym.  75.) 
The  whole  character  of  the  flow  was  changed  by 
the  excessive  user.     So  if  a  man  abuses  his  rights, 
he  becomes  a  trespasser  ah  inifw;  and  if  a  man  have 
a  right  of  way  for  carriages  from  D.  to  Blackacre 
over  my  close,  and  afterwards  he  purchase  lands 
adjoining  to  Blackacre,  he  cannot  use  the  aforesaid 
way  with  carrii^es  to  the  land  adjoining,  though 
he  go  first  to  Blackacre  and  from  thence  to  the 
land  adjoining :    (Skull  v.  Glenisfer,  8  L.  T.  Rep. 
N.  8.  826;   16  0.  B..  N.  S.,  81.)    In  LuttrelVs  case 
(Coke  Rep  pt.  4, 866)  it  is  said,  supposing  a  tenant 
holds  land  under  an  obligation  to  repair  the  lord's 
hall,  as  in  10  Edw.  3,  23,  if  the  hall  falls  and  the 
lord  rebuilds  the  hall  in  the  same  place  and  of 
•tich  bigness,  the  tenant  is  bound  to  cover  it ;  but 
if  it  18  built  of  greater  length  or  breadth,  so  as 
prejudice  may  come  to  the  tenant ;  or  if  it  is  built 
in  another  place,  he  is  not  bound  to  cover  it,  for  the 
nature  of  tne  tenure  cannot  be  altered,  nor  of  the 
tenant's  service.    The  case  of  Greenslnle  v.  Hnlll' 
day  (6  Bing.  Rep.  S7^)  is  distinguishable,  as  there 
ihere  was  no  excess  in  the  right  claimed  and  used, 
and  it  is  for  the  excess  that  I  say  the  defendant 
is  entitled  to  the  verdict.    The  defendant  would 
have,  if  obhged  to  go  on  the  plaintiffs  land  and 
obstruct  the  gutters,  to  select  the  exact  spot  at 
which  the  excess  commenced.    Why  may  he  not 
■ay,  I  know  you  have  exceeded  your  rights  at  the 
ancient  weir,  for  more  water  flows  down  the  gutter 
than  formerly,  and  at  that  spot  I  will  stop  the 
nnisanoe.    Oawhwell  v,  UnsseU  (36  L.J.  3i,  Ex.) 
ia  diatincily  in  point. 

Uab.  Oh.— Yql.  Vn. 


WiLLEs,  J. — The    point  was    reserved    by  me 
at  the  trijil,  Inicause  it  might  have  been  the  case 
tlrnt  defendant   was  entitled  to  judgment,  there 
being  a  confusion  of  a  prescriptive  right.    The 
flow  of  water  to  defendant's  mill  was  injured  by 
the  altci'ation  of  the  gutter,  and  the  plaintiff  liad 
thereby  destroyed  the  measure  of  his  right  over 
the  old  coiii-se,  and  created  a  confusion  of  his 
ancient  rig}  it.     If  the  whole   of  the  defendant's 
enjoyment  liad  been  interfered  with  as  it  was  in  the 
case  of  (^'uvkivt'll  v.  liusst'U,  where  the  person  who 
had  a  right  to  send  clean  water  through  his  gutter 
sent  down  foul  water,  so  that  the  nuisance  could 
not  be  stopped  without  interfering  with  the  enjoy- 
ment ;  if  that  had  been  the  case,  then  the  taking 
down  of  the  weir  would  have  Ijeen  a  reasonable 
mode  of  destroying  the  plaintiff's  enjo3rment.  How- 
ever, ho  is  bound  to  abate  the  nuisance  in  the 
most   reasonable   manner,  and    subject  to   there 
being  no  confusion  of  the  riglits  created,  the  jury 
have  found  that  it  was  not  practically  necessary 
for  the  purpose  of  abating  the  nuisance   to  pull 
down  the  weir.     If  the  extent  of  the  excess  was  so 
great  that  it  was  reasonably  impossible  to  abate 
the  nuisance,  then  I  should  say  there  exists  a  right 
on  the  fMirt  of  the  proprietor  of  the  servient  tene- 
ment to  interfere  with  the  whole.     In  LntirdVs  case 
Lord  Coke  refers  to  7  Edw.  4,  27a,  **  that  if  a  man 
have  estovers  by  grant  or  appendant  to  nn  ancient 
house,  he  shall  not  have  them  to  an  house  which 
he  new  builds."     And  a  little  further  on  he  savs, 
"  For  although  in  case  when  mills  or  houses,  which 
have    watercourses    or  estovers   or  otliei*  things 
appendant  or  appurtenant  to  them,  be  overthrown 
by  the  wind,  or  burned  bv  wildfire,  or  fall  by  any 
other  act  of  Grod,  that  if  tne  owner  rebuild  tliem  in 
the  same    place  and  in    the  same  manner   that 
they  stood   before,  they  should  have  the  same 
ancient  things,  appendants,  and  appurtenants  to 
this  new  mill  or  house,  because  the  act  of  God 
shall  not  prejudice  any  ;  yet,  if  they  be  erased  by 
the  party  himself,  or  fall  through  his  default,  the 
ancient  appendants  thereby  are    lost,  for  by  his 
own   act    he    cannot  extend   the    prescription  or 
grant,  which  was  in  a  manner  appropriated  to  the 
old  house  to  a  new  house."    The  defendant   has 
abated  the  nuisance,  but  in  such  a  manner  as  be 
has  no  right  to  do,  as  he  might  have  stopped  tb(* 
excessive   enjoyment  by  blocking    up  the  gutt«'r 
at  the  spot  where  the  old  gutter  terminated. 

Byles,  J. — I  am  of  the  same  opinion.  I  do  n^t 
think  there  is  such  a  confusion  of  rights  as  to 
make  it  necessary  for  us  to  interfere.  The  deftn- 
dant,  instead  of  l>ringing  an  action,  takes  the 
opportunity  of  abating  the  nuisance,  and  by  a 
wnmg  method. 

BiiETT,  J. — I  ^m  of  the  same  opinion.  One 
cause  of  action  on  which  the  plaintift'  relied  was, 
that  he  had  a  prescriptive  right  to  the  flow  of  water 
in  the  old  gutter.  The  question,  therefore,  comes 
to  be  whetner  the  defendant  can  justify  his  act  ? 
The  jury  found  there  was  a  damage  d«)ne  to  the 
defendant's  mill,  and  that  the  plaintiff  himself  had 
become  a  wrongdoer.  The  learned  counsel's  argu- 
ment for  the  defendant  is,  tliat  as  the  plaintiff*  had 
already  become  a  wrongdoer  by  excessive  user  of 
an  enioyment  to  which  ne  was  entitled,  the  defen- 
dant is  not  obliged  to  go  to  any  expense,  or  take 
any  trouble  to  find  where  the  plaintiff^s  wrongful 
act  began,  nor  can  he  complain  if  it  is  abated  by 
an  encroachment  in  return.  Tlie  fallacy  in  the 
case  is,  that  such  right  of  total  &bQ^\:a^xv\>  v^xv^^'d. 
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only  when  the  rights  cannot  bo  practically  sepa- 
rated. In  C'lirkwell  v.  Jinstff'U  no  JU17  could  have 
toil  lid  otherwise,  for  there  was  no  possible  way  for 
defendant  to  abate  the  nuisance  than  by  doing 
what  he  did.  but  here  the  defendant  ought  to  have 
confined  himself  to  stopping  up  the  gutter. 

Gkove,  J.— I  am  of  the  same  opinion.  The 
current  of  authorities  show  where,  in  cases  of 
excssive  user,  an  excess  can  ])e  separated,  that 
method  should  be  chosen;  and,  if  the  defen- 
dant can  stop  the  excess  without  interfering 
with  the  plaintiff's  rights,  he  is  bound  to  do 
so.  The  learned  counsel  puts  it  that  the  flow 
of  water  may  be  altered  at  the  weir  by  the  length- 
ening of  the  gutter,  and  it  would  be  a  very  sound 
argument  that  there  was  a  confusion  of  the  right 
if  the  jury  had  not  found  that  it  was  not  reason- 
able to  remove  the  weir,  but  what  the  plaintiff  did 
was  an  excess,  and  cannot  be  justified  so  long  as 
there  is  any  other  remedy. 

Bule  diifchargpd. 

Attorneys  for  plaintiff",  Whiftakera  and  Woolhert, 
for  Rirctird  and  Son,  South  Molton. 

Attorney  for  defendant,  Tho8.  Sittmeij,  for  Pearae 
and  Cross,  South  Molton. 


8aturd<iy,  Feb.  24, 1872. 

Sharp  i*.  Powell. 

Nerflhjencfi — Illegal  art  at  commencement — Remote^ 

uetfg  of  damage — Pollre  Regulation  Act  (2  ^'  3 

Vicf.  r.  47),  *.  5-4. 

Thf.  dtifvndanfs  servant  inashcd  liU  master's  van  in 

frost g  wcathor  in  the  public  highway ,  which  toas 

(uhniti'd  to  b'.'  an  illegal  act  and  agatnst  the  prO' 

visions  0/2  tV  3  Vict.  c.  47,  «.  54. 

T/«'  sitridus  water  ran  from  off  the  road  into  the 

gnttcry  which   was  its  normal  course,  and  from 

fhf^nce  towards  the  mouth  of  the  common  seicer. 

The  mouth  of  the  sewer  being  cJiokedj  the  water 

atjain  ran  over  th:  road  and  tJiere  froze.     The 

}}laintiff^s  horse  passing  at  the  time,  fell  down 

and  was  injured. 

In  an  action  to  recover  dam^iges  for  the  injury  to 

the  horse  : 
Heldj   that   although  the  defendant  was    generally 
ansirerable  for  the  natural  consequences  of  his 
vegligenc*\  yet  that  he  was  not  liable,  for  the  proxi- 
mate cause  of  the  injury  to  the  plaintiff  was  not 
such  as  might  be  reasonably  expected  to  resuU 
from  such  negligence  ;  and  also  that  tJie  damage 
was  too  remote. 
The  declaration  stated  that  the  defendant  wrong- 
fully caused  a  certain  van  of  his  to  be  washed  in  a 
gublic   highway    in    the  {)arish  of  St.  Leonard, 
horeditch,  and  thereby  created  a  public  nuisance, 
and  caused  large  quantities  of  water  to  be  collected 
together,  whereby  the  said  water  became  frozen 
and  dangerous  to  the  traffic  of  the  said  highway, 
and  the  plaintiff's  horse,  whilst  lawfully  passing 
along  the  highway,  slipped  upon  the  ice  and  feU 
with  such  violence  that  its  knee  was  broken,  and 
it  became  necessary  to  kill  the  horse,  and  the 
plaintiff  was  deprived  of  the  use  of  the  same,  and 
was  hindered  in  nis  business,  &c. 

The  defendant  pleaded  not  guilty ;  upon  which 
plea  issue  was  joined. 

Upon  the  trial,  which  took  place  before  Keating, 
J.  and  a  common  jury,  last  Hilary  Term,  the  f(U- 
lowincr  facts  were  proved  in  evidence. 


The  defendant  occupied  a  stable  and  coach-houae 
in  Felton-street,  Hoxton,  where  he  kept  his  van. 
Owing  to  the  greater  convenience,  the  defendant's 
servant  was  in  the  habit  of  washing  his  van  in  the 
public  highway  outside  and  opposite  to  his  stables : 
and  on  tne  22nd  Nov.  last  tiie  servant,  aooordinr 
to  his  usual  practice,  washed  the  van  in  the  roa<l. 
At  this  time  there  had  been  a  very  severe  frost, 
which  had  lasted  for  about  a  fortnight.  The  water 
with  which  the  van  was  wa^^hed  ran  over  the  road 
and  part  of  it  froze  on  the  road,  and  the  rest  ran 
down  the  kennel  between  the  road  and  the  kerb- 
stone of  the  pavement  for  a  distance  of  seventy-five 
feet,  where  tnerc  was  the  grating  of  a  sewer  for 
the  purpose  of  conveying  the  water  away  under- 
ground. It  was  proved  that  all  the  water  that 
was  used  for  washmg  the  van  ran  into  the  kennel 
which  was  its  natui'al  coarse;  but  that  on  iu 
reaching  the  grating  of  the  sewer,  owing  to  some 
stoppage,  the  water  again  overflowed  on  to  and 
over  the  road,  where  it  accumulated  in  some  holef 
in  the  road,  and  rapidly  became  congealed  into  ice. 
The  plaiutiff*8  horse  passing  at  this  time,  stepped 
upon  the  ice,  fell  down,  and  was  so  injured  in  coo- 
sequence  that  it  had  to  be  destroyed. 

At  the  conclusion  of  the  plamtiff's  case,  the 
learned  judge  stated  that  he  was  of  opinion  that 
the  damage  done  to  the  plaintiff's  horse  was  too 
remote,  and  he  therefore  nonsuited  the  plaiutiC 
reserving  leave  to  move  to  enter  a  verdict  for  tlie 
plaintiff  for  257.,  the  sum  agreed  between  the 
parties,  if  the  court  should  be  of  opinion  that  the 
defendant  was  liable;  power  being  also  reserved 
to  the  court  to  draw  inferences  of  fact, 

Metcalfe  having  obtained  a  rule,  in  acoordaaoe 
with  the  leave  reserved, 

Henry  James,  Q.C.  {Lanyon  with  him)  showed 
cause. — I  am  willing  to  admit  that  the  defendiDt. 
by  his  servant,  was  committing  a  wrongful  act  in 
washing  his  carriage  in  the  public  highway,  and  in 
act  against  the  provisions  of  the  Metropolitan 
Police  Act  (2  &  3  Vict.  c.  47,  s.  54,  sub-sect.  1),  [a\ 
yet  the  water  which  was  used  to  wash  the  defen- 
dant's van  ran  into  the  gutter  and  would  have 
flowed  down  the  sewer  in  uie  ordinary  coarse  if  it 
had  not  been  stopped  up.  The  plaintiflT  is  trying 
to  make  the  defendant  liable  for  the  improper  con- 
struction of  the  sewer ;  but  the  defendant  is  only 
hable  for  a  wilful  act  of  negligence  and  for  the 
natural  consequences  of  such  act,  and  anch  oona^ 
quences  as  an  ordinary  person  could  reasonably 
anticipate  would  be  the  result  of  his  ne^liffenoe. 
He  referred  to  Scott  v.  Shepherd  (1  Smith  L.  C 
6th  edit.,  417.)  The  damage  must  be  the  pron- 
mate  cause  of  the  defendsmt's  wrong,  and  moii 
immediately,  and  aocording  to  the  common  couzm 
of  events,  follow  from  the  defendant's  wrong;  the 
wrong  would  not  have  been  followed  by  ihe  danum 
if  some  facts  had  not  intervened  for  which  Sut 
defendant  was  not  responsible :  (Hoey  v.  Feliont  U 
C.  B.,  N.  S.,  142 ;  5  L.  T.  Rep.  N.  S.  354.)  Thus 
the  water  would  have  flowed  into  the  sewer  if  it 
had   not    been  stopped,  and  although  we  were 


(a)  And  be  it  enacted,  that  eveiy 


shall  btliBUt 


(a;  And  De  it  enacted,  tAat  eveiy  perwn  aball  ptoaaa 
to  a  penalty  of  not  moie  than  fort^  ahiUiiiga,  who,  wiUda 
the  hmits  of  the  Metropolitan  Pohoe  Diatnct,  ahaU  iaaij 
tboronghf are  or  puhlio  place  oommit  any  of  the  fbOowiaf 
ofTenoes  (that  is  to  aay)— Every  peraon  who  BhaB,  to  tta 
annoyanoe  of  the  inhabitanta  or  pmiTintniB  .  .  •  • 
clean,  make,  or  repair  any  part  A  maj  cart  or  eairiafiL 
except  in  cases  of  accident  where  repair  on  the  ipoi  ii 
necesparjr. 
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wrongdoers  originally,  yet  when  the  water  got  into 
its  natural  coarse  our  liability  ceased. 

Sedcrwiok  on  Damages,  82 ; 

Com  T.  Burbidife,  32  L.  J.  80,  C  P. ;  13  C.  B.,  N.  S., 

340; 
Bwrrows  v.  March  Oaa  Company,  L.  Bep.  7  Ex.  96 ; 
HarrUon  t.  Chreat  Northern  Railway  Compcmy,  3 

H.  &  C.  231 ;  10  L.  T.  Bep.  N.  S.  621. 
distinguishable. 


Metcalfe,  in  support  of  the  rule. — It  will  be  con- 
ceded that  the  aefendant  would  be  liable  to  an 
action  if  the  horse  had  shpped  where  the  van  was 
being  washed ;  and  this  act  was  a  nuisance  by  the 
common  law,  as  laid  down  in  Hawkins'  Pleas  of 
the  Crown,  Book  I.  c.  75.  The  cause  of  the  acci- 
dent was  in  consequence  of  the  water  being 
poured  down  the  gutter,  and  this  was  a  nuisance : 
{Broum  v.  BusaeU,  L.  Rep.  3  Q.  B.  251.)  The 
case  of  Smith  y.  The  Lonaon  and  SouthrWestem 
Eaikoa/tf  Company  (L.  Bep.  6  G.  P.  14;  23 
L.  T.  llep.  N.  S.  678)  is  in  point;  there  the 
defendants  left  some  dry  grass  on  the  bank  of  the 
railway,  which  becoming  ignited  by  a  passing 
engine,  set  fire  to  the  plamtiff's  cottage,  which  was 
ntoate  200  yards  away  across  a  stubble  field  and  a 
pablic  road.  There  tne  court  decided  that  if  the 
defendants  were  negligent  in  leaving  the  dry  grass 
on  the  embankment,  they  wore  responsible  for 
the  injury  that  resulted  from  their  conduct  to  the 
plaintiff,  although  they  could  not  have  reason- 
ably anticipated  that  such  injury  would  be  the 
result  of  their  neglect.  So  the  plaintiff  is  respon- 
sible, being  a  wrongdoer  db  initio.  We  are  not  to 
look  to  see  whether  the  defendant  might  with  reason 
anticipate  an  accident  as  the  consequence  of  his 
act,  but  if  it  were  an  unlawful  act  he  must  be  made 
\iMe ;  besides  which,  the  frost  had  continued  a 
fortnight,  and  was  very  severe  on  the  morning  of 
the  accident.    He  referred  to 

The  Lords  Bailiffs  Jwrats  of  Bomney  Marsh  v.  The 
Corporation  of  The  Trinity  Housef  L.  Bep.  5  £z« 
dOi;  22  L.  T.  Bep.  N.  S.  446. 

Reynolds  v.  Clarke,2  Ld.  Baym.  1399. 

SoTiLL,  C.  J. — ^There  is  no  doubt  that  a  person 
who  does  a  wrongful  act  is  liable  for  the  conse- 
qnenoes,  but  generally  he  is  not  responsible  for 
I  acre  than  the  ordinary  consequences,  unless  it  can 
Ije  shown  that  there  is  a  likehhood  of  such  a  result. 
There  was  no  hkelihood  here,  nor  was  the  defen- 
dant's act  the  proximate  cause  of  the  accident.  It 
seems  to  me  that  if  there  had  been  no  obstruction 
in  the  grating  of  the  sewer  the  water  would  have 
passed  away.  The  frost  had  been  in  existence 
about  a  fortnight,  but  this  would  not  lead  the 
defendant  to  suspect  any  stoppage,  and  there  was 
no  evidence  to  show  that  tne  plaintiff  had  any 
knowledge  that  the  gutter  was  so  stopped,  and 
without  the  stoppage  the  water  would  not  have 
ran  over  the  road  and  become  ice,  and  no  damage 
would  have  occurred.  It  cannot  bo  said  that  it 
was  a  reasonable  thinff  to  expect  that  the  washing 
ot  the  van  would  lead  to  such  consequences  and 
become  the  cause  of  such  a  disaster.  In  this  case 
we  have  power  to  draw  inferences  of  fact,  and 
amend  the  record  if  necessary;  and  it  is  impos- 
sible to  sa^  the  defendant  is  guilty  of  neglig;ence 
to  make  him  liable  in  this  action,  wnen  the  plaintiff 
sent  oat  his  horses  in  severe  weather,  a  fortnight 
after  the  commencement  of  the  frost,  without 
taknig  the  precaution  of  having  them  roughed. 
That  tmean  to  me  to  be  a  complete  answer  to  the 
aotiqo ;  oat  as  there  seems  some  doabt  if  that  point 


was  intended  to  be  lefl  to  us,  I  am  content  to 
found  my  judgment  on  the  other  cjucstiou. 

GjiovE,  J. — 1  am  of  the  same  opinion.  The  neg- 
ligence of  the  defendant  was  neither  the  immediate 
nor  the  proximate  cause  of  the  injury  to  the 
plaintiff;  nor  do  I  think  it  within  the  ordinary 
scope  of  the  Act  of  Parliament.  The  word  natural 
h:uj  been  usod  in  the  course  of  the  argument  with 
reference  to  the  course  of  the  water,  but  it  is 
equiilly  natural  for  water  to  overflow  at  one  place 
as  at  another,  and  the  correct  word  to  bo  used, 
when  referring  to  the  course  of  a  stream  of  water, 
should  rather  he  normal  than  natural.  If  the  water 
had  been  allowed  to  accumulato  close  to  where 
the  carriage  was  washed,  then  the  overflow  would 
have  been  brought  under  the  notice  of  the  party 
washing  the  carriage,  and  I  should  perhaps  have 
been  of  a  different  opinion ;  but  hero  the  water  has 
gone  back  to  its  normal  channel,  and  the  defendant 
is  not  bound,  having  got  the  water  back  into  its 
ordinary  place,  to  go  below  the  stream  to  see 
whether  any  accident  may  be  occasioned,  which 
would  just  as  much  have  occurred  under  ordinary 
circumstances,  and  if  the  defendant  had  not  washed 
hix  caniage  in  a  place  improper  for  the  purpose. 

Keating,  J. — I  am  still  of  the  Kiimo  opinion  as  I 
expressed  at  the  trial.  The  proximate  cause  of 
the  accident  was  from  the  accumulation  of  water, 
and  from  it  becoming  frozen.  Having  reserved 
power  to  the  court  to  draw  inferences  of  fact,  we 
are  at  liberty  to  go  into  the  question  of  contribu- 
butory  negligence;  yet  that  point  not  being 
particularly  mentioned  and  adverted  to  at  the  trial, 
1  prefer  to  base  my  judgment  on  other  grounds. 
The  defendant  was  ignorant  of  the  stoppage  at  the 
mouth  of  the  sewer,  nor  was  he  answerable  in  an  v 
way  for  it.  It  may  be  said  that  if  the  defendant  s 
servant  had  not  thrown  the  water  down  it  could  not 
have  accumulated,  and  the  accident  never  would 
have  happened ;  but  if  we  were  to  agree  with  such 
an  argrument,  the  question  would  arise,  how  are  we 
to  limit  the  doctrine  of  liability  P  It  is  not  traceable 
to  the  unlawful  act  of  the  defendant,  which  appears 
to  me  to  be  too  remote,  and  I  think  therefore  with 
the  rest  of  the  court,  that  this  rule  should  be 
discharged. 

Rule  diechanjed. 

Attorney  for  plaintiff,  Holmes. 

Attorneys  for  defendant,  Mills  and  Lockyer. 


EZCHEQUEB  CHAMBEB. 

Reported  by  H.  F.  Poolet,  Esq.,  Barrister-at-Law. 


Saturday,  Feb.  10, 1872. 

APPEAL  FROM  TKE  COURT  OP  GOMHOX  PLEAS. 
ViGAR  V.   DUDMAN. 

Tithes — Modus — Conversion  into  '^tillage.** 
Before  the  Tithe  Commutation  Act  1836,  an  avjard 
wa>s  made  under  certain  Enclosure  Acts,  hj  which 
the  titlies  of  the  land  in  which  tJie plaintiff  tvits  a 
landowner,  and  the  defendant  the  rector,  were 
commuted.  By  this  award  a  yearly  modus  pay- 
able in  lieu  of  hay  and  adjustment  iitlie  payment, 
and  also  larger  sums  to  he  paid  yearly  for  tJie 
same  lands  when  occupied  by  non'resident  or 
converted  into  "  tillage,  were  jieed  by  tlie  com- 
missioner. 
A  house  had  since  been  built  vpnn  a  portion  of  a 
field   of  the  plaintiff  mentioned  in  thA  oivnatd.^ 


404 


MAGISTRATES'  CASES. 


Ex.  Cu.] 


Reg.  v.  Reeve  and  another. 
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ami  a  further  portion  to  th*  eji^irnf  of  liuenftj-two 
pt-rcheti  wat*  votivi'rtc:1  tiifo  tjnrdvn    tjroundt  and 
tin.'  remaiitder  of  th*"  ti''ld  )nad:f  into  an  orchard. 
T/*o  di'ffudanf  put  in  a  distrt'ssfor  the  1ar(ft>r  sum 
ji.\-ijd  hif  the  aicard  to  he  paid  for  thitf  jiM,  on 
the  ff round  thut  vart   of  it  had   been  converted 
iuto'^tlUaffe:' 
Held  by  the  Court  of  E.echequer  Chamber  (Cockburnt 
C.J.,  lUai'hbnrn  and  Mtllor^  JJ.,  Chnnufllj  Pigotf, 
and  Cleosbij,  1)B.),  ajinning  th''  decitdon  of  the 
Court  of  Ctnnmon  Pleas,  that  the  ifarden  ground 
and  orchard  buing  accessories  to  the  house,  there 
had  been  no  convrrsion  into  **  tilhuje,^* 
This  was  iin  appeal  from  a  judgment  of  the  Court 
of  Common  Pleas  on  a  special  case  stated  in  an  ac- 
tion of  replevin  :    (Sen?  ante,  p.  1-ii^ ;  21  L.  T.  Rep. 
X.  S.  7:U  ;  L.  Rep.  t>  C.  P.  170;   k»  L.  J.  ii-JO,  C.  P.) 
By  an  awanl  made  umler  the  Creneral  Knelosure 
Act' (11  Geo.  X  c.  UH^),  and  the  Pitney  Enclosure 
Act  (12  Geo.  \.\,  c.  15)  (private)  the  tithes  of  Pitney 
wei*e  eommuteil  for  a  corn  rent -char  j»e.     It  was 
provided  by  the  said   Pitney  Enolosnn*   Act  that 
hinds    exempt»;Hl   from   the  payment  of  tithes   in 
kind  by   valid  mo<luses,  or  customary  jwiyments, 
sliould  not  be  ufTected,  but  that  such  motluses  or 
customary  iwymeuts  sliould  continue  |>ayal>le  as  if 
the  said  Act  had  not  been  made.     An<l  the  award 
stated  that  in  ord«'r  to  ascertain  what  lands  were 
so  exempt  from  the  |Miyment  of  tithes,  a  schedule  of 
the  same,  entitle<l  the  "  Pitney  Modus  Schedule." 
was  annexed,  wherein  were  set  forth  the  said  lands 
with  the  amounts   of  the  moduses  or  customary 
payments     jMiyable    thereout,    and     also,    inas- 
much   as    such    exemption    extended    only    to 
the    said    lands    when    occuj)ie<i   by   the  owners 
thereof,     or     by    persons    resi<linp:    within    the 
parish  of  Pitney,  and  such  lands  were  subject  to 
the  payment  of  tithes  when  occupied  by  non-resi- 
dents,   or    when    converted    into    "tillage,"    the 
tithe   money  payment   to  bo  thereafter    payable 
thereout  in  the  event  of  such  lands  being  occupied 
by  non-residents,  or  being  converted  into  **  tillage." 
Tbe  part  of  the  schc<lule  relating  to  the  laud  in 
(piestion  was  as  fellows : 

No.  on  plan,  122  :  property  and  premise? ;  Matthews, 
John,  sen.,  Stawej  Foot ;  compntiHl  acres,  1  acre ;  modus 
payable  yearly,  li^  :  actual  measure  of  land,  la.  Ir.  3p. ; 
yearly  rent  to  be  paid  to  the  rector  of  Pitney  when  the 
moilas  lands  shall  bo  occnpied  by  non-residents,  Ix.  9(1. ; 
payment  per  acre,  3s.  8i</. ;  corn  payment  at  Ss.  7\d.  per 
bushel,  1  ^11.  3}  pt«.  ;  yearly  rent  to  be  paid  to  the 
relator  of  Pitney  when  the  modus  lands  shall  be  converted 
into  tillage,  I2s.  S^d. ;  payment  per  acre,  IOjs.  ;  corn  pay- 
ment at  Ss.  7{d.  per  bushel,  1  bush.  3  gall.  6^  pis. 

About  forty  years  Ixjfore  the  action  was  brought 
a  house  was  built  upon  a  portion  of  the  field,  and 
a  further  |X)rtion  (to  the  extent  of  -*2  perc^hes) 
was  C(jnverted  into  garden  ground  by  the 
then  owner,  who  fen(retl  off  the  house  and 
garden  from  the  rest  of  the  field,  the  rcmain- 
ing  portion  being  orclianl.  Xo  claim  bid 
ever  been  made  on  the  plaintifT  for  payment 
of  any  other  sum  than  the  modus  payment  of  one 
penny,  mentioned  in  the  schedule,  until  Oct. 
18t)i\  when  the  collection  of  the  tithe  baring  been 
])l;iced  in  the  hands  of  new  agents,  they  called  for 
payment  of  SI.  16s.  3d.,  being  six  years  arrears  of 
the  com  rent,  on  the  ground  that  there  bad  been  a 
conversion  into  "  tillage,"  and  breach  of  the  modus. 
The  plaintiff  refused  to  pay  the  sum  claimed,  but 
subsecpiently  tendered  9s.,  Doing  six  years'  arrears 
in  respect  of  the  ±2  perches  actually  converted 
Into   garden.      Afterwards,    a    distress    for   the 


amount  having  been  put  in,  the  plaintiff  replevied 
his  goods  and  commenced  the  action  in  the  Somer- 
setshire County  Court,  whence  it  was  removed 
into  the  Court  of  Common  Pleas  by  writ  of  tvr/i'ip- 
rari,  and,  by  consent  of  the  parties,  a  special  case 
without  pleiidings  was  statecl  for  the  opinion  of  the 
court.  Judgment  having  been  f^^^n  for  the 
plaintitT,  this  appeal  was  brought. 

E.  Junes   for    the    defendant. — I    submit    that 
*'  tillage  '*  must  be  taken  to  mean  any  change  of 
cultivation  which  would  have  entitled  the  parson 
to  tithe  in  kind.    A  parson  is  entitled  to  tithes  in 
kind  for  garden  produce  and  orchards  which  are 
generally  attached  to  houses.    The  definition  nf 
the  woni  '*  tillage "    in  Johnson's   Dictionary  is 
"  husbandry,  the  art.  or  practice  of  ploughing,  or 
culture.*'       In    Webster  s    Dictionary    we    find  r 
*•  Tillage— the  o|)eration,  practice,  or  art  of  pre- 
mring  land  for  seed,  and  keeping  the  groand  free 
from  weeds  which  might  impede  the  growth  of 
crops.      Tillage    includes    manuring,    ploaehinp. 
harro\ving,  and  rolling  land,  or  whatever  is  done 
to  bring  it  to  a  proper  state  to  receire  the  seed: 
and  the  operations  of  ploughing,  harrowing,  and 
hoeing  the  land,  to  destroy  weeds  and  loosrn  the 
soil  after  it  is  planted  ;  ciilture:  a  principal  branch 
of  agriculture."     [Cockbitrs,  C.J.  —  There  is  no 
cultivation    except  the    momentary    planting  of 
trees.]    He  cited: 

Comyn's  Digest,  title  Dit^mes,  E.  20 ; 
Bedingtield  ▼.  Peak,  Cro.  Elii.  467 ;  1  Rolle*t  Abr. 
651,  1.  35. 

.-1.  Charles,  for  tho  plaintiff,  was  not  called 
upon. 

CocKiiURX,  C.J. — I  quite  agree  in  the  judgment 
of  the  Court  of  Common  Pleas.  The  land  wis 
subject  to  a  modus  which  was  liable,  according  to 
the  award,  to  be  put  an  end  to  if  the  landw»« 
converted  into  "tillage,"  and  I  agree  with  the 
learned  judges  in  the  court  lielow,  for  the  reasons 
Btat<?d  in  their  judgments,  that  what  took  pUk"* 
did  not  amount  to  a  conversion  into  tillage. 

Blackburx  and  Mellor,  JJ.,  Cuan'xell,  PiGon, 
and  Clkasby,  BB.,  concurred. 

Appeal  dismiss^. 

Attorneys  for  plaintifi^.  Vizard,  Croted^^  and 
Ansti*\ 

Attorneys  for  defendant.  Nelson  and  Jones, 


CBOWH  CASBS  BE8EBVED. 

Reported  by  JoHsr  Thompsov,  Esq.,  Barristcr-at-lAw. 

Saturday,  April  27, 18^2. 

(Before    Kelly,    C.B.,  Willes,  J.,  Cleasbt,   R. 
Grove  and  Quaix,  JJ.) 

Reg.  V,  Reeve  and  axotber. 

Er  it  le  n  ce — Confession  — Inducemen  t — Adm  is9ib{liN 
Two  little  boi/s  were  in  custody  on  su^pit^ion  of  ot- 
structing  a  railway  train,  ami  the  mothers  and  a 
2wl iceman  were  also  present.  One  of  the  6of»' 
mothers  said,  "  You  had  better,  as  good  hoyst  ial 
the  truth."     Wlwreupon,  both  the  hoys  eonfusei. 

£um  tlie  trial,  they  were  cotwicted  upon  effidemct 
that  confession. 
,  thai  tlie  evidence  of  confession  was  rigkl^  f^ 
ceived. 
Case  reserved  fbr  the  opinion  of  this  Goari  bj 
Byles,  J. 
The  prisoners  were  children.     One  WM  o^^ 


HagisTrates'  cases. 
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Rbg.  v.  Wollaston. 


[0.  Cab.  E. 


years  of  age,  and  the  other  a  little  older.  They  irere 
coBTicted  at  the  Worcester  AsBizes  of  an  attempt 
to  commit  a  miBdemeanonr,  by  obstructing  a  rail- 
war  train. 

The  evidence  was  that  Hancock's  mother, 
Reeves'  mother,  and  a  poUccmau  being  prcBcnt 
;ifter  they  had  been  apprehended  on  suspicion, 
Mrs.  Hancock  said,  "  You  hod  better,  an  good 
boys,  tell  the  truth;"  whereupon,  both  tlie  pri- 
iK>Dors  confesaecl,  and  on  this  confussiou  were  both 
(-onvicted- 

The  question  for  the  Court  of  Criminal  Appeal 
in,  whether  ths  confesBion  waa  admissible  agamst 
both  the  prisoners  or  either. 

No  conneel  argued  for  tbe  priBoners. 

StreeUn  for  the  prosecution. — The  evidence  of 
tbe  confession  was  properly  received.  The  induce- 
ment to  the  prisoners  to  tell  tbe  truth  was  in  the 
nature  of  an  admonition  and  ou  exhortation^  and 
was  not  in  the  nature  of  improper  influence  to 
procure  a  confession.  This  case  is  not  so  strong 
ii3Bey.v.Jon.waOCoxC.C.574;  37  L.  J.  1, M.C), 
irbereoue  of  the  prisoner's  employers  hnvin;;  called 
him  into  his  private  roam  said,  "I  think  it  right 
that  I  ahonid  tell  you  that  besides  being  in  the 
pFeeence  of  my  brother  and  myself,  you  are  in  the 
presence  of  two  police  officers ;  and  I  should  ad- 
vise you  that  to  any  questions  that  may  be  put  to 
you,  you  answer  truthfully,  so  that  if  you  have 
I'ommilted  a  bult  you  may  not  add  to  it  by  stating 
wbat  is  untrue;"  and  having  shown  a  letter  to 
Iiim  which  ho  denied  having  written,  added,  "  Take 
••are,  we  know  more  than  yon  think  we  know," 
;uid  the  priaonor  thereu[)on  mude  a  confession 
wbiohwBB  held  admistiiblo.    [He  wum  then  Bto[>ped.] 

KelIiI,  C.B. — We  need  not  trouble  you  any  fur- 
ther. The  cases  eKcludi  11  g  confessions  on  the  ground 
«f  unlawful  inducement  have  gone  too  far  for  the 
lirotocCion  of  guilt.  The  cuMoof  H--g.v.  Jarvie  was 
■uuch  stronger  in  its  ci re u instances  than  tlio  pre- 
Hont.  In  that  case  a  good  deal  was  said  by  one  of 
tlie  prosecutors  that  mivlit  have  upcmtcd  on  tho 
[>ri8uno)''s  mind,  and  ktl  him  to  confess.  In  tho 
present  case,  the  inducomeut  was  simply  what  a 
inother  would  say  to  her  sou  under  the  circum- 


Tbe  rest  of  the  Coubt  concurring. 

Conviction  aprmed. 


(Before  Kelly  C.B.,  Willes  J.,  Clba-iby  B., 

Gbo%'B  and  Cjuain  JJ.) 

Keg.  v.  Woll&ston. 

Indecent  agtavil — Conserit. 

A  >nait  indiittxl  two  yoiilliK  above  the  age  of  fimrteen 

yeart  to  go  ovt  with  lilin  in  the  i-vt-ning  to  an  oiU 

of  the  way  pUitx,  w)ii!rc  tliny  Mutually  iuduliicd  in 

iiidecent  praclieee  oh  each  olhera  persimg.     Tim 

yoiUhi  were  wiUiiuj  and  aateiilliuj  partien  to  wJuU 

waa  done  i 

Held,  that  under  these  circumttanfeii  a  omviction 

for  an  indeMuf  agtaviU  wmW  not  be  ufihi'ld. 
Casb   reserved   for  the  opinion   of   this  Court  by 
Cockbum,  C.  J. 

Tfaelwall  Woliaston  was  tried  before  me,  at  the 
last  Assiaes  for  the  couniiy  of  Sussex,  on  an  indict- 
ment under  tho  24  &  'J5  Vict.  r.  li.Hi,  s.  (i'J,  for  an 
indeoent  assault  on  one  William  Bickard  with 
intent  to  inoite  the  said  William  Kirkard  to  coni- 
mit  an  nnnatural  crime.  Tbtit.- muo  a  similar  count 


for  an  assault,  with  the  like  intent  on  one  Douglas 

White. 

There  were  also  (be.iides  other  counts  which 
altogether  failed  on  the  evidence)  counts  for  an 
indeL'ent  assault  on  each  of  the  two  parties  before 
named. 

The  facts  did  uot  admit  of  dispute.  It  appeared 
that  the  defendant  had  induced  twoyouths,  William 
Rickard  and  Douglas  White,  by  the  expectation  of 
pecuniaiy  reward,  to  go  out  ivitli  him  in  the 
evening  to  an  out  of  the  way  place,  and  had,  Ac. 
(The  facts  showing  the  indeccni^y  practised  were 
then  set  ont.)  After  having  passed  some  time  in 
the  gratification  of  this  unnatural  propensity,  he, 
without  attemi)tiiig  or  snggcsting  anything  further, 
voluntarily  left,  not  having  been  interrupted  or 
become  couBcious  of  being  observed.  It  was  plain 
that  the  two  youths  had  accompanied  the  defendant 
with  a  full  knowledge  of  what  was  about  to  take 

iilace — this  not  being  the  first  time  thiU;  the  do- 
endaut  had  carried  on  such  practices  with  one  of 
them — and  hail  been  perfectly  willing  and  aasent- 
ing  parties  to  all  that  nad  been  done. 

There  being  thus  no  evidence  to  establish  the 
intent  necessary  to  support  the  counts  framed  on 
the  statute,  tbo  counsel  for  the  prosecution  very 
properly  gave  up  that  part  of  the  case  and  relied 
for  a  conviction  on  the  counts  for  the  indecent 
assault.  But  on  the  part  of  the  defendant  it  was 
contended  that,  as  it  was  admitted  that  the  parties 
on  whom  the  alleged  asKKult  hod  been  made  had 
been  consenting  to  all  that  bud  been  done  to  tlieni, 
that  which  would  otherwise  have  Ix.-cn  an  assault 
becamedivested  of  that  diameter;  that  tliis  was  not 
a  mere  aiibmission,  which,  it  was  true,  might  not 
make  a  touching  of  tbe  person  leF^s  an  assnnlt,  but 
an  actual  conpent,  knowingly  und  intentionally 
given,  which  was  inconsistent  with  the  essential 
character  at  law  of  an  assault,  and  that  in  this 
res]iect  there  could  be  no  diflerence  in  ptrint  of 
principle  between  an  assault  committed  in  fur- 
therance of  a  natural  desire,  and  one  committed 
in  furtherance  of  a  lust  however  unnatural  and 
detestable. 

In  support  of  tho  general  doctrine  that  where 
there   is  consent   there   cannot  be   an   assault  in 

Soint  of  law,  the  cose  of  Hm.  v.  Martin  (2  Moo.  C. 
.  B.  123)  was  referred  to.  the  case  appeared  to  me 
to  be  in  point,  and  on  the  whole  I  was  disposed  to 
think  that  the  contention  of  the  defendant's 
counsel  was  well  Founded.  But  as  the  point  hod 
never  been  decided  in  a  case  like  the  (iresent.  I 
directed  the  jury  to  find  tbe  defendant  giiilty  on 
the  counts  for  indecent  assault,  reserving  for 
the  consideration  of  this  court  whether  upon  the 
facts  of  the  case  those  counts  could  be  u|)held. 
Upon  this  point  I  now  request  the  opinion  of  tbe 

I  admitted  tho  defendant  to  \iB.\\,  to  come  up 
for  judgment,  if  rc<juii-ed,  at  the  next  Susi^ex 
Assizes. 

Parry,  Serjt.  (if.  E.  Websl/^  with  him)  for  the 
priBoner. — The  conviction  cannot  bo  sustained. 
The  indictment  is  framed  upon  the  24  &  2-^  Vict, 
c.  J(!0,  B.  &Z,  which  enacts  that  whosoever  shall  be 
guilty  of  any  indecent  assault  u]nin  any  male 
jHjrsou  shall  be  guilty  of  a  misdemcuiurtir.  Theii' 
was  no  evidence  to  Buppoi't  the  finding  of 
tbe  jury  on  the  fifth  mid  sixth  counts  of  the 
indictment,  the  counts  for  en  indecent  assault. 
The  charge  is  one  at  common  law,  and  in  sub- 
Btauce  for  a  common  asaault — the  uQeucA  q£  vo. 


C.  Cas.  B.] 

indecent  aasaalt  being  statntrible.  Thc.'C  in  no 
alligation  oC  ad  coniinitnie  nonimeniniu  nnd  no 
charge  of  indecent  eipoBure.  [Wm,:.s,  J.  re- 
feiTcd  to  Beg.  v.  W-iImn  (2  Cox  C.  0.  3"ti),  where 
an  indictment  ivhich  alleged  an  oipo^nre  of  the 
person  to  one  person  onlj  wim  held  bad.]  There 
wofi  nothing  of  the  kind  hero  to  constitute  an 
exposure.  [Kkm.i",  C.  B.— The  only  question  ie 
whether  this  can  be  called  nn  assault  at  all  P 
What  was  done  wns  done  not  only  with  the  consent 
of  the  youths,  but  they  were  willine  participators. 
Of  what  ago  were  the  jonthe  ?]  Above  the  Me  of 
foiirtooii.     [He  waa  then  stopped  by  the  court]. 

Barrme,  for  the  prosecution. — The  c;i3e  of  Beg. 
V.  ifmiiii,  relied  upon  at  the  trial,  wa?  no  doubt  a 
decision  to  tbc  effect  ihat  an  attempt  to  commit 
the  misdemeanour  of  having  carnal  ktiowledgeof 
a  Rirl  between  ten  and  twelve  years  old  is  not  an 
assaiili  if  the  girl  assent.  Diit  in  such  a  case  it  is 
no  ollence  iu  law  on  the  pan  of  the  girl  to  give 
licr  consent.  The  old  cases  ostalilieh  that  where 
Inro  jteople  meet  to  commit  that  which  ia  an 
offenee  in  the  eye  of  the  law,  consent  is  immaterial. 
In  such  cases  the  indictment  rhirges  that  each 
committed  an  assanit  upon  tlie  other,  and  that 
i^et<mfl  to  sliow  tliat  when  nn  indecent  assault  is 
chai-ged  to  which  the  patient  olfers  no  opposition 
his  consent  goes  for  nothing,  and  that  the  law 
will  not  regard  it.  (The  case  of  Lord  Aii'lhy 
;l  Howell's  St.  Trial  40-2).  [Willss,  J.— In  an  action 
for  criminal  conversation  the  declaration  alleges 
thiit  the  defendant  assaulted  the  wife  though  she 
was  a  consenting  party.]  An  indecent  as.wDlt  is 
uii  act  to  which  the  law  will  not  permit  a  party 
to  consent. 

Keixy,  C.B.— It  is  clear  that,  upon  the  uircnm- 
stMnees  of  the  case,  there  is  notning  which  con- 
stitutes an  assault  in  law.  If  anything  is  done 
by  one  being  upon  the  person  of  another  to  make 
tVic  act  a  criminal  assault,  it  must  be  done  without 
the  consent  and  against  the  will  of  the  person 
u|>on  whom  it  is  done.  Merc  suhmisHion  is  not 
consent,  for  there  miu'  bo  submission  without  con- 
»eut.  and  while  the  Icelings  are  repugnant  to  the 
act  being  done.  Merc  snbmission  is  totnlly  different 
from  consent.    But  in  the  present  case  there 
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mplete  mutuality.  We  should  lie  overturn- 
ing all  the  principles  of  law  tossy  that  in  this  case 
tliore  WHS  any  assault  in  law.  The  cases  referred 
to  in  the  argument  of  the  counsel  for  the  prosecu- 
tion are  founded  on  this,  that  the  law  does  not 
rocogniBC  consent  to  commit  a  felony.  In  this 
cose  there  ia  nothing  in  the  nature  of  an  exposure 
of  tbc  person  ehar^|ed  which  is  within  the  purview 
of  the  law.  Anything  of  the  kind  in  question  done 
before  two  or  more  persons  would  have  amounted 
to  an  indecent  exposure,  and  consent  would  havo 
bcfn  no  defence.  Consequently,  under  the  cir- 
cumstanocs  of  this  case,  the  conviction  must  be 
quashed. 

The  rest  of  the  Court  concurring. 

Convict ioa  qiiiMhed. 


t  totrn  tlial 


Jan.  26  md  31,  and  Feb.  12, 1872. 

(Before  the  Lords  Justices.) 

Beckett  v.  The  Cohpokatiok  of  Leuh 

Highway — Ovrnenhip  ad  medium  JUmm  n 

Firemmplion, 

In  oppoiil{<m  lo  the  claim  of  the  ow 

a&vtting  upon  an  ancient  ttrert   i 

theg  were  entitled  to  ike  toil  qf  the  ttreei  ad  medium 

filum  vite,  evidence  wot  adduced,  that  the  lord*  <^ 

tlie  manor  uted  formerly  to  receive  Ml*  in  n^td 

ofinarheit  held  in  the  etreet,  tohieh  toUt  they  itb- 

etjqriently  Bold  to  the  corporation  of  the  toum ;  tlal 

i>i  1^94  tJury  luid,  in  coneideration  of  a  j/early  TftI 

of  31.,  granted  a  lieetiee  lo  certain  peraont  to  dif 

np  any  itreets  of  tlie  toxcn  in  order  lo  lay  pif» 

for  lite  purpoee  of  eupplying  the  tmen  wiA  wubr, 

tchich  rent  of  31.  woe  paid  lo  Ikem  doton  to  IBoS, 

tchen  it  teai  bougfit  up  by  the  corporation  far  7oi; 

and  that  paymente  had  on  tereral  occaeiont  twa 

made  to  the  lordu  oflhentanorbyoiBneTlofhetKt 

abutting  on   the  iitreet  in  qneilion  in  rerped  tf 

encroach iiiait  iniide  upon  the  eoU  of  the  tirtel: 

Held  Irccerging  the  deeUion  of  the  JSaster  ^  ll« 

Bolla),lhat  the  evidence  of  ownerehip  in  thelordi^ 

the  manor  teiu  tiiffieient  to  rebut  the  premumplioa 

of  lam,  that  the  owners  of  the  land*  dbatting  «p« 

the   tirpct   were  entitled  to  the  toil  of  the  dn^ 

ad  mcdinin  JSitm  via,  and  tluii  contequenBf  Hi   , 

lonte  of  l}ie  manor  had  ihoan   a   good   tiB*  l» 

llit-eoil  in  question. 

Tins  was  an  appeal  from  a  decision  of  the  MtrtT 

of  the  Rolls. 

The  suit  was  instituted  by  the  lords  of  themascr 
of  Leeds  to  enforce  specific  performance  of  h 
agreement  dated  20tli  Dec.  1867,  and  made  between 
the  plaintiffs  of  the  one  part  and  the  corpcna^ 
of  Leeds  ol  the  other  part,  whereby  the  plaintifi 
undertook  to  convey  to  the  corporation  the  adl  ti 
so  much  of  the  ancient  street  called  Biiggate,  is 
the  town  of  Leeds,  as  would  be  required  to  entbk 
the  corporation  to  completo  certain  contnuta  Ev 
sale  into  which  they  had  entered. 

On  the  ^nd  Dec.  1867  the  corporetion  of  Leedi; 
acting  under  the  powers  conferred  apon  them  by 
the  Leeds  Improvement  Act  1966,  had  offered  fiir 
sale  b^  public  auction  two  plota  of  land  on  tbe 
west  side  of  andabuttingon  Briggate,  TmdertakiiiK 
to  grant  to  the  purchasers  of  these  lots  tlie  ri^t 
of  forming  cellars  under  and  extending  fuortMi 
feet  into  Briggate,  and  co-extensive  with  the  frtoa- 
ages  of  the  lots. 

The  lords  of  the  manor  disputed  the  right  of  the 
corporatioQ  to  make  any  such  grant  of  the  riglit 
of  forming  cellars  under  Briggate,  and  cUmed  to 
l>e  themselves  the  owners  (S  the  soil  under  thai 

Under  these  circumstances  the  agreement  of  the 
'20th  Dec.  1867  was  entered  into,  by  which  it  wM 
agreed  that  it  should  bo  referred  to  an  aiUliator 
to  determine  the  value  of  the  soil  agreed  to  be 

The  corporation  having  alleged  that  the  lonli  of 
the  manor  did  not  show  any  title  to  tba  eoil  is 
question,  and  that  they  (the  corporation)  them- 
selves were  the  owners  of  it  iu  fee,  the  k»rda  of  tbt 
mauOT  instituted  the  present  suit  to  onlbroe  tptdle 
of  the  ngreement. 
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The  chief  derk  of  the  Master  of  the  Bolls  having 
certified  that  the  lords  of  the  manor  had  made 
out  a  good  title  to  the  soil  in  question,  the  cor- 
poration took  ont  a  summons  to  vary  the  chief 
clerk's  certificate,  and  the  Master  of  the  Bolls 
reversed  the  decision  of  his  chief  clerk. 

The  lords  of  the  manor  now  appealed  from  the 
decision  of  the  Master  of  the  Bolls. 

The  land  upon  which  the  greater  and  older 
portion  of  the  town  of  Leeds  now  stands  is  within 
6he  manor  of  Leeds,  and  anciently  formed  part  of 
the  demesne  lands  of  the  manor,  and  the  street 
called  Briggate  is  in  that  part  of  Leeds  which  is 
within  the  manor.  Briggate  is  the  principal  and 
one  of  the  oldest  streets  of  Leeds,  and  it  passes 
through  the  centre  of  the  town  to  a  hridgo  over 
the  river  Aire,  upon  which  the  town  is  situated. 
[t  is  a  very  wide  street,  being  on  the  average  about 
65ft.  across,  and  at  the  part  where  the  land  in 
question  in  this  suit  lies  it  is  63ft.  in  width. 

The  lords  of  the  manor  of  Leeds  from  time  to 
time  exercised  acts  of  ownership  upon  the  soil  of 
the  ancient  streets  in  Leeds.  Fairs  and  markets 
used  formerly  to  be  held  in  Briggate,  and  in  other 
old  streets  of  the  town,  and  the  stallage  and  pick- 
age  and  other  tolls  in  respect  of  those  markets 
were  regnlarlv  paid  to  the  lords  of  the  manor  down 
to  the  year  1854,  when  they  sold  the  same  to  the 
corporation  of  Leeds. 

By  a  deed  dated  the  22nd  Sept.  1694,  the 
lords  of  the  manor,  in  consideration  of  the  sum  of 
32.  for  ever  to  be  yearly  paid  as  therein  mentioned, 
flnranted  license,  leave,  power  and  authority,  to 
Henry  Gilbert  and  George  Sorrocold,  their  heirs, 
executors,  administrators  and  assigns  for  ever,  to 
dig  up  any  of  the  streets  and  highways  within  the 
town  of  Leeds,  to  lay  pipes  and  do  all  other  tilings 
necessary  for  the  carrying  on  and  managing  certain 
waterworks  which  were  about  to  be  made  for  sup- 
plying the  town  of  Leeds  with  water. 

In  the  year  185^^  these  waterworks  wore  trans- 
ferred to  the  corporation  of  Leeds,  who  regularly 
paid  the  annual  rent  of  3^  down  to  1858,  when  an 
arrangement  was  made  between  the  lords  of  the 
manor  and  the  corporation,  by  which  the  corpora- 
tion paid  the  lords  of  the  manor  752.  for  the  pur- 
chase of  the  annual  rent  of  3L 

The  plaintifis  adduced  evidence  of  several  cases 
in  which  the  owners  of  houses  in  Briggate  had 
made  payments  to  the  lords  of  the  manor  in 
respect  of  encroachments  made  upon  the  soil  of  the 
street. 

The  defendants  also  adduced  evidence  of  cases 
in  which  such  encroachments  had  been  made  with- 
out any  payment  having  been  made  to  the  lords  in 
respect  thereof. 

The  SolicUar-Qenei-al  (Jessel,  Q.  C),  Sir  Richard 
BcLgqallay,  Q.  C,  and  Norths  for  the  appellants, 
contended  that  the  evidence  of  acts  of  ownership 
on  the  part  of  the  lords  of  the  manor  showed  con- 
clusively that  they  were  the  owners  of  the  soil  in 
qaestion,  and  that  the  evidence  was  sufiicient  to 
rebut  the  general  presumption  of  law  that  the 
defendants,  as  owners  of  the  houses,  were  entitled 
to   the  soil  of  the  street  ad  modi  am  fihtm   vUk. 

Xbey  referred  to 

AUomey-Cteneral  v.  Chnmhers,  4  Do  G.  ft  J.  55 ; 

Berridge  v.  Ward,  10  0.  B.,  N.  S.,  400 ; 

Lord  V.  The  Commutaioners  of  Sidney^  33  L.  T.  Bep. 

O.  S.  1 ;  12  Moo.  P.  0.  173  ; ' 
Doe  V.  Peaney,  7  B.  &  C.  304 ; 
WhUe  V.  HiU,  6  Q.  B.,  N.  S.,  r^ : 
Bquin  T.  CampMl,  1 M/.  A  Cr.  459. 


Sir  Boundell  Palmier,  Q.  C,  Bagshxwej  and  Oror 
ham  Hasfiiigs,  for  the  respondents,  contended  that 
the  evidence  was  not  sufficient  to  rebut  the  pre- 
sumption that  the  corporation  were  entitled  to 
the  soil  ad  medium  fihim,  vies.    They  cited 

The  Marquis  of  Salisbury  v.  The  Great  Northern 
Railway   Company ^   32   L.  T.  Bep.  175 ;  5  C.  B., 
N.  S.,  174 ; 
Simpson  ▼.  Dendy,  8  C.  B.,  N.  S.,  433. 

Sir  Richard  BaggaXUjuy  Q.  C.  in  reply. 

Lord  Justice  James: — In  this  case  I  am  of 
opinion  that  the  lords  have  made  out  a  very  dear 
and  very  satisfactory  title  to  the  piece  of  ground  in 
question.  A  good  deal  of  the  argument  has  turned 
upon  what  is  supposed  to  be  the  rule  of  law  as  to 
the  presumption  that  closes  extend  ad  msdium 
JUum  via},  and  it  is  said  that  that  presumption  is  to 
be  applied  to  such  a  house  as  this  in  Leeds,  with 
respect  to  that  wide  space  between  the  house  and 
the  houses  on  the  other  side.  The  rule,  as  laid 
down  in  the  case  of  Lord  v.  Tfie  Commissioners  for 
the  City  of  Sijdney  (12  Moo.  P.  0.  Cas.  473),  in 
which  the  matter  was  probably  more  fully  con- 
sidered than  in  any  other  case,  is,  that  in  all  these 
cases  you  must  have  regard  to  the  circumstances 
under  which  the  words  of  grant  are  used.  The 
learned  judge  who  there  gave  the  judgment  of  the 
court,  the  Kight  Hon.  Sir  John  Coleridge,  says 
this :  "  K  lands  were  described  as  bounded  by  a 
house,  no  one  could  suppose  the  house  was  in- 
cluded in  the  grant;  but  if  lands  granted  were 
described  as  bounded  by  a  highway,  it  would  be 
equally  absurd  to  suppose  that  the  grantor  had 
reserved  to  himself  the  right  to  the  soil  ad  Tnedinm 
fUum  in  the  far  greater  majority  of  cases  wholly 
unprofitable."  I  should,  myself,  if  it  were  neces- 
sary to  determine  it,  be  very  slow  to  come  to  the 
conclusion  that  where  there  is  a  road  going  through 
an  estate,  and  a  site  is  granted  by  the  roadside  for 
the  erection  of  a  cettage  or  house,  and  a  cottage  or 
house  is  built  upon  that  site,  the  mere  conveyance, 
or  grant,  or  demise  of  a  piece  of  land  as  the  site, 
and  for  the  purpose  of  the  site  of  a  house,  is  in  pre- 
sumption of  law  a  grant  up  to  the  middle  of  £he 
high  road,  the  frontage  of  which  is  probably  the 
origin  of  the  house  being  built  on  that  space.  It 
appears  to  me  that  a  great  many  inconveniences 
might  arise,  which  one  could  easily  point  out,  from 
the  notion  that  a  mere  grant  or  demise  of  such  a 
site  would  of  iteelf  raise  a  presumption  of  law 
which  would  deprive  the  owner  of  the  estate  of  his 
possessory  title,  or  of  his  freehold  in  respect  of  the 
half  of  the  highway.  But  the  present  case  stands 
in  this  way.  These  were  really  not  onginally,  accor- 
ding to  the  evidence  before  us,  houses  built  by  the 
side  of  a  mere  highway  to  which  the  rule  could  be 
at  all  applied.  It  ap|)ears  now  quite  clear  that  this 
street  isa  very  wide  open  space — I  mean  very  wide 
having  regard  to  the  purpose  for  which  the  space  was 
used  between  the  houses — OOft.  wide;  it  is  a  space 
which  was  kept  and  used  f(jr  fairs  and  for  markets 
of  all  kinds  and  descrii)tions,  which  fairs  and 
markets  were  the  fairs  and  markets  of  the  lord  of 
the  manor,  and  continued  to  be  the  fairs  and 
markets  of  the  lord  for  several  centuries  after  the 
time  when  the  place  came  into  existence.  It  ap- 
pears to  me  that  in  such  a  case  as  that,  to  pre- 
sume that  where  the  lord  of  the  borough  had 
allowed  his  dependent  burgesses  to  have  a  thing 
called  a  "  toft "  fronting  towards  the  market  and 
fair  place  which  was  use  used  as  a  road,  that 
where  the  lord  granted  or  permitted  to  his  bur- 
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fosses  to  have  each  such  a  toft  as  that,  arul  then 
y  a  grant  enlarged  the  tenure  of  that  tot't  into  a 
fve  simple  tenure  in  borough  English.  To  presume 
that,  in  such  a  case,  tho  lord  intended  to  grant,  or 
th(?  tenant  intended  to  take,  tlie  half  of  the  vairant 
space  between  the  one  nyw  of  tolts  and  the  other 
row  of  tofts,  is,  to  my  mind,  a  pi-esumption  incon- 
sistent with  commfm  sense,  ami  inconsistent  with 
the  sense  which  the  common  usage  of  mankind 
would  apj)ly  to  such  a  grant.  Then  we  have  this 
— there  being  nothing  but  the  presumption,  or 
supposed  presumption,  in  favour  of  the  owner  of 
the  house — there  is,  b<.'yond  all  question,  the  fact 
that  the  lord  has  received  for  a  great  number  of 
years  a  substantial  money  payment  for  the  use  of 
part  of  the  soil  itself  of  the  ro;id  in  (luestion.  It  was 
a  sum  of  '3  guineas  u  year,  and,  no  doubt,  that  is 
not  a  very  large  sum,  but  it  is  a  substantial  sum 
which  tlie  lord  has  received,  and  has  received 
latterly  from  the  corporation,  bclorc  that  from  a 
joint  stock  com])any,  and  before  that  from  indivi- 
duals who  were  speculatively  engaged  in  estab- 
lishing works  for  the  benefit  of  the  town,  and 
which  must  have  been  received,  jis  it  appears  to 
mo,  with  the  full  knowIed«;e  of  everybody  con- 
lu-ctod  with  the  town  of  Leeds  at  the  time.  Then, 
'.n  addition  to  that,  the  lord  has  received  a 
sum  in  respect  of  encroachments  upon  j)art 
of  this  very  street  itseli',  one  or  two  upon 
.he  street  called  liriggate,  and  one  or  two 
more  upon  that  which  is  doubted  as  l)eing 
parr  of  Briggate,  but  which,  at  all  events,  is  a  \ 
(oiitinuation  of  the  same  line  of  rojid  leading  trom 
ilio  bridge  upwards  towards  the  country,  as  against 
which  proofs  of  owiici*ship,  to  my  mind,  there  is 
no  evidence  of  enjoyment  of  any  profit,  or  of  any 
right,  which  can  be  considered  as  adverse  to  the 
title  of  the  loi*ds.  Under  these  circumstances,  1 
am  of  opinion  that  a  good  title  was  shown  ;  and,  \ 
having  regard  to  the  olter  which  was  made  to  fur- 
nish evidence  of  the  material  facts,  1  am  of  opinion 
that  a  good  title  was  shown  before  the  institution 
of  the  suit. 

Lord  Justice  Mkllish.  -I  am  of  the  same  opinion. 
Looking  at  the  nature  ol  the  property,  namely,  a 
road  which  passes  between  two  rows  of  houses, 
you  cannot  of  course  expect  to  jirove  the  property 
in  it  by  the  ordinary  acts  of  ownership,  of  its 
having  been  let  and  enjo3'ed  in  that  way.  You  can 
only  expect  the  sort  of  evidence  that  can  be  pro- 
duced in  such  a  case,  and,  having  regard  to  the 
nature  of  the  property,  I  am  of  opinion  that  the 
loi-d  has  i*eally  made  out  an  extremely  strong  case. 
In  the  first  place,  I  agree  that,  looking  at  what 
wo  know  about  the  j)roperty  in  ancient  times, 
there  is  no  presumption  that  the  tofts  went  to  the 
middle  of  the  highway,  or  to  the  middle  of  the 
space  l)etween  them  and  the  tofts  on  the  other 
side.  What  we  know  about  it  is  this:  1  think  it  is 
clearly  to  be  j)resumed  that  the  road  between  mu<t 
have  existed  from  time  immemorial,  becjni.-e  the 
fairs  and  markets  must  be  presumed  to  have 
been  held  from  tiuie  iiniiiemorial.  As  regards  the 
markets,  it  is  expressly  rtH.'ited  in  the  charier  of 
Charles  I.  thai  ll.ev  had  ixi^ted  from  time  imme- 
morial,  and  the  fairs  must  have  existed  likewise 
from  time  immemorial,  because  there  is  no  trace  of 
any  grant.  Then  this  being  in  fact  In  the  time  of 
King  John,  you  have  a  small  town  .vitii  :i  inark-r- 
plaee  and  fair-place  in  the  middle  ol  it.  .iiid  pr<)' 
bably  a  small  portion  of  it  only  o<'cnni«d  as  a  liigh- 
Au^'  at  that  time,  bub  with  spaces  between  uncd  (or 


the  common  benefit  of  the  public,  and  the  enfran- 
chisement of  the  markets  and  fairs  appears  to  have 
been  permitted  by  the  lords.    Then  jon  find  that 
at  some  time,  certainly  before  the  reign  of  King 
John,  there  were  granted  out   tofts    simply   as 
burgage  tenements  in  the  first  instance,  ana  then, 
as  it  appears  to  me,  as  tenements  at  will.     Is 
it  to  bo  presumed  that  the  lords  intended  to  grant 
the  acttial  soil  of  all  that  space  which  was  panted 
to  the  use  of  the  public,  and  which  was  to  be  used 
for  the  purpose  of  markets  and  fairs  ?     It  appear* 
to  me  to  be  extremely  improbable  that  it  could 
have  been  their  intention  at  that  time  to  do  so, 
and  that,  whatever  may  have  been  the  presumption 
at  that  time,  the  acts  of  ownership  have  been  very 
strong  indeed.     The  lords  havmg    granted   the 
right  to  lay  down  water  pipes  in  all  the  streets  in 
Leeds,  and  having  receivea  an  annual  payment  for 
years,  is  very  strong  evidence  of  ownership.    So 
also  is  the  granting  of  liberty  to  make  encroadi- 
ments  in  the  streets  and  receiving  payments,  some 
fixed  and  some  annual,  for  doing  so.     They  were 
very  strong  acts  of  ownership;  and  .so  also  wm 
receiving  profits  in  respect  of  the  soil  of  the  streets. 
Then  thei*e  was  the  moot-house  in  the  middle,  and 
also  the  copyhold  house  going  down.   When  these 
copyholds  were  granted  or  erected  we  do  not  know; 
but  it  all  goes  to  show  the  general  intention  of  the 
lords  to  reserve  and  keep  a  considerable  dominioD 
over  the  soil  of  the  streets.   Then,  what  is  there  on 
the  other  side  ?     Nothing  but  the  most  slight  evi- 
dence of  encroachments   in    modern  times;  and 
really,  as  to  the  Acts  of  Parl'ameut,  I  cannot  see 
that  there  is  anything  inconsistent  in  them;  and  we 
have  to  decide  this  case  in  fact,  as  jurymen,  and  nj 
whether,  on   this  evidence,  we  ought  to   find  in 
favour  of  the  lords  of  the  manor.     I  can  only  »y 
that  I  am  convinced  in  my  own  mind  that  the  soil 
in  the  ancient  streets  did  belong  to  the  lords,  and 
that   up  to  a  very  modern  period,  that  was  the 
universal   opinion  in  Leeds,  and   everyone  act«d 
upon  it,  and  it  is  only  in  modem  times  that  doubts 
have  been  cast  upon  it.     Under  these  circumstances 
I  am  of  opinion  that  a  jury  would  come  to  the  con- 
clusion in  favour  of  the  lord ;  and  I  am  also  of 
opinion  that,  if  the  jury  found  against  the  lord 
upon  the  evidence,  a  common  law  court  would  send 
down  the  case  for  a  new  trial. 

Solicitors  for  the  appellants,  Paferson,  Snow,  and 
Bnrneijj  for  Dihb  and  Atkinson,  Leeds. 

Solicitors  for  the  resfHindents,  Wright  and  Feim. 


Jan.  30  mul  Feb.  19,  1872. 

(Before  the  LoRi>s  Justices.) 

Haudy  y.  The  Metropolitan   Land  and  Fi5-\scb 

Company  (Limited). 

Building  society — Breach  of  trust  hy  directors — IJi^ 
authorised  investment — Suit  to  recover  uunuys 
iiiiltrnpn'hf  paid — Jurisdiction  in  efiuity, 

A  hi  wjit  inulding  society  from  time  in  time  dt-positid 
mtnirys  with  a.  finance  company,  tchos*i  •m/anager 
and  soma  of  whose  directors  loere  al^o  manager 
and  direrftn's  nf  the  society.  Portions  of  ike 
moneys  W'TC  at  various  times  repaid  to  the  soci^, 
and  ultimately  the  company  gave  a  cheqtie  to  tie 
manager  for  the  repayment  of  the  balance  to  the 
sncitiy.  The  manager  misnppmpriafet^  the  monesfi 
and  aftertcards  died.  The  trustees  of  the  sodeiff 
th^r^ifpon,  tmth  the  sanction  of  the  diredon,  whs 
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were  not  made  parties,  filed  a  hill  against  the  com- 
pany to  recover  payment  of  tlis  money : 
HM  (reversing  tlie  decision  of  the  Master  of  the 
liitUs)  tftat  the  cluniue  was  given  to  five  ^uinagtn'  as 
the  agent  of  the  company j  and  that  he  haUl  it  as 
sack  agent  till  he  hod  paid  it  over  to  th<i  society, 
but  as  he  never  paid  it  to  the  society  the  iiwney 
m,ust  be  treated  as  still  tn  t/ie  liands  of  tlie  com- 
puny,  and  as  it  Ihod  come  into  their  hands  by 
itieans  of  a  breach  of  trust,  a  suit  for  tlie  recovery 
of  it  coiUd  be  maintained  in  equity. 
Decree  accordingly  for  repayment  by  tlie  company 

with  interest. 
This  was  an  appeal  from  a  decision  of  the  Master 
of  the  Bolls. 

The  suit  was  instituted  hj  the  trustees  of  the 
London  Benefit  Building  Society,  to  recover  from 
the  defendant  company,  a  sum  of  375^,  alleged  to 
have  been  improperly  received  by  them  under  the 
following  circumstances. 

The  building  society  was  formed  under  the  pro- 
Tisions  of  the  Act  6  &7  Will.  4,  c.  32,  with  wnich 
was  incorpoi-ated  the  Act  10  Geo.  4,  c.  56,  and  its 
rules  were  duly  certified  and  enrolled. 

By  these  rules  the  City  Bank  were  appointed  the 
bankers  of  the  building  society. 

The  defendant  company  was  incorporated  for  the 
purpose,  among  other  things,  of  raising  and  bor- 
rowing money  at  interest,  and  receiving  deposits. 
Joseph  Dutton,  the  then  manager  of  the  building 
society,  and  also  the  manager  of  the  defendant 
company,  was  permitted  by  the  directors  of  the 
boiluing  society  t<)  deposit  part  of  the  society's 
moneys  with  the  defendant  company.  These  deposits 
were  made  from  time  to  time,  between  Feb.  186(5, 
:uid  March  1860,  when  a  balance  of  £375  was 
standing  to  the  credit  of  the  building  society  in 
the  books  of  the  defendant  company. 

On  the  23rd  March  1869,  the  defendant  company 
drew  a  chec[ue  for  the  balance  in  favour  of  the 
liuilding  society  and  handed  it  to  Dutton,  to  pay  it 
to  the  society.  This  cheque  was  signed  by  two  of 
the  directors  of  the  company  and  countersigned  by 
Dutton  as  manager  of  tne  company. 

Dutton  did  not  pay  the  money  to  the  society,  but 
appropriated  it  to  his  own  use,  and  soon  afterwards 
died. 

The  present  suit  was  instituted  by  the  trustees 
of  the  benefit  building  society,  pursuant  to  a 
resolution  of  the  directors.  The  bill  alleged  that 
the  deposit  of  the  society's  moneys  with  the  defen- 
dant company  was  unauthoris^  and  illegal,  as 
they  had  no  power  to  lend  money  otherwise  than 
on  real  and  heritable  securities,  and  that  in  fact  the 
society  and  its  ofificers  were  expressly  prohibited 
by  the  above  mentioned  Acts  of  Parliament,  and 
by  their  rules,  from  investing  money  on  deposit 
with  a  joint  aUx^k  company ;  that  the  defendant 
oompany  had  notice  through  their  manager  of  such 
Ulegality ;  that  the  repayment  to  Dutton  was  made 
without  any  authority  from  the  directors  of  the 
building  society,  and  without  taking  any  proper 
receipt ;  and  that  the  defendant  company  were 
liable  to  rcuaj  the  amount.  And  it  prayed  that 
they  micht  be  decreed  to  repay  it  accordingly. 

The  defendant  company,  by  their  answer,  nub- 
mitted  that  they  had  no  notice  through  their 
manager  or  otherwise  that  the  investment  was  un- 
authorised. They  alleged  that  they  had  duly 
repaid  the  375/.  to  the  building  society,  by  a  cheque 
fliTen  to  Button,  the  manager  of  the  society,  and 
Siat  the  society  must  be  taken  to  have  adopted 


Dutton  as  their  agent  for  the  purpose  of  receiving 
repayments,  inasmuch  as  from  1866  to  1869  repay- 
ments of  deposits  to  the  society  had  always  been 
made  by  means  of  cheques  given  to  Dutton ;  and 
they  submitted  that  the  remedy  of  the  plaintiffs,  if 
any,  was  at  law,  this  being  a  mere  money  demand. 

fividcnce  was  adduced  on  behalf  of  the  plaintiffs 
that  the  directors  of  the  society  had  not  given  any 
authority  to  Dutton  to  apply  for  or  receive  the 
375/.,  and  that  they  did  not  know  that  he  had 
received  it  until  May  1869,  after  his  death. 

The  society  made  a  claim  for  the  375Z.  against 
Dutton^s  estate,  after  his  death. 

The  Master  of  the  Bolls  dismissed  the  bill  with 
costs,  on  the  ground  that  it  was  a  mere  money 
demand. 

In  delivering  judgment,  his  Lordship  said:  I 
am  of  opinion  that  this  suit  fails.  It  is  brought 
nominally  by  the  trustees  of  the  London  Benefit 
Building  Society,  but  really  by  the  directors,  to 
make  the  defendant  company  repay  the  sum  of 
375/.  lent  to  them  by  the  directors  of  the  building 
society.  The  suit  either  rests  upon  a  broach  ot 
trust,  or  it  does  not.  If  it  rests  on  the 
ground  of  a  breach  of  trust  on  the  part 
of  the  directors  in  lending  the  moiley  to  a 
finance  comjwmy,  then  the  directors  were  as 
guilty  in  lending  the  money  as  the  company 
was  in  receiving  it.  Mr.  Davey  argued  that 
it  being  a  brcjich  of  trust  to  advance  the  money, 
the  defendant  company,  by  dealing  with  the 
building  society,  must  be  taken  to  have  known  of 
the  breach  of  trust,  and  are  therefore  liablo  t«> 
rej>ay  the  money.  If  that  were  so,  th(.*n  I  am  (»!' 
opinion  that  it  would  be  impossible  for  tlu; 
directors  of  the  building  society  to  proceed  again.'-t 
those  to  whom  they  themselves  advauKJed  the 
money,  and  make  them  liable  to  re^my  it  to  the 
trustees,  who  are  only  formal  parties  to  the  suit. 
The  case  of  Gray  v.  Line  is  (20  L.  T.  Rep.  N.  S.  58J; 
L.  Rep.  8  Eq.  526)  does  not  apply  at  all.  If  such 
a  suit  is  instituted  alleging  a  breach  or  trust,  it 
must  be  brought  by  some  parties  complaining  of 
the  directors  and  of  the  defendant  company,  and 
seeking  to  make  both  liable.  But  the  prayer  of  the 
bill  in  the  present  suit  is  not  framed  on  the  ground  of 
a  breach  of  trust ;  and,  that  being  so,  it  is  reduced 
to  a  mere  money  demand,  and  the  ([uestion  then  is 
whether  the  money  has  or  has  not  been  actually 
repaid;  but  that  I  do  not  go  into.  There  is  no 
foundation  for  the  proceedings  in  equity,  and  the 
bill  must  be  dismissed  with  costs,  without  preju- 
dice to  any  proceedings  at  law. 

From  this  decision  the  plaintiffs  appealed. 

Southgate,  Q.C.  and  Davey,  for  the  appellants. — 
We  contend  that  this  suit  can  be  maintained,  the 
moneys  deposited  with  the  company  being  trust 
moneys,  and  the  company  having  at  least  construc- 
tive notice  of  the  trust. :  [Bridgman  v.  Gill,  24  Beav. 
302.)  The  deposit  of  the  money  with  the  com- 
pany was  not  a  common  banking  account,  the 
society  having  by  their  rules  to  keep  their  baTik- 
ing  account  with  a  certain  bank  ;  but  it  was  an  in- 
vestment of  the  money  and  an  investment  which 
was  not  authorised  by  the  rules,  and  therefore  it 
was  a  breach  of  trust  on  the  part  of  the  direct  ors 
of  the  society.  The  company  must  be  taken  to 
have  had  notice  of  the  rules,  for  they  were 
enrolled,  and  we  submit  that  at  least  the  fart  nf 
the  society  and  the  company  having  common 
directors,  and  a  common  manager,  fixes  the  rorn- 
pany  with  constructive   notice  that  the  deposit 
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w&a  a,  broach  of  trust.  [Lord  Jostico  Muf'Tt"  — 
Li  Ee  n^  Mayeellhi  E.<-(n»sio>i  Railway  Compaay 
(25  L.  T.  Rep.  N.  S.  858;  L.  Rep.  7  CL  161),  we 
held  that  although  two  campanJeB  had  comraoD 
directors,  and  n  common  Holicitor  the  lending  com- 
pany was  not  a&ectcd  with  notico  of  any  illefratitj 
111  the  pnrposc  to  which  the  money  borroned  naa 
U>  he  applied.]  That  was  a  different  case  from  the 
present,  for  the  lending  company  had  power  to 
lend,  Itut  here  the  society  had  no  power  to  deposit 
its  money  in  this  way.  Eriieel  v.  Croiisdili  (2  L.  T. 
Rep.  N.  S.  616 ;  2  De  G.  F.  &  J.  198),  is  strongly  in 
favour  of  our  claim,  for  there  as  here  the  claim 
proceeded  upon  the  right  to  recover  moneys 
affected  by  a  trtiBt  which  had  got  into  the  hands 
of  other  persons  with  notice  of  the  trust.  Wecon- 
tend  that  our  claim  to  relief  in  equity  cannot  be 
resisted  on  the  ground  that  it  is  a  mere  money 
demand,  and  that  we  have  only  a  remedy  at  law. 
Dutton  was  not  our  agent  for  the  purpose  of 
receiving  repayment  of  the  money,  therefore  the 
comp.iiiy  are  not  released  by  having  [laid  it  to 
him.  and  it  must  be  taken  to  be  still  in  the 
hands  of  the  company.  We  contend  that  it  was 
not  necessary  to  make  the  directors  of  the  society 

arties  to  the  suit,  for  McGachaii  v.  Deiv  {l'>  Beav. 
)  .shown  that  it  is  not  ucccssary  to  make  all  the 
parties  to  a  breach  of  trust  parties  to  a  suit  seeking 
redress,  hut  the  injured  persons  can  proceed  against 
some  of  the  persons  guilty  of  the  breiich  of  trust 
without  making  them  all  [lartics.  But  even  if  they 
ought  to  have  lieen  made  piities,  that  was  a  defect 
enKily  remedied,  and  not  a  ground  for  dismissing 
the  hill.    Tliey  also  cited, 

Brntif  T.  XiehBlh.  (i  H.  h-  Cm.  401 ; 

Fountniiie   y.    The   C'armarlhen,   Railway   Comnany, 

L.Bep.5B<i.316i 
Orimo  v.  Harnion,  26  Uluy.  435;  S  *  T  Will.  4, 
0.32. 

Swantl'in  Q,  C.  and  .If-.H/.ij.i"  CtrntvoH,  for  the 
respondents.  —We  contend  that  the  eontnany  was 
discharged  from  its  liability  by  (laying  the  money 
to  Diittou.  who  we  contend  woh  the  agent  of  the 
society.  The  society  admitted  this  Tiy  making 
a  claim  afj^inst  his  CHtnte.  But  we  contend  that 
the  deposit  wa.»  not  a  breach  of  trust;  it  was 
merely  a  bunking  transaction,  and  not  an  in- 
vestment. It  was  therefore  a  legitimate  transarc- 
tion  and,  if  so,  there  was  no  trust ;  it  was  a  simple 
banking  operation.  It  is  said  that  the  society  had 
bankera  of  its  own;  but  there  was  nothing  to 
jirevent  it  fmm  changing  its  bankers,  or  if  there 
wiiH,  we  hud  no  notice  of  it.  Xo  case  decides  that 
a  person  dealing  witli  a  building  society  is  bound 
with  notice  of  everything  in  its  rules.  Indeed  the 
provision  of  the  lU  Geo.  4,  c.  M.  a.  8,  that  all  the 
members  of  a  building  society  shall  be  deemed  and 
taken  to  have  full  notice  of  its  rules,  shows  that 
persons  not  members  are  not  affected  with  notico  of 
thom.  This  case  is  reduced  to  a  mere  money  de- 
mand, and  we  contend  tliat  the  bill  was  rightly 
dismissed. 

Without  calling  for  a  reply, 

Lord  Justice  James  said  :  The  argument  satisfies 
mc  that  the  co'irt  hai-  jurisdiction  to  do  what  is 
clearly  the  right  thing  to  do,  namely,  to  make  the 
defendants  repuy  this  money  which  they  clearly  re- 
ceived, and  of  which  they  have  not  discharged 
themtiolve^,  Forasiiining  them  to  have  been  in- 
debted in  the  sum  of  375/.  to  someone  on  behalf 
of  the  London  Benefit  Building  Kociety,  the  mode 
in  (fhirh  they  state  that  they  discharged  them- 


selves of  that  sum  ie  ntterly  without  validitT. 
According  to  the  defendants'  own  ocrount  of  the 
trauEtaction,  their  directors  were  in  the  habit  of 
acting  upon  the  informatioa  of  the  manager  as  to 
the  deposits  to  be  withdrawn  at  any  time,  and  then 
of  drawing  cheques  for  the  amoants  which  thev 
left  in  his  hands  to  pay  to  the  persons  in  wbn^ 
favour  they  were  drawn.  Accoraing  to  this  prac- 
tice, he  represented  to  them  that  the  building 
society  had  by  some  proper  authority  or  other 
required  payment  of  this  sum  of  376L  Upon  that 
representation  the  directors  drew  a  cheque  for  the 
amount,  and  he  countersigned  it,  and  it  was  liil 
in  his  hands  to  be  paid  over  to  the  building 
society.  It  appears  to  me  that  that  was  no  pay- 
ment to  the  London  Benefit  Building  Bocietj. 
'il  the  cheque  passed  into  the  bands  M  S'~~     ~  ~ 


kuthorised  to  receive  it,  and 


a  receipt  for  it 


behalf  of  the  society.  And  tn  spite  of  all  ihii 
has  been  said  about  the  nsual  mode  of  transaclin^ 
business  between  the  company  and  the  sociMj. 
and  the  re.''otutioii  of  the  directors  of  the  Hodetr. 
Dutton  clearly  had  no  authority  to  receive  tii 
money  on  behalf  of  the  society.  Till  he  paid  the 
cheque  over  to  the  society  ho  bdd  it  in  exactly  the 
same  capacity  as  that  in  which  he  bad  cnunur- 
signed,  tiiat  is  as  manager  of  the  defendant  oon- 
pany,  who  wore  not  lEscharged  by  handin^j  tht 
cheque  to  him.  That  being  so,  the  only  qneiitiaB 
is,  whether  this  is  such  a  clearmonev  demand  tbii 
this  court  haa  no  jurisdiction  to  give  relief,  il 
first  it  appeared'  to  me  that  there  would  be  grew 
difficulty  in  the  way  of  granting  relief  in  equitr. 
and  the  Uastcr  of  the  Rolls  was  of  opinion  tbii 
the  ditBculty  was  insuperable.  However,  it  ip- 
pears  to  me  beyond  all  question  that  these  monec- 
wero  moneys  belonging  t«  the  London  Beiicfii 
Building  Society,  who  hiid  no  power  bv  their  ruks- 
to  deposit  the  moneys  in  this  way  with  the  defen- 
dant company.  But  as  the  money  was  lent  by  the 
directors  in  a  manner  unauthorised  by  the  rule". 


the» 


I  not  licen  repaid,  it  it 
still  in  the  hands  of  the  defendants,  and  liaviiw 
been  improperly  placed  there  by  trustees,  it  u 
competent  to  the  nrlnui/m^  triial  to  come  hcreaad 
file  a  bill  requiring  repayment  of  the  trust  monoT. 
If  the  money  hiid  really  been  paid  to  per^ioii! 
authorised  to  receive  it,  more  investigation  would 
have  been  necessary  as  to  how  far  the  deFendanl:- 
hod  notice  of  the  broach  of  trust  cmnraitt<?d  by  the 
directors  of  the  society  in  depositing  the  tnaaex 
with  them.  But  in  the  view  which  I  take  of  V-x 
case  it  is  unnecessary  to  investigate  that  qiici'titin. 
On  the  whole  I  am  of  opinion  tliat,  nnder  the  rir- 
cumataiices  of  tho  case,  this  court  has  juriadictiiui 
to  grant  relief,  and  that  the  order  of  the  Master  of 
the  Rolls  must  be  dischai^cd.  Tho  order  will  be 
that  the  defendant  company  do  pay  the  'i7bl.  witb 
interest  at  4  per  cent.,  together  with  the  co:its  of 
the  suit  up  to  nnd  including  the  hearing  befiM 
the  ^Master  of  the  Rolls. 

Lord  Justice  Mkllisii. — ^I  am  of  the  nff>e 
opinion.  The  blaster  of  th^  Itotts  decided  the  oue 
upon  the  ground  that  it  w:is  n  mere  monej  demanri. 
But  it  appears  to  mc,  lookine  at  the  Act  and  llie 
rules  of  the  society,  that  the  directora  of  tbe 
building  soi'icty  were  guiltr  of  a  breach  oftnut  in 
dep>siting  the  money  with  tbe  dcfeodanta.  If  it 
was  intended  aa  a  permanent  investment  tbi 
directors  had  no  power  by  their  ralw  to  nuke  n^ 
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Buch  investment,  and  if  not  looked  upon  as  a  per- 
manent inye8tment,bat  only  as  a  temporary  deposit, 
it  was  equally  contrary  to  the  roles  by  wbicn  the 
City  Bank  were  appointed  the  bankers  oi  the  society. 
There  is  no  doubt,  therefore,  that  it  was  a  breach 
of  trust  on  the  part  of  the  directors ;  and,  that 
being  so,  the  question  is  whether  this  suit  can  be 
maintained.  I  am  of  opinion  that  it  can.  It  ap- 
pears to  me  that  if  the  money  is  still  in  the  hanos 
of  the  defenduits,  they  are  liable  to  repay  it, 
whether  they  had  notice  of  the  breach  of  trust  or 
not.  I  am  of  opinion  that  it  must  be  considered 
to  be  still  in  their  hands,  and  therefore  the  ques- 
tion of  notice  does  not  arise.  The  payment  to 
Dntton  cannot  be  treated  as  a  payment  to  the  build- 
ing society.  Till  he  handed  over  the  cheque  to  the 
society  he  held  it  as  the  defendant's  agent,  as  he 
did  in  the  ordinary  course  of  business.  But  it  is 
alleged  that  the  society  treated  him  as  having 
received  the  money  on  their  behalf  by  making  a 
formal  demand  for  payment  of  it  upon  Button's 
personal  representatives.  The  mere  fact  of 
such  a  demand  having  been  made  could  not  be 
eridenoe  that  the  money  was  really  received  by 
Dntton  on  behalf  of  the  society.  Therefore,  as  this 
money  is  trust  money  which  came  into  the  hands 
of  the  defendants  by  a  breach  of  trust,  and  as  it  is 
still  in  their  hands,  I  am  of  opinion  that  a  suit  to 
recover  it  can  be  maintained. 

Solicitors  for  the  appellants,   WiUou-ghhy  and 

COJB. 

Solicitors    for    the    respondents,    Sharp   and 
2\imer.      

BOLLS  COITBT. 

Reported  ¥7  Q.  Wilbt  Kihg,  Esq.,  Barrister-at-LAw. 


Feb.  19  and  28, 1872. 

Gaunt  r.  Fynney. 

Nuisance —  Heat — Noise —  Vibrailon — Belay — 
Damages— 21  ^  22  Vict.  c.  27, 8.  2. 
The  dpferuiant,  in  Jan.  1865,  erected  a  steam  engine 
in  a  shed  adjoining  the  stahle  .  belonging  to  the 
plaintiffs,  by  which  the  stahle  was  rendered  unfit 
for  horses,  and  soithe  inco7wenience  occasioned  in 
the  plaintiffs*  dweUing-house.    No  complaint  was 
made  by  tlie  plaintiffs  until  June  1870. 
Under  tJie  circumstances,  the  court  refused  to  grant 
an  injunction  to  restrain  the  defendant  from  work' 
ing  the  engine,  but  directed  an  inquiry  as  to  what 
damages  should  be  awarded  to  the  plaintiffs  in  re- 
BpeH  of  the  injury   to  the  dioelting-hotise  and 
stahle. 
The  plaintiffs  were  the  owners  and  occupiers  of  a 
dweliing-house  and  outbuildings  at  Leek,  in  the 
county  of   Stafford,  which  had  been  erected  by 
their  late  father,  Richard  G«unt,  in  or  about  the 
year  1811,  and  also  of  a  two-stalled  stable,  origin- 
aUy  two  cottages,  which  were  conveyed  to  the  said 
Richard  Gaunt  in  1817,  and  converted  by  him  into 
a  two-stalled  stable  and  harness  room  in  1830. 

In  1855  the  defendant  purchased  a  piece  of  land 
lying  to  the  east  of  the  plaintiffs'  dwoUing-house, 
upon  which  a  mill  was  built  for  the  purpose  of 
manufiicturing  silk,  leaving  a  small  strip  of  land 
ad^|oininff  and  lying  to  the  east  of  the  plaintiffs' 
md  Btame.  This  mill  was  connected  with  another 
sflk  mill  belonging  to  the  defendant,  which  he  had 
■eqaired  in  lS49,  and  which  had  been  used  for 
SMuiy  jears  previously  in  the  manufacture  of  silk. 
Both  these  mills  were  worked  entirely  by  hand 


power  up  to  the  month  of  Jan.  1865,  and  no  steam 
power  was  used  upon  the  defendant's  premises 
oefore  that  time.  Iju  the  latter  part  of  the  year 
1864,  and  in  Jan.  1865,  the  defendant  and  his  late 
partner  raised  a  part  of  the  wall,  which  inclosed 
the  strip  of  land  on  the  west,  boarding  up  the 
lower  half  of  the  east  wall  of  the  plaintins'  stable, 
and  converted  it  into  a  boiler  and  engine  house  and 
placed  a  boiler  and  steam  engine  in  it  for  the 
purpose  of  working  the  machinery  in  the  mills, 
sucn  engine  house  being  about  6()ft.  distant  from 
the  plaintiffs'  residence.  The  plaintiffs  alleged  that 
from  the  time  when  the  engine  began  to  work,  the 
noise  occasioned  by  it  caused  some  slight  incon- 
venience to  them,  but  in,  and  for  some  short  time 
prior  to,  the  month  of  June  1870,  the  noise  and 
vibration  occasioned  by  the  engine  and  the 
machinery  connected  with  it  had  increased  to  such 
an  extent  as  materially  to  interfere  with  the  health 
and  comfort  of  the  plaintiffs,  and  their  enjoyment 
of  the  dwelling-house  and  premises,  and  to  be 
a  nuisance  and  injury  to  them,  and  that  the  stable 
was  rendered  unfit  for  horses,  and  wholly  useless 
as  a  stable,  in  conseqaence  of  the  heat  from  the 
boiler  and  the  noise  and  vibration  of  the  engine. 
They  also  stated,  that  until  the  month  of  Oct.  1870, 
they  believed  that  the  engine  was  in  some  part  of 
the  defendant's  mill,  and  that  they  had  no  idea  or 
suspicion  that  there  was  any  engine  or  machinery 
in  the  space  between  their  stable  and  the  defen- 
dant's mill. 

A  considerable  mass  of  evidence,  of  a  somewhat 
contradictory  nature,  was  adduced  upon  the  ques- 
tion of  nuisance,  but,  as  will  be  seen  from  the  judg- 
ment, the  court  was  of  opinion  that  the  existence 
of  the  nuisance  was  clearly  proved. 

Sir  B.  BaggaUay,  Q.C.  and  Bowcliffe,  for  the 
plaintiffs,  referred  to  Crump  v.  Lambert  (L.  Bep. 
3  Eq.  409). 

The  Solicifor-Oeneral  (Sir  G.  Jessel,  Q.C.),  Fry, 
Q.C.  and  A.  0.  Marten  for  the  defendants. 

Lord  BoxiLLY. — In  this  case  the  plaintiffs  com- 
plain of  the  nuisance  produced  by  the  erec^tiou  of 
a  steam  engine  in  the  shed  or  yard  adjoining  their 
stable,  by  which  their  stable,  as  they  allege,  has 
become  useless.  They  also  complain  of  it  as 
creating  a  serious  inconvenience  in  the  house  in 
which  they  themselves  reside.  I  think,  having 
regard  to  the  evidence,  these  two  cases  must  be 
considered,  for  the  present  at  least,  separately. 
One  thing  is  verv  material,  particularly  with 
reference  to  one  of  these  cases,  namelv.  that  the 
engine  was  erected  in  Jan.  1865,  anS  that  no 
complaint  was  made  of  it  till  June  1870,  five 
years  and  a  half  afterwards.  The  plaintiffs 
allege  that  the  reason  of  this  is  tne  con- 
stant increase  of  the  nuisance,  which  has  gone 
on  every  year  augmenting,  and  which  became 
so  considerable  as  to  be  unendurable  at  the 
beginning  of  1870.  A  great  deal  of  evidence  is 
gone  into  on  both  sides,  part  of  which  relates  to 
the  dwelling-house,  and  part  of  which  relates  to 
the  stable.  Now,  first  of  all,  I  will  take  the  evi- 
dence which  relates  to  the  stable.  The  evidence 
is,  as  usual  in  these  cases,  very  contradictory,  and 
shows  si^^  of  exaggeration  on  both  sides ;  but.  on 
considering  the  effect  of  the  whole,  I  have  arrived 
at  the  conclusion  that  the  nuisance  is  such  as  to 
render  the  stable  unfit  for  the  abode  of  horses ; 
and  that  until  they  have  become  accustomed  to  the 
noise,  the  tremor,  and  warmth  produced  by  the 
engine,  it  is  not  a  fit  place  for  horses,  and  probably 
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excitable  or  nervons  horses  may  be  seriously 
alf ectcd  and  iujured  in  getting  enured  to  the  effects 
of  the  engine.  In  addition  to  this,  the  defendant 
has  made  the  whidow  of  the  stable,  which  used  to 
admit  light  and  air,  useless  as  to  air,  and  also  con- 
niderably  interfered  with  as  to  light.  The  defen- 
dant says  in  excuse  for  this,  first,  that  this  window 
is  not  required  for  the  stable,  because  the  stable 
has  a  window  on  the  other  side,  and  also  a  door, 
and  that  there  is  plenty  of  air  and  ventilation  in  the 
stable.  Now  I  am  of  opinion  that  that  is  not  a 
matter  to  be  gone  into,  or  a  question  which  I  have 
to  determine,  and  that  a  person  has  no  right  to 
shut  up  another  person's  window  and  then  say 
it  is  not  required.  The  next  question  which  has 
been  argued  is,  that  the  window  was  shut  up  by 
the  sanction  and  concurrence  of  the  agent  of  the 
plaintiffs  ;  but,  in  my  opinion,  the  evidence  fails  in 
proving  this.  The  only  person  mentioned  as  the 
agent  is  Mr.  Bi'ealejr,  ^'ho,  unfortunately,  died 
before  the  suit  came  to  a  hearing.  That  he  did  act 
as  the  agent  of  the  plaintiffs  in  various  matters  is 
unquestionably  true.  He  was  originally  a  clerk  of 
Mr.  Crusoe,  and  has  since  acted  as  the  plaintiffs* 
agent  in  various  matters.  I  do  not  think  that 
there  is  any  evidence  to  prove  that  he  did  sanction 
the  closing  of  the  window  ;  but  of  this  I  am  quite 
clear,  that,  if  he  did  so  sanction  it,  it  was  not 
within  the  scoi^e  of  his  authority,  and  that  he  had  no 
authority  from  the  plaintiffs  to  perform  that  office. 
It  is  also  clear  fi-oni  the  dofenduut's  evidence  that 
the  boarding  up  of  this  window  was  essential,  in 
his  own  view  ot  the  case,  for  the  exclusion  of  the 
noise  and  hriit  of  the  engine  t'mm  the  stable  of  the 
plaintiffs.  In  that  stute  of  things,  1  am  of  opinion 
that  thcv  are  entitled  to  sonic  relief  in  respect  of 
the  stable.  It  is  true  five  years  and  a  half  have 
elapsed  since  the  engine  was  erected,  bnt  it  is 
positively  sworn  by  the  ])l:untiffs.  au<l  I  believe 
correctly,  that  thoy  weie  ignorant  of  this  fact  re- 
lating to  the  stable  until  it  was  brought  to  their 
attention  in  1870.  Whether  this  was  by  reason 
of  the  increased  nuisance,  or  by  the  complaint  of 
the  visitor  whose  horse  suffere<l,  or  from  their 
accidentally  observing  it,  1  do  not  know,  and  cjiu- 
not  ascertain  from  the  course  of  the  evidence; 
but  putting  it  in  a  way  leastfavourable  to  the  plain- 
tiffs, 1  am  of  opinion  thev  are  not  barred  by  time, 
and  that  they  are  cntitfed  to  relief  in  respect 
of  that.  It  is  true  that  the  time  would  pre- 
vent them  from  having  an  interlocutory  injunc- 
tion, and  accordingly  that  view  was  taken  in  the 
previous  stage  of  the  case ;  but  in  other  respects 
I  am  of  opinion  that  they  are  entitled  to  apply  to  the 
court  for  relief.  Befon.-  I  proceed  to  the  ctise  of 
the  dwelling  house,  which  I  take  separately,  I  liave 
to  consider  (and  1  have  considered  very  carefully), 
what  sort  of  relief  the  plaintiffs  would  bo  entitled 
to,  if  the  ca^e  of  the  stable  stood  alone.  In  tliis 
case,  so  considering  it,  I  am  of  opinion  that  I  must 
have  regiu'd  to  these  facts.  The  defendant's  capita^ 
has  been  engaged  in  this  business  for  a  great 
number  of  years,  and  was  engaged  in  it  tor  five 
years  and  a  half  without  any  complaint  Iteing  made. 
and  an  injunction  stopping  the  engine  won  Id,  I 
think,  upon  the  evid»-nce,  destroy  the  business  of 
the  defendant  and  put  an  end  to  it  in  that  place.  1 
think  that  if  the  case  stood  in  the  stable  alone,  a 
fit  case  would  arixi*  for  the  application  of  the  pro- 
visions contained  in  the  2nd  section  of  the  Act  of 
the  21  &  -J-J  Vict.  c.  27,  which  sectioTi  I  will  read. 
It  ib  veiy  rarely  I  have  had  occabion  either  to  con- 


sider it  or  to  deal  with  it.  The  section  is  this :  "  In 
all  cases  in  which  the  Court  of  Chancery  has  juris- 
diction to  entertain  an  application  for  an  injunc- 
tion against  a  breach  of  any  covenant,  contract,  or 
agreement"  (this  is  not  any  one  of  those),  "or 
against  the  commission  or  continuance  of  any 
wrongful  act  "  (which  this  is),  "  or  for  the  speritir 
performance  of  any  covenant,  contract,  or  agree- 
ment, it  shall  be  lawful  for  the  same  court  if  it 
shall  think  tit,  to  award  damages  to  the  party  in- 
jured, either  in  addition  to,  or  in  substitution  for. 
such  injunction  or  specific  performance,  and  such 
damages  may  be  assessed  in  such  manner  as  the 
court  shall  direct.'*  I  think  if  the  stable  stood 
alone,  this  would  be  a  case  for  damages ;  and  I  am 
of  opinion  that  the  injury  occasioned  by  stoppiug 
the  business  of  the  defendant  is,  in  the  orainarr 
sense  in  which  this  court  treats  such  a  thing,  irre- 
parable, but  that  the  evil  produced  by  puttincr  an  end 
to  the  stable  is  not  irreparable,  at  least  as  far  an  1 
can  understand  it.  Another  stable  further  off  stili 
exists,  and.  assuming  that  they  must  have  a  stable 
to  supply  the  place  of  this,  I  am  bv  no  means  clear 
that  that  might  not  be  enlarged  and  increased 
without  injury,  and  that  it  might  easily  be  ascer- 
tained what  the  damage  was.  Therefore,  I  should 
in  that  case  think  tit  to  say  that  the  amount  of 
damages  should  be  ascertained  in  this  court,  andl 
would  not  enforce  specific  and  irreparable  injanr 
upon  the  defendant.  In  considering  that,  of  course 
I  must  consider  the  purpose  for  which  the  Art 
was  passed.  After  the  Act  passeil  a  person  wm 
not  entitled,  by  obtaining  an  injunction,  to  indict 
an  irrepamble  injury  u\Kn\  a  defendant,  eveo 
though  the  defendant  occasioned  the  nui.<anre 
himself,  when  in  fact  the  plaintitl'  could  l)e  p«i«i 
for  any  damage  which  ho  had  sustained.  Having 
so  considere<l  it,  I  now  consider  the  question  rif 
the  house.  The  house  raises  a  new  question,  be- 
cause the  (luestion  is  this  with  i-esiiect  to  the 
house. "  Is  the  house  made  uninhabitable,  or  is  it  so 
seriously  inconvenienced  aw  to  render  it  such  tl.ut 
an  ordinary  jK^rson  would  naturally  quit  the  house 
and  reside  soniewheiv  else?''  because,  if  so,  tlutf  I 
consider  is  an  irrepai*able  injuiy.  If  the  cpicstion 
were  a  question  between  the  abandonment  of  tbc 
house  and  the  abandonment  of  the  factory  for 
carrying  on  the  busiTicss,  I  should  consider  both  in- 
juries irreparable,  but  I  should  not  hesitait.' 
C)ctween  them,  because  the  injurj*  would  have  bet?r. 
created  by  the  defendant,  and,  therefore,  the  in- 
jury to  the  house  would  be  a  case  for  an  ii^junction. 
I  have  stated  this  in  ordiT  to  ex])laiii,  if  the  i«be 
goes  further,  the  principles  which  actuate  me  in  the 
course  I  am  about  to  take  in  the  matter.  Therefuru 
the  question  is  whether  the  abandonment  of  the  hou>t 
or  the  abandonment  of  the  factor^',  is  a  nL•ce^^ary 
consequence  which  follows  from  the  working  of  this 
engine.  Upon  this  part  of  the  case  the  evidence 
is  very  material,  because  the  evidence  here,  as  in 
the  case  of  the  stable,  is  very  contradictory :  in- 
deed, more  contradictory  in  the  aise  of  the  house 
than  in  the  case  of  the  stable.  In  addition  to 
that  there  are  some  marks  of  exaggeration,  which 
there  always  ai-e  in  thesf  cases,  and  naturally 
enough,  because  ])ersons  who  go  there  to  give 
evidence  give  it,  in  a  great  measure,  as  pariisan:^ 
But  then  the  question  of  time  l)ecome8  of  x&y 
material  ini{>ortance  indecrd,  because  this  is  certain, 
that  'for  five  years  and  a  half  the  plaint  iflfs  htm 
not  complained.  That  is  a  very  strong  cbsetvaxkm 
to  show  that  if  the  nuisance  has  been  tiie  saoiei 
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they  did  not  conceive  it  to  be  very  serious  for  five 
years  and  a  half,  and  therefore  it  could  not  be  of 
Kuch  a  nature  as  to  drive  them  out  of  the  house, 
if  it  was  BO.     For  that  purpose  I  have  looked  very 
carefully  at  the  evidence  of  what  took  pliice  during 
the  period  of  that  five  vears  and  a  half,  and  the 
evidence,  I   think,  conclusively   shows  that    the 
engine  has  been  kept  exactly  the  same  for  five 
years  and  a  half.    It  is  a  very  small  engine,  but  I 
am  of   opinion   that  it  is  quite  lar^e  enough  to 
produce  the  injury  I  have  mentioned  m  the  stable; 
I  am  now  talking,  however,  of  the  house.     During 
that  time  not  only  has  this  engine  been  worked 
oxactly  in  the  same  way,  and  by  the  same  man,  but  I 
have  got  the  bill  for  coals  in  which  I  do  not  conceive 
that  they  have  concealed  anything  from  me.     I  am 
iK)nnd  to  assume  they  tell  the  truth;    and  from 
that  it  appears  that  the  same  amount  of  coals  has 
been  usc^  for  five  years,  and  that  the  same  man 
has  worked  it.    This  is  certain,  that  according  to 
whether  the  engine  is  kept  clean  or  not,  it  makes 
a  ffreater  or  less  noise ;  and  that  if  it  is  kept  care- 
folly  oiled,  it  works  more  easily  and  with  less 
tnmalt.    In  addition  to  that,  the  state  of  the  wind 
may  produce  considerable  effect,  and  for  aught  I 
know  the  state  of  the  atmosphere  may  have  a  good 
deal  of  effect  upon  it.    But  I  believe,  in  reality, 
that  the  effect  on  the  house  is  very  slight.    That 
there  is  some  noise  is  quite  clear  to  my  mind.  One 
ffentleman  says,  he  never  perceived  any,  and  that 
he  endeavoured  in  vain  to  perceive  it ;  but  on  the 
evidence  of  the  others,  there  must  have  been  some, 
which  an  impartial  person  would  have  perceived. 
Unouestionably  it  is  very  small  undo**  the  par- 
ticular circumstances  I  have  mentioned,  that  is, 
when  the  wind  is  blowing  in  a  contrary  direction, 
and  the  engiiie  is  kept  in  a  perfect  state  so  as  to 
work  as  easily  as  possible.    Then  I  come  to  the  evi- 
dence respeccing  the  tremor.     One  gentleman  has 
taken  the  (!Oui*8e  usually  adopted,  I  believe,  by 
astronomers,  of  making  an  horizon  of  quicksilver, 
and  ascertained  in  that  way  the  amount  of  the  tremor. 
It  is  notorious  that,  with  respect  to  astronomers,  the 
very  slightest  tremor  disturbs  their  observations. 
StiU,   no  doubt,  there  is  something  susceptible, 
because,  I  think,  the  evidence  upon  that  subject 
is  quite  distinct;  although  I  doubt  whether  that 
would  have  been  sufficient  to  have  induced  this 
court  to  have  interferred,  if  it  had  rested  upon 
that  alone.     I  am  disposed  to  think  it  would  not, 
and  if  it  stood  there  alone,  I  should  have  allowed 
the  matter  to  stand  for  the  plaintiffs  to  bring  such 
action  as  they  might  be  advised  in  a  court  of  law, 
and  I  should  have  reserved  the  costs  till  I   had 
ascertained  whether  substantial  damages  had  been 
ffivon  in  the  action  or  not.    That  is  what  I  should 
have  done  under  the  old  system.     I  have  quite 
made  up  my  mind  that  it  is  proper  to  give  a 
direction  as  to  the  stable,  and  therefore,  although 
I  do  not  think  it  right  to  grant  an  injunction  upon 
that,  it  is  quite  fit  to  include  the  house  in  that 
direction,  and  to  direct  an  inquiry  as  to  what  is 
proper  to  be  allowed  for  damages  for  such  injury 
as  18  inflicted  upon  the  plaintiffs  by  the  steam 
engine  with  regard  to  the  stable,  and  also  with 
regard  to  the  house.    I  think  the  injury  has  been 
occasioned  by  the  defendant,  and  he  must  pay  the 
ooflts  of  the  suit  up  to  and  including  the  hearing ; 
any  farther  costs  I  shall  reserve,  andconsider  what 
I  fliball  do  with  them.    I  shall  direct  that  inquiry 
to  be  taken  in   chambers,  and  it  will  be  dealt 
witb  in  chambers  subject  to  any  appeal  to  me.  i 


Of  course  this  does  not  interfere  with  the  right 
which  the  plaintiffs  may  have,  if  they  think  fit,  of 
carrying  this  case  to  a  superior  court  for  the  pur- 
pose of  obtaining  a  positive  injunction,  but  I  think 
the  injury  inflicted  on  the  aefendant  would  be 
greater  than,  under  the  circumstances,  the  plain- 
tiffs are  entitled  to  inflict,  and  that  it  could  only 
be  used,  as  is  sometimes  done,  for  the  purpose 
of  extorting  larger  damages  than  I  think  they 
would  be  entitled  to  receive ;  whereas,  if  I  take  the 
other  course,  I  shall,  according  to  my  view  of  the 
case,  subject  to  correction  by  a  superior  court,  be 
able  to  give  such  damages  as  I  think  adequate 
compensation  for  the  injury  done. 

Solicitors  for  the  plaintiffs,  Grer/onj  and  Co.,  for 
B.  Sft'oenfionf  Hiiiiley. 

Solicitors  for  the  defendant,  Milne,  BiddU,  and 
Mellor,  for  Ilacker  and  Alhm,  Leek. 


V.  C.  WICKENS'  COURT. 

Beported  by  Edwaad  Winslow,  Esq.,  Barrister-at-lAw. 


Thursday,  March  14, 1872. 

Metbopolitan  Board  of  Works  v.  Marquis 

OP  Salisbury. 

Thames  EmhanhTient  Act  1862  (25  c>  26  Vict.  c.  93), 
s.  62 — Suit  in  equity— Award — uampetisatiou — 
Action  at  law — Injunction  to  restrain. 

Where,  after  an  award  Jiad  bean  made  compensaiing 
the  plaintiff  fo^r  injury  done  to  his  property  by  ths 
defendants,  the  plaintiff,  considering  that  ce.rtain 
rights  had  not  oeen  includeil  in  the  award,  insti- 
tiUed  a  suit  to  enfarce  them,  and  at  tJie  same  time 
commenced  an  action  at  law  to  recover  tlie  amount 
of  campensatio7i  awarded, 

The  court,  at  the  instanc-e  of  the  defendants,  granted 
an  iiUerim  injunction  to  restrain  tlie  action  wUil 
the  hearing  of  the  cause. 

Tuis  was  a  motion  on  hehalf  of  the  plaintiffs  in 
the  ahove  suit  for  an  injunction  to  restrain  the 
defendant  from  prosecuting  an  action  at  law  for 
the  sum  of  10,645/-.  Is.  lid.    The  facts  were  these: 

By  the  62nd  section  of  the  Thames  Embankment 
Act  1862  (25  &  26  Vict.  c.  93),  "full  and  free 
rights  of  communication  and  access  and  egress  at 
all  times  to  and  from  the  land  reclaimed  and  in- 
closed" under  the  Act  were  reserved  to  the 
Marquis  of  SaUsbury,  "  his  heirs,  sequels  in  right, 
or  assigns,"  with  respect  to  Cecil  -  street  and 
Salisbury-street,  and  the  Board  of  Works  were  to 
"  provide  and  construct  such  convenient  means  of 
communication  therewith  as  might  be  necessary 
for  giving  to  the  Mar(]uis,  his  heirs  and  assigns, 
and  his,  and  their  lessees  and  tenants,  such  access 
accordingly." 

Under  subsequent  Acts  the  embankment  was 
laid  out  as  a  garden,  and  a  claim  was  made  by  the 
marquis,  under  his  reserved  rights,  to  a  carriage 
road  to  the  embankment  roaa  from  Cecil  and 
SaUsbury-streets.  Matters  in  dispute  relating  to 
the  question  of  damage  and  compensation  for 
injury  done  to  the  marquis's  inheritance,  were 
referred  to  an  arbitrator,  who,  in  May  1871, 
awarded  him  the  sum  of  8875Z.  for  the  injury  to 
the  inheritance,  and  17702.  Is.  lid.  for  interest 
thereon,  making  together  the  10,645L  Is.  lid.  in 
question. 

The  marquis  considered  that  the  award  did 
not  include  his  claim  to  the  carriage-way,  and 
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instituted  a  suit  to  enforce  his  right.  The  defen- 
dants, however,  insisted  that  the  10,645Z.  Is.  lid. 
would  not  have  been  awarded,  but  on  the  con- 
sideration bj  the  arbitrator  that  it  covered  the 
right  of  way.  Pending  the  suit  to  enforce  the 
grant  of  the  carriagc-waj,  the  marquis  brought  an 
action  at  law  to  recover  the  sum  awarded. 

The  plaintiffs  now  moved  as  above. 

The  question  on  the  motion  substantially  was, 
whether  the  arbitrator  had  present  to  his  mind 
when  he  made  his  award  the  62nd  section  of  the 
Act  of  1862. 

Grtcnej  Q.C.  and  CharJef*  Hall,  contended  that 
the  marquis  must  elect  whether  he  would  sue  in 
this  court  for  the  carriage  way,  or  at  law  for  the 
compensation  awarded.  He  could  not  continue 
proceedings  in  both  courts.  If  he  succeeded  both 
at  law  and  in  equity,  he  would  be  compensated  for 
that  which  he  had  never  lost,  and,  in  fact,  would  be 
paid  twice  over  for  the  same  thing.  The  whole  of 
the  question,  under  the  62nd  section  of  the  Act, 
was  before  the  arbitrator,  and  there  was  no  doubt 
that  the  sum  awarded  was  intended  as  compensa- 
tion for  the  want  of  carriaj?e  access.  If  a  mistake 
had  been  made  by  the  arbitrator,  the  court  had 
jurisdiction  to  rectify  it,  especially  as  such  mistake 
must  have  arisen  through  the  misrepresentations  of 
the  marquis  himself.  The  Boanl  of  Works  were 
perfectlv  willing  to  allow  the  whole  matter  to  be 
referrca  back  to  the  arbitrator,  but  at  all  events 
they  were  entitled  to  a^k  that  all  proceedings  in 
the  action  should  be  stayed  until  the  result  of  the 
suit  had  been  determined.    They  cited 

Penny  y.  Penny,  L.  Hep.  5  Eq.  227 ;  18  L.  T.  Bep. 
N.  S.  13 ; 

Duke  of  Buecleugh  ▼.  The  Metropolilan  Board  of 
Works,  L.  Rep.  5  Ex.,  221 ; 

Re  Dare  Valley  Railway  Company,  L.  B.  6  £q.  429  ; 
4  Ch.  &U. 

Eddis,  Q.C.  and  W.  W.  KamlaJce,  for  the  Miurquis 
of  Salisbury,  argued  that  the  court  had  no  jurisaic- 
tiou.  It  could  not  alter  the  award,  except  on  the 
ground  of  mistake  or  misconduct  on  the  part  of  the 
arbitrator.  There  was  nothing  of  that  kind  here. 
The  award  was  made  with  full  know  ledge  by  the 
arbitrator  of  the  provisions  of  the  62nd  section, 
and  without  reference  to  the  Marquis*s  right  of 
access  under  it.  The  Marquis,  therefore,  had  two 
distinct  claims  against  the  Board  of  Works,  and 
was  perfectly  justified  in  the  course  he  had  pur- 
.«ued  to  establish  them.  If  the  Marquis  succeeded 
in  his  action,  the  money  was  perfectly  safe  in  his 
hirnds,  and  no  injury  would  arise  if  it  should  be 
eventually  decided  that  he  was  not  entitled  to  it. 
The  plaintiffs  had  altogether  failed  to  establish  a 
case  for  an  intf^rim  injunction.    They  cited 

Read  ▼.  Victoria  Station  and  Pimlico  Railway  Com- 
^any,  82  L.  J.  167,  Ex. ; 

MillsT.  The  Ma»ter,  Wardens,  and  Society  ofBowyent, 
SK.  &J.66,72; 

Brandon  t.  Brandon,  1  B.  &  P.  994. 

The  ViCE-CnANCELLOR. — I  consider  that  the 
arbitrator  s  award  includes  compensation  to  the 
Marquis  for  the  want  of  access  to  his  property. 
The  Metropolitan  Board  of  Works  say  that  accord- 
ing to  the  true  construction  of  the  62nd  section  of 
the  Thames  Embankment  Act  the  Marquis  has  no 
right  to  carriage  access ;  the  Marquis  maintains 
that  he  has,  and  with  the  view  of  establishing  his 
right  haa  filed  a  bill  in  Chancery.  He  has  also 
brought  an  action  at  law  for  the  full  amount 
awaraed  by  the  arbitrator.  If  he  succeeds  both  in 
the  suit  and  the  action,  he  will  be  compensated  for 


what  he  has  not  lost.  I  consider  that  this  comi 
has  jurisdiction  to  prevent  the  injostioe  of  doable 
compensation  being  recovered;  and  althoarii 
perhaps  it  cannot  set  aside  the  award,  still  it  inll 
find  some  means  of  doing  justice.  I  will  therefore 
grant  an  injunction  to  restrain  the  action  until  the 
hearing  of  the  cause,  or  further  order,  and  the 
Board  of  Works  must  pay  the  money  awazded  into 
court. 

Solicitors  for  the  plaintiffs,  WiUiam  WyJu 
Smith. 

Solicitors  for  the  defendant,  Nitikobon  and 
Ucrhert. 


Monday,  March  18, 1872. 

The  ArroRyET-GESERAL  v.  The  Matob,  Af.ninnfw, 
▲>*o  Burgesses  of  tue  Borough  or  Batut. 

Municipal  Corporation  Act  (5^6    WtlL  4,  c  76), 

#.  92 — Borough  fund — Purenate    of  'chain  for 

mayor  out  of — Injunctio9i. 
The  purchuife  of  a  gold  chain  for  the  mayor  of  a 

borough  out  of  the  borough  fund  is  iUegai, 
Tins  was  a  motion  on  behalf  of  the  Attoney- 
General  and  the  relators  in  the  above  suit,  for  ■■ 
interim  injunction  to  restrain  the  defendants,  their 
council,  treasurer,  ofiicers,  and  agents  from  poi^ 
chasing,  or  otherwise  providing  out  of  the  boRMigli 
or  district  rates,  or  out  of  any  other  rates  lened 
or  to  be  levied  for  public  purposes  within  the 
borough  of  Batley,  a  chain  and  badge,  or  anj 
similar  or  other  decoration  for  the  personal  ose  or 
adornment  of  the  mayor  for  the  time  being  of  the 
borough.    The  facts  were  these : 

In  T^ov.  1871  the  general  purposes  committee 
of  the  borough  of  Batley  passed  a  resolution  sn^ 
gesting  to  the  town  council  the  necessity  of  pro- 
viding a  gold  chain  for  the  mayor  of  the  boroogh, 
and  recommending  that  one  should  be  porchsM 
at  a  cost  not  exceeding  2002.  Desisns  were  after- 
wards submitted  and  approved,  and  at  a  meetinff 
held  on  the  23rd  Deo.  a  design  for  a  chain  and 
badge  was  selected.  The  chain  was  to  be  4810. 
in  length,  to  weigh  SOoz.,  and  to  cost  2002.  Hie 
emblems  on  the  chain  were  to  be — a  bale  of  wool, 
or  shoddy,  in  the  centre ;  a  sheaf  of  wheat  on  the 
right,  and  a  fleece  on  the  left.  It  was  also  deter- 
mined that  the  names  of  the  past  and  present 
mayors,  with  their  years  of  office,  and  the  faton 
mayors  as  they  served  the  office,  shoidd  be  en- 
graved on  the  chain. 

As  soon  as  the  resolution  became  publicly  knomi 
in  the  borough  several  of  the  ratepayers  objected 
to  the  purchase  being  made  out  of  the  boroQ|^ 
rates,  and  a  meeting  was  held,  at  which  the  pso- 
posal  was  condemned.  Subsequently  the  question 
was  formally  put  in  the  town  council,  and  the 
result  was  that  eleven  voted  in  fovoor  of  the  pnr- 
chase,  and  eight  against  it.  Thereupon  the  dif- 
sentieuts  instituted  this  suit  to  restrain  the 
purchase  as  a  misapplictbtion  of  the  rates. 

They  now  movea  as  above. 

The  arguments  principally  turned  upon  the  in- 
terpretation of  the  Municipal  Corporation  Art 
(5  &  6  WiU.  4,  c.  76),  the  92nd  section  of  which, 
after  providing  that  all  oorporate  property  sfasU 
be  brought  within  the  borough  fnnd,  and  ap- 
plied, first  to  payment  of  debts  contracted  pie- 
viously  to  the  passing  of  the  Aot*  thoa  to 
the  payment  of  the  salaries  of  the  boroo^ 
officials,   the   costs   of  proseoaUoonv   the 
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''snance  of  the  borough  gaol,  and  the  payment 

•  >f  constables,  enacts  that  "  all  other  expenses  not 
^c^ein  otherwise  provided  for,    which    shall    be 

•  necessarily  incurred  in  carrying  into  eflfect  the  pro- 
\  isions  of  this  Act,  and  in  case  the  borough  fund 
^;!iall  be  more  than  sufficient  for  the  purposes  afore- 
Mid,  the  surplus  thereof  shall  be  applied  under  the 

•  lirection  of  the  council,  for  the  public  benefit  of 
:  !ie  inhabitants,  and  improvement  of  the  borough." 

Oreene  Q.C.  and  W.  Barber,  in  support  of  the 
:  motion,  contended  that  the  defendants  had  no 
I  »ower  under  the  Act  to  exi)end  the  funds  of  the 

•  lorough  in  the  manner  contemplated  by  the  resolu- 
:  on.  The  defendants  stood  in  the  position  of 
;  rustees  with  regard  to  the  fund.    Thejr  cited 

Attomey-Oeneral  ▼.  The  Corporation  ofLxchfieldf  11 

Beav. 128 ; 
Attomey-Qeneral  ▼.   The    Mayor  of  Plymouth,  1 

W.  B.  445  ; 
Attomey-Qeneral  ▼.  Mayor  of  Wigan,  Kay  268 ; 
Attomey-Qeneral  ▼.  Aspinall,  2  Myl.  &  Cr.  613  ; 
Attomey-Qeneral  v.  The  Corporation  of  Nortoich  1 
Keen  700. 
KarslaJce,  Q.C.  and  Ince,  for  the  defendants, 
niter  contending   that  the   plaintiff's  remedy,  if 
:iny,  was  by  writ  of  certiorari  in  the  Court  of 
Queen's  Bench,  argued,  on  the  construction  of  the 
Act,  that  the  defendants  were  fully  justified  in 
«:luurging  the  expense  of  the  chain  and  badge  upon 
the  borough  rates.    They  referred  to, 

B0O.  ▼.  The  Mayor  of  Wwrwick,  8  Ad.  &  £.  926 ; 
Attomey-QeneraX  v.  The  Corporation  of  Liverpool,  1 

M.  A  Cr.  171 ; 
Attomey-QeneraX  v.  The  Mayor  of  Wigan,  28  L.  J. 
429,  Chan. 

The  Vice-Chancblloe. — I  am  of  opinion  that 
the  borough  fund  is  a  trust  fund  held  oy  the  Cor- 
poration upon  a  public  trust,  which  is  not  a 
charitable  one.  The  Legislature  has  provided  that 
m  certain  cases  where  there  has  been  abuse  in 
dealing  with  the  fund  the  remedy  shall  be  by  writ 
of  certiorari,  and  it  has  therefore  been  contended 
that  the  Court  of  Queen's  Bench  is  the  proper 
tribunal  for  dealing  with  the  question  in  dispute. 
I  consider,  however,  that  this  court  has  ample 
power,  and  is  fully  as  competent  to  deal  with  a  case 
like  the  present  as  a  court  of  law,  and  that  being 
■o  I  Bhall  certainly  not .  send  it  to  be  tried  over 
afjrain  before  another  tribunal.    Then  comes  the 

ration  whether  the  proposed  expenditure  upon 
chain  and  badge  is  within  the  terms  of  the 
ICimicipal  Corporation  Act.  Giving  the  most 
liberal  interpretation  to  the  statute,  and  construing 
it  so  as  to  allow  the  Corporation,  acting  as  trustees, 
erery  possible  charj^  and  every  reasonable  and 
jnatinable  latitude  m  reference  to  the  due  dis- 
charge of  their  duties,  and  allowing  them  every- 
thing which  could  be  "  reasonably '  included  m 
their  costs,  charges  and  expenses  under  the  Act,  I 
■till  find  it  impossible  to  hold  that  the  expenditure 
in  question  is  authorised  by,  or  can  be  brought 
within  the  Act.  It  is  said  that  the  sum  in  dispute 
ia  ao  small  as  to  be  beneath  the  attention  of  the 
court ;  but  it  would  be  a  matter  of  considerable 
regret  if  that  were  so.  The  money  will  have  to  be 
raised  by  a  number  of  small  payments,  contri- 
bated  by  a  number  of  persons  of  various  positions 
in  the  social  scale,  and  varying  also  in  their  pecu- 
niaiy  means ;  and  it  becomes  t  be  duty  of  the  court 
to  see  that  money  so  contributed  is  not  wantonly 
spent  or  wasted.  Forms  and  ceremonies,  no  doubt, 
hate  their  uses,  and  some  persons  may  be,  and 
are,  perhaps,  more  impressed  by  them  than  others. 
But  to  Boppose  that  any  reasonable  human  being 


would  pay  more  respect  to  a  mayor  because 
he  wears  a  gold  chain,  a  chain  bought  for  him  out 
of  the  rates,  a  chain  for  which  he  has  not  paid 
himself,  and  which  is  not  even,  therefore,  a  proof 
of  his  own  personal  solvency,  is  a  supposition 
beyond  the  possibility  of  beUef.  I  have,  in  fact, 
throughout  the  argument,  found  great  difficulty 
in  regarding  the  case  as  a  serious  one ;  but  as  I 
have  been  asked  to  adjudicate  upon  it,  and  as — as 
I  have  already  said — tne  amount  in  dispute,  thoush 
small,  is  no  objection  to  the  interference  of  the 
court,  I  shall  grant  an  injunction  in  the  terms 
asked,  restraining  the  corporation  from  applying 
the  borough  funds  in  the  manner  pro{)osed. 

Solicitors  :  lUdsdale,  CraddocJc,  and  RiJsdah,  for 
Ghadwich  and  Soyi,  Dewsbury;  Edward  Lay f on 
and  Jaques. 

COURT  OF  QUEEN'S  BENCH. 

Beported  by  J.  Sbobtt  and  M.  W.  McKbllab,  Eaqra., 

Barriste  a-at-Law. 


Saturday,  Apiil  20,  1872. 

Second  Court. 

Eeo.  v.  St.  Ives  Union. 

Order  of  removal — Status  of  irremovahility — 
Breeuch  of  reaCd&iice. 
The  'pauper,  an  old  woman  of  seventy,  had  lived 
twenty-ei^ht  years  in  tJie  parish  from  which  slie 
was  ordered  to  be  removed ;  dv>ring  the  lust  four 

nrs  she  was  at  intervals  in  the  workhouse,  and 
no  oth^r  pUice  of  residence.     Upon  leaving 
the  workhouse  in  1870,  she  was  for  six  wa^iks  in 
domestic  service  in  the  parish  ;  after  which,  finding 
herself  too  old  for  such  service  she  left,  saying  that 
sh4i  wished  ai  any  raXe  first  to  have  a  holiday, 
Slie  stayed  six  days  out  of  the  parish  with  a  son 
and  a  friend,  both  of  whom  were  too  poor  to  continue 
to  entertain  her.     She  tJien  returned  to  the  work- 
house of  tlie  parish,  from  which  she  was  after- 
wards removed  to  Jier  place  of  legal  settlement. 
Held,  tlicU  this  was  not  such  a  breach  of  residence  as 
to  destroy  the  pauperis  status  of  irremovability  in 
the  removing  parish,  although  she  had  no  phxce  of 
residence  in  tlhot  parish  to  which  she  could  return, 
during  her  ahsence. 
Keg.  V.  Glossop  Union  (L.  Eep,  1  Q.  B.  227)  dis- 
cussed and  qitalijied. 
This  was  an  appeal  against  an  order  of  removal, 
which  was  heard  at  the  quarter  sessions,  held  in 
and  for  the  county  of  Middlesex  on  the  29th  April 
1871.    The  court  confirmed  the  order,  subject  to 
the  following  case : — 

The  only  question  raised  was,  whether  the 
pauper,  Mary  Farnell,  was  or  was  not  removable 
from  the  parish  of  St.  Matthew,  Bethnal-green. 

The  facts  were  that  the  pauper  was  about  70  years 
old,  and  was  the  widow  of  William  Pamell ;  that  she 
and  her  husband  Uved  in  St.  Matthew  for  about 
twenty-four  years,  continuously,  until  March  1866 ; 
that  owing  to  the  illness  of  her  husband  she  then 
went  into  the  workhouse  in  that  parish,  into  which 
also  the  husband  was  received  a  few  months  after- 
wards; that  both  were,  from  time  to  time,  dis- 
charged and  received  again  until  the  23rd  Dec. 
1868,  when  the  husband  was  removed  to  York 
Lunatic  Asylum,  where  he  died  in  Jan.  1869. 

Until  that  time  both  remained  continuously  iu 
the  parish  of  St.  Matthew,  and  after  the  removal  of 
the  nnsband  to  the  asylum,  the  wife  remained  in 
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the  workhouse  of  St.  Matthew  uutil  the  24th  Oct. 
1870.  She  theu  went  as  a  domestic  servant  into 
the  service  of  the  chaplain  of  the  workhouse,  who 
lived  out  of  the  workhouse,  but  in  the  same  parish 
of  St.  Matthew.  Before  she  went  into  his  service 
she  was  supplied  with  a  stock  of  clothes  by  the 
officials  of  the  workhouse;  she  was  hired  as  a 
yearly  servant  in  the  ordinary  way.  She  con- 
tinued in  his  service  in  the  same  parish  for 
about  six  weeks,  when  being  too  old  for  service, 
she  left  the  chaplain,  saying  that  she  wished  at 
any  rate  first  to  have  a  holiday.  Upon  the 
d:iy  of  leaving  the  chaplain,  she  took  all  she  t>os- 
sesscd,  consisting  of  her  clothes  only,  with  ner, 
and  went  to  visit  her  son,  who  was  living  out  of 
the  parish,  and  stayed  with  him  for  three  days. 
The  son  was  a  married  man,  had  only  one  room, 
was  very  poor,  and  both  he  and  his  mother  proved 
that  she  only  went  on  a  visit,  with  no  intention  of 
staying.  Upon  leaving  the  son  she  went  on  a  visit 
in  the  same  way  to  Mary  Clarke,  who  also  lived 
out  of  the  parish,  and  there  she  stayed  for  three 
days.  She  then  went  for  one  day  to  a  friend 
living  in  the  parish  of  St.  Matthew,  and  on  the 
next  went  into  the  workhouse  of  that  j)arish,where 
she  remained  until  the  making  of  the  order.  AVhilst 
out  of  the  parish  of  St.  Matthew,  Bethnal-green, 
she  endeavoured  to  get  employment,  and  if  she  had 
8ucceede<l  in  getting  employment  out  of  the  parish 
she  would  not  have  returned  to  that  parish. 
When  the  pauper  left  Mrs.  Clarke  she  asked  Mrs. 
Clarke  to  let  her,  the  paut)er,  know  if  she  should 
hear  of  any  work  to  suit  her,  and  said  she  was 
going  back  into  the  workhouse. 

The  respondents  contended  that  a  break  in  the 
residence  was  established  by  her  absence  from  the 
parish  during  these  two  periods  of  three  days 
each,  inasmuch  as  it  could  not  be  said  that  she  was 
constructively  resident  in  St.  Matthew,  Bethnal- 
green  ;  she  having  no  house  or  residence  in  that 
parish  during  such  absence  to  which  she  could 
return. 

The  appellants  contended  that  there  was  no 
break,  inasmuch  as  she  did  not  leave  with  the 
intention  of  residing  out  of  the  parish,  but  simply 
to  visit  friends  temporarily. 

The  question  for  the  court  is  :  Was  there  a 
break  in  the  residence  or  not  ?  If  there  was  a 
break,  the  order  to  be  confirmed.  If  not,  the  order 
of  sessions  and  the  original  order  to  be  (plashed. 

Poland,  for  the  respondents,  relied  upon  the  case 
of  The  Qneon  v.  Glossop  (L.  Rep.  1  Q.  B.  227).  in 
which  Blackburn,  J.,  said,  "  There  must  be  both 
a  place  which  he  has  a  right  to  return  to  and  an 
intention  to  return,  to  constitute  a  constructive 
residence ;  and  where  a  man  has  gone  away  and 
led  no  residence,  though  he  means  to  return  at  a 
future  time,  the  animus  rwerfendl  is  immaterial.*' 
This  was  in  accordance  with  the  pi-evious  cases  of 
Ilarifield  v.  lloiherfiM  (17  Q.  B.  7-i6),  and  Beg. 
V.  The  StourbrUige  Union  (  34  L.  J.  179,  M.  C); 
and  contained  a  clear  and  definite  principle 
which  would  bo  more  useful  for  the  guidance  of 
quarter  sessions  than  the  various  considerations 
required  by  the  case  of  The  Guildford  Union  v.  St 
Olave'8  Union  (25  L.  T.  Rep.  803). 

Metcalfe  appeared  for  the  appellants. 

Blackbu&n,  J. — We  need  not  trouble  Mr.  Met- 
calfe. The  question  is  whether  this  pauper  was 
constructively  residing  for  a  year  before  she  became 
chargeable  in  the  respondent  parish.  She  was  not 
bodily  preaent  in  the  parish  during  six  days  out 


of  the  year.  I  think  myself  that  when  a  person 
is  clearly  shown  to  have  been  residing  in  a  parish, 
the  onus  oi'  proof  is  upon  those  who  wish  to  esta- 
blish that  a  break  of  the  residence  has  occurred. 
Pri Did  facie,  no  doubt,  the  fact  of  departure  is 
evidence  of  a  break  of  residence ;  this,  however, 
may  be  rebutted  by  proof  of  an  intention  to  return. 
When  an  actual  residence  is  abandoned,  as,  for 
instance,  when  a  house,  which  has  been  occupied, 
is  given  up  alto^ther,  the  presumption  is  strong 
that  there  is  no  intention  to  return.  In  the  soidd 
way,  when  a  house  is  retained,  there  is  strone 
ground  for  assuming  that  the  occupier  intends  tn 
return.  But  neither  of  these  things  is  of  itself 
absolute  proof  of  intention.  The  real  test  of  a 
break  of  residence  is  whether  the  person  goini! 
out  of  the  parish  entertains  an  intention  to  remsiii 
away  permanently  or  for  some  indefinite  time.  1 
think  in  the  case  of  Reg,  v.  Glossop  the  womanV 
intention  was  to  come  back  to  the  place  of  ker 
residence  only  in  case  she  should  be  dis- 
charged from  her  service ;  and  the  &ir  inferenoe 
was  that  she  intended  to  stay  away  indefinitdj. 
If,  as  in  this  case,  a  person  leaves  a  parish  with  no 
object  but  to  pay  a  short  visit,  I  think  we  msj 
infer  that  there  was  no  intention  to  stay  away  in- 
definitely. There  must  always  be  a  difl^'oltr  in 
deciding  a  matter  of  more  or  less,  but  it  wooli  be 
monstrous  to  hold  that  a  definite  intention  of  beiw 
absent  for  a  few  days  only  should  create  a  bnu 
of  residence  merely  because  there  is  no  particalv 
house  to  which  the  absent  person  has  a  righi  to 
return.  Mr.  Poland  properly  pressed  upon  ns  the 
language  which  I  am  reported  to  have  used  in  Etf 
V.  ulossop ;  but  whatever  words  I  actually  used  in 
that  case,  I  was  conscious  at  the  time,  and  J  am 
clear  now,  that  those  contained  in  the  report  ait 
not  the  law ;  all  that  I  meant  to  say  was  that  tbe 
fact  of  having  a  residence  or  no  residence  to  retan 
to  should  be  a  strong  element  in  determining  the 
intention  to  return.  A  complete  break  of  re^ 
dence  would  be  established  if  the  person  departinr 
had  begun  to  reside  elsewhen*.  or  even  if  ne  had 
gone  away  with  a  clear  intention  to  reside  oat  d 
the  parish  in  which  he  had  been  stationed.  A 
dwelling-house  to  which  he  might  return  must  be 
an  important  element  in  determining  what  vai 
his  intention,  but  is  not  essential  for  either 
conclusion.  Here,  I  think,  there  was  no  break 
of  residence,  and  the  order  must  be  quashed. 

Hannen,  J. — I  am  of  the  same  opinion.  It  ap- 
pears that  the  pauper  intended  to  have  a  few  days 
of  liolidtiy  before  going  back  to  the  workhouse  of 
her  parish.  This  is  what  I  understand  from  the 
case,  and  I  do  not  think  she  meant  to  continue 
her  absence  long  enough  to  constitute  a  break  of 
residence. 

QvAi.N,  J. — I  also  am  of  the  same  opinion.  Each 
case  must  de])ond  upon  its  piarticular  circum- 
stances. Here  the  old  woman  bud  lived  con- 
tinuously in  the  parish  of  St.  Matthew  without 
relief  lor  twenty-four  years;  for  six  years  after- 
wards she  remained  in  the  parish,  and  was  at 
intervals  in  the  workhouse.  Beine  unable  to  cany 
out  some  employment  which  she  had  found  in  the 
parish,  she  said  that  before  she  returned  to  the 
workhouse  she  would  have  a  holiday  at  any  rate; 
and  if  she  could  find  work  to  suit  her,  she  wemi 
to  have  meant  to  take  it.  But  she  found  no  inA 
and  after  six  days'  absence  she  returned,  ■■  aha 
intended,  to  the  workhouse.  It  would,  in  nj 
opinion,  be  a  very  sad  thing  if  we  wore  bonadto 
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hold  that  this  absence  was  a  break  of  residence, 
and  to  send  the  old  woman  into  the  country  away 
from  all  the  people  and  places  to  which  she  had 
for  80  manj^ears  been  accustomed.  According 
to  the  authorities,  however,  I  think  there  was  no 
break  of  residence. 

Order  of  eesaUms  quctelied. 

Attorneys  for  appellants,  Neal  and  Philpot 
Attorney  for  respondents,  W.  J.  Howard. 


Wednesday,  Jan.  24,  1872. 

OuEST  (app.)  u.  The  Overseers  of  East  Dean 

(resps.). 

Poor  rate — BateahUity  of  surface  land,  ^c,  coyi- 
nected  with  iron  mines —Surface  land  valuelese 
apart  from  mi/nee. 

Appellant,  grantee  under  the  Crown  of  gales  or 
rights  to  work  certain  iron  mines,  also  rented 
from  the  Crown  certain  surface  land  over  the 
mines,  on  which  he  erected _  buildings,  Tnachinery, 
railway,  and  tramways;  the  surface  land  being 
practicaUy  valueless  apart  from  their  use  in  con- 
nection with  and  for  the  purposes  of  tlie  mines. 

Held,  thai  the  appellant  was  rateahie  in  respect  of 
the  surface  larid,  and  the  buildings,  ^c,  erected 
an  it,  though  occupied  in  connection  with  a  non- 
rateable  subject,  and  though  practically  valueless 
except  in  cotinection  with  and  for  the  purposes  of 
9uch  non-rateable  subject. 

This  was  a  case  stated  under  12  &  13  Vict.  c.  45, 
B.  11,  on  an  appeal  to  the  Gloucestershire  Quarter 
Sessions,  against  a  poor-rate  for  the  township  of 
East  Dean. 

Sir  Ivor  Bertie  Guest,  Bart.,  is  the  owner  and 
oocmpier,  in  the  manner  and  under  the  cii*cum- 
sUuices  hereinafter  mentioned,  of  certain  mines  of 
iron  ore  called  Westbury  Brook  and  Dean's  Meend, 
in  the  township  of  East  Dean. 

By  24  J^  35  Vict.  c.  40,  s.  1,  the  grant  of  a  gale 
of  coal  or  iron  shall  be  deemed  to  have  con- 
ferred, and  shall  confer,  on  the  galee  and  his  as- 
signs, a  licence  to  work  the  mine,  and  shall  be 
deemed  to  have  conferred  on  the  grantee  and  his 
assigns,  an  interest  in  the  nature  of  real  estate, 
such  licence  being  conditional  on  the  payment  of 
royalties  to  the  Crown. 

Dj  1  &  2  Vict.  c.  43,  s.  25,  the  commissioners 
may  grant  to  any  galee  leases  for  terms  not  exceed- 
ing tbirty-one  years,  of  the  uniuclosed  waste  land 
of  the  Forest  of  Dean,  for  the  purpose  of  erecting 
thereon  any  house,  building,  or  machinery  for  the 
convenient  working  of  any  mine,  or  for  any  pur- 
pose connected  with  any  mine  or  work,  not  more 
than  one  and  a  half  acres  of  land  to  be  included  in 
any  such  lease. 

Pits  or  shafts  have  been  sunk  for  working  the 
said  iron  ore,  and  the  same  is  worked  in  the 
nsoai  manner  pursued  in  mining  operations, 
namely,  by  subterraneous  working. 

Some  of  the  surface  lands  are  above  the  said 
mine  of  iron  ore,  and  other  parts  of  such  surface 
lands  are  distinct  and  separate  from  the  said  mines. 

The  mines  extend  over  an  area  of  about  310 
acreSy  and  the  surface  lands  over  an  area  of  2a. 
and  16p. 

The  pit  included  in  the  rate  is  an  oval  or  egg 
•haped  shaft,  about  222  yards  deep,  and  16ft.  long. 
and  8ft.  wide;  it  is  partly  lined  with  stone  or 
hrickwork.    In  the  centre  of  the  shafts  are  guides 

lUfi.  Cah^—Yol.  YIL 


or  frames  to  steady  the  cage  on  which  the  carts 
containing  the  ore  are  brought  to  bank. 

At  one  or  both  ends  of  the  shaft  are  three  sets 
of  pumps  about  14in.  in  diameter,  for  pumping 
the  water  from  the  workings  near  the  pit;  ana 
on  the  said  demised  surface  lands,  is  a  large  stone 
building  which  contains  an  engine  of  170  horse 
power,  used  for  pumping  water  by  means  of  the 
pumps  in  the  shaft. 

There  is  also  another  building  containing  an 
engine  of  fifty  horse  power,  used  Tor  bringing  the 
ore  from  the  mine. 

There  are  boilers  set  in  masonry,  and  a  large 
chimney  to  the  furnaces  for  heating  the  boilers. 
The  boilers  belong  to  the  engines.  All  these  are 
absolutely  necessary  to  bring  the  iron  ore  to  bank. 
The  other  buildings,  plant,  and  tramway  com- 
prised in  the  rate  consist  of  one  office,  two  work- 
shops, and  two  storehouses,  a  weighbridge  fixed 
in  tne  land  capable  of  weighing  up  to  7  tons,  and 
745  yards  of  railway  laid  in  the  land  in  the  usual 
manner,  which  railway  is  used  for  bringing  coals 
to  the  boiler  furnaces,  and  for  conveying  the  ore 
away  from  the  pit  mouth ;  all  which  offices,  work- 
shops, storehouses,  and  weighbridge  are  con- 
structed on  the  said  surface  lands  so  as  aforesaid 
demised. 

The  said  surface  lands  and  buildings,  and  the 
said  railway,  tramway,  plant,  and  machinery  are 
occupied  and  used  by  Sir  Ivor  Bertie  Guest  solely 
for  the  purposes  of  the  said  mines  (^Icd  Westbury 
Brook  and  Dean's  Meend,  and  are  necessary  for 
such  purposes,  and  without  the  mines  the  said 
surface  lands,  buildings,  railway,  tramway,  plant, 
and  machinery  would  be  practicaUy  valueless. 

The  overseers  of  East  Dean,  by  a  rate  made 
the  12th  May  1870,  and  by  another  rate  made  the 
8th  Oct.  1870,  rated  Sir  Ivor  Bertie  Guest,  Bart., 
in  the  following  manner : — 

Land  containing  iron  ore  within  the  boundary 
of  the  Westbury  Brook,  gate  of  iron  ore,  rateable 
value,  1419^. ;  surface  land  with  the  pit,  buildings, 
machinenr,  plant,  tramways,  and  other  workshops 
connected  therewith,  rateable  value,  5007. 

Sir  Ivor  Bertie  Guest  appealed  to  the  assess- 
ment committee  of  the  West uury-on- Severn  Union 
against  both  those  rates,  which  decided  that  the 
said  properties  were  rateable,  on  which  he  gave 
notice  of  appeal  to  the  quarter  sessions  for  the 
county  of  Gloucester,  on  the  grounds  {inter  alia) 
that  he  is  overrated  in  respect  of  the  vearly  value 
of  the  land  occupied  by  him  in  the  said  township ; 
that  in  the  assessment,  although  he  is  nomi- 
nally rated  for  land  containing  iron  ore,  he  is 
in  reality  the  occupier  of  an  iron  mine  where  he 
works  iron  ore,  and  the  land  mentioned  is  in 
truth  and  in  fact  such  iron  mine  for  which 
he  is  in  law  not  rateable.  That  the  surface 
land,  with  the  pit  and  other  buildings,  machinery, 
plant,  houses,  and  workshops  connected  there- 
with, as  mentioned  in  the  second  item  of  assess- 
ment, arc  the  pit,  buildings,  machinery,  plant, 
tramways,  and  workshops  connected  with  the  said 
iron  mine,  and  used  exclusively  for  the  purposes 
thereof  as  aforesaid,  and  that  the  machinery'  is  used 
for  getting  the  iron  ore  out  of  the  pit,  and  pumping 
water  therefrom,  and  forms  part  of  the  mine  itself ; 
that  the  other  matters  mentioned  in  the  said 
assessment  are  greatly  overcharged  and  overrated. 
The  building,  machinery,  }^ant,  houses,  and 
workshops  mentioned  in  the  said  assessment  ai'e 
on  the  surface,  and  occupy  land. 
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Tho  said  award  of  the  Dean  Forest  Mining 
Commissioners,  and  the  rules  and  regulations  for 
working  same,  and  the  statute  1  Sdz  Vict.  c.  43, 
and  24  &  25  Vict.  c.  40,  form  part  of  this  case. 

Tlie  questions  for  the  opinion  of  the  Queen's 
Bench  are  whether  Sir  Ivor  Bertie  Guest  is  liable 
to  be  rated  to  the  poor  rate  for  the  Properties  men- 
tioned in  the  said  assessment,  or  either  of  them  ; 
and  it'  for  the  said  surface  land,  on  what  principle 
is  the  same  to  be  assessed  ? 

If  the  court  should  be  of  opinion  that  the 
appellant  is  liable  to  be  rated  for  the  said  property, ' 
or  either  of  them,  or  any  part  thereof,  he  agrees 
that  judgment  in  conformity  with  such  decision 
may  be  entered  by  the  respondents  at  the  sessions 
next  or  next  but  one  after  such  decision  shall  have 
been  given  (it  being  agreed  that  the  case  should 
be  remitted  to  the  said  sessions  for  the  purpose  of 
ascertaining  the  rateable  value)  and  for  such  costs 
as  the  court  shall  adjudge.  If  tho  court  should  be 
of  a  contrary  opinion,  then  the  respondents  agree 
that  a  judgment  in  conformity  with  the  decision  of 
such  court,  and  for  such  costs  as  the  court  shall 
adjudge,  may  be  entered  on  motion  of  the  appel- 
lant at  the  session  next  or  next  but  one  after  such 
decision  shall  have  been  given. 

Manisfy,  Q.C.  (with  him  Macnamara),  for  the 
appellant. — ^The  question  as  to  the  rateability  of  tho 
iron  mine  may  be  considered  as  disposed  of  by  the 
decision  of  the  House  of  Lords  in  Morgan  and 
others  v.  Craicshay  (24  L.  T.  Rep.  N.  S.  889).  and  the 
only  question  to  be  discussed  is  as  to  the  rate- 
ability  of  the  surface  land.  It  is  submitted  that 
the  surface  land  in  question  has  no  value  whatever, 
and  is  consequently  not  rateable.  The  case  comes 
within  that  of  Rejc  v.  BlUton  (5  B.  &  C.  851),  in 
which  case  it  was  held  that  where  the  owner  and 
occupier  of  an  ironstone  mine  erected  an  engine 
for  the  purpose  of  drawing  the  water  from  tho 
mine  and  used  it  for  no  other  purpose,  ho 
was  not  rateable  to  the  poor  in  respect  of  the 
engine.  "  Here,"  said  Bayley,  J.,  **  a  person  work- 
ing a  mine  on  his  own  land  has  erected  an  engine 
for  the  purpose  of  working  that  mine,  and  which 
is  of  no  other  use.  The  occupier  of  the  mine,  as 
such,  is  not  rateable  under  the  provisions  of  the 
43  Eliz.  c.  2.  In  many  such  mines  there  are  rail- 
roads under  ground  which  greatly  enhance  the 
value  of  the  mine,  and,  therefore,  of  the  land ;  but 
they  cannot  be  rated,  and  in  principle  they  are 
on  the  same  footing  as  this  engine.  This  is  a 
mode  of  drawing  the  water  from  the  mine;  the 
railroad  is  to  facilitate  the  conveyance  of  the  ore 
to  the  foot  of  the  shaft.  Each  is  of  use  in  carrying 
on  the  mining  operations,  but  of  no  other  use." 
So  here  the  surface  land  is  of  no  use  whatever  out 
of  relation  to  tho  mine  below.  To  the  same  effect 
Holroyd,  J.,  observed,  "  The  engine  was  not  profit- 
able, but  burdensome,  except  as  it  respected  the 
mine  itself.  As  it  regarded  the  land,  indejxjudently 
of  the  mine,  it  was  clearly  burdensome.  Now  the 
profits  arising  from  the  mine  are  exempt  from 
taxation  under  the  43  Eliz.  c.  2.  The  engine  is, 
therefore,  in  like  manner  exempt." 

Jajnes,  Q.C.  (with  him  Ayi8t{4})  for  the  respon- 
dents.— The  question  as  to  the  iron  mine  will  not, 
ailer  the  decision  of  the  House  of  Lords  referred 
to,  be  argued.  But  a  portion,  at  all  events,  of  the 
buildings  erected  over  the  mine,  cannot  be  brought 
within  the  decision  in  Hex  v.  Bihion  (nhi  sup.)\ 
and  as  to  those  portions  which  do,  it  ia  sabmvUcd. 
that  the  decision  in  Rex  v.  Bihion  is  an  uiibatAA- 
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factory  one,  disapproved  in  other  cases,  and  there- 
fore not  a  binding  authority.  In  The  TaHargork 
Mining  Ccnnpany  v.  The  Guardians  of  8f.  A§apk 
Union  (9  B.  &  S.  210;  18  L.  T.  Rep.  N.  S.  711; 
L.  Rep.  3  Q.  B.  478),  where  the  appellants,  for  the 
purpose  of  working  the  machinery  connected  with 
a  load  mine,  diverted  a  stream  from  its  natural 
course,  paying  the  owners  for  sach  dlTersion,  and 
paying  certain  small  sums  for  the  occupation  of 
the  laud  by  the  watercourse,  which  was  about  a 
mile  and  a  half  in  length,  being  partly  open,  partly 
tunnelled,  and  for  about  350  yards  in  pipes,  it  wa5 
hold  that  the  appellants  were  rateable  to  the  poor 
rate  in  respect  of  the  occupation  of  the  waterooune 
at  the  value  of  the  land  enhanced  by  its  capability 
of  conveying  water ;  and  that  it  was  not  exempt 
from  rateability  by  reason  of  its  connection  with 
a  lead  mine,  though  that  is  not  rateable  under 
the  43  Eliz.  c.  2.  This  decision  in  principle 
overrules  that  in  Rex.  v.  Bilston,  "  The  value  of 
the  land,"  said  Cockbum,  C.J.,  "  is  increased  by 
the  buildings  or  works  erected  on  it,  and  by  the 
water  brought  over  it.  Suppose,  instead  of  the 
present  state  of  things,  the  company  bad  not  the 
occupation,  either  of  the  land  or  the  works  con- 
structed for  the  watercourse,  and  they  wanted  the 
water,  they  would  have  to  pay  so  much  rent  to  the 
proprietor  of  tlie  land  for  the  use  of  the  waters 
course  and  the  works  accessory  to  it,  and  that  rent 
would  be  tho  rateable  value  of  the  land  covered  by 
the  water.  Assuming  the  rate  is  made  on  thtt 
basis  it  would  be  right,  and  there  is  nothing^  in  the 
case  to  negative  that."  As  to  the  decision  m  Rtr. 
V.  BiUton,  BlackbuiTi,  J.  in  the  same  case  said: 
'*  It  was  decided  that,  the  mine  in  that  case  noc 
being  rateable,  an  engine  used  for  the  purpose  of 
drawing  water  from  it  was  not  rateable  either. 
There  was,  however,  nothing  to  show  that  the 
engine  occupied  land ;  if  it  did  I  should  hesitate 
in  agreeing  to  that  decision.  In  the  present  case 
the  watercourse  cannot  be  said  to  be  part  of  the 
mine.  Its  value  is  enhanced  by  its  afTordinf? 
facility  for  conveying  water  to  the  mine  and  the 
works  attached  to  it,  and  we  have  to  consider 
what  would  be  the  rent  which  might  reasonaUr 
be  expected  from  a  tenant  from  year  to  year,  Ac. 
[CocKBURX,  C.J.— The  difficulty  I  feel  as  to  the 
surface  land  in  the  present  case  is  this.  Assuming 
that  it  is  liable  to  be  rated,  what  is  its  value?  It 
is  practically  valueless,  apart  from  the  mine].  The 
rateable  value,  it  is  submitted,  is  the  value  of  which 
it  is  to  the  appellant  for  the  purpose  to  which  be 
applies  it,  although  that  purpose  itself  is  exempt 
from  rateability.  Suppose  tlmt  a  branch  railway 
were  constructed  for  the  purpose  of  carrying  the 
ore  to  the  nearest  railway  station,  that  branch 
railway  would  be  useless  except  for  the  purposes 
of  the  mine,  but  could  it  be  contended  that  it  wv 
not  liable  to  be  rated  ?  In  Reg,  v.  TJie  MffropoUt'iH 
Board  of  Worhi^  (L.  Rep.  4  Q.*  B.  15 ;  19  L.  T.  Bep. 
N.  S.  o'iS),  where  the  Board,  in  pursuance  of  their 
statutory  powers,  constructed  sewers  and  other 
necessary  works,  namely  underground  sewer?,  a 
wharf  and  engine  house,  layby  for  barges,  tram- 
ways, coal  shed  and  dwelling  house,  all  which  they 
occupied  for  the  purposes  of  the  main  drainage 
scheme,  the  Board  deriving  no  pecnniaiy  advan- 
tage from  the  sewers  and  other  drainage  woriSi 
it  was  held  that  the  sewers  were  not  rateable  to 
the  poor  rate,  on  the  ground  that  they  were  not 
\.Vve  ^Mb^ect  of  a  beneficial  occupation,  but  that  the 
Tu^\t  ^l  >i\i<(i  Y^qi'^tV.'^  \kai^  VBL  QGcupatian  Talwey  and 
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that  the  Board  were  rateable  in  respect  of  them,  as 
there  was  nothing  in  the  statutes  exempting  them 
from  rateabilitj.  This  case  is  a  direct  authority 
for  the  respondents  in  the  present  case.  "The 
wharf,"  said  IJushy  J. ,  delivering  the  considered  j  udg- 
ment  of  the  court,  "  and  engine  house  in  Norman- 
road,  and  the  pumping  stetion,  land  wharf,  lay  by 
for  barges,  tramways,  engine  houses  and  appurten- 
anoes  in  North  Pole,  have  an  occupation  yalue.  The 
Board  must  have  rented  such  premises  if  they 
had  not  become  the  owners  of  them,  and  a  tenaiit 
might  easily  be  found  to  take  them  if  the  board 
were  willing  and  able  to  let  them.  A  distinction 
was  attempted  to  be  drawn  in  favour  of  the  pump- 
ing apparatus,  as  being  a  necessary  adjunct  to  tne 
sewers,  and  it  was  contended  that  as  the  sewers 
are  not  rateable,  this  adjunct  must  be  exempted  as 
being  part  of  a  non-rateable  subject.  But  we 
cannot  accede  to  this  view.  The  machinery  stands 
on  land  which  is  valuable  for  occupation,  and 
which  would  undoubtedly  be  rateable  in  the  hands 
of  any  other  occupier;  and  its  rateable  quality 
cannot  be  affected  by  the  particular  use  to  which 
it  is  applied  by  the  board.  The  reason  why  the 
eneine  and  engine  pit  in  Bex  v.  BiUton  were  held 
to  De  exempt  was  that  the  pit  was  dug  and  the 
engine  erected  in,  and  that  they  formed  parts  of  an 
ironstone  mine,  which  was  itself  not  a  rateable 
subject;  but  that  reason  does  not  apply  to  the 
present  case."    [He  was  hero  stopped.] 

Manisty,  Q.C.,  in  reply. — The  true  principle  of 
the  cases  is  that  if  a  thing  has  in  itself  a  rateable 
Talue,  independently  of  its  use  in  connection  with  a 
mine,  it  does  not  lose  that  value  by  being  used  for 
the  purposes  of  the  mine.  If  the  surface  land  in 
the  present  case  had  any  independent  value,  it 
wonid  not  lose  it  by  reason  of  the  land  being  used 
for  the  purposes  of  the  mine  below,  but  it  is  found 
as  a  fact  that  it  is  in  itself  valueless,  and,  there- 
fore, it  is  submitted  it  is  not  rateable. 

CocKBURN,  C.J. — ^I  think  that  upon  the  only 
question  on  which  our  decision  is  now  asked  it 
ought  to  be  in  favour  of  the  respondents.  It  must 
be  taken  to  be  now  settled  law,  there  having  been 
a  decision  of  the  House  of  Lords  upon  the  ques- 
tion, that  the  iron  mines  of  the  appellant,  which 
it  was  proposed  to  assess,  are  not  liable  to  be  rated. 
This  case  shows  that  there  may  be,  as  we  know  there 
may  otherwise  be  in  point  ot  law,  a  separation  of 
the  soil  from  the  minerals  below  it ;  and  I  think 
we  must  consider  this  case  with  a  view  to  what 
would  have  been  the  state  of  things  if  there  had 
been  such  an  entire  separation  here  of  the  owner- 
ahip  of  the  soil  from  that  of  the  minerals.  Indeed, 
we  have  learned  that  Sir  Ivor  Guest  is  the  mine 
owner  in  one  right,  and  the  owner  of  the  surface 
in  another,  the  ownership  of  the  mine  being  one 
thinfip ,  the  ownership  of  tne  surface  another.  Why 
should  we  not  in  this  case  maintain  and  act  on  the 
same  substantial  distinction  between  the  owner- 
ship of  the  mine  and  the  ownership  of  the  surface, 
which  is  acted  on  in  other  cases  P  Suppose  that 
by  the  testamentary  or  other  disposition  of  the 
owner,  in  whom  was  vested  the  entire  soil  as  far  as 
it  can  be  reached  into  the  depths  of  the  earth,  the 
mineralB  had  been  grantea  to  one  person  and 
the  8ur&tce  to  another.  The  grantor  of  the 
minerals,  if  he  desired  to  work  them,  would 
have  to  make  a  bargain  with  the  owner 
of  the  surface  in  order  to  obtain  from 
him  the  rijg^ht  to  use  the  surface  for  the  purpose 
of  the  mimng  occupation.    In  the  present  case  it 


seems  that  Sir  Ivor  Guest,  having  in  himself, 
though  through  different  titles,  both  surface  and 
mines,  has  got  the  surface  into  a  condition  in  which 
it  is  no  longer  available  for  agricultural  purposes ; 
but  it  is  available  for  the  purpose  of  tttimways,  and 
otherwise  for  the  purposes  of  the  mines.  If  the 
surface  were  not  in  his  hands  he  would  bo  under 
the  necessity  of  saying  to  the  owner  of  the  surface, 
"  on  what  terms  will  you  let  me  the  surface  for 
the  purpose  -of  working  the  mines  ?  "  and  it  would 
be  as  clear,  in  such  a  case,  that  the  surface  would 
have  a  value  in  its  use  by  the  owner  of  the  minerals 
below ;  and  the  use  of  the  surface  would  not  be 
allowed,  except  on  a  given  consideration.  It  is 
clear  that  the  owner  of  the  minerals  would  be  com- 
pelled to  give,  and  that  he  would  be  quite  willing 
to  give,  a  consideration  for  the  use  of  the  surface. 
The  owner  of  the  minerals  would,  to  a  certain 
extent,  be  placed  at  the  mercy  of  the  owner  of  the 
surface,  as  the  mines  could  not  be  used  without 
some  use  of  the  surface.  The  surface  owner  would, 
however,  defeat  his  own  object  if  he  were  extor- 
tionate in  his  terms ;  and  the  result  would  be  that 
common  sense  and  a  common  interest  would  bring 
the  parties  together.  In  settlinj^  between  them- 
selves what  the  terms  of  the  bargain  should  be,  each 
party  would  take  into  account  all  the  circumstances 
of  the  case.  It  seems  to  me,  therefore,  that,  in 
point  of  principle,  there  is  no  reason  why  the 
surface  should  not  be  assessed  according  to  the  value 
which  should  be  set  upon  it  by  such  a  settlement 
between  the  parties,  if  such  were  here  practicable. 
It  certainly  never  was  intended,  in  point  of  principle 
or  policy,  that  the  surface  should  be  withdrawn 
from  contribution  to  local  burdens.  Bex  v.  Bilston 
(ubi  sup.)  has  decided  that  a  different  rule  is  to  be 
adopted  where  the  surface  is  merely  subservient 
to  the  purposes  of  the  mines  below.  I  must  say 
that  that  case  seems  to  me  not  a  satisfactory  one, 
as  beinff  at  war  with  the  general  principle  on  which 
all  lands  are  assessable ;  and  I  think  that  the 
reasonings  of  the  judges  in  it  are  not  at  all 
convincing.  Bayloy,  J.  based  his  decision  on  the 
ground  tjfiat  the  engine  was  to  be  considered  as 
part  and  parcel  of  the  mine  itself;  Holroyd,  J. 
on  the  ground  that  as  regarded  the  land  inde- 
pendently of  the  mine,  the  engine  was  not  profitable 
out  burdensome;  the  reason  for  Littledale,  J.'s, 
judgment  not  boin^  stated.  Where  we  see  that 
the  surface  is  essential  to  the  working  of  the  mine, 
and  would  have  a  value  distinguishable  from  the 
mine  itself,  I  think  we  are  quite  justified  in 
holding  that  it  is  assessable  to  the  poor-rate.  On 
this  point  of  the  case,  therefore,  our  judgment 
must  be  for  the  respondents. 

Blackburn  J. — I  am  of  the  same  opinion.  Iron 
mines  have  been  held  not  to  be  rateable,  on  the 
constructon  of  the  statute  of  Elizabeth;  and  it 
follows  that  whatever  is  a  portion  of  an  iron  mine 
is  not  rateable  either.  Bayley  J.,  in  Bex  v.  Bilston 
(ubi  8up.),  seems  to  me  to  have  thought  that  the 
engine  in  that  case  was  part  of  the  mine  itself ; 
and  if  he  were  right  in  point  of  fact  as  to  that,  I 
should  agree  with  him  as  to  the  law  applicable  to 
it.  But  Holroyd  J.,  as  pointed  out  by  the  Lord  Chief 
Justice,  does  not  seem  to  have  thought  so,  but  ap- 
pears to  have  rested  his  judgment  on  the  ground 
that  the  engine  was  a  thing  useless  and  of  no  value 
apart  from  the  mine ;  and  this  opinion  has  been 
repeatedly  overruled  as  to  things  ^hx^Vs.  ^x^,  Ssi. 
themselves  oi  no  ttvjXu^,  \iv  N^aa  Y^vi»*iw\»  Q»»fc  '"^^ 
great  dV£^cuitv  \a  to  fee\»\\a  '^\iaJ^*\Xiax^\«ai^^^^^^  ^ 
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the  surface  would  be.    The  Parochial  Assessment 
Act  gives  a  test  of  easy  application  in  some  cases. 
The  rent  which  would  fairly  be  paid  by  a  tenant 
from  year  to  year,  is  made  a  test  wnich  it  would  be 
easy  to  apply  wherever  the  land  is  actually  let.   In 
such  a  case  the  rate  can  easily  be  ascertamed,  but 
a  difficulty  exists  where  the  hmd  is  not  actually  let, 
and  we  have  not  the  test  of  experience  as  to  its 
lettins  value.    We  have  to  see  what  would  be  the 
hypothetical  rent  which  would  be  paid  by  a  hypo- 
thetical tenant.    To  jud^e  of  that  we  have  to  see 
what  are  the  benefits  which  the  hypothetical  tenant 
would  have,  and  to  set-off  against  them  all  that  he 
would  have  to  pay  in  the  way  of  disbursements, 
giving  himself  a  mir  tenant^s  profit ;  the  balance 
would  be  the  rateable  value.    That  has  been  done 
in  cases  of  rating  railways    and  things  of  that 
sort,  where  there  is    no    tenant  at    all.      Then 
comes  the  case — where  what  Sir  Wm.  Erie  used 
to  call  "the  complex  problem"  arises — where  a 
thing  in  its  entire  state  would  have  a  value,  but 
it  is  split  into  two  parts,  one  of  which,  regarded 
by  itself,  is  intrinsically  of  no  value ;  for  instance, 
a  watercourse  which  in  one  parish  may  be  a  morass 
or  a  nuisance ;  in  another  parish  there  is  the  main 
pipe,  which  is  by  itself  wholly  valueless ;  and  in  a 
third  parish  there  are  supply  pipes,  which,  without 
the  water,  would  be  valueless ;  but  when  the  three 
are  taken  together  you  get  a  very  large  rent.  There 
is  always  in  such  cases  a  difficulty  in  ascertaining 
the  value  of  the  thing  in  each  parish,  though  it  may 
be  easy  to  tell  the  value  of  the  entire  thing.    I 
have  never  been  able  to  see  any  satisfactory  rule 
for  such  cases,  though  in  practice  rules  of  thumb 
have  been  applied.     In  the  present  case  there  is 
an  iron  mine,  which  is  not  rateable  at  all.    There 
is  also  the  surface  ground,  of  which  Sir  Ivor  Guest 
is  the  lessee,  and  on  it  are  engines,  buildings, 
railways,  Ac.,  which  are  very  valuable  to  the  occu- 
piers of  the  mine,  and  of  no  value  to  anyone  else. 
The  mine  owner,  however,  cannot  do  without  them. 
We  have,  therefore,  to  consider  how  much  of  the 
entire  value  is  to  be  considered  the  value  of  this 
surface  land.    It  is  a  question  verv  difficult  to 
solve.    However,  we  have  only  to  lay  down  the 
principle  applicable  to  the  case,  and  I  agree  with 
what  the  Lord  Chief  Justice  has  said  as  to  the 
test  to  be  applied.  Suppose  there  were  two  owners, 
or  suppose  that  the  same  person  has  the  mine  as 
owner  m  fee  simple,  and  the  surface  as  lessee  of  it, 
and  is  in  occupation  of  both.     Suppose  he  died 
intestate,  leaving  a  widow  and  chiloren  who  are 
minors,  and  the  Court  of  Chancery  sanctions  the 
letting  of   the  mine  and  the  surface  to  a  good 
tenant.     If  a  man  offered  a  certain  sum  per  annum 
for  both  together,  but  will  not  eivc  anything  for 
either  separately,  it  would  be  reicrred  to  a  master 
or  chief  clerk  to  determine  how  much  of  the  rent 
would  go  to  the  next  of  kin  under  the  leasehold 
interest  and  how  much  to  the  heir-at-law  under 
the  freehold  interest.    It  would  bo  argued  before 
him  that  the  sur&ice  owners  might  act  the  part 
of  the  dog  in  the  manger,  and  prevent  any  prac- 
tical use  being  made  of  the  mine  without  his  con- 
sent ;  and  on  the  other  hand  the  mine  owner  would 
argue  that  the  surface  apart  from  the  mine  was 
valueless.    The  master  or  chief  clerk  in  Chancery 
would  have  to  perform  the  very  difficult  task  of  ap- 
portioning the  rent  between  the  parties ;  but  I  have 
no  doubt  that  he  would  have  the  common  sense 
to  apportion  it  fairly.    That  is  exactly  wYiatlVie 
seaaions  have  to  do  in  the  present  caae.     1\ie 


guess  may  be  a  rough  one,  but  it  must  be  made, 
and  on  it  will  depend  the  amount  at  which  the 
surface  is  to  be  rated. 

Lush,  J. — I  am  of  the  same  opinion.  In  order 
to  work  out  the  Parochial  Assessment  Act  in  a 
case  like  this,  we  must  suppose  that  the  snr&oe 
land,  which  is  undoubtedly  a  rateable  subject,  is  in 
the  market  to  be  let.  It  may  be  that  the  owner 
of  the  mine  would  have  no  competitor,  but  we  know 
that  it  would  be  worth  his  while  to  znake  an  offer, 
because  the  surface  is  essential  to  the  working  of 
the  mine:  we  know,  therefore,  that  the  sur&ce 
has  a  value.  As  to  the  amount  of  that  value  I 
quite  agree  with  the  observations  already  made* 
that  we  must  send  that  matter  to  the  sessions  to 
determine,  and  to  settle  what  is  the  fair  and 
reasonable  amount  which  the  owner  of  the  mine, 
and  the  owner  of  the  surface,  would  have  to  pay 
respectively  (a). 

Judgment  for  rewpondeat*. 

Attorney  for  appellant,  Thomas  Clark, 
Attorney  for  respondents,  Rogermm  and  Ford, 


< 


Saturday,  April  20, 1872. 

Second  Coubt. 

FovLGER  (app.)  V.  Steadxak  (reap.). 

Wilfully  trespasfinff — Premises  connected  with 

railway  station — 3  Sr  4  Viet,  c  97,  s,  16. 

Bespmident,  a  cahdriver,  had  been  charged  before  s 

magistrate  under  3^4  Vict.  c.  97,  #.  16,  for  that 

lie  unlawfully  and  wilfully  did   trespass  upom 

certain  premises  connected  with  the  Fenrhurch' 

street  Railway  Station.     The  magistrate  found  in 

the  special  case  staged  under  20  ^  21  Vict.  e.  43, 

thai  the  respondent  refused  to  move  away  his  ceA 

from  a  place,  for  the  use  of  which,  as  a  cah  stand, 

certain  other  cab  drivers  paid  the  railway  oomiNMy 

4s.  a  week  each;  thai  this  place  presentea  the 

appearance  of  a  public  street,  was  opposite  certain 

stiops,  and  although  stated  to  belong  to,  was  net 

proved  to  be,  the  private  property  of  the  company; 

that  no  bond  Jiae  claim  of  right  to  occupy  this 

place  was  made  by  the  respondent ;  and  that  (he 

respo7ide7it  was  not  wilfully  trespassing. 

Held,  upon  appeal  from  the  dismissal  of  this  infoT' 

maiion,  that  the  only  ground  upon  which  this 

proceeding  could  be  found  to  be  not  a  wilful  ires- 

pass  was  that  the  respondent  had  a  bond  fide 

claim  of  riaht.   Hie  case,  therefore,  was  ordered  to 

be  restated. 

This  was  a  case  stated  by  one  of  the  aldermen  of 

the  City  of  London,  being  one  of  Her  Majesty's 

Justices  of  the  Peace  for  the  said  city  and  the 

liberties  thereof,  under  the  statute  20  &  21  Vict 

c.  43,  on  the  application  in  writing  of  the  appeUant, 

who  was  dissatisfied  with  his  determination  upoD 

the  questions  of  law  which  arose  as  herdntfter 

(a)  The  rulo  drawn  np  was  as '  follows :  *'  That  tht 
appellant  is  liable  to  be  rated  in  respeot  of  the  sorfiot 
land,  with  the  baildiDfira,  machinery,  pdant,  tramwajt, 
and  other  workshops  connected  therewith,  and  that  m 
is  not  liable  to  be  rated  in  respect  of  the  xeaidiiie  of  tbt 
proper^ ;  that  the  principle  on  which  the  mirfiaee  laad, 
with  the  bnildinf^,  roaohinerr,  plant,  tramwajt,  aad 
otiior  workshops  upon  it,  is  to  be  rated,  is  to  anvoM  tht 
mine  and  the  surface  to  belong  to  sepuata  owners,  aad 
then  say  what  rent  the  owner  m.  the  mine  wonld  mm  to 
the  owner  of  the  surface  for  the  snzfaoe  la  d.  wfth  tfcs 
\>Ti\\^Tv\(>  TiAK^V\Tv^rs  ^  -^lELtit^  tnuDways,  and  otaer  mt- 
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stated  on  the  14th  March  1870,  at  the  Mansion 
Hoase  Jastice  Boom  in  the  said  city  ;  the  appel- 
lant havinff  duly  entered  into  a  recegmsance  to 
prosecute  the  appeal. 

Upon  the  heanng  of  an  information  preferred  by 
the  appellant,  the  inspector  of  the  police  of  the 
Great  Eastern  Railway,  against  the  respondent,  a 
cab  driver,  under  the  Act  for  regulating  railways, 
the  S  &  4  Vict.  c.  97,  s.  16,  for  that  the  said  re- 
spondent "on  the  Ist  Miarch  inst.,  in  Bail- 
way-plaoe,  Fenchurch-street,  in  the  said  cit^, 
onlawfnlly  and  wilfully  did'  trespass  upon  certain 
premises  there  connected  with  the  Femchurch- 
street  Station  of  the  said  railway,  and  did  refuse  to 
quit  the  same  upon  a  request  to  him  for  that 
purpose,  made  by  an  officer  of  the  said  railway 
company."    The  alderman  dismissed  the  same. 

The  section  of  the  statute  referred  to  is  as 
follows  : 

XVI.  And  be  it  enacted  that  if  any  person  shall 
wilfully  obstraot  or  impede  any  officer  or  ag^ent  of  any 
railway  company  in  the  ezecation  of  his  daty  upon  any 
railway,  or  apon  or  in  any  of  the  stations  or  other  works 
or  premises  connected  therewith,  or  if  any  person  shall 
wilf  ally  trespass  npon  any  railway  or  any  of  the  stations 
or  other  works  or  premises  connected  therewith,  and  shall 
ref  ose  to  quit  the  same  upon  request  to  him  made  by  any 
officer  or  a^nt  of  the  said  company,  eyer^  such  person 
so  offending  and  all  others  aiding  or  assisting  therein 
shall  and  may  be  seized  and  detained  by  any  such  officer 
or  agent  or  any  person  whom  he  may  call  to  his  assis- 
tance, until  such  offender  or  offenders  can  be  conyeniently 
taken  before  some  justice  of  the  peace  for  the  oounty  or 
plaoe  wherein  such  offence  shall  be  committed,  and  when 
convicted  before  such  justice  as  aforesaid  Twho  is  hereby 
authorised  and  required  npon  complaint  to  nim  upon  oath 
to  take  c(^^sance  thereof,  and  to  act  summarily  in  the 
premises)  shall  in  the  discretion  of  such  justice  forfeit  to 
Her  Majesty  any  sum  not  exceeding  51.,  and  in  default  of 
payment  thereof,  shall  or  may  be  imprisoned  for  any  term 
not  exceeding  two  calendar  months,  such  imprisonment 
to  be  determined  on  payment  of  the  amount  of  the 
penalty. 

It  was  proved  by  a  constable  employed  by  the 
railway  company,  that  the  respondent,  on  the  1st 
March  instant,  drove  a  cab  into  Railway-place,  the 
sides  of  which  next  to  the  kerb  of  the  footways, 
the  railway  company  allow  to  be  occupied  as  cab- 
Btandf,  by  cabs,  the  drivers  of  which  paid  to  the 
witness  for  the  company  4«.  per  week  for  that 
privilege. 

That  about  forty  cab-drivers  pay  that  sum,  and 
that  there  is  room  for  fifteen  cabs  thereon  at  one 
time. 

That  the  respondent  is  not  one  of  such  cab- 
drivers  ;  that  ne  refused  to  move  therefrom 
when  requested  by  the  witness;  and  that  by 
occupying  a  place  in  the  stand  he  was  depriving 
anotner  cab-ariver,  who  had  paid  for  the  privilege, 
firom  the  advantage  of  being  upon  the  stand. 

A  plan  was  put  in  evidence,  from  which,  and 
from  the  magistrate's  own  local  knowledge,  he 
found  as  facts  that  the  place  occupied  by  the 
respondent's  cab  was  not  in  or  opposite  the  rail- 
way station,  but  opposite  some  refreshment  and 
other  shops,  and  between  them  and  certain  other 
houses,  some  of  which  houses  and  shops  did 
formerly,  but  do  not  now,  belong  to  the  company. 

That  Bailway-place  is  not  a  cut  de  sac,  but  pre- 
sents the  appearance  of  an  ordinary  public  street, 
mod  that  the  only  fact  to  mark  it  as  being  railway 
property,  and  not  a  public  street,  is  that  an  iron 
poet  stands  at  each  comer  of  one  end  thereof, 
where  Bailway-place  runs  into  Fenchurch-street, 
on  which  posts  the  words  "Blackwall  Bailway'* 


are  cast,  but  that  these  posts  otherwise  present  the 
appearance  of  ordinary  street  posts. 

It  was  also  proved  that  at  one  time,  some  years 
ago  (how  long,  however,  was  not  shown),  a  chair 
was  occasionally  stretched  from  one  post  to  the 
other,  but  that  this  has  not  been  done  for  some 
years. 

That  foot-passengers  pass  through  Bailway- 
place  as  if  it  were  a  highway  on  their  way  to 
other  streets,  or  to  the'  public-houses  and  snops 
in  the  neighbourhood  of  the  station;  and  that 
besides  cabs  and  carriages  going  to  the  station, 
others  pass  through  Railway-place  at  all  hours 
to  take  up  or  set  down  at  the  shops  or  houses  in 
the  neighoourhood,  or  to  proceed  to  other  streets. 

That  the  stand  is  not  paved  or  kerbed  differently 
to  the  rest  of  the  carriage  pavement  on  Bailway- 
place,  and  is  not  a  regular  cab  stand. 

That  Bailway-place  is  paved,  cleansed,  and 
lighted  by  the  railway  company;  but  that  there 
is  nothing  in  the  paving  or  lighting  so  peculiar  in 
appearance  as  to  distinguish  it  from  the  paving 
and  lighting  of  an  ordinary  public  street. 

The  freehold  of  the  place  was  said  to  belong  to 
the  company,  but  no  deeds  were  put  in  to  prove 
that  it  was  their  private  property,  nor,  as  the 
Alderman  said,  "  should  I  have  received  evidence 
thereof,  as  I  should  have  declined  to  try  that 
question,  if  it  had  arisen." 

Lastly,  from  these  facts  that  the  place  presented 
the  appearance  of  a  public  street,  and  there  being 
neither  gates  nor  walls  around  it,  but  shops, 
public-houses,  and  private  houses  and  offices,  with 
the  foot  pavement  in  front  thereof  abutting  on  to 
the  place,  the  Alderman  was  satisfied  that  no  person 
who  was  not  famiUar  with  the  history  of  the  locality, 
or  the  title  of  the  property,  and  being  guided  m 
forming  his  judgment  by  the  appearance  of  the 
place,  would  have  considered  it  other  than  a  public 
street. 

On  the  part  of  the  respondent  it  was  contended  : 

(a)  that  tne  section  of  the  statute  under  which 
the  information  was  laid  was  intended  to  enable 
railway  officials  to  remove  from  their  stations  and 
premises  used  for  railway  purposes  disorderly  and 
objectionable  persons,  who  were  not  passengers, 
and  who  had  no  business  to  detain  them  there ; 

(b)  that  Bailway-place  was  a  public  thoroughfare, 
and  that  the  respondent  was  not  a  wilful  tres- 
passer; (c)  that  it  was  not  a  railway  station,  or 
works  or  premises,  connected  therewith. 

On  the  part  of  the  appellant  opposite  views  were 
held  and  contended  for.  The  Alderman  was,  how- 
ever, of  opinion  :  (a)  that  the  section  of  the  statute 
was  not  intended  to  apply  to  the  case  before  him :  (b) 
that  the  respondent  was  not  wilfully  trespassing  ; 
and  (c)  that  the  locality  on  which  tne  offence  was 
alleged  to  have  been  committed  was  not  within  the 
woms  of  the  Act,  being  neither  a  railway  station, 
works,  or  premises  connected  therewith. 

The  questions  of  law  arising  hereupon  are  set 
out  in  the  preceding  paragraph,  and  the  opinion  of 
the  court  is  requested  thereon,  and  as  to  whether 
the  magistrate  ought  to  have  convicted  the  said 
responcknt  upon  the  facts  before  him. 

Oiffard,  Q.  C.  (with  him  Marriott)  for  the  ap- 
pellant.—The  magistrate  ought,  upon  these  facts, 
either  to  have  convicted  the  respondent,  or  to  have 
refused  to  adjudicate.    He  says  h^  %\vss^^  NsaK'ek 
deoUned  to  trj  t\\^  c\W!^v\wx  cS.  VH^a  xwiicwyi  <««^' 
I  pany*s  property  \i\  \.\vAwA  M  Vt  \iaA.«c«fc^\  ^ 
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j£KUN  AND  ANOTHER  (apps.)  17.  KiKG   (resp.). 
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may  assume,  therefore,  that  the  respondent  made 
no  bond  fide  claim  of  right  to  keep  his  cab  standing 
here,  in  which  case,  whatever  the  appearance  of 
the  place,  the  respondent  was  a  trespasser,  and 
should  have  been  fined.  If,  however,  the  magis- 
trate considered  the  facts  he  finds  to  have  con- 
stitnted  a  bond  fide  claim  of  right,  he  oa^ht  to 
have  held  that  his  jurisdiction  was  ousted.  In 
either  event  he  was  wrong  in  dismissing  the 
information. 

Brown,  Q.  0.  for  the  respondent. — ^The  magis- 
trate found  that  the  respondent  was  not  wilfully 
trespassiuff,  and  was  therefore  justified  in  dis- 
missing the  information.  In  Jones  v.  Taylor 
(1  E.  a  E.  20),  the  magistrates  had  refused  to 
convict  under  this  very  enactment ;  and  this  court 
held,  on  appeal,  that  they  were  not  bound  to  con- 
vict, inasmuch  as  it  was  competent  to  them,  if  they 
thought  fit,  to  decide  that  the  person  charged  was 
not  a  wilful  trespasser.  Reg.  v.  Bent  (1  Den.  Cr. 
Cas.  157)  is  an  authority  that  the  omission  of  the 
word  "  wilfully "  in  an  indictment  is  material 
when  that  word  is  contained  in  the  statute  upon 
which  the  indictment  is  framed.  There  is  anotner 
question  which  was  here  open  to  the  magistrate, 
viz.,  whether  this  place  was  the  station  or  premises 
connected  therewith :  he  has  practically  neld  that 
this  was  not  such  a  place.  [Quain,  J. — The  only 
ground  upon  which  tnis  proceeding  could  be  held 
to  be  not  a  wilful  trespass  was,  that  the  respondent 
made  a  bond  fide  claim  of  right.  The  magistrate, 
therefore,  ought  to  have  either  convicted  or  refused 
to  adjudicate.] 

Oiffard  in  reply. — In  Hudson  v.  IPBae  (33  L.  J. 
65,  M.  C),  it  was  held  upon  an  information  for  un- 
lawfully and  wilfully  fishing,  that  the  bond  fide 
belief  of  the  defendant  that  ne  had  a  right  to  fish 
does  not  prevent  his  being  convicted,  a  guilty 
mind  not  being  a  necessary  ingredient  to  constitute 
the  offence. 

Blackburn,  J. — I  think  that  in  this  case  there 
are  some  points  which  we  can  decide  at  once,  al- 
though the  whole  matter  must  go  back  to  the 
magistrate,  in  order  to  determine  the  result.  Not- 
withstanding the  case  of  Jo)ies  v.  Taylor,  I  think 
that  the  respondent,  by  staying  at  the  place  in 
question  after  being  ordered  off,  or  bv  refusing  to 
move  therefrom  when  requested  by  the  appellant, 
if  the  place  formed  part  of  the  premises  connected 
with  tne  railway  station,  was  wilfully  trespassing, 
even  if  he  acted  honestly  in  the  belief  that  he  had 
a  right  to  be  there.  If  he  based  his  defence  upon 
a  bond  fide  claim  of  right  to  be  upon  the  land,  the 
magistnvte*s  jurisdiction  was  ousted,  and  he  ought 
to  have  stayed  his  hand,  and  neither  convicted  the 
respondent  nor  dismissed  the  charge.  It  appears 
from  the  case  that  there  is  no  reason  for  saying 
that  this  place  is  not  the  property  of  the  railway 
company ;  the  magistrate*s  finding  is  merely  that 
it  is  not  in  or  opposite  the  station,  but  presents  the 
appearance  of  an  ordinary  public  street.  I  cannot 
see  that  on  this  account  a  cabdriver  would  have  a 
right  to  keep  his  cab  standing  there.  Another 
point  taken  by  Mr.  Brown  was  that  this  was  no 

rrt  of  the  premises  connected  with  the  station, 
should  apprehend  from  the  plan  that  this  was 
part  of  the  station.    The  fact  that  the  railway 
company  have  disposed  of  the  surrounding  houses 
woaid  not  prevent  it,  but  if  this  point  were  in- 
tended  to  be  raised,  th^  magistrate  s\iou\d  Yuive 
stated  more  th&a  he  has  oone.     The  case  muBt  be 


remitted  to  the  magistrate,  in  order  that  he  may 
more  clearly  state  the  facts  which  he  finds. 

Hannen  and  Quain,  J  J.  concurred. 

Attorney  for  appellant,  W.  H.  Shaw. 

Attorneys  for  respondent,  Lewis  and  Lewis. 
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Wednesday,  April  24, 1872. 

Second  Court. 

Jenrin  and  another  (apps.)  o.  King  (rvp.). 

Poaching — Proof  of  having  taken  game—Evideiue 
sufficient  far  conviction — ^25  ^  m   VicL  c  114, 
s,\ 
The  anpeUanis,  a  mason  and  a  carpenter,  were  to- 
gether upon  a  highway  ahotU  nine  o  dock  of  a  mufa 
winter  evening ;  one  had  a  net  for  game,  whick 
was  wettish,  under  his  arm.    Two  policemen  who 
met  them,ahovi  100  yards  from  their  houses,  whiA 
adjoined  each  other,  had  heard  a  dog  yelping  just 
before,  and  one  of  the  police  said  he  saw  a  dog  wilk 
them,  but  this  they  denied.     They  did  not  sav 
where  they  had  been,  but  cJterwards  they  askea 
the  police  to  say  nothina  <wout  the  matter.    Jus- 
tices  convicted  the  appellants  of  poaching  under 
25  ^  26  Vict.  c.  114,  s.  2. 
Held,  that  proof  of  having  a^uaUy  taken  gams  was 
not  necessary  for  a  conviction ;    and  that  these 
facts  constituted  evidence  from  which  the  justices 
might  infer  that  am  offence  under  the  Act  had  6eai 
committed. 
Case  stated  by  justices  under  20  &  21  Vict.  c.  4S, 
and  the  Poaching  Prevention  Act  1862  (25  A  26 
Vict.  c.  114). 

At  a  petty  sessions  holden  at  Launceston,  for 
the  division  of  East  North,  in  the  county  of  Con- 
wall,  on  the  2nd  Jan.  1872,  Samuel  Jenkin  sad 
William  Dennis  were  charged  by  a  certain  infer- 
mation  and  complaint  of  James  Kine,  one  of  the 
constables  of  the  county  police,  for  that  they  the 
said  Samuel  Jenkin  and  William  Dennis,  on  the 
16th  Dec.  1871,  at  the  parish  of  Altamum,  in  the 
said  county,  being  on  a  certain  highway  or  public 
place  there  situate,  and  with  good  cause  suspected  - 
of  coming  from  lands  where  they  had  severally  lod 
respectively  unlawfully  been  in  search  or  porsnit 
of  game,  and  aiding  and  abetting  each  other,  had 
in  their  possession  a  certain  net  used  for  unlaw- 
fully killing  and  taking  mme,  and  prayed  that  the 
said  Samuel  Jenkin  and  William  Dennis  might  be 
summoned  to  answer  the  said  information  and 
complaint ;  and  the  said  rarties  respectively  being 
present,  the  said  James  King  upon  his  oath  sud: 
"  I  am  stationed  at  Lewaunick.  I  know  the  defen- 
dants Samuel  Jenkin  and  William  Dennis;  the 
former  is  a  mason,  and  the  latter  a  carpenter.  I 
recollect  the  16th  Dec.  last;  from  information  I 
received  I  went  to  Altamum,  on  the  highway 
between  Altamum  village  and  the  Rising  Son. 
I  was  going  along  the  road  with  P.  C.  ColeTT  heard 
a  dog  yelping  at  some  distance ;  near  half  a  mile. 
We  stopped  about  to  see  what  we  could  see.  Abooft 
half  an  hour  after,  we  met  the  defendants  together 
on  the  hichway ;  it  was  getting  dark  then ;  it  had 
been  good  moonlight ;  it  was  about  half -past  nine ; 
I  had  a  lamp  and  opened  it  on  them.  I  saw 
Dennis  had  a  net  (which  I  produce)  under  his  ana. 
They  were  in  their  working  deshabille.  I  thurjpd 
them  both  with  being  out  poaohinff.  Tbej  darned 
it — I  did  not  see  any  do^  with  them,  I  jOMpehed 
\.\iQ(aL  \yA>\i\  the  only  thmg  Ibond  was  the  net 
*Y\ve^  ^vi  TiQ\>  ^SK!}  '^viVkSt^  ^(2&»)  ^^aA^VNen." 
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Jknkin  and  akotiier  (apps.)  v.  King  (rcsp.). 


[Q.B. 


The  defendant's  attorney  declined  to  ask  this 
witness  any  question. 

The  other  constable,  John  Cole,  upon  his  oath 
said :  "  I  was  with  King  on  this  occasion  at  Tre- 
ween  Eve ;  heard  a  dog  yelpine.  A  little  time  after 
I  saw  defendants  come  along  the  road  with  a  dog, 
a  lurcher,  half  greyhound.  The  sergeant  threw 
the  light  on  them,  and  took  possession  of  a  net 
which  Dennis  had  under  his  arm.  I  said  they  had 
a  dog;  Jenkins  denied  it,  and  said  the  only  dog  he 
had  was  the  little  one.  Jenkins  took  us  home  to 
his  house,  about  100  yards  off,  and  showed  us  a 
hole,  and  his  little  dog  was  inside.  I  told  him  he 
hiui  a  lurcher  there  some  weeks,  which  he  denied. 
A  few  minutes  after,  we  saw  the  dog  go  into 
Dennis*s  house.  He  drove  him  out  of  nis  house, 
and  he  went  through  the  hole  into  Jenkins's 
house.  We  told  him  we  heard  the  dog  yelping, 
evidently  driving  a  rabbit  or  hare,  just  before. 
Jenkins  said,  '  'Twas  not  that  dog.  I've  seen 
him  drive  a  rabbit  to-day,  and  he  wou*t  yelp  at  all.' 
Jenkins  asked  the  sergeant  several  times  to  look 
the  affair  over,  and  say  nothing  about  it.  There 
had  been  a  mist.    The  net  was  wettish." 

Cross-examined :  **  I  heard  the  men  whistle  to 
the  dog  just  before  we  came  up  to  the  men.  The  dog 
was  before  them.  There  is  a  difference  between  a 
dog  yelping  at  a  rabbit  or  at  a  sheep.'* 

On  re-examination  Coles  »aid,  "It  was  a  hare  net." 

The  net  was  produced ;  it  was  a  regular  gate  net 
for  game,  load^  at  the  corners.  This  was  the  case 
for  the  prosecution. 

The  defendants'  attorney  contended  that  there 
was  no  evidence  that  either  of  the  defendants  had 
been  upon  any  land  in  search  of  game,  or  for  any 
other  purpose,  or  that  they  had  used  the  net  for 
unlawfully  taking  game,  or  at  all.  Nor  were  they 
in  possession  of  game.  That  it  is  not  unlawful 
within  the  Poaching  Prevention  Act  to  be  seen  in 
possession  of  a  dog.  That  there  was  no  evidence 
that  a  dog  of  the  defendants  was  the  dog  which 
the  policeman  had  previously  heard  yelping.  Nor 
that  either  of  the  defendants  knew  that  any  dog 
had  been  upon  any  land  for  any  purpose ;  nor  was 
it  shown  upon  what  land,  or  whose  land,  the  yelping 
dog  had  been.  The  defendants  are  tradesmen — 
heads  of  families.  They  were,  when  detained  and 
searched  upon  the  public  highway,  within  lOOyds. 
of  their  own  homes,  and  at  a  reasonable  hour  of  the 
ev'ening. 

The  justices,  having  heard  the  said  charge  and 
defence,  acyudged  that  each  defendant  should  be 
fined  H.  with  costs.  And  the  said  Samuel  Jcnkin 
and  Wm.  Dennis,  respectively  alleging  that  they 
were  dissatisfied  with  the  said  determination  as 
being  erroneous  in  point  of  law,  duly  applied  to  the 
jasticea  to  state  and  sign  the  preceding  cose  for 
the  opinion  thereon  of  the  Court  of  QneenV  Bench. 

If  the  court  shall  be  of  opinion  that  on  the  above 
evidence  the  justices  might  infer  that  the  ap- 
pellants had  used  the  net  for  unlawfully  killing  or 
taking  game,  the  convictions  are  to  remain — 
otherwise  they  are  to  l)e  quashed  as  against  one  or 
both  appellants,  as  the  court  shall  see  fit. 

Pinaer  argued  for  the  appellants. — 25  &  26 
Vict.  o.  114,  8.  2,  enacts  that  **  It  shall  be  lawful 
for  any  oonstabie  or  peace  ofi&cer  in  any  count j, 
boroogh,  or  place  in  Great  Britain  and  Ireland,  in 
any  highway,  street,  or  public  place,  to  search 
any  person  whom  he  may  nave  cause  to  sus]M}ct  of 
cominff  from  any  land  where  he  shall  have  been 
unlawiiilly  in  searoh  or  pursait  of  game,  or  any 


person  aiding  or  abetting  such  person,  and  having 
m  his  possession  any  game  unlawfully  obtained, 
or  any  gun,  part  of  gun,  or  nets  or  engines  used 
for  the  killing  or  taking  game ;  and  also  to  stop 
and  search  any  cart  or  other  conveyance  in  or 
upon  which  such  constable  or  peace  ofi&cer  shall 
have  good  cause  to  suspect  that  any  such  game  or 
any  such  article  or  thing  is  being  carried  by  any 
such  person ;  and  should  there  be  found  any  game 
or  any  such  article  or  thing  as  aforesaid  upon  such 
person,  cart,  or  other  conveyance,  to  seize  and 
detain  such  game,  article,  or  thing;  and  such 
constable  or  peace  ofi&ccr  shall  in  such  case  apply 
to  some  justice  of  the  peace  for  a  summons,  citing 
such  pei*son  to  appear  before  two  justices  of  the 
peace  assembled  m  petty  sessions,  as  provided  in 
the  18  &  19  Vict.  c.  120,  s.  9,  as  far  as  regards 
Engbind  and  Irehmd,  and  before  a  sheriff*  or 
any  two  justices  of  the  peace  in  Scotland;  and 
if  such  person  shall  have  obtained  such  game 
by  unlawfully  going  on  any  land  in  search 
or  pursuit  of  game,  or  shall  have  used 
any  such  article  or  thing  as  aforesaid  for 
unlawfully  killing  or  taking  game,  or  shall  have 
been  accessory  thereto,  such  person  shall,  on 
being  convicted  thereof,  forfeit  and  pay  any  sum 
not  exceeding  5/.,  and  shall  forfeit  such  game, 
^uns,  parts  of  ^uns,  nets,  and  engines;  and  the 
justices  shall  du*ect  the  same  to  be  sold  or  de- 
stroyed, and  the  pi*oceed3  of  such  sale,  vrith  the 
amount  of  the  penalty,  to  be  paid  to  the  treasurer 
of  the  county  or  borough  where  the  conviction 
takes  place ;  and  no  person  who,  by  direction  of 
a  ju>tice  in  writing,  shall  sell  any  game  so  seized, 
shall  be  liable  to  any  penalty  for  such  sale ;  and  if 
no  conviction  takes  place,  the  game  or  any  such 
article  or  thing,  as  aforesaid  or  the  value  tnereof, 
shall  be  restored  to  the  person  from  whom  it  had  been 
seized."  There  have  been  two  cases  upon  the  evi- 
dence necessary  for  conviction  under  this  section ; 
Bi'ovm  V.  Turnrr  (13  C.  B.,  N.  S.  485),  and  Evans 
V.  Botterill  (33 L.  J.  60,  M.  C);  although  in  each  case 
the  evidence  was  held  to  justify  conviction,  it  was 
far  stronger  than  tluit  in  the  present  case.  In 
Brown  v.  Turner  the  four  men  chiirged  were  found 
together  early  one  Sunday  morning  on  the  high 
road.  One  had  rabbits  which  were  recently  killed 
in  his  pocket ;  the  second  had  a  net.  and  his  clothes 
were  marked  with  blood  and  rabbits'  fur;  the 
third  had  sold  a  rabbit  that  morning;  and  the 
fourth  was  very  wet  and  dirty  as  to  clothes  and 
shoes.  The  Court  of  Common  Pleus  held  that  it 
was  not  necessary  to  prove  that  either  of  the  par- 
ties had  been  seen  off  the  high  roiid,  and  that  the 
evidence  was  sufficient  to  convict  the  first  three, 
but  not  the  fourth,  of  the  men  charged.  In  J'Joans 
V.  Boftrrill  the  Court  of  Queen's  IJcnch  affirmed 
that  decision  with  ros|)ect  to  proof  of  being  off"  the 
high  road,  and  held  that  the  justices  might  have 
convicte<l ;  but  the  men  charged  were  found  with  a 
hare  and  rabbits,  besides  stakes  and  nets,  upon 
them.  In  no  case  has  a  conviction  under  this 
section  been  maintained,  unless  ;the  persons 
charged  were  found  to  have  game  in  their  posses- 
sion. Crompton,  J.,  is  reported  to  have  said  in 
the  Queen's  Bench  case,  "  There  is  plenty  of  evi- 
deuce  on  which  the  magistrates  might  have  found 
that  these  parties,  on  whom  both  game  and  nets 
were  found,  were  guilty  of  the  offence  eitlier'  of 
having  been  unlawfully  on  laud  iu  \\vk^^vvA.  vK. 
game,  or  o?  \\«t\''\\\^  w^vA  \*W  \tfi\.>a»  \w  >\v\^bwV>^^ 
taking  gauvo,\iecvv\3L^^i  \t,  *w  \i\>\»  \ns.v*wvv^^^  "^  ^^^^'^ 
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that  the  oiio  was  the  produce  of  the  use  of  the 
other.  The  possessiou  possibly  of  game  without 
the  nets,  or  of  the  nets  without  the  game,  might 
not  lead  to  this  conclusion,  but  the  two  together 
might  very  well  have  justified  the  magistrates  in 
coming  to  an  adverse  conclusion  against  the  defen- 
dants ;  though  I  am  far  from  saying  they  were 
bound  to  do  so/* 

Stone  for  the  respondent. — The  Act  does  not 
require  proof  of  the  actual  taking  of  ^mo  to 
justify  conviction;  and  it  is  sufficient  if  cither 
game  or  an  article  used  for  killing  game  be  found 
upon  a  suspected  person.  Here  the  facts,  taken 
together,  were  quite  enough  to  prompt  the  justices 
to  infer  that  an  offence  had  been  committed  under 
this  section. 

Finder  in  reply. 

Blackburn,  J. — I  confess  I  have  some  doubt, 
but  I  think  there  is  here  just  some  evidence  upon 
which  to  convict  the  appellants.  I  am  inclined 
myself  to  think,  from  the  facts  stated,  that  the  men 
had  used  the  net  for  unlawfully  killing  or  taking 
game.  The  facts  I  rest  my  conclusion  upon  are 
tnc  net  found  upon  them,  which  was  probably 
carried  for  the  purpose  of  use.  This  net  was 
wcttish,  as  if  it  had  been  used  in  the  mist ;  there 
was  evidence  of  their  having  a  lurcher  with  them, 
which  had  been  heard  yelping,  as  if  driving  a  hare 
or  rabbit.  I  wish  to  say  pointedly  that  I  do  not 
consider  success  a  needful  element  of  a  case  for 
conviction.  It  is  sufficient  .if  the  justices  may  infer 
from  the  facts  that  the  person  charged  has  used 
any  of  the  articles  mentioned  for  the  purpose 
of  unlawfully  killing  or  taking  game,  although  he 
may  not  have  killed  or  taken  any. 

Hannen  and  Qua  in,  JJ.,  concurred. 

Judfjtnent  for  respondent. 

Attorney  for  appellants,  Cowdell  and  Orundy. 

Attorney  for  respondents,  Bell,  Steward,  and 
Lloyd. 

Wednesday,  April  24,  1872. 

Second  Coukt. 

Cook  (app.)  i*.  Montagu  (resp.) 

Nuisance — (honer  of  premises — Receiver  of  rents — 

18  cV  19  Vict.  f.  121— 2!)  ^-30  Vict,  c,  90. 

An     order    by    justices    teas     made     against    tJie 

appellant     under    the    Nuisances    Removal   Act 

loo5,  sect.   12,  as    the  owner  of  premises  upon 

ichich  a  foul  and  offensive  privy  existed  so  as 

to  he  a  nuisanc^i.      The  ajypcUant  was  receiver 

of  the  rent  of  the  house  as  agent  of  the  ground 

landlord,  from   a    person   called    Hancock,  who 

held  a  lease  of  the   whole  house  for  twenty-one 

years:    this  kssee   had   underlet   a   j)aW  of  the 

house    to    a    Mrs.   Kingston  as    yearly    tenant. 

The  iwivy  was  within  the  part  of  the  house  let 

to  Mrs.  Kingston,  and  was  used  e^rclusively  by 

her,  Hancock  having  no  acc^^ss  to  it : 

Held,  ujwn  a  case  stated  by  the  convicting  Justices, 

'    that   the   appellant  was  not   the    owner    of   the 

premises  on  which  Oie  nuisance  arose,  tmthin  the 

d*yfinHion  of  the  word  in  sect.  2  of  the  Act  of  1855. 

This  was  a  case  stated  by  three  of  Her  Majesty's 

iustices  of  the  peace  acting  in  and  for  the  city  and 

borough  of  Bath,  in  the  county  of  Somerset,  under 

the  statute  20  &  21  Vict.  q.  4;J,  for  the  purpose  of 

obtaining  the  opinion  of  the  court  on  questions  of 

law  which  arose  as  herei  natter  stated. 

Upon  the  hearing  of  a  certain  complaint,  laid  by 


the  respondent  as  inspector  of  nuisances,  acting 
for  and  under  the  direction  of  the  local  board  m 
health  for  the  said  city  rnd  borough,  asainst  the 
appellant,  and  instituted  under  the  Kuisances 
Bemoval  Act  for  England  1855  (18  &  19  Vict 
c.  121),  and  the  Sanitary  Act  1866  (29  &  30  Yict 
c.  90),  charging  "  that  in  or  upon  certain  pre- 
mises, situate  at  and  being  No.  13,  Union-Ktreet, 
in  the  city  and  borough  of  Bath,  in  the  district 
of  the  said  local  board  under  the  Naisances 
Bemoval  ^ct  for  England  1855,  the  following 
nuisance  exists :  a  foul  and  offensive  privy,  for 
want  of  a  sjphon  pan  and  supply  of  water,  and 
that  the  said  nuisance  is  caused  by  the  act  or 
default  of  you  the  said  Greorge  Henry  Cook ; "  the 
said  parties  being  respectively  then  present,  the 
majority  of  the  justices  present  made  the  follow- 
ing order : 

"  To  Greorge  Henry  Cook,  as  the  owner  of  the 
house  and  premises  situate  at  and  being  No.  13. 
in  Union-street,  in  the  city  and  borough  of 
Bath,  within  the  meaning  of  the  Nuisances  Be- 
moval Act  for  England  1855,  and  to  the  locil 
board  of  health  for  the  said  city  and  borough  of 
Bath,  and  to  his  and  their  servants  and  agent8 
respectively,  and  to  all  whom  it  may  concern : — 

"Whereas  on  the  27th  Feb.,  1871,  complaint 
was  made  before  John  Hulbert,  Esq.,  mayor  of 
the  city  and  borough  of  Bath  aforesaid,  and  one 
of  Her  M^esty*s  justices  of  the  peace,  acting  in 
and  for  the  said  city  and  borough,  by  Heniy 
Graham  Montagu,  inspector  of  nuisances,  actine 
lor  and  by  order  of,  and  on  behalf  of,  the  lociu 
board  of  health  for  the  said  city  and  borough  of 
Bath,  that  in  or  upon  certain  premises,  situate  and 
being  No.  13,  in  Union-street  aforesaid,  in  the 
said  city  and  borough,  in  the  district  under  the 
Nuisances  Bemoval  Act  for  England  1855  of  the 
local  board  aforesaid,  the  following  nuisanoe  then 
eiEisted,  that  is  to  say  :  a  foul  and  offensive  privy, 
for  want  of  a  syphon  pan  and  supply  of  water,  and 
that  the  said  nuisance  was  caused  by  the  act  or 
default  of  the  said  Greorge  Hemy  Cook,  the  owner 
of  the  said  premises. 

"  And  whereas  the  said  George  Henry  Cook,  the 
owner  within  the  meaning  of  the  said  Nuisanoei 
Removal  Act  for  England  1855,  hath  this  day 
appeared  before  us  justices,  being  three  of  Her 
Majesty's  justices  of  the  peace,  in  and  for  the  dty 
and  borough  aforesaid,  sitting  in  petty  sessions 
at  our  usual  place  of  meeting,  to  answer  the 
matter  of  the  said  complaint. 

**  Now  upon  proof  here  had  before  us  that  the 
nuisance  so  complained  of  doth  exist  on  the  said 
premises,  and  is  a  nuisance  injurious  to  health, 
arising  from  the  defective  construction  of  a 
structural  convenience;  and  that  the  same  is 
caused  by  the  act  or  de&ult  of  the  said  George 
Henry  Cook,  as  owner  of  the  said  premises, 
within  the  meaning  of  the  said  Act.  We,  in 
pursuance  of  the  several  Acts  in  this  behalf,  do 
order  the  said  G(eor^  Henry  Cook,  within  fourteen 
days  from  the  service  of  this  order,  or  a  true  copy 
thereof,  to  abate  the  said  nuisance.  And  that  the 
said  George  Henry  Cook  do  within  the  same 
period  effect  and  properly  execute  all  such  struc- 
tural and  other  works  as  may  be  necesaaiT  to 
abate  the  said  nuisance;  and  especiidly  and  for 
the  purpose  of  abating  such  nuisance,  and  to 
prevent  the  recurrence  of  such  or  the  like  nniaanoeb 
we  do  order  that  the  existing  trunk  of  the  aid 
privy,  and  stop   trough,  and  ashlar   drain,  be 
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▼ed,  and  that  a  syphon  pan  and  proper 
y  of  water  and  stoneware  drains  to  connect 
laid  syphon  pan  vrith  the  main  sewer,  be 
ded  as  a  substitute  for  the  privy  and  dniins 
e  said  premises  now  complained  of.  And  we 
rther  order  that  the  said  works  be  performed, 
ted,  and  carried  out  by  the  said  George 
V  Cook,  under  the  direction  and  with  the 
nt  or  approval  of  the  local  board  of  health  for 
ity  ana  borough  of  Bath,  so  that  the  said 
snail  no  longer  be  a  nuisance  or  injurious  to 
h  as  aforesaid.  And  if  the  above  order  for 
ment  be  not  complied  with,  then  we  do 
»rise  and  require  the  said  local  board  of 
b,  from  time  to  time,  to  enter  upon  the  said 
xage  and  premises  No.  13,  in  Union-street, 
le  said  city  and  borough  of  Bath,  and 
re  or  abate  the  said  nuisance,  and  to  do  all 
works,  matters,  and  things,  as  may  be 
sary  for  carrying  this  order  into  full  execu- 
kccording  to  the  Act  aforesaid, 
iven  under  the  hands  and  seals  of  us,  three  of 
Bdajesty's  justices  of  the  peace,  in  and  for  the 
and  borough  of  Bath  aforesaid,  this  Vhh 
1871.  "John  Hulbert,  L.S. 

"Wm.  Hunt,  L.S. 

••Wm.  Thompson,  L.S." 
d  the  appellant  bein^  dissatisfied  with  the 
>rder  and  dolermiuation,  as  l>eing  erroneous 
int  of  law,  pursuant  to  sect.  2  of  the  said 
/C  (20  &  21  Vict.  c.  43)  duly  applied  in  writing, 
te  and  sign  a  case  setting  forth  the  facts  and 
ids  of  such  determination  as  aforesaid  for  the 
m  of  this  court,  and  also  duly  entered  into  a 
nisauce,  as  required  by  the  said  statute  in 
>ehalf. 

)refore  the  said  justices,  in  compliance  with 
tid  application  and  the  provisions  of  the  said 
ie»  stated  and  signed  the  following  case, 
on  the  hearing  of  the  complaint  it  was 
ted  by  both  parties,  and  it  is  the  fact,  that  the 
r,  aldermen,  and  burgesses  of  the  city  of 
acting  by  the  council  of  the  borough,  are  the 
board  of  health  for  the  city  and  borough  of 
and  as  such  are  the  nuisance  authority  within 
mits  of  the  city  and  borough  of  Bath, 
i  the  justices  found  as  facts 
it  there  was  on  the  7th  Feb.  1871,  and  there 
ined  to  be  and  was  on  the  27th  of  the  same 
1  of  February,  being  the  day  on  which  the 
oation  in  the  matter  of  this  complaint  was 
on  the  premises  No.  13,  Union-street,  Bath, 
1  the  district  of  the  local  board  of  health  for 
id  city  and  borough  of  Bath,  a  foul  and  off  en- 
fnvj,  so  constructed  and  in  such  a  state  as  to 
inisance,  and  injurious  to  health. 
\t  by  reason  of  the  defective  construction  of 
•rivy,  and  of  the  trunk,  stop  trough,  and 
*  drain,  respectively  leading  therefrom,  and 
ant  of  a  proper  and  sufficient  supply  of  water 
B  said  privy,  the  said  nuisance  was  likely 
cur  so  long  as  the  defective  construction 
ned  unaltered. 

\t  the  removal  of  the  trunk  of  the  present 
,  and  of  the  stop  trough  and  ashlar  drain, 
le  substitution  therefore  of  a  syphon  pan  and 
rovision  of  a  proper  and  sufficient  volume  of 
falling  from  a  sufficient  height  effectually  to 
the  said  syphon  pan  when  fixed,  and  the 
works  oroered  in  lieu  of  the  trunk,  stop 
hy  and  ashlar  drain,  were  works  needful  to 
the  nuisaooe,  and  prevent  its  recnrrence. 


That  by  an  indenture,  dated  8th  June  1853,  and 
made  between  the  Rev.  John  Allen  of  the  one  part 
and  Richard  Hancock  of  the  other  part,  the  said 
house  and  premises.  No.  13,  Union-street,  Bath, 
had  been  demised  by  the  said  John  Allen  (since 
deceased)  to  the  said  Richard  Hancock,  his 
executors,  administrators,  and  assigns,  for  a 
terra  of  twenty-one  years  from  Midsummer  1853, 
at  a  rack  rent. 

That  on  the  said  7th  and  27th  Feb.  1871,  the 
said  Richard  Hancock  continued  to  be  and  was  the 
lessee  of  the  whole  premises  under  the  said  lease, 
having  for  upwards  of  three  years  then  last  past 
paid,  and  continuing  to  pay,  the  rent  reserved  by 
the  said  lease  to  the  appellant,  who  received  it  as 
agent  for  the  representatives  of  the  said  John 
Allen,  deceased. 

That  on  the  7th  and  27th  Feb.  1871,  and  during 
upwards  of  four  years  then  last  past,  the  said 
Richard  Hancock  had  occupied  the  entrance  or 
shop  floor  only  of  the  said  house  and  premises. 

That  by  a  verbal  agreement  the  said  Richard 
Hancock  had  during  that  time  underlet  the  residue 
of  the  said  house  and  premises  (including  the 
privy  complained  of)  to  one  Mrs.  Emily  Kingston, 
as  yearly  tenant  thereof  to  him  at  a  rack  rent, 
which  she  paid  to  him ;  and  that  on  the  several 
days  aforesaid  she  continued  to  occupy  the 
premises  so  underlet  to  her.  That  the  privy  com- 
plained of  provided  the  only  closet  accommoaatioii 
lor  the  said  Emily  Kingston,  her  family  and  in- 
mates, and  that  the  said  Richard  Hancock  had  no 
access  to  and  did  not  use  it. 

That  in  pursuance  of  directions  j?iven  to  him 
by  the  local  board  of  health  for  the  city 
and  borough  of  Bath,  acting  upon  reports  made 
to  them  by  the  respondent  after  inspecting  the 
condition  of  the  said  privy,  the  respondent  on 
the  7th  Feb.  1871,  caused  due  notice  to  be  served 
on  the  appellant  to  abate  this  nuisance  within 
seven  days. 

And  lastly,  up  to  the  day  of  the  said  complaint 
being  heard  before  the  justices,  no  steps  had  been 
taken  subsequently  to  the  service  of  the  said  notice 
to  abate  the  nuisance  or  prevent  its  recurrence. 

It  was  contended  on  the  part  of  the  appellant 
that  the  alleged  nuisance  did  not  arise  from  either 
the  want  or  aefective  construction  of  any  structural 
convenience,  nor  were  structural  works  required  so 
as  to  render  it  necessary  that  notice  should  be 
served  on  Mr.  Cook,  the  appellant,  who  (it  was 
contended)  was  a  mere  ground  landlord.  That 
the  works  ordered  to  be  performed  and  effected 
were  not  structural  works.  That  Mrs.  Kingston 
the  occupier  and  yearly  tenant  at  rack  rent 
under  Hancock,  was  the  person  by  whose  act, 
default,  permission,  or  sufferance  the  alleged 
nuisance  arose  and  continued,  and  that  as  it  was 
caused  by  her  proximate  act  and  default  she  was 
the  proper  party  to  be  summoned ;  if  not,  then, 
that  Hancock,  as  the  lessee  for  twenty-one  years, 
and  the  receiver  of  the  rent  from  his  tenant  was 
the  "  owner  "  withii^  the  meaning  of  the  said  Acts 
of  Parliament ;  and  that  he,  Hancock,  as  such,  was 
the  proper  person  to  be  summoned.  And  that  he 
had,  by  his  lease,  duly  executed  and  accepted  by 
him,  covenanted  well  and  substantially  to  repair, 
uphold,  amend,  maintain,  cleanse,  and  keep  in 
repair,  during  the  said  term,  the  said  privy,  smks, 
drains,  &o.,  when  and  as  often  as  need  or  occasion 
should  require. 

It  was  contended,  on  the  part  of  the  respondent, 
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that  the  works  to  the  want  of  which  tho  said 
nuisance  was  attributed  were  "  structural  works ;" 
that  the  nuisance  did  arise  from  the  want  or 
defective  construction  of  a  structural  convenience, 
and  that  that  being  so,  the  justices  were  right  in 
making  an  order  against  the  apfiellant  as  the 
"  owner "  within  the  meaning  of  the  Acts  of 
Parliament. 

The  justices  were  of  opinion  that  the  appel- 
lant came  within  the  terms  of  that  part  or  the 
interpretation  clause  of  the  Act  18  &  IP  Vict, 
c.  121,  8.  2,  which  enacts  thai  "  the  word  *  owner ' 
includes  any  person  receiving  the  rents  of  the 
property  in  respect  of  which  that  word  is  used 
from  the  occupier  of  such  pn»perty  on  his  own 
account,  or  as  trustee  or  agent  for  any  other  per- 
son, or  as  receiver  or  sequestrator  appointed  by 
the  Court  of  Chancery,  or  under  any  oraer  thereof, 
or  who  should  receive  the  same  if  such  property 
were  let  to  a  tenant,"  and  that  therefore  under  the 
provisions  of  the  statute  ho  was,  for  the  purj)ose 
of  the  proceedings  before  them,  an  "  owner  '  of  the 
premises. 

The  justices  considered  that  the  works  which 
they  found  to  be  needful  to  abate  the  nuisance  and 
to  prevent  its  recurrence,  and  to  the  want  of 
which  they  found  the  nuisance  to  be  due,  were 
structural  works  within  the  meaning  of  the  Acts, 
and  that  the  nuisance  com])lained  of  arose  from 
the  want  or  defective  construction  of  a  structural 
convenience. 

They  considered  that  as  the  Sanitary  Act  1866 
(29  &  30  Vict.  c.  90,  s.  21,  1st  proviso)  enacts  that 
where  a  nuisance  arises  from  the  want  or  dcfetrtive 
construction  of  any  structural  convenience,  notice 
under  the  section  shall  be  served  on  the  owner  of 


default,  and  amenable  to  the  provifiions  of  tbe 
12th  and  following  sections  of  tlie  Act  18  &  19 
Vict.  c.  121 ;  and  they  made  the  order  upon  tbe 
appellant  hereinbefore  set  forth. 

The  questions  of  law  arising  out  of  the  abore 
statement  for  the  opinion  of  the  court  therefore 
are: 

First.  ^Vhether  the  works  ordered  to  be  effected 
are  structural  works  ? 

Secondly.  Whether  the  appellant  was  the  statu- 
tory **  owner  "  of  the  premises  on  which  the  nai- 
sauce  arose ;  and,  if  so,  whether,  under  the  stated 
circumstances,  he  was,  as  such,  liable  to  an  order 
to  etlect  structural  works  for  the  abatement 
thereof  ? 

Thirdly.  Whether  they  were  correct  in  point  d 
law  in  their  determination,  and  had  power  to  make 
the  said  order  of  the  13th  April  1871  ? 

BalUy    for  the  ap])ellant. — The   justices    hive 
proceeded  against    the    wrong    person.     Bv  the 
Nuisances  Removal  Act  1855  (18  &  19  Vict,  i  lili 
s.  12.  "  In  any  case  where  a  nuisance  is  so  ^smr- 
tained  by  the  local  authority  to  exist,  or  wheic 
the  nuisance  in  their  opinion  did  exist  at  the  tine 
when  the  notice  was  given,  and  although  the  same 
may  have  been  since  removed  or  discontinned.  i* 
in  their  opinion  likely  to  recur  or  to  be  repealed 
on  the  same  premises,  or  any  part  thereof,  they 
shall  cause  complaint  thereof  to  be  made  before  i 
justice  of  the  ]ieac-e ;  and  such  justice  shall  theie- 
upon  issue  a  summons  requiring  the  person  bv 
wliose  act,  default,  permission  or  sufferance,  tk 
nuisance  arises  or  continues;   or  if  such  pena 
cannot  be   found   or    ascertained,    the  owner  v 
occupier  of  the  premises  on  which  the  nnioiMe 
arises,  to  a])pear  before  any  two  justices  in  petty 


the  premises,  the  Legislature  muht  be  taken  to  i  sessions,  assembled  at  their  usual  place  of  roeetiUi 
r.         •  ^_    1  J  .1  _.  .     1  1.    1      111         who  shall  proceed  to  inquire   into  the  said  con- 

plaint  ;   and  if  it  be  proved  to  their  satisfactioi 
that  the  nuisance  exists,  or  did  exist  at  the  Qoe 
the  notice  was  given,  or  if  removed  or  discontinoei 
since  the  notice  was  given,  that  it  is  likely  to  reev 
or  be  repeated,  the  justices  shall  make  an  order  is 
writing  under  their  hands  and     seals    on  sorfc 
person,  owner,  or  occupier,  for  the  abatement  pt 
discontinuance  and  prohibition  of  the  nuisani^ev 
hereinafter   mentioned,  and    A\sl\\   also  make  u 
order  for  the  payment  of  all  costs  incurred  np 
to   the  time  of  hearing  or  making  the  order  fcr 
abatement  or  discontinuance  or  pronibitiou  of  tlie 
miis^ance.'*     By  the  Sanitary  Act  18t>6  (29  k  t*) 
Vict.  c.  90),  which  by  sect.  14  is  to  be  constnud 
as  one  with  the  Act  of  18-">.\  it  is  provided  in  sect 
21  that  *'the  nuisance  authority  or  chief  officer  d 
police  shall,  previous  to  taking  proceedings  be&n 
a  justice  uniler  the  12th  sei^tion  of  the  Kuisance 
Removal  Act  1855,  serve  a  notice  on  the  perranbf 
whose    act,  default,  or    sufferance  tbe    nutsanoe 
arises  or  continues,  or  if  such  person  cannot  Ik 
found  or  ascertained,  on   the  owner  or  occnpiff 
of  the  premises  on  which  the  nuisance  anfief,to 
abate  tlie  same,  and  for  that  purpose  to  execQU 
such    works,    and     to    do    all     such     things   ti 
may     be     necessary     within     a     time    speci&d 
in     the     notice :     Provided,     first,     that    wiiCR 
the  nuisance  arises   from  the  want  or  dcfe«lirt 
construction    of  any    structural   convenience,  or 
where  there  is  no  occupier  of  the  premises,  notife 
under  this  section  shall  be  served  on  the  owner; 


have  intended  that  some  actual  result  should  be 
obtained  from  the  owner,  and  not  that  a  mere 
formal  and  barren  ceremony  should  be  nei-fornied ; 
and  that  it  consequently  must  be  talcen  that  a 
statutory  duty  was  cast  by  the  notice  under  the 
stated  circumstances  upon  the  owner,  and  that  a 
default  in  compliance  with  the  duty  so  cast  upon 
him  was  substantiallv  such  a  default  or  snffenince 
on  the  part  of  the  owner  as  was  (u)ntemplated  by 
the  Nuisances  Removal  Act  (18  it  10  Vict.  c.  121, 
8.  12). 

They  were  further  of  opinion  that  under  the 
stated  circumstances  they  wei-c,  by  the  enactments 
of  the  second  Act,  comiwlled  to  hold  that  the  locjil 
board  of  health  could  onl}'  l(X)k  to  the  owner  and 
not  to  the  occupier,  and  that  they  could  not 
regard  either  the  contents  or  conditions  of  the 
lease ;  and  that  the  fiu*t  that  the  lessee  Hancock 
did  not  actually  o<rcupy  the  jwrt  of  the  house  to 
which  the  privy  was  atkiched.  was  immaterial. 

And  that  as  it  was  proved  to  them  that  the 
ap|)ellant  was  the  receiver  from  Hancock  of  the 
jrents  of  the  premises,  he  was  properly  before  them 
as  owner  within  the  meaning  of  the  statute,  and 
it  was  therefore  competent  for  them  to  deal  with 
him  as  such,  and  that  even  if  it  might  be  possible 
also  to  include  Hanc(K"k.  the  lessee,  witnin  the 
meaning  of  the  word  "  owner"  in  the  interpreta- 
tion clause,  yet  that  they  had  no  power  to  dis- 
charge one  person  from  a  liability  which  they  con- 
sidered to  be  cast  upon  him  by  statute,  bv  reason 
only  that  a  second  person  might  be  equally,  or  in 
some  other  waj,  liaole  to  him. 


_^, secondly,    that    where    the    fierson  causing  tke 

They  were,  tiierefore,  of  opinion  that  t\\e  de-  V  wxxi^aaLwce  cannot  be  found,  and  it  is  dear  tut  thf 
fcndAUt  in   the  case,  the  noTr  ap\>e\W\t,  waa  m  \  w\x\«»Lwv»i  ^*s««  tslv^N.  wssaa  iwsA.  v»atinue  by  the  i* 
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default,  or  sufferance  of  the  owner  or  occupier  of 
the  premises,  then  the  nuisance  authority  may 
itself  abate  the  same,  without  further  order ;  and 
the  cost  of  80  doing  shall  be  part  of  the  costs  of 
executing  the  Nuisances  Bemoral  Acts,  and  borne 
aooordingly."  By  the  interpretation  clause,  sect.  2  of 
the  Act  of  1855,  "  the  word  *  owner '  includes  any 
person  receiving  the  rents  of  the  property  in  respect 
of  which  that  word  is  used  from  tne  occupier  of  such 
nroperty  on  his  own  account,  or  as  trustee  or  agent 
for  any  other  person,  or  as  receiver  or  sequestrator 
^mointed  by  the  Court  of  Chancery,  or  under  any 
mder  thereof,  or  who  would  receive  the  same  if 
*Bach  property  were  let  to  a  tenant."  The  case  of 
Brown  v.  Busaell  (L.  Rep.  3  Q.  B.  251),  was 
decided  upon  the  question  who  was  the  per- 
son by  whose  act,  default,  or  sufferance  the 
nuisanoe  arose  or  continued.  According  to 
■ect.  12  of  the  Act  of  1855,  the  court  held  it 
waa  the  person  under  whose  control,  or  by 
whose  act  the  nuisance  was  continued  or  caused, 
md  according  to  that  decision  the  proper  person 
to  Bommons  would  here  have  been  Mrs.  Kingston. 
Bhe,  too,  was  the  occupier  of  the  premises,  and  the 
•ppellant  was  not  the  receiver  of  her  rent,  and 
therefore  could  not  be  the  owner  within  the 
meaning  of  this  definition : 

Mvelyn  ▼.  Whxchcordy  E.  B.  &  E.  126  ; 

Lady  HoUand  v.  Kensington  Vestry,  3i>  L.  J.  105, 
M.C. ; 

Mourilyan  v.  Lahalmondiere,  1  £.  &  E.  533 ; 

THnkler  v.  Wandsworth  District  Board  of  Works,  2 
Be  G.  A  J.  261. 
Farther,  the  justices  have  no  power  to  order  the 
rabetitution  of  a  water  closet  for  a  privy.  (The 
eonrt  called  upon  the  respondent  to  answer  the 
first  point,  as  to  the  appellant^s  liability.) 

H.  James,  Q.  C,  (withhim  Jfiu'c/*,)  for  respondent. 
— Hancock  was  the  occupier  of  the  house,  and 
the  appellant  received  his  rent  as  agent  for  the 
landlord.  Mrs.  Kingston  was  only  a  weekly 
tenant  of  part  of  the  premises,  and  the  whole 
hooae  was  one  structure  with  a  privy  appurtenant 
to  the  whole. 

Bailey  was  not  heard  in  reply. 

Blackbukn,  J. — I  think  the  justices  have  here 
mistaken  the  person  against  whom  proceedings 
€mpht  to  have  been  taken.  We  need  not  say  any- 
thmg  as  to  other  points  which  the  appellant  might 
cmise.  The  Acts  give  power  to  a  justice  to  sum- 
mon the  owner  of  the  premises  on  which  the 
nuisance  arises.  The  definition  says  "owner" 
Includes  any  person  receiving  the  rents  of  the 
property,  in  respect  of  which  that  word  is  used, 
mnn  the  occupier  of  such  property  as  agent  for 
9BJ  other  person.  I  take  it  that  the  object  of  the 
IiC^^lature  was  to  enable  the  nuisance  authority 
to  come  upon  the  receiver  of  rents,  who  would 
probably  be  a  substantial  person,  in  the  case  of  an 
oocnpier  not  being  worth  the  powder  and  shot. 
Here  the  appellant  did  not  receive  the  rents  from 
the  person  who  occupied  the  part  of  the  premises 
on  ^^ich  the  nuisance  arose,  and  therefore  cannot 
be  included  under  the  word  "  owner  "  so  as  to  be 
liable  to  conviction  upon  these  facts  under  this 
section. 

Hannes  and  Quain,  JJ.,  concurred. 

Judgment  for  appellatU, 

Attom^s  for  appellant,  White  and  Sons,  for 
O.  H.  Cook,  Bath. 

Attorneys  for  respondent,  Dohinson  and  Ooare, 
tor  F.  H.  Moger,  Bath. 


Saturday,  April  27,  1872. 

Second  Court. 

R£G.  17.  Mussett. 

Certiorari — Convi<^ion  for  malicious  injury — ReO' 
sonahle  claim,  of  right — 24  ^  25  Vict  c.  97,  e.  52. 

A  conviction  by  justices,  under  the  Malicious  Injuries 
fo  Property  Act  1861,  cannot  he  brought  up  upon 
a  lorii  of  certiorari  on  the  ground  that  their 
jurisdiction  was  ousted  by  a  m^re  bond  fide  claim 
of  right. 

The  proviso  in  sect.  52,  that  **  nothing  herein  conr 
tained  sludl  extend  to  any  case  whore  the  party 
acted  tuuler  a  fair  cM,d  reasonable  supposition 
that  lie  had  a  right  to  do  the  act  complained  of " 
impliedly  restricts  the  exemption  of  bond  fide 
claims  of  riglU  froin  sunhm-ary  jurisdiction  to 
cases  where  the  justices  are  satisfied  of  ^fairness 
and  reasonable^iess  of  the  claims, 

A  RULE  ul»i  had  on  the  25th  Jan.  last  been  ob- 
tained on  behalf  of  the  defendant  calling  upon  the 
prosecutor,  Alexander  Bean,  to  show  cause  why  a 
certain  conviction,  under  the  hands  and  seals  Df 
John  Watson  Lay  and  George  Edward  Thompson, 
Esquires,  two  of  Her  Majesty's  justices  or  the 
peace  in  and  for  the  countjy  of  Essex,  bcMEtring  date 
the  3rd  day  of  June  1871,  whereby  the  defendant 
was  convicted  for  that  he  on  the  10th  May,  1871  j 
at  the  parish  of  West  Mersea,  in  the  said  county, 
did  unlawfully  and  maliciously  commit  damage, 
spoil,  and  injury  to  certain  growing  grass  then  and 
tnere  growing  on  certain  lands,  the  property  of  the 
said  Alexander  Bean,  by  then  ana  there  tramp- 
ling down  the  same,  thereby  doing  injury  to  tne 
said  Alexander  Bean  to  the  amount  of  1«.,  contrary 
to  the  statute  in  such  case  made  and  provided, 
should  not  be  quashed  for  the  insufficiency  thereof. 

Upon  the  hearing  before  the  magistrates  at 
Petty  Sessions,  it  was  proved  that  the  present 
defendant,  together  with  Samuel  Fullen,  wno  was 
charged  with  nim,  were  on  the  day  alleged  plajring 
cricket  on  a  marsh  belonging  to  the  complainant, 
and  that  they  did  damage  to  the  grass  by  so 
doing.  It  was  proved  that  a  cricket  club  had  paid 
rent  about  thirty  years  ago  for  the  right  to  play 
on  this  marsh,  and  that  at  various  times  leave  to 
play  had  been  given  by  the  occupier  for  the  time 
being.  It  was  also  proved  that  for  nearly  half  a 
century  up  to  the  present  time  rent,  rates,  and 
taxes,  were  paid  by  the  occupier  of  the  said  land 
and  his  predecessor;  also  that  the  defendant 
Pullen  was  convicted  and  fined  upon  the  same 
charge,  under  similar  circumstances,  about  a  year 
before,  and  although  at  his  reauest  a  case  was 
granted  and  drawn  for  the  opinion  of  a  superior 
court  concerning  the  legality  of  that  conviction,  he 
declined  to  go  on  with  ana  abandoned  the  same, 
and  paid  the  costs  thereof.  A  great  number  of 
witnesses  were  called  for  the  ocfence,  who  had 
played  cricket  at  this  place  for  years  without 
naving  obtained  leave  or  paid  rent  to  the  occupier 
or  landlord. 

The  affidavit  of  one  of  the  magistrates  who 
convicted  the  defendants  upon  the  present  occa- 
sion concluded  thus :  "  Under  all  these  circum- 
stances, upon  a  careful  consideration  of  all  the 
evidence  adduced,  we  came  to  the  conclusion  as  a 
matter  of  fact  that  the  said  defendants  did  not, 
nor  did  either  of  them  act  or  consider  they  acted 
under  a  fair  and  reasonable  belief  that  they  had  e. 
light  to  do  the  CMCt  coTnp\Biai^Q\\  ^\A>a^  ^j^^sosr^- 
ment  on  tYio  'ixd  3\m^  \m\i)^^  >xiMKcCYcasiXM^'^  «s^- 
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yicted  the  said  defendants  of  the  said  charge  so 
brought  against  them." 

Denman,  Q.C.  (with  him  B.  E.  Turner)  appeared 
to  show  cause  against  the  rule  on  behali  of  the 
prosecutor;  but  the  court  called  upon  the  other 
side  to  explain  how  a  writ  of  certiorari  could  apply 
to  the  case. 

Browriy  Q.C.  (with  him  Purcell)  argued  for  the 
defendant. — ^The  justices  had  no  jurisdiction  to  de- 
termine this  case.  There  was  a  substantial  and  bond 
fide  claim  of  right  by  the  defendant,  and  there  was 
nothing  to  show  that  what  he  did  was  a  wilful  and 
malicious  act.  In  the  case  of  Rog.  v.  Nannehy 
(B.  B.  &  B.  852),  the  court  upon  certiorari  quashed 
a  conviction  for  non-payment  of  church  rates  upon 
affidavits,  showing  that  the  justices  had  no  reason- 
able ground  for  disbelieving  the  bona  fides  of  the 
defendant's  contention  that  the  rate  was  invalid. 

Blackburn,  J. —  I  should  entertain  no  doubt 
upon  this  matter  even  if  it  were  new,  but  last  term 
this  court  determined  that  the  effect  of  the  pro- 
viso in  sect.  52  of  24  &,  25  Vict.  c.  97  was  to  restrict 
the  application  of  the  general  exemption  of  bond 
fide  claims  of  right  from  the  jurisdiction  of  magis- 
trates ;  the  words  are  "  Provided  that  nothing 
herein  contained  shall  extend  to  anyc^ise  where 
the  party  acted  under  a  foir  and  reasonable  suppo- 
sition that  he  had  a  right  to  do  the  act  complained 
of,  nor  to  any  trespass,  not  being  wilful  ana  mali- 
cious, committed  in  hunting,  fishing,  or  in  the 
pursuit  of  game.**  In  White  v.  Feast  (argued  on 
the  17th  Jan.  last,  20  W.  B.  382),  we  held  that 
these  words  excluded  any  further  implied  excep- 
tion to  the  justices' power  of  dealing  summarily  with 
trespassers  to  land  where  claim  to  title  is  involved. 
It  is  the  business  of  the  justices  who  investigate  a 
charge  under  this  Act,  not  only  to  consider  whether 
the  party  acted  upon  a  real  and  bondfiAie  claim  of 
right,  but  also  whether  the  supposition  of  his  right 
was  fair  and  reasonable ;  and  unless  they  ai*e  satis- 
fied that  the  defendant's  claim  is  fair  and  reason- 
able as  well  as  bond  fide,  their  jurisdiction  is  not 
ousted.  White  v.  Feast  was  a  special  case  stated 
by  the  justices  for  the  purpose  of  raising  this 
point,  and  the  effect  of  it  must  be  to  prevent  a 
conviction  under  this  statute  from  being  brought 
up  upon  this  ground  under  a  writ  of  certiorari. 
Tne  justices  may,  of  course,  raise  the  question  of 
the  propriety  of  their  decision  upon  a  special 
case. 

Mellor  J. — I  am  of  the  same  opinion.  Under 
this  statute  the  justices  must  inquire  whether  a 
bond  fi^ie  claim  of  right  is  fair  and  reasonable,  and 
if  they  doubt,  they  must  state  a  case ;  but  their 
jurisdiction  cannot  be  otherwise  questioned. 

Uule  discharged. 

Attorneys  for  prosecution,  Kmgsford  and 
DormaH. 

Attorney  for  defenC'C,  /.  Keiley. 


April  24  and  May  1,  1872. 
Second  Court. 

Skinner  (app.)  v.  Usher  (resp.) 

Hackty*ij  carrituje  -Plijiwj  for  hire — Stan^Ung  ap- 

pointed^PMic  place— ^l  tj-  2  WiU.  4,  c.  22,  i.  4 — 

6  iJ-  7  Vict.  c.  86,  **.  2,  3,  29,  30,  33. 

2^ie  appeUantt  ^  licensed  driver  of  a  h^ickney  carriage, 

had  beeti  convicted  under  6  Sf  1  Viei.  c.  S6,  8.  '^3, 

^/plying  for  hire  elsewhere  Uuin  ai  some  ttcuvding 


or  pUice  appointed  for  that  purpose.     He  viae  ik 
servant  of  a  cab  proprietor,  who  was  also  tk 
occupier  of  a  public  house  immediately  opposite  t 
the    Putney    railway  station.      In  front  of  tk 
puhlic  house,  and  between  it  and  the  ro<Md,  is  am 
open  piece  of  ground,  part  of  the  land  aitackei 
to  the  public-house,  and  private  property.     Herr 
the  appellant  stood  with  his  master's   cah,  ani 
when  liailed  from  the  station  ctrove   CLcross  the 
street  a}id  picked  up  a-  fare.     This  place  was  met 
appointed  by   the  Commissioners  of  Poliee  <u  a 
standing  for  Jiackney  carriages  under  eeci^  29  ; 
Ht'ld,  upon  a  case  stated  by  the  convicting  magistrai^, 
tluit  thesp  ficts  did  not  constitute  an  offence  under 
this  Act,  and  1  «^  2  Will.  4,  c.  22.  which  is  to  ht 
read  with  it. 
At  the  Police  Court  for  the  Wandsworth   Metro- 
politan  Police   District  on  the  27th   Nov.   1871, 
Robert   Skinner,  a  licensed  driver  of  a  hackoer 
carriage,  hereinafter  called  the  appellant,  appeared 
before  one  of  the  metropolitan  police  magistntci 
to  answer  to  a  summons  which  charged  that  the 
appellant  did  on  the  17th  Nov.  Inst,  at  the  parieh 
of  Putney  in  the  county  of  Surrey,  and  within  the 
metropolitan    police  district,  unlawfully  ply  for 
hire  with  the  said  hackney  carriage  elsewhere  tbao 
at  some  standing  or  place  appointed  for  that  pu^ 
pose.    The  magistrate  convicted  the  appellant  m 
the  penalty  of  Is.  and  2s.  costs ;  whereapon  the 
appellant,  being  dissatisfied  with  that  decisioD  m 
being  erroneous  in  point  of  law,  duly  re<}aired  thi 
magistrate  to  state  for  the  opinion  of  thic  honoa^ 
able  court  the  following  case. 

The  facts  proved  or  admitted  were  as  follon: 
The  appellant  is  the  servant  of  James  YeoBBi 
Clipson,  who  is  a  cab  proprietor,  and  the  occopio' 
of  a  public  house  situate  in  High-street,  Patoej. 
immediately  opposite  to  the  railway  station  of 
the  London  and  South- Western  Railway  there. 

In  front  of  the  principal  entranoe  of  the  oii 
public  house,  and  oetween  the  same  and  the  miii 
street,  is  a  vacant  piece  of  uninclosed  grooBi 
which  is  and  has  usually  been  for  many  yem 
occupied  with  the  said  public  house,  and  is  o|ns 
to  the  street  and  frequented  by  the  public,  bat  ii 
private  property,  and  not  subject  to  any  right  of 
passage  by  them. 

The  said  James  Yeoman  Clipson  has  for  msaf 
years  been  used  to  cause  his  cabs  to  stand  apoD 
the  said  piece  of  uninclosed  ground  ready  for  the 
conveyance  of  passengers. 

On  the  said  17th  Nov.  the  appellant,  by  the 
orders  of  the  said  James  Teoman  Clipsour  ^v** 
in  charge  of  a  licensed  hackney  carria^  nsi^ 
for  the  conveyance  of  passengers,  standing  apoi 
the  said  piece  of  uninclosed  ground.  He  «■ 
hailed  by  a  person  at  or  near  the  said  railwif 
station,  upon  which  he  drove  the  said  carriafi 
across  the  street,  and  took  up  the  person  so  hiu- 
ing  him,  drove  away,  and  after  an  interval  of 
about  twenty  minutes  returned  and  remained 
with  the  said  carriage  upon  the  said  piece  of 
uninclosed  ground,  ready  for  the  conveyance  of 
I)assengers  as  before. 

No  part  of  the  said  piece  of  uninclosed  graoBd 
has  ever  been  ap|X)intea  by  a  lawful  authontv  aet 
standing  whereon  hackney  carriages  may  ply  for 
hire;  but  there  is  a  place  so  lawfully  appointed 
at  a  short  distance  therefrom,  and  in  the  nid 
High-street. 

.      On  behalf  of  the  complainant  it  was  contended 
\  \3k^aki  \Xv^lM:Xji^  ^i^^^^Kktk  tocth  were  evidenoe  efa 
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breach  of  the  provisions  of  the  statute  6  &7  Vict. 
c.  86,  8.  33. 

On  the  part  of  the  appellant  it  was  contended 
that  there  was  no  evidence  of  any  plying  for  hire 
m  a  pubUc  street  or  place,  and  that,  in  order  to 
create  a  breach  of  the  provisions  of  6  &  7  Vict. 
c.  86,  8.  33,  there  must  be  a  plying  for  hire  in  a 
public  street  or  place. 

The  following  were  the  grounds  of  the  magis- 
trate's decision  : — 

1.  That  the  appellant  having  his  carriage  ready 
for  the  convevance  of  passengers  in  a  place  fre- 
craented  bv  the  public  was  a  plying  for  hire, 
although  the  place  was  private  property. 

2.  That  it  was  not  necessary,  in  order  to  con- 
stitute a  breach  of  the  provisions  of  6  &  7  Vict. 
c.  86,  8.  33,  that  there  should  be  a  plying  for  hire 
in  a  public  street  or  place. 

3.  That,  if  it  was  so  necessary,  the  facts  above 
let  forth  disclose  evidence  on  which  it  might  be 
lawfully  found  that  there  was  a  plying  for  hire 
in  a  public  street  or  place. 

If  the  court  should  be  of  opinion  that  there 
was  any  evidence  on  which  the  magistrate  could 
lawfally  convict  the  appellant  of  a  breach  of  the 
provisions  of  6  &  7  Yict.  c.  86,  s.  33,  then  the  con- 
Tiotion  was  to  be  confirmed,  othefrwise  it  was  to 
be  quashed. 

Miward  Clarke  argued  for  the  appellant. — ^The 
section  under  which  the  appellant  was  convicted 
k  6  &  7  Yict.  0.  86,  s.  33,  which  enacts  "  that 
erery  driver  of  a  hackney  carriage  who  shall  ply 
for  mre  elsewhere  than  at  some  standing  or  place 
appointed  for  that  purpose,  or  who,  by  loitering 
or  by  any  wilful  misbehaviour,  shall  cause  any 
obstruction  in  or  upon  anv  public  street,  road 
or  place ;  and  also  every  driver  or  conductor  of 
any  metropolitan  stage  carriage  who  by  loitering 
or  any  wilful  misbehaviour  shall  cause  any  ob- 
stmction  in  or  upon  any  public  street,  road,  or 
place,  or  shall  improperly  delay  such  carriage  on 
any  journey,  or  wilfully  deceive  any  person  in 
reapect  to  the  route  or  destination  thereof,  or  who 
shall  refuse  to  admit  and  carry  at  the  lawful  fare 
any  passenger  for  whom  there  is  room,  and  to 
whose  admission  no  reasonable  objection  is  made, 
or  who  shall  demand  more  than  the  legal  fare  for 
any  passen^r,  or  who,  for  the  purpose  of  taking 
op  or  setting  down  a  passenger,  or  except  in 
oase  of  accicfent  or  other  unavoidable  necessity, 
shall  stop  such  carriage  opposite  to  the  end  of 
any  street^  or  upon  any  plaoe  where  foot  pas- 
sengers usually  cross  the  carriage-way,  or  who 
shall  ply  for  hire  or  passengers  by  blowing  a  horn 
or  by  using  any  other  noisy  instrument,  within 
the  limits  of  the  metropolis  as  defined  by  the  said 
Act  of  2  Will.  4;  and  every  conductor  of  a  metro- 
politan stage  carriage  who  shall  allow  any  person 
hesides  himself,  not  being  the  hirer  or  a  person 
employed  by  such  hirer,  to  ride  on  the  driving 
box ;  and  every  driver  or  conductor  of  any  metro- 
politan stage  carriage  who  shall  smoke  whilst 
meting  in  such  capacity,  after  an  objection  taken 
br  any  person  rioing  in  or  upon  such  carriage ; 
■haQ  iar  every  such  ofience  forfeit  the  sum  of 
201s.''  By  sect.  2,  the  words  "  hackney  carriage  " 
shall  incfnde  every  carriage  (except  a  stage  car- 
riage) which  shall  stand  on  hire  or  ply  for  a  pas- 
senger for  hire  at  any  plaoe  within  the  limits  «f 
the  city  of  London,  and  the  Hberties  thereof,  and 
metropolitan  police  district."  By  sect.  3,  certain 
rorisions of  Ids  2  WiU.  4,c,22,are  extended  and 


applied  to  hackney  carriages  within  the  meaning 
ot  this  Act.     By  sect.  29,  the  commissioners  of 
police  of  the  metropolis  may  from  time  to  time 
appoint  standings  for  hackney  carriages,  and  at 
their  discretion    alter   and  make  regulations  for 
the  same.     By  sect.  30,  '*  No  standing  shall  be  ap- 
pointed  for  hackney  carriages,  either  within  the 
metropolitan  police  district  or  within  the  City  of 
London,  by  virtue  of  this  Act,  or  of  any  other  Act, 
except  in  the  centre  part  of  the  street,  unless  in 
the  case  of  a  street  with  houses  only  on  one  side  of 
such  street."    Amongst  the  provisions  of  1  &  2 
Will.  4,  c.  22,  incorporated  by  sect.  3  of  the  Act  of 
184?3,  are  sect.  4,  "  that  every  carriage  with  two  or 
more  wheels,  which  shall  be  used  for  the  purfK)se  of 
«tanding  or  plying  for  hire,  in  any  public  street  or 
road,  at  any  place  within  the  distance  of  five  miles 
from  the  General  Post  Office,  in  the  City  of  London, 
whatever  may  be  the  form  of  construction  of  such 
carriage,  or  the   number   of   persons  which  the 
same  shall  be  calculated  to  convey,  or  the  number 
of  horses  by  which  the  same  shall  be  drawn,  shall 
be  deemed  and  taken  to  be  a  hackney  carriage 
within  the  meaning  of  this  Act;"  and  sect.  35, 
"That    every    hackney   carriage    which   shall  be 
found    standing    in    any    street    or    place,    and 
having  thereon  any  of  the  numbered  plates  re- 
ouired  by  this  Act  to  be  fixed  on  hackney  carriages, 
shall,  unless  actually  hired,  be  deemed  to  be  plying 
for  hire,  although  such  hackney  carriage  shall  not 
be  on  any  standing  or  place  usually  appropriated 
for  the  purpose  of  hackney  carriages  standing  or 
plying  for  hire."      By  the  latter    part    of   that 
section,  a  driver  shall  forfeit  40«.  for  refusing  a 
fare,  upon  his  failure  at  the  hearing  of  a  com- 
plaint   to    prove    that    he  was    hired  by  some- 
one  else.     In    Case  v.    Storey   (20  L.    T.  Rep. 
N.  S.  618 ;  L.  R.  4  Ex.  319),  the  respondent  was 
the  driver  of  a  hackney  carriage,    standing  on 
the  private  ground  of  a  railway  station,  and  he  re- 
fused to  drive  the  appellant  who  required  him,  the 
appellant  not  having  come  by  train  to  the  station. 
The  court  held    that  he  was  not    liable    under 
sect.  35 ;  for  the  words  "  in  any  street  or  place  " 
in  that  section  must  mean  "  in  any  public  street  or 
road  "  as  used  in  sect.  4.     Reading  these  two  Acts 
together,  as  provided  by  sect.  3  of  6  &  7  Vict.  c.  86, 
sects.  2  and  33  can  only  apply  to  a  driver  who 
shall  ply  for  hire  in  some  public  street  or  place 
elsewhere  than  a  standing  or  place  appointed  for 
that  purpose.     Two  recent  cases,  Clarke  v.  Start' 
ford  (24  L.  T.  Rep.  N.   S.  385) ;  L.  Rep.  6  Q.  B. 
357),  and  AUm  v.  Tnnhridge  (24  L.  T.  Rep.  796 ; 
L.  Rep.  6  C.  P.  481),  have  been  decided  upon 
32  &  33  Yict,  c.  115,  s.  4,  but  they  are  not  in  point 
here.      [The    Attonieij-Geiwral,  —  We    say    they 
are  precisely  in  point.]    They  are  both,  like  Case 
V.  Storey,  charges  of  plying  for  hire  on  the  private 
grounds  of  railway  stations,  but  by  32  &  33  Vict, 
c,  115,  s.  4  "  *  hackney  carriage'  shall  mean  any 
carriage  for  the  conveyance  of  passengers  which 
plies  for  hire  within  the  limits  of  this  Act,  and  is 
not  a  stage  carriage."     Both  courts  observe  upon 
the  omission  of  the  words  "  pubUc  place  "  from  the 
definition  of  the  previous  Acts,  and  Cockbum, 
C.J.,  said  (p.  351^),  '*this  appears  to  have  been 
done  intentionally  and  advisedly."    The  Court  of 
Common    Pleas    in    Allen    v.    Tunbridye  merely 
followed  the  authority  of  the  Queen's  Bench. 

The  Attonh^fy-Qeneral  (Sir  J.  D.  Coleridee  Q,.G.\ 
(with  him  Ar cM'^ald  wa(V  BeoftV^j^,  ^t^^ Vest  'Oos^ 
respondent.    The  dj&&in!doii  oIV^m^sxl<^i  c»sT^&^^^ 
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the  Act  32  &  33  Vict.  c.  115,  is  substantially  the 
same  as  that  in  6  &  7  Vict.  c.  86.  [Blackburn,  J. — 
The  words  are  not  the  same,  and  the  only  question 
is  whether  "  place'*  in  the  earlier  Act  means  "  public 
place."]  The  words  are  simple,  and  there  can  be 
no  ground  for  adding  to  the  definition  the  words 
"  in  some  public  street  or  place,"  which  must  be 
done  to  maintain  the  appellant's  contention.  In 
The  Blackpool  Local  Board  of  Health  v.  Bennett, 
(4  H.  &  N.  1'27),  the  Court  of  Exchequer  interpreted 
the  same  words  in  a  bye-law  according  to  the  res- 
pondent's view.  By  allowing  the  appellant  to  ply 
for  hire,  Mr.  Clipson  would  obtain  au  unaue 
advantage  over  other  cab  proprietors. 

Clarke  in  reply. 

Cur.  adv.  vidt. 

May  1st. — Blackburx,  J.  delivered theiudgment 
of  the  court.  (Blackburn,  Hannen,  and  Quain  JJ.) 
[After  stating  the  facts.]  The  magistrate  expressed 
his  opinion,  which  however  he  has  submitted  to  our 
consideration,  that  this  was  a  plying  for  hire  in  a 
public  street  or  place.  It  is  obvious  that,  if  the 
appellant  were  liable  to  a  penalty  on  that  account, 
we  should  have  to  affirm  the  conviction ;  but  what 
we  think  is  that  the  Legislature  did  not  intend,  in 
the  year  1843,  to  prohibit  what  the  appellant  did 
in  this  case,  and  did  not  consider  such  a  proceeding 
a  plying  for  hire  in  a  public  place.  There  are  three 
Acts  of  Parliament  on  the  subject ;  the  first  is 
1  &  2  Will.  4,  c.  32,  but  wo  need  not  consider  the 
effect  of  the  words  used  there ;  the  Court  of  Ex- 
chequer has  decided  in  Caiie  v.  Storey  that  the 
words  "  any  street  or  place,"  in  sect.  35,  must  refer 
only  to  a  public  street  or  road,  as  used  in  sect  4. 
That  decision  is  binding  on  us  unless  strong 
grounds  can  be  shown  for  coming  to  a  different 
conclusion ;  we,  however  agi*ee  with  that  decision, 
and  we  think  that  the  Act  refers  only  to  plying  for 
hire  in  a  public  street  or  road.  Then  came  the  Act 
6  &  7  Vict.  c.  86,  under  which  this  conviction  took 
place.  It  incorporates  some  of  the  provisions  of 
the  former  Act,  but  it  varies  the  definition  of  a 
hackney  carriage;  by  the  former,  every  carriage 
which  shall  be  used  for  the  purpose  of  standing 
or  plying  for  hire  in  any  public  street  or  road,  at 
any  place  within  the  distance  of  five  miles  from 
the  (ieneral  Post-office,  shall  be  deemed  and  taken 
to  be  a  hackney  carriage;  by  the  latter  Act 
"hackney  carriage,"  shall  include  every  car- 
riage which  shall  stand  on  hire  or  ply  for  a  pas- 
senger for  hire  at  any  place  within  the  limits  of 
the  City  of  London,  and  the  liberties  thereof,  and 
metropolitan  police  district.  We  think  that  this 
second  Act  was  not  intended  to  alter  the  definition 
of  "place"  at  all,  but  merely  extended  the  limits 
of  the  application  of  the  Act  from  five  miles  round 
the  fost-offico  to  the  whole  of  the  metropolitan 
police  district.  If  that  be  once  clear,  the  meaning 
of  the  Act  seems  to  follow;  by  the  33rd  section, 
every  driver  of  a  hackney  carnage  who  shall  ply 
for  hire  elsewhere  than  at  some  standing  or  place 
appointed  for  that  purpose  shall  forfeit  the  sum  of 
20x.  Taking  "  place  "  m  the  definition  of  hackney 
carriage  to  mean  public  place,  this  section  must  make 
a  driver  liable  only  if  he  plies  for  hire  on  some 
public  ground  other  than  a  cab  stand,  and  the 
place  on  which  the  appellant's  cab  was  standing 
would  not  bo  such  as  the  Act  contemplateiL 
Drivers  who  stand  and  ply  at  railway  stations, 
or  upon  ground  belonging  to  private  persons,  are 
not  liable  under  the  33rd  e^ion.  ThiB  is  con- 
Srmt'd  by  the  enacCmout  in  sect.  ViO,  lUai  no  ^uwiiOl- 


ing  shall  be  appointed  except  in  the  centre  paxt  of 
a  street,  unless  in  the  case  of  a  street  with  doumi 
only  on  one  side.  We  cannot  read  this  section, 
unless  with  our  interpretation  of  place,  to  meu 
anything  but  a  j>08itive  prevention  of  any  plving 
for  hire  at  a  railway  station.  We  cannot  be&eve 
that  the  Legislature  ever  intended  by  a  side  wind 
and  incidentally,  to  put  an  end  to  the  custom  for 
cabs  to  wait  for  passengers  at  railway  station. 
An  argument  has  been  used  to  the  effect  that,  l^ 
this  construction  of  the  statute,  the  owner  of  tw 
appellant's  cab  gets  an  unfair  advantage  over  other 
owners  and  drivers  who  have  not  private  groandf 
so  conveniently  situated ;  but  that  may  well  be  s 
matter  which  the  Legislature  has  left  to  public 
competition,  and  I  do  not  think  we  are  bound  to 
provide  otherwise.  It  has  also  been  said  tint 
our  decision  in  Clarke  v.  Stanford  is  iB* 
consistent  with  our  opinion  in  this  -  cam; 
but  we  still  consider  that  case  was  rightly 
decided.  The  question  ndsed  was  apes 
another  and  a  later  Act,  and  the  wcirai 
useil  to  define  a  hackney  carriage  in  that  Act— the 
32  &  33  Vict.  c.  115,  s.  4 — are  dmerent  from  thoM 
in  this  Act.  They  are,  "  Hackney  carriage  shil 
mean*' — not  include,  as  here — "any  carriage  for 
the  conveyance  of  passengers  which  plies  for  Imt 
within  the  limits  of  this  Act ;  "  there  is  notlmf 
about  standing  places,  either  public  or  privatei  ii 
the  definition  of  offences,  ana  the  conviction  mi 
obviously  right.  The  result  is,  that  our  judgmeit 
is  for  the  appellant. 

Conviction  quaJtei 

Attorney  for  appellant,  W.  A.  WiUougkbjf,  k 
H.  B.  Jones f  Wandsworth. 

Attorney  for  respondent,  the   Solicitor  to  iit 
Croion. 


Tliursday,  May  9,  1872. 
Campbell  v.  East  London  Waterwoees. 

Statuton/  duty  to  supply  xcater — Exemption  fnm 
Uahility— 10  Vict.  c.  17,  s.  38 ;  16  J-  17  FiA 
c.  cl^vi.,  ss.  62  and  79. 

Sect.  7j'  of  the  East  London  Watencorks  Ad  1BA 
provides  that  tlie  co^ttpany  shall,  at  the  request  <f 
an  owner  or  occupier  of  any  premises  sitwUs  ti 
or  adjoining  any  street  in  which  auu  main  v 
service-nipt^  of  the  company  is  or  shcSl  be  UH 
and  IV no  requires  a  supply  of  vfoter,  afford  i 
supply  of  water.  The  plaintiff  declared  tcpoa  (ids 
section,  and  stated  that  lie  teas  stich  an  omtr 
and  occupier,  and  that  he  requested  and  f*- 
qu  ired  a  supply  of  water  ;  hat  notwithstanding  Of 
fulfil inn\t  ofaU  conditions  tlie  defendant  trroHtf- 
fully,  improperly,  and  negligently  made  defm 
in  affording  to  the  jylaintif  the  said  suppljf,^^ 
reafinn  whereof  he  was  unable  to  extingniiii  a  jof 
which  destroyed  his  premises.  The  dtfendaidt 
pleaded  tliat  the  said  main  or  service  pipe  had  a 
certain  fire-plug  properly  fijced  in  it,  ami  thai  tlf 
said  fire-plug  was  opened  for  the  pnri}Ose  ofsnf 
plying  water  for  eAiuguishing  another  fire,  vhitk 
was  the  cause  of  d*fault.  They  also  pleaded  th^ 
they  were  prevented  from  affording  the  said  **Jfp^9 
of  water  from  unavoidable  cause  or  ctccident. 

Hrld,  upon  demurrer  that  the  former  of  thesi  <■• 
pleas  was  good,  but  that  the  latter  icas  bad. 

In  this  case  the  plaintiff  demurred  to  two  cl  Ai 
defendant's  pleas. 
\     T\i^  %k£^\;  cx^>iTi\»  c>l  ihe  declaratioii  atated  tiM 
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after  the  passing  and  coming  into  operation  of  the 
East  London  Waterworks  Act  1853,  the  plaintiff, 
being  an  owner  and  occupier  of  premises  adjoining 
a  certain  street  in  whicn  a  mam  or  service  pipe 
of  the  defendants  was  laid,  required  a  supply  of 
water  by  measure  for  puq)08es  other  than  the 
purposes  in  respect  of  which  rates  in  the  said 
statute  are  provided  or  limited,  and  requested  the 
defendants,  in  accordance  with  the  provisions  of  the 
said  statute,  to  afford  him  a  supply  of  water.  And 
the  plaintiff  said  that  although  all  conditions  were 
folfitled  necessary  to  entitle,  and  nothing  happened 
to  disentitle,  and  there  was  nothing  to  disentitle 
the  plaintiff  to  have  the  defendants  afford  to  him 
the  supply  of  water,  and  keep  him  supplied  with 
the  same ;  yet  the  defendants  wrongfully,  impro- 
perly, and  negligently,  and  in  violation  of  the  pro- 
visions of  the  statutes  in  that  behalf  made  and 
provided,  made  default  in  affording  to  the  plain- 
tiff the  said  supply  of  water,  and  in  keeping  him 
supplied  with  the  same,  and  left  him  ansupplied 
with  the  same,  and  by  reason  thereof  the  plamtiff 
wms  unable  to  obtain  water  to  extinguish,  and  was 
imable  to  extinguish,  a  fire  which  extended  to  and 
wu  burning  on  the  plaintiff's  said  premises ;  and 
by  reason  of  the  same  the  premises,  sheds,  build- 
ings, pntperty,  and  goods  of  the  plaintiff  which  were 
then  upon  the  said  premises  were  damaged,  burnt, 
and  destroyed.  And  the  plaintiff  was  otherwise 
greatly  damnified  and  injured. 

The  defendants  pleaded  to  this  first  count, 
fourthly,  that  the  said  main  or  service  pipe  had  a 
certain  fire  plug  properly  fixed  in  it,  and  that  the 
said  fire  plug  was  opened  tor  the  purpose  of  supply- 
ing water  for  extinguishing  a  fire  which  had  broken 
oat  in  certain  premises  adjoining  the  street  in 
which  the  said  main  or  service  pipe  was,  which  was 
the  cause  of  the  default  in  affording  to  the  plaintiff 
the  said  supply  of  water  in  the  said  first  count 
complained  oi. 

The  defendants  pleaded  to  this  same  first  count, 
fifthly,  that  they  were  prevented  from  affording 
Uie  said  supply  of  water,  from  unavoidable  cause 
or  accident. 

The  plaintiff  demurred  to  the  fourth  plea,  on  the 
ground  that  it  was  no  answer  to  the  charge  of 
neglig^ice  and  improper  conduct ;  and  that  it  did 
not  show  an;^  valid  excuse  for  the  breach  of  the 
statutory  obligation  disclosed  in  the  first  count. 

The  plaintiff  demurred  to  the  fifth  plea  on  the 
grounds  that  it  did  not  deny  negligence,  but  on  the 
oontrary,  admitted  it ;  and  that  unavoidable  cause 
or  accident  was  no  excuse  for  not  performing  the 
Btatntonr  obligation  disclosed  in  the  first  count. 

The  defendants'  points  were :  First,  That  the 
fborth  plea  was  good  because  the  Water  Works 
Glauses  Act  1847,  which  is  incorporated  with  the 
'  East  London  Waterworks  Act  1853,  exempts  the 
defendants  from  all  liability  for  a  non-supply  of 
water,  arising  out  of  the  circumstances  mentioned 
in  the  plea ;  secondly,  that  the  fifth  plea  was  good, 
inasmuch  as  the  exemptions  mentioned  in  the  plea 
apply  to  a  supply  of  water  under  section  79 ;  and 
wirJuy,  that  the  declaration  disclosed  no  grounds 
'  of  action  against  the  defendants. 

Sir  G.  aonyman,  Q.C.  (with  him  Cohen)  argued 
for  the  "pliuntiff : — By  sect.  79  of  the  East  London 
Waterworks  Act  1853  (16  &  17  Vict.  c.  clxvi.)  it  is 
enacted  '^  that  the  company  may,  at  their  own  in- 
stance^ and  shall  at  the  request  of  any  owner  or 
oocapier  of  any  premises  situate  in  or  adjoining 
angr  atreet  in  whudi  any  main  or  service  pipe  (3 


the  company  is  or  shall  be  laid,  and  who  requires  a 
supply  of  water,  by  measure,  for  purposes  other 
than  the  purposes  in  respect  of  wnicn  rates  are 
by  this  Act  provided  or  limited,  and  by  means 
of  communication  pipes,  and  other  necessary 
and  proper  aj)paratus  to  be  provided,  laid, 
and  maintained  at  the  cost  of  the  person  re- 
quiring such  supply,  afford  a  supply  of  water 
by  meter,  or  other  fit  and  sufficient  instru- 
ment or  mode  for  measuring  and  ascertaining  the 
quantity  of  water  so  supplied,  and  may  charge  for 
such  supply  not  exceeding  "  certain  rates  therein 
contained.  The  fourth  plea  is  no  answer  to  the 
negligence  imputed  by  the  declaration ;  for  although 
the  fire-plug  might  be  properly  fixed  and  properly 
opened  for  the  purpose  alleged,  it  might  have  been 
consistently  with  the  plea  improperly  and  neg- 
ligently left  open  after  the  alleged  purpose  was 
accomplished.  [Blackbu&n,  J.— ^he  plea  alleges 
that  the  opening  of  the  plug  was  the  cause  of 
default ;  if  it  turns  out  otherwise,  the  issue  upon 
the  plea  will  be  in  the  plaintiff's  favour.]  At  all 
events  the  imputed  negligence  is  not  answered  by 
the  fifth  plea.     [Stopped  by  the  court.] 

Pollock,  Q.C,  (with  him  Lanyon)  for  the  defend- 
ants.— The  fourth  plea  is  founded  upon  the 
Waterworks  Clauses  Act  1847  (10  Vict.  c.  17), 
s.  38,  which  enacts  ihat  the  ''undertakers,  at  the 
request  of  the  town  commissioners,  shall  fix 
i)roper  fire  plugs  in  the  main  and  other  pipes 
belonging  to  them,  at  such  convenient  distances, 
not  being  more  than  the  prescribed  distance,  or  if 
no  distance  be  prescribed,  not  more  than  100 
yards  from  each  other,  and  at  such  places  as  may 
be  most  proper  and  convenient  for  the  supply  of 
water  for  extinguishin^j;  any  fire  which  may 
break  out  within  the  hmits  of  the  special  Act, 
and  also  upon  sect.  42,  "  the  undertakers  shall  at 
all  times  keep  charged  with  water,  under  such 
pressure  as  aforesaid,  all  their  pipes  to  which  fire 
plugs  shall  be  fixed,  unless  prevented  by  frost, 
unusual  drought,  or  other  unavoidable  cause  or 
accident,  or  during  necessary  repairs,  and  shall 
allow  all  persons  at  all  times  to  take  and  use  such 
water  for  extinguishing  fire,  without  making 
compensation  for  the  same.*'  These  sections  im- 
pose upon  the  det'endents  and  all  undertakers  a 
public  duty  which  overrides  all  private  contracts. 
Section  62  of  the  private  Act  1863,  supports  the 
fifth  plea;  "provided  always  that  the  company 
shall  not  be  liable  to  any  penalty  for  not  laying 
down  any  such  main  pipe  or  communication  pipe, 
if  they  be  prevented  so  doing  by  any  unavoiaable 
cause  or  accident,  or  for  not  supplying  water  if 
the  want  of  such  supply  arise  from  frost,  unusual 
drought,  or  other  unavoidable  cause  or  accident." 
[Blackburn,  J. — This  plea  would  be  proved  by 
establishing  any  unavoidable  cause  or  accident 
whatever,  but  the  section  exempts  the  company 
only  from  a  cause  or  accident  ejiisdem  gen^n^a 
with  frost  and  drought.] 

Blackburn,  J. — i  think  the  fourth  plea  is  a 
good  answer  to  the  first  count  of  the  declaration, 
but  the  fifth  plea  is  too  general,  and  cannot  be 
supported. 

Mellor  and  Lusn,  J.  concurred. 
Judgment  for  defendants  o?i  the  fourth  plea, 
and  for  plaintiff  on  the  fifth  plea. 

Attorneys  for  the  plaintiff,  Cooinbe  and  Wain- 
wright. 

Attorneys  for  the  deiCeadaAiVA)  "Bltc^m^TioXfnjrKw- 
pie  and  Drake. 
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Friday,  March  8.  1872. 

Attorney-General  v.  Stewart. 

Charity — Scheme  cy  pros — Application  to  restore 
money  to  oritjinal  purpose. 

WJien  a  scheme  for  the  regulation  of  a  charity  has 
been  settled  by  a  decree  of  the  court ,  and  acted 
upon  for  a  number  of  years,  no  alteraiion  will 
be  made  in  the  scheme,  excejd  upon  the  clearest 
evidencp  that  yrecU  benefit  will  result  from    the 
change. 
Money  was  subscribed  in  180P  to  provide  a  Gaelic 
service  in  London  for  Highlatuiers  **  who  could 
not  speak  English.*      An  information   iras  filed 
in  1827,  and  in  1830  a  decree  was  made  confirm- 
ing  a  schetne  by  xohich  the  money  was  applitd  in 
payment  of  a  ch*rgyman  irho  conducted  a  Gaelic 
service  in  Lfjndnn  until  1844,  tchen  he  resigned. 
On   a   reference   being   made   to   the   muster,   he 
found  in  18-k)  that  a  fit  and  proper  person  could 
not  be  found  to  undertake  the  duty:  that  Gaelic 
preaching  was  not  required  or  desired  in  London: 
a7id  he  approvfd  a  seheme  for  the  application  of 
th^    mont^y    in  fdwnting  Seotch   children  at  the 
C  d"'lo,iian   Anjlum.      The    masters   report   ivas 
rtnijinnt'd  by  d*'i:r'-t\  and  the  money  was  applied 
nrrnrdimjly    until    lh71.      A    petition  was   then 
jn'ftft*nt''d  {in  th*'  it'll f,  and  alno  under  52  Gen.  M, 
r.  101.)  hy  thr^'e  Hi'ihhmdt'rs  residing  in  London, 
tillegiug  that  a  fit  and  proper  person  cauld  nowbe 
f'niDid  to  conduct  n  G'i*'lic  Sf^rdce,  and  praying 
that  fh**  mo  Iff  If  tthouhl  he  tto  a}tplied. 
Held,  that  th»'  uion^y  lituttf  be  considered  as  raised 
for  thp   hf'uefit   of  thost*.  *' who   c^ndd  not  speak 
Emillsh  sHiHrlfntlif  to  '-'tttud  an  Enqllah  svrcice 
with  pr(fit :"  And  no  evidenc*'  having  been  given 
of  tht're  bflug  any  ttuch  p*'rsons  in  L^judou,  and 
thf  Aftnrut'y '  Gt'nrral   opposing   the   application, 
thn  rnurt   r'fusod  to   make  any  alteration  in  the 
srht-nu*. 
This  was  a  petition  presented  in  the  above  suit, 
and  :ilso  un«ier  Sir  S.  Romilly's  Act  (52  Geo.  3, 
c.  lOl),  with   retVronce  to  the  appli(»itiou  of  the 
inconu*  of   a   fund   wliich    was   raised   under  the 
followinaj  ciii'miistiinco.**. 

In  180V»  ti  subscription  was  opone<l  "for  tlie 
purpo^je  of  providing  a  place  of  public  worship  in 
London,  for  persons  coming  fmm  the  Highlands 
of  Scotl.nid  who  could  not  speak  English,  where 
divine  service  sh(>ul<i  be  performed  in  the  Gaelic 
langu»u«*."  A  larp«  sum  was  subscribed,  and 
from  isli*  ret  l«*j*2  the  income  was  applied  in  sup- 
port of  a  Gaelic  s<.*r\  ice  in  London.  The  arrange- 
ments then  broke  down,  and  the  money,  which  at 
that  time  amouuteil  to  £'27i»0  was  invested  in 
exchcfpier  bills  by  D.ivid  Stewart  and  Archibald 
Campbell. 

In  1827  an  information  was  filed  by  the  Attor- 
ney-Genernl  with  n^ferenco  to  this  fund,  and  by 
the  decree  the  monoy  was  onlered  to  be  paid  into 
court,  and  a  refcn-nce  was  ina<le  to  the  master  to 
approve  of  a  scheme  for  the  application  of  the 
fund  to  the  purpose  for  which  the  same  was 
subscribed,  or  as  near  thereto  as  circumstances 
would  admit. 

The    master,    by    his    report   dated   the    15th 
Jane  />•>•.  t'aiiiul  tlud  tlie  Reverend  John  Ije«««,  a  I 
dei'gyumv  '>/'  t/ie  church  of  Scotland,  tVic  t^VkovA-  \ 


master  of  the  Caledonian  Asylum,  who  ma  wdl 
acquainted  with  the  Graelic  language,  and  a  man  of 
high  character,  had  entered  into  an  arrangement 
with   the  persons  composing  the    committee  ol 
management  of  the  Scotch  church  in  Chadwdl- 
street.  Spa  Fields,  whereby  the  said  committee  had 
agreed  to  grant  to  the  said  John  Lees  the  use  of 
the  said  church  every  Sunday  afternoon  at  three 
o'clock,   for  the   purpose    of    performing   divine 
service  in  the  Gaelic  language,  in  conaidention  of 
the  said  John  Lees  paymg  to  them  the  sum  of 
£20  per  annum,  towards  the  ezpensea  of  the  sud 
church  :  and  he  also  found  that  the  then  relators 
and  also  the  defendant  Alexander  Fraser,  who  wai 
one  of  the  original  subscribers  to  the  said  fond, 
conceived  that  as  the  said  fund  was  not  sufficient 
for  the  purpose  of  a  chapel  and  payment  of  a 
salary  of  a  clergyman  for  the  special  purpose  of 
having  divine   service    in   the    Gaelic  ~  language 
|)erformed    therein,    that    performance    of    sua 
service  in  the  Gaelic  language  on  every  Sunday 
afternoon  was  the  nearest  approach  that  ooold  be 
made  towards    effecting  the  object   of  the  said 
original  subscription,  and  would  accomplish  it  so 
far  as  the  limited  means  then  applicahle  to  the 
purpose  would  allow  it  to  be  done.     It  was  farther 
found  that  the  then  relators  proposed  the  foUow- 
ing    scheme    for    the  application    of    the  fhndi 
Hubscrilied,  that  is  to  say,  that  the  said  ezcheqiur 
bills  should  be  sold,  and  that  the  produce  of  sock 
sale  and  the  sum  of  2652.  10«.  \ld.  cash  thenxi 
the  bank  in   the  name  of  the  said  AocountSBt- 
General  in  trust  of  the  said  cause,  after  the  pay- 
ment of  the  costs,  charges,  and  expenses  of  tk 
said   suit  should  be  laid  out  in  the  purchase  ef 
"M.  |)er  cent.  Reduced  Annuities  In  the  name  of  die 
said  Accountant- General  in  trust  in  the  said  caaie; 
and  that  tbe  dividends  to  arise  therefrom  should 
be  from  time  to  time  paid  by  the  said  Acconntant- 
General  to  the  said  John  Lees  so  long  as  he  shoold 
perform  divine  service  in  the  Gaelic  language  in 
the  said  church  in  Chadwell-street,  and  that  the 
master  had  considered  of  the  said  proposed  schemei 
and  did  approve  thereof. 

By  two  onlers  made  in  this  suit,  and  dated  the 
11th  June  1830  and  the  21st  of  June  1890.  the 
report  of  the  master  was  confirmed,  and  the 
dividends  on  the  fund  were  ordered  to  he  paid  to 
the  Rev.  John  Lees  until  further  order. 

The  Rev.  John  Lees  accordingly  received  tbe 
income  of  the  fund,  and  Gaelic  service  wai 
regularly  conducted  in  London  by  him  until  IM 
when  he  resigned  the  office. 

No  other  person  having  been  found  to  succeed 
him,  a  petition  was  presented  in  184>5  by  tbe 
relators  in  the  suit,  ana  by  an  order  made  on  their 
petition  it  was  referred  to  the  master  to  approve 
of  a  fit  and  proper  person  to  perform  divine  serrioe 
in  the  Graelic  language  in  toe  room  of  the  Bev. 
John  Lees,  and  to  approve  of  a  new  scheme. 

The  master,  by  his  report  dated  the  17th  June 
184-<>,  made  in  pursuance  of  the  last  mentioned 
order,  found  that  he  had  caused  advertisements 
for  a  preacher  to  be  inserted  in  papers  both 
English  and  Scotch,  but  no  applications  had  been 
received  in  consequence  of  such  advertisements; 
and  various  inquiries  having  been  made  of  those 
supposed  to  be  able  to  give  information  as  to 
persons  qualified  for  the  situation  without  sncoesB, 
It  was  the  opinion  of  the  relator  James  Alexander 
SimMson  that  no  clergyman  could  be  found  vbo 
^o\]i<\  \m!^T\akA  \bA  ^ro^^osed  i^pointment.    And 
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the  master  found  that  it  did  not  appear,  from  past 
experienoe,  that  Gaelic  preaching  was  required  or 
desiped  in  London,  for  during  the  time  that 
Graelio  was  preached  in  the  chapel  in  Cross-street, 
then  some  years  ago,  not  more  that  half  a  dozen 
persons  on  an  average  attended,  and  that  before 
the  removal  took  place  to  the  National  Scotch 
Church,  in  Begent-square,  the  Gaelic  language 
ceased  to  be  preached,  and  the  said  master  found 
that  after  the  removal  to  the  latter  place  there 
were  still  very  few  who  attended  to  hear  the  Graelic 
service,  sometimes  not  more  than  three,  and  that 
there  were  very  few  persons  in  England  who  then 
spoke  or  understood  Graelic  so  as  to  induce  them 
to  attend  to  hear  divine  service  in  that  langua^, 
and  he  found  that  the  Caledonian  Asyum,  which 
was  incorporated  in  1815,  for  supporting  and 
educating  the  children  of  soldiers,  sailors,  and 
marines,  natives  of  Scotland,  who  had  died  or 
been  disabled  in  the  service  of  their  country,  and 
of  indigent  Scotch  parents  resident  in  London  not 
entitled  to  parochial  relief,  formerly  received  only 
boys,  but  the  charity  had  since  been  extended  and 
there  were  then  34  girls,  and  plenty  of  room  and 
accommodation  for  more,  and  it  would  be  very 
desirable  that  the  dividends  on  the  fund  in  court 
in  the  said  cause,  should  be  applied  in  aid  of  the 
Caledonian  Asvlum  and  the  extension  of  its 
charity,  the  children  being  all  those  of  natives  of 
Scotland  who  were  strictly  educated  in  the  religion 
of  the  Scotch  church.  And  the  master  found  that 
there  was  then  standing  in  the  name  of  the 
said  Accountant-General  m  trust  in  the  cause,  to 
the  account  of  the  AUamey-Oejieral  v.  Stewart 
(Gaelic  Chapel)  in  Reduced  Annuities  33102.  17«. 
lOd.,  and  in  cash  150  15.  9d.,  and  it  had  therefore 
been  proposed  before  him  on  the  part  of  the  said 
relators,  that  in  approving  of  a  new  scheme  for 
the  future  application  of  the  trust  fund,  he  should 
approve  of  the  dividends  payable  in  respect 
thereof  being  applied  for  and  towards  the  cluun- 
table  purposes  of  the  Caledonian  Asylum  for 
snpporting  and  educating  the  children  of  soldiers, 
sailors,  and  marines,  natives  of  Scotland,  who  had 
died  or  been  disabled  in  the  service  of  their 
conntry,  and  of  indigent  Scotch  parents  resident 
in  London  not  entiUed  to  parocnial  relief:  and 
having  considered  the  said  proposal,  he  was  of 
opinion,  and  found  that  a  fit  and  proper  person  to 
perform  divine  service  in  the  Gaelic  language,  in 
the  room  of  the  said  John  Lees,  could  not  be 
found ;  and  he  therefore  approved  of  the  following 
new  scheme,  corresponding  as  nearly  as  possible 
nnderall  the  circumstances  to  the  purpose  for  which 
said  subscriptions  were  originally  raised,  for  the 
future  application  of  the  said  trust  fund,  that  was 
to  say,  that  the  dividends  in  respect  of  the  said 
8310/.  178.  lOd.  Reduced  Annuities  should  in 
fature,  until  further  order  of  this  honourable  court, 
be  applied  for  and  towards  the  better  providing 
religious  and  general  education,  and  instruction, 
under  the  direction  of  the  Corporation  of  the 
Caledonian  Asylum,  of  the  children  supported  by 
that  Institution. 

Bv  an  order  made  in  the  suit,  on  the  26th  June 
1846,  on  the  petition  of  the  relator,  James  Alex- 
ander Simpson,  it  was  ordered  that  the  master's 
report,  dated  the  17th  June  1846,  be  confirmed. 
And  it  was  ordered  that  the  scheme  by  the  said 

ax>rt  approved  of,  be  adopted  and  ct^rricd  into 
ect,  and  after  providing  for  the  payment  of  the 
costs  as  therein  mentioned,  it  was  ordered  that  the 
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dividends  to  accrue  due  on  the  said  sum  of  3310Z. 
17tf.  lOcL  Beduced  Annuities  should  from  time  to 
time,  as  and  when  the  same  should  accrue  due,  be 
paid  to  the  treasurers  of  the  Caledonian  Asylum, 
for  the  time  bein^,  to  be  applied  by  them  or  him 
towards  the  charitable  purpose  of  the  said  Caledo- 
nian Asylum,  for  and  towards  the  better  providing 
religious  education  and  instruction,  under  the 
direction  of  the  Corporation  of  the  Caledonian 
Asylum  for  the  children  supported  by  that  insti- 
tution. 

In  pursuance  of  the  last-mentioned  order  the 
income  of  the  fund  was  paid  to  the  treasurer  of 
the  Caledonian  Asylum  until  Oct.  1871 .  This  peti- 
tion was  then  presented  by  three  persons,  named 
McCallun,  McGregor,  and  Macphee,  one  of  whom 
has  been  a  member  of  the  congregation  of  the  Bev. 
John  Lees.  The  petitioners  stated  that  they  were 
persons  coming  trom  the  Highlands  of  Scotland, 
who  lived  in  London  and  spoke  the  Gkielic  lan- 
guage, and  that  they  were  desirous  of  having 
opportunities  of  attending  divine  service  in  London 
performed  in  that  language.  They  alleeed  that 
there  were  a  considerable  number  of  Highlanders 
living  in  London  speaking  the  Gbelic  language,  to 
whom  divine  service  per&rmed  in  that  luiguage 
would  be  a  great  benefit.  They  fiirther  stated  that 
the  Bev.  David  Beid,  who  was  a  clergyman  of  the 
Church  of  Scotland,  could  now  be  obtained  to 
conduct  a  Gaelic  service  in  London ;  that  the  use 
of  a  church  could  also  be  obtained  for  the  purpose, 
and  that  the  cost  of  the  service  would  not  exceed 
the  amount  of  the  income  of  the  fund ;  and  they 
submitted,  that  inasmuch  as  the  income  could  now 
be  applied  for  the  purposes  for  which  the  money 
was  originally  subscribed,  it  ought  no  longer  to  be 
paid  to  the  Caledonian  Asylum.  The  petition 
therefore  prayed  (1)  that  the  dividends  on  tne  fund 
in  court  might  be  paid  to  the  Bev.  David  Beid 
imtil  further  order,  or  so  long  as  he  should  perform 
divine  service  in  London  in  the  Gaelic  language ; 
(2)  that  if  necessary  a  scheme  mieht  be  settled  for 
the  application  of  the  dividends  for  the  future  to 
providmg  for  the  performance  by  a  clergyman  of 
the  Church  of  Scotland,  divine  service  in  London 
in  the  Gaelic  language,  for  the  benefit  of  the  High- 
landers in  London  speaking  that  language,  and 
that  if  necessary,  trustees  of  the  said  fund  and 
charity  might  be  appointed. 

The  petition  was  supported  by  the  evidence  of 
a  number  of  persons  coming  from  the  Highlands  of 
Scotland  who  resided  in  London,  and  held  various 
positions,  as  clergymen,  officers  in  the  customs, 
and  domestic  servants.  They  all  expressed  their 
wish  for  a  Gaelic  service ;  but  there  was  no  evi- 
dence that  any  one  resided  in  London  who  was 
unable  to  understand  English. 

Cotton,  Q.C.  and  Kekewich,  for  the  petitioners, 
contended  that  this  was  money  devoted  to  a  chari- 
table purpose,  for  which  there  was  a  trust.  This 
charitable  purpose  had  been  sanctioned  by  the 
scheme  adopted  in  1830.  The  court  in  1846  had 
changed  the  old  scheme  and  applied  the  money  cy 
pres,  on  the  ground  that  it  was  impossible  to  carry 
mto  effect  the  original  purpose,  for  no  clergyman 
could  be  found  to  conduct  a  Gaelic  service  in 
London.  That  impossibility  no  longer  existed; 
the  money  should  therefore  be  restored  to  its 
original  purpose. 

Qlaase,  Q.C.  and  Freeling,  for  the  Caledonian 
Asylum. — The  petition  is  presented  xmd&'c  ^Yt  ^. 
Bomilly*B  Act,  Mi^  «^B^i  Vn  VNx'^  wi\\».  TItAw  ^"vs  ^' 
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Attorney-General  v.  Stewart. 


[v.caL 


Rom  lily's  Act  the  petitioners  must  have  a  direct 
interest  in  the  charity  {Re  Bedford  ClMrities,  2 
Swanst.  518),  which  these  petitioners  have  not. 
This  money  was  originally  subscribed  for  those 
who  could  not  speak  English;  but  there  are  no 
such  persons  now  resident  in  Loudon.  The  only 
person  who  can  move  in  this  matter  is  the  Attor- 
ney-General, and  he  is  o|)posed  to  this  application. 
But,  even  if  the  appKcation  were  properly  made, 
the  court  will  not  take  money  from  its  present 
useful  purpose  and  apply  it  for  such  a  speculative 
and  sentimental  scheme  as  that  proposed  by  the 
petition. 

Hiinmingj  for  the  Attomey-GroneraJ,  submitted 
that  such  an  application  as  the  present,  to  vary  a 
scheme  which  had  been  already  settled  by  the 
couii;,  should  be  made  by  the  Attorney- General, 
and  not  by  any  private  individual.  Diflferences  of 
opinion  must  exist  in  the  case  of  every  charity ; 
and  if  the  court  would  change  a  scheme  upon  a 
mere  statement  of  opinion,  every  charity  would  be 
exposed  to  continual  petitions  presented  by  those 
who  wished  for  a  different  appbcation  of  the  funds, 
and  every  petitioner  would  expect  his  costs  out  of 
the  funds  of  the  charity.  It  was  open  to  every 
one  to  apply  to  the  Attorney-General  for  the 
purpose  of  having  st<?ps  taken  by  him  to  procure  a 
change.     He  referred  to 

Atiorticy-General  v.  Bishop  of  Worcester,  9  Hare,  328. 

Cotton  y  in  reply. 

The  VicE-CuANCELLOR  stated  the  facts  and 
reviewed  the  evidence  which  had  been  filed  in 
support  of  the  petition.  He  said  that  all  the 
{persons  who  had  given  evidence  stated  that  they 
wished  for  a  service  in  Gaelic;  but  it  appcarea 
that  they  were  all  acquainted  with  the  English 
language.  He  was  of  opinion  that  every  possible 
advantage  which  they  could  derive  from  a  service 
in  Gaelic  they  could  also  derive  from  a  service  in 
English ;  and  he  must  regard  the  application  as 
having  been  made  for  a  speculative  and  senti- 
mental purpose.  But,  supposing  the  Graelic  service 
to  be  established,  the  income  of  the  fund,  which 
only  amounted  to  ^07.  a  year,  would  not  be  suffi- 
cient to  support  it.  It  was  said  that  subscriptions 
would  increase ;  but  it  was  only  too  probable  that 
this  zeal  for  a  Gaelic  sen'ice  would  languish  and 
die  away,  as  it  had  languished  and  died  away 
belbre.  Treating  it,  therefore,  as  a  practical  ques- 
tion, there  would  be  no  advantage  gained  by 
acceding  to  the  prayer  of  the  petition.  The  only 
result  would  be  the  establishment  of  a  scheme 
which  would  end  in  failure.  So  much  for  the 
merits  of  the  question ;  he  had  further  to  consider 
the  technicalities.  ITiis  scheme  had  been  settled 
for  twenty-six  years,  and  ought  he  now  to  interfere 
with  it  ?  He  was  of  opinion  that  nothing  could  be 
more  beneficial  than  the  present  application  of  the 
money,  and  was  it  wise  to  divert  it  from  that  appli- 
cation? On  this  subject  he  should  refer  to  the 
Attorneu'General  v.  The  Bishop  of  Worcester.  The 
facts  of  that  case  were  not  relevant,  but  the  case 
was  important  on  account  of  the  general  principles 
which  it  laid  down.  Turner,  V.C.  there  said  in  his 
judgment  (i»  Hare,  301) : — "  But  although  it  is  thus 
in  my  opinion  competent  to  the  Attorney-General 
to  apply  to  the  court  for  alterations  in  schemes 
which  have  been  settled  under  its  directions,  it  is 
obvious,  I  think,  that  the  court  must  proceed  upon 
such  applications  with  the  utmost  possible  caution ; 
that  what  has  been  done  by  the  court  must  not  be 
disturbed,  except    upon     tho   most    B\i\)ataii\iu)l 


grounds  and  upon  the  clearest  eridenoe,  not  coly 
tnat  the  scheme  does  not  operate  beneficially,  but 
that  it  can  by  alteration  be  made  to  do  so,  con- 
sistently with  the  object  of  the  foondation.  Incal- 
culable mischief  will  ensue  to  all  the  charities  in 
the  kingdom  if  this  rule  be  not  strictly  observed, 
and  if  the  court  ventures  in  such  cases  to 
interfere  upon  speculative  views  as  to  the  result 
of  alterations,  or  in  matters  of  discretion  or 
regulation — matters  on  which  the  opinion  of  each 
succeeding  Attorney-General  and  of  each  succeed- 
ing judge  maj^  well  be  permitted  to  dJSer." 
Those  observations  were  completely  applicable 
to  the  present  case ;  and  on  the  principles  there 
laid  down  ho  would  not  be  justifiea  in  chuiging  i 
scheme,  unless  he  were  satisfied  by  the  dearest 
evidence  that  great  benefit  and  advantage  would 
result  from  the  change.  He  was  not  so  satisfied; 
on  the  contrary,  he  was  satisfied  that  the  proposed 
change  would  result  in  failure.  The  money  had 
been  subscribed  for  the  benefit  of  "those  who 
could  not  speak  English,"  and  much  bad  been 
said  as  to  the  meamng  of  those  words.  There 
was  no  one  now  to  be  found  in  London  who  could 
not  speak  English.  He  was  of  opinion,  however, 
that  those  words  were  not  to  be  taken  strictly, 
but  that  their  fiiir  meaning  was  "  for  those  who 
could  not  speak  English  to  such  an  extent  as  to 
enable  them,  profitably,  to  attend  a  service  in 
London  conducted  in  English.*'  But  whether  the 
words  were  construed  strictly,  or  whether  a  Uboal 
interpretation  were  placed  upon  them,  there  wm 
no  persons  who  came  within  that  description  fbr 
whose  benefit  he  could  apply  the  money.  But 
further,  in  a  case  like  the  present,  where  a  scheme 
had  been  settled  by  the  court  and  acted  npon  for 
a  number  of  years,  an  application  to  chai^  the 
scheme  should  be  made  with  the  consent  ci  the 
Attorney  General.  On  this  point  ho  would  fljgain 
quote  the  observations  of  Turner,  V.C.  (9  out, 
300),  where  he  said :  "  I  am  not  prepared  to  hold 
that  it  is  not  competent  to  the  Attorney  Gencfsl, 
in  a  charity  case,  to  call  upon  the  court  to  reviev 
a  scheme  which  has  been  settled  under  its  decree^ 
if  he  is  satisfied  that  the  scheme  does  not  operate 
beneficially  for  the  charity,  and  thinks  that  he  can 
satisfy  the  court  that  the  interests  of  the  charily 
can  be  better  promoted  by  an  altered  scheme,  con- 
sistent with  the  foundation,  the  usage,  and  the 
law.  In  such  a  case,  I  think  it  is  not  only  compe- 
tent to  tho  Attorney  General,  but  it  is  nis  duty, 
to  apply  to  the  court  for  an  alteration  in  the 
scheme.  .  .  .  The  Attorney  General,  it  must  be 
remembered,  acts  in  these  cases  on  behalf  of  the 
Cro^vn  as  parens  patriije,  and  represents  all  the 
objects  of  the  charity.  The  court,  in  these  cases. 
cannot  look  to  any  right  or  interest  of  the  relator, 
but  can  regard  the  suit  only  as  instituted  by  the 
Attorney- General,  and  all  the  objects  of  the  charity 
are  thus,  in  effect,  plaintiffs  through  him."  Now 
the  Attorney-General  was  most  strongly  opposed 
to  the  present  appbcation ;  and  on  the  whole  ne  oon- 
siderea  that  he  should  be  failing  in  his  duty  if  he 
were  to  interfere  with  a  useful  charity,  and  devote 
this  money  to  the  purposes  of  a  speculative  and 
sentimental  scheme.  The  petition  would  therelore 
be  dismissed,  and  the  petitioners  must  pay  their 
own  costs.  The  costs  of  the  Attorney-General  and 
the  Caledonian  Asylum,  as  between  solicitor  and 
client,  would  be  paid  out  of  the  funds  of  the  dukritj. 
Solicitors,  Day;  J,  T,  Simpson ;  RaotM  m 
\  Brodle^i. 
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Htjvteb  v.  Bullock — Beg.  v.  Caswell. 


[Q.B. 


▼.O.  BACOVB  C0I7BT. 

Bflportad  hj  the  Hon.  Bobbbt  Butlxb  and  T.  H.  Cabsok, 
Eiq.t  BMrri«ter<*t-Law. 


Widne$day,  March  6, 1872. 
HuNTEB  V,  Bullock. 


WiB — CharUable  hequest— Direction  for  repair  of 

pranfestones. 
Teetator,  cfier  eertoMh  dvrectiona  as  to  the  graves  of 
himself  and  his  wiece,  desired  his  executors  to  pay 
to  the  trustees  of  the  Tailors*  Institutiont  Haver- 
siock-hiUf  lOOOf.  "for  the  following  use,  thai  is,  to 
fo/y  the  reqtdred  amount  for  painting  and  keeping 
tn  repair  the  gra/vesttme  or  gravestones  in  Kensal- 
green  Cemetery  or  elsewhere,  for  tlie  Ibth  June 
yeaHy,  if  required,  and  to  divide  the  balance  that 
may  remain  into  two  equal  parts,"  to  be  applied 
oa  therein  mentioned  for  tlie  benefit  of  the  pen- 
sioners in  the  institution : 
JEfeid,  that  there  was  a  good  gift  of  the  whole  sum  of 
10002.  to  the  cha/rity,  discharged  from  any  obliga- 
tion to  repair  the  gravestones. 
This  was  a  question  which  arose  upon  further  con- 
sideration in  a  suit  instituted  to  administer  the 
estate  of  the  testator,  John  Hunter. 

By  his  will,  dated  8th  Oct.  1869,  the  testator 

Skve  his  residuary  property  to  his  niece,  Elizabeth 
niiter,  for  life,  with  remainder  over;  and  the 
following  clauses  occurred  in  a  subsequent  part  of 
the  will: 


V.  The  Attorney-Oenercd  was  an  authority  in  point. 
— If  tho  direction  to  repair  the  gravestones  created 
a  trust,  the  trust  was  void ;  and  the  Journeyman 
Tailors'  Institution  was  entitled  to  the  whole  of 
the  lOOOL  lega^. 

Solicitors :  Fielder,  and  Sumner;  Pike  and  San ; 
Bailey,  Shaw,  Smith,  and  Bailey, 


I  farther  desire  that  my  exeontors  Mr.  John  Bnllook 
•ad  the  Bev.  William  Thomas  Bnllook  shall  not  be  held 
mponsible  for  any  lawfol  loss  occasioned  to  the  property, 
•aa  that  they  will  have  my  own  and  my  niece  Elizabeth 
Himteir'8  insoription  of  death  placed  on  the  stone  of  the 
fiave  at  Eeneal-Reen  Cemetery,  provided  we  have  been 
mnied  there;  if  elsewhere  to  have  a  stone  inscribed 
niaoed  on  the  grave,  the  charge  to  form  part  of  the 
nmeral  expenses  .... 

I  further  will  and  desire  that  my  executors  do  pav  to 
ttie  tmeteee  of  the  Tailors'  Institution,  Haverstock-hill, 
a  fnriher  snm  of  lOOOt.  Three  Per  Cent  Stock,  dnty  free, 
for  the  following  nse,  that  is,  to  pa^r  the  required  amount 
for  painting  and  keeping  in  repair  the  gravestone  or 

eveetonee  in  Eensaf-green  Cemetery  or  elsewhere,  for 
15th  June  yearly,  if  required,  and  to  divide  the 
balaaoe  that  may  remain  into  two  equal  parts,  to  be 
diTided  half  yearly  between  the  pensioners  equsiUy,  all 
mariied  men  to  receive  two  shares,  single  men  one  snare, 
ris.,  on  the  22nd  Jan.  in  memory  of  my  dear  father  and 
irife.  and  on  the  15th  June  to  commemorate  my  own 
airtoday. 

Doubts  having  arisen  as  to  tho  validity  of  the 
bbore  beouest,  £e  question  was  reserved  for  the 
>piiiion  ot  the  court. 

Karslake,  Q.  C.  and  Everitt  for  Elizabeth  Hunter, 
lie  tenant  for  life. 

Amphlett,  Q.  C.  and  Bailey  for  the  parties  cnti- 
i^led  in  remainder. 

D,  Chauncey  Beale  for  the  Benevolent  Institution 
or  the  relief  of  Aged  and  Infirm  Journeyman 
Tailors  at  Haverstock-hill. 

Brisiowe,  Q.  0.  and  C.  T.  Mitchell  for  the  exe- 
sators. 

The  following  authorities  were  referred  to : 
Chapman  T.Brxyum,  6  Ves.  404 ; 
MUford  V.  Reynolds,  1  Phil.  185  ; 
The  MagislraUs  of  Dundee  v.  Morris,  3  Ifacq.  134 ; 
Ffnol&r  V.  Fowler,  33  Beav.  616 ;  10  L.  T.  Rep.  N.  S. 


Hoare  v.  Osborne,  L.  Bep.  1  Eq.  585 ;  14  L.  T.  Rep. 

N.  S. 9: 
Fisk  V.  The  Attomey-Oeneral,  L.  Bep.  4  Eq.  521 ; 

17  L.  T.  Bep.  N.  S.  27. 

The  yici-CHAHCBLLO&  held  that  the  oase  of  Fisk 


COI7BT  OF  QXTBEV'S  BEVOE. 

Beported  by  J.  Shobtt  and  M.  W.  McKbllab,  Eaqn., 

BarristersmlrLBw. 


Wedjicsday,  Jan,  24,  1872. 

Beo.  (on  the  Prosecution  of  the  Trustees  of 
Wolverhampton  (resps.)  v.  Caswell  (app.) 

BaMng — Market  tolls — Tolls  for  cattle  coming  into 

market  place. 
Tolls  payable  {hj  virtue  of  an  Act  of  Parliament)  in 
respect  of  catile  brought  into  a  market  pluce  for 
safe,  as  soon  as  the  cattle  are  brought  in,  and 
before  they  are  put  into  a  pen  or  tied  up,  are  not 
in  the  nature  oj  8taHo>ge  or  toUs  paycible  in  re- 
spect of  the  v,se  of  the  soil,  but  are  mere  market 
tolls,  and  are  not  to  be  taken   into   account  in 
assessing  the  lessee  of  the  market  and  tolls  to  tlm 
poor-rate,  as  enhancing  the  value  of  his  occitpafion. 
This  was  an  appeal  against  a  rate  for  the  rdief  of 
the  poor  for  the  parish  of  Wolverhampton,  as  to 
which  the  quarter  sessions  gave  judgment  for  the 
respondent,  subject  to  a  special  case. 

The  corporation  of  Wolverhampton,  as  the  local 
board  of  health,  are  possessed  of  an  inclosed 
market  place,  situate  at  Cleveland-road  and* 
Bilston-street,  Wolverhampton.  By  the  Wolver- 
hampton Local  Act  the  local  board  had  power  to 
maintain  markets,  and  levy  tolls,  as  in  the  schedule 
to  that  Act  annexed,  and  also  power  to  grant  leases 
of  the  markets,  market  places,  tolls,  &c.,  for  any 
period  not  exceeding  seven  years. 

In  1868  they  leas^  the  cattle  and  pig  market, 
being  the  inclosed  market  place  above  mentioned, 
to  the  appellant,  and  the  tolls  as  then  existing  or 
thereafter  altered,  for  the  term  of  five  years. 

The  lease  included  the  "cattle  market  tolls," 
and  one  of  the  three  classes  of  such  tolls,  was  a 
toll  for  animals  brought  into  the  said  market-place 
for  the  purpose  of  B&Le,  another  class  for  aiumals 
placed  under  covered  spaces,  or  in  pens  or  sheds  in 
the  market-place,  and  a  third  class  for  animals 
remaining  at  night  in  the  market-place. 

The  Wolverhampton  Improvement  Act  1853 
was  repealed  by  the  Wolverhampton  Improve- 
ment Act  1869  (32  &  33  Vict.  c.  cxxxi.).  By  sect. 
410  of  this  latter  Act,  all  leases,  Sk,,  under  the 
former  Act  are  to  continue  valid.  By  sect.  193  the 
corporation  have  power  to  continue  and  establish 
markets  and  fairs,  and,  inter  alia"^  the  cattle  market 
and  fiit  pig  market "  before  mentioned,  and  may 
**  demand  and  receive  tolls,  stallages,  and  rents," 
as  specified  in  the  7th  schedule  to  the  Act.  By 
sect.  194  it  is  declared  that  the  limits  of  the 
markets  and  fisdrs  of  the  corporation  shall  be  the 
same  as  the  limits  of  the  borough. 

By  sect.  200,  sales  of  cattle,  except  in  the  cattle 
market,  are  prohibited  under  a  penalty.  By  sects. 
202  and  203  the  tolls  in  the  markets  and  fairs  in 
respect  of  the  occupation  of  stalls,  Sk,,  or  of  articles 
sola,  are  payable  not  only  by  the  original  taker  or 
seller,  but  also  by  any  subsequent  taker  or  seller 
during  the  same  (lay. 
By   MG^.  ^i04,  "tXi^  \^^  m  xws'^w*.  ^^  taaWCSs^ 
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Reg.  (on  the  Prosecution  of  the  Tmstees  of  Wolverhampton)  t;.  Caswell. 


[Q.R 


brought  to  the  market  for  sale,  shall  become  due 
as  soon  as  the  cattle  in  respect  whereof  they  are 
demandable  are  brought  into  the  market  place,  and 
before  the  cattle  are  put  into  any  pen  or  tied  up  in 
such  market  place ;  and  if  the  cattle  be  not  re- 
moved within  one  hour  after  the  close  of  the 
market,  another  toll  shall  become  due  in  respect 
of  the  cattle  so  omitted  to  be  removed." 

Bv  Table  F.,  sched.  7,  the  payments  for  bringing 
cattle  into  the  market  are  termed  **  cattle  market 
tolls,*'  and  the  other  payments  are  termed  respec- 
tively "  shed  and  pen  rents  "  and  "  lodging  rents." 
The  cattle  market  tolls  are — ^for  every  horse  or 
mule  under  13  hands  high,  4d.,  above  13  hands, 
6d, ;  for  every  foal,  ass,  or  calf,  2d. ;  for  every  bull, 
cow,  steer,  or  heifer,  4d, ;  for  every  sheep,  lamb,  or 
goat.  Id, ;  for  every  pig  not  exceeding  201b.,  ^d, : 
exceeding  20lb.  and  not  exceeding  2001b.,  Id. ;  ex- 
ceeding 2001b.,  2d. 

By  the  rate  the  appellant  was  rated  as  the 
"  occupier  of  the  cattle  and  pig  market." 

The  estimated  area  was  stieited  to  be  3a.  2r.  25p., 
the  gross  estimated  rental  as  llOOZ.,  and  the  rate- 
able value  as  S80L 

The  sole  question  on  appeal  was  whether  the 
first  class  of  "  cattle  market  tolls,"  received  by  the 
appellant  for  cattle  brought  into  the  said  market- 
place for  the  purpose  of  sale,  may  be  taken  into 
account  in  estimating,  for  the  purpose  of  the  rate, 
the  yearly  value  of  the  appellant  s  occupation  of 
the  said  market-place. 

On  the  part  of  Uie  appellant  it  was  contended 
that  the  toll  in  Question  was  an  incorporeal 
hereditament,  and  aid  not  arise  by  virtue  of  any 
occupation  of  the  soil.  On  the  part  of  the  respon- 
dents it  was  contended  that  although  the  toll  per 
86  might  not  be  rateable,  yet  as  the  appellant  was 
rated  for  the  market-place,  and  the  toll  taken 
within  the  market-place  enhanced  the  value  of  the 
occupation  to  the  appellant,  it  should  be  taken 
into  account  in  estimating  the  rateable  value  of  the 
market-place. 

If  the  court  should  bo  of  opinion  that  such  tolls 
may  be  taken  into  account  in  estimating  such 
rateable  value  as  aforesaid,  then  the  judgment 
aforesaid  should  stand  confirmed,  but  if  the  court 
should  be  of  a  contrary  opinion  then  the  said  judg- 
ment was  to  be  reversed,  and  the  rate  was  to  be 
amended  and  reduced  to  275L  15«.,  as  the  gross 
estimated  rental,  and  to  2202.  159.  as  the  rateable 
value. 

/.  0,  QrijffUs  (with  him  Oane)  for  the  respon- 
dents, contended  that  though  the  tolls  were  not 
per  86  rateable,  yet  the  appellant  should  be  rated 
at  the  enhanced  value  of  the  occupation  of  the 
market  by  reason  of  the  power  ^ven  him  of  taking 
these  tolls.  The  occupation  of  the  market  was 
clearly  enhanced  in  value  by  the  power  of  taking 
these  tolls,  and  a  higher  rent  was  obtainable  in 
consequence  of  it.  In  Ueg.  v.  Tlie  North  and  South 
Shields  Ferry  Company  (1  E.  &  B.  140),  it  was 
held  that  though  the  ferry  tolls  could  not  be  rated 
either  directly  as  being  connected  with  real  pro- 
perty occupied  in  the  township  or  indirectly  by 
taking  them  into  account  as  profit  of  the  land,  yet 
the  land  should  be  rated  on  an  estimate  of  the  rent 
which  might  be  obtainable  for  it  in  consideration 
of  its  being  available  for  the  purpose  of  earning  the 
tolls.  In  the  Earl  of  Durham  v.  Bisliopwearmouth 
(2  E.  &  E.  230)  it  was  held  that  the  anchorage  and 
beaconage  tolls  in  that  case  were  not  tolls  in  gross, 
but  tolls  connected  with  the  occupaUoii  and  ii&q  ot 


the  soil  of  the  port,  and  were  therefore  rateable  to 
the  poor  rate  in  the  parish  and  the  townships  on  the 
port  into  which  the  ships  paying  them  came.    In 
Beq.  V.  The  Bhym^iey  Bailway  Company  (4  L.  fiep. 
Q.  B.  276),  where  the  owners  of  doclcs  and  wharves 
let    the   wharves    to    a   railway    company,   who 
became  the  sole  occupiers  of  them,  this  being 
reserved  to  the  landlords  in  the  agreement  a 
letting   certain   wharfage    dues    payable    on  aO 
goods    shipped    or    unshipped   at    the    whureB, 
which  wharfage  dues  were  paid  direct  to  them 
by  the  owners  or    consignees  of   the  goods,  it 
was  held  that  the  railway  company  as  sole  occd- 
piers  of  the  wharves  were  liable  to  be  assessed  to 
the  poor  rate  in  respect  of  the  fhU  rateable  vihie 
of  tne  premises,  including  the    wharfiupe   doei, 
without  regard  to  the  amount  of  benefit  which 
they  themselves  derived  from  theoocnpation.  Ktv 
Shoreham  v.  Lancina  (L.  Bep.  5  Q>  B.  489)  wif 
also  referred  to.    Roberts  y.  Aylesbury  (1  E.  A  B. 
423),  which  will  be  relied  on  for  the  appellantB,  ii 
distinguishable.    In  that  case  the  appellants  wen 
rated  to  the  relief  of  the  poor  in  the  market  honBfl^ 
with  the   grounds  belong^g  thereto,  nsed  ind 
occupied  for  the  tolls  of  the  markets  and  fairs.    It 
was  admitted  that  under  that  description  ther  wen 
rated  not  only  for  the  market  house,  but  also  ibr 
the  tolls  on  merchandise  sold  in  the  market,  and 
for  payments  made  to  the  lord  and  his  lessees  fir 
goods  not  sold,  but  exposed  for  sale,  on  the  stdOi 
and  otherwise,  which  payments  from  time  imme> 
morial  were  charged  according  to  the  situaticn 
of  the  stalls  and  other  circumstances,  according 
to  the  discretion  of  the  lord   and    his    lesseei^ 
and  also  for  payments  to  use  temporary  theafcm 
and  shows.      None  of  the  stalls,  ac.  were  in  aiir 
way  afiixed  to  the  soil ;  the  lord  was  the  owner  A 
the  soil  of  the  market ;  the  tolls  were  from  time 
immemorial  received  in  the  market  house;  and 
the  appellants  wore  lessees  for  a  term  of  yean 
under  the  lord.    The  court  held  that  the  toUs  oi 
goods  sold  were  not  the  subject  of  a  rate,  and  ihi 
met  that  such  tolls  were  paid  in  the  market  home 
made  no  difference,  but  that  the  other  payments 
were  in  the  nature  of  compensation  for  the  use  of 
the  soil,  and  that  they  and  the  market  house  wen 
properly  rated.    Lord  Gadipbell,  O.J.,  said,  "the 
person  usin^  a  stall  has  for  the  time  being  the  ue 
and  oc<:upation  of  that  part  of  the  soil  on  which  it 
stands.    The  compensation  which  is  paid  to  the 
owner  of  the  soil,  or  his  lessee,  for  the  use  <tf  the 
SOU  in  this  way,  is  quite  different  in  its  natnn 
from  the  toll  payable  to  the  lord  of  the  market  for 
goods  sold ;  that  toll  is  quite  irrespective  of  Uie 
ownership  or  occupation  of  the  soil.     Then,  on 
general  principles,  whatever  profit  is  made  by  the 
occupation  of  the  soil  is  properly  rated.     I  do  not 
see  on  what   principle   the  payments    made  in 
respect  of  the  use  of  the   stalls   are  to  be  dis- 
tinguished from  the  tolls  payable  for  way-leases  in 
the  coal  districts  of  the  north  which  are  alwsTS 
rated."     The  tolls  which  were  held  not  to  be 
rateable  in  this  case  were  for  goods  in  reaKtr 
exposed   for  sale  in  the  public  streets,  ihaoA 
within  the  ambit  of  the  market ;   whilst  in  tne 
present  case  the  tolls  are  for  cattle  entering  the 
market  place,  the  soil  of  which  is  vested  in  the 
appellant  as  occupier.     In  the  unreported  case  of 
The  Mayor  of  London  v.  St  Sepulchre^  which  wiU 
be  relied  on  for  the  appellant,  ihe  toUs  were  not 
for  anything  which  could  be  said  to  oooapjthe 
\  ^oii,  W\»  TSi^bx^V^  Cor  provisions  oanried  into  At 
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Beg.  (on  the  Prosecntion  of  the  Trustees  of  Wolverhampton)  v.  Gaswbll. 


[QB. 


.    In  the  present  case  the  cattle  as  much 

the  soil  as  if  they  were  stalled,  in  which 

lere  could  be  no   doubt  as   to  the  rate- 

%d  (with  him  Bosanquet)  for  the  appellant, 
rrhole  case  depends  upon  the  answer  to  the 
n,  whether  these  are  market  tolls  or  not  P 
reported  case  of  The  Mayor  of  London  v. 
ulehre  {a),  lately  decided  oy  tnis  court,  is 
Qffuishable  frdm  the  present  case,  the  lan- 
of  sect.  36  of  the  London  Act  (23  &  24 
.  czciii)  being  precisely  similar  to  that  of 
4  of  the  Wolverhampton  Act.  The  tolls 
payable  in  respect  of  all  moat,  poultry, 
ler  provisions  brought  into  the  market,  and 
)  become  payable  immediately  on  the  meat, 
tering  or  l^ing  brought  into  tlio  market, 
im,  C.J.,  said,  "  I  think  it  is  perfectly  clear 
these  tolls  are  taken  in  respect  of  articles 
into  the  market,  and  are  not  paid  in 
of  stallage  or  other  corporeal  proj>erty 
d  within  the  market,  this  case  falls  within 
Qciple  established  in  Bex  v.  Bell  (5  M.  &  S. 
I  cannot  distinguish  these  tolls  from  the 
entioned  in  that  case ;  the  only  difference 
that  in  the  present  case  they  are  taken  by 
of  an  Act  of  Parliament  instead  of  beins 
by  virtue  of  an  ancient  franchise."  And 
urn,  J.,  observed:  "The  practical  result 
shed  in  many  of  the  cases  cited,  and  which 
disputes,  is  that  stallage  tolls  paid  to  the 
a  market  are  considered  as  attached  to  his 
se,  and  are  not  rateable.  That  may  be  a 
bion  that  may  seem  to  an  ordinary  mind, 
ig  nothing  of  the  law,  to  be  one  not  easily 
tood,  why  the  lord  is  not  rateable  in  res()ect 
me  and  rateable  for  the  other.  The  only 
n  is  whether,  under  this  Act  of  Parliament, 
3  which  the  corporation  have  power  to  take 
ichise  tolls  or  stallage  tolls  payable  for  the 
tion  of  the  soil.  I  can  see  nothing  to  distin- 
ihem  from  market  tolls  attached  to  a  f ran- 
If  the  Legislature  did  mean  to  make  the 
ktion  rateable  in  a  different  way  from  an 
*y  lord  of  a  market  (which  thev  mi^ht  well 
}ne)  they  should  have  expressed  their  mean- 
larly."  [Blackburn,  J. — The  present  case 
bhe  same  as  that  in  all  respects  except  that 
Is  were  there  payable  in  respect  of  dead 
]  In  Rex  V.  BeU  (5  M.  &  S.  221),  it  was 
lat  the  lessee  of  market  tolls  in  gross,  not 
it  to  the  soil,  is  not  rateable  to  the  poor  in 
',  of  the  occupancy  thereof.  The  tolls  were 
case  collected  at  the  commencement  of  the 
»  out  of  every  sack  brought  and  exposed  for 
Lord  Ellcnborough,  C.J.,  said :  "  Would  not 
I  appellant)  be  equidly  entitled  to  the  toll,  al- 
I  the  sacks  were  not  set  down  in  the  market 
re  upheld  on  the  shoulders  of  those  who  ex- 
the  com  to  sale?      There  is  nothing  to 

A  thii  case  the  court  of  Qaeen*B  Bench  (Cock- 
J.,  Blaokbnm  and  Lnah,  JJ.)  held  that  the  Cor- 
1  of  London  were  not  liable  to  be  rated  in  respect 
which,  by  virtue  of  23  &  24  Vict.  o.  oxciii,  a.  32, 
are  empowered  to  levy  in  respect  of  all  meat, 
,  and  other  provisions,  brought  into  the  market 
f  the  Corporation,  nor  in  respect  of  tolls  which 
'•ball  become  due  and  payaole  immediately  on 
ftt  or  poultry  or  other  provisions,  in  resi>ect  of 
moh  tolls  are  to  be  taken,  entering  or  being 
i  into  the  said  market,  from  any  person  bringing 
M,  or  oansing  the  same  to  be  brought  into  the 


give  this  toll  a  corporeal  quality ;"  and  Bayley,  J., 
added,  '*  Bell  is  assessed  in  the  rate  for  com  tolls, 
which  it  is  plain,  from  the  statement  of  the  case, 
were  mere  market  tolls  and  not  incident  to  the 
soil.  In  Haddey  v.  Welhovse  (Moor.  474)  the  dis- 
tinction is  well  taken ;  for,  it  is  said,  if  the  Eling 
grant  a  fair  or  market  with  toll  certain  to  one  and 
his  heirs,  to  be  holdcn  in  land,  which  is  borough 
English,  and  the  grantee  die,  the  heir  at  the  common  • 
law  shall  have  the  market  and  the  toll;  but  the 
younger  son  shall  have  the  stallage  and  pickage, 
with  the  soil,  by  the  custom."  The  Mcuyor  of 
Northampton  v.  Ward  (1  Wils.  107)  is  an  authority 
to  the  same  effect.  The  fact  that  the  tolls  in  The 
Mayor  of  London  v.  St.  Sepvlclire  were  for  dead 
beasts,  whilst  in  the  present  case  they  were  for  live 
ones,  does  not  make  any  difference,  for  both  tolls 
are  payable  merely  for  admission  into  the  market 
and  not  for  the  use  of  the  soil.  In  The  Manfor,  of 
Yarmouth  v.  Oroom  (1  H.  &  C.  Ill),  Martin,  B., 
said  that  if  a  person  carried  goods  in  a  basket  into 
a  market  for  sale,  and  happened  to  place  the  basket 
on  the  ground,  such  a  use  of  the  ground  would  not 
be  stall^e.  "  It  would  be  nothing  more  than  using 
the  market  for  hawkinff,  and  it  might  as  well  be 
said  that  cattle  in  a  market,  which  it  is  impossible 
to  keep  stationary,  have  an  exclusive  occupation  of 
one  spot  of  ground,  and  therefore  stallage  is  payable 
in  respect  ofthem."  [He  was  stopped  by  the  court.] 

GocKBUBN,  C.J. — I  think  we  need  not  trouble 
you  further,  Mr.  Poland.  We  think  this  toll,  pay- 
able in  respect  of  the  admission  of  cattle  into  the 
market,  is  not  properlv  the  subject  of  a  rate.  A 
distinction  has  oeen  taken  which,  I  think,  is  much 
to  be  regretted,  between  market  tolls  and  staUage. 
The  man  who  occupies  the  soil  of  the  market  ougnt, 
I  think,  on  principle,  to  be  liable  to  be  assessed  to 
the  rates,  and  to  contribute  to  the  local  burthens. 
But  this  distinction  has  been  taken,  probably,  upon 
some  principle  of  ancient  law,  and  we  are  bound 
by  it.  The  distinction  is  that  tolls  payable  simply 
as  market  tolls  are  not  liable  to  be  rated,  whereas 
those  paid  for  the  use  of  some  stall  or  similar 
erection  which  occupies  the  soil  of  the  market  are 
liable  to  be  rated.  Now,  in  the  present  case,  the 
toll  was  payable,  not  for  the  use  of  a  stall  or  other 
thin^  erected  in  the  market,  but  simply  for  ad- 
mission to  the  market  place,  independently  of  any 
use  of  the  soil,  whether  in  the  shape  of  shed,  stall, 
&c.  It  is  simply  a  toll  in  respect  of  the  admission 
of  cattle,  and,  as  such,  is  a  market  toll.  It  there- 
fore comes  within  the  distinction  to  which  I  have 
referred,  and  is  not  rateable. 

Blackbubn,  J. — I  am  of  the  same  opinion.  I  see 
in  the  manuscript  note  of  what  I  said  in  the  case 
of  The  Mayor  of  London  v.  8t  Sepulchre,  that  I 
there  pointed  out  that  the  distinction  between  tolls 
payable  in  respect  of  the  use  of  the  market  and 
those  payable  in  respect  of  the  use  of  a  stall  which 
'occupies  the  soil,  was  one  not  particularly  intelli- 

Elble  to  an  ordinary  mind,  and  one  which  the 
^islature  might  well  reconsider.  But  the  dis- 
tinction stands,  and  we  must  g^ve  effect  to  it.  In 
The  Mayor  of  London  v.  St  Septdchre  the  Question 
was  whether,  upon  the  construction  of  the  London 
Act,  it  was  the  intention  of  the  Legislature  to 
make  the  tolls  for  commodities  brought  into  the 
market  a  mere  franchise,  and  not  tolls  in  respect 
of  the  use  of  the  land,  so  as  to  be  rateable.  The 
sections  of  that  Act,  which  enabled  th^  a»^^S2^^^»sXj^ 
to  levy  ihetoWa,  ^«re  e&«fini\luBii^5|Si^<QS(^\^ 
with  aecb.  204  o£  ^^  i^TOawoX.  KsA».  ""S^aa  \>twso.\. 
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Eluot  ahd  othebs  (apps.)  v.  Majeitdie  (resp.)* 


[Q.B. 


case  is  identical  in  all  respects  with  that,  except 
that  there  the  tolls  were  leviable  in  respect  of  pro- 
visions to  be  sold,  whilst  here  they  are  leviable  in 
respect  of  cattle — things  which  wonld,  in  general, 
be  privileged.  But  I  confess  I  cannot  see  the 
distinction  between  the  principle  of  thi^  case  and 
the  present.  I  agree  with  the  opinion  of  Martin, 
B.  {Mayor  of  Yarmouth  v.  Groom,  1  H.  &  G.  Ill), 
that  live  animals  driven  into  the  market  cannot  be 
said  to  occupy  the  soil  any  more  than  a  living 
pcrtson.  It  seems  to  me  that  this  was  also  what 
the  Legislature  intended,  for  a  toll  of  a  halfpenny 
is  imposed  on  every  pig  not  exceeding  201b.  weight, 
which  would  aoply  to  sucking  pigs  that  could  not 
Ije  driven  into  t  no  market,  but  must  be  carried.  The 
Legislature  meant  the  tolls  to  be  similar  to  those  in 
the  St.  Srpulchre  case.  They  cannot,  therefore,  be 
taken  into  account  in  rating  the  market  place. 

Lush,  J. — I  am  of  the  same  opinion.  The  ques- 
tion is  whether  the  payment  is  made  for  the  use  of 
the  market  or  for  tne  use  of  the  soil  on  which  the 
market  is  held.  For  the  reasons  already  given,  I 
think  that  the  former  is  the  case,  and  therefore 
that  the  payments  made  are  market  tolls. 

Jtidamenifor  the  appellant. 

Attorneys :  Pearce  and  Son,  for  WHkitison  and 
Gillespie  ;  Bohson,  Tidy  and  Herbert,  for  Brewitt, 


Wednesday,  May  1,  1872. 

Second  Coubt. 

Eluot  and  others  (apps.)  v.  Majendie  (resp.). 

Gunpoicder — Store  magazine  icitJiout  lightning  con^ 
ductor—Forfeiture  and  fine— 2S  ^  24  Vict.  c.  139, 
n8.  2  and  4. 

The  appellants,  makers  of  gunpowder,  neglcded  to 
provide  thunder  rods  or  lightnim  conductors  in 
connection  with  a  store  ma>gazinc  where  gun' 
powder  teas  kept  hy  them,  in  breach  of  the  Gun' 
powder  Art  1860,  «.  2,  regulation  9.  Upon  an 
information,  justices  ordered  the  powder  therein  to 
he  forfeited^  and  fined  the  appellanis  Is,  for  every 
pound  so  forfeited;  such  forfeiture  and  penalty 
being  imposed  by  sect.  4  upon  persons  inaking 
gunpowder  contrary  to  the  Act,  or  keeping  in  any 
milt  or  place  gunpowder  contrary  to  the  provisions 
th^reintiforc  contained : 

Held,  upon  a  case  stated,  that  for  this  offence  the 
*app*^llants  could  not  be  liable  to  this  forfeiture  and 
P'^nnliy. 

This  was  a  case  stated  by  four  of  Her  Majesty's 
justices  of  the  peace  in  and  for  the  county  of 
Cornwall,  under  the  statute  20  &  21  Vict.  c.  43, 
for  the  purpose  of  obtaining  the  opinion  of  the 
(rourt  on  the  questions  of  law  widen  arose  before 
them  as  hereinafter  mentioned. 

At  a  petty  sessions  holden  at  Liskeard,  in  and 
for  the  division  of  the  hundred  of  West,  in  the 
said  county  of  Cornwall,  on  the  loth  March  last, 
au  information  and  complaint  which  had  been  pre- 
ferred by  Borbise  Chi  Ids,  of  Liskeard,  gentleman, 
as  the  attorney  for  Vivian  Decring  Mf^endic, 
hereinafter  dcscril)ed  and  called  the  respondent, 
against  Samuel  Eliott  and  others,  trading  under 
the  namr.  .style,  and  firm  of  The  East  Cornwall 
Powder  (,'oiu|>aTiy  (hereinafter  called  the  appel- 
lants), was  hcnird  by  the  justices:,  and  the  following 
id  a  copy  of  the  information : 

"  Be  it  remembered  that  on  the  i>th  March  1872 
Ht  Liskeard,  in  the  county  of  Cornwall,  Borlase 


Childs,  of  Liskeard,  in  the  said  oount^,  gentieman, 
the  attorney  for  Captain  Vivian  Deenng  Majendic^ 
KA.,  of  28,  Victoria-road,  Old  Charlton,  m  tlie 
county  of  Kent  (a  person  duly  appointed  by  Her 
Migesty's  principal  Secretary  ot  State  for  the 
Home  Department  under  and  in  porsnanoe  cf 
the  Gunpowder  Act  1860,  to  inspect  gonpowder 
manufactories),  personally  cometn  before  ns,  tlie 
undersigned,  two  of  Her  Miyesty*8  jnstioes  of  tlie 
peace,  in  and  for  the  said  county  of  Comwidl,  and 
being  duly  authorised  by  the  said  Captun  Majendie^ 
in  that  behalf,  informeth  us  that  Samnel  Eliott, 
of  Trafalgar  House,  Plymouth,  in  the  oonnty  of 
Devon,  merchant,  and  others  trading  under  tlie 
name,  stvle,  and  firm  of  The  East  ComwBn 
Powder  Company  within  the  spaoe  of  six  odwMfar 
months  last  past,  to  wit,  on  the  7th  Feb.,  at  • 
certain  gunpowder  manufactory  in  their  oocapatifle 
at  the  parish  of  St.  Pinnock,  in  the  oovmty  of 
Cornwall,  being  makers  of  gunpowder*  did  havB  a 
store  magazine  for  the  keepmg  of  gunpowder,  and 
in  which  a  certain  gunpowder  was  then  kept  hf 
them,  the  said  Samuel  Eliott  and  others,  they  sot 
having  caused  to  be  erected  or  provided  good  and 
sufficient  thunder  rods  or  lightning  oondoctan  in 
connection  with  such  store  magazine  for  the  pro- 
tection of  such  magazine  firom  the  effects  of  ligb- 
ning;  and  did  thereby  make  and  keep,  and  ctiM 
to  be  made  and  kept,  gunpowder  contrary  to  the 
said  Act;    wherefore    the    said    Borlase    CSifldi 


prayeth  the  consideration  of  us  the  said  jiutioei 
m  tne  premises,  and  that  the  said  Samuel  Eliott 
and  others  may  be  summoned  to  appear  before  « 
and  answer  the  premises,  and  make  their  defenoB 
thereto. 

"  Exhibited  before  us  the  day  and  year  and  afctb 
place  first  above  written. 

"  Jaxes  Glencbosb, 
"  W.  B.  C.  Mabshau." 

At  the  hearing  both  the  applicants  and  da 
respondent  were  represented  by  their  respeclitt 
attorneys. 

The  Grunpowder  Act  1860,  under  which  the  for- 
going information  was  laid,  sect  2,  paragrifih  9. 
runs  as  follows : 

Ever^  maker  of  grmpowder  shidl  oMue  to  be  mmM 
or  provided  good  and  snffioient  thnnder  zoda  or  Mghtaag 
oonduoton  in  oonneotion  with  every  atore  magasiaa  mkm 
gunpowder  is  kept  by  him,  for  the  proteofeioi&  of  wtA 
magazine  fom  the  effects  of  lightning. 

It  was  admitted  by  the  appellants,  as  the  jnstioei 
found  the  fact  to  be,  that  they  were  makers  of 
gunpowder  trading  under  the  name,  style  or  fim 
of  "  The  East  Cornwall  Powder  Company,"  vd 
that  on  the  7th  Feb.  last,  at  a  certain  gnnpowdff 
maimfactory,  then  in  their  oocapation,  at  the 
parish  of  St.  Pinnock,  in  the  county  of  GomwA 
they  being  then  such  makers  of  gnnpowder,  did 
have  a  store  magazine  for  the  keeping  of  gnu- 
powder,  and  in  which  a  certain  gunpowder  w 
then  kept  by  them,  and  that  they  the  appeDante 
had  not  caused  to  be  erected  or  provided  good  and 
sufficient  thunder  rods,  or  lightning  oondndon, 
in  connection  with  such  store  Tntk^<wnngf  for  the 

E'ection  of  such  magazine  from  the  efiecti  <d 
bnins.    llicy  also  found  as  a  fiict,  and  it  «■• 
i  tted  by  the  appellants,  that  on  the  said  Tib  IVk     j 
last,  when  the  inspection  took  place  iHuoh  UtP 
the  information  beiuff  hud,  there  were  ten  hKicb 
each  containing  lOOib.  of  gonpowdor  in  the  9Bi 
store  magazine. 
Under  these    circumstanoes  the  nanoBtet** 
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attorney  contondod  that  tho  appellants  had  kept 
gfunpowder  contrary  to  the  provisions  of  tho  Act, 
and  nad  rendered  themselves  liable  to  the  penalties 
by  the  4th  section  of  the  Act,  namely,  a  forfeiture 
of  the  whole  of  the  lOOOlb.  of  gunpowder 
f>roved  to  have  been  in  such  store  magazine  at  the 
timo  of  the  inspection,  as  well  as  a  fine  of  1007., 
beine  at  the  rate  of  28.  for  every  pound  of  gun- 
powder so  forfeited. 

The  appellants*  attorney,  on  the  other  hand, 
contended  that,  notwithstanding  the  appellants 
were  proved  to  have  kept  gunpowder  in  a  store 
magazine,  which  was  not  provided  with  auy 
thunder-rod  or  lightning-conductor,  yet  that  they 
did  not  keep  gunpowder  contrary  to  tho  provisions 
of  the  Act  m  such  manner  as  to  bring  it  within 
the  scope  and  meaning  of  the  4th  section  of  the 
Act,  which  imposed  the  penalty  for  so  doing.  Ho 
contended  that  the  4th  section  did  not  apply  at  all 
to  Buch  a  case,  and  that,  in  point  of  fact,  the  Act 
imposed  no  penalty  whatever  in  respect  of  not 
providing  ligntning-conductors  to  store  maga- 
zines ;  that  the  4th  section  applied  only  to  places 
used  for  or  in  the  manufacture  of  gunpowder,  and 
in  which  gunpowder  is  kept  in  excess  of  the  quan- 
tity allowed  by  the  Act,  and  not  to  store  maga- 
zines, in  which  any  quantity  of  gunpowder  may  be 
kept  after  being  manufactured,  the  Act  not 
fixmg  any  limit  in  respect  of  such  quantity.  He 
also  contended  that  the  words  "  or  other  place," 
occurring  in  the  4th  section,  must  be  construed  to 
mean  other  place  vjusdem  ncnerla  with  mill,  press 
house,  commg  house,  drymg  house,  and  dusting 
house,  immediately  preceding  those  words ;  all 
such  houses  or  places  being  used  for  or  in  tho 
manufacture  of  gimpowder  only,  and  not  for  the 
purpose  of  storing  gunpowder.  Ho  also  contended 
that,  inasmuch  as  tlie  4th  section  imposed  specific 
penalties  for  other  offences  under  the  Act,  such  as 
not  having  any  store  magazine  140yds.  dis- 
tant irom  any  mill  or  other  place  used  in  the 
manufacture  ot  gunpowder,  or  not  removing  with 
due  diligence  the  finished  gunpowder  from  such 
mill  or  other  place  to  such  store  magazine,  but  did 
not  impose  any  specific  penalty  for  not  providing 
lightning-conductors  to  store  magazines,  either 
the  Legislature  intended  that  no  such  penalty 
should  be  imposed,  or  it  was  a  casus  omissus ;  and 
ho  therefore  claimed  the  benefit  of  such  omission 
on  behalf  of  the  appellants. 

The  said  justices,  however,  were  of  opinion  that 
the  4th  section  of  the  Act  did  apply  to  the  9th 
paraOTaph  of  sect.  2  of  the  said  Act,  and  that  the 
i^ipellants  weit:  proved  to  have  kept  gunpowder 
contrary  to  the  provisions  of  the  Act,  and  within 
the  scope  and  meaning  of  the  4th  section,*  by 
reason  of  their  having  a  store  magazine  in  which 
gunpowder  was  kept,  and  which  was  not  provided 
with  any  thunder  rod  or  lightning  conductor; 
and  thev  accordingly  convicted  tho  appellants,  and 
deolarea  tho  whole  of  the  1 0001b.  of  gunpowder 
found  in  such  store  magazine  to  be  forfeited,  and 
adjudged  the  appellants  to  pay  the  sum  of  50/., 
beinff  at  the  rate  of  1^.  for  every  pound  of  gun- 
powder BO  forfeited.  Whereupon  the  appellants* 
attorney,  being  dissatisfied  with  this  determination 
as  being  erroneous  in  point  of  law,  applied  to  the 
justices  to  state  and  sign  a  case  for  the  opinion  of 
this  court,  pursuant  to  sect.  2  of  the  said  statute 
(21  A  21  Vict.  c.  43),  and  they  stated  and  signed 
tlufl  OMe  aooordinjKly. 

nia  quBBtion  of  law  arising  on  the  above  state- 


ment is,  whether  the  appellants  by  having  a  store 
magazine  for  the  keeping  of  gunpowder,  and  in 
which  gunpowder  was  kept  by  them,  they  not 
having  caused  to  be  erected  or  provided  good  and 
sufilcient  thunder  rods  or  lightning  conductors  in 
comicction  with  such  store  magazine,  for  the  pro- 
tection of  such  store  magazine  from  the  cficcts  of 
lightning,  did  thereby  keep  or  cause  to  be  kept 
gunpowder  contrary  to  the  provisions  of  the  Gun- 
powder Act  1800;  and  thus  render  themselves 
liable  to  the  penalties  imposed  by  sect.  4  of  the 
said  Act. 

If  the  court  should  be  of  opinion  that  tho  appel- 
lants did  render  themselves  so  liable,  then  the  said 
conviction  is  to  stand  good  ;  but  if  the  court  should 
be  of  a  contrary  opinion,  then  the  said  conviction 
is  to  be  quashed. 

Sect.  4  of  tho  Gunpowder  Act  18G0,  is  as 
follows : 

All  grinpowdcr  mado  in  any  place  whero,  under  tliis 
Aet  it  is  not  lawful  to  make  gunpowder,  and  all  gun- 
powder in  any  mill,  press-house,  coming-house,  drying- 
house,  dusting-houRo,  or  other  place,  exceeding  tho 
quantity  which  for  Uie  time  being  may  lawfully  be 
therein,  shall  be  forfeited ;  and  every  person  making,  or 
causing  to  be  made,  any  gunpowder  contrary  to  this  Act, 
or  keeping  or  causing  to  bo  kept  in  any  such  mill  or 
place,  any  gunpowder  contrary  to  the  provisions  herein- 
before oontained,  shall,  for  so  doing,  in  addition  to  such 
forfeiture  as  aforesaid,  forfeit  for  every  such  offence  any 
sum  not  exceeding  2$,  for  every  pound  of  gunpowder  so 
forfeited. 

Every  person  making  gunpowder  without  having  such 
store  magazine,  or  magazines,  140  yards  distant  from 
any  mill,  and  every  other  place  used  by  him,  for  or  in 
the  manufacture  of  gunpowder,  shall  forfeit  any  sum  not 
exceeding  25Z.  for  every  month  during  which  such  person 
makes  gunpowder  without  having  such  magazmo  or 
magazines. 

And  every  person  making  gunpowder,  who  wilfully 
neglects  or  deltiys  removing  with  due  diligence  the 
finished  gunpowder  made  at  his  mill  or  millB,  and  the 
other  places  used  by  him  for  or  in  the  manufacture  of 
gunpowder,  from  thence  or  from  the  magazines  or  store- 
nouses  used  therewith  to  the  store  magazine  or  magazines 
distant  as  aforesaid ,  shall  forfeit  for  every  day  during  which 
such  offence  continues,  any  sum  not  exceeding  52. 

Lopes,  Q.C.  (with  him  Briuiford),  for  the  appel- 
lants.— Tho  4th  section  applies  only  to  places  used 
for  the  manufactory,  not  for  the  storage,  of  gun- 
powder. A  store  magazine  is  not  a  place  of  the 
same  kind  as  a  mill,  a  press-house,  a  coming- 
house,  a  drying-house,  or  a  dusting  house,  and 
therefore  cannot  be  included  in  the  words  "or 
other  place,"  as  used  in  that  section.  No  doubt 
this  being  a  breach  of  the  last  clause  of  sect.  2, 
may  be  a  misdemeanor  punishable  by  indictment, 
but  it  is  not  one  of  the  offences  for  which  special 
remedies  are  provided  by  the  first  paragraph  of 
sect.  4.  The  justices  have  here  confiscated  the 
appellants*  powder  as  well  as  fining  them,  which  is 
a  penalty  provided  only  for  making  powder  in  an 
improper  place,  or  keeping  an  excessive  quantity 
of  powder,  neither  of  which  offences  are  the  appel- 
lants charged  with.  There  is  no  forfeiture  im- 
posed for  keeping  powder  in  a  store  magazine,  a 
place  intended  for  an  unlimited  quantity.  This 
penalty  depends  upon  the  amount  of  powder  for- 
feited ;  the  forfeiture  therefore,  being  illegal,  the 
penalty  must  be  so  also. 

The  respondent  did  not  appear. 

Black.bl'an,  J. — We  have  come  to  the  conclusion 
that  the  words  of  the  Act  of  Parluiment  do  not 
support  this  conviction.  The  justices  expressly 
found  the  offence  for  which  they  convicted  the 
appellants  to  be  within  the  scope  and  meaning 
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of  the  first  part  of  the  4th  section:  now  that 
section  deals  with  gunpowder  made  contrary  to 
the  Act,  or  kept  in  an^  such  mill  or  place 
"contrary  to  the  provissions  hereinbefore  con- 
tained." The  previous  provisions  are  by  sect. 
1,  the  repeal  or  earlier  Acts ;  bv  sect.  2,  certain 
regulations  to  be  observed  with  regard  to  the 
manufacture  and  keeping  of  gunpowder,  which 
are,  shortly, — that  powder  is  to  be  made  ocJy  in 
licensed  places ;  that  powder  is  only  to  be  maae  in 
certain  Quantities,]  and  mills  are  to  be  provided 
with  a  cnarge  house  for  the  store  of  mill  oharffes 
at  a  suitab^  distance;  that  certain  quantities 
only  are  at  one  time  to  be  subjected  to  certain 
pressure,  to  be  corned  or  granulated,  or  to  be 
dried;  that  every  person  making  powder  is  to 
have  a  good  and  sumcient  magazine  or  magaasines, 
at  least  140  yards  distant  from  the  mill  and  other 
house  or  place  used  for  making  the  powder,  and  sub- 
stantially built,  and  licensed  as  a  store  magazine 
or  magazines ;  that  every  maker  of  powder  shall 
cause  all  finished  gunpowder  to  be  removed  from 
such  mill  or  place  used  for  the  manufacture  of 
powder,  to  the  said  store  magazine  or  magazines ; 
and  lastly  the  regulation  of  which  the  appellants 
have  committed  a  breach.  Sect.  3  exempts  certain 
buildings  then  in  existence,  upon  application  to 
the  Secretary  of  State.  Mr.  Lopes  has  truly 
pointed  out  that  there  is  no  restriction  as  to  the 
quantitjT  of  powder  to  be  kept  in  a  store  magazine, 
and  it  is  not  suggested  that  the  appellants  had 
stored  an  excessive  quantity.  The  words  of  the 
first  paragraph  of  the  4th  section,  which  alone 
imposes  forfeiture  and  a  fine  in  proportion  to  the 

Eowder  forfeited,  does  not  deal  with  the  neglect  of 
ghtning  conductors  in  connection  with  a  store 
magazine,  and  it  is  impossible  to  justify  the  order 
of  the  justices  under  that  part  of  the  section. 
Whether  the  appellants  mieht  have  been  liable  to 
a  penalty  of  25L  a  montn,  under  the  second 
paragraph  of  the  section,  for  making  gunpowder 
without  having  such  a  store  magazine  as  the  Act 
provides,  or  whether  they  are  liable  to  any  other 
penalty,  we  need  not  consider.  The  only  (question 
we  are  asked  is  whether  they  are  liable  to 
forfeiture  under  the  first  part  of  the  section; 
and  as  they  are  not  so  liable  the  conviction  must 
be  quashed. 

Mellor,  J. — I  have  come  to  the  same  conclusion. 
We  need  not  now  decide  whether  there  mi^ht 
have  been  a  conviction  under  any  other  provision 
of  the  Act. 

Lush,  J. — I  am  of  the  same  opinion.  I  think 
this  first  part  of  sect.  4  does  not  apply  to  the 
circumstances  of  this  case. 

Jtidgment  for  appellants. 

Attorneys  for  appellants,  Wecdake  and  Letts. 


Tuesday,  May  7,  1872. 

Blo.  v.  The  Yice-Cuancellor  and  the  Hebdosladal 
Council  op  the  Univebsity  of  Oxford. 

Meiiiber  of  congregation — Resident — Nominal  ocrw 
potion  of  college  rootns — 17  ^  18  Vict.  c.  81, 
S8.  ^6  and  48. 

By\l^'  18  Vici.  r.  81,  s.  16,  the  cangregation  of  the 

University  of  Odford  shall  be  composed  of  certain 

persons  being  inembers  of  ConvoooUion;  amongst 

them,  alt  residents.    By  sect.  48,  "  residents  '*  are 

defined  to  he  all  memhers  of  Convocation  who  have 


resided  twenty  weeks  withit^  one  ituZe  and  a  hd^f 
of  Carfax  during  the  year  preceding. 

AjeUUyw  of  a  college  held  a  Xiving  nine  miles  fron 
Oxford,  where  he  occupied  the  parsonage  house, 
and  where  his  servants  lived.  He  also  rerUed  room 
in  his  college,  which  he  occupied  whenever  hi 
passed  the  night  at  Oxford ;  no  one  else  used  these 
rooms,  and  he  repeatedly  slept  there  during  (ks 
preceding  year  : 

Held,  thai  the  Act  required  an  actual  residence; 
and  that  this  was  not  a  sufficient  qtialificatUm. 

On  the  20th  Nov.  1871  Adams,  Q.C.  obtained, 
on  behalf  of  the  Bev.  J.  H.  ElcU  a  role  mn 
calling  upon  the  'Vice-Ghanoellor  and  the  Heb- 
domadal Council  of  the  University  of  Oxf(Hd,to 
show  cause  why  a  writ  of  mandanyus  should  not 
issue  directed  to  them,  commanding  them  to  pboe 
the  name  of  the  said  J.  H.  ElcU  B.D.  on  the 
register  of  members  of  the  congregation  of  the 
said  university  for  the  year  ending  24th  Sept. 
1872. 

This  rule  was  obtiuned  upon  the  following  affi- 
davit of  the  said  J.  H.  Eld: 

I  am  a  graduate  member  of  the  Universitj  of  Oifeid, 
and  a  follow  of  St.  John's  CoUeffO.  ^  I  took  my  desree  of 
Bachelor  in  Divini^  in  the  said  universitj  in  1854  Uj 
name  has  been  on  the  register  of  the  oongregatioB  of  tb 
nniversily  since  1857  to  tne  present  time,  with  the  snwp- 
tion  of  the  year  1865,  when  my  name  was  stmok  off  vitk* 
out  notice  or  opportonity  of  appeal,  bat  it  wma  restan 
following  year  upon  my  malnng  my  daim  in  the^ 
manner  as  on  the  present  occasion,  although  my  reai 
in  that  case  was  precisely  similar  to  that  in  re^peet  of 
which  I  have  now  claimed,  as  hereafter  more  particwlw^ 
mentioned. 

That  such  congregation  is  composed,  under  the  Aeiol 
17  &  |18  Vict.  c.  81.  entitled  "  An  Act  to  nuke  foitkr 
Proyieion  for  the  sood  Qovemment  and  Extension  of  tbi 
University  of  Oxford  and  of  the  Colleges  therein,  and  of 
the  College  of  St.  Mary^  Winchester,"  of,  amon^  olfav 
persons,  all  residents,  being  members  of  ConvooalMiB. 

That  in  the  interpretation  clause  of  the  above-iMfr 
tioned  Act,  it  is  enacted  that  the  word  "  rMudants'*  sksll 
mean  and  indnde  all  members  of  Convocation  who  sksll 
have  resided  for  twenty  weeks  within  one  mile  and  a  bilf 
of  Carfax,  daring  the  year  that  shall  expire  on  1st  Si^ 
next  preceding  the  making  and  promalgation  at  theiegi^ 
ter,  as  directed  by  the  14tn  section  of  uiis  Act. 

That  section  14  of  the  said  Act  provides  thai  the  vioB- 
chancellor  shall,  before  the  25th  Sept.  in  each  jfear,  miks 
and  promnlgate  a  register  of  persons  qualified  to  bo 
members  of  the  congregation  of  the  University  of  Qifori 
according  to  that  Act. 

That  I  have,  for  twenty  weeks  and  upwards  nszt  pv^ 
ceding  the  making  and  promulgation  of  the  said  rsgirts, 
resided  within  one  mile  and  a  half  of  Carfax ;  that  is  to 
say,  I  have  during  that  period  occupied,  as  a  residnt 
Fellow  of  St.  John's  College  aforesaid,  a  set  of  roow, 
consisting  of  a  hedroom  and  a  sitting  room,  within  tkd 
college,  and  within  one  mile  and  a  half  of  dafsa.  afon> 
said.  That  I  am  the  sole  occupier  and  tenaat  of  saek 
rooms  ;  that  I  pay  rent  for  the  same  tothe  oociaontiaiof 
the  President  and  Scholars  of  St.  John's  Coueoe ;  tbii 
the  rooms  aforesaid  are  oooupied  and  fnmiahea  bv  mt, 
this  deponent,  and  are  oocupiea  by  no  one  else ;  and  tlMft 
whenever  I  sleep  in  Oxford,  I  sleep  in  the  bedroom  sfbie* 
said,  and  that  during  the  year  preceding  the  1st  Sept 
last  past,  I  have  repeatedly  slept,  and  do  from  time  to 
time  sleep,  in  the  said  bedroom. 

On  or  about  the  28th  Oct.  last  I  was  informed,  bft 
letter  from  the  Begistrar  of  the  University,  that  dooMi 
had  been  raised  in  the  Council  of  the  University,  oa  tiw 


revision  of  the  Register  of  Convooation,  as  to  m  qiu^ 
cation  by  residence,  and  I  was  requested  to  sahtutiiftt 
my  claim  by  filling  up  a  printed  rorm  inclosed  ia  saA 
letter. 

That  on  receipt  of  this  communioatioii  I  forwaidrfte 
the  registrar  my  daim  to  have  my  nama  fanerled  oa  thi 
Register  of  the  Congregation,  in  the  f dlkuwiiiff  wwdi : 

'"UnivcnityorOBEtai 

"I,  James  Henzy  Eld,  BJ).,  ol  St.  Join's  QtBt^ 
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hereby  declare  that  I  have  resided  within  one  mile  and  a 
half  of  Carfax  for  twenty  weeks  dnring  tiie  year  which 
«nded  on  the  let  Sept.  last  past,  and  I  claim  to  have  my 
name  j^aoed  on  the  list  of  members  of  the  Congregation 
of  the  University  of  Oxford,  for  the  year  ending  24th  Sept. 
1872.    As  witness  my  hand  this  27th  Oct.  1871." 

The  aforesaid  clami  was  made  by  me  in  the  words  of 
the  Act  of  Ftoliament  above  stated. 

That  on  or  about  the  90th  Oct.  last  I  was  informed,  by 
letter,  by  the  Begistrar  of  the  University,  that  the 
Hebdomadal  Council,  in  revising  tne  Begister  of  Congre- 
gation, had  removed  my  name  from  the  list  of  persons 
qualified  by  residence. 

That  on  the.SOth  Oct.  last  the  said  Vice  Chancellor 
promulgated  in  the  nsnal  manner  the  list  of  persons 
qaalified  to  be  members  of  Congregation  at  tne  said 
University,  but  that  my  name  does  not  appear  in  the  said 
list. 

The  following  aflSdavit  of  F.  P.  Morrell,  attorney, 
was  filed  on  benalf  of  the  defendants : 

I  am  a  graduate  member  of  the  University  of  Oxford, 
and  a  member  of  the  firm  of  Morrell  and  Son,  Oxford, 
■olioitors  for  the  University  in  this  matter. 

I  know  and  am  well  acquainted  with  tiie  Bev.  James 
Henry  Eld,  B.D.,  and  have  read  the  i^davit  sworn  by 
him  tiie  7th  Nov.  1871. 

Since  the  year  1863,  the  said  J.  H.  Eld  has  been  and 
now  is  vicar  of  the  parish  of  Tyfield,  in  the  county  of 
Berks,  havinar  been  presented  to  that  living  by  the  Pre* 
■ident  and  Scholars  of  St.  John's  College,  Oxford,  who  are 
tfa«patrons  thereof. 

There  is  a  moderate  sized  and  comfortable  parsonage 
house,  with  stables,  garden,  and  usual  offices,  and  appur- 
tcmancee,  as  well  as  glebe  attached  to  the  said  hving 
The  said  living  is  not  of  a  value  which  makes  it  untenable 
by  a  feUow  of  the  said  CoUege,  and  it  is  consequently 
held  by  the  said  J.  H.  Eld,  who  is  unmarried  and  a  fellow 
of  the  said  College,  together  with  his  fellowship. 

I  am  informed  and  believe  that  the  said  J.  U.  Eld  has 
permanently  inhabited  and  resided  in  the  said  parsonage 
house  since  his  presentation  to  the  said  living  as  afore- 
said ;  that  his  servants  live  there,  that  all  his  books  and 
furniture  kept  in  his  college  rooms  are  there,  that  he  has 
daOy  services  in  the  Parish  Church  of  Tyfield  aforesaid, 
and  that  he  has  not  and  does  not  keep  any  curate. 

The  said  J.  H.  Eld  does  not  hold  the  office  of  tutor  or 
dean  of  the  said  college,  nor  is  ho  in  any  way  connected 
with  the  teaching  thereof. 

The  said  J.  H.  Eld  does,  as  stated  in  his  said  affidavit, 
ooonpy  a  set  of  rooms  in  the  said  college ;  and  1  am  in- 
formed and  believe  that  he  does  from  time  to  time  visit 
Oxford  from  Tyfield,  which  is  about  nine  miles  distant 
from  Oxford  for  college  meetings,  and  other  purposes, 
bat  that  he  generally  on  such  occasions  returns  home  to 
^^eld  in  the  afternoon  or  evening  of  the  same  day, 
without  sleeping  in  Oxford ;  and  that  he  did  not  for  the 
definite  penod  of  twenty  weeks  during  the  year  which 
aspired  on  the  1st.  Sept.  last,  actually  sleep  or  reside  in 
the  said  rooms  or  elsewhere  within  one  mile  and  a  half  of 
CSarfax ;  and  tiiat  his  only  residence  during  that  year  was 
at  the  parsonage  house  aioresaid. 

Manisty,  Q.C.  and  Kemplaijf  Q.C.,  ehowcd  cause 
on  behalf  of  the  Vice-Ohancellof  and  University 
of  Oxford. — The  affidavits  show  no  ground  for 
the  interference  of  the  court.  Mr.  Eld  has  not 
resided,  within  the  meaning  of  the  Act  of  Parlia- 
ment, long  enough  during  the  year  to  qualify  him- 
self for  the  register.    [Stopped  by  the  Court.] 

Adams,  Q.U.  supported  the  rule. — This  is  the 
first  time  a  judicial  interpretation  of  a  qualifica- 
tion by  residence  under  this  statute  has  been  asked 
for,  and  it  is  contended  that  the  facts  of  Mr.  Eld's 
case  give  him  a  right  to  claim  to  be  on  the 
register.  The  meaning  of  the  word  "reside" 
has  been  discussed  wiUi  regard  to  the  Parlia- 
mentary franchise  in 

WMthom  V.  ThomaSf  7  M.  &  G.  1 : 
IViylor  V.  KmisingtoTfLlj.  Bep.  6  C.  P.  309 ; 
Band  T.  Si.  (horgt,  HanovW'^qwjurtt  L.  Bop.  6  C.  P. 
818. 
Aooordixig  to  the  last  two  of  these  cases,  Mr. 
Sid  redded  the  requisite  time  in  his  college-rooms. 


CocKBUJiN,  C.J. — It  was  clearly  intended  by  this 
Act  of  Parliament  to  draw  a  distinction  between 
residents  and  non-residents  within  the  university ; 
and  the  Act  requires  that  there  should  be  an  actual 
and  not  a  merely  constructive  residence  to  qualify 
a  member  of  the  convocation  to  bo  a  member  of  the 
congregation.  Other  qualifications  bear  no  analogy 
to  this  matter. 

Melloh,  J. — I  am  of  the  same  opinion.  An 
absence  of  a  day  or  two  in  the  course  of  a  residence 
extending  over  twenty  weeks  should  not,  I  think, 
interfere  with  a  qualification ;  but  there  must  be  a 
residence  for  that  time  in  the  sense  of  dwelling 
solely  at  that  particular  place. 

Lush,  J. — I  am  of  the  same  opinion. 

QuAiN,  J. — I  am  of  the  same  opinion. 

Rule  discharged. 

Attorneys  for  prosecutor.  Wood,  Street,  and  Iiayter. 

Attorneys  for  defendants,  /.  Phllpot,  for  MorreU 
and  Son,  Oxford. 


COXTBT  OF  COMMON  FLEAS. 

Reported  by  H.  H.  UocKiiro  and  B.  A.  Kinolaxe,  Ifiaqni., 

Barristers-at-Law. 


Monday,  April  29, 1872. 
Steel  (app.)  v.  Brannen  (resp.) 

Obscene  book — Report  of  trial — Privilege — Appeal — 

20  .y  21  VUt.  c.  83,  ss,  1  a7id  4—20  ^  21  Vict. 
r.  43,  8.  2. 

M.  tvas   indicted  for  publishing  an  obscene  book. 

The  appellant  tlu^-eupon  published  a  report  of  (lie 

trial  of  M.,  in  which  the  ivlwle  of  the  obscene  book 

'  was  set  ant.     An  inforniation  a/jainst  the  appel' 

lani  was  then  laid  before  a  vuigistrale  undt'r  20  ^ 

21  Vict.  c.  83,  s.  1,  and  ilie  magistrate  decided  thai 
the  appeUanVs  publication  was  aii  obscene  book  of 
such  a  character  and  description  th-at  tlie  puh- 
licaiion  of  it  woidd  be  a  misdemeanor  and 
proper  to  be  prosecuted  as  such;  and  also  tJtal 
the  report  of  the  trial  of  M.  as  sold  and  pub- 
lislied  was  not  privileged.  He  accordingly  ordered 
the  copies  seized  to  be  destroyed.  At  the  request  of 
tlie  appellant,  lie  stated  a  case  for  tlie  opinion  of 
this  court,  i7i  which  lie  set  forth  tlie  facts  and  such 
his  determination,  and  left  to  the  court  the  question 
wlietlier  an  tlie  facts  lie  was  justified  in  point  of 
law  in  ordering  the.  copies  of  the  book  to  be 
destroyed : 

Held,  thai  although  sect.  4  o/  20  ^  21  Vict.  c.  83, 

gives  an  appeal  to  the  quarter  sessions  against  the 

detenninati07i  of  a  magistrate  under  sect.  1  of  the 

Act,   tlie  appellant  was  Justified  in  making  this 

appeal  under  20  ^  21  Vict.  c.  43,  s.  2  ; 

Held  also,  as  a  matter  of  fact,  that  tlie  book  was  an 

obscene  book ;  and,  tliat  bei^ig  so,  thai  the  publica' 

tion  of  it  was  none  tlie  less  a  misdemeanor,  and 

proper  to  be  prosecuted  as  such,  because  the  appeU 

iant  had  piwlislied  it  without  any  corrupt  motive, 

and  solely  for  the  purpose  of  carrying  on  a  public 

controversy  on  tncUters  of  general  interest  and  vm- 

portance. 

Held  also,  that  alfhotigh  tJie  publication  in  question 

was  a  correct  report  of  proceedings  in  a  cowrt  of 

justice,  U  xoas  not  privileged  as  such. 

On  appeal  from  the  determination  of  a  magistrate 

on  an  information  laid  under  Lord  CampbelFs  Act 

(20  &  21  Vict.  c.  83),  sect.  1,  the  foUowiiu;  case  was 

stated  (under  20  &  21  Vict.  c.  43,  s.  2)  for  the 

opinion  ol  this  court. 


ui 
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O.P.] 


Steel  (app.)  v.  Brannen  (reap.). 


[C.P. 


1.  The  appellant  is  the  occnpier  and  manager  of 
a  shop  being  14,  Tavistock-street,  Covent-garden, 
within  the  metropolitan  police  district,  for  a  body 
called  or  known  as  "The  Protectant  Electoral 
Union,"  whose  objects,  as  set  forth  in  their 
prospectus,  are,  inter  aZia,  "  to  protest  against  the 
teachings  of  the  Bomish  and  Puseyite  system 
which  are  un-English,  immoral,  and  blasphemous, 
to  maintain  the  Protestantism  of  the  Bible,  and 
the  liberty  of  England,  and  to  promote  the  return 
to  Parliament  of  men  who  will  assist  them  in  those 
objects,  and  particularly  will  expose  and  defeat  the 
deep-laid  machinations  of  the  Jesuits,  and  resist 
grants  of  money  for  Romish  purposes." 

2.  On  the  26th  Jan.  1871,  the  respondent, 
who  was  an  inspector  of  the  metropolitan  police, 
under  authority  given  to  him  by  special  warrant, 
duly  issued  under  20  &  21  Vict.  c.  83,  seized  at  the 
shop  14,  Tavistock-street,  aforesaid,  about  181  copies 
of  "  a  report  of  the  trial  of  Gtjorge  Mackey,  at  the 
Winchester  Quarter  Sessions,  Oct.  18  and  19, 1870, 
from  shorthand  notes  of  Dr.  Soutter,  lecturer  on 
shorthand  in  King's  College,  London,  containing 
the  full  text  of  the  Morality  of  Bomish  Devotion, 
or  the  Confessional  Unmasked,  showing  the  De- 
pravity of  the  Bomish  Priesthood,  and  the  Iniqyity 
of  the  Confessional,  for  the  use  of  heads  of  families 
and  persons  of  mature  years." 

The  above  was  the  title  on  the  cover  and  on  the 
first  page. 

3.  Some  of  these  reports  were  sold  in  covers,  on 
the  outside  of  which  no  reference  was  made  to  the 
trial,  but  contained  the  following  title  and  descrip- 
tion of  the  book : — "  The  Morality  of  Romish  Devo- 
tion ;  or  the  Confessional  Unmasked,  showing  the 
Depravity  of  the  Romish  Priesthood,  and  the 
Imouity  of  the  Confessional. 

"The  extracts,  contained  in  this  pamphlet  arc 
simply  specimens  of  the  moral  theology  of  Rome, 
taught  m  the  Royal  College  of  !fi£lynooth,  at 
a  cost  of  30,000Z.  per  annum  to  this  heavily 
taxed  Protestant  nation.  Through  the  unfaithful- 
ness of  both  Christians  and  politicians,  lawlessness 
has  become  legalised  among  us,  and  the  most 
atrocious  and  obscene  maxims  and  practices  have 
been  imposed  upon  the  people  as  moral  theology 
and  the  reouirements  of  religion.  On  behalf  of 
morality  ana  religion  we  adjudge  the  confessional 
as  here  '  unmasked '  to  be  a  foul  blasphemy,  and 
worthy  to  be  execrated  of  mankind,  and  we  appeal 
to  the  word  of  Grod  and  the  common  sense  of  the 
people  for  a  confirmation  of  our  verdict. — Ed." 

"  The  time  may  come  when  it  will  become  our 
bounden  though  painful  duty  to  rouse  the  indigna- 
tion of  Englishmen  at  the  expense  of  their  modesty 
by  translatmg  and  circulating  some  of  the  contents 
of  that  charnel-house,  *the  confessional.'  Dr. 
McNeile.  Protestant  Evangelical  Mission  and 
Electorial  Union,  14,  Tavistock-street,  Covent- 
garden,  London.  Price  Is.  To  be  had  through 
all  booksellers." 

4.  On  the  2nd  Feb.  last,  the  appellant  duly 
appeared  at  the  Bow-street  Police  Court,  before 
Sir  Thomas  Henry,  the  chief  magistrate  of  the 
police  courts  of  the  Metropolis,  in  answer  to  a 
summons  duly  issued  under  the  said  statute  to 
show  cause  why  the  said  books  so  seized  should 
not  be  destroyed. 

5.  The  Protestant  Electoral  Union  had  been  in 
the  habit  oF  selling  and  distributing  copies  of  the 

Confessional  Unmasked  previous  to  April,  l^S, 
when  the  decision  was  given  in  the  case  oi  Reg.T. 


\ 


HirkUn  and  anoilier  (L.  Rep.  3,  Q.  B.  360;  see  37 
L.  J.  89,  M.  C.) 

6.  In  consequence  of  that  decision  the  finA 
edition  of  the  work  was  withdrawn,  and  a  new  one 
published  as  stated  in  the  following  extract  from 
the  Introduction,  p.  iii.,  to  the  new  edition: 
"Consequently  the  society  withdraws  the  con- 
demned edition,  and  docs  not  intend  publishing  it 
But  the  publication  of  a  new  edition  in  an  altered 
form,  that  is,  with  certain  alterations,  certain 
omissions,  and  certain  additions,  would  not  come 
under  the  condemnation  passed  upon  the  forme? 
edition ;  such  an  edition,  then,  is  here  presented 
to  the  public.  In  this  edition  are  oniittea  some  of 
the  most  filthy  and  abominable  passages  occurnng 
in  the  former  edition.  Also  in  this  edition  some 
passages  are  added  for  the  sake  of  illustrating  the 
pernicious  influence  exercised  by  the  priest  in  the 
confessional  over  the  mind  and  consciences  of  the 
laity,  even  apart  from  the  demoralising  and 
polluting  influence  exercised  by  them  when  em- 
ploying the  obscene  language  authorised  and 
enforced  by  the  Church.  See  also  page  3  of  *  Car 
Apology.* 

For  selling  this  new  edition  one  George  Mackey 
was  tried  at  the  Winchester  Quarter  Sessions,  the 
19th  Oct.  1870,  when  the  jury,  being  unable  to 
agree,  were  discharged  without  givine  any  verdicL 

8.  The  appellant  kept  for  sale  and  distributioB 
and  sold  and  distributed  from  time  to  time  at  the 
said  shop  copies  of  various  books  and  pamphlets, 
and  amongst  them  the  first  edition  of  "The 
Confessional  Unmasked,"  and  after  the  decision  of 
the  Court  of  Queen's  Bench,  the  new  edition  of 
that  book,  and  after  the  committal  for  trial  of  the 
said  George  Mackey,  the  "  Report  of  the  Trial  of 
Mr.  George  Mackey  "  was  published  and  sold. 

The  Confessional  Unmasked  consists  of  ex- 
tracts from  Roman  Catholic  theologians  and 
divines.  On  one  side  of  the  page  are  printed 
passages  in  the  original  Latin,  extracted  from  the 
works  of  authors  therein  named,  and  on  the  other 
side  a  free  translation  of  the  same,  other  portioos 
of  the  pamphlet  consist  of  introductory  matter, 
and  of  observations  by  the  editor. 

9.  The  report  of  the  trial  of  Mr.  George  Macker. 
&c.,  was  a  substantially  correct  report  of  the  tnal 
of  that  person ;  but  The  Confessional  Unmasked 
was  not  read  aloud  in  open  court,  but  was  taken 
as  read,  as  appears  from  pa^e  105  of  the  report: 
and  this  explains  the  following  paragraph  at  the 
lx)ttom  of  page  2  of  the  report,  *'  The  sale  of  the 
Confessional  Unmasked  haTing  been  proved,  reids 
as  follows."  Then  follows  the  full  text  of  the  neir 
edition  of  the  Confessional  Unmasked. 

10.  The  retail  price  of  the  report  of  the  triaL 
&c.,  was  Is.  It  was  exp>osed  for  sale  in  the  shop 
window,  and  was  sold  to  any  person  who  appiiea 
for  it,  sometimes  in  one  of  the  covers  beford-men- 
tioncd  and  sometimes  in  the  other. 

11.  A  copy  of  the  report  of  the  trial,  Jbc.,  which 
was  seized  and  ordered  to  be  destroyed,  and  whidi 
is  annexed  hereto,  is  to  form  part  of  the  case. 

12.  It  was  contended  before  me  on  behalf  of 
the  appellant,  that  upon  the  facts  stated,  the  hvk 
seizea,  viz.,  the  report  of  the  trial,  was  a  fair  r^Kirt 
of  a  trial  in  a  court  of  competent  jurisdictiaii,  and 
as  such  privileged. 

13.  I  was  of  opinion  that  the  Report  of  the  Trill 
of  Mr.  Greorge  Mackey,  ^bc,  as  sold  aad  pnb- 
lifthed,  was  not  privileg^. 

W.  \  TRK&  lv3cracL«<c  Q^  Q-^vD^ii^TL  that  tke  Report  rf 


MAGISTRATES*  CASES. 


443 


O.P.] 


Stkel  (app.)  V.  Bbannen  (resp.)' 


[O.P. 


the  Trial,  &c,,  a  oopy  of  which  is  annexed,  is  an 
obscene  book,  and  of  snch  a  character  and  descrip- 
tion that  the  publication  of  it  would  be  a  misde- 
meanor, and  proper  to  be  prosecuted  as  such, 
and  that  the  copies  seized  were  kept  in  the  Haid 
shop  for  the  purpose  of  sale. 

15.  I  therefore  ordered  all  the  copies  of  such 
book  so  seized  as  aforesaid  to  be  destroyed 
at  the  expiration  of  the  time  mentioned  in  the 
statute. 

16.  The  appellant  being  dissatisfied  with  my 
determination  as  being  erroneous  in  point  of  law, 
duly  gave  me  notice  in  writing  to  state  and  sign  a 
case  for  the  opinion  of  this  honourable  court, 
nnder  20  &  21  Vict.  c.  43. 

17.  The  question  for  the  opinion  of  this  court  is 
whether  upon  the  facts  above  stated,  I  was  wrong 
in  point  of  law,  in  ordering  the  books  to  be  de- 
strc^ed. 

18.  If  I  was  wrouff  in  point  of  law  in  ordering 
the  books  so  seized  to  oc  destroyed  under  the 
statute  20  &  21  Vict.  c.  83,  the  order  made  by  me 
is  to  be  quashed,  and  the  books  to  be  restored  to 
the  appellant,  if  otherwise  such  order  is  to  be  con- 
firmed, and  the  books  destroyed  in  pursuance 
thereof. 

The  following  were  the  appellant's  points : — 
First,  that  the  magistrates'  decision  was  wrong  in 
point  of  law;  secondly,  that  The  Report  of  the 
Trial  of  Geor^  Mackey  was  not  an  obscene  book. 
as  shown  by  its  contents,  within  the  meaning  of 
the  20  ik  21  Vict.  c.  83;  thu<dly,  that  the  said 
report  was  not  of  such  a  character  and  description 
that  the  publication  thereof  would  be  a  misde- 
meanor sud  proper  to  be  prosecuted  as  such, 
and  that  the  copies  kept  for  sale  by  the  appellant 
were  not  liable  to  be  seized  and  ordered  to  be 
destroyed  under  the  provisions  of  the  said  statute ; 
fourtmy,  that  the  report  of  the  trial  of  George 
Mackey  was  a  fair  report  of  a  trial  in  a  court  of 
competent  jurisdiction,  and  as  such  report  as  afore- 
said privileged. 

The  following  were  the  respondent's  points: — 
First,  that  the  magistrate's  decision  was  correct 
and  ought  to  be  confirmed;  secondly,  that  The 
Beport  of  the  Trial  of  George  Mackey  was,  within 
the  meaning  of  the  20  &  21  Vict,  c  83,  an  obscene 
book,  and  that  it  was  not  privileged  or  protected 
on  any  ground  from  the  operation  of  that  Act ; 
thirdly,  that  it  was  of  such  a  character  and  de- 
scription that  the  publication  of  it  would  be  a  mis- 
demeanor and  proper  to  be  prosecuted  as  such, 
and  that  the  copies  seized  having  been  kept  for 
sale  were  liable  to  bo  seized  and  ordered  to  be 
destroyed,  under  the  provisions  of  the  said  Act ; 
fourthly,  that  the  finding  of  the  magistrate  as  to 
the  chai^bcter  of  the  said  report  is  a  finding  of  fact 
not  open  to  be  reviewed;  fifthly,  that  the  magistrate 
having  been  satisfied  as  to  the  character  and  de- 
scription of  the  report,  his  finding  upon  that  point 
cannot  be  questioned. 

Kydd  for  the  anpellant.  [The  AUomey-Geyieral 
(Sir  J.  D.  Coleridge)  for  the  respondent. — This 
is  not  a  case  for  an  appeal  under  20  &  21 
Vict.  o.  43.  All  the  facts  are  found,  and  no 
appeal  lies  to  this  court  from  a  finding  on  a 
qaestion  of  fact.  The  appellant,  if  dissatisfied 
wiUi  tiie  decision  of  the  magistrate,  should  have 
appealed  under  sect  4  of  20  &  21  Vict.  o.  83,  to  the 
C^nirt  of  Quarter  Sessions.]  The  question  whether 
tliis  book  is  obscene  is  a  mixed  Question  of  law 
and  fact,  and  the  court  has  junsoiction  to  enter- 


tain it.  Another  question  arises,  whether  the  ap- 
pellant, having  published  this  book  with  innocent 
motives,  the  puolicatiou  can  be  a  misdemeanor ; 
also,  whether  this  book,  being  a  fair  report  of  a 
trial  iu  a  court  of  competent  jurisdiction,  is  not  as 
such  privileged.  [Bovill,  C.J. — On  the  point  of 
obscenity,  you  mu^t  go  the  whole  length  of  show- 
ing that  there  was  no  evidence  on  which  the  magis- 
trate could  have  found  the  book  to  be  obscene.  If 
there  was  any  evidence,  we  cannot  review  his  de- 
cision.] The  book  which  the  appellant  was  pro- 
secuted for  publishing,  contained  a  report  of  a  trial, 
and  in  the  course  of  the  report,  the  book  was  set 
out  which  the  man  was  tried  for  pubUshing.  The 
question  arises,  whether  that  book  so  set  out  was 
obscene  in  point  of  law.  The  bond  fide  object  of 
the  publisher  was  not  to  corrupt,  but  to  carry  on 
a  legitimate  controversy  on  a  subject  of  great 
public  importance.  He  could  not  carry  on  this 
controversy  without  giving  the  extracts  which 
the  magistrate  held  to  be  obscene.  The  ob- 
ject of  the  publisher  was  to  expose  the  re- 
volting practices  of  Roman  Catholic  priests  in  the 
conduct  of  the  confessional.  This  could  not  be 
done  without  giving  the  extracts.  Next,  in  deter- 
mining whether  or  not  a  man  has  been  guilty  of  a 
misdemeanor,  the  question  of  intention  must 
always  be  a  most  material  element,  and  here  the 
intention  was  innocent.  Besides,  it  is  always  of 
importance  to  notice  how  matter  of  an  ofiensive 
nature  is  brought  forward.  **  It  is  not  sufficient 
that  mere  passages  of  such  an  offensive  character 
should  exist  in  a  work  in  order  to  render  the  pub- 
lication of  it  an  act  of  criminality.  It  must  appear 
that  no  condemnation  of  such  passages  appears  in 
the  context "  (per  Lord  Denman,  C.J.,  in  Rex  v. 
Moxon,  2  Mod.  State  Trials,  356).  No  one  can 
read  this  book  without  seeing  that  its  object  is  to 
expose  and  hold  up  to  reprobation  the  doctrines 
contained  in  the  extracts.  (He  then  referred  to 
several  standard  works,  in  which  numerous  pas- 
sages of  an  obscene  character  appeared.)  Next, 
the  publication  was  privileged,  as  oeing  a  fair  and 
correct  report  of  a  trial  in  a  court  of  competent 
jurisdiction.  At  the  trial,  the  book  was  taken  as 
read;  that  is  equivalent  to  its  being  actually  read. 
In  the  report  of  the  trial  of  Bex  v.  Eaton  (31  State 
Trials  929),  for  publishing  Paine's  Age  of  Reason, 
most  of  the  most  offensive  passages  of  that  book 
are  set  out.  In  Ilex  v.  Carlisle  (3  B.  &  Aid.  167) 
the  real  ground  of  the  decision  was  that  the  report 
was  a  mock  report,  and,  under  pretence  of  bein^  a 
report  of  a  trial,  was,  in  reality,  intended  to  bnng 
the  whole  procedure  of  the  court  into  disrepute 
and  ridicule.  In  delivering  the  judgment  of  the 
Court  gf  Exchequer  in  Popham  y.  PicTcbu'nh  (31 
L.  J.  133,  Ex.),  Wilde,  B.  savs,  "  Undoubtedly,  the 
report  of  a  trial  in  a  court  oi  justice,  in  which  this 
document  had  been  read  would  not  make  the 
*  publisher  thereof  liable  to  an  action  for  libeL" 
Hoare  v.  Silverhck  (9  C.  B.  20)  is  to  the  same 
effect ;  so  is  Ttirner  v.  SvUivoAi  (6  L.  T,  Rep. 
N.  S.  130).  [Bovill,  C,  J. — Have  you  any  case 
where  the  right  to  publish  a  report  of  a  trial 
remains,  when  it  appears  that  such  publication  is 
prejudicial  to  morality  ?]    No. 

The  Attorney  •  Oeneral  (Sir  J.  D.  Coleridge) 
(Archibc^  ana  Poland  wiUi  him)  for  the  re- 
spondent.— The  appellant  has  misconceived  his 
remedy,  and  this  oourt  is  concluded  by  the 
findine  of  the  maoatrsAA.  "fts  ^»c^.  "V  vo^  ^^ 
of  20  &  ^1  ^\c\,.  c.  «i,\>aB  «^v^\i\.  Q^'sgP^  5S«5s^ 
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to  have  gono  to  tho  court  of  quarter  sessions, 
instead  of  coming  here.  Next,  tho  book  is  almost 
identical  with  that  dealt  with  in  Reg.  v.  Hicklin 
(L.  Rep.  3  Q.  B.  360 ;  37  L.  J.  89,  M.  C),  which 
the  Court  of  Queen's  Bench  unanimously  pro- 
nounced to  be  obscene ;  no  one  can  read  this  book 
and  say  it  is  not  revoltingly  obscene.  It  is  not 
privileged  as  being  a  report  of  a  trial.  It  was  not 
the  bond  fide  object  to  give  a  report  of  the  trial ; 
but  the  trial  is  only  made  the  occasion  to  reproduce 
obscenity. 

BoMLL,  C.J. — ^This  case  has  been  stated  >ander 
the  provisions  of  20  &  21  Vict.  c.  43,  s.  2,  by 
which  a  magistrate  had  power  to  state  a  case  for 
our  opinion  on  questions  of  law  only.  The  case 
being  before  us  on  that  footing,  the  question  for 
our  decision  arises  under  20  A  21  Vict.  c.  83,  which 
was  an  Act  for  preventing  the  sale  of  obscene 
pictures,  books,  &c.  In  the  present  case  the 
magistrate  decided  that  the  book  which  the  appel- 
lant was  convicted  of  publishing  was  an  obscene 
book,  the  publication  of  which  was  a  misdemeanor; 
and  he  further  decided  that  the  publication  was 
not  privileged  as  being  a  fair  report  of  the  pro- 
ceedings in  a  court  of  justice.  He  accordingly 
ordered  all  the  copies  of  the  book  which  had  b^n 
seized  to  be  destroyed,  and  he  now  submits  to  us, 
as  a  matter  of  law,  whether,  on  the  facts,  he  was 
right  in  so  deciding.  On  looking  over  the  book  in 
question,  I  find  no  inconsiderable  portion  of  it  so 
nlthy  and  disgusting  that  the  book  could  not  be 
read  in  public,  or  in  decent  society,  without  shock- 
ing the  feelings  of  all  who  heard  it.  Passages  in 
the  book  are  so  entirely  opposed  to  all  delicacy  and 
common  decency  that  counsel  could  only  call  atten- 
tion to  the  pages  where  they  occurred,  and  I  do  not 
hesitate  to  express  my  opinion,  that  these  parts  of 
the  book  are  of  such  a  character  as  to  make  the 
book  an  obscene  book  within  the  meaning  of  the 
Act.  So  far,  then,  from  thinking  the  magistrate's 
decision  on  this  point  wrong,  I  think  it  was  per- 
fectly right.  If  this  is  a  true  description  of  the 
character  of  the  book,  it  almost  necessarily  follows 
that  the  publication  of  it  is  an  offence  against 
morals  and  a  misdemeanor.  The  book  is  certainly 
one  which  no  person  of  any  decency  would  think 
of  leaving  on  nis  table,  especially  if  it  was  likely 
to  fall  into  the  hands  of  young  people.  It  has 
been  strongly  contended  by  Mr.  Kydd  that 
the  whole  book  has  properly  been  made  the 
subject  of  controversial  discussion,  and  that  the 
motive  of  its  publication  was  praiseworthy.  No 
doubt  the  matters  dealt  with  in  the  lxx)k  are 
matters  of  interest,  and  ought  to  be  fully  and 
fairly  discussed ;  but  while  we  preserve  the 
liberty  of  discussion,  we  must  not  allow  publishers 
to  run  into  indecency,  so  as  to  corrupt  the  morals 
of  the  public.  The  tendency  of  this  publication 
being  to  corrupt,  the  appellant  must  be  taken  to 
have  had  that  object  in  view,  even  though  his 
object  may  have  been  otherwise.  This  point  was 
fully  discussed  in  Reg.  v.  HicMhi,  where  the 
authorities  on  the  subject  were  fully  considered. 
There  the  court  of  quarter  sessions  had  reversed 
the  decision  of  the  magistrate,  on  the  ground  that 
the  immediate  intention  of  the  publisher  was  not 
to  corrupt,  but  only  to  expose  errors  ;  and  it  was 
then  assumed  by  tne  Court  of  Queen's  Bench  that 
the  publisher  had  a  really  honest  and  bond  fide 
motive.  That  court  revolted  the  decision  of  the 
recorder  on  the  ground  that  a  man  must  aiw«y« 


of  his  acts.  It  is  very  difficult  for  Mr.  Kydd 
to  contend  that  tho  details  of  this  book  are 
not  obscene,  when  the  very  object  of  the  book  is  to 
show  that  the  practices  of  the  Roman  Catholic 
church  are  of  that  character.  The  outer  cover  of 
the  book  refers  to  the  depravity  and  iniq'iity  of 
those  practices,  and  professes  to  unmask  them. 
In  the  apology,  which  is  a  sort  of  preface  to  the 
book,  the  object  of  the  book  is  said  to  be  to  expose 
some  of  the  immoral  objectionable  practices  or  the 
clergy,  and  stigmatises  some  parts  of  the  book  as 
loathsome.  I  quote  that  to  show  the  character 
of  the  passages  I  have  referred  to.  I  assume  that 
this  edition  varies  somewhat  from  that  dealt  with 
in  Reg.  v.  Hivklin ;  but  even  this  book  (as  stated 
n  the  apology)  omits  only  "  most  of  the  disgusting 
offensiveness  of  Romish  morality."  I  think  never- 
theless that  there  is  such  an  abundance  of  disgust- 
ing offcnsivencss  here  as  to  make  the  book  undis- 
tinguishable  from  that  dealt  with  in  Reg.  v.  HiekliH. 
The  test  of  obscenity  is  there  said  by  the  Lord 
Chief  Justice  to  be  "  whether  the  tendency  of  the 
matter  charged  is  to  deprave  and  corrupt  these 
whose  minds  are  open  to  such  immoral  influences 
and  into  whose  hands  a  publication  like  this  may 
fall."  I  think  that  that  is  a  very  good  test,  toA 
that  it  is  decisive  against  the  appellant  in  thi^ 
case.  It  has  been  contended  for  the  appellant 
that  the  most  objectionable  passages  in  this  book 
are  only  copies  and  extracts  from  the  works  of 
Roman  Catholic  divines,  used  at  seminaries  for  the 
instruction  of  Roman  Catholic  youth.  But  that 
does  not  justify  their  republication  in  tho  present 
form,  nor  does  it  follow  that  the  books  tbemselTee 
arc  not  equally  within  the  purview  of  the  statute. 
I  think  that  tne  book  is  obscene  and  most  disgu.«t- 
ing,  and  that  the  publication  of  it  is  a  misdemeanor 
which  might  form  the  subject  of  an  indictment. 
The  appellant  must  be  held  responsible  for  the 
probable  consequences  of  his  unlawful  act.  He  is 
not  protected  by  the  mere  fact  that  the  book  is 
controversial,  and  that  its  object  is  to  warn  the 
public  against  the  practices  of  the  priests.  I  fulty 
concur  in  the  judgment  of  the  Court  of  Queen  s 
Bench  in  Reg.  v.  Hicklhif  and  on  the  facts  stated 
hero  think  that  tho  present  case  distinctly  falls 
within  that  decision.  A  further  question  that  has 
been  raised  is,  whether  the  book,  containing  a 
fair  report  of  a  trial,  is  thereby  privileged.  It  is 
found  iis  a  fact  that  the  book  contain^  a  fair 
report  of  the  trial  of  one  Mackey,  except  that 
The  Confessional  Unmasked  was  there  taken  as 
road,  and  was  not  actually  read  in  court.  The 
magistrates  held  the  publication  not  privileecd, 
and  I  entirely  concur  in  that  opinion.  The  publi- 
cation of  fair  reports  of  trials  that  take  place  in 
courts  of  justice,  is,  like  the  fair  discussion  of  all 
other  public  matters,  considered  to  be  for  the 
benefit  of  the  nation.  But  it  is  equally  clear  that 
the  publication  of  matter  tending  to  corrupt  is  noc 
privileged,  and  may  not  be  lawfully  publisned.  It 
IS  well  [)ut  by  Mr.  Starkey  (On  Libel,  p.  215), 
"  Where  the  very  object  of  the  inquiry  is  to  pro- 
tect the  interests  of  religion,  morality,  deeencj, 
and  good  order,  by  repressing  infamous,  blasphe- 
mous,  and  obscene  or  seditious  publications*  it 
would  not  only  be  impolitic,  but  weak  and  absurd 
to  allow  the  same  matters  to  be  afterwards  pob- 
lished  as  a  parcel  of  the  judicial  proceeding.'*  llie 
same  sentiment  is  uttered  by  bailey,  J.,  in  hit 
judgment  in  Beg.  v.  Carlile :  *'  We  are  bocmd*'*  he 
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in  the  oonrse  of  judicial  proceedings,  the  publi- 
cation of  which  at  any  aistant  period  of  time, 
or  at  any  time  afterwards,  may  nave  the  effect 
of  an  utter  subversion  of  the  morals  and 
reli^on  of  the  people."  And  again  at  the  end 
of  his  jud^^ent,  the  same  judge  says  of  the 
publisher  of  a  report  of  such  a  trial,  "  It  will  be  no 
excuse  for  him,  that  it  was  a  faithful  representa- 
tion of  that  which  a  court  of  justice,  in  the  dis- 
charge of  its  duty,  is  bound  to  hear."  There  are 
other  passages  in  the  books  to  the  same  effect.  I 
entirely  concur  in  the  view  expressed  by  Bailey, 
J.  I  may  here  add  as  a  further  ground  for  ex- 
cluding the  privilege  in  this  case,  that  this  book 
gives  in  detail  parts  of  the  first  publication  which 
were  not  read  aloud  at  the  trial.  I  think  that  the 
proper  course  was  pursued  at  the  trial,  as  reading 
the  book  aloud  would  have  been  offensive  to  public 
decency.  The  outer  cover  of  the  book  hardly 
refers  at  all  to  the  trial,  but  almost  wholly  to  the 
matters  which  are  said  to  be  unmasked  in  the 
book,  and  from  that,  if  there  were  nothing  else,  I 
draw  the  conclusion  that  the  whole  book  was  not 
intended  as  a  fair  report  of  the  trial,  but  as  a 
means  of  reproducing  the  subject  of  the  first  pro- 
secution. I  am  clearly  of  opinion  that  the  publi- 
cation was  not  privileged  and  that  the  decision  of 
the  magistrate  must  be  afiBtrmed. 

Keating,  J. — I  am  of  the  same  opinion,  and  I 
will  only  notice,  in  passing,  the  preliminary  ob- 
jection of  the  Attorney- General,  who  contends 
that  we  have  no  jurisdiction  to  deal  with  the 
question  submitted  to  us,  in  other  words  that 
20  &  21  Vict.  c.  43,  s.  2  does  not  apply  to  20  &  21 
Vict.  c.  83.  I  do  not  think  the  Attorney-General 
much  relied  on  this  point,  but,  as  he  made  it,  it  is 
right  to  notice  it.  The  2nd  section  of  20  &  21  Vict. 
c  43  provides  that  after  the  hearing  and  deter- 
mination of  any  case  before  justices,  any  case 
which  they  have  power  to  deal  with  in  a  summary 
way,  either  party  being  dissatisfied  with  the 
decision  in  point  of  law,  may  ask  the  justices  to 
state  a  case,  and  the  magistrate  may  thereupon 
state  a  case,  for  the  opmion  of  the  court.  In 
pursuance  of  that  section,  the  magistrate  stated  the 
case  now  before  us.  From  that  case  it  appears 
that  he  decided  a  book  which  had  been  published 
by  the  appellant  to  be  an  obscene  book,  within  the 
meaning  of  20  &  21  Vict.  c.  83,  s.  1,  and  of  such  a 
character  that  the  publication  of  it  was  a  mis- 
demeanor, and  that  it  was  proper  to  be  prosecuted 
as  such.  He  now  refers  to  us  tne  question,  whether 
he  was  right  in  this  decision  in  point  of  law,  by 
which  I  understand  him  to  mean  to  ask  us, 
whether  he  was  right  in  saying  that  the  book 
was  so  obscene,  and  of  such  character  tliat  the 
publication  of  it  was  a  misdemeanor  and  a  fit 
subject  for  a  prosecution,  and  further,  whether 
he  was  right  in  deciding  that  the  publication  was 
not  privileged.  I  do  not  think  we  need  have  any 
difficulty  in  holding  that,  though  it  is  quite  true  that 
the  4th  section  of  20  &  21  Vict.  c.  83  gives  an  appeal, 
both  as  to  law  and  fact,  to  the  court  of  quarter 
sessions,  it  is  notwithstanding  competent  to  a  party 
convicted   under  this  Act   to   appeal  upon  any 

Question  of  law  under  the  20  &  21  Vict.  c.  43 ;  nor 
o  I  think  that  the  provision  of  the  4th  section  of 
Lord  Campbeirs  Act  was  intended  to  supersede 
the  provisions  of  the  general  Act  as  to  an  appeal 
against  a  decision  in  point  of  law.  With  reference 
to  this  case  as  stated,  I  quite  agree  with  my  Lord. 
The   Confessional   Unmasked  purports  to  be  a 


selection  from  works  of  Roman  Catholic  divines, 
and  contains,  amongst  other  things,  directions  to 
the  priests  with  regard  to  the  confessional.   Those 
extracts  undoubtedly,  if  correctly  reported,  con- 
tain obscene  matter  to  an  extent  at  which  any 
proper  mind  revolts.    Mr.  Kydd  has  contended 
that  the  appellant  has  a  rignt  to  discuss  those 
questions  as  matters  of  public  interest,  and  I  quite 
agree  that  they  are  of  public  interest,  and  that  a 
man  has  a  right  to  discuss  them  as  such.    Mr. 
Kydd  has  next  contended,  that  it  is  impossible 
to  discuss  these  matters  without  giving  extracts, 
and  setting  out  those  extracts.    He  therefore  con- 
tends that,  if  the  object  of  his  client  was  not  to 
pollute  the  public  mind,  but  only  to  conduct  a 
public  controversy,  the  publication  could  not  be  a 
misdemeanor  at  common    law.     It  may  be  the 
fact,  and  I  see  no  reason  to  doubt  it,  that  the  ob- 
ject of  the  appellant  was,  as  stated  by  Mr.  Kydd, 
effectively  to  assail  the  doctrines  of  the  Roman 
Catholic  Church.  But  I  quite  agree  with  my  Lord, 
that  to  accomplish  that  end,  a  controversialist 
cannot  set  forth  matter  that  has  a  direct  tendency 
to  corrupt.    I  quite  agree,  too,  that  these  filthy 
extracts  nave  that  tendency.  To  adopt  Mr.  Kydd's 
argument  would  be  to  allow  evil  that  good  may 
follow,  and  it  would  be  a  strange  way  of  pre- 
venting pollution  to  allow  the  circulation  of  that 
which    has    a    tendency    to    pollute.     Though, 
therefore,  it  is  a  fact,  as  Mr.  kydd  states,  that 
many  books  are    not  prosecuted  which  contain 
matter  equally  worthy  of  reprobation  (such  as  the 
book  which  he   has  especially  referred    to — ^The 
Garden  of  the  Soul,  which  contains  passages  of 
a  character  cognate  to  the  extracts  in  the  Con- 
fessional Unmasked,  and  open  to  the  same  objec- 
tion), 1  think  it  sufficient  to  say  with  my  Lord, 
that  it  does  not  follow,  that  because  the  appellant 
has  been  guilty  of  a  misdemeanor,  the  publisher  of 
The  Garden    of    the  Soul   is   guilty.      On    that 
point,  however,  I  express  no  opinion,  as  that  book 
IS  not  before  us  judicially.    I  think  it  sufficient  to 
say,  that  no  argument,  bounded  on  the  impunity 
hitherto  allowed  to  the  publisher  of  "  The  Garden 
of  the  Soul,"  can  avail  to  justify  the  appellant. 
Upon  the  second  point  I  would  refer  to  the  pas- 
sage   from    Starkey,  cited   by  the    Lord    Cnief 
Justice.    It  would  be  a  self-contradiction  in  law 
to  say  that  a  man  mav  be  indicted  for  publishing 
an  indecent  work,  and  at  the  same  time  to  sanc- 
tion the  re-publication  of  the  same  work  under 
colour  of  being  part  of  a  report  of  the  proceedings 
in  a  court  of  justice.    The  publication  of  reports 
of  important  cases  in  courts  of  law  is  for  the  pro- 
tection of  the  public;  but  the  law  would  defeat 
itself  if  it  allowed  in  the  course  of  such  a  report 
the  republication  of  what  it  had  decided  to  be  an 
indictable  offence  to  publish.    Therefore,  I  agree 
with  the  Lord  Chief  Justice,  and  I  may  add  that,  if  I 
was  of  a  different  opinion,  I  should,  with  reference 
to  this  book — The  Confessional  Unmasked — defer 
to  a  court  of  co-ordinate  jurisdiction  which   has 
decided  the  publication  of  it  to  be  an  indictable 
offence  at  common  law. 

Grove,  J. — I  am  entirely  of  the  same  opinion. 
As  to  the  c|uestions  submitted  to  us,  they  clearly 
arise  on  the  facts  stated  in  the  case.  After  stating 
the  facts,  the  magistrate  says,  "  I  was  of  opinion 
that  the  report  of  the  trial  of  George  Mackey,  as 
sold  and  published,  was  not  privilege:!."  Whether 
it  was  so  or  not,  is,  I  ft\)^Te\v^\v\,  ^  c^^eNa^scw  ^^a^^ 
which  the  magi&XiTuXie  \i»»  VjXx.  \«  Tia.  ^^S>aa  xsia--^^*- 
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trate  contdimes :  "  I  was  further  of  opinion  that 
the  report  of  the  trial,  Ac,,  is  an  obscene  book,  and 
of  such  a  character  and  description  that  the  publi- 
cation of  it  would  be  a  misdemeanor,"  &o.  As  to 
this  latter  point,  which  was  dealt  with  first  in  the 
ai^^ment,  I  think  Beg,  y.  Hieklin  is  a  clear  autho- 
rity, and  that,  unless  there  is  something  yery 
dinerent  in  the  present  publication  to  that  doEut 
with  in  that  case,  we  ougnt  to  adopt  it.  I  can  see 
no  reason  why  we  should  not  follow  it.  I  will 
make  only  one  remark  on  Reg  y.  Hieklin,  and  that 
has  reference  to  the  last  part  of  the  marginal  note 
in  the  Law  Bcports,  that  the  appellant  there  "  was 
not  justified  or  excused  by  his  mnocent  motiyes  or 
object."  That  is  almost  the  identical  language  of 
the  Lord  Chief  Justice.  It  is  a  matter  of  almost 
every  day  occurrence  that  a  man  is  indicted  for 
doin^  a  particular  act  with  a  certain  intent,  and 
•  the  jury  are  in  such  cases  told  to  infer  the  intent 
from  the  act.  They  are  not,  however,  conclusively 
bound  to  find  the  intent.  When  we  look  at  the 
whole  of  this  question,  it  comes  to  this,  when  an 
act  is  done  under  circumstances  which  fairly  imply 
a  particular  intent,  the  presumption  of  such  an  in- 
tent is  not  rebutted  by  showing  that  the  man  who 
did  the  act  had  another  paramount  intent.  A  man 
who  is  indicted  for  assaulting  with  intent  to  do 
grievous  bodily  harm,  is  not  excused  by  showing 
that  he  intended  to  save  the  person  assaulted  from 
injury  to  his  mind.  That  is  the  meaning  of  the 
passage  I  have  alluded  to,  and  I  do  not  see  that  it 
at  all  conflicts  with  the  law.  Li  the  present  case, 
I  see  no  reason  why  we  should  not  infer  from 
this  publication  the  intent  to  do  that  which  the 
publication  has  the  strongest  tendency  to  do,  viz., 
to  promote  immorality.  The  matters  contained  in 
the  book  are  so  filthy,  that  they  could  not  possibly 
be  quoted,  and  no  language  can  be  strong  enougci 
in  which  to  condemn  them.  Next  it  is  said  that  this 
publication  is  a  report  of  a  trial,  and  that  it  is  sub- 
stantially correct.  If  a  person  were  permitted  to 
publish  the  report  of  a  trial,  in  which  the  question 
was  whether  certain  matter  was  obscene  or  not, 
and  was  allowed  in  such  report  to  republish  the 
whole  of  the  filthy  matter,  we  should  have  this 
result,  that  when  any  person  was  brought  before  a 
court  of  justice  for  publishing  obscene  matter,  any 
other  person  might  at  once  publish  the  whole  of 
the  obscenity  with  impunity.  If  that  were  the 
law,  so  far  from  putting  a  stop  to  these  filthy  pub- 
lications, we  should  virtually  license  them  by  pro- 
secuting the  publisher.  It  Heems  to  me  to  bo  a 
redndio  ad  ahsurdum  that  that  is  not  the  law.  Beg. 
y.  CarliU  is  an  authority  to  show  that  that  is  not 
the  law,  and  there  is  no  authority  the  other  way. 
Next  Mr.  Kydd  asks,  what  is  the  remedy  ?  How 
can  yoa  expose  these  obscene  and  demoralising 
practices  except  by  thus  giving  extracts  from  the 
works  in  whicn  they  are  set  forth  P  It  appears  to 
mc  that  this  is  not  the  only  course  to  be  pursued, 
though  I  am  far  from  saying  that  if  this  were  the 
only  remedy,  the  publication  of  such  a  book  as 
this  would  be  justified.  But  if  those  Koman 
Catholic  books  contain  matter  of  such  obscenity, 
why  not  prosecute  the  publishers  ?  If  such  books 
are,  as  was  obscurely  hinted  by  the  Attomey- 
(Jeneral,  privileged,  that  would  be  set  up  at  the 
trial.  On  that  point  I  express  no  opinion.  I 
merely  mention  it  as  a  course  which  persons 
anxious  to  promote  morality  are  at  liberty  to  take. 
If  such  books  came  fairly  within  tho  grasp  o?  tha 
law,  the  pubUshera  would  be  punished  *,  ii  tibe  pub- 


lication were  held  privileged,  we  slioald  imder- 
stand  the  reason  why. 

Judgment  for  retpondenL 

Attorney  for  appellant,  EUerton. 

Attorney  for  respondent,  Solicitor  to  Treagwry. 
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April  27  and  May  4, 1872. 

(Before  Eellt,  G.B.,  Willes,  J.,  Clbasbt,  B., 
Gbove,  J.,  and  Quaik,  J.) 

Beg.  V,  Bea. 

Bigamy — Marriage  before  regi^Arar — Mitnomer. 
In  1866,  the  prisoner  married,  and  in  1872,  %ekM 

hi$  wife  tra«  living,  he  married  another  woman  in 

the  presence  of  trie  registrar  of  marrioigee,  ie- 

scribing  himself  not  as  Edioard  Beet,  kis  trm 

name,  but  as  Benjamin  Bea^    It  did  not  appear 

whether  or  not  tlie  second  wife  at  the  time  of  the 

marriage  kneio  thai  prisoner's  name  %wu  mMe- 

scribed  : 
Held,  that  the  prisoner  was  guHty  of  bigamy. 
Qucere,  whether  he  would  have  been  guilty  of  bigamy 

if  both  parties  had  knoivn  of  the  mienomer. 
Case  reserved  for  the  opinion  of  this  Gonrt  by 
Byles,  J. 

The  prisoner  was  indicted  at  Shrewabory  Aasiiei 
for  bigamy. 

He  was  married  in  1866  by  the  name  of  Edward 
Bea  to  his  first  wife  now  livine,  who  refused  to 
cohabit  with  him,  and  told  him  he  might  go  and 
marry  any  other  woman. 

In  1872  he  accordingly  married  another  womiB, 
in  the  presence  of  the  registrar,  describing  >*»wiiJf, 
not  as  Edward  Bea,  his  true  name,  but  as  Boi- 
jamin  Bea. 

There  was  no  evidence  to  show  whether  ths 
second  wife,  at  the  time  of  her  marriage,  knew,  or 
did  not  know,  that  his  Christian  name  was  mis- 
described. 

He  was  convicted  of  bigamy,  subject  to  the 
opinion  of  the  Court  of  Criminal  Appeal,  whetlMr 
on  these  facts  the  felony  was  proveo. 

April  27. — No  counsel  apppeared  to  argue  on 
either  side.  The  court  took  time  to  consider  iii 
judgment. 

May  4. — Kelly,  C.B.  now  delivered  the  judg^ 
meut  of  the  court. — This  case  must  be  decided 
upon  the  same  principle  as  applies  to  the  case  of  • 
marriage  by  banns,  because  the  language  of  il» 
statute  for  marriages  by  a  registrar  (o  &!t  Will. 4, 
c.  85,  ss.  4  and  •1>2),  follows  the  provisions  as  tobaimi 
and  ought  to  receive  the  same  construction.  As 
to  banns  it  is  clear  that  to  render  a  marriage  in- 
valid it  must  be  contracted  with  a  knomedge 
by  both  parties  that  no  due  pubUcation  of  bamu 
has  taken  place :  (Bex  v.  The  Inhabitanis  ci 
Wroxion,  4  B.  A  Ad.  640 ;  Tongue  v.  Tangwe,  1 
Moore  P.  C,  90.)  In  this  case  the  man  only  appevs 
to  have  known  of  the  misnomer,  and  the  presump- 
tion in  favour  of  marriage  and  against  fraud  cleanf 
threw  the  burden  of  proof  of  invalidity  upon  tlie 
party  alleging  it.  This  was  assumed  in  Tongms  t. 
Tongue,  otherwise  the  statement  of  Baron  IwEe*8 
dissent  would  have  been  superfluous,  llierelon 
without  saying  that  if  both  parties  knew  of  the 
misnomer,  there  would  have  been  no  affenoe  of 
bigamy  against  the  statute,  the  oonyiction  oogfatto 
\M«ffixms)^  QonviMon  e^^natd 
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Reg.  v.  Willis — ^Reg.  v,  Beaumont. 


[0.  Cab.  E. 


Reg  v.  Willis. 
penal  servitude  —  Previous  comndion  — 
56 — Amendment — 11  ^  12  Viet  c.  78,  «.  2 ; 
\Vid,cA7,8.2. 
indictment  for  wotmdir^  with  intent  to  do 

8  bodily  ha^'m,  which  did  not  charge  a 
$  conmction  for  felony,  the  prisoner  was 
id  a/nd  sentenced  to  seven  yeanrs*  penal  ser- 
the  learned  judge  reserving  for  this  court 
9iion  whether  he  had  power  to  sentence  for 
yr  term  than  five  years  (27  ^  28  Vict.  c.  47, 
he  sentence  to  stand  or  be  reduced  to  five 

9  this  court  should  determine : 

t  the  sentence  ought  to  be  reduced  to  Jive 
^enal  servitude,  a/nd  the  sentence  amended 
ngly  (11  ^  12  Vicf,  c.  78,  s.  2.) 
irved  for  the  opinion  of  this  Court  by 
,  B. 

se  was  tried  before  me  at  the  last  Assizes 
ty  of  Exeter. 

an  indictment  for  wounding  with  intent 
vous  bodily  harm,  and  the  prisoner  was 
Ity  of  unlawfully  wounding, 
proved,  though  not  stated  in  the  indict- 
t  he  had  been  before  convicted  of  felony, 
e  had  been  three  times  so  convicted,  and 
on  each  occasions  to  long  periods  of 
artion. 

ie  was  a  very  bad  one,  and  I  sentenced 
7en  years'  penal  servitude,  which  was  not 
1  an  adequate  sentence, 
iteuced  him  to  penal  servitude  and  had 
do  so  for  more  than  five  years,  I  was 
sentence  him  for  seven, 
d  not  such  power,  the  sentence  should 
3xceedcd  five  years. 

3  I  desire  the  opinion  of  the  CoUrt  of 
Appeal,  and  according  to  that  the  sen- 
)  stand  or  be  reduced  to  five  years. 
l7. — No  counsel    appeared  to  argue  on 

9. 

tirt  took  time  to  consider  its  decision. 
—Kelly,  C.B.  now  delivered  the   judg- 
le  Court. — In  this  case  we  are  of  opinion 
luch  as  the  prior  conviction  was  not  men- 

tho  indictment,  the  statute  requiring 
im  sentence  of  seven  years*  penal  servi- 
lot  apply.  Consequently  to  tne  question 
he  judge  was  bound  to  pass  a  sentence  of 
re'  penal  servitude,  we  must  answer  that 
t  so  bound.  The  prisoner  was  entitled 
lis  identity  tried  by  a  jury  which  could 

the  prior  conviction  was  not  upon  the 
Phe  case  of  Reg.  v.  Simmons  (38  L.  J. 
;  11  Cox  C.  C.  248),  is  an  authority  to 
.  In  thus  living  effect  to  the  sentence  of 
penal  servitude  instead  of  seven,  we  give 
One  learned  judge*s  sentence,  and  we  are 
g  a  sentence  of  our  own.  The  judgment 
lant  to  the  statute  11  &  12  Vict.  c.  78, 
amended  into  a  sentence  of  five  years' 
'^itude.  Judgment  accordingly. 


Saturday.  April  27, 1872. 

)  Kellt,  C.B.,  WiLLEs,  J.,  Cleasby,  B., 
Grove,  J.,  and  Quad?,  J.) 

Reg.  v.  Beaumont. 

nor — Bankruptcy — Evidence — 32  ^'33 

Vict.  c.  62,  s.  11. 
f>ho»e  affairs  were  liquidated  by  arrange' 


fnent,  was  indicted  v/nder  32  ^  33  Vict.  e.  62,  s.  11, 
for  thai  he  knowing  thai  false  debts  had  been 
proved  wnder  the  liquidation,  failed  for  the  period 
of  a  month  to  inform  B.,  the  trustee,  thereof. 
Tlie  evidence  was  thai  the  debtor,  on  the  23r(2  Sept. 
1S70,  filed  his  petition  in  tlie  County  Court,  allegvng 
thai  he  was  tmable  to  pay  his  debts,  a/nd  thai  he 
was  desirous  of  instit/uting  proceedings  for  Uqui' 
dalion  of  his  affairs  by  arrangement  or  composi' 
tion  with  his  creditors ;  thai  on  the  \Oth  Oct.  the 
first  meeting  under  the  petition  was  held,  and  three 
false  debts  proved  with  his  cownioance.  At  the . 
first  meeting  of  the  creditors,  it  was  resolved  thai 
a  composition  of  8^.  in  the  pound,  pamhle  by  in- 
stalments,  and  to-  be  secured,  should  oe  accepted^ 
and  B.  was  appointed  trustee  in  the  maMer.  On 
the  \2th  Oct.  tlie  registrar  of  the  County  Court 
certify  that  B.  was  appointed  trustee,  and  was 
declared  to  be  trustee  under  the  liquidation  by 
airangement.  At  the  second  meeting  of  creditors 
on  Idih  Oct.,  it  was  resolved  thai  ike  debtors' 
affairs  shonld  be  liquidated  by  arrangement,  and 
not  in  bankruptcy ;  that  the  remuneration  of  the 
tr'ustee  (B.)  be  left  to  a  subsequent  meeting,  and 
that  the  trustee  should  pay  the  moneys  received  by 
him  into  the  H.  bank : 
Held,  thai  upon  the  evidence,  B.  was  proved  to  be 
tlie  trustee  under  the  liquidation  by  arrangement, 
ruftwithstanding  thai  ol  tlie  first  meeting,  when  he 
was  originally  appointed,  it  was  resolved  to  accept 
a  composition  ofos.,  and  nothing  was  tJien  resolved 
as  to  a  liquidation  by  arrangement. 
Case  reserved  for  the  opinion  of  this  Court  by  Mr, 
Justice  Quain. 

Samuel  Beaumont  was  convicted  of  a  misde- 
meanour at  the  Spring  Assizes  for  the  West 
Riding  of  the  county  of  x  ork^  holden  at  Leeds  on 
the  21st  March  1872. 

The  prisoner  was  indicted  under  the  Debtors' 
Act  1869,  sect.  11,  sub-sect.  7,  for  that  he,  knowing 
that  "  certain  false  debts  had  been  proved  by  cer- 
tain persons  under  his  liquidation,  failed,  for  the 
period  of  a  month,  to  inform  his  trustee  thereof  " 
contrary  to  the  statute. 

On  the  23rd  Sept.  1870  the  prisoner  presented  a 
petition  to  the  County  Court  of  Yorksnire  holden 
at  Bradford,  under  sects.  125  and  126  of  the  Bank- 
ruptcy Act  1869,  and  in  the  form  No.  106  ap- 
pended to  the  general  rules  in  bankruptcy  stating 
his  desire  to  institute  proceedings  for  the  liquida- 
tion of  his  affairs  by  "arrangement  or  compo- 
sition "  with  his  creditors. 

The  first  meeting  under  the  said  petition  was 
held  on  the  10th  Oct.  1870.    The  petitioner  was 

§  resent  at  the  meeting.  At  this  meeting  divers 
ebts  were  proved  in  the  usual  way  by  affidavit, 
and  amongst  other  debts  three  persons  formerly 
workmen  m  the  employment  of  the  prisoner 
proved  debts  to  the  amount  of  101.,  91.  I2s.,  and 
82. 10s.  respectively  for  wa^es  alleged  to  be  due  to 
them  &om  the  prisoner.  It  was  proved  bdfore  me 
that  these  proofs  had  been  obtained  by  the  prisoner 
&om  the  workmen  who  were  induced  by  the 
prisoner  to  make  them,  the  prisoner  and  the  de- 
ponents well  knowing  that  the  amounts  of  the 
debts  sworn  to  in  these  proofs  were  considerably 
beyond  what  was  due  to  the  deponents  respect- 
ively. 

In  one  case  only  bs.  Sd.  was  due  to  the  depo- 
nent instead  of  91.  12s,  the  sum  sworn  to  ixLbi& 
affidavit. 
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[O.  Gas.il 


each  of  the  three  workmen  with  fictitions  particu- 
lars of  the  claims  and  directed  them  to  copy  those 
particulars  and  send  them  in  to  the  trustee  when 
demanded,  and  this  direction  was  obeyed  by  the 
three  deponents  respectively. 

The  prisoner's  attorney  was  appointed  proxy  by 
each  of  the  deponents  to  vote  for  each  of  them  at 
all  meetings  oi  creditors. 

At  the  first  meetinc  of  creditors  the  following 
resolutions  were  passed  by  the  statutory  majority: 

1.  That  a  composition  of  Ss,  in  the  pound  shall 
be  accepted  in  satisfaction  of  the  debts  due  to  the 
creditors  from  the  said  Samuel  Beaumont. 

2.  That  such  composition  be  payable  as  follows, 
by  three  equal  instalments,  at  four,  eight,  and 
twelve  montns  from  this  date. 

3.  That  the  said  composition  be  secured  to  the 
satisfaction  of  Messrs.  Isaac  Faulkner  Oates  and 
Ephraim  Gibson. 

4.  That  Charles  Joseph  Buckley  be  appointed 
trustee  in  the  matter. 

5.  That  the  second  general  meeting  of  creditors 
be  held  at  the  Boyal  Hotel,  in  Cleckheaton. 

On  the  12th  Oct.  1870  the  registrar  of  the  said 
Coun^  Court  certified  that  the  said  Charles  Jo- 
seph [Buckley  had  been  appointed  trustee,  and  he 
was  thereby  declared  to  bo  trustee  "under  this 
liquidation  by  arrangement."  The  certificate  was 
in  the  form  number  121,  appended  to  the  Grene- 
ral  Bules  in  Bankruptcy. 

The  prisoner's  attorney,  as  proxy  for  the  above 
three  creditors,  voted  for  these  resolutions,  and 
these  creditors  were  reckoned  in  the  majority  in 
value. 

The  second  meeting  of  creditors  was  held  on 
the  19th  Oct.  1870. 

The  petitioner  was  present  at  this  meeting,  and 
the  following  resolutions  were  passed  unani- 
mously : — 

1.  We,  the  undersigned,  being  the  statutory 
majority  of  creditors  assembled  at  the  second 
meeting  in  the  above  matter,  duly  held  at  the 
Boyal  Hotel,  in  Cleckheaton  aforesaid,  this  19th 
Oct.  1870,  in  accordance  with  the  provisions  of 
the  said  Act,  do  hereby  resolve  that  the  affairs  of 
the  said  Samuel  Beaumont  be  liquidated  by 
arrangement  and  not  in  bankruptcy. 

2.  That  Messrs.  William  Steaa,  Ephraim  Gibson, 
and  John  Khodes  Cordingley  be  appointed  a  com- 
mittee of  inspection. 

3.  That  the  remuneration  of  the  trustee  (Mr. 
Charles  Joseph  Buckley)  be  left  to  a  subsequent 
general  meeting. 

4.  That  thetrustee  (Mr.  Charles  Joseph  Buckley), 
shall  pay  all  sums  of  money  on  account  of  the  estate 
from  time  to  time  received  by  him  into  the  Hud- 
dersficld  Banking  Company's  branch  bank  at 
Cleckheaton. 

No  debts  were  proved  at  the  second  meeting, 
but  the  creditors  voted  at  the  second  meeting  in 
respect  of  the  debts  proved  at  the  first  meetmg, 
which  proofs  were  on  the  file  of  the  court. 

Tlie  prisoner's  attorney  voted  as  proxy  for  the 
above  three  creditors  at  the  second  meeting  in 
the  same  way  as  he  did  at  the  first. 

There  was  no  fresh  express  appointment  of  a 
trustee  at  the  second  meeting  beyond  what  is  con- 
.tained  in  the  above  last- mentioned  resolution,  nor 
was  there  any  fresh  certificate  of  the  registrar 
given  after  the  second  meeting  in  respect  of  the 
appointment  of  trustee. 

The  proceedings  of  a  second  meeting  professed 


to  be  regulated  by  rules  282  and  283  of  the  Genenl 
Bules  in  Bankruptcy. 

After  the  second  meeting  the  tmfitee,  Charles 
Joseph  Buckley,  proceeded  to  act  as  trofltee  under 
the  hquidation ;  he  collected  the  assets,  and  be  bad 
paid  at  the  time  of  the  trial  a  dividend  of  4i.  in 
the  pound.  He  treated  the  debts  alleged  to  be 
due  to  the  three  above-mentioned  Greditors  far 
wages  as  preferential  debts,  and  paid  them  in  foD 
by  cheque. 

The  said  creditors  immediately  handed  over 
the  cheques  to  the  prisoner,  who  got  them  cashed, 
and  then  paid  over  to  the  three  creditors  the  soms 
really  due  to  them,  and  appropriated  the  rest  of 
the  money  to  his  own  use. 

On  these  facts  it  was  contended  for  the  prisoner 
that  he  could  not  be  convicted  of  an  offence  nnder 
the  Debtors  Act  1869,  sect.  11,  sub-sect.  7,  inas- 
much as  the  liquidation  by  composition  having 
been  changed  by  the  resolutions  passed  at  the 
second  meeting  into  a  liouidation  by  arrangement, 
no  debts  had  been  legally  proved  under  the  liqoi- 
dation  by  arrangement,  nor  had  any  trustee  been 
legally  appointed  under  that  liquidation ;  that  the 
trustee  appointed  on  the  10th  Oct.  was  appointed 
the  trustee  under  the  liquidation  by  oompositioB 
only  in  pursuance  of  Bule  279,  and  that  the  poweis 
and  functions  of  such  a  trustee  are  entirely  dif- 
ferent from  those  of  a  trustee  duly  appointed 
under  a  liquidation  by  arrangement,  according  to 
the  provisions  of  sect.  125,  sub-sects.  1,  5,  and  7,  of 
the  Bankrupt  Act  1869. 

On  the  other  hand  it  was  contended  by  the 
counsel  for  the  prosecution  that  the  liquidation, 
though  changed  at  the  se&ond  meeting  froma 
liquidation  by  composition  into  a  Uquicbtion  bj 
arrangement,  in  pursuance  of  Bule  2^,  condnned 
to  be  in  effect  the  same  liquidation,  and  that  the 
creditors  who  voted  at  the  second  meeting  were 
entitled  to  vote  in  respect  of  their  debts  proved  at 
the  first  meeting,  ana  were  not  nnder  the  neces- 
sity of  proving  those  debts  a  second  time,  and  thit 
the  trustee  appointed  at  the  first  meeting  becime 
the  trustee  under  the  resolutions  passed  at  the 
second  meeting,  and  was  impliedly,  if  not  ex- 
pressly, recognised  as  such  trustee  under  those 
resolutions,  and  that  the  petitioner  having  been 
present  at  the  said  meeting,  and  having  used  faj 
nis  attorney  the  proofs  of  debts  made  at  the  fixn 
meeting  could  not  object  that  the  proceedings  it 
the  Recond  meeting  were  irregular  m  that  respect 

The  jury  convicted  the  prisoner  of  knowing  that 
the  above  three  false  debts  had  been  proved  under 
the  liquidation,  and  that  he  failed  for  the  period 
of  a  month  to  inform  the  trustee  thereof. 

I  reserved  for  the  opinion  of  this  Court  thcqaee* 
tion  whether,  on  the  above  facts,  the  prisoDO' 
could  be  convicted  of  the  offence  charged  against 
him. 

Copies  of  the  petition  of  the  proceedings  at  both 
meetmgs  of  creditors,  and  of  the  certificate  of  the 
registrar  of  the  appointment  of  the  trustee  as 
entered  on  the  file  of  the  court  as  below,  were 
annexed  to  the  case. 

The  Bankbuptct  Act  1809.— In  the  Coantj  Cboitof 
Torkahire  holden  at  Bradford.— The  hamble  petitioa  of 
Samnel  Beaumont,  of  Cleckheaton,  in  the  ooiutjof  YaA, 
machine  maker. 

Showeth, — ^That  your  petitioner  aUeme  thai  he  ii  aa- 
ablo  to  pa^  his  debts^  and  is  denrooa  w  inatitiiiiBf  pn> 
oeedingfl  for  lic^iiidation  of  his  ailain  by  mramgmam^  <r 
composition  with  hia  creditors,  and  hareby  aabauli  ^ 
the  jurisdiction  of  thia  ooort  in  the  w«^*«*«^  q(  gsck  p^ 
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oaedinn,  and  that  Tonr  petitioDer  eetimates  the  amonnt 
of  the  debts  owin^  by  him  to  his  creditors  at  25001. 

That  your  petitioner  does  not  reside  or  carry  on  busi- 
■ess  within  the  district  of  the  London  Bankruptcy  Court. 

Yonr  petitioner  therefore  pra^s  that  notice  convening 
■aoh  general  meeting,  or  meeoni^s  of  his  creditors,  as 
may  be  necessary  to  be  given  b^  him  dnring  the  coarse  of 
■Hon  nrooeedings,  may  be  sent  in  the  prescribed  manner, 
•ad  tnat  sn'ch  resolution  or  resolutions  as  his  creditors 
may  lawfully  pass  in  the  course  of  such  proceedings,  and 
AS  may  require  registration,  may  bo  duly  registered  bv 
the  registrar  of  the  court.  And  your  petitioner  shall 
erer  pray,  Ao. 

Signed,  Saml.  BsAxmoNT. 
Signed  by  the  petitioner,  Samuel  Beaumont, 

on  the  23rd  Sept.  1870,  in  the  presence  of 
(Signed)     Jas.  G.  Hutchinson,  Attomey- 

at-Law,   Picadilly-chambers,    Piccadilly, 

Bradford,  aforesaid. 

The  Bankruptcy  Act  1869.— In  the  County  Court  of 
Yorkshire,  holden  at  Bradford. — In  the  matter  of  a 
■peoial  resolution  for  liquidation  bv  arrangement  of 
the  affairs  of  Samuel  Beaumont,  of  Cleckheaton,  in  the 
ooonty  of  York,  machine  maker.  This  is  to  certify  that 
Charles  Josepn  Buckley,  of  Bradford  aforesaid,  ac- 
eonntant,  has  been  appointed,  and  is  hereby  declared  to 
be,  trustee  under  this  liquidation  by  arrangement. 

Given  under  my  hand  and  the  seal  of  the  court  this 
12th  day  of  October,  1870. 

(Signed)    ^    Geo.  Bobinson,  Begistrar. 
County  Court  of  Yorkshire,  holden  at  Bradford. 
Filed,  12th  Oct.  1870. 

(Signed)        J.  B.  Quain. 

Waddy  {Wilberforce  with  him)  for  the  prisoner. 
— ^The  offence  charged  was  created  by  the  Debtors* 
Act  1869  (32  &  33  Vict.  c.  62,  s.  11) :  "Any  person 
adjndged  bankrupt,  and  any  person  whose  affairs 
are  liquidated  by  arrangement  in  pursuance  of  the 
Bankrupting  Act  1869,  shall  in  each  of  the  cases 
following  be  deemed  guilty  of  a  misdemeanor ; " 
and  then  sub-sect  7 :  "  If  knowing  or  beliving  that 
a  false  debt  has  been  proved  by  an^  person  under 
tlie  bankruptcy  or  liquidation,  he  fail  for  the  period 
of  a  month  to  inform  such  trustee  as  aforesaid 
thereof.*'      Then    the  mode    of    appointing    the 
trustee  in  cases  of  liquidation  by  arrangement  is 
regulated  by  sect.  125  of  the  32  &  33  Vict.  c.  71 
(the  Bankruptcy  Act).      Two  points  arise,  first, 
no  false  debts  were  proved  in  such  a  way  that  it 
was    incumbent  on   the  defendant   to  give   the 
trastee  notice  thereof;  and  secondly,  there  was  no 
trustee  properly  appointed  that  it  was  his  duty  to 
acquaint   of  such  false  debts.    The  Bankruptcy 
Act  contemplates   two  modes  of  proceeding  for 
windine-up  the  estate,  first,  by  composition  ;   se- 
condly, oy  liquidation  by  arrangement.     Bulo  279 
is :  "where the  creditors  at  the  first  general  meeting 
doly  pass  a  resolution  that  a  composition  shall  be 
accepted  in  satisfaction  of  the  debts  due  to  them 
from  the  debtor,  they  shall  specify  in  their  resolu- 
tion the  amount  of  the  composition  and  the  instal- 
ments and  dates  at    which  the  same    shall  be 
payable,  and    they  may  name    some  person  as 
trustee  for  receipt  and  distribution  of  the  oom- 
poaition,  and  any  negotiable  securities  which  may 
be  given  for  the  same."    That  is  the  only  rule  in 
which  the  trustee  is  mentioned.    Then  how  stands 
the  matter  P    On  the  10th  Oct.  the  first  meeting 
was  held,  and  debts  proved,  and  a  resolution  passed 
to  accept  a  composition  of  8a.  in  the  pound,  and 
that  Buckley  be  appointed  trustee  in  the  matter. 
On  the  12th  Buckley  was  certified  by  the  court  as 
the  trastee,  and  on  the   llHh,  at  a  meeting  of 
creditors,  it  was  resolved  to  liquidate  the  defen- 
dant's affairs  by  arrangement,  and  not  in  bank- 
ruptcy.   The  proceedings  of  the  meeting  on  the 
10th  were  rendered  a  nullity    by  those  of   the 
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meeting  on  the  19th,  the  composition  being 
changed  into  a  liquidation  by  arrangement.  The 
certificate  of  the  registrar  of  the  County  Court 
was  obtained  on  a  misrepresentation  of  the  nature 
of  the  meeting  on  the  10th  Oct.  [Cleasby,  B. — 
Sect.  125,  sub-sect.  6,  and  sect.  18  of  the  Bank- 
ruptcy Act,  make  the  certificate  conclusive  evi- 
dence of  the  appointment  of  the  trustee.]  But  in 
this  case  there  was  no  resolution  then  existing  to 
liquidate  by  arrangement.  (Willes,  J. — Buckley 
was  appointed  "  trustee  in  the  matter,"  whatever 
turn  it  might  take — that  is,  although  it  might  be 
turned  from  what  it  then  was,  a  composition,  into 
a  liauidation  by  arrangement.  Quatn,  J. — It  was 
so  cnanged  because  the  creditors  were  not  satisfied 
with  the  security  for  the  composition.]  The  cer- 
tificate could  not  bo  retrospective ;  and  as  there 
was  no  liquidation  by  arrangement  before  the  19th 
there  could  be  no  trustee  under  it  before  then. 
The  certificate  on  the  12th  does  not  therefore 
avail.  The  false  debts  being  proved  at  a  meeting 
which  became  null,  and  no  trustee  being  properly 
appointed  for  the  liquidation  by  arrangement,  the 
charge  in  the  indictment  was  not  legally  estab- 
lished, and  the  conviction  cannot  be  sustained. 

r.  Campbell  Foster  for  the  prosecution,  was  not 
called  upon  to  argue. 

Kelly,  C.B. — We  are  all  of  opinion  that  the  con- 
viction must  be  affirmed.     I  do  not  say,  speaking 
for  myself,  that  my  mind  is  free  from  aifficulty  as 
to  whether  some  proceeding  which  ought  to  have 
taken  place  may  not  have  done  so,  and  rot  been 
recorded.    The  charge  against  the  defendant  was 
that  he,  knowing  that  false  debts  bad  been  proved, 
did  not  give  the  trustee  notice  thereof,  and  the 
facts  were  that  certain  debts  were  proved  under  a 
proceeding  which,  if  not  at  the  particular  time 
such,  became  subsequently  a  liquidation  by  arrange- 
ment, and  the  defendant  knew  that  such  debts 
were  false  ones,  and  failed  to  inform  Buckley,  the 
trustee,  thereof,  and  upon  proof  of  those  facts  the 
offence  was  complete.     For  the  defendant  it  was 
argued  that,  looking  at  the  date  of  the  proof  of 
the  debts  and  appointment  of  trustee,  there  was 
then  no  resolution  by  the  creditors  to  liquidate  the 
petitioning  debtor's  affairs  by  arrangement,  but 
only  to  accept  a  composition,  to  be  paid  in  a  cer- 
tain time,  and  that  the  trustee  being  appointed 
before  it  was  resolved  to  liquidate  by  arrangement, 
there  was,  legally,  no  trustee  at  all.    We  must, 
however,  look  at  the  proceedings  in  their  order ; 
first,  the  defendant  presented  a  petition  to  the 
County  Court,  wherein  he  alleged  that  he  was  un- 
able to  pay  his  debts,  and  was  desirous  of  insti- 
tuting proceedings  for  liquidation  of  his  affairs  by 
arrangement   or    composition,    and  thereby  sub- 
mitted to  the  jurisdiction  of  the   court  in  tho 
matter  of  such    proceedings.    That  was,  in  sub- 
stance, a  petition  for  the  licjuidation  of  his  affairs 
by  arrangement  or  composition.    Then  a  meeting 
of  his  creditors  was  held  on  the  10th  Oct.,  when  a 
resolution  was  passed  "  that  Charles  Joseph  Buck- 
ley be  appointed  trustee  in  the  matter,'  which  I 
read  as  in  the  matter  of  the  petition  of  the  defen- 
dant for  liquidation  of  his  affairs  by  arrangement 
or  composition.    Then  again,  on  the  19th  Oct.,  in 
the  very  matter  of  this  petition,  a  creditors'  meet- 
ing was  held,  and  by  the  requisite  majority  it  was 
resolved  that  the  affairs  of  tho  defendant  be  liqui- 
dated by  arningemont  and  not  in  bankruptcy,  and 
that  the  remnnonition  of  the  trustee  (Mr.   C.  J. 
Buckley)  be  left  to  a  subsequent  genenil  racet- 
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ing,  and  that  the  trustee  (Mr.  C.  J.  Buckley) 
shall  pay  all  sums  of  money  on  account  of  the 
estate,  from  time  to  time  received  by  him  into 
the  Huddersfield  Banking  Company's  Branch 
Bank  at  Cleckheaton.  That  was  a  clear  recog- 
nition and  treating  of  Buckley  as  trustee  by 
the  creditors,  and  a  continuation  and  confirm- 
ation of  his  appointment  both  prospectively  (and 
retrospectively,  as  I  think),  Buckley  then  being 
appointed  by  resolution  of  the  creditors,  trustee 
in  the  liquioation  of  the  defendants  by  arrange- 
ment. Wo  have  next  the  certificate  of  the  regis- 
trar of  his  appointment  in  the  form  provided  by 
the  statute,  which  is  clear  proof  that  Buckley  was 
duly  appointed  trustee  in  the  liquidation  founded 
on  the  petition  before  the  County  Court,  It  was 
next  said  that  the  date  of  the  certificate  was  l'2th 
Oct.,  a  week  before  19th  Oct.,  when  the  meeting  of 
creditors  was  held,  at  which  it  was  resolved  to 
liquidate  by  arrangement.  If  those  dat^s  are  to 
be  taken  as  conclusive,  there  might  be  a  difficulty, 
but  not  an  insuperable  one,  because  we  have  only 
to  say  in  answer  that  the  resolutions  at  the  meet- 
ing on  the  19th  have  a  retrospective  operation. 
It  is,  however,  unnecessary  to  consider  that  ques- 
tion, because  the  three  requisites  were  proved  to 
complete  the  case.  First,  there  is  the  petition 
praying  for  a  lic^uidation  of  his  affairs  by  arrange- 
ment or  composition  ;  secondly,  there  was  a  meet- 
ing of  creditors  under  that  petition,  at  which 
Buckley  was  apipointed  trustee ;  thirdly,  there  was 
another  meeting  at  which  it  was  resolved  to 
liquidate  his  affairs  by  arrangement,  and  finally 
there  was  the  certificate  of  the  trust^ees'  appoint- 
ment, and  the  matter  of  the  special  resolution  for 
liquidation  by  arrangement  of  the  affairs  of  the 
defendant  of  the  appointment  of  Buckley  as  trustee. 
Sect.  18  of  the  Bankmptcy  Act  makes  that 
certificate  conclusive  evidence  of  the  apj>ointment 
of  the  trustee ;  and  we  cannot,  therefore,  look  at 
the  dates.  Without  referring  to  the  dates  the  pro- 
ceedings are  such  as  to  establish  a  liquidation  by 
arrangement,  and  the  appointment  of  the  trustee. 
The  conviction,  therefore,  must  be  affirmed. 

The  rest  of  the  Court  concurring, 

Conviction  affirmed. 

Attorneys  for  the  prosecution,  Terry  and  Itobin' 
8on,  Bradford. 

Attorney  for  the  prisoner,  Kerry,  Bradford. 


COXTBT  OF  APPEAL  IN  CHANCEBT. 

Reported  b/  E.  Stewabt  Boche  and  H.  Peat,  Esqrs., 

BarriBten-at-Law. 


Thursday,  May  23, 1872. 

(Before  the  Lord  Chancellor  (Hatheriey)  and  the 

Lords  Justices.) 

Be  The  AIeyricke  Fund. 

Endowed  Schools  Commissioners — Endownneiit — 
University — Jurisdiction  — Discovery  — District — 
Endowed  Schools  Act  1869  (32  cj-  33  Vict.  c.  56), 
Charitable  Trusts  Acts  1853  and  1855  (16  cj*  17 
Vict  c.  137,  and  18  S'  1^  Vic*,  c.  124), 

The  Endoiced  Schools  Commissioners  have  juris- 
diction  iinder  the  Endowed  Schools  Act  1869  to 
compel  a  college  in  an  university  to  make  dis' 
covery  of  matters  relating  to  an  endowment  of 
which  the  managing  body  of  the  college  are 
trustees  for  exhibit  toners  to  he  seled^d  Jfrom  a 

particidar  district,  and   %ohose   exltibitions    are 


tenable  at  the  university,  although  (hey  are  nd 

connected  with  any  partiadar  school. 
Wales  is  a  "  district     within  the  Endowed  SchooU 

Act  1869. 
Tms  was  an  appeal  motion  fixxm  a  dedmon  of 
Wickens  V.C. 

By  his  wiU,  dated  the  25th  Munch  1712,  the 
Bey.  Edmund  Meyricke,  after  reciting,  amongst 
other  things,  that  he  had    always   intended  to 
bestow  a  good  part  of  what  God  shoold  please  to 
bless  him  withal  for  the  encouragement  of  learmng 
in  Jesus  College,  in  Oxford,  and  for  the  better 
maintenance  oi   six  of  the  junior  scholars  who 
were  or  should  be  scholars  of  the  foundation  of 
the  said  college,  out  of  the  six  counties  of  Korth 
Wales,  gave,  devised,  and  bequeathed  aU  his  red 
and  personal  estates  (except  as  therein  mentioned) 
unto  and  for  these  several  uses  and  purposes ;  that 
was  to  say,  unto  every  one  of  the  said  six  scholan 
particularly  and  severally  the  annual  sum  of  lOL 
of  lawful  money  of  Great  Britain  during  his  resi- 
dence in  the  said  college;  and  for  the  mainten- 
ance and  settlement  of  six  exhibitioners  in  the 
said  college,  natives  of  the  six  counties  of  Noiih 
Wales,  or  of  any  or  either  of  the  said  six  counties, 
and  of  his  kindred,  if  such,  of  that  number  of 
exhibitioners,  else  such  exhibitioners  to  be  othen 
of  the  said  six  counties  to  make  up  the  number  of 
six,  he  gave  to  each  and  eveiy  of   the  said  six 
exhibitioners    the    annual  sum  of    BL  of  lawfd 
money  of  Great  Britain  during  his  residence  ii 
the  said  college ;  the  said  lOZ.  per  annum  to  e$A 
and  every  of  the  said  scholars,  and  the  said  8L 
per  annum  to  each  and  every  of  the  said  exhibi* 
tioners  as  aforesaid,  to  be  paid  unto  them  sevenlly 
and  respectively,  yearly,  and  every  year  durii^ 
their  respective  residence  in  the  said  college  as 
aforesaid  out  of  the  yearly  rents,  issues,  and  profits 
of  his  said  estate ;  and  the  remainder  of  the  yesrlj 
rents,  issues,  and  profits  of  such  part  of  his  estate 
(other  than  as  therein  mentioned)  he  gave,  de- 
vised, and  bequeathed  to  and  for  these  further 
uses  and  purposes,  that  was  to  say,  for  the  buying 
of    advowsons    of    rectories,    impropriations,   or 
vicarages,  to  which  the  principal  ror  the   time 
being,  and  the  fellows  of  the  said  college,  shculd 
or  might,  as  patrons  thereof,  present  nt  persons 
thereto  out  of  the  said  number  of  the  said  six 
scholars,  or  if  it  happened  that  there  were  none  of 
such  scholars   capable  to  be  presented  thereto^ 
then  any  of  the  said  six  exhibitioners  that  should 
be  capable  to  be  presented  thereto  should  be  so 

E resented  thereto;  such  scholars  and  such  exhi- 
itioners  to  be  so  presented  to  such  advowsons  of 
such  rectories,  impropriations,  or  vicarages,  as 
there  should  be  any  vacancy  or  vacuicies  of  snch 
livings  or  benefices ;  or  if  it  happened  that  theie 
were  none  of  such  scholars  or  of  such  exhibitkmas 
capable  to  be  so  presented  thereto,  then  one  of  tbe 
North  Wales  Fellows  of  the  said  collie  was  to 
be  presented  instead  of  such  of  the  saia  scholan» 
or  of  such  of  the  said  exhibitioners  as  should  not 
be  capable  to  be  presented  as  aforesaid,  to  sodk 
vacancy  as  might  be  of  such  of  the  said  rectories, 
impropriations,  or  vicarages.  And  his  will  and 
further  meaning  and  intent  was,  as  to  the  said 
exhibitioners,  that  they  and  each  and  eveij  pf 
them,  should  be  well  and  duly  paid  yearly  tbe  said 
sum  of  SI.  per  annum  as  aforesaid,  nntu  they  did 
or  should  take  their  several  and  respective  de^^BO 
o^  Mfifiters  of  Art,  or  until  they,  or  any  or  artber 
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of  soqIs  really  worth  401.  per  annuin.  And  he 
thereby  gave,  devised,  and  bequeathed  such  part 
of  his  said  estate  so  given,  devised  and  be- 
queathed, for  and  to  the  said  six  scholars  and 
tne  said  six  exhibitioners,  and  for  the  buying  of 
such  advowsons  of  rectories,  impropriations,  or 
vicarages  as  aforesaid,  and  for  the  uses  and 
purposes  aforesaid,  and  the  yearly  rents,  issues, 
and  profits  thereof  yearly  and  every  year  for  ever, 
for  and  to  the  same  uses  and  purposes  for  ever, 
and  to  and  for  no  other  use  intent  or  purpose 
whatever.  The  testator  then  nominated  and  ap- 
pointed four  trustees  of  his  will  to  order  and 
manage  his  said  estate,  and  provided  that  from 
and  after  the  deceases  of  the  said  four  trustees 
thereinbefore  named,  then  for  the  future  and  for 
ever  the  trustees  of  his  said  estate  so  given,  de- 
vised, and  bequeathed  as  aforesaid,  to  and  for  the 
said  six  scholars  and  the  said  six  exhibitioners, 
and  for  the  buying  of  such  advowsons  as  aforesaid, 
for  the  uses  and  purposes  as  aforesaid,  and  all  and 
every  the  matters  and  things  relating  to  the  same 
as  aforesaid,  should  be  the  principal  of  the  said 
Jesus  College  for  the  time  being  for  ever,  and  two 
of  the  senior  fellows  of  the  said  college  for  the 
time  being  for  ever.  And  they  were  by  him 
thereby  constituted,  authorised,  empowered,  and 
appointed  to  be  such  trustees  for  the  said  us6s  and 
purposes  relating  to  the  said  college  as  aforesaid ; 
and  to  act  and  do  in  and  touching  the  same,  and 
in  and  concerning  such  part  of  his  said  estate  so 

S'ven,  devised,  and  bequeathed  for  and  towards 
e  said  six  scholars  and  the  said  six  exhibitioners, 
and  the  buying  of  such  advowsons  as  aforesaid, 
for  the  uses  and  purposes  aforesaid,  and  the 
management  of  such  part  of  his  estate,  as  appro- 
priated ,  to  and  for  tnose  uses  and  purposes  as 
aforesaid,  from  time  to  time  and  at  all  times,  as 
occasion  should  be,  as  they  should  think  fit  or 
judge  necessary,  yearly,  and  in  every  year  for 
ever,  that  the  same  might  be  truly  and  duly  done 
as  aforesaid,  yearly,  and  in  every  year  for  ever, 
according  to  his  true  intent  and  well  meaning 
therein  expressed,  for  the  said  several  uses  and 
purposes  as  aforesaid. 

llie  testator  executed  a  codicil  dated  the  14th 
May  1712,  whereby  he  devised  a  piece  of  land  at 
Bala,  in  Merionethshire,  for  the  use  and  benefit  of 
a  school,  and  made  certain  provisions  oat  of  the 
rents  of  his  estates  in  Merionethshire  "  above  the 
Bom  of  108Z.  per  annum  given  by  his  last  will  to 
six  scholars  and  six  exhibitioners  in  Jesus  College, 
in  Oxford,"  and  otherwise,  for  the  maintenance  of 
a  schoolmaster,  and  thirty  scholars  at  Bala. 

The  testator  died  in  1713. 

The  property  devoted  to  the  Meyricke  scholar- 
ships and  exhioitions  had  very  much  increased  in 
-value  since  the  testator *b  death,  and  had  been  the 
subject  of  several  decrees  and  orders  of  this  court. 
Under  or  by  virtue  of  these  decrees  and  orders  the 
nix  scholars  now  received  40Z.  each  annually  in- 
stead of  82.,  and  the  exhibitions  were  increased  in 
number  to  24,  and  in  value  to  35Z.  annaally. 

On  the  3rd  April  1857,  the  Commissioners  under 
the  Oxford  University  Government  and  Extension 
Act  1864  (17  &  18  Vict.  c.  81),  framed  an  ordi- 
nance with  reference  (amongst  other  things)  to  the 
exhibitioners  on  the  Meyricke  Foundation,  by  the 
36th  clause  of  which  ordinance  it  was  provided 
that  "the  emoluments  of  the  twenty-four  exhibi- 
tions of  the  foundation  of  Edmund  Meyricke, 
derkf  of  the  three  exhibitiona  of  tbo  foundation 


of  Mr.  Bloom,  and  of  the  two  exhibitions  of  the 
foundation  of  Mr.  Rice  Powell,  should  be  consoli- 
dated as  the  same  respectively  became  vacant,  and 
applied  in  maintaining  as  many  exhibitions  of  the 
value  of  4GI.  per  annum  respectively,  as  the  amount 
of  the  said  consolidated  emoluments  for  the  time 
being  would  allow;  that  the  exhibitions  should 
respectively  be  filled  up  by  the  election  of  deserv- 
ing persons,  being  natives  of  Wales  or  Monmouth- 
shire, whom  the  principal  and  fellows  should  have 
ascertained  to  be  in  need  of  support  at  the  univer- 
sity ;  provided  that  no  person  should  be  elected 
whose  merit  and  fitness  to  bo  an  exhibitioner 
should  not  have  been  previously  tested  by  an  ex- 
amination; that  no  person  should  be  entitled  to 
preference,  or  ineligible  in  elections  to  any  of  the 
said  exhibitions  by  reason  of  his  place  of  birth, 
otherwise  than  by  reason  of  his  being  a  native  of 
Wales  or  Monmouthshire  as  aforesaid;  that  no 
person  should  be  eligible  to  any  of  the  said  exhibi- 
tions who  should  be  a  scholar  of  the  college,  and 
every  exhibitioner  who  should  be  elected  to  a 
scholarship  within  the  college,  should  thereupon 
vacate  his  exhibition ;  and  that  each  of  the  said  ex- 
hibitions should  be  tenable  until  the  holder  thereof 
should  have  completed  his  twentieth  term  inclusive 
from  the  date  of  his  matriculation,  and  no  longer." 
And  by  the  37th  clause  of  the  ordinance  it  was  pro- 
vided that  "  notice  of  every  intended  election  to 
any  of  the  exhibitions  should  be  given  by  the 
principal  in  such  manner  as  he  should  deem  best 
adapted  to  insure  publicity,  thirty  days  at  least 
before  the  day  of  election.' 

In  1860  a  suit  of  The  Attorney -General  v.  Jesus 
College,  Oxford,  was  instituted  in  which  a  decree 
was  pronounced  in  1861,  by  which  it  was  declared 
that  the  school  at  Bala  was  entitled  to  a  propor- 
tionate part  of  the  improved  surplus  rents  of  the 
testator's  Merionethshire  estates. 

In  1870  a  scheme  was  approved  by  the  Master  of 
the  Rolls,  by  which  the  ordinance  of  the  3rd 
April  1857,  was  carried  out,  and  the  annual  sum 
of  S401.  was  appropriated  to  the  purposes  of  the 
36th  clause  of  that  ordinance. 

In  1871  the  Endowed  Schools  Commissioners 
called  upon  the  principal  of  Jesus  College  to 
answer  certain  inquiries  with  respect  to  the  Mey- 
ricke Foundation.  In  the  course  of  a  long  cor- 
respondence which  ensued,  the  commissioners 
stated  that  they  desired  to  investigate  the  matters 
relating  to  the  Meyricke  property,  auite  irrespec- 
tive of  any  connection  between  it  ana  the  school  at 
Bala.  Eventually  the  authorities  of  the  college 
declined  to  furmsh  the  information  required  by 
the  commissioners. 

Thereupon  the  commissioners  moved  before 
Wickens,  V.C.,  in  the  matter  of  "  The  Meyricke 
Fund,"  and  also  in  the  matter  of  the  Endowed 
SchoolsAct  1869,  the  Charitable  Trusts  Act  1853, 
and  the  Charitable  Trusts  Act  Amendment  Act 
1855,  for  an  order  of  committal  against  the 
bursar  of  Jesus  College,  Oxford  (who  was  the 
actual  custodian  of  the  documents  relating  to  the 
Meyricke  Fund),  for  contempt  of  court,  and  for  a 
writ  of  sequestration  against  the  property  of  the 
college  for  a  like  contempt  in  that  they  had  refused 
to  furnish  the  commissioners  with  the  information 
required  by  them. 

This  was  merely  a  formal  motion,  the  real  object 
of  the  motion  bemg  to  detftrraYwa  \Xv^  \\vtv^'^\^'vSs5^ 
of  the  commiasVoTv^Ta  ovet  >i}cv^^<e^TvO«.^^vvTA. 

The  inquirvea  m^^  >o^  \i>aG  c.oxxixwvi^vsvv'sx'^  V> 
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list  of  which  was  appended  to  the  notice  of  motion) 
were  as  follows : 

(a)  An  account  of  the  property  belonging  to  the 
said  endowment;  (b),  an  account  of  the  receipts 
and  expenditure  for  the  four  years  ending  the  31st 
Dec.  1870;  (c),  a  list  of  the  persons  holding 
exhibitions  under  the  foundation ;  {d),&  list  of  the 
trustees  in  whom  any  portion  of  the  endowment  is 
legally  vested ;  (e)  a  list  of  the  managing  trustees, 
if  different  from  those  who  hold  the  property ;  (/), 
a  statement  of  the  schemes,  statutes,  or  ordinances 
which  now  govern  the  endowment. 

The  motion  also  asked  that  the  principal,  fellows, 
and  scholars  might  be  ordered  to  pay  the  costs  of 
the  motion,  or  that  such  other  order  might  be 
made  as  should  be  proper. 

The  motion  was  entitled  in  the  above-mentioned 
Acts  for  the  following  reasons  :  By  the  llth  section 
of  the  Charitable  Trusts  Act,  1853  (16  &  17  Vict. 
c.  137),  all  officers  having  the  custody  of  documents 
relating  to  any  charity  are  bound  to  furnish  copies 
and  extracts,  if  required  by  the  Board  of  Com- 
missioners under  that  statute;  and  by  the  14th 
section  of  the  Act,  if  any  person  from  whom  the 
board  is  authorised  to  require  information  refuses 
to  render  accounts,  statements,  or  answers  to  the 
board  when  requested  so  to  do,  or  to  attend  before 
them,  if  desired,  he  is  liable  to  summary  committal 
for  contempt  of  this  court.  By  the  Charitable 
Trusts  Act  Amendment  Act  1855  (18  &  19  Vict. 
c.  124),  sects.  6,  7,  8,  and  9,  the  powers  of  the 
Board  of  Commissioners  to  inquire  into  charities, 
and  to  require  persons  to  attend  and  be  examined 
before  them,  and  to  obtain  orders  for  committal 
against  persons  refusing  to  give  information,  were 
considerably  enlarged.  And  by  the  49th  section 
of  the  Endowed  Schools  Act  1869  (32  &  33  Vict.  c. 
56)  it  is  provided  that  sect.  11  of  Charitable  Trusts 
Act  1853,  and  sects.  6,  7, 8,  and  9  of  the  Charitable 
Trusts  Act  1855,  shall  extend  to  the  com- 
missioners and  assistant  commissioners  under 
the  Endowed  Schools  Act. 

ITie  motion  came  before  Wickens,  V.C,  on  the 
llth  Jan.  last. 

In  delivering  his  judgment,  the  Vice-Chan- 
cellor  said. — It  has  been  argued,  in  this  case,  on 
behalf  of  the  Endowed  Schools  Commissioners,  that 
they  have  the  power  of  framing  a  scheme  with 
regard  to  this  fund,  and  that  in  that  case  they  are 
entitled  to  the  discovery  which  they  seek.  It  was 
further  argued,  that  even  if  they  have  not  the 
power  to  frame  a  scheme  which  shall  be  operative, 
without  the  assent  of  the  college,  they  are  still 
entitled  to  the  discovery  which  will  enable  them  to 
frame  a  draft  scheme  for  the  purpose  of  seeing 
whether  the  college  will  consent  to  it  or  not.  In 
the  view  which  I  take  of  this  case,  it  is  not 
necessary  for  me  to  decide  the  second  point.  It  is 
also  unnecessary  for  me  to  decide  whether  this 
fund  is  or  is  not  part  of  the  foundation  of  Jesus 
College,  a  question  which  seems  to  me  to  admit  of 
considerable  doubt.  I  prefer  to  decide  the  case  on 
broader  grounds.  Mr  Morgan  may  or  may  not  be 
justified  in  saying  that  if  this  fund  is  within  the 
Endowed  Schools  Act,  it  is  so  by  inadvertence,  and 
not  intentionally.  If  the  words  of  the  Act  clearly 
bring  the  fund  within  the  jurisdiction  of  the 
commissioners,  I  must  give  effect  to  those  words  ; 
but  I  may  suggest  that  nothing  could  be  more 
conformable  to  the  apparent  intention  of  the  Act, 
than  that  in  a  case  where,  for  example's  aaVe,  vvu 
endowed  acbool  exists  in  a  particulour  padah,  ati^i 
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exhibitions  are  founded  for  the  use  of  the 
parishioners  not  connected  with  the  school,  the 
commissioners  should  have  power  to  deal  with 
both  together.  Many  more  instances  might  be 
given ;  but  if  Mr  Morgan  is  right  in  his  argument, 
the  commissioners  would,  in  such  a  case,  be  ex- 
cluded. I  think,  however,  that  if  the  words  of  the 
5th  and  14th  sections  receive  their  natural  oonstroc- 
tion,  they  bring  this  endowment  within  the  juris- 
diction of  the  commissioners.  It  seems  to  me  on- 
&ir  to  restrict  the  general  expressions  of  the  5th 
section  by  the  latter  part  of  it ;  especially  consider- 
ing the  words  "otherwise  howsoever,'  and  that 
there  are  no  other  words  in  the  latter  clause  whkrh 
refer  to  exhibitions  tenable  at  an  university.  But 
exhibitions  tenable  at  an  university  are  expresslj 
mentioned  both  in  the  5th  section  and  also  in  tl]« 
14-th  section  which  limits  in  some  way  the  operatioii 
of  the  empowering  sections.  Then  it  is  saio,  Wales 
is  not  a  **  district",  because  it  is  coextensive  widi 
the  old  principality  of  Wales,  and  that  to  adopt  the 
commissioners'  view  would  be  to  treat  the  old 
principality  as  a  "  district  of  England."  But 
surely  Wales  is  a  district  in  ordinary  parlance  jnst 
as  the  counties  of  Durham,  or  York,  or  Middlesex, 
would  be  districts :  though  the  Act  of  Parliament 
probably  contemplated  in  the  first  instance,  much 
smaller  areas,  both  here  and  in  the  llth  sectioD. 
It  was  also  said,  that  the  commissioners  might 
possibly  make  a  scheme,  which  would  not  be  • 
proper  scheme,  having  regard  to  the  nature  and 
origin  of  this  fund.  If  so,  there  is  a  remedy. 
Therefore  I  decide  that  the  commissioners  have  the 
jurisdiction  that  they  claim,  and  are  entitled  to  the 
discovery  they  seek,  and  vrith  costs. 

From  this  decision  the  Principal  and  Fellows  of 
Jesus  College  appealed. 

Osborne  Morgan^  Q.C.  and  Grenside  (with  them 
Dickenson,  Q.C.)   in  support  of  the  appeaL — ^We 
contend  that  this  Mevncke  Fund  is  not  an  ednc*- 
tional  endowment  within  the  Endowed  Schools 
Act  at  all.    The  object  of  that  Act  was  to  remedr 
the  abuses  which  were  very  prevalent  with  regard 
to  school  endowments.     But  we  contend  that  the 
Act  is  strictly  confined  to  purely  scholastic  endow- 
ments.   This  is  evident  from  the  9th  section  of  the 
Act,  which  empowers  the  commissioners  to  firaine 
schemes  in  such  maimer  as  to  render  any  ednci* 
tional  endowment  most  conducive  to  the  advance- 
ment of  the  education  of  boys  and  girls  or  either 
of  them.    There  being  no  girls  at  the  universitieB, 
it  is  clear  that  the  Act  contemplated  endowments 
in  connection  with    schools    only,    and  not  pore 
University  endowments.     It  is  true  that  the  5ch 
section  of  the  Act  defines  the  term  '*  educational 
endowment "  as  meaning,  amongst  other  things, 
an    endowment   applicaole    for    the    purposes  of 
"  exhibitions  tenable  at  a  school,  or  an  nniversitj, 
or  elsewhere,"  but  the  latter  part  of  the  sectioa 
restricts  exhibitions  tenable  at  an  university,  to 
such  as  are  tenable  by  scholars  belonnng  to  a 
particular    school  or    persons  connect^  with  a 
particular  school.    After  defining  the  term'^edn- 
cational  endowment  **  to  mean  "  an  endowment  or 
any  part  of  an  endowment  which,  or  the  income 
whereof,  has  been  made  applicable  or  is  applied  for 
the  purposes  of  education  at  school  of  boys  and 
girls  or  either  of  them,  or  of  exhibitions  tenable  at 
a  school,  or  an  university  or  elsewhere,  "  the  secdon 
proceeds :  "  wherever  the  same  has  been  made  ao 
tt^)^lvQablc  by  the  original  instmraent  of  foundata 
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patent,  decree,  scheme,  order,  instrument  or  other 
authority,  and  wherever  it  has  been  made  applicable 
or  is  applied  in  the   shape  of  payment  to  the 
ffoveming  body  of  any  school  or  any  member 
thereof,  or  to  any  teacher  or  officer  of  any  school, 
or  to  any  person  bound  to  teach,  or  to  scholars  in 
any  school,  or  their  parents,  or  of  buildings,  houses 
or  school  apparatus  for  any  school,  or  otherwise 
howsoever.       Wo  submit  that  this  section  clearly 
restricts   the  operation  of   the  Act   to  scholastic 
endowments.    The  Meyricke  Fund  possesses  none 
of  the  characteristics  defined  in  the  latter  part  of 
the  5th  section,  and  we  submit,  therefore,  that  it 
is  not  within  the  section  or  the  Act  at  all.    The 
words  at  the  end  of  the  section,  *'  or  otherwise  howso- 
ever "  cannot  be  held  to  take  in  this  fund,  for  those 
words  can  only  apply  to  matters  ejusdein  generis. 
That  is  quite  settled.    In  Sandiman  v.  Breach{7  B  & 
C.  96)  which  turned  uf>on  the  construction  of  the  29 
Car.  2,  c.  7,  by  the  1st.  8e<*tion  of  which  it  is  enacted 
•'  that  no  tradesman,  artificer,  workman,  labourer, 
or  other  person  or  pcrson^^  shall  do  or  exercise  any 
worldly  labour,  business,  or  work  of  their  ordinary 
callings  upon  the  Lord's  day,"  in  defence  to  an 
action   to  recover  the  expense  of  hiring  a  post- 
chaise  to  convey  the  plaintiff,  the  defendant,  who 
contracted  to  take  him  in  his  stage-coach,  having 
neglected  to  do   so,   it  was  contended  that  the 
contract  was  illegal,  and  it  was  sought  to  bring  a 
stage-coach   driver  within   the   words  "  or  other 
person  whatsoever,  "  Lord  Tenterden  says  :    "  It 
was  contended,  that  under  the  woi-ds  *  other  person 
or  persons '  the  drivers  of  stage-coaches  are  included. 
But  where  general  words  follow  particular  ones, 
the  rule  is  to  construe  them  as  applicable  to  persons 
ejtisdem  gen eris  ".    The  commissioners  may  possibly 
have  jurisdiction  to  require  information  and  make 
altenitions  with  reference  to  the  school  at  Bala. 
But  if  they   are  held   to  have   jurisdiction  over 
this  fund,  where  is  their  jurisdiction  to  stop  P     The 
Act  may  as  well  be  held  to  extend  to  the  Eldon, 
Vinerian,    Craven,   and    such    like    scholarships. 
Indeed,    the  professorships  and   fellowships,  and 
the  universities  themselves,  will  be  in  danger  if  the 
Vice  Chancellor's  decision  be  upheld.     The  Legis- 
lature clearly  did  not  intend  anything  of  the  kind, 
and  if  endowments   like   the  Meyricke  Fund  are 
within  the  Act  at  all,  we  submit  that  it  is  by  mere 
inadvertence  that  they  have  been  made  subject  to 
its  operation,  and  not  intentionally.     The  recital 
in  the  will  shows  that  the  testator's  object  was  the 
••  encouragement  of   learning   in  Jesus  College. " 
He  wished  to  benefit  by  this  endowment,  not  any 
school  or  schools,  but  Jesus  College,  which  was 
his  own  college.     To  effect  this  purpose  he  vested 
his  property   in  the   principal  and   fellows  of  the 
college,  so  that  the  property  in  fact  became  part  of 
the  foundation  of  the  college.     If  this  is  so,  it  is 
clear  that  this  fund  is  not  within  the  jurisdiction  of 
the   commissioners,   from   which    it    is   carefully 
exempted  by  the  provisions  of  the  Act.     The  14th 
sect,    of  the  Act   (subsect.4)  expressly    exempts 
from  the  jurisdiction  of  the  commissioners  "any 
exhibition    (other    than    one    restricted    to    any 
schools,  or  school  or  district)  forming  part  of  the 
foundation  of  any  college  in  Oxford  or  Cambridge, 
nnless  the  college  assent   to  the  scheme."     The 
manner  in  which  this  court  has  dealt  with  the  fund, 
and  the  manner  in  which  the  University  Commis- 
sioners nnder  the  Act  of  1854  have  dealt  with  it, 
show  that  it  is  part  of  the  foundation  of  the  college. 
The  fhnd  was  well  and  eSectu&Ily  settled  by  uie 


Master  of  the  Rolls  in  1870.  No  sufficient  grounds 
have  been  shown  why  the  Endowed  Schools 
Commisioners  should  seek  to  disturb  the  scheme 
proposed  by  the  University  Commissioners  and 
sanctioned  by  the  Master  of  the  Rolls.  That 
scheme  works  well,  and  the  fund,  we  submit, 
should  not  be  given  over  to  the  tender  mercies  of 
the  Endowed  Schools  Commissioners,  who  may 
not  be  at  all  qualified  to  judge  the  requirements  of 
such  a  foundation  as  this.  But  the  Vice  Chancellor 
has  held  that  Wales  is  a  district  within  the  words 
of  the  4th  subsection  of  the  14th  section  of  the  Act, 
and  that,  therefore,  these  exhibitions,  even  if  they 
form  part  of  the  foundation  of  the  college,  are  not 
exempted  from  the  jurisdiction  of  the  commis- 
sioners. That  is  the  only  section  of  the  Act  where 
the  word  "  district "  is  used,  the  term  "  area  " 
being  employed  in  other  parts  as  e.g.  in  sect.  11. 
The  Act  does  not  extend  to  Scotland  or  Ireland, 
so  that  the  Vice  Chancellor's  decision  amounts  to 
calling  Wales  a  district  of  England.  An  area  co- 
extensive with  the  old  Principality  of  Wales  cannot 
reasonably  be  held  to  be  a  "  district "  within  the 
meaning  of  the  Act.  It  is  q^uite  clear  that  the 
word  was  intended  to  be  applied  to  a  much  more 
limited  area ;  it  might  perhaps  apply  to  a  county 
of  England,  but  we  submit  that  even  that  is  a  too 
extensive  meaning  to  assign  to  it ;  it  means  rather 
something  in  the  nature  of  a  school  district  or  a 
parish. 
Without  calling  upon  % 

Sir  Roundell  rainier^  Q.C.  and  LindLey,  Q.C., 
who  appeared  in  support  of  the  Vice  Chancellor's 
order. 

The  Lord  Chancellor  (Hatherley)  said :  I 
believe.  Sir  Roundell  Palmer,  we  are  all  agreed 
in  thinking  that  we  ought  not  to  call  upon  you 
for  any  answer  to  this  appeal.  The  appeal  is 
from  a  decision  of  the  Vioe-Chl^noellor  Wickens, 
who  has  held  that  certain  endowments  made  by 
Mr.  Meyricke  for  the  purpose  of  founding  exhibi- 
tions, payable  to  young  men  educating  at  Jesus 
College,  Oxford,  which  exhibitions  are  restricted 
by  his  will  to  a  particular  portion  of  the  Prin- 
cipality of  Wales,  namely  the  six  northern  coun- 
ties of  that  principality,  are  within  the  operation 
of  the  Endowed  Schools  Act,  and  the  question  for 
us  to  determine  upon  this  appeal  is  whether  they 
are  or  are  not  within  the  operation  of  that  Act. 
The  argument  has  arisen  principally  upon  this, 
that  this  Act  contemplated  merely  funds  which 
were  devoted  to  the  education  of  boys  and  girls, 
or  boys  or  girls  at  schools,  although  the  education 
might  have  commenced  at  schools  and  afterwards 
terminated  as  to  boys  or  young  men  at  college, 
and  as  a  consequence  of  tne  education  being  so 
terminated  at  college,  exhibitions  might  be  neces- 
sary or  desirable  for  the  maintenance  of  these 
young  men  whilst  they  were  at  college.  But  in 
another  sense  it  is  contended,  and  must  be  con- 
tended for  the  purpose  of  supporting  the  argument 
that  has  been  addressed  to  us,  that  the  exhibitions 
which  are  held  at  the  University  are  not  to  be 
considered  as  included  within  the  terms  of  the 
Act  so  far  as  those  terms  relate  tp  educational  en- 
dowments, because  it  is  said  that  it  has  been  found 
in  scanning  the  Act,  that  in  the  5th  section  of  the 
Act,  and  in  several  other  sections  which  have  been 
pointed  out  to  us  in  the  course  of  the  argument 
(although  the  principal  reliance  ia  u^Tlt»^<^^^3c^^^ 
that  it  was  reaW^  «^^\\c»X^ft  \«  >i>aft  ^\s.\!?srTvi>ss^ 
of  Bchoo\B  t\iat  ^«r^  \i«rkftfeX^  >a^   ^xAsy^^sassoSy^ 
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and  only  consequentially,  as  it  were,  following 
up  the  subsequent  education  of  the  persons 
trained  at  those  schools  through  the  medium  of 
exhibitions  afforded  to  them  for  maintaining  their 
place  at  the  University.  I  confess  that  it  appears 
to  me  that  nothing  has  been  pointed  out  during 
the  course  of  the  argument,  which  shows  that 
any  such  restricted  sense  was  contemplated  by 
the  legislature  in  the  application  of  the  term 
"^educational  endowments."  Why,  in  the  first 
place,  one  might  ask,  was  so  large  a  term  adopted, 
if  it  was  intended  to  deal  simply  with  schools,  and 
with  persons  educated  there,  and  pursuing  their 
course  of  study  in  their  subsequent  education  ? 
Why  should  not  a  term  have  been  employed  to 
confine  and  narrow  it,  as  the  argument  has 
endeavoured  to  confine  and  narrow  it  upon  the 
present  occasion  ?  Why  was  the  Act  not  called 
"  an  Act  for  the  better  management  of  Endowed 
Schools,  and  the  several  endowments  connected 
therewith," — something  that  would  lead  one  to 
look  forward  simply  to  the  question  of  schools  and 
nothing  else  P  One  does  not  see  any  principle  or 
reason  in  the  original  printed  report  of  the  com- 
missioners, nor  is  there  anything  which  appears 
upon  the  face  of  the  Act,  or  anything  that  has 
been  referred  to,  to  show  that  education  was  not 
the  main  object,  or  that  it  it  was  a  limited  educa- 
tion confined  to  a  school  or  schools,  and  not 
touching  in  any  way  the  education  which  might 
afterwards  have  to  be  provided  for.  It  seems  to 
me  that  this  5th  section,  upon  the  very  face  of  it, 
plainly  and  distinctly  points  to  two  classes  of 
educational  endowments  which  might  be  necessary 
for  the  completion  of  a  young  man*s  education, 
while  as  regards  primary  eaucation  it  applies 
to  both  bays  and  girls.  As  regards  that  part 
of  the  section  which  applies  to  or  deals  with 
exhibitions,  I  may  say  that,  in  the  present  state  of 
the  University,  at  all  events,  it  could  not  be  held 
to  have  had  any  application  in  the  mind  of  the 
Legislature  to  the  education  of  girls,  because  up  to 
the  present  time  there  has  been  no  provision 
for  the  education  of  women  at  the  Universities. 
But  that  does  not  in  any  way  prevent  the  general 
application  of  these  words,  which  in  themselves 
ought  not  to  be  restricted  beyond  any  restriction 
imposed  upon  them  by  the  section  itself.  The 
section  speaks  of  "educational  endowments"  as 
being  a  term  which  is  to  be  applicable  to  an 
endowment  or  any  part  of  an  endowment  which, 
or  the  income  of  which,  has  been  made  applicable 
in  the  first  place  for  the  purposes  of  education 
at  school  of  boys  and  girls,  or  either  of  them. 
Then  it  goes  on  to  say,  or  has  been  made  applicable 
for  the  purposes  "  of  exhibitions  tenable  at  a  school 
or  an  university."  Then  it  goes  on  further  to  take 
the  largest  view  of  what  the  educational  purposes 
may  be  said  to  be,  by  pointing  out  various  pur- 
poses which  do  not  seem  prima  facie  to  be  for 
the  immediate  purposes  of  education,  but  which 
are  so  connected  with  it  as  to  be  within  the 
purport  and  meaning  of  the  Act.  I  said  just  now 
"applicable  for  the  purposes  of  exhibitions  at 
a  school  or  an  university,"  but  the  section  goes 
further,  saying,  "at  a  school  or  an  university, 
or  elsewhere,"  in  the  largest  imaginable  terms. 
The  first  object  of  the  Legislature  in  passing 
this  Act,  which  is  a  highly  remedial  Act — an  Act 
for  the  purpose  of  dealing  with  charitable  funds  i  | 
devoted  to  the  purposes  of  edacation — ^the  ^ati  \ 
hnmediate  object  was  to  be  sure  tViat  tVie  coni-  \ 


missioners  should  have  the  largest  powers  cob- 
ferred  upon  them,  lest  by  any  means  something 
unthought  of,  which  might  escape  the  attention  of 
the  legislature,  should  afterwards  be  found  to  be 
left  unprotected  by  the  supervision  and  care  dt 
the  commissioners.    After  having  given  these  very 
large  powers,  which  are  meant  and  introduced  to 
sweep  in  every  possible  denomination  of  educa- 
tional endowment,  it  appears  to  me  that  it  did 
then  occur  to  the  Legislature  that  it  was  proper 
and  desirable  to  make  exceptions  from  those  large 
powers.    The  Legislature  seem  to  have  contem- 
plated this :  they  said,  "  We  will  not  leave  any 
portion  of  these  educational  funds,  as  £Eur  as  they 
come  within  our  ken,  unprotected,  bnt  there  are 
many  which  are  protected  already  in  other  and 
different  ways.    Tnere  are  many  purposes  also  as 
to  which  the  machinery  which  we  intend  to  emploj 
for  the  purpose  of  carrying  out  the  provisions  oif 
this  Act  is  not  complete,  and  the  machinery  pro- 
vided by  tt*J  Act  IS  not  such  as   we   consider 
desirable  for  that  purpose.    We  think,  therefore, 
that  there  are  certain  exceptions  and  restrictions 
which  ought  to  be  imposed   upon    these    lar^ 
powers  which  were  in  the  first  instance  given, 
and  in  order  that,  if  possible,  nothine   msj  be 
found  to  escape  attention  as  to  particular  thmgs 
that  do  not  attract  our  attention,  we  insert  these 
exceptions  in  cases  where  we  think  endowments 
ought  not  to  be  interfered  with  by  the  commis- 
sioners, either  from  their  not  having  special  powen 
appropriated  for  the  purpose  of  dealing  with  them, 
or  from  any  other  good  reason  that  may  make  it 
improper  that  the  particular  fund   or  particolar 
foundation  should  be  so  dealt  with.    These  (they 
say)  we  will  afterwards  except,  but  we  will  haye 
the  opening  powers  conferred  oy  the  definitions  in 
the  earlier  parts  of  the  Act  large  and  extensive,  so 
as   to  embrace  everything  which    we   shall  noi 
afterwards  except."    That  being  so,  I  think  the 
intention  of  the  Legislature  is  manifest  from  tlie 
various    clauses  that    have   been    called   to  oar 
attention.     It  is  very  remarkable  how  many  of 
the  arguments  that  were  used  by  Mr.  Morgan  are 
met  by  the  single  observation  that  they  may  be 
cogent  as  arguments  ait  inconvenienti,     A  great 
part  of  the  arguments  adduced  before  ns  has  been 
of  this  nature,  that  it  was  not,  and  could  not  be 
intended  to  give  this  body  such  large  powers  as 
those  to  which  I  have  referred.    That  appears  also 
to  have  occurred  to  the  framers  of  the  Act,  becanse 
they  seem  to  have  said :  "  Large  as  the  powers  are 
which  we  have  conferred  upon  you,  we  restrict 
them ; "  and  accordingly  they  do  restrict  them  in 
the  matters  to  which  attention  has  been  directed 
in  the  course  of  the  argument.     For  instance, 
Mr.  Morgan  says  that  this  construction,  which 
has  been  given  to  the  Act  by  the  Vice-ChanodkVt 
would  lead  to  the  conclusion  that  all  university 
endowments,  not  only  the  Graven    Scholar8hip» 
but  the  Ireland  Scholarship,  and  several  others  of 
later  foundation,  would  be  comprised  within  the 
power  and  grasp  of  the  commissioners,  or  left,  ai 
Mr.  Morgan  says,  to  the  tender  mercies  of  these 
commissioners.     When   an    Act    of    Ptoliament 
creates  commissioners,  I  think  every  court  is  bound 
to  assume  that  the  commissioners,  or  the  persons 
to  whom  the  duties  are  entrusted,  are  psnoos 
who  are  fit  and  proper  to  be  entrusted  with  wadk 
powers  as  are  committed  to  them;  and  that  lO 
^>\e\L  ^Qi^^T^  «A  we  find  entmsted  to  them  if* 
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mxm  persons  who  were  likely  in  any  way  to 
abuse  or  misuse  them ;  but,  on  the  contrary, 
we  must  assume  that  they  are  very  fit  and  proper 

E arsons  to  exercise  all  the  powers  that  the  Legis- 
ture  has  thought  fit  to  commit  to  them.  I  do 
not  trouble  myself,  therefore,  to  inquire  into  that 
or  any  other  of  those  points  by  which  Mr.  Morgan 
has  endeavoured  to  lead  us  aside  from  the  scope 
and  purport  of  the  Act.  I  assume  that  the  com- 
missioners are  most  fit  and  proper  persons  to  exer- 
cise every  power  that  the  Legislature  has  given  to 
them.  That  being  so,  we  find  that,  with  respect  to 
university  scholarships,  there  is  very  great  pro- 
tection afforded  by  the  Act.  In  the  nrst  place, 
there  is  the  fifty  years  clause  which  is  applicaole  to 
every  scholarship  except  the  Craven  Scnolarship. 
There  are  very  large  and  general  provisions  apply- 
ing to  all  the  powers  exercisable  by  the  commis- 
sioners.  They  have  not  the  power  arbitrarily,  at  their 
own  mere  will  and  pleasure,  to  direct  the  changes 
to  be  made  which  they  may  think  it  essential  to 
carry  into  effect.  They  are  obliged  first  to  have  a 
scheme,  and  then  that  scheme  is  to  be  subiected  to 
certain  provisions,  and  from  that,  there  is  an  ap- 
peal to  the  Queen  in  Council,  and  the  Council  of 
Education  iii  certain  cases.  Further  than  that, 
the  scheme  is  to  be  laid  before  both  Houses  of 
Parliament,  and  either  House  of  Parliament,  dis- 
senting from  the  scheme,  may  stop  at  once  its 
adoption,  a  course  to  which  one  branch  of  the 
Legislature  has  already  had  recourse  with  regard 
to  one  of  the  schemes  so  sanctioned  by  the  com- 
missioners. All  these  guards  are  imposed  upon 
their  powers,  and  all  these  guards  being  imposed 
tend  to  show  that  the  construction  which  gives 
the  widest  sense  and  meaning  to  the  original 
powers,  is  the  correct  construction.  Another 
argument  used  by  Mr.  Morgan  was  this :  that  if 
their  full  force  is  given  to  the  words  "  applicable 
for  the  purposes  of  exhibitions  tenable  at  a 
school,  or  an  university,  or  elsewliere,"  in  the 
5th  section  of  the  Act,  then  the  section  will 
apply  to  scholarships  founded  by  artists,  for  the 
purpose  of  promotmg  the  study  of  art  at  Rome, 
and  exhibitions  founded  for  special  local  purj)Oses 
an  regards  certain  particular  religious  bodies  and 
the  like — that  all  these  might  be  swept  in  by  the 
5th  section.  And  so  they  might  be  swept  in 
by  the  operation  of  the  5th  section  but  you 
find  several  exceptions — rou  find  that  the  6th 
sub- section  of  the  8th  section  says  that 
nothing  in  the  Act  shall  apply  "to  any  endow- 
ment applicable  and  applied  solely  for  promoting 
the  education  of  the  ministers  of  any  church  or 
reli^ous  denomination,  or  for  teaching  any  par- 
ticular profession,  or  to  any  school  (unless  it  is 
otherwise  subject  to  this  Act)  which  receives 
assistance  out  of  such  endowments,"  which 
-would  exclude,  for  instance,  such  exhibitions  as 
might  be  founded  here  under  the  late  arrange- 
ment with  regard  to  legal  education  for  legal 
exhibitions  coupled  with  the  study  of  the  law.  So 
with  regard  to  exhibitions  for  the  study  of  art  in 
painting  and  the  like.  Then  there  is  a  careful  ex- 
ception of  the  particular  foundations  for  the  pur- 
poses of  religious  instruction  or  education,  whether 
of  the  Church  of  England  or  other  religious 
bodies.  When  you  look  carefully  at  the  whole 
scope  and  frame  of  the  Act  therefore,  these  very 
exceptions  all  tend  to  show  how  large  the  original 
powers  were  meant  to  be,  and  how  carefully 
drawn  these  original  clauses  were,  and  how  neces- 


sary it  is,  if  you  want  to  restrict  them,  not  to  put  a 
narrow  interpretation  upon  the  clause  which 
defines  what  educational  endowments  are,  by 
which  means  you  might  exempt  a  very  large 
amount  of  educational  endowments  from  the  bene- 
ficial operation  of  the  Act ;  but  you  are  to  see  how 
far  the  Legislature  has  in  the  subsequent  sections 
of  the  Act  thought  that  restrictions  were  neces- 
sary to  be  imposed  upon  those  powers,  and  you 
are  to  limit  yourself  to  those  restrictions  only, 
thus  giving  a  wider  sense  to  the  original  defini- 
tion of  the  scope  and  frame  of  the  Act.  When  I 
come  to  consider  the  sort  of  argument  that  was 
addressed  to  us  in  order  to  induce  us  to  narrow 
the  effect  of  the  1st  section  of  the  Act,  really  I 
must  say  it  would  lead  one  to  a  very  unrea«onable 
conclusion  because  it  is  argued :  true  it  is  if  there 
be  an  endowment  for  the  education  of  boys  at  a 
school,  and  if  you  afterwards  find  another  endow- 
ment giving  exhibitions  to  boys  at  the  university 
who  have  been  educated  at  that  school,  then  the 
intervention  of  the  commissioners  is  lawful,  for 
they  have  full  power  to  deal  with  the  subject 
matter  of  the  exhibitions.  But  if  it  should  so 
happen,  as  was  mentioned  by  way  of  illustra- 
tion during  the  argument  with  regard  to  Cow- 
bridge  School,  that  there  were  two  endow- 
ments, one  of  them  being  for  an  exhibition 
at  the  university  for  boys  educated  at  Cow- 
bridge  School,  and  the  other  endowment  being  by 
some  other  citizen  or  denizen  of  Cowbridge  who 
was  minded  to  benefit  the  inh^itants  generally, 
and  not  the  particular  school,  and  who  chose  to 
say  that  every  person  bom  in  Cowbridge  or  resi- 
dent in  Cowbridge  should  have  the  benefit  of  an 
exhibition  at  the  university,  you  would  give  the 
commissioners  the  power  of  regulating  the  ex- 
hibitions for  boys  eaucated  at  Cowbridge  School, 
and  you  would  not  give  them  equal  control  over 
the  boys  who  happened  to  have  been  bom  or  to 
have  hved  or  resided  at  Cowbridge.  With  regard 
to  educational  endowments,  when  once  you  get  to 
exhibitions,  the  school  is  left,  the  school  is  passed, 
it  is  altogether  gone  by.  When  you  get  to  ex- 
hibitions you  see  how  you  can  best  employ  them 
for  the  benefit  of  education.  You  may  touch  them, 
it  is  said,  if  it  so  happens  that  the  possessor  of  the 
exhibition  has  been  educated  at  a  particular  school ; 
but  you  cannot  touch  them,  you  cannot  improve 
them,  you  must  leave  them  with  all  their  defects, 
whatever  they  may  be,  if  it  happens  that  the  ex- 
hibitioner has  not  been  educated  at  a  particular 
school,  but  has  a  right  to  the  exhibition  because 
he  has  been  born  or  has  resided  for  a  certain  time 
in  a  particular  town.  Nothing  can  be  more  un- 
likely than  that  there  should  be  such  an  exception 
from  the  general  definition  of  the  words  **  educa- 
tional endowment ;  "  and  I  am  happy  to  say  that  I 
agree  with  the  Vice- Chancellor  in  not  finding  any 
such  restriction  in  the  5th  section,  but  am,  on  the 
contrary,  of  opinion  that  the  words  must  be  taken 
in  the  larger  general  sense  and  that  they  apply  to 
exhibitions  paid  to  persons  who  are  sent  to  the 
university  to  be  educated.  Then  comes  the  ques- 
tion about  restricting  the  powers  of  the  com- 
missioners as  applied  to  the  particular  case  which 
we  have  before  us.  It  is  saia  that  the  restrictions 
in  the  5th  section  are  binding  upon  the  commis- 
sioners; that  is  the  clause  principally  relied 
upon,  and  any  observations  I  nave  made  uijays. 
that  wUl  be  aufi^cVeoX.  ioT  \Nva  ^\«\k^%^  ^  \nss^^  \^ 
,  view  aa  ahowmg  \*^\i  NiJsi^  T^%\.TvcJCvst!ka  ^'^   ^\>*»*- 
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tion  do  not  toacfa  the  oaae  we  have  now  here 
before  as.  Asauiiung  the  conatruction  of  the  5th 
aection  to  be  as  large  aa  I  have  said,  the  14th 
section  of  the  Act  proTides  tor  certain  specified 
eases,  in  which  it  prohibits  the  interference  of  tlie 
commissioners.  Tnen,  the  4th  aub-section  of  the 
14th  section  sajs  aimpl;)'  that  nothine  in  the  Act 
shall  anthorise  tbe  making  of  any  Bcheme  inter- 
fering "  with  tbe  constitatioD  of  the  governing 
bodj  of  any  school  or  with  anv  exhibition  (other 
than  one  restricted  to  anj  scnools  or  school,  or 
district)  forming  part  of  the  fonndation  of  any 
college  in  Oxford  or  Cambridge,  nnless  the  college 
assent  to  the  scheme."  Therefore  it  is  said  that 
no  exhibition  can  be  dealt  with  "  other  than  one 
restricted  to  any  schools  or  school,  or  district  " 
forming  part  of  the  foundation  of  any  college  in 
Oxford  or  Cambridge,  unless  the  college  assent  to 
tbe  scheme.  It  is  said  that  this  restriction  with 
regard  to  any  school  or  district  does  not  apply  to 
these  particular  exhibitions,  which  exhibitions  are 
confined  not  to  any  district,  but  to  the  whole 
principality  of  Wales.  The  original  founder  con- 
fined his  exhibiUons  to  the  six  counties  of  North 
Wales.  I  think  it  has  hardly  been  argued,  and 
that  it  conld  hardly  be  argued  that  that  would 
not  be  a  restriction  in  the  strictest  possible  con- 
struction of  the  term.  Subsequently,  aud  before 
the  passing  of  this  Act,  this  restriction  was,  by 
the  operation  of  the  University  Commissioners, 
enlarged,  and  all  the  counties  of  Wales,  and  also 
Monmouthshire,  Vere  included  as  districts  from 
which  persons  might  come  and  have  the  benefit 
of  these  particular  exhibitions.  It  was  said  that 
when  this  Act  was  i>asBcd  the  Legislature  would 
find  the  chanty  in  this  position,  that  the  whole  of 
Wales  was  to  have  the  benefit  of  the  exhibition, 
and  that  therefore  the  exhibitions  could  not  be 
said  to  be  confined  to  a  district.  Really,  one  has 
heard  no  positive  definition  of  a  district  as  applied 
to  this  Act  which  would  support  such  an  argu- 
ment. I  apprehend  that  the  rule  intended  to  be 
introduced  by  the  exception  was  this,  that  where- 
ever  tbe  restriction  exists,  the  commissioners  are 
let  into  the  euioyment  of  all  their  powers,  and  as 
to  that  restriction  it  is  said  that  it  does  not  matter 
whether  tbe  exhibition  is  confined  to  persons 
coming  from  a  particular  school  or  to  persons 
coming  from  a  district.  A  common  distinction  is 
north  and  south  of  the  Trent,  and  this  distinction 
north  and  south  of  the  Trent  would  be  a  re- 
striction to  a  district.  North  of  the  Trent 
would  be  one  district,  and  south  of  the 
Trent  would  bo  another  district.  A  county  like 
Yorkshire  would  be  in  the  same  way  a  dis- 
trict ;  and  within  the  meaning  of  this  Act  a  dis- 
trict means  something  different  from  the  whole 
area  with  which  the  Act  deals.  The  whole  area 
with  which  the  Act  deals  is  England  and  Wales. 
It  does  not  extend  to  Scotland  or  Ireland.  A  dis- 
trict is  a  portion  of  that  area,  and  not  the  whole  of 
it.  That  is  the  plain  and  simple  meaning  of  the 
word.  An  argument  might  be  founded,  no  doubt, 
upon  the  improbability  in  the  first  place — the 
prinid  faeif  improbability — of  an  Act  of  this  kind 
dealing  with  the  institntions  of  an  university  at  all, 
after  an  Act  had  been  passed  which  established 
tbe  nniversity  commissioners,  and  gave  them 
power— which  they  have  exercised  in  reference  to 
this  larticaiar rbarity— to  deal  with  and  regulate 
a  number  of  educational  endowmenla  w\i\c^  vjew 
oonaected  with  the  tmiverBity,  and  wbicb  poven,, 


it  might  be  said  prima  facte,  hATing  been  once 
^;Tanted  to  a  body  competent  to  deal  with,  and 
having  power  to  deal  with  the  whole  nniversiij, 
lonld  not  afterwards  be  delegated  to  a  different 
Ijody  dealing  with  a  different  area,  and  with  dif- 
l'>;rent  jurisdiction,  in  such  a  manner  that  their 
jurisdiction  should  appear  to  overiap  the  jorisdic- 
tion  which  bad  been  conferred  on  the  preriooi 
lx)dy.  But  even  that  argument  feils  entirely  when 
\ou  come  to  consider  the  very  last  section  1  have 
}ieeu  considering,  namely,  the  4th  sub-sect,  crftbe 
Uth  section  of  the  Act,  because,  nndonbtedly  that 
\'er7  4th  sub-section  implies  that  with  the  oonseat 
of  the  college  it  ia  restricted  as  to  the  larger 
powers  given  under  the  definition  in  the  5th  sec- 
I  ion,  and  you  measure  in  some  degree,  no  doubt, 
those  powers  by  the  restraint  which  ie  ituposed 
upon  them.  Well,  you  find  therefore,  that  there 
iiie  powers  extending  to  the  very  foandation  of  the 
lollege,  if  the  college  chose  to  assent.  That  showi 
that  ae  fer  as  the  original  powers  went,  thej-  oon- 
lemplated  going  even  to  the  very  ma,tter  of  edacs- 
lionkl  endowment  which  might  form  port  of  tbe 
\-ery  endowment  or  foundation  of  the  col- 
It^  or  university,  provided  yon  obtained  the 
Hsseut  of  that  body.  The  asseat  is  to  be 
given  to  the  exercise  of  the  power  Ukd  tbe 
power  then  exists.  There  is  a  reetriction  of  tb« 
power  in  certain  cases  and  that  very  reatrietioi 
fihows  how  large  and  wide  the  power  was  is 
nrder  to  render  it  necessaiT  that  such  a  resOw- 
tion  should  be  imposed.  Ithiuk  the  more  evm 
Tiection  and  sub -section  of  the  Act  is  considereA 
the  more  it  will  be  found  that  the  conatfUCtHm  I 
have  suggested  is  the  correct  one,  and  the  mon 
you  consider  it  the  more  you  will  see  that  the 
'scheme  of  the  Act  is  one  of  very  large  powos  in 
the  first  instance,  which  are  afterwMds  fettered 
by  the  Act  with  restrictions  aud  provision*  at 
!iccount  of  the  largeness  of  those  powers,  tnd 
iinly  fettered  to  that  extent ;  and  that  it  is  one  on 
which  this  court  is  not  at  liberty  to  impose  any 
(idditional  tetters  or  restrictions.  It  appears  to 
me,  therefore,  that  the  view  of  the  Vioe-Chaacdlor 
was  perfectly  correct,  and  that  this  porticolv 
undowment  is  nnder  the  jurisdiction  of  the  oxn- 
miss  ion  ers  appointed. 

Lord  Justice  James. — I  am  of  the  same  OfHuiaa. 
I  desire  to  be  understood  as  adopting  and  'JP*'" 
i!ig  every  word  of  the  judgment  oi  the  Vice-Ch»n- 
iwllor  as  reported,  and,  of  course,  the  conclotiaii 
be  has  arrived  at.  I  only  desire  to  add  me 
tihing  further,  which  ia  that,  being  myself  ■Wd«h- 
man,  I  do  not  find  anything  derogatory  in  ill* 
ilecision  that  Wales  is  a  district 

Lord  Justice  m»t.i.ihh — I  am  of  tbe  mat 
opinion. 

Appeal  acwrdingly  duinUted  wUh  wU. 

Solicjtors  tor  the  appellants,  Biehardt,  ind 
Clarke. 

Solicitors  for  the  reepondenta,  Farrtr,  Owrjh 
and  Co. 
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COUBT  OF  QUEEN'S  BENCH. 

Reported  by  J.  Shobtt  and  M.  W.  McEellas,  Esqrs., 

Barristers-at-Law. 


Wednesday f  Jan.  17,  1872. 
White  (app.)  v.  Feast  (reap.) 

Wilful  damage  to  property — "  Fair  and  reasondble 
9upp08ition  "  of  right — Jurisdiction  of  jusii^^es — 
24  S-  25  Vict.  c.  97,  s.  52. 

24  4^  25  Vict.  c.  97,  s.  52,  enacts  that  "  wlwsoever 
shaU  wilfully  or  maliciously  commit  any  damage, 
injury  or  sjooil  to  or  upon  any  real  or  personal 
property  whatever,  eHlier  of  a  public  or  a  private 
nature,  *  may  be  convicted  befoi-e  a  jiistice  of  the 
peace,  and  imprisoned  or  fined,  ** provided  that 
nothing  herein  contaiyied  shall  extend  to  any  case 
where  the  party  acted  undei'  a  fair  and  reasonable 
supposition  that  lie  had  a  right  to  do  tlie  act  com- 
plained  of,"  ^c. 

The  express  proviso  in  this  section  excludes  tlie  im- 
plication of  the  proviso  ordinarily  implied  in  case^ 
of  summary  jurisdiction,  that  the  jurisdiction  of 
justices  is  ousted  by  a  bond  fide  claim  of  right. 
In  order  to  oust  tliei/r  jurisdiction  the  justices  must 
be  shown  that  there  are  fair  and  reasonable  grounds 
for  the  supposition  that  the  party  complaiyied  of 
was  acting  in  tlie  assertion  of  a  right. 

Appellant,  with  thirteen  other  me7i,  acting  under  tlie 
orders  of  one  D.,  dug  a  ditch  from  forty  to  fifty 
yards  long  in  respondents  garden,  without  any 
previous  communication  being  made  to  respondent. 
J),  in  giving  these  orders  acted  under  what  he  con- 
sidered a  public  right,  on  the  ground  that  about 
fifteen  years  before  tliere  luid  been  a  ditch  over 
part  of  this  ground,  which  was  inclosed  as  a 

farden  by  respoiidenVs  falher.     Appellant  having 
een  convicted  under  the  above  section  by  justices, 
who  found  thai  he  did  not  act  under  a  "fair  and 
reasonable  supposition  that  he  had  a  right  to  do 
the  act  complained  of:'* 
Held,  thai  tlie  conviction  was  right. 

Case  stated  by  justices  under  20  &  21  Vict.  c.  43. 

This  was  an  information,  dated  3rd  Aug.,  pre- 
ferred by  Joseph  Feast  against  John  White,  for 
that  the  said  John  White,  on  the  1st  Aug.  1871, 
at  the  parish  of  Walsoken,  in  the  county  of  Nor- 
folk, did  unlawfully,  wilfully,  and  maliciously 
commit  damage,  injury,  and  spoil  to  and  upon 
certain  real  property  of  the  said  Joseph  Feast,  of  a 
private  nature,  to  wit,  the  land  and  soil  of  a  certain 
garden  of  the  said  Joseph  Feast  there  situate,  by 
uien  and  there  digging  and  cutting  a  certain 
gripple  therein,  thereby  then  and  there  doing 
injury  to  the  said  Joseph  Feast  to  the  amount  of 
IL,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided.  And  after  hearing  the  parties 
and  the  evidence  adduced  by  them,  on  the  7th 
Aug.  1871,  we,  the  undersigned,  being  three  of 
Her  Majescy's  justices  of  the  peace  in  and  for  the 
said  county  of  Norfolk,  did  thereupon  convict  the 
said  John  White  of  the  offence  cnarged  against 
him  in  the  said  information,  and  did  adjudge  the 
said  John  White  for  his  said  offence  to  forfeit 
and  pay  the  sum  of  \s.,  Gy&r  and  above  the 
amonnt  of  the  injury  so  done  as  aforesaid,  and  for 
such  injury  the  sum  of  12.,  to  be  paid  and  applied 
according  to  law  (and  also  to  pay  to  the  said 
Joseph  Feast  the  sum  of  159.  6c2.  for  his  costs  in 
that  Dehalf),  and  in  case  the  said  sums  should  not 
be  paid  forthwith,  we  adjudged  that  the  said  John 
White  should   be  unpriaoned  in  the  house    of 


correction  at  Swaffham,  in  the  said  county  of 
Norfolk,  and  there  kept  to  hard  labour  for  the 
space  pf  seven  days,  unless  the  said  several  sums 
should  be  sooner  paid. 

And  the  said  John  White,  alleging  that  he  is 
(^ssatisfied  with  the  said  determination  as  being 
erroneous  in  point  of  law,  &c.,  we  hereby  state  and 
sign  this  case. 

The  defendant  having  appeared  upon  summons 
before  us,  the  undersigned,  to  answer  to  the  said 
information,  it  was  thereupon  contended  on  his 
behalf  by  Mr.  John  Walter  Watson,  his  attorney 
that  we  nad  no  jurisdiction  to  hear  and  determine 
the  said  information,  but  the  said  John  Walter 
Watson  did  not  show  to  us  by  evidence  or  other- 
wise that  the  said  defendant  acted  under  a  fair  and 
reasonable  supposition  that  he  had  a  right  to  do 
the  act  complained  of  in  the  said  information,  nor 
that  such  act  was  a  trespass,  not  being  wilful  or 
malicious,  committed  in  hunting,  fishing,  or  in  the 
pursuit  of  game,  nor  that  the  said  defendant  was 
acting  bond  Jide  in  the  assertion  or  exercise  of 
any  right  or  supposed  right  in  doing  the  act  com- 
plained of  in  the  said  information.  We  thereupon 
determined  to  proceed  with  the  hearing  of  the 
said  information,  and  it  was  thereupon  proved 
before  us  on  the  part  of  the  said  informant,  and  we 
find. 

1.  That  the  said  informant  lives  at  Walsoken, 
in  the  county  of  Norfolk,  and  is  the  owner  and 
occupier  of  a  garden  there,  of  which  his  father, 
now  deceased,  was  the  owner  at  the  time  of  his 
decease. 

2.  That  the  said  defendant  lives  at  Leverington, 
Parson  Drone,  about  six  miles  distant  from  Wal- 
soken aforesaid,  and  on  the  1st  Aug.  he  came  with 
thirteen  other  men,  and  without  any  communica- 
tion with  the  said  informant,  forcibly  entered  the 
said  garden  of  the  said  informant,  and  dug  and 
cut  in  the  land  and  soil  thereof  a  gripple  (which 
term  we  find  and  adjudge  to  mean  a  small  ditch), 
about  four  feet  wide  at  the  top,  and  about  three 
feet  deep,  and  from  forty  to  fifty  ^ards  in  length, 
extending  from  one  end  of  the  said  garden  to  the 
other. 

3.  That  the  father  of  the  said  informant,  and  the 
said  informant  (who  immediately  succeeded  his 
said  father)  have  occupied  the  said  garden  in  suc- 
cession uninterruptedly  for  thirty-six  years,  and 
there  never  was  during  that  period  or  at  any  pre- 
vious time,  any  gripple  or  ditcn  whatever  upon  the 
site  of  at  least  from  nf  teen  to  twenty  yards  in  length 
of  the  gripple  dug  and  cut  as  aforesaid  by  the  said 
defendant,  to  wit,  at  that  end  of  such  eripple  which 
lies  next  the  road  called  the  Silt-road. 

4.  That  no  gripple  has  existed  for  many  years, 
if  ever,  upon  the  site  of  the  residue  of  the  said 
gripple  dug  and  cut  as  aforesaid  by  the  defendant, 
until  he  so  dug  and  cut  the  same. 

5.  That  the  damage  and  injury  done  bjr  the  said 
defendant  to  the  land  and  soil  of  the  said  garden, 
and  to  the  said  informant  as  the  owner  thereof,  by 
the  digging  and  cutting  of  the  said  part  of  the 
said  gripple  of  the  length  of  from  fifteen  to  twenty 
yards,  wnere  none  formerly  existed  as  aforesaia, 
amounts  to  the  sum  of  \l. 

And  the  said  John  Walker  Watson,  on  behalf  of 
the  said  defendant,  thereupon  produced  and  ex- 
amined the  following  witnesses  (that  is  to  say) : 

1.  Adam  Dawson,  who  de^o^^^&1^^3«^\ — 

I  live  at  WVibwih,  %ai^  Vao^  CSfe«v8^ti««^'^^^^' 
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Whiix  (app.)  «■  Feast  (resp.). 


[Q-B. 


was  a  ffripple  from  Chapel-street  to  the  Silt-road,  aboat 
three  leet  wide  and  a  foot  and  a  half  to  two  feet  deep ;  it 
took  the  surface  drainaffe  of  Chapel-street  when  it  got  to 
the  Silt-road ;  I  don't  know  where  it  went  to ;  at  that 
place  it  passed  near  the  property  of  Mr.  Feast,  the  in- 
formant's father;  there  was  a  cart  road  between  the 
gripple  and  Mr.  Feast's  property ;  the  gripple  continued 
tiiere  the  whole  way  from  Chapel-street  to  the  Silt  from 
the  time  I  purchased  the  property  in  1839  for  twenty-two 
years,  when  Mr.  Feast's  father  inclosed  the  whole  of 
that  portion  which  was  on  the  south  side  pf  the  property ; 
I  cannot  say  whether  he  filled  in  the  dike  or  not ;  the 
dike  was  there  when  he  inclosed  it ;  I  gave  directions  for 
the  dike  to  be  cut. 

On  cross-examination : 

I  was  exercising  what  I  considered  to  be  a  public  right. 
I  never  asked  Mr.  Feast  to  cut  the  gripple  out ;  I  think 
it  was  a  proper  thing  to  do;  I  swear  the  gripj^le  ran 
through  to  the  Silt-road ;  I  can't  say  when  I  saw  it  open 
last ;  I  swear  it  was  open  fifteen  years  ago  ;  I  can't  say 
whether  water  went  down  it.  Mr.  Osborn,  the  chairman 
of  the  board  of  health,  said  if  we  would  find  a  drainage 
the  boa^  would  take  the  road;  I  submitted  to  the 
drainage  being  closed  fifteen  years  ago  ;  I  don't  remember 
the  gripples  l^ing  first  cut ;  I  cannot  remember  the  com- 
mon bemg  inclosed. 

2.  Joseph  Larmet,  who  deposed  as  follows : 

I  live  in  Wisbech,  and  know  Chapel-street,  Walsoken, 
and  South-street,  and  the  Silt-road.  South-street  inter- 
Tenes  between  Chapel-street  and  the  Silt-road  ;  I  remem- 
ber a  gripple  in  1855  extending  from  Chapel-street  to  the 
Silt-r^id;  I  should  call  it  a  small  ditch,  4ft.  wide 
at  the  top,  and  two  or  three  feet  deep ;  I've  seen  water  in 
it  tiie  whole  way ;  it  passed  the  property  now  occupied  bv 
Mr.  Feast,  and  there  was  a  road  between  it  and  such 

froperty  for  foot  passengers  with  a  hand-cart;  Mr. 
'east  the  elder  inclosed  his  part  in  about  1860  or  1861 ; 
be  inclosed  it  with  boards  at  both  ends ;  I  expect  it  was 
used  as  a  drainage,  and  inconvenience  has  arisen  from 
tke  inclosure  to  the  drainage,  and  the  road  was  after- 
wards inclosed  up  to  Chapel-street. 

On  cross-examination : 

I  have  nothing  to  do  with  the  cutting  of  the  ditch  ;  I 
speak  to  the  best  of  my  knowledge ;  the  gripple  was  open 
in  1855 ;  I  cannot  say  when  I  saw  water ;  I  came  to 
Wisbech  in  1850,  and  since  that  time  I  saw  water  at  the 
Chapel-street  end.    I  cannot  speak  to  the  other  end. 

The  said  John  Walter  Watson  then  again  con- 
tended that  we,  the  undersigned,  had  no  jurisdic- 
tion to  entertain  this  case  or  to  adjudicate  thereon, 
but  he  adduced  no  evidence  before  us  in  support 
of  such  his  contention,  nor  was  it  made  to  appear 
to  us  in  any  way  that  the  said  defendant  had  any 
reason  to  helieve,  although  set  to  work  by  the 
witness  Adam  Dawson,  that  the  said  Adam  Daw- 
son so  employed  him  in  order  to  assert  or  exercise 
any  right  possessed  or  supposed  to  be  possessed 
by  the  said  Adam  Dawson,  but  so  far  as  appeared 
before  us,  the  said  defendant  was  a  stranger  to  the 
said  informant,  and  did  the  act  complained  of  in 
the  information  under  the  mere  direction  of  the 
said  Adam  Dawson,  and  without  any  knowledge 
that  the  said  Adam  Dawson  asserted  the  claim 
mentioned  in  his  evidence. 

We  therefore,  upon  consideration  of  all  the 
circumstances  of  the  case  found  and  determined 
that  the  said  defendant  did  not  act  under  a  fair 
and  reasonable  supposition  that  he  had  a  right  to 
do  the  act  complained  of  in  the  said  information, 
and  that  such  act  was  not  a  trespass,  not  being 
wilful  and  malicious,  committed  in  hunting,  fish- 
ing, or  the  pursuit  of  game,  and  that  the  said 
defendant  was  not  acting  bond  fide  in  the  assertion 
or  exercise  of  any  right  or  supposed  right  in 
doing  such  act.  We  also  found  and  determined 
that  the  aaid  Adam  Dawson  and  Joseph  Larmet 
were  in  error  in  deposing  that  the  gnppVe  ox  dilcVi 
to  which  they  deposed  as  formerly  extendmi^  ^roxxi 


Chapel-street  to  the  Silt-road,  extended  throaghoat 
the  whole  of  that  distance,  and  that  in  fact  such 
gripple,  if  the  same  ever  existed  at  all  in  the 
line  deposed  to  by  them,  only  extended  horn 
Chapel-street  to  a  point  short  of  the  Silt-road  and 
distant  therefrom  at  least  from  fifteen  to  twenty 
yards,  and  that  throughout  such  fifteen  or  twenty 
yards  no  gripple  ever  existed  until  t^e  gripple 
complained  of  was  dug  and  cut  by  the  said  dden- 
dant  as  charged  in  the  said  information. 

Whereupon  wc  the  undersigned  did  adjudge  and 
determine  that  the  said  defendant  was  guilty,  and 
should  be  convicted  of  the  said  offence  chaiged  in 
the  said  information  in  manner  and  form  aforesaid, 
and  did  adjudge  that  he  should  forfeit  and  pay 
such  penalty,  and  should  pay  such  compensation 
for  the  said  injury,  and  such  co&ts,  and  in  de&ult 
thereof  should  be  imprisoned  and  kept  to  bard 
labour  as  respectively  hereinbefore  mentioned. 

If  the  court  shall  be  of  opinion  that  we  the 
undersigned  justices  had  jurisdiction  or  power  to 
hear  ana  determine  the  said  information,  and  that 
having  such  jurisdiction  or  power  we  had  sufficient 
authority  upon  the  evidence  before  us  to  convict 
the  said  defendant  of  the  said  offence  charged 
a^;ainst  him  in  the  said  information,  then  the  con- 
viction shall  be  confirmed.  But  if  the  court  shall 
be  of  a  contrary  opinion  then  the  said  convicdoo 
shall  be  quashed. 

Cha&les  Cureu. 

JOITN    BbaMUALL. 
BiCHD.  YOUXG. 

The  enactment  (24  &  25  Vict.  c.  97,  s.  52)  under 
which  the  appellant  was  charged  was  as  follows: 

Whosoever  shall  wilfully  or  malioioaslj  oomndt  aaj 
damage,  iniory,  or  spoil,  to  or  upon  any  real  or  pertonil 
property  wha^oover,  either  of  a  pnblio  or  private  nature, 
for  which  no  punishment  is  hereinbefore  provided,  shall, 
on  conviction  thereof  before  a  justice  of  the  peace,  at  tiw 
discretion  of  the  justice,  either  be  oommittea  to  Uie  oon- 
mon  gaol  or  house  of  correction,  there  to  be  imprisoiwd 
only,  or  to  be  imprisoned  and  kept  to  hard  labour  for  say 
term  not  exceeding  two  months,  or  else  shall  forfeit  m 
pay  such  8um  of  money  not  exceeding  j£5,  as  to  tiic 
justice  shall  seem  meet,  and  also  such  farther  sum  ci 
money  as  shall  appear  to  the  justice  to  be  a  rcaoonsWf 
compensation  for  the  damage,  injury,  or  spoil  so  cob- 
mitted,  not  exceeding  the  sum  of  J£5;  provided  tlut 
nothing  herein  contained  shall  extend  to  any  case  when 
the  partrjr  acted  under  a  fair  and  reasonable  snppositioB 
that  he  bad  a  right  to  do  the  act  complained  of,  nor  to 
any  trespass,  not  being  wilful  and  malicious,  oommitted 
in  hunting,  fishing,  or  in  the  pursuit  of  game,  bat  thit 
every  such  trespass  shall  be  puuishable  in  the  asat 
manner  as  if  this  Act  had  not  passed. 

O.  Bruc€f  for  the  appellant,  contended  that  a 
bond  fide  claim  of  right  having  been  set  up,  the 
jurisdiction  of  the  justices  was  ousted.  In  Keg.  t. 
Stimpson  (4  B.  &  S.  301),  a  conviction  under 
24  &  25  Vict.  c.  96,  s.  24,  for  attempting  to  take, 
otherwise  than  by  angling,  fish  in  a  nver  in  whidi 
the  prosecutor  had  a  private  right  of  fishing,  wv 
(quashed  on  the  ground  that  &  bond  fide  daim  d 
title  to  fish  in  the  river  was  made  by  the  defen- 
dant before  the  justices,  and  that  there  was  no 
reasonable  evidence  on  which  they  could  find  that 
it  was  not  made  bond  fide.  "The  eeneralroleof 
law,"  said  Blaekburn,  J.,  "  applicable  to  iostioeB 
exercising  summary  jurisdiction,  is  thsybuieyare 
not  to  convict  where  a  real  question  as  to  the  risht 
to  property  is  raised  between  the  parties;  then 
their  jurisaiction  ceases,  and  the  questioiii  of  ri^ 
must  be  settled  by  a  higher  tribunal;  lor  w 
\  \\x&\>\ce&,  Vj  Qoxmoong,  would  be  ^^ttliT^f  a  quv- 
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if  their  decision  happened  to  be  wrong."    So  in 
Beg,  V.  Pearson  (L.  Kep.  5  Q.  B.  237 ;  22  L.  T.  Rep. 
N.  S.  126),  it  was  held,  that  if  on  the  hearing  of 
a  complaint  for  an  assault,  under  24  &  25  Vict. 
c.  100,  s.  42,  it  be  shown  that  a  hand  fide  question 
as  to  title  to  land  is  involved,  the  jurisdiction  of 
the  justices  is  at  once  ousted.    [Blackburn,  J. — 
The   real   question  here  is  whether  the  justices, 
under  the  proviso  at  the  end  of  the  52nd  section 
of  the  Act  (24  &  25  Vict.  c.  97),  have  not  got 
jurisdiction  where  they  are  of   opinion  that  the 
supposition  of  right  was  not  fair  and  reasonable ; 
and  (2),  whether  they  were  not  justified  in  holding 
that  it  was  not.]     It  is  nubmitted  that  whether 
Mr.  Dawson's  supposition  was  or  was  not  fair  and 
reasonable,  the  appellant  at  any  rate  might  rea- 
sonably believe  that  Mr.  Dawson  had  a  right  to  give 
the  order  which  he  gave.  Quite  independently  of  the 
statute,  whenever  a  question  of  title  arises,  the 
jurisdiction  of  the  magistrates  ceases  by  a  restric- 
tion placed  on  their  authority  by  common  law  in 
all  cases  of  summary  convictions.     Paley  on  Con- 
victions (edit.   5,  p.  137)   says,   "  It  has  always 
been  held  as  a  maxim  that  where  the  title  to  pro- 
perty is  in  question,  the  exercise  of  a  summary 
lurisdiction  by  justices  of  the  peace  is  ousted. 
This  principle  is  not  founded  upon  any  legislative 
provision,  but   is  a  qualification  which  the   law 
itself  raises  in  the  execution  of  penal  statutes,  and 
is  always  implied  in  their  construction;    and  so 
rigid  is  this  rule,  that  even  where  a  statute  allows 
the  accused  to  go  into  the  question  of  title,  he  is 
not  obliged  to  do  so,  and  may  object  to  the  juris- 
diction of  the  justices."    In  Leath  v.  Vin^  (30  L.  J. 
207,  M.  C),  a  person  charged,  under  1  &  2  Will.  4, 
c.  kSH,  s.  30,  with  trespassing  in  pursuit  of  game  in 
the  daytime  on  land  in  the  occupation  of  a  tenant 
to  A.,  set  up  a  claim  of  right  to  shoot  over  the 
land,  on  the  ground  that  he  and  everyone  who 
chose  had  always  shot  there  till  some  recent  acts 
of  interruption,  and  declared  his  readiness  to  try 
the  right  with  A.,  and  it  was  held  that  the  mere 
assertion  of  such  a  general  right  in  himself  and 
everyone  else,  though  he  really  believed  it,  without 
showing  any  such  claim  of  right  as  would  be 
a  defence  to  an  action  of  trespass,  did  not  oust  the 
jurisdiction  of  the  magistrates  to  convict  under 
the  statute  in  question;  but  Wightman,  J.,  who 
delivered  the  considered  judgment  of  the  court, 
observed,  "  I  am  disposed  to  think  that  the  mere 
belief  that  he  had  a  right  is  not  sufficient  under 
the  terms  of  the  statute  now  in  question  to  oust 
the   jurisdiction  of    the  magistrate,  as  it   might 
under  the  Malicious  Trespass  Ad."     [Cockburn, 
C.  J. — If  the  proviso  of  the  statute  is  more  re- 
stricted than  tne  general  qualification  which  exists 
by  implication  in  all  other  cases,  surely  we  are 
bound  to  act  according  to  what  the  Legislature 
points  out  in  the  statute  P    Blackburn,  J. — If  the 
general  qualification  is  to  be  implied  here,  the 
express  proviso  of  the  statute  would  be  rendered 
useless.]    Hudson  v.  MacRae  (4  B.  &  S.  585)  was 
also  referred  to.    Finally,  the  word  "  wilfully,"  in 
the  52nd  section  of  the  Act,  taken  as  it  is,  in  con- 
nection with  the  word  "  maliciously,"  must  mean 
something  more  than  intentionally. 

Thesiger,  for  the  respondent,  was  not  called 
npon. 

CocKBUKN,  C.J. — I  think  we  need  not  call  on 
Hr.  Thesiger.  Our  judgment  must  be  for  the 
xespondent.  Without  at  all  questioning  for  a 
momeot  the  truth  of  the  general  proposition,  that 


in  cases  where  summary  jurisdiction  is  given  to 
justices  for  trespasses  or  similar  matters,  there 
must  be  an  implied  restriction  on  their  jurisdic- 
tion where  there  is  a  bona  fide  claim  of  right,  yet 
it  is  quite  competent  to  the  Legislature  to  qualify 
that  general  proposition,  and  to  cut  it  down  within 
such  limits  as  they  think  proper ;  and  I  think  we 
must  adjudicate  on  this  on  the  terms  of  the  statu- 
tory enactment.  When  we  look  at  it  we  find  that 
it  comes  to  this — that  a  person  shall  be  liable  to  be 
summarily  convicted  where  he  has  committed, 
wilfully  or  maliciously,  damage  or  injury  to  the 
property  of  another,  and  that  ne  is  not  entitled  to 
call  on  the  magistrates  to  hold  their  hands  if  he 
has  entertained,  upon  unreasonable  grounds,  the 
opinion  that  he  was  justified  in  what  he  was  doing, 
although  he  may  have  honestly  believed  that  he 
was  justified  in  doing  the  act ;  because  the  Legis- 
lature has  chosen  to  put  only  such  a  restriction 
on  the  jurisdiction  of  the  magistrates.  It  is  ex- 
pressly enacted  that  in  order  to  oust  their  juris- 
diction there  must  have  been  fair  and  reasonable 
grounds  for  the  supposition  that  the  party  was 
acting  in  the  assertion  of  a  right.  That  being 
expressly  stated  by  the  Legislature  as  the  limit 
of  the  magistrate's  jurisdiction,  it  is  not  for  us  to 
extend  the  limit.  The  general  rule  applies  here, 
that  that  which  is  expressed  gets  rid  of  that  which 
would  otherwise  be  implied.  Then  comes  the  other 
question — whether  the  magistrates  were  justified 
in  finding  that  the  appellant  had  no  fair  and  rea- 
sonable ground  for  supposing  that  he  had  a  right 
to  dig  the  ditch.  In  my  opinion  there  was  abun 
dant  evidence  on  which  they  might  come  to 
that  conclusion.  It  is  said  that,  inasmuch  as 
the  appellant  was  employed  as  a  mere  la- 
bourer by  another  person  to  do  the  act  in 
question,  he  was  justified  in  supposing  that 
there  were  fair  and  reasonable  grounds  for  the 
order  given  him  by  Dawson.  But  I  cannot  assent 
to  that  proposition.  I  think  it  cannot  be  a  just 
ground  for  holding  a  person  exempt  from  the 
jurisdiction  of  the  justices.  The  appellant  can  be 
in  no  better  position  than  the  person  who  em- 
ployed him.  We  will  suppose,  in  his  favour,  that 
he  inquiries,  before  he  does  what  would  be  an 
act  of  trespass,  of  the  person  who  employed  him, 
on  what  grounds  the  act  ordered  would  be  justifi- 
able; and  let  us  suppose,  further,  that  his  em- 
ployer states  to  him  the  grounds  on  which  he 
gives  the  order.  If  the  grounds  alleged  are  not 
fair  and  reasonable  grounds,  then  the  servant  can 
be  in  no  better  position  than  the  master.  Now,  it 
appears  here  that  about  fiileen  or  sixteen  years  ago 
there  was  a  similar  ditch  existing — and  even  as 
to  that  there  is  some  evidence  to  the  contrary — a 
ditch  into  which  the  water  Sowed,  either  acciaent- 
ally  or  of  right,  which  latter  there  is  no  evidence 
to  show.  About  fifteen  or  sixteen  years  ago  it  was 
stopped  up,  without  any  one  asserting  a  right  to 
have  it  open.  After  such  a  lapse  of  time  the  ap- 
pellant comes  with  twelve  or  thirteen  other  men 
employed  by  Dawson — without  any  notice  what- 
ever being  given  to  the  respondent,  or  any  prior 
assertion  of  right — into  the  private  garden  of  the 
respondent  ana  cuts  cpen  the  ditch  in  derogation 
of  the  legal  right  of  tne  respondent.  On  such  a 
state  of  facts  I  think  that  the  magistrates  were 
fully  justified  in  coming  to  the  conclusion  at  which 
they  arrived.  I  quite  agree  that  the  ma^tcsAAa. 
cannot  give  themfteX'^eft  \\3C!\%'^eXl\Qr^ 
a  fact  that  lor  ^r^nc^x  tXi'et^  \%  i^a  wAaxtf^.  ^^»* 
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where  there  is  evidence,  and  the  conclusion  is  a 
reasonable  one,  we  cannot  interfere.  I  think  their 
decision  on  the  point  was  right,  and  our  judgment 
must  therefore  be  for  the  respondent. 

Blackbukn,  J. — I  am  of  the  same  opinion.  It 
is  an  inaccurate  phrase  to  speak  of  a  common  law 
restriction  on  the  summary  jurisdiction  of  magis- 
trates, for  the  very  excellent  reason  that  there  is 
no  summary  jurisdiction  at  common  law.  All 
summary  jurisdiction  is  the  creature  of  statute. 
But  this  principle  has  existed  for  several  years; 
that  inasmuch  as  questions  of  title  to  lands  are 
questions  of  much  difl&culty,  it  must  be  considered, 
unless  there  is  something  to  show  the  contrary, 
that  where  a  statute  gives  summary  jurisdiction, 
there  is  an  implied  restriction  on  that  jurisdiction 
wherever  a  question  of  title  to*  land  is  bond  fide 
raised  before  the  magistrates.  Tliey  are  in  such 
a  case  to  hold  their  hands,  probably  because  they 
are  not  well  fitted  to  decide  such  questions.  Where 
it  appears  from  an  Act  of  Parliament,  as  in  the 
case  of  the  Highway  Acts,  that  it  was  not  the 
intention  of  the  Legislature  that  such  a  restriction 
should  exist,  this  rule  does  not  apply.  The 
justices  are  not  bound  in  such  a  case  to  hold  their 
hands,  though  that  will  not  prevent  the  question 
of  title  being  afterwards  raised.  There  is  a  series 
of  decisions  establishing  Another  rule,  that  an  act 
cannot  be  a  crime  unless  there  is  a  mens  rea.  If, 
therefore,  the  person  doing  it  believes  that  he  had 
a  bond  fide  right  to  do  it,  there  is  to  be  no  convic- 
tion for  a  crime,  because  of  the  absence  of  the  mens 
rea,  K  the  intention  is  to  protect  property  from 
injuries  done  even  by  innocent  persons,  as  in  the 
case  of  a  trespass,  as  distinguished  from  a  guilty 
act^  this  rule  applies.  In  the  present  case  the 
words  of  the  51  st  section  of  the  Act  of  Parliament 
are  "  Whosoever  shall  unlawfully  and  maliciously 
commit  any  damage,  injury,  or  spoil,  to  or  upon 
any  real  or  personal  property  whatsoever,  either 
of  a  public  or  private  nature,  for  which  no  punish- 
ment is  hereinoefore  provided,  the  damage,  iniury, 
or  spoil  being  to  an  amount  exceeding  SH  shall  be 
guilty  of  a  misdemeanour,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour."  Then 
comes  the  52nd  section  providing  that  "  whosoever 
shall  wilfully  or  maliciously  commit  any  damage, 
injury,  or  spoil  to  or  upon  any  real  or  personal 
property  whatsoever,  eitner  of  a  public  or  private 
nature,  for  which  no  punishment  is  hereinbefore 
provided,  shall,  on  conviction  thereof  before  a 
justice  of  the  peace,  at  the  discretion  of  the  justice, 
either  be  committed  to  the  common  caol  or  house 
of  correction,  there  to  be  imprisoned  only,  or  to 
be  imprisoned  and  kept  to  hard  labour,  for  any 
term  not  exceeding  two  mouths,"  Ac.  To  this  a 
proviso  is  added  that  "  nothing  herein  contained 
shall  extend  to  any  case  where  the  party  acted 
under  a  fair  and  reasonable  supposition  that  he 
had  a  right  to  do  the  act  complained  of,  nor  to  any 
trespass  not  being  wilful  and  mahcious,  committed 
in  hunting,  fishing,  or  the  pursuit  of  game,  but 
that  every  such  trespass  shall  be  punishable  in  the 
same  manner  as  if  this  Act  had  not  passed.*'  It 
is  noticeable  that  "wilfully  and  mahciously,"  in 
the  51st  section,  is  changed  to  "  wilfully  or  mali- 
ciously "  in  the  52nd ;  and  also  that,  in  the  case  of 
bunting,  &8hmg,  or  the  pursuit  of  game,  any  tres 


"  and  "  the  first  part  of  the  section  would  be  most 
insensible,  but,  read  as  it  is,  the  section  has  a  very 
sensible  meaning.     It  seems  to   me  that  it  was 
purposely  provided  that  a  distinction  should  be 
maae  between  a  trespass  wilful  or  malicious  and 
one  which  is  both  wilful  and  malicious.     And  we 
must  remember  that  many  of  the  injuries  to  pro- 
perty, wilful,  but  not  malicious,  are  done  Ir^  very 
poor  persons,  against  whom  it  would  be  absurd  to 
proceed  by  civS  actions  in  the  Superior  Courts; 
the  remedy  would  be  worse  than  the  disease.    It 
was  desirable,  however,  to  provide  remedies  for  the 
protection  of  property  in  such  cases ;  but,  at  Um 
same  time,  it  was  not  desirable  that  the  poor  man 
should  not  be  dealt  with  in  the  manner  provided 
by  the  statute,  where  he  has  a  bond  fide  claim  of 
right ;    and  the  Legislature  has  not   siven   the 
magistrates  jurisdiction  to  decide  on  that  claim, 
whether    it    be    a    well-founded    claim    or    not; 
but    the    Legislature    has    trusted     them    with 
the   power    of   determining    whether     the    sup- 
position is  a  "  fair  and  reasonable "  one  or  not ; 
and  of  convicting   where  any  person  does  such 
an  injury  to  property  wilfully  without  any  reason- 
able ground  for  the  supposition  that  he  has  a  bond 
fide  claim  of  right.    Tne  real  thing  is  the  power 
given  to  the  magistrates  to  grant  compensation  to 
a  certain  amount   to  the  party  injured  by  the 
wilful  act  of  another,  whether  the  act  so  done  be 
done  under  a  bond  fide  claim  of  right  or  not,  if  it 
is  not  founded  on  a  fair  and  reasonable  groundl 
the  words  of  the  proviso  being,  that  nothing  con- 
tained in  the  section  shall  extend  to  **  any  om 
where  the  party  acted  under  a  fair  and  reas^mable 
supposition  that  he  had  a  right  to  do  the  act  com- 
plained of."     I  can  read  these  words  in  no  other 
way  than  as  giving  the   magistrates   a  right  to 
decide  whether  the  supposition  acted  on  is  a  fiur 
and  reasonable  one  or  not.    The  decision  of  that 
point  is  to  be  within  their  jurisdiction.    Taking 
this  to  be  the  proper  view  of  the  construction  d 
the  statute,  the    (juestion   next  arises,  were  the 
magistrates  right  m  determining  that  the  appel- 
lant in  digging  this  trench  was  not  acting  nnaer  t 
fair  and  reasonable  supposition  of  right  ?     He  w«ts 
hired  to  dig  the  trench  by  ^Ir.  Dawson,  and  he 
does   not  seem  to  have  made  any   inquiry,  bat 
simply  to  have  done  what  he  was  ordered  to  do 
by  Mr.  Dawson.     1  am  far  from  saying  that  that 
might  not  in  many  cases  be  a  fair  and  reasoiuible 
ground  for  so  acting.     I  might  put  the  case  of  a 
farmer  ordering  one  of  his  labourers  to  dig  up  an 
adjoining  hedge,  an  act  which  might,  so  fieo-  as  the 
farmer  was  concerned,  be  a  wilful  injury  to  the 
property  of  another ;  but  the  labourer  might  well 
say,  **  I  had  a  fair  and  reasonable  ground  for  snp- 

Eosing  that  the  farmer  for  whom  I  was  working 
ad  a  right  to  order  me  to  do  the  act,**  thooeh. 
in  fact,  the  farmer  had  no  such  right.  But 
where  we  have  to  deal  with  the  case  of  a  man 
who  simply  says  to  another,  '*  Gro  and  dig  a 
ditch  in  my  neighbour*s  garden,*'  we  must  at  once 
see  that  that  is  not  a  similar  case.  If  Mr.  Daw- 
son had  shown  a  fair  and  reasonable  ground  for  a 
claim  of  right,  that  would,  I  think,  extend  to 
those  persons  who  acted  under  his  directions  or 
orders.  But  what  he  says  comes  simply  to  this. 
*'  I  had  a  nght  to  dig  this  ditoh,  and  in  ^knnff  ao  I 
was  exercising  only  a  public  right;  mi  the 
reason  why  I  think  I  had  a  fair  andrauoDahk 
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the    persons    ocoupjing   this   place    stopped  up 
the  aitch  and  enclosed  it,  and  turned  the  fiH*ip- 

£le  as  well  as  the  cart  road  into  a  garden  for 
Lmself  ;  and  because,  more  than  fifteen  years  ago, 
there  was  a  ditch  de  facto  existing  there,  I  have 
now  a  ri^ht  to  make  a  common  sewer  of  the  place.'' 
The  justices  were  quite  right  in  holding  that  this 
was  an  unreasonable  supposition  of  right.  At  the 
trial  of  a  civil  action  at  Nisi  Prius,  Mr.  Dawson 
may  possibly  make  out  such  a  case  as  he  has  set 
np ;  but,  so  far  as  the  case  came  within  the  juris- 
diction of  the  ma&;istrates,  we  cannot  say  that 
they  were  not  at  liberty  to  come  to  a  different 
conclusion.  I  fully  agree  with  what  my  lord  has 
said  as  to  the  calling  in  of  twelve  other  men,  and 
the  high-handed  manner  of  the  whole  procedure. 
Mellor,  J. — I  am  of  the  same  opinion.  Wherever 
a  statute  creates  an  offence  of  this  description,  and 
also  enacts  a  proviso  as  to  the  restriction  which  is 
to  be  placed  on  the  jurisdiction  of  the  magistrates, 
we  are  not  at  liberty  to  imply  any  other  restriction 
on  that  jurisdiction.  There  is  no  doubt  that  in 
some  cases  the  reasonableness  of  the  conduct  of 
the  person  doing  the  act  is  involved  in  the  words 
"hand  fide  claim  of  right,"  but  there  may  be  a  ho7id 
fide  claim  of  right  in  some  cases  where  there  is  no 
reasonable  ground  for  the  claim.  The  jurisdiction 
of  the  magistrates  is  ousted  only  where  there  is 
reasonable  ground  for  the  supposition,  and  as  to 
the  existence  of  such  reasonable  ground  in  the 
present  case  I  entirely  concur  in  the  observations 
which  have  fallen  from  the  other  members  of  the 
court. 

QuAiN,  J. — I  am  entirely  of  the  same  opinion. 
I  think  that  the  appellant  must  show  to  the  justices 
ajUb  he  had  a  fair  and  reasonable  ground  for  sup- 
posing that  he  was  acting  in  the  assertion  of  a 
claim  of  right.  He  can  here  be  in  no  better 
position  than  Mr.  Dawson  himself,  and  I  can  find 
no  evidence  whatever  that  Mr.  Dawson  had  a  fair 
and  reasonable  ground  for  the  supposition  that  he 
had  a  ri^ht  to  cut  a  ditch  through  the  private  pro- 
perty of  the  respondent.  In  his  direct  evidence 
ne  says  he  cannot  say  whether  the  respondent's 
father  filled  in  the  dike  or  not.  In  cross-examina- 
tion he  says  he  cannot  say  whether  the  water  over 
went  down  it ;  and  his  only  witness  says  "  I  ex- 
pect it  was  used  as  a  drainage."  I  think  such 
evidence  shows  no  reasonable  grounds,  on  the  face 
of  the  case,  for  Mr.  Dawson's  supposition  that  it 
was  used  as  a  common  sewer.  I  think,  therefore, 
that  the  respondent  was  right  and  that  this  appeal 
mnst  be  dismissed. 

J'lidgment  for  the  respondent. 

Attorneys  for  appellant,  Jenkins  and  Abbott,  for 
Watson,  Wisbeach. 

Attorneys  for  respondent,  Wing  and  Du  Cane. 


Monday,  Jan.  22, 1872. 
Beg.    v.    Harrald. 

Married  woman — Right  of  to  vote  at  municipal 
election— 2Q  ^  33  Vict.  c.  65,  «.  9 ;  33  ^  34  Viri. 
e.  93. 

Married  women  who  are  sitch  at  ih-e  time  the 
hwrgess  list  is  made,  are,  notwithstanding  32  Sf  33 
Viet.  c.  65,  s.  9,  disqualifi£d  to  vote  at  municipal 
elections. 

Sect,  9  o/  32  &  33  Vict.  c.  66,  which  enacts  tliat  in 
the  Municipal  Corporation  Acts,  "  words  importing 


the  masculine  gender,  shall  be  held  to  incUtde 
females  for  all  purposes  connected  unth  and  having 
reference  to  the  right  to  vote  in  the  election  of 
councillors,  auditors  and  assessors,"  removes  only 
the  disqualification  previously  existing  on  the 
ground  of  sex,  and  does  not  affect  the  disqualifir 
col  ion  arising  from  marriage. 
The  Man-ied  Women's  Property  Act  (33  ^  34  Vid. 

c.  93),  does  not  remove  the  loiter  disqual%fi/Miion. 
Semble,  thai  a  woman  who  is  single  at  the  time  she 
is  put  on  the  burgess  roll,  biU  marries  before  the 
election,  is  disqualify  to  vote. 
In  this  case  a  rule  had  been  obtained  by  HerscheU 
calling  on  Charles  Harrald  to  show  cause  why  a 
quo  warranto  information  should  not  issue  calling  on 
him  to  show  by  what  right  he  exercised  the  office 
of  town  councillor  of  the  borough  of  Sunderland. 

It  appeared  from  the  affidavits  that  at  an  elec- 
tion of  town  councillors  for  the  borough  of  Sun- 
derland, held  on  1st  Nov.  1871,  Charles  Harrald 
was  elected  for  the  Sunderland  ward  by  a  majority 
of  one  over  the  next  candidate. 

Amongst  those  who  voted  for  him  were  two 
married  women.  Mrs.  Thompson  and  Mrs.  Storey. 
Mrs.  Thompson,  at  the  time  she  was  put  upon  the 
burgess  roll  was  a  married  woman,  but  lived  apart 
from  her  husband,  and  occupied  a  house  and  paid 
rates  as  a  single  woman. 

Mrs.  Storey  was  a  sii^gle  woman  at  the  time  she 
was  put  on  the  burgess  roll,  but  married  about  ten 
days  before  the  election. 

Crompton  showed  cause  against  the  rule. — Sect. 
9  of  32  <&  33  Vict.  c.  55,  empowers  women  to 
vote  at  municipal  elections.  That  section  enacts 
that  "  in  this  Act  and  the  5  &  6  Will.  4,  c.  1%, 
and  the  Acts  amending  the  same,  wherever  words 
occur  which  import  the  masculine  gender,  the  same 
shall  be  held  to  include  females,  for  all  purposes 
connected  with  and  having  reference  to  the  right 
to  vote  in  the  election  of  councillors,  auditors,  and 
assessors."  There  is  nothing  whatever  in  the  Act 
to  prevent  a  married  woman  from  exercising  the 
municipal  franchise :  the  words  are  quite  general, 
applying  to  all  women,  married  ana  unmarried 
alike.  The  first  of  the  two  women,  therefore,  was 
not  disqualified  to  vote.  As  to  the  second,  she 
was  unmarried  at  the  time  she  was  put  on  the 
burgess  list,  and  was  then  clearly  entitled  to  vote. 
Can  a  marriage  occurring  subsequently,  and  before 
the  next  burgess  roll  is  made  out,  deprive  her  of 
that  right?  The  effect  of  marriage  is  simply  to 
transfer  her  property  to  her  husband ;  but  suppose 
a  male  had  transferred,  after  being  put  on  the 
burgess  roll,  the  property  in  respect  of  which  he 
had  been  put  there,  would  that  have  disoualified 
him  to  vote  ?  It  clearly  would  not,  and  wny  then 
should  an  act  which  has  merely  the  same  effect, 
disqualify  a  woman  ?  The  roll  is  conclusive  as  to 
those  persons  who  are  entitled  to  vote,  and  it  has 
been  aecided  that  you  cannot  question  by  quo 
warranto  against  the  person  elected,  the  qualifi- 
cation of  a  person  who  has  been  put  there :  {Reg.  v. 
Tugioell,L.  Rep.  3Q.B.704)—'*!  think,"  said  Black- 
bum,  J.,  in  this  case,  "  the  Legislature  intended 
that  the  burgess  roll  should  be  conclusive. 
By  sect.  15  of  5  &  6  Will.  4,  c.  76,  the  over- 
seers are  to  make  out  the  burgess  list  which 
must  be  duly  published.  By  sect.  17,  per- 
sons omitted  from  the  lists  may  claim  to  have 
their  names  inserted,  ami  the  names  of  ^^t^^sw^ 
not  entitled  to  be  otv  \i>[ve  \\aX»  xastf^XiKb  Ock\^R.\ft^'^ft'» 
and  the  town  dexk.  \b  Vi  xosika  QrQ.\,\va.\»^c^OaaasiaBD&j^ 
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and  lists  of  persons  objected  to,  which  mnst  also 
be  duly  published.  By  sect.  18,  the  mayor  and 
two  assessors  are  to  revise  the  lists.  By  sect.  22 
the  burgess  lists  revised  by  the  mayor  are  to  i^e 
delivered  to  the  town  clerk,  who  is  to  cause  the 
burgess  lists  to  be  copied  into  one  eeneral  ligt  in 
a  book,  with  every  name  numbered,  and  *  every 
such  book  in  which  the  said  burgess  lists  shall 
have  been  copied,  shall  be  the  burgess  roll  of  the 
burgesses  of  such  borough  entitled  to  vote  in  the 
choice  of  councillors  ....  of  such  borough.'  It 
is  clear  from  these  enactments,  by  which  careful 
provision  is  made  for  revising  the  burgess  lists, 
that  the  burgess  roll  ought  to  contain  the  names 
of  all  persons  entitled  to  vote,  and  that  no  person 
whose  name  is  not  in  the  roll  can  vote,  and  the 
Legislature  intended  the  burgess  roll  to  be  conclu- 
sive on  the  point.  The  only  argument  that  can  be 
suggested  against  this  view  is  grounded  on  sect. 
9,  and  it  is  said  that  it  is  only  persons  duly 
enrolled  according  to  the  provisions  of  that  Act 
who  shall  be  burgesses  of  a  borough ;  but  I  think 
that  there  is  no  weight  in  the  argument,  as  a  care- 
ful provision  is  made  for  revising  the  lists."  There 
is,  it  must  be  admitted,  no  instance  of  a  married 
woman  voting  before  the  statute,  but  this  was  be- 
cause before  the  statute  no  woman  at  all  could  vote. 
As  to  the  other  woman,  by  33  &  34  Vict.  c.  93,  a  mar- 
ried woman  is  now  entitled  at  law  to  hold  property, 
and,  if  so,  the  disqualification  formerly  arising  from 
coverture  is  done  away.  It  was  a  question  to  be 
determined  before  the  making  of  the  burgess  roll 
whether  her  property  was  or  was  not  of  such  a 
character  as  would  entitle  her  to  vote ;  and  as  an 
adverse  determination  was  not  come  to  the  burgess 
roll  is  decisive.  [Hansen,  J. — It  has  been  held 
that  a  married  woman,  though  on  the  list  of  Parlia- 
mentary voters,  cannot  exercise  the  franchise. 
Mellor,  J. — Bright,  in  the  very  beginning  of  his 
book  on  the  Law  of  Husband  and  Wife,  lays  it  down 
that  "  By  marriage,  the  husband  and  wife  are 
as  one  person  in  law.  Upon  this  union  depend 
almost  all  the  legal  rights,  duties,  and  disabilities, 
which  either  of  them  acquires  or  incurs  by  the 
intermarriage.  The  very  being  or  legal  existence 
of  the  woman  is  by  the  common  law  suspended 
during  the  marriage,  or  at  least  it  is  incorporated 
and  consolidated  into  that  of  her  husband,  under 
whose  wing,  protection,  and  cover,  she  performs 
everything."] 

Herscliell,  in  support  of  the  rule. — Both  women 
are  disqualified  to  vote.  Neither  being  sui  juris 
has  any  legal  existence  at  the  time  of  voting.  Their 
votes  were,  therefore,  when  given,  absolutely  void. 
Further,  neither  of  them  is  a  "person  "  in  the  eye  of 
the  law,  the  legal  existence  of  each  being  merged 
in  that  of  her  husband.  The  Legislature  never 
intended  to  give  the  municipal  franchise  to  married 
women.  32  &  33  Vict.  c.  55  only  removed  the  dis- 
qualification of  sex,  but  did  not  touch  in  any  way 
tne  disqualification  arising  from  marriage.  In  the 
case  of  married  women  a  double  disqualification 
previously  existed,  and  only  one  part  of  it  has  been 
abolished  by  the  statute. 

CocKBUKN,  C.J. — I  think  there  is  quite  enough 
to  entitle  Mr.  Herschell  to  have  this  rule  ms^e 
absolute,  because  it  seems  to  me  that  as  to  the 
vote  of  one  of  these  two  married  women  it  is  im- 
possible to  say  that  it  is  good,  and  I  am  strongly 
inclined  to  think  that  the  vote  of  the  other  is 
bad  also.  The  first  vote  is  that  oi  a  married 
woman,  originally  single,  put  on  the  \>urge&&  toVL 
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It  is  Quite  certain  that  according  to  the  old  com- 
mon law  of  the  land,  a  married  woman  was  con- 
sidered to  have  all  her  rights  merged  in  those  cl 
her  husband — she  was  disqualified  to  exercise  any 
rights  apart  from  him.    That  was  thought  to  be 
a  hardship  in  the  case  of  her  possessing  properly, 
and  it  was  often  argued  and  strongly  nidged  that, 
inasmuch  as  the  qualification  for  being  pnt  on  the 
burgess  roll  was  tne  possession  of  property,  mar- 
ried women  possessed  of  such  property  ought  to 
be  allowed  to  exercise  the  right  of  voting,  for  which 
right  the  possession  of  property  was  the  sole  re- 
quired qualification.     It  was  thought  that  at  leaat 
unmarried  women  should  be  allowed  to  exercise 
this  right.    Accordingly  the  statute  32  d;  33  Vict 
c.  55,  gave  effect  to  these  views  by  enacting  that 
wherever,  under  any  municipal  statute,  men  were 
entitled  to  vote,  women  who  were  in  the  sune 
situation  should  also  be  allowed  to   vote.      The 
women  intended  by  this  were  women  possessed  of 
property.      I  cannot  think  that   the   Legislature 
mtended,  by  a  general   enactment    that  women 
should  be  entitled  to  vote,  to  alter  the  status  of 
married  women  according  to  the  general  law  of 
England.    That  statute  mis  certainly  not  done  sa 
The  only  way  of  bringing  married  women  within 
that  statute  is  by  saying  that   by  a  subsequent 
statute  their  status  has  been  altered  by  giving  them 
a  property  independently  of  their  husbands.    It  if 
plain  that  this  subsequent  statute  was  passed  alto- 
gether with  a  different  object — alio  intuitu — from 
that  of  32  &  33  Vict.  c.  55 ;  and  I  cannot  think 
that  it    was    intended    by  a  side-wind    to   give 
them  a  different  status  as  to  political  and  muni- 
cipal rights  of  voting.    I  have  no  doubt,  therefoiv, 
as  to  the  case  of  one  of  these  married  women.    As 
to  the  other  the  case  is  somewhat  different.    At 
the  time  she  was  put  on  the  burgess  roll,  she  was 
not  married,  and  therefore  by  the  Act  32  &  33 
Vict.  c.   55,  she  was  entitlea  to  vote.     Shonl? 
before  the  election  she  married,  and  by  the  act  of 
marriage  her  status  became  altered  to  that  of  a 
married  woman,  with  all  the  incidents  attaching  to 
that  condition.    But  it  is  said  that  once  a  person 
is  put  on  the  list,  though  the  qualification  is  lost, 
ana  she  could  not  then  for  the  first  time  be  pot 
upon  it,  yet  the  right  conferred  by  being  placed 
there  is  not  lost ;  and  generally,  no  donbt,  that  is 
so  in  the  case  of  a  man,  whose  right  is  not  altered 
by  reason  of   something  happening,   which,  if  it 
happened  before  he  was  put  on  the  roll,  woold 
have  disqualified  him.     Thequestion  is,  whether  the 
same  thing  applies  to  the  case  of  a  married  woman, 
whose  le^  status  is  altogether  altered  by  the  act  d 
marriage.    I  am  strongly  inclined  to  think  it  does 
not,  but  that  the  case  is  the  same  as  if  she  had  ori- 
ginally been  a  married  woman,  and  as  such  disqoali- 
Aed  to  be  put  on  the  roll.     It  is  not  necessary,  now- 
ever,  to  decide  either  of  these  points ;  for  either  is 
sufficiently  doubtful  to  entitle  Mr.  Herschell  to 
have  his  rule  made  absolute  for  a  quo  warranto. 

Mellor,  J. — I  am  entirely  of  the  same  opinion. 
As  to  the  married  woman,  there  is  no  doubt  that 
the  effect  of  marriage  is  to  affect  all  such  rights  as 
she  could  exercise  wnilst  single,  and  to  merge  them 
in  those  of  her  husband.  AfVer  marriage  she  can 
only  exercise  any  right  under  his  protection.  The 
passage  which  I  cited  from  Bright's  Law  of  Hus- 
band and  Wife  is  still  in  its  general  principles 
applicable.  Mrs.  Thompson,  therefore,  was  dia 
c\wa\\^ed  at  the  time  she  was  put  on  the  bnreess 
'^ViS  asA  \  ai^s^^fo  ^>i^  isc^  l^rd  tAuA  the  soue- 
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oaent  act  referred  to  was  not  intended  to  have 
tae  effect  contended  for  by  Mr.  Crompton,  and 
that  her  diaqoAliflcation  existed  daring  tne  wholo 
of  the  time.  Aa  to  the  woman  who  was  single 
at  the  time  she  was  put  on  the  burgess  roll,  I 
qnite  agree  that  were  it  not  for  the  Buhsennent 
marriage,  ehe  would  be  entitled  to  vote  by  virtue 
of  the  9th  section  ot  82  A  33  Vict.  c.  55,  which 
destroys  and  abrcgatca  the  dia qualification  arising 
from  sex,  but  not  any  other  diaqoalification  what- 
ever, as,  for  instance,  that  of  marriage.  I  think 
the  fact  of  her  having  been  married  before  the 
election  estingnished  the  right  which  she  had  ac- 
quired as  asingle  ^oman.  The  only  e&ect  to  be 
given  to  the  9th  section  is  to  hold  that  it  simply 
removes  the  diaqaaliflcation  arising  from  sex,  bat 
leaves  all  other  disqualifications  nndisturbed. 

Hahhen,  J. — I  am  of  opinion  that  the  Uarried 
Women's  Property  Act  was  intended  only  to 
protect  a  mamed  woman  in  the  enjoyment  of  her 
property,  and  was  not  intended  to  extend  the 
political  rights  of  women ;  and  that  the  qoestion 
ol  thnr  pohtical  rights  must  be  clearly  raised 
before  the  Legislature  and  be  decided  by  it 
and  that  we  must  not  by  a  sidewind  give  an 
extension  to  the  Act  not  contemplated  by  the 
Legislature.  I  am  not  equally  dear  as  to  the 
point  concerning  the  second  vote.  But  there  is 
snfficient  doubt  existing  to  make  it  desirable  that 
the  matter  should  bo  raised  on  the  record.  The 
mle  most  therefore  he  made  absolute. 

Bide  abgoUUe. 

Attorneys  for  relator,  Harle  and  Co. 

Attorneys  for  defendant,  J.  W.  Hiekin,  for 
Brown  and  Son,  Sunderland. 


ScUurday,  April  27. 1872. 

Sbcond  Court. 

Beg.  o.  AYLESPOitD  TInios. 

chalk    pit — Neighh 

cejaent  worlc» — Frojlts  of  actual  tenant. 

The  oceupiert  of  ceTneiU  works,  and  eUto  of  a  ehaik 

pit  tUuated  dose  hy,  were  aaeeised  teparately  aa 

to  their  aorkg  and  iJieir  pit.     There  were  other 

raUy  good  chalk  pits  in  the  Tieighbourhood,  tlie 
Ik  from  ukich  v>aa  used  only  for  baUatl  aad 
0  profitahle  at  that  of  manu- 


faetwnng  cement,  for  which  the  appeUanlt  nied 
theirs.  They  appeahd  to  quarter  sessions  againtt 
the  assessment  of  the  chalk  pit ;  and  the  counsel 
teh>  supported  the  rale,  proposed  to  ask  the  op- 
peUants  manager  for  information  as  to  tkeprofU* 
the  appellants  obtained  from  the  ehalk,  bvi  the 
quarter  sessions  refused  to  admit  evidence  itpon 
that  svbjeet. 
Held,  upon  a  special  cote  itated  for  tke  opinion  of 
the  Court  of  Queen's  Bench,  that  tke  qiiarteT 
sessions  were  right,  and  that  although  the  con- 
venience and  situation  of  the  ckalk  pit  were  to  be 
considered  in  estimating  what  rent  a  tenant  wouH 
reasonably  pay,  the  actual  projiis  derived  by  tha 
appellants  were  not  maieridl  in  forming  that  etti' 

At  a  general  quarter  sessions  of  the  peace  holden 
by  a^oumment  at  Maids  tone,  in  and  for  the 
county  of  Kent,  on  Thursday  29th  June  1871, 
upon  an  appeal  of  John  Messer  Enight,  and 
Thomas  Bevan  (hereinafter  called  the  appellants,) 
against  the  euardians  of  the  North  Aylesford 
Union,  and  the  churchwardens  and  overseers  of 
the  poor  of  the  parish  of  Northfleet,  in  the 
same  county  (hereinafter  called  the  respondents), 
touching  a  certain  rate  or  assessment  made  for 
the  relief  of  the  poor  of  the  said  parish  of  North- 
fleet,  on  the  28th  March  1871 ;  by  which  said  rate 
the  appellants  were  assessed  in  the  sum  of  £1156 
for  the  gross  estimated  rental,  and  in  the  snm  of 
£1136  for  the  net  rateable  value  of  certain  premises 
in  the  said  parish,  in  the  occupation  of  the  appel- 
lants :  The  said  court  of  qnarter  sessions  amended 
the  said  rate  by  striking  out  the  said  sum  of 
£1156,  gross  estimated  rental,  and  inserting  in  the 
said  rate  the  sum  of  £1083  in  lieu  thereof ;  and 
by  striking  out  the  sum  of  £1136  net  rateable 
^ue  and  inserting  in  the  said  rate  the  snm  of 
£1063  in  lieu  thereof,  subject  nevertheless  to  the 
opinion  of  the  Court  of  Queen's  Bench  upon  the 
following  case ; 

The  appellants  Messrs.  Knight  and  Bevan  are 
large  cement  makers  carrying  on  their  business, 
and  owning  and  occupying  lai^  works  in  the  said 
parish  oE  Northfleet. 

The  rate  against  which  the  bsaA  appeal  waa 
brought  BO  far  as  relates  to  the  premises  in  the 
occupation  of  the  appellants  is  as  follows,  that 
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B  0  ■  - 

atreet, 
oaowfa 

17  0  a 

IIM 

1130 

wuo 

■u 

KnlBht.JohnM., 
and      Be'ui, 

M™^Knlgbt 

Hcnn.    Knight 
»Bd  Benin. 

On      ibe    ISO    e- 

Neartho      JB    0 

•hwe. 

3M2 

ffi« 

IWUO 

"Itj^"-- 

Me«™,    Knight 
and  Beian. 

Backa,    bnndingi,     aheda,    fnr- 
whsTie*,  dock!,  pceniiwi.  utd 

n.nj 

\ 

\ 

\ 

\ 
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Q-B.] 


Beg.  V,  Aylesford  Union. 


[Q-B. 


The  tenements  mentioned  under  the  No.  216  in 
the  said  rate  are  those  whose  rateable  value  was  in 
dispute  on  the  appeal. 

This  land  consists  of  a  chalk  pit,  lying  on  both 
sides  of  a  certain  public  road,  called  Bow-street. 
The  tenements,  Nos.  217  and  218  in  the  said  rate, 
lie  immediately  adjoining  to  the  chalk  pit,  being 
separated  from  it  only  by  the  public  road  running 
from  Bow-street  to  the  river  Thames. 

The  premises,  Nos.  217  and  218,  contain  the  cement 
manufactory  properly  so  called,  which  consists  of 
wash  mi)ls,  backs,  kHns,  and  grinding  mills  ;  sheds 
for  making  cement  casks,  warehouses  for  storing 
the  cement,  and  wharves,  extending  into  the  river, 
for  shippirg  it.  The  whole  of  the  premises  up  to 
the  Toaa  sej^arating  them  from  those  in  216  is  the 
freehold  property  of  the  appellants. 

The  premises.  No.  216,  were  hired  by  the  appel- 
lants, and  are  used  by  them  solely  for  the  purpose 
of  getting  chalk  for  making  cement,  the  same  being 
a  necessary  ingredient  in  that  substance.  There 
is  a  tramway  by  which  the  chalk,  when  qaarried,  is 
conveyed  directly  into  the  works  bv  a  tunnel.  The 
chalk,  after  being  brought  from  the  pit,  is  thrown 
into  the  wash  mills,  where  it  is  mixed  with  water, 
and  a  certain  proportion  of  mud,  so  as  to  form  a 
paste  of  about  the  consistence  of  cream.  It  is  then 
pumped  from  the  mills  into  Xarse  open  spaces, 
callea  backs,  in  which  the  water  drains  awav  and 
evaporates ;  and  the  residue,  when  nearly  dry,  is 
broken  up  and  placed  in  kilns,  in  which  it  is  burnt. 
It  is  then  ground  to  powder,  and  is  packed  in  casks 
and  bags,  and  is  then  ready  for  sale  as  cement.  The 
whole  of  the  premises  in  No.  216  are  held  by  the 
appellants  from  a  Mr.  Poynder,  under  a  lease  for 
twenty-one  years,  from  the  25th  March  1864, 
subject  to  a  rent  of  600L  per  annum,  and  the  pay- 
ment of  an  annuity  of  200Z.  per  annum,  to  a  laay 
whose  age  was  sixty-four  at  the  date  of  the  lease. 
The  former  occupier  held  the  property  mentioned 
in  the  lease,  under  a  yearly  letting,  at  the  annual 
rental  of  300L,  but  shortly  before  the  25th  March 
1864,  the  rent  was  raised  to  500L  a  year,  and  the 
lessor  knew  that  the  appellants  wanted  it  to  get 
chalk  for  the  manufacture  of  cement. 

In  the  year  1870  the  appellants  obtained  the 
whole  of  the  chalk  used  in  the  manufacture  of 
cement  from  this  pit.  The  number  of  cubic  yards 
of  chalk  actually  excavated  from  the  pit  in  ques- 
tion, and  used  in  the  making  of  cement  in  the  year 
1870  was  50,000,  which,  according  to  the  calcula- 
tion of  the  appellants,  would  represent  65,000  tons, 
but,  according  to  the  calculations  of  the  respon- 
dents, would  represent  86,250  tons. 

The  sessions  nave,  as  a  matter  of  fact,  adopted 
the  calculations  of  the  appellants. 

There  are  several  other  chalkpits  in  the  neigh- 
bourhood, producing  chalk  of  about  the  same 
quality  as  that  of  the  appellants'.  These,  however, 
are  used  only  for  the  purpose  of  obtaining  chalk 
for  ballasting  ships,  and  are  held  on  the  terms  of 
jmying  to  the  landlord  a  royalty  which  varies  from 
4J.  to  6d.  per  ton  on  the  chalk  got.  It  was  ad- 
mitted that  much  greater  profit  would  be  made  of 
chalk  by  making  it  into  cement  than  by  using  it 
for  ballast. 

Upon  the  trial  of  the  appeal,  Mr.  Bevan,  who 

was  the  partner  managing  the  works,  was  called, 

and  gave  evidence  for  the  appellants  ;  and  on  his 

cross-examination  by  the  counsel  for  the  respon- 

dents,  gave  certain  answers,  from  which  tnese 

facts  have  been  found  by  the  court  •,  and  aJlet  \ift 


had  stated  the  number  of  cubic  yards  of  chalk  gob 
in  the  year  1870,  the  counsel  for  the  repondents 
propos^  to  ask  him  how  many  casks  of  cement 
were  produced  from  that  quantity  of  chalk,  and 
what  was  the  price  of  the  cement  per  cask.  This 
question  was  objected  to  by  ilie  counsel  for  the 
appellants,  on  the  ground  that  it  was  evidently 
intended  as  a  step  in  an  inquiry  into  the  profits  of 
the  trade. 

The  counsel  for  the  respondents  therenpon  ad- 
mitted that  his  object  in  asking  the  qaeetion  was 
to  obtain  information  as  to  the  profits  made  fironi 
the  manufacture  of  the  cement,  and  contended 
that  although  it  was  necessary  that  the  two  sets  of 
premises  should  appear  in  the  rate  under  distinct 
items,  by  reason  ot  the  different  ownerships  of  the 
two,  yet  that  they  were  virtually  all  part  of  the 
same  factory,  and  that  the  rent  whicn  could  be 
reasonably  expected  to  be  obtained  for  the  chalk 
pit  in  the  terms  of  the  statute  6  &7  Will.  4,  c.  96, 
was  not  to  be  estimated  by  such  a  royalty  m 
another  tenant  would  pay  for  the  purpose  of 
getting  ballast,  but  by  such  a  royalty  as  a  tenant 
could  a^ord  to  pay  wno  was  enabled  to  connect  the 
pit  with  a  cement  factory,  and  who  used  the  pit  in 
the  way  in  which  the  appellants  actually  use  it; 
and  that  its  connection  with  the  cement  work> 
was  to  be  taken  into  consideration  as  increasing 
the  value  to  the  present  appellants. 

The  appellants  admittea  that  they  made  a  large 

Erofit  by  the  manufacture  of  the  chalk  into  cement, 
ut  they  contended  that  they  ought  not  to  be 
obliged  to  disclose  the  amount  of  profit  made  by 
them  ;  they  further  contended  that  they  ought  to 
be  rated  upon  an  estimate  of  the  rent  at  which  tbe 
property  might  reasonably  be  expected  to  let 
from  year  to  year  free  of  all  usual  tenants*  ntes 
and  taxes. 

The  court  refused  to  allow  evidence  of  the 
amount  of  the  profits  made  by  the  appellants  in 
manufacturing  cnalk  into  cement  to  be  gone  into, 
subject  to  the  opinion  of  the  Court  of  Queen's 
Bench  on  the  propriety  of  such  rejection ;  and  they 
eventually  amended  the  rate  by  reducing  the  gross 
estimated  rental  from  11562.  to  1083L,  and  net 
rateable  value  from  11361.  to  1063L 

The  question  for  the  opinion  of  the  Court  of 
Queen's  Bench  is. 

Was  the  court  of  quarter  sessions  wrong  in 
lefusing  to  allow  these  questions  to  be  put,  viz. : 

How  many  casks  of  cement  did  you  make  last 
year  ?  ' 

What  was  the  price  of  the  cement  per  cask  ? 

These  questions  being  admitted  to  be  put  widi 
a  view  of  ascertaining  the  profits  on  the  cement 
works,  to  show  that  chalk  so  used  is  more  valu- 
able, and  how  much  more  so  than  chalk  used  for 
ballast. 

If  the  Court  of  Queen's  Bench  answer  tJiis 
question  in  the  negative,  the  order  of  sessionB 
amending  the  rate  is  to  be  confirmed. 

If  the  court  answer  this  question  in  the  affinni- 
tive,  the  order  of  sessions  amending  the  rate  is  to 
be  quashed,  and  the  original  rate  confirmed. 

PoZam!  appeared  to  support  the  order  of  sessions; 
but  the  court  called  upon 

Barrow  and  Biron  for  the  churchwardens  and 
overseers  of  the  parish  of  Northfleet,  the  respon- 
dents at  the  quarter  sessions.  The  court  of 
quarter  sessions  refused  to  consider  the  advan- 
tage  which  the  appellants  derived  from  the  prox- 
\  \m\V»^  o\  \}ti\^  ^^!UsL  ^It  to  their  cement  works. 


Q-B.] 


MAGISTRATES'  OASES. 

COLAU  V.  Manfield. 


Thej  oDgfat  to  have  taken  into  account  the  firther 
rent  which  a  tenant  would  pay  for  the  chalk  pit, 
if  fae  had  all  the  advantages  which  the  appellants 
enjoy  for  using  it;  the  value  of  this  chalk  pit  ought 
not  to  be  estimated  at  the  amount  which  a  tenant 
would  pay  tor  another  pit  which  produced  the  same 
quantity  and  quality  of  chalk.  The  only  true  mode 
of  estimating  tuc  value  of  the  whole  of  the  oppellnntB 
premises  is  oy  obtaining  their  profita  and  making 
the  neceHsary  dedaotions,  just  in  the  same  way  as 
a  railway  company  ia  BsseBsed.  The  principles  for 
rating  tne  occupier  of  a  brickfield,  which  for  this 

EarpoHe  would  be  premises  analogous  to  the  appel- 
tata\  are  laid  down  in  Reg  y.  Wettbrook  (10  Q.  B. 
178)  1  there  it  was  held  that  the  royalty  per  thou- 
sand of  bricks  made  in  the  year,  and  the  fised 
annual  charge,  both  of  which  tne  occupier  paid  to 
the  lessor  of  the  land,  wore  properly  considered  as 
the  rent.  These  cement  works  and  all  the  pre- 
mises held  by  the  appellants  in  connection  with 
them  ought  to  be  assessed  according  to  the  esta- 
blished principleu  concerning  railways  and  gas- 
works: 

Reg.  T.  London  and  South-Westem  HaiJioay  Com' 

panv,  1  Q.  B.  558  ; 
Kig.  V.  Grand  Junction  fiailuay  Compouy,  4  Q.  B. 

18; 
Reg.  v.  SheSuld  Oailight  Company,  32  L.  J.  169,  H.  C. 
Blackburs,  J,— Upon  the  tacts  stated  in  this 
case,  I  think  there  cannot  be  the  smallest  doubt 
that  the  quarter  sessions  rightly  refused  to  con- 
eider  the  matters  which  the  reapiindccts  proposed 
to  raise.  The  rateable  value  of  this  chalk  pit  is 
the  amount  of  rent  at  which  the  same  might 
reasonably  be  expected  to  let  from  year  to  year, 
free  of  the  expenaes  necessary  to  maintain  it  in  a 
Btate  to  command  such  rent.  There  are  two 
elements  which  should  be  considered  in  order  to 
arriye  at  this  rateable  value  : — what  would  a 
tenant  pay  for  itP  and  what  would  he  give  for 
another  equally  good  ground  P  The  contiguity  of 
the  cement  works  must  be  considered  in  this  way ; 
Wonld  he  pay  more  rent  for  the  chalk  pit  on  tMt 
account  P  Tne  sessions  may  have  thought  that  as 
there  were  equally  good  chalk  pits  in  the  neigh- 
bourhood, the  hypothetical  tenant  would  not  have 
preferred  one  to  the  others.  If  that  were  so,  it 
matters  not  how  much  the  appellants  can  manage 
to  make  out  of  this  particular  pit.  and  the  sessions 
were  qnite  right  in  disallowing  inquiries  into  their 
profits. 

Mblloo,  J.^I  am  of  the  same  opinion.  The 
respondents  seem  to  have  contended  that  the  pro- 
per criterion  of  the  rateable  Talue  was  the  amount 
of  yearly  profits.  No  doubt  the  convenience  and 
advantages  of  the  situation  of  the  chalk  pit  ought 
to  be  considered,  but  not  the  profits  actually 
derived  thim  it  by  the  appellants.  All  the  quarter 
sessions  ask  ns  is  were  they  right  in  refusing  to 
admit  these  questions  P     I  think  they  were. 

Order  of  mea'uma  affirmed. 
Attorneys  for  appellants,  Nickinton,  Prall,  and 
Hickituon  tor  Richard  Prall,  Rochester. 

Attorneys  for  respondents,  T.  Sieney  for  EsaeU, 
Knight,  and  Arnold,  Rochester. 


jKu.  otA—voL.  vn. 


Wediietday,  Jan.  24, 1872. 
CoLAM  V.  Mas  FIELD. 
Quarter  geseUms — Ftnoer to (fitofhconvictionwilhoat 
hearing  evidence — Jwritdtclion  of  Queen's  Bench 
—12  ^  13  Vict.  e.  92,  m.  2,  23,  26. 
An  order  o/"  ^qiiarler  lesehns  iwiehing  on  appeal 
a  conviction,  stated  on  ilie  face  of  the  order  thai 
it  mas  made  "  upon  the  said  appeal  coming  on  to 
be  beard,  and  reading  the  eaid  recited  eomnction, 
and   hearing  the   aliegatione  of  coimeel  on   both 
eldei,  and  upon  due  proof  and  contideraiion  of 
the  premieet.' 
JTeld,  thai  this  order  was  good  on  the  face  of  it,  and 
that  it  was  not  necessary  that  the  qiiarter  sestione 
ehmild   hear   evidence  before  quashing   the   con- 
viction.   It  is  competent  to  tkem  to  do  to  where 
tlie  atalement    of  facts    which    the    prosecTtting 
counsel  is  pr^ared  to   prove   does    ruit    disclose 
sufficient  to  sustain  a  conviction. 
Qutere,  wltether  ilie  Court  of  Queen's  Bemeh  can 
review  an  order  of  quarter  sessions  quashing  a 
conviction  solely  on  a  point  of  form,  contrary  to 
12  ^  13  rid.  c.  92,  s.  26. 
Tuis  was  a  rule  nisi  to  qnash  an  order  of  quarter 
sessions  made  upon  an  appeal  of  William  Mantield 
against  a  conviction  uudcr  the  hands  and  scats  of 
Richard  Ohver  and  others,  justices  for  the  county 
of   Dorset,  dated  2!*th  April    1871,   whereby  the 
said  William  Manficid  was  convicted,  for  that  he 
on  29th  March  1871,  at,  &v.,  unlawfully  did  cause 
to   he   cruelly   illtreated   and  tortured,   a  certain 
animal,  to  wit,  a  horse. 
The  following  was  the  order  of  quarter  aea- 

Upon  an  appeal  made  nnto  this  court  by  William 
Manfield,  from  and  against  a  certain  conviction  of 
him,  the  said  WiUiam  Manfield,  by  Richard  Oliver 
Francis  Steward,  and  Edward  Leigh  Kindersley, 
Esqnires,  two  of  Her  Majesty's  justices  of  the 
peace,  acting  in  and  for  the  county  of  Dorset, 
bearing  date  the  29th  April  last  past,  tor  that  he, 
the  said  William  ManBeld,  on  the  29th  ofMareh 
last  past,  at  Higher  Burton  Farm,  in  the  pariah  ot 
Charmiiister,  in  the  county  aforesaid,  did  unlaw- 
fully cause  to  ho  cruelly  illtreated  and  tortured  a 
cer^in  animal,  to  wit,  a  horse.  And  the  said 
justices  thereby  adjudged  the  said  William  Man- 
field  for  his  said  offence  to  forfeit  and  pay  the  sum 
ot  51..  to  be  paid  and  applied  according  to  law; 
and  also  to  pay  to  John  Colam,  the  complainant, 
the  sum  of  hi.  13c.  for  his  costs  in  that  behalf. 
Now  upon  the  said  appeal  coming  on  to  be  heard, 
and  reading  the  said  recited  conviction,  and  hear- 
ing the  allegations  of  counsel  on  both  sides,  and 
upon  duo  proof  and  consideration  of  the  premises, 
this  court  doth  therefore  order  that  the  said  con- 
Tiction  be  quashed,  and  the  same  is  quashed  accord- 
ingly ;  and  this  court  doth  also  order  that  the 
said  John  Colam,  the  said  respondent,  do  and  shaU , 
upon  notice  of  service  of  this  order,  pay  or  canse 
to  be  paid  unto  the  said  William  Manfield,  the 
appellant,  the  snm  of  34J.  lis.  Id,,  being  such 
costs  and  charges  as  appears  to  this  court  rea- 
sonable  and   just   in   his    prosecnting  the  stud 

Bt  the  CouaT. 


Thatlwas  the  pn»eantoT  in  the  oaieot  S«q.-i .  YCir- 
gentleman,  tor  ciae\t;  to«n.«iami,\awi!(^»^i'snft,*^a. 
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QB.] 


COLAM  V.  Manfteld. 


[Q.B. 


npon  my  complaint  prooeedinfirs  were  taken  under  the 
proviflionR  of  an  Act  of  Parliament  passed  in  the  12th  and 
13th  of  Vict.  c.  92,  intituled  "An  Act  for  the  more 
effectual  Prevention  of  Cruelty  to  Animals/'  which  com- 
plaint was  heard  and  determined  on  the  29th  April  1871, 
oefore  two  of  Her  Majesty's  justices  of  the  peace  for  the 
county  of  Dorset,  sitting  in  petty  sessions  at  Dorchester, 
in  and  for  the  county  of  Dorset,  when  the  said  William 
Manfield  was  adjudged  to  be  guilty,  and  was  convicted 
of  the  said  offence  and  ordered  to  pay  a  fine  of  51.  and 
5{.  ISs.  costs,  or  to  be  imprisoned  for  the  term  of  two 
calendar  months,  and  the  conviction  was  returned  to  the 
court  of  quarter  sessions  held  at  Dorchester  on  the  28th 
June  1871 ,  the  said  conviction  being  in  the  form  conform- 
able to  the  requirements  of  the  said  Act. 

That  the  said  William  Manfield  entered  an  appeal 
against  the  said  conviction  on  the  grounds,  first,  that  he 
was  not  guilty  of  the  offence  of  which  he  had  been  con- 
victed ;  secondly,  that  the  formal  conviction  drawn  up 
and  returned  to  tiie  said  sessions  was  not  in  law  sufficient 
to  support  the  conviction  ;  thirdly,  that  the  said  convic- 
tion was  bad  on  the  face  thereof. 

That  afterwards,  that  is  to  say,  on  the  28th  June  1871, 
being  the  day  appointed  for  holding  the  quarter  sessions 
of  the  peace  in  and  for  the  said  county,  at  Dorchester 
aforesaid,  before  the  Bight  Hon.  Lord  Portman,  chair- 
man, the  Bev.  Charles  William  Bingham,  and  William 
Charles  Lambert,  Esq.,  then  and  there  being  justices  of 
the  peace  for  the  said  county,  and  then  sitting  and  con- 
stituting the  said  court  of  quarter  sessions,  the  said 
appeal  of  the  said  William  Maiifield  came  on  to  be  heard, 
and  the  said  conviction  was,  by  order  of  the  said  court  of 
quarter  sessions,  quashed,  on  the  ground  that  it  ought  to 
have  been  in  the  words  provided  by  the  said  Act,  and 
that  the  form  in  which  the  said  conviction  had  been  re 
turned  was  not  applicable  to  the  case,  and  that  the  said 
conviction  was  therefore  invalid. 

That  I,  the  said  deponent,  do  now  apply  by  my  counsel 
that  a  writ  of  certiorari  ma^  issue  to  bring  up  the  said 
conviction  and  the  proceedings  thereon,  that  the  said 
order  of  the  said  court  of  quarter  sessions  may  be 
quashed  or  otherwise  dealt  with  as  to  this  honourable 
court  may  seem  fit,  on  the  grounds  that — first,  the  form 
of  conviction  returned  as  {foresaid,  being  in  accordance 
with  the  provisions  of  the  said  Act,  is  a  good  conviction 
under  the  said  Act,  which  authorises  the  use  of  the  form 
provided  by  the  23rd  section  of  the  said  Act  or  any  form 
made  according  thereto,  or  to  the  effect  thereof,  or  as 
near  thereto  as  the  case  shall  permit ;  secondly,  that 
the  said  statute  under  which  the  conviction  was  made 
enacts  in  the  26th  section  thereof  that  no  conviction 
made  under  the  authority  of  this  Act,  nor  any  order, 
judgment,  or  proceeding  relative  thereto,  shall  be  quashed 
for  want  of  form. 

The  affidavit  of  the  attorney  for  the  appellant, 
against  the  rule,  stated  as  follows  : — 

The  said  William  Manfield  duly  entered  an  appeal  at 
the  then  next  general  quarter  sessions  of  the  peace  for 
Dorset,  against  the  said  conviction,  and  that  the  grounds 
of  t^e  said  appeal  were  -first,  that  the  said  William 
Manfield  was  not  guilty  of  the  said  offences  or  either  of 
them ;  secondly,  that  the  formal  conviction  drawn  up 
and  returned  to  the  said  sessions  was  not  in  law  sufficient 
to  support  the  conviction ;  thirdly,  that  the  said  convic- 
tion was  bad  on  the  face  thereof. 

That  I  acted  as  the  attorney  of,  and  was  present  at  the 
hearing  of  the  said  appeal,  for  the  said  William  Man- 
field,  at  the  said  general  quarter  sessions  of  the  peace 
for  Dorset,  which  were  held  on  the  27th  June  1871,  at 
Dorchester  aforesaid,  before  the  Bight  Hon.  Lord  Port- 
man,  chairman,  WiUam  Charl^  Lambert,  Esq.,  and 
others,  justioes  of  the  peace  for  the  said  county,  then 
sitting  and  constituting  the  court  of  the  said  quarter 
sessions  ;  that  the  said  appeal  then  came  on  to  be  heard 
by  and  before  the  said  court,  when  counsel  on  the  part 
of  the  respondent,  John  Colam,  opened  the  case,  and 
stated  matters  he  should  prove  in  evidence ;  that,  there- 
upon, counsel  on  behalf  of  the  said  appellant  submitted 
to  the  said  court  that  if  all  those  matters  were  proved,  as 
stated  by  the  said  respondent's  counsel,  no  offence  was 
shown. 

And  he  also  submitted  that  the  said  conviction 

was  bad ;  that  the  said  court  of  quarter  sessions 

gnashed  the  said  conviction  "with  coats,  and  re- 


fused the  application  of  the  said  respondent's 
counsel  to  give  the  reasons  of  such  course  for 
quashing  the  said  conviction,  and  also  refused  the 
application  of  the  said  respondent's  counsel  to 
gi-ant  a  case  for  the  opinion  of  this  honourable 
court. 

MaiiUt  Q.C.  and  A.  Collins  showed  cause  against 
the    rule. — This    court  will  not  interfere  unless 
there  is  something  in  the  order  showing  error  on 
the  face  of  it.     Tluis  court  is  not  a  ootirt  of  appeil 
from  quarter  sessions,  and  has  no  jnrisdiction  to 
(]^uash  orders  made  on  matters  within  the  jurisdic- 
tion of  the  justices,  even  though  those  orders  may 
not  be  such  as  the  court  can  approve.     In  Bex  v. 
TJie  Justices  of  Monmouthshire  (8  B.  &  C.  127 U 
this  court  refused  an  application  for  a  certiorari 
to  remove  and  quash  an  order  of  quarter  sessions, 
adjourning    the    hearing   of  the   appeal,   on  the 
ground  that  even  if  the  order  of  sessions  were 
erroneous,  the  Court  of  Queen's  Bench   had  no 
jurisdiction  to  review  it.    "This,"  said  Lord  Ten- 
terdcn,    C.J.,    "is   an    application    to  the   court 
to    quash   an  order    of    sessions    made    for   ad- 
journing an  appeal,  on  the  ground  that  upon  the 
question  whether  the  order  of  removal  should  he 
confirmed,  the  justices  were  equally  divided  in 
fact,  though  it  is  alleged  that,  in  point  of  law,  two 
were  for  quashing  the  order,  and  one  only  for  con- 
firming it ;  hecause  it  is  contended  that  the  vote 
given  by  one  of  the  justices  for  confirming  the 
order  was   a  nullity,  and  therefore  the  sessionfl 
ought  to  have  quashed  the  order  of  removal,  ud 
not  to  have  adjourned  it.    The  late  decisions  estib- 
lish,  however,  that  we  cannot  assume  to  ourselreB 
the  jurisdiction  of  a  court  of  error  and  revise  tbe 
judgments  of  the  court  of  quarter  sessions."    In 
Rex  V.  Gvdridge  (5  B.  &  C.  459),  as  pointed  out 
by  Lord  Tenterden  in  this  case,  the  rule  which 
had  been  obtained  was  not  to  review  the  order  of 
the  court  of  quarter  sessions,  but  to  quash  a  writ 
of  certiorari  quia  improvide  emanavii.      In  Beg.  t. 
The  Justices  of  Cheshire  (8  A.  &  E.  398),itwiB 
also  distinctly  held  that   this  court    would  nol 
notice  ohjectious  not  appearing  on  the  fiace  of  the 
order.    There,  on  appesa  against  an  order  of  re- 
moval, the  respondent,  at  sessions,  objected  to  the 
statement  of  grounds,  and  the  court  held  the  state- 
ment bad ;  the  respondents  demanded  to  have  the 
order  confirmed,  but  the  sessions  quashed  it  for  a 
defect  in  the  order,  and  this  court  refused  to  grant 
a  certiorari  to  bring  up  the  order  of  sesskms. 
"  Certainly,"  said  Lord  Denman,  C.  J.,  "  ihe  di^ 
cumstances  of  this  case  are  very  peculiar,  and  we 
cannot  approve  of  the  conduct  of  the  magistntes. 
But  this  court  is  always  extremely  scmpnloiiB  in 
interfering  with    nu^istrates,  where    tney  have 
jurisdiction.  .  .  .  The    sole    question    for    ns  is 
whether,  at  the  time  when  the  court  decided  thej 
had  power  to  decide;"   and  similar   views  were 
expressed  hy  the  other  judges.     He  also  referred 
to  Rex  V.  The  Justices  of  Cambridgeshire  (4  A.d(E. 
111).    In  Rex  V.  James  (2  M.  &  S.  321),  it  was  held 
that  this  court  will  not,  upon  removal  of  an  order 
of  sessions  allowing  overseers'  accounts,  which  is 
good  upon  the  face  of  it,  go  into  the  merits  of  those 
accounts  upon  affidavit.     "  If  there  is  likely  to  be 
a  defect  of  justice,"  said  Lord  EUenboroogh,  **tiie 
remedy  must  be  by  apphcation  to  the  Legislatarer 
for  the  court  cannot  enlarge  the  limits  of  its  iinit- 
diction  in  order  to  supply  a  remedy/*    Ardiwtf  • 
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Hcvrris  and  Castle,  for  the  appellants,  ar^ed  that 
though  this  court  would  not  receive  afiBoavits  to 
prove  facts  not  appearing  on  the  fiice  of  the  order 
made  at  quarter  sessions  in  cases  T\hore  the  matter 
had  been  regularly  heard  and  determined  at 
quarter  sessions,  yet  such  affidavits  should  be 
received  where  the  quarter  sessions  does  not  hear 
evidence  on  the  matter,  but  decides  merely  on  a 
question  of  form.  [Cockburn,  C.J. — It  is  denied 
by  the  other  side  that  the  matter  was  determined 
on  a  mere  question  of  form.]  There  is  no  state- 
ment on  the  face  of  the  order  that  they  heaid  any 
evidence  on  the  subject  before  them,  and  as  a 
matter  of  fact  no  such  evidence  was  heard.  [Cock- 
BUBN,  C.J. — If  a  counsel  states  the  fSeicts  which  he 
is  in  a  position  to  prove,  and  the  other  side  says, 
"  If  you  prove  all  you  state,  it  comes  to  nothing  in 
point  of  law,"  what  objection  is  there  to  deter- 
mining the  matter  on  such  a  statement  P  It  is 
like  nonsuiting  a  counsel  on  his  opening.]  This 
court  should  look  at  the  affidavits  which  show  that, 
contrary  to  the  express  provisions  of  the  statute 
12  &  13  Vict.  c.  92  s.  26,  the  conviction  was 
quashed  on  a  mere  point  of  form.  [Blackburn,  J. 
— The  authorities  cited  by  Mr.  Maule  go  to  show 
that  we  cannot  look  at  affidavits  where  there  is 
nothing  irregular  on  the  face  of  the  order.]  Those 
authorities  refer  to  cases  where  the  (quarter  sessions 
have  acted  within  their  jurisdiction  ;  it  is  sub- 
mitted that  they  had  no  jurisdiction  to  determine 
the  present  matter  without  hearing  evidence  on 
the  subject.  [Oockburn,  C.J. — They  clearly  had 
jurisdiction  over  the  subject  matter  before  them.] 

GoCKBURN,  O.J. — I  think  we  have  no  jurisdiction 
to  interfere  in  this  matter.  Even  supposing  that 
the  Quarter  sessions  had,  in  deciding  upon  that 
whicn  was  clearly  within  their  jurisdiction,  gone 
wrong,  and  had  believed  that  it  was  competent  to 
them  to  dispose  of  the  case  on  a  question  of  form, 
I  entertain  serious  doubt  whether,  the  subject 
matter  of  the  complaint  being  within  their  juris- 
diction, it  is  competent  to  us  as  a  court  of  error  to 
bring  up  their  order  and  quash  it.  But  I  am  very  far 
from  resting  my  decision  in  the  present  case  upon 
that  ground.  If  it  were  necessary  to  decide  tnat 
point,  it  might  require  more  deliberate  considera- 
tion. What  i  go  upon  here  is  this — that  there  is 
nothing  at  all  on  the  face  of  the  proceedings  or  in 
the  facta  to  show  that  the  conviction  was  quashed 
by  the  quarter  sessions  on  a  matter  of  form.  All 
that  appears  on  the  face  of  the  case  is  that  the 
quarter  sessions  heard  the  allegations  of  counsel  as 
to  what  he  could  prove,  and  thereupon  quashed 
the  conviction.  Now,  if  there  be  any  state  of 
things  which  could  have  happened  which  would  be 
consistent  with  that,  it  cannot  be  said  that  the 
order  of  the  quarter  sessions  has  upon  the  face  of 
it  evidence  of  error.  Is  there,  then,  such  a  con- 
ceivable state  of  things  P  Yes.  Suppose  the  per- 
son who  has  to  support  the  order  appealed  against 
opens  a  state  of  &cts  which,  if  admitted  by  the 
opposite  counsel,  would  not  make  out  a  case  for 
a  conviction,  and  the  quarter  sessions,  or  any  other 
court,  sees  that  that  is  so,  it  would  be  the  idlest 
waste  of  time  to  go  into  evidence  on  a  matter  of 
^lat  kind.  It  is  a  thin^  that  happens  every  day 
at  Nisi  Prius  and  at  criminal  trials.  Counsel  opens 
his  case,  and  states  the  facta  which  he  is  pre- 
pared to  prove,  and  the  judge  says  to  him,  "  If  you 
succeed  in  making  out  these  facts  you  cannot  gain 
your  case."  The  case  then  is  quite  a  conceivable 
one^  and  the  affidavits  which  have  been  produced 


by  the  other  side  tend  to  illustrate  it.  I  do  not  say 
that  we  are  to  take  those  affidavits  as  conclusive, 
but  they  show  a  state  of  facts  on  which  the  justices 
may  have  proceeded.  But  if  it  be  said  that  the 
true  ground  of  their  decision  was  their  thinking 
that  they  saw  some  defect  of  form  on  the  convic- 
tion, and  that  they  proceeded  on  that,  it  is  suffi- 
cient to  say  here,  without  expressing  any  de- 
cided opinion  about  our  competency  to  sit  as 
a  court  of  error  upon  the  matter,  that  the 
affidavits  are  conflicting;  and  I  know  of  no 
authority  in  support  of  the  position  that  the  court 
should,  on  conflicting  affidavits,  proceed  at  once  to 
quash  an  order  of  the  justice3  at  quarter  sessions. 
That  is  a  thing  which  we  cannot  do.  We  must 
confine  ourselves  to  what  appears  on  the  face  of 
the  order ;  and,  looking  at  that,  I  see  nothing  more 
than  a  statement  of  facts  which,  if  true,  would 
justify  the  (]^uarter  sessions  in  making  the  order 
which  they  did. 

Blackburn,  J. — I  am  of  the  same  opinion.  As 
far  as  I  can  see,  from  looking  at  the  conviction,  it 
appears  that  the  conviction  was  perfectly  good.  It 
follows  the  very  words  of  the  Act,  and,  so  far  as  I 
am  aware,  is  perfectly  valid.  If  the  ground  of  the 
decision  of  the  (juarter  sessions  was  that  the  con- 
viction was  bad  m  form,  then  they  were  wrong  in 
two  things — first,  in  quashing  the  conviction  on  a 
question  of  form;  and,  secondly,  in  thinking  that  this 
particular  conviction  was  wrong  in  form.  I  do  not 
fc  wish  to  decide  the  question  wnether,  if  they  had 
decided  the  matter  on  a  point  of  form,  we  should  be 
entitled  to  quash  their  aecision  on  that  ground,  or 
whether  we  should  not  say  that  though  thev  were 
wrong  in  doing  so,  yet  we  are  not  a  court  of  error 
to  reverse  their  ^decision.  I  wish  to  guard  myself 
against  being  supposed  to  decide  that  question 
one  way  or  the  otner  at  present.  The  decision  of 
the  quarter  sessions  may  have  proceeded  on  either 
of  two  grounds — first,  that  the  conviction^was  bad 
in  form ;  secondly,  that  the  defendant  was  not 
guilty.  They  say  that,  upon  reading  the  said 
recited  conviction,  and  after  hearing  the  allegations 
of  counsel  on  both  sides,  and  upon  due  proof  and 
consideration  of  the  premises,  they  ordered  the 
conviction  to  be  quashed.  Now,  it  is  quite  plain 
that  they  have  jurisdiction  to  quash  if  it  appears 
to  them  that  the  person  accused  is  not  guilty.  It 
is  also  quite  clear  that  there  may  be  cases  in 
which,  without  going  into  any  evidence  in  the 
matter,  they  can  so  decide.  The  objection  on  this 
head  therefore  fails.  As  to  the  point  whether  we 
can  receive  affidavits  to  show  that  the  quarter  ses- 
sions were  wrong  in  the  conclusion  they  came  to 
on  the  subject  of  the  guilt  of  the  person  accused, 
or  that  the  reason  given  for  their  decision  on  the 
face  of  their  order  was  not  the  real  reason  which 
influenced  them,  I  think  the  authorities  are  very 
strong  to  show  that  we  cannot  do  so.  IS  the 
justices  at  quarter  sessions  do  anything  mali- 
ciously and  with  a  high  hand,  contraij  to  law, 
the  proper  remedy  is  by  criminal  inmrmation 
against  them ;  and,  further,  I  have  no  doubt  that 
if  such  a  case  really  existed,  and  it  were  brought  to 
the  notice  of  the  Lord  Chancellor,  he  would  advise 
Her  Majesty  to  remove  such  justices  from  their 
office.  I  nope  no  one  wul  for  a  moment 
understand  me  as  saying  that  the  present 
was  a  case  of  this  description,  for  I  know 
nothing  whatever  about  the  present  case.  ThesA 
affidavits  cannot,  ther^iox^,  \i^  ^Asci^\ft^,  -wKA-k 
even  if  they  wet^  a/djQi\»\i^«  w^  ^iJasx^  ^sw^  ^oswSScj 
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CODflictiDg,   the    pmctical    result   would    be    the 

Li'sii,  J. — I  (un  or  the  sittno  opinion. 

ItiiU  duehiirijcA. 


Saturday,  April  27,  1872. 

Second  Court. 

SiHFKiN  (app.)  V.  Tub  Justicbs  of   Bikmisoiiasi 

(respa.). 
Ejeciie    Ikettte — Special    sKMitnu — A'ew    lenaut — 

9  Geo.  4  e.  61  m.  4  a>id  14. 
A  person  occupying  a  hoaee  in  the  boroti^k  of  Bir- 
7tting}tani  toiu  licensed  by  fA«  CommiaHiunera  of 
InUtnd  Bevetiue  to  sell  excisable  liquors  by  retail 
to  be  drunk  «poi>  the  jireiiiiset,  mtder  9  Geo.  4,  c. 
61.  His  last  lieetice  mas  dated  lOtk  Gel.  1870, 
/or  oneyear;  on  lli€25lh  Aug.  1871  Im  applicil  at 
the  general  auMud  Ueeusing  ineetiug  to  ri-tiew  his 
licence,  and  at  the  adjouniaient  on  the  Itilh  Sept. 
'  1871  bin  applicatiiHt  mat  rrfiued  oit  acconut  of 
convictions  for  teUin'j  llifuon  on  Suadnyt,  lehich 
irere  reeorded  agaiuti  hiin.  Throe  days  after  hit 
licence  ejipired  by  efftiucion  of  tiine,  ri'z.,  on  tiie 
131b  Oct.  1871,  he  U^  tbe  ^remites,  and  the  appel- 
lani  subsequently  ettlered  into  possession  of  Ihvm. 
On  the  4th  Jan.  187-J,  at  a  special  segsion  hoUen 
vndcr  9  Geo.  4,  e.  61,  «.  4,  tlie  appellant  applii^ 
for  a  liceufe  until  the  10th  Get.  followitig .-  liU  at 
the  a^otirued  special  aegsioiia  on  the  Iblh  Feb. 
1872,  the  justice*  refuted  the  application  on  the 
^ronnd  that  wider  the  clre«inataucet  they  had  no 
jurisdiaion  under  the  14lh  section.  By  that  section 
if  any  person  dnly  licensed  under  this  Act  shall 
(before  the  ejtpiration  of  such  licence)  die,  or  sbnU 
be  bu  tictneia  or  other  iii^nnity  rendered  iiicatHtble 
of  He—'--  —  ■' —    "-  ■' ■'  ' 


Itecpiug  c 


siiall  n 


":Ar"!i^''^ 


Held. 


JZSoi 


assembled  at  a  special  session  to  gra 
D  tenant  or  occupier  of  any  boua:  so 
ceupied  a  Uceaee  wiUil  the  10th  Oct. 

e  stati^,  that  the  Jiistiees  of  the 

e  right,  aiui  thai  tlw  appellant 

'       >rihe  spirit  of  the 


leilhef  within  tlw 
Act  of  Parliameul. 
Case  stated  tor  the  opinion  of  the  court  under  acct. 
11  of  12  &  13  Vict,  c.  45,  intitaled,  "An  Act  to 
amend  the  proceedings  in  courts  of  general  and 
cmart«r  Beasiona  of  the  peaco  in  England  and 
Wales,  and  for  the  better  advancement  of  justice 
within  the  jurisdiction  of  those  courts,"  by  con- 
Bent  of  the  parties,  and  under  an  order  of  John 
Unthank,  Esq^ dated  the  i;ith  March  1872. 

That  Chas.Woodin,  the  tenant  and  occupier  of 
a  certain  house  and  premises  situate  in  Ncwtown- 
row,  in  the  borough  of  Birmingham,  in  the  county 
of  Warwick,  victualler,  was  under  and  by  virtue  of 
an  Act  of  Parlioment  9  Geo.  4,  c.  61,  intituled  "An 
Act  to  regulate  the  granting  of  licences  to  keepers 
of  inne,  alehouses,  and  victualling  houses  in 
England,"  dul^  licensed  to  Bell  exciaeablo  liquors 
by  retail  to  be  drunk  and  consumed  in  the  said 
house  and  oremises  by  rirtue  of  a  licence  granted 
to  bim  by  Ber  Mnjesty'a  Commisaiancra  of  Inland 
Beveaue,  dated  10th  Oct.  1870,  for  one  year. 
That  eiie  said  licoase  so  granted  to  tbii  e&vd  Cbas 


nthelOthOct.  1871,  by 


Woodin,  expired 
of  time. 

That  while  in  the  occupation  of  the  same 
premises  under  u  similar  licence,  that  is  to  say,  on 
the  2;[rd  Dec.  1868,  l!ie  said  Ch:is.  Woodin  was 
duly  convicted  at  the  police  court  of  the  said 
borough  for  having,  on  Sunday  the  13th  of  tbc 
tame  month, as  a  licensed  victualler  at  the  boroDgb 
aforesaid,  otherwise  than  for  retreshment  of  travd- 
lers,  opened  hia  s^d  house  for  the  a&le  of  wines, 
spirits,  beer,  and  other  fermented  and  distilled 
liquors,  before  half-past  twelve  in  the  aflemoco, 
and  fined  5i!.,  and  10».  costs ;  and  also  that  on  Snd 
Dec.  1870,  he  was  convicted  tor  having  on  Saadaj, 
2;)rd  Oct.  1870,  as  a  licenaed  victu.tller  at  At 
borough  aforesaid,  otherwise  than  for  refreshment 
of  traroUera,  opened  his  house  for  tbe  sale  of  wiiwi. 
splrita,  beer,  and  other  fermented  and  distilieJ 
liquors  before  half-post  twelve  in  the  ftfternooa 
And  that  at  the  hearing  of  the  last-named  chai^ 
ho,  in  the  opinion  of  the  magistmte  sabomed  i 
witness  on  his  beh^  to  commit  perjury,  and  w» 
fined  5(.  and  12s.  costa. 

That  the  said  Chas.  Woodin  in  dno  form  of  In 
OS  provided  by  the  10th  section  of  the  Raid  Act 
of  i'arliiunent,  0  Geo.  4,  c.  61,  i^iplied  at  tit 
general  aimual  licencing  meeting  for  the  sul 
Borough  of  Birmingham,  held  on  the  25th  An* 

1871,  For  a  renewal  of  hia  license,  which  annnil 
licensing  mooting  and  apphcation  were  adjoonied 
until  the  l.^th  Sept.  1871. 

Thnb  on  the  said  15th  Sept.  the  said  applicatiaB 
of  the  said  Chas.  Woodin  was  refoaed  by  tbt 
magistrates , 

That  the  sud  Chas.  Woodin  gave  notiee  rf 
appeal  against  the  said  refusal  as  provided  b;  tbt 
27th  section  of  the  aaid  Act  of  Parliamentt  bU 
such  appeal  was  not  prosecuted,  and  be  Mintinnid 
to  occupy  the  said  house  and  premises  until  tb 
13th  Oct.  1871,  being  three  days  after  laia  lioew» 
aipircd,  but  he  did  not  continue  to  eell  exdiF 
ubie  hquors  by  retail  under  hia  said  lioenoe  afta 
expiration  thereof  on  the  10th  Oct.  1871. 

That  on  the  30th  Dec.  1871,  William  Simian, 
being  then  the  ncT  tenant  or  occupier,  a&d  ii 
possession  of  the  said  house  and  premises,  dntf 
gave  the  notice  required  by  the  14th  sectioi  rf 
the  said  Act  of  Parliament,  alleging  that  thewl 
Charles  Woodin,  the  person  in  the  occapalionaf 
tho  said  bousQ  and  premiaea,  and  duly  licenaed  ID 
sell  eiciseable  liquors  to  be  drunk  or  couBomediii 
such  house  and  premises,  having  removed  fhn 
and  j~ieldcd  np  possession  of  such  hoase  aid 
premises,  it  was  the  intention  of  him,  the  lud 
William  SImpkin,  as  the  new  tenant  and  occofntr 
of  the  said  uouse  and  premises,  to  afqily  **  *^ 
ueit  special  session  to  be  holden  at  the  pdib 
office  in  Moor-atreet,  in  the  aaid  borongh  m  Bit' 
mingbam  and  county  of  Warwick,  on  the  4Qi  Ju. 

1872,  boing  a  special  session  duly  convened  mdH 
the  4th  section  of  the  said  Act,  for  a  lioenoe  to  d 
exciseable  liquors  by  retail,  to  be  drnnk  or 


I   premiaea. 


whkt 


alelwiiBe,(t 


sumcd  in  the  said  house 
house  he  intended  to  keep 
victualling  house. 

Tliut  the  said  William  Simpkin  duly  made  mi 
application  in  pursuance  of  the  said  ttotioe  at  tk 
said  special  aesalon  holden  on  tile  4di  Jan.  1873; 
and  such  special  session  and  appUoatiiODinnal' 
journed  until  the  said  I8th  Jan.,  iriwt  laA 
\  w^^WcMAtm  was  renewed,  and  socli  spaoial  MWBi 
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15tli  Feb.,  when  such  application  was  refused  on 
the  ground  that  the  magistrates  at  such  special 
sessions  were  not  authorised  under  the  14th  section 
of  the  said  Act,  to  entertain  such  application  be- 
cause the  said  Charles  Woodin,  having  remained 
in  possession  of  the  said  house  and  premises 
untU  after  the  expiration  of  the  said  licence  by 
effluxion  of  time,  he  was  not  a  person  so  licensed 
at  the  time  of  giving  up  possession,  and  that  the 
said  William  Simpkin  was  not  a  new  tenant  or 
occupier  within  the  meaning  of  the  said  section 
of  the  said  Act  made  and  passed  in  the  ninth 
year  of  the  reign  of  his  late  Majesty  King 
George  the  Fourth. 

The  said  Wm.  Simpkin  has  duly  given  notice  of 
appeal  against  the  said  refusal,  and  entered  into 
recognizances  as  required  by  the  11th  section  of 
the  Act  of  Parliament  (12  &  13  Vict.  c.  45). 

The  question  submitted  to  the  court  is :  If  the 
court  shall  be  of  opinion  that  the  respondents 
were  correct,  then  the  appellant  agrees  that  a  judg- 
ment in  conformity  with  such  decision,  and  for 
sach  costs  as  the  court  may  adjudge,  may  be 
entered  on  motion  by  the  respondents  at  the 
sessions  next  or  next  but  one  s^ter  such  decision 
has  been  given. 

If  the  court  shall  be  of  a  contrary  opinion,  then 
the  respondents  agree  that  a  judgment  in  con- 
formity with  the  decision  of  such  court,  and  for 
such  costs  as  such  court  may  adjudge,  may  be 
entered  on  motion  by  the  appellant  at  the  session 
next  or  next  but  one  after  such  decision  has  been 
given. 

H.    McUthejvSf    Q.C.    for    the    appellant. — This 

question  depends  upon  sects.  4  and  14  of  9  Geo.  4, 

c.  61.     By  sect.  4  it  is  enacted — 

That  the  jostices  assembled  at  the  general  or  quarter 
aestdons  which  shall  be  holden  at  Michaelmas  next  after 
the  passing  of  this  Act,  and  at  the  general  annual  licensing 
meeting  in  every  subsequent  year,  shall  appoint  not  less 
than  four  nor  more  than  eight  special  sessions  to  be 
holden  in  the  division  or  place  for  which  each  such  meet- 
ing shall  be  holden,  in  the  year  next  ensuing  such  general 
annual  licensing  meeting,  at  periods  as  near  as  mav  be 
equally  distant;  at  wluch  special  session  it  shall  be 
lawful  for  the  justices  then  and  there  assembled,  in  the 
oanen  and  in  the  manner  and  for  the  time  hereinafter 
direoted,  to  license  such  persons  intending  to  keep  inns 
theretofore  kept  by  other  persons  being  atK>ut  to  remove 
from  such  inns,  as  they,  the  said  justices,  shall,  in  the 
ezecation  of  the  powers  herein  contained,  and  in  the 
ezeroise  of  their  discretion,  deem  fit  and  proper  persons 
under  the  provisions  hereinafter  enacted,  to  be  licensed 
to  sell  ezoiseable  liquors  by  retail,  to  be  drunk  or 
oonaumed  on  the  premises. 

By  sect.  14  it  is  enacted — 

That  a  any  person  duly  licensed  under  this  Act  shall 
(before  the  expiration  of  such  licence)  die,  or  shall  be, 
Dj  sickness  or  other  infirmity,  rendered  incapable  of 
Iceeping  an  inn,  or  shall  become  bankrupt,  or  shall  take 
the  Denefit  of  any  Act  for  the  relief  of  insolvent  debtors ; 
or  if  any  person  so  licensed,  or  the  heirs,  executors,  ad- 
miniBtrators,  or  assigns  of  any  person  so  Uconsed,  shall 
remove  from  or  yield  up  the  possession  of  the  house 
■pecdfied  in  such  Ucence ;  or  if  the  occupier  of  any  such 
bonse,  being  about  to  quit  the  same,  shall  have  wilfully 
omitted,  or  shall  have  neglected  to  apply,  at  the 
general  annual  licensing  m(^ing,  or  at  any  adjourn- 
ment thereof,  for  a  Ucence  to  continue  to  sell  excise- 
able  liquors  bj  retail,  to  be  drunk  or  consumed  in 
each  house ;  or  if  any  house  being  kept  as  an  inn  by  any 
person  dnlv  licensed  as  aforesaid,  shall  be  or  be  about  to 
oe  polled  down  or  occupied  under  the  provisions  of  any 
Aot  for  the  improvement  of  the  highways,  for  any  other 
pmbBe  purpose ;  or  shall  be  by  fire,  tempest,  or  other  un- 
ureaeen  sod  unavoidable  calamity,  ronoered  unfit  for  the 
leocption  of  travellers,  and  for  the  other  legal  purposes 
cf  an  inn ;  it  shall  be  lawful  for  the  maUoea  assembled  as 


aforesaid  at  a  special  session,  holden  under  the  authority 
of  this  Aot,  for  the  division  or  place  in  which  the  house 
so  kept  or  having  been  kept  shall  be  situate,  in  any  one 
of  the  above-mentioned  oases,  and  in  such  cases  only,  to 
grant  to  the  heirs,  executors,  or  administrators  of  the 
person  so  dying,  or  to  the  assigns  of  such  person 
becoming  incapable  of  keeping  an  inn,  or  to  the 
assignee  or  assignees  of  such  bankrupt  or  insolvent ;  or 
to  any  now  tenant  or  occupier  of  any  house  having  so 
become  unoccupied,  or  to  any  person  to  whom  such  heirs, 
executors,  administrators,  or  assigns  shall,  by  sale  or 
Otherwise,  have  honA  fide  conveyed,  or  otherwise  made 
over,  his  or  their  interest  in  the  occupation  and  keeping 
of  such  house,  a  licence  to  sell  exciseable  liquors  by  retail, 
to  be  drunk  or  consumed  in  such  house  or  the  premises 
thereunto  belonging ;  or  to  grant  to  the  person  whose 
house  shall,  as  aforesaid,  have  been,  or  shall  be  about  to 
be,  pulled  down  or  occupied  for  the  improvement  of  the 
highways,  or  for  any  other  public  purpose,  or  have 
become  unfit  for  the  reception  of  travellers,  or  for  the 
other  legal  purposes  of  an  inn,  and  who  shall  open  and 
keep  as  an  inn  some  other  fit  and  convenient  house,  a 
licence  to  sell  exciseable  liquors  by  retail  to  be  drunk  or 
consumed  therein  —  provided  always  that  every  such 
licence  shall  continue  in  force  only  from  the  day  on  which 
it  shall  be  granted  until  the  5th  April  or  to  the  10th  Oct. 
then  next  ensuing,  as  ^e  case  may  be,  provided  also 
that  every  person  mtendmg  to  apply  in  any  of  the  above- 
mentionea  cases  at  any  such  specual  session  for  a  Uoenoe 
to  sell  exciseable  Uquors  by  retail,  to  be  drunk  or  con- 
sumed in  a  house  or  premises  thereunto  belonging,  in 
which  exciseable  liquors  shall  not  have  been  sold  by 
retail  to  be  drunk  or  consumed  on  the  premises  by  virtue 
of  a  Ucence  granted  at  the  general^  annual  hoensing 
meeting  next  before  such  specuil  session  shall,  on  some 
one  Sunday  within  the  six  weeks  next  before  such  special 
session,  at  some  time  between  the  hours  of  ten  m  the 
forenoon  and  of  four  in  the  afternoon,  affix,  or  cause  to 
be  affixed,  on  the  door  of  such  house,  and  on  the  door  of 
the  church  or  chapel  of  the  parish  or  place  in  which  such 
house  shall  be  situate,  and  where  there  shall  be  no 
church  or  chapel,  or  such  other  pubUc  and  conspicuous 
place  within  such  parish  or  place,  such  and  tne  like 
notice  as  is  hereiuMfore  directed  to  be  affixed  by  every 
person  intending  to  apply  at  the  general  annual  Uoensing 
meeting  for  a  licence  to  seU  exciseable  Uquors  by  retail, 
to  be  orunk  or  consumed  in  a  house  not  heretofore  kept 
as  an  inn,  and  shall  in  like  manner  serve  copies  of  the 
said  notice  on  one  of  the  overseers  of  the  poor,  and  on 
one  of  the  constables  or  other  peace  officers  of  such 
parish  or  place. 

It  has  been  held  under  this  section  that  a  new 
tenant,  taking  possession  during  the  existence  of 
the  licence  of  his  predecessor,  and  not  having  time 
to  give  the  necessary  notices  under  sect.  10  for  the 
annual  general  licensing  meeting,  was  not  pre- 
judiced by  the  refusal  of  his  predecessor's  applica- 
tion for  a  renewal  at  the  general  sessions,  but  was 
entitled  to  apply  at  a  subsequent  special  sessions : 
(Beg.  V.  Justices  of  Middlesex,  L.  Rep.  6  Q.  B.  781 ; 
25  L.  T.  Rep.  N.  S.  43.)  The  only  difference  between 
that  and  the  present  case  is  that  here  the  previous 
occupant  gave  up  possession  of  his  house  three 
days  ader  the  expiration  of  his  licence,  instead  of 
during  its  continuance,  as  in  that  case.  The  re- 
fusal of  a  licence  to  the  former  occupant  was  also 
held  to  be  no  bar  to  the  application  of  a  new  tenant 
in  Reg.  v.  Justices  of  tlie  West  Riding  (L.  Rep.  5 
Q.  B.  33). 

Fieldy  Q.  C,  for  the  respondents. — The  scheme 
of  the  Act  is  to  make  a  licence  a  personal  matter, 
and  although  there  are  some  provisions  for  the 
protection  of  the  landlord's  interest,  thev  are  ex- 
ceptional, and  must  be  construed  strictly.  Sect. 
14  relates  only  to  the  time  of  the  existence  of  a 
licence,  and  the  clause  governing  this  matter  is 
"  if  any  {)erson  so  Hcensed  shall  remove  firom  or 
yield  up  the  possession  of  the  house  specified  vc^ 
such  licence.' '  H.cr^  \^  oo^AnX^aJ^  xtfi  \Maw5iR»  -"f^oKa. 
he  gave  up  tti©  \io\xae,  waii  ^i^[i'a  wj.^'sa^vssi^'^l  *^^ 
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appellant  was  in  fact  an  application  to  obtain  a 
licence  for  a  new  house.  By  the  form  of  licence  in 
sect.  13  and  the  schedule  C,  the  licence  continues 
until  the  day  named,  and  "  no  longer."  The  landlord 
must  stand  or  fidl  by  the  acts  of  his  licensee,  except 
in  those  cases  specially  provided  for  in  sect.  14-. 

Matthews,  in  reply. — This  was  a  change  in  the 
tenancy  which  prevented  the  appellant  from  ob- 
taining a  licence  for  the  house  under  ordinary  cir- 
cumstances, and  is  exactly  a  matter  for  which 
the  14th  section  was  intended  to  provide.  The 
interpretation  of  this  clause  suggested  by  the  other 
side  requires  the  insertion  of  the  words  "  at  the 
time  of  removal,"  for  which  there  is  no  authority. 
It  is  sufficient  if  the  person  has  been  "  so  licensed  " 
since  the  last  opportunity  another  occupant  would 
have  of  applying  to  the  general  sessions. 

Blackburn,  «f. — I  think  the  sessions  were  right. 
After  trying  for  some  time  to  construe  the  Act,  I 
believe  the  appellant  has  not  come  within  the 
words  nor  within  the  spirit  of  its  provisions.  Pro- 
bably the  Legislature  contemplated  by  sect.  4,  that 
a  person,  situated  like  the  applicant  m  the  case  of 
Reg.  V.  Justices  of  Middlesex^  should  have  an 
opportunity  of  going  to  a  special  sessions  under 
sect.  9  ;  but  in  sect.  14  the  words  are  not  of  them- 
selves sufficient  to  bear  out  that  intention;  they 
merely  refer  to  the  death  or  incapacity  of  the 
previous  OGCup)ant,  or  his  removal,  or  his  omission 
to  apply  for  a  continuance  of  his  licence,  or  the 
house  being  rendered  unfit,  and  to  such  cases  only. 
There  is  nothing  about  a  failure  of  the  previous 
occupant  on  the  ground  of  convictions,  to  obtain  a 
renewal,  and  his  then  yielding  up  possession  to 
another  person.  If  he  yields  before  the  conclusion 
of  his  licence,  there  is  nothing,  taking  the  two  sec- 
tions together,  to  prevent  his  successor  applying 
for  a  renewal  after  the  general  meeting,  but  we 
are  bound,  I  think,  to  limit  the  change  of  tenancy 
to  that  date ;  and  when  a  licensed  person  remains 
in  a  house  after  his  licence  expires,  his  successor 
must  apply  at  the  next  annual  general  licensing 
meeting  for  a  licence  to  keep  the  house  as  an  inn 
not  previously  kept  as  such,  in  pursuance  of  sect. 
10.  I  thought  at  first  that  this  was  a  hard  case  upon 
the  a])plicant  and  the  landlord,  but  upon  carefully 
considering  the  Act,  I  think  it  is  by  a  mere  acci- 
dent, and  I  doubt  whether  it  is  in  accordance  with 
the  spirit  of  the  whole  Act  that  sect.  14  should 
apply  to  all  cases  where  the  change  of  possession 
occurs  even  before  the  10th  Oct.  At  all  events, 
the  landlord's  privileges  go  no  further. 

Mellor,  J.,  concurred. 

Judgment  for  respondents. 

Attorneys  for  appellant,  Robinson  and  Preston. 

Attorneys  for  respondents,  WiUiains  and  Blyth. 


Wednesday,  May  1,  1872. 

Second  Court. 

NoRRis  (app.)  17.  Barnes  (resp.) 


Nuisance — Smoke  from  manufactory  of  minerals  — 
18  &'  19  Vict.  c.  121,  s.  44—29  cj-  30  Vict.  c.  90, 
J.  14  and  19. 


The  appellants,  the  occupiers  of  a  manufactory  of 

hichrmne,  which  is  the  produce  of  ores  and  min<:- 

rah,  were  cluirged,  upon  information,  with  having, 

as  part  of  their  works,  a  chimnexj  soTuluig  forth 

bla^k  stnoke  in  such  quantity  as  to  be  a  nu,i«aucp.^ 

under  t/ie  Sanitary  Act  1866,  «.  19.     TIuj  justices 


' 


found  thai  the  smoke  from  the  appellants^  chimney 
was  a  nuisance,  and  ordered  its  ahalemeni : 
Held,  by  Blackburn  and  MeUor,  J  J.  {Lush,  J.  dis» 
senting),   that  the   appellants    came    wUkin  the 
exemption  contained  tn  the  Nuisances  Rem<fv<d 
Act  1855,  s.  44,  of  mines,  smelting,  and  the  maim* 
facturing  of  the  produce  of  ores  and  minerals; 
that  these  txoo  Acts,  being,  by  sect.  14  of  the  later 
Act,  to  be  constrv£d  as  one,  the  exemption  in  the 
earlier  Act  applied  to  the  nuisances  created  bj/  the 
later  Act ;  and  thai  the  justices  had  no  jurisdic- 
tion to  malce  the  order. 
The  following  case  was  stated  for  the  opinion  of 
the  Court  of  Queen's  Bench,  under  the  provisians 
of  20  &  21  Vict.  c.  43,  by  two  of  Her  Miyes^'s 
justices  of  the  peace,  acting  in  and  for  the  Weel 
Kiding  of  the  county  of  Yort:  : — 

By  the  14th  section  of  the  Sanitary  Act  1866 
(29  &  30  Vict.  c.  90,  part  2)  it  is,  amongst  oUior 
things,  enacted  that : 

The  expression  "  Noisanoes  Bemoval  Aots"  ahaU  men 
the  Aota  passed  in  the  years  following  of  the  mgn  of 
her  present  Majesty,  that  is  to  say,  the  one  in  the  sesaaa 
of  the  ISih  and  19th  years,  o.  121 ;  the  other  in  the  setiioi 
of  the  23rd  and  24th  vears,  s.  77,  as  amended  by  this  (thi 
second)  part  of  this  Ant,  and  this  part  of  thia  Act  shall 
be  constraed  as  one  with  the  said  Acts. 

By  the  19th  section  of  the  said  At  it  is  enacted 
that: 

The  word  "  nuisances"  under  the  Noiaanoe  Bemofal 
Acts,  shall  inclnde,  inter  aZta,  Any  fireplace  or  funaet 
which  does  not,  as  far  as  practicable,  oonanme  niafci 
arising  from  the  combustible  used  in  snoh  fiiepkeeor 
fnmace,  and  is  used  within  the  district  of  a  niiiMiMt 
anthoriiy  for  working  engines  by  steam,  or  in  any  nOl, 
factory,  dyehonse,  brewery,  bakehoose,  or  f^aa  work,  or 
in  any  manufactory  or  trade  process  whatsoeTer :  Axj 
chimney  (not  being  the  chimney  of  a  private  dwdfinf- 
house)  sending  fortii  black  smoke  in  such  qoantity  as  to 
be  a  nuisance. 

By  the  second  proviso  to  the  said  19th  section 
it  is  provided : 

That  where  a  person  is  summoned  before  the  justms, 
in  respect  of  a  nuisance  arising  from  a  fireplace  or  fimiaoo 
which  does  not  consume  the  smoke,  arising  from  tht 
combustible  used  in  such  fireplace  or  fomaoe,  the  jostioM 
may  hold  that  no  nuisance  is  created  within  the  meaimif 
of  this  Act,  and  dismiss  the  complaint,  if  they  are  satis- 
fied that  such  fireplace  or  furnace  is  oonstmoted  in  snek 
manner  as  to  consume,  as  far  as  praotioable,  haviur 
regard  to  the  nature  of  the  manufacture  or  trade,  all 
smoke  arising  therefrom,  nnd  that  suoh  fireplace  or  for- 
nace  has  been  carefully  attended  to  by  the  person  hanaf 
the  charge  thereof. 

B  V  the  44th  section  of  the  Act  passed  in  the 
18  &  19  Vict,  c,  121  (being  one  of  the  Acts  in- 
corporated with  the  Sanitary  Act  1866,  part  2)  it 
is  enacted,  inter  alia,  that : 

The  provisions  of  this  Act  shall  not  extend  or  be  ooa- 
strued  to  extend  to  mines  of  different  desoriptioiia,  so 
as  to  interfere  with  or  obstruct  the  efficient  working  of 
the  same,  or  to  the  smelting  of  ores  and  minerals,  or 
to  the  manufacturing  of  the  produce  of  snoh  ores  and 
minerals. 

On  the  13th  June  the  appellants  were  summoned 
to  iiTiswer  the  complaint  of  the  respondent,  an 
inhabitant  of  Sowcrby  Bridge  in  the  parish  of 
Hnlifux,  in  the  West  Riding  of  the  county  of  York, 
for  that  they  the  appellants  on  3rd  June  inst.,  at 
the  district  of  Sowerby  Bridge  in  the  ridinff  afore- 
said '*  unlawfully  did  send  forth  black  sm^e  firom 
a  certain  chimney  situate  on  the  west  sido  oC  and 
near  to  the  Sowerby  Bridge  Gasworks,  beloDf^ 
ing  to  certain  premises  called  '  Galder  WorlB»'  n 
\^C(  *^e\v\v^\Ao\\.  ^i  thkA  appellants  (not  bong  te 
(^a^xcoi^s^  oil  ^  ^^tCT^J»  ^^£m%  ^^soas^V  ^  — "^ 
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qnantitj  as  to  be  a  nuisance,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided." 
But  no  prior  order  had  been  made  for  the  removal 
of  or  to  discontinue  using  the  said  chimney. 

The  summons  came  on  for  hearing  on  the  Ist 
July  1871,  when  it  was  proved  on  behalf  of 
the  respondent  that  he  was  an  inhabitant  of 
Sowerby  Bridge  in  the  said  parish.  That  black 
smoke  aid  issue  from  the  said  chimney  on  the  day 
in  question  at  different  intervals,  for  periods  of 
time  amounting  altogether  to  twenty-eight  minutes 
of  the  one  hour  during  which  it  was  watched,  in 
such  a  quantity  as  to  be  a  nuisance.  That  Calder 
Works  were  in  the  occupation  of  the  appellants, 
and  that  the  said  premises  were  used  as  a  manu- 
fiEK^tory,  and  not  as  a  private  dwelling  house. 

On  the  part  of  the  appellants  it  was  then  proved 
hat  the  chimney  complained  of  communicated 
with  four  furnaces,  which  were  all  used  solely  for 
the  manufacture  of  bichrome,  and  that  bichrome 
was  the  product  of  ores  and  minerals.  That  in 
three  of  tne  furnaces  ironstone  and  limestone  were 
put  in,  and  in  the  fourth  limestone,  small  coal  and 
potash  were  placed  to  produce  a  substance  neces- 
sary for,  and  used  solely  in  the  manufacture  of 
bichrome  in  the  other  three  furnaces.  That,  in 
order  to  manufacture  bichrome,  it  is  necessary  to 
have  a  flame  in  the  furnaces  used  for  that  purpose 
17ft.  in  length,  and  that  the  necessary  flame  could 
not  be  produced  either  from  coke  or  wood,  but 
only  froxa  coal;  but  in  cross-examination  it  was 
shown  that  the  defendants  had  formerly  carried  on 
the  process  of  bichrome  manufacture  in  their 
present  premises  by  the  use  of  coke,  and  there  was 
then  no  nuisance  of  black  smoke  from  the  chimney : 
but  it  was  stated  that  bichrome,  manufactured  in 
fornaces  in  which  coke  was  used  as  the  com- 
bustible, was  less  in  quantity  by  ten  per  cent,  than 
when  coal  was  so  used ;  and  it  also  appeared  that 
the  ore  which  had  been  smelted  by  coke  for  the 
production  of  bichrome  was  inferior  in  Quality  to 
the  ore  which  had  been  subsequently  used  for  that 
purpose  with  coal  as  the  combustible.  It  also  was 
stated  by  the  defendants  that  by  the  use  of  coke 
they  could  not  extract  the  full  quantity  of  bi- 
chrome from  the  richer  material  now  used  by  them. 
That  the  black  smoke  which  it  was  proved  that 
the  chimney  sent  forth  was  smoke  produced  by 
the  use  of  coal  in  the  said  furnaces  for  the  pur- 
pose of  manufacturing  bichrome.  That  the  appel- 
Luits  had  tried  experiments  to  make  the  chimney 
consume  its  own  smoke,  and  that  they  had  fitted 
up  and  had  a  smoke-consuming  apparatus  in  work 
at  the  furnaces  in  question  at  the  time  of  the 
nuisance  complained  of,  but  from  the  evidence 
it  did  not  appear  to  be  efficient  for  the  pur- 
pose. Witnesses  were  also  called  to  prove  that 
the  furnaces  during  the  several  periods  when 
the  said  chimney  sent  out  the  black  smoke  had 
been  carefully  attended  to  by  the  several  persons 
who  had  the  charge  thereof,  but  one  of  the  defen- 
dants expressly  stated  that  they  could  not  by  any 
known  mode  consume  the  smoke  so  long  as  coal 
was  used  as  the  combustible.  From  the  evidence 
before  the  justices  it  was  not  proved  to  their  satis- 
faction that  bv  the  use  of  coke  as  a  combustible, 
bichrome  could  not  be  manufactured  of  equal 
quality  to  that  produced  by  the  use  of  coal,  but  it 
appeared  to  them  that  there  would  be  an  increased 
quantity  of  bichrome  produced  by  the  use  of  coal 
over  ooke»  thus  leavmg  a  larger  profit  to  the 
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It  was  also  contended  on  the  part  of  the  appel- 
lants that  the  justices  ought  not  to  make  any 
order  upon  the  summons,  but  ought  to  dismiss  the 
complamt  for  the  reasons  :  First,  that  the  manu- 
factory carried  on  by  means  of  the  chimney,  which 
sent  out  the  black  smoke,  was  a  manufactory  of 
the  produce  of  ores  and  minei'als,  and,  therefore, 
did  not  come  within  the  Acts  in  question ; 
secondly,  that  the  furnaces  in  question  were  con- 
structed in  such  a  manner  as  to  consume  as  far  as 
practicable,  having  regard  to  the  nature  of  the 
manufacture  of  bidirome,  all  smoke  arising  there- 
from, and  that  the  furnaces  had  been  carefully 
attended  to  by  the  persons  having  charge  thereof. 

On  the  part  of  the  respondent  it  was  contended 
that  the  information  being  laid  under  the  latter 
part  of  the  3rd  sub-section  of  the  19th  section  of 
the  Sanitary  Act  1866,  neither  the  previous  part 
of  the  said  19th  section,  nor  the  second  proviso  to 
the  said  19th  section,  applied  to  this  information. 

Being  satisfied  by  the  evidence  laid  before  them 
on  the  part  of  the  respondent,  that  black  smoke 
was  on  tne  day  in  question  sent  forth  from  the  said 
chimney  in  such  a  quantity  as  to  be  a  nuisance, 
and  that  the  same  might  be  prevented  by  the  use 
of  coke  as  a  combustible :  and  being  of  opinion  that 
notwithstanding  the  proviso,  and  the  said  44th 
section  of  the  Act  of  1855,  the  said  appellants  were 
not  justified  in  committing  so  serious  a  nuisance 
for  the  sake  of  profit,  more  or  less,  which  might  be 
derived,  the  justices  made  an  order  upon  the  ap- 
pellants for  the  abatement  of  the  nuisance,  and 
for  the  payment  of  certain  costs ;  and  the  appel- 
lants, being  dissatisfied  with  this  decision,  re- 
quested the  justices  to  state  a  case  for  the  opinion 
of  this  honourable  court. 

The  question  was,  whether  they  ought,  upon  the 
evidence  laid  before  them  by  the  appellemts,  to 
have  dismissed  the  complaint. 

If  the  court  should  be  of  opinion  in  the  affirma- 
tive, the  order  was  to  be  quashed ;  if  in  the  negative, 
then  it  was  to  stand  and  to  be  carried  into  efiect. 

Manisfy,  Q.  C.  (with  him  Beresford)  argued  for 
the  appellants. — ^The  Legislature  has  thought  fit 
to  exclude  manufactories  of  ores  and  minerals  from 
the  operation  of  the  special  remedies  for  nuisance 
provided  by  this  series  of  acts.  These  remedies 
are  highly  penal,  and  every  doubtful  expression 
must  be  construed  in  favour  of  the  parties  against 
whom  they  are  to  be  put  in  force ;  an  exemption 
of  a  particular  class  of  persons  from  the  effect  of 
these  remedies  cannot  bo  repealed  by  implication. 
[The  other  point  raised  by  the  justices  was  not 
argued.] 

Field,  Q.  C.  (with  him  B.  G.  WiUiams)  for  the 
respondent. — This  latter  part  of  sect.  44  of  the  Act 
of  1855,  is  impliedly  repealed  by  the  very  strong 
words  in  sect.  19  of  the  Act  of  1866,  "in  any 
manufactory  or  trade  process  whatsoever:"  or  if 
it  still  stands,  its  application  is  limited  to  the 
provisions  of  the  Act  of  which  it  forms  a  part. 
Sect  8  contains  the  list  of  what  were  to  be  deemed 
nuisances  under  that  Act  of  1855 ;  and  until  the 
extension  of  that  list  in  the  Act  of  1866,  the  exemp- 
tion in  sect.  44  could  only  apply  to  "  Any  premises 
in  such  a  state  as  to  be  a  nuisance  or  injurious  to 
health,"  or  to  "  Any  accumulation  or  deposit  which 
is  a  nuisance  or  injurious  to  health."  It  cannot  be 
believed  that  it  could  have  been  intended  by  the 
Legislature  in  1866,  to  exftHi'tt^  \JMb  y^^"^^^*^  ^  "^ 
mineral  maax&iuic^TY  iiwo.  viaa  -^TCsrvK^sviSk  ^  ''^^^ 
Sanitary  ActconooTmxxi^wDLONecc.TO'^^^J^^^si^^ 
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a  workshop  insufficiently  ventilated,  which  are  the 
other  things  included  with  smoke-causing  furnaces 
and  chimneys  in  the  definition  of  nuisances  in 
sect.  19  of  that  Act.  That  section  enacts  that 
"the  word  'nuisances,*  under  the  Nuisance  Re- 
moval Acts,  shall  include"  the  further  matters 
there  mentioned,  but  it  does  not  necessarily  mean 
that  all  the  provisions  concerning  what  were 
nuisances  before  should  apply  to  these  further 
nuisances.  The  only  words  upon  which  the  ap- 
pellants can  base  their  exemption  from  being 
mcluded  in  any  manufactory  or  trade  process 
whatsoever,  are  those  in  section  14<,  "  this  part  of 
this  Act  shall  be  construed  as  one  with  the  said 
Acts." 

Manisty  in  reply. 

BiACKBURN,  J. — This  case  lies  in  a  small  compass, 
but  the  point  raised  is  not  easy  to  decide.  In  my 
opinion  Mr.  Manisty  is  right,  and  we  cannot  apply 
the  power  given  to  justices  to  convict  for  a  smoke 
nuisance  to  manufactories  of  the  produce  of  ores 
and  minerals.  18  &  19  Vict.  c.  121  has  by  sect.  8 
included  in  the  definition  of  nuisances  some  new 
matters,  none  of  which  by  sect.  44  were  to  extend 
to  mines  or  the  manufactory  of  ores  and  minerals. 
The  remedy  for  a  nuisance  was  given  by  sect.  12, 
by  which  justices  might  make  an  order  of  abate- 
ment. The  words  of  the  4-kli  section  are,  in  my 
opinion,  such  as  to  render  it  impossible  to  say  that, 
as  the  legislation  concerning  nuisances  then  stood, 
there  could  be  any  order  of  abatement  affecting 
the  manufactory  of  the  produce  of  ores  and 
minerals.  29  &  30  Vict.  c.  90,  was  intended  to 
meet  and  prevent  many  other  nuisances  besides 
those  previously  dealt  with,  amongst  them,  un- 
necessary smoke  from  any  manufactory  or  trade 
process  whatsoever.  That  Act  by  itself  would, 
without  doubt,  meet  the  case  before  us,  but  unfor- 
tunately, by  sect.  14,  it  is  enacted  that  the  Act 
shall  be  construed  as  one  with  two  earlier  Acts ;  in 
one  of  these,  the  Nuisances  Removal  Act  18(55, 
sect.  8,  there  is  a  list  of  matt<^rs  which  "  nuisances  " 
are  defined  to  include.  Similarly,  in  sect.  19  of  the 
Act  of  1866  "  Nubtances  "  are  defineil  to  include 
other  matters.  Construing  these  two  Acts  together, 
as  required,  we  must  read  "  Nuisances  '*  to  include 
the  whole  of  the  matters  in  both  these  sections ; 
and  sect.  44,  which  was  passed  originally  to  a  fleet 
only  the  first  list  must,  upon  construing  the  acts 
as  one,  be  read  to  affect  all  nuisances.  I  entirely 
agree  with  what  has  been  said  on  behalf  of  the 
res|X)ndent's  view,  that  it  is  obviously  absurd  to 
apply  this  exemption  i^ith  respect  to  mines,  smelt- 
ing, and  the  mannfticturing  of  the  produce  of  ores 
and  minerals,  to  the  nuisances  created  by  the  Act 
of  1866.  I  cannot  think  that  the  Legislature  could 
have  meant  it,  but  as  they  have  to  my  mind  clearly 

^  said  it,  we  can  only  leave  them  to  mend  it.  1 
think  these  Acts  have  failed  to  give  justices  juris- 
diction over  nuisanccb  arising  in  the  cases  described 
in  sect.  41  of  the  Act  of  1855. 

Mellor,  J. — I  am  of  the  same  opinion.  Tlie 
effect  of  the  Act  of  1866  is,  I  think,  only  to  extend 
the  ap;)lication  of  the  eailier  Acts  to  other 
nuisances  than  those  before  provided  for,  and  it 
in  no  sense  repeals  the  exemptions  which  before 
existed. 

Lusii,  J. — I  am  sorry  to  differ  from  the  judgment 

of  the  majority,  but  it  does  not  appear  to  me  that 

the  Legislature  obliges  us  to  put  a  const  miction 

upon   thoac  Acts   which  is   dilfeveut  ivom  t\ve\T 

obriouB  intentiQii.    -Tho  nuisaaicea  provided  lor  vn 


the  Act  of  1855  are  few  in  number,  and  by  sect  41 
mines  and  manufactories  of  minerals  are  exempted 
from  the  special  remedies  enacted  for  tnoee 
nuisances.  It  seems  to  me,  however,  that  the 
exemption  may  well  be  Hmited  to  the  noisanoefl 
there  described,  and  it  need  not  be  r«*ftd  to  ap|^ 
to  another  class  of  nuisances  which  bad  not  then 
been  created. 

Blackburn,  J.— This  is  far  too  doabtfol  a  cue 
to  carry  costs. 

Judgment  for  apjaeVLani*. 

Attorneys  for  appelkmts.  Emmets^  Watwony  and 
Emmet,  for  /.  B.  Ligram,  Halifax. 

Attorneys  for  respondent,  Chester  and  Urqukartt 
for  Clotigh  and  Son^  Huddersfield. 
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Thursday,  May  9, 1872. 

Gasugut  and  CJoke  Company  v.  Vestkt  or  Si. 
George,  Hanovee-squajle. 

Cmistriiction  of  statute — Incorporation  of  incontit' 
tent  provisions— 23  cj-  24  Vict.  c.  125—31  vj*  32 
Vict.  c.  cui. — 31  ^  32  Vict.  c.  cxxv. 

The  2^1aintiffs  wcrf  one  of  the  yas  companies  included 
in  the  Metropolig  Gas  Act  1860,  and  utuier  sect.  36 
they  had  eln'ted  to  adopt  its  provisions.     In  18d8 
The  City  of  London  Gas  Act  and  the  Gaslight  and 
Coke  Company's  Act,  ttco  local  Ads,  received  tkf 
Royal  assent  on  the  same  day.     By  the  fortner  of 
these  two  Acts  certain  provisions   in  the  Act  of 
1860,   concerning    the   purity  and    illuminating 
power  of  gas,    were    repealed,   ami   others  uxn 
enacted  in  their  stead.    By  the  latter  of  tht'se  tvco 
Acts,  which  was  an  Act  protnoted  by  the  plaintift, 
it  was  enacted  that  the  plaintiffs^  company  shouid 
he  and  contin  ue  subject  to  Die  powers  and  nroci' 
sions  of  the  Metropolis  Gas  Act  1860,  as  if  this 
Act  were  not  passea,  so  far  as  the  same  icere  not 
varied  by  this  Act ;  and  that  nothing  in  this  Ad 
contained  shnild  exempt  the  plaintiffs*  companif 
or  their  gasworks  from  the  provisions  of  the  Metr^ 
polis    Gas  Act    1860.      It  was  also  enacted  thai 
if  the  former  of  these  two  local  Acts  should  pats 
into   a  law  in  that  session,   then   the  pleuntifi 
company  and  their  undertaking  should  oe  tubjed 
to  the  provisions  of  the  City  of  London  Gas  AjcL 
Held,  in  an  action  to  recover  the  price  of  gas  supfUed 
to  the  defendants,  the  amount  of  which  depettdied 
njiitn  whether  the  plaintiffs  were  b*-iund  by  the 
provisions  of  the  Metropolis  Gas  Act  1860,  repeal^ 
by  the  City  of  London  Gas  Act  1868,  that  the 
jtlainfiffs  were,  by  tlie  terms  of  their  Act  of  1868, 
SHbjt'ct  to  all  restrictions  imposed  upon  tht^m  fyf 
the  benefit  of  the  public^  by  both  the  Metropolis  iku 
Act  1860,  ami  tlie  City  of 'London  G*w  Act  1868. 
The  Gaslight  and  Coke  Company,  hereinafter 
called  tho  company,  sued  the  vestry  of  the  parish 
of  St.  Giiorge,  Hanover-sauare,  hereinafter  called 
tho  vestry,  for  gas  supplica  for  lighting  the  pablie 
lai)i])s  within  the  said  (mrish,  and  for  maintain- 
ing,  cleaning,  and    keeping  in    repair  the  said 
lamps,  and  upon  accounts  stated ;    and  claimed 
•2160/,  r.x.  IIJ. 

The  vestry  jmid  into  court  17877.  Is.  7d^  and 
denied  their  liability  to  pay  the  residae,  apon 
which  issue  was  joined. 

The  cause  came  on  to  bo  tried  before  Mdlor,  J^i. 
and  a  special  jury,  on  tho  13th  Feb.  1^1,  and 
^  >;^TvV\ct  wa^    recorded    for    the    {daintiffB  ftr 
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the  payment  into  court,  suWect  to  the  opinion  of 
the  said  court  of  Queen's  Bench  upon  a  special 
case,  to  be  stated  in  the  event  of  any  disagreement 
by  the  parties  or  either  of  them,  by  Henry 
Manisty,  Esq.,  Q.C.,  and  subject  also  to  a  reduc- 
tion of  the  amount  of  the  verdict  to  be  named  by 
the  said  Henry  Manisty,  in  the  event  of  the  court 
being  of  opinion  that  tne  defendants  have  a  right 
to  any  reduction  whatever.  The  conapany  were 
re-incorporated  by  the  Gaslight  and  (Joke  Com- 
pany's Act  1868,  s.  5. 

The  parish  of  St.  Greorge,  Hanover-square  (which 
is  without  the  limits  of  the  City  of  London  and  the 
liberties  thereof)  has  been  supplied  with  gas  by  the 
company  ever  since  1810,  when  it  was  first  incor- 
porated by  Royal  Charter ;  and  the  vestry  which 
was  formerly  governed  by  a  private  Act  of  7  Geo.  4, 
is  now  subject  to  and  incorporated  by  the  Metro- 
polis Local  Management  Act  1855. 

The  claim  by  the  company  in  this  action  against 
the  vestry  is  in  respect  of  1162  public  or  street 
lamps,  and  four  private  lamps  or  jets  used  in  their 
'office  for  the  six  months  from  the  1st  Jan  to  30th 
June  1870.  The  pleadings  were  annexed  to  and 
formed  part  of  this  case.  The  account  delivered 
before  action  is  as  follows  : 

From  Deo.  31, 1869,  to  Slat  Biaroh,  1870. 

£    8.  d. 

1161  lamps,  at  31.  lis.  4d.  per  ann 1077  16    8 

1         „         I2f.  „       0    3    0 

1         „         3l.14i.4d.     „      from  Feb.  to  Mar.  31         0  12    0 
■ijetM,  5(.  12«.  „      office,  Farm-street.         18    0 


£1079  19    8 


From  31st  March,  1870,  to  31st  Jane,  1870. 

£    8.  d. 

11G2  lamps,  at3l.  148.4d.peraDn 1078  15    3 

1         „         12«.  „      0    3    0 

4  lets,  51  12*.  „      office,  Farm-street.         18    0 


Total  £2160  15s.  lid. 


£1080  16    3 


Tho  particulars  in  the  action  stated  that  the  gas 
supplied  to  938  lamps  and  the  4  jets  was  of  the 
description  called  cannel  gas,  and  the  gas  sup- 
plied to  224  lamps  was  of  the  description  called 
common  gas.  Tnat  tho  amount  claimed  for  the 
cannel  gas,  including  the  hghting,  cleansing,  and 
repairing  of  the  lamps,  is  £1763  ISs.  Id. ;  and 
tihe  amount  claimed  in  respect  of  common  ^as, 
including  the  lighting,  cleansing,  and  repairing 
of  the  lamps,  is  £396  12«.  U. 

Since  the  particulars  were  delivered  it  has  been 
ascertained  that  the  actual  number  of  lamps  sup- 
plied with  cannel  gas  is  942,  and  the  number 
supplied  with  common  gas  is  220. 

Cannel  gas  of  an  illuminating  power  of  23 
candles  was  supplied  to  942  lamps  consuming  2^ft. 
per  hour,  and  common  gas  of  an  illuminating 
power  of  sixteen  candles  was  suppUed  to  220  lamps 
consuming  4fb.  per  hour.  The  four  private  lamps 
or  jets  in  the  stoneyard  of  the  Vestry  were  sup- 
plied with  cannel  gas  of  the  hke  illuminating 
power  as  aforesaid,  consuming  3fl.  per  hour  but 
no  question  arises  in  respect  of  the  four  lamps 
or  jets. 

Upon  an  estimate  of  the  yearly  consumption  of 
cannel  gas  by  each  lamp  consuming  2ifb.  per  hour, 
and  of  the  yearly  cost  of  repairs,  &c.,  the  com- 
pany charged  £3  14«.  Ad.  per  lamp  per  year. 
Upon  a  similar  estimate  for  common  gas  consumed 
St  4ft.  per  hour,  and  the  repairs,  the  charge  would 
be  £2  19«.  %d.  per  lamp  per  year.  But  as  the 
eompany  could  not  supply  cannel  gas  to  all  the 
hmps,  tnose  which  consumed  common  gas  were 


also  supplied  at  £3  14«.  4(2.,  including  repairs,  per 
lamp  per  year,  being  a  reduction  in  favour  of  the 
vestry. 

The  gas  mains  are  the  property  of,  and  are  laid 
down  by  and  are  under  the  control  of  the  company, 
and  the  company  have  full  power  to  lay  down  and 
carry  their  cannel  gas  mains  under  and  along  such 
p)arts  of  the  parish.  But  the  pubUc  have  no  power 
to  require,  nor  is  the  company  under  any  statu- 
tory ooligation  to  lay,  mains  for  the  supply  of  a 
particular  kind  of  gas.  The  company  under  the 
provisions  of  the  Gas-Light  and  Uoke  Company's 
Act  1868,  can  discontinue  the  manufacture  and 
supply  of  cannel  gas  altogether  upon  giving  three 
months'  notice  thereof. 

In  certain  parts  of  the  parish  there  were  and 
are  no  cannel  gas  mains,  of  which  fact  the  vestry 
had  notice,  and  knew  that  cannel  gas  could  not  be 
supplied  in  those  parts  of  the  parish,  and  it  was 
agreed  in  the  year  1857  between  the  compiny  and 
the  vestry,  that  in  those  parts  burners  snould  be 
used  which  consumed  5ft.  per  hour  of  common  gas, 
which  is  equal  to  2  Jft.  per  hour  of  cannel  gas  of 
the  illuminating  power  of  fifteen  candles,  and  that 
a  uniform  charge  per  lamp  should  be  made  to  the 
vestry  for  an  uniform  illuminating  power  through- 
out the  parish. 

Up  to  the  year  1861,  the  plaintiffs  had  supplied 
the  defendants  with  gas  upon  the  terms  of  a 
written  contract  between  them. 

By  the  Metropolis  Gas  Act  1860  (22  &  23  Vict. 

c.  125),  s.  4 : 

The  words  *  oommon  gas '  shall  mean  gas  of  an  illn- 
minating  power,  hereinafter  defined  of  not  less  than 
twelve  candles.  The  words  *  cannel  gas  '  shall  mean  gas 
of  an  illuminating  power  hereinafter  defined  of  not  less 
than  twenty  candles. 

By  sect.  25 : 

The  qnality  of  the  oommon  gas  supplied  hj  any  gas 
company  shall  be,  with  respect  to  its  iilnminating  power, 
at  a  distance  as  near  as  may  be  of  1000  yards  from  the 
works,  such  as  to  produce  from  an  Argand  burner,  having 
fifteen  holes,  and  a  7in.  chimney,  consuming  5  cubic  feet 
of  gas  an  hour,  a  light  equal  in  intensity  to  the  light  pro- 
duced by  not  less  than  twelve  sperm  candles  of  six  to  the 
pound,  each  burning  120  grains  an  hour  ;  and  the  aualitr 
of  cannel  gas  supplied  by  any  gas  company  shall,  with 
respect  to  its  illuminating  power  at  the  distance  afore- 
said, be  such  as  to  produce  from  a  batswing  or  fishtail 
burner,  consuming  5ft.  of  gas  per  hour,  a  light  equal  in 
intensily  to  twen^  such  sperm  candles ;  and  each  such 
gas  shall,  with  respect  to  its  purity,  be  so  far  free  from 
ammonia  and  sulphuretted  hydrogen,  that  it  shall  not  dis- 
colour either  turmeric  paper,  or  paper  imbued  with  ace- 
tate or  carbonate  of  lead,  when  those  tests  are  exposed  to  a 
current  of  gas  issuing  for  one  minute  under  a  pressure  of 
five-tenths  of  an  inch  of  water,  and  shall  not  contain  more 
than  twenty  grains  of  sulphur  in  any  form  in  100  cubic 
feet  of  gas. 

By  sect.  26  a  penalty  of  502.  by  summary  convic- 
tion is  imposed  upcm  a  gas  company  for  supplying 
gas  of  less  illuminating  power  or  of  less  punty  than 
according  to  this  Act  it  ought  to  be. 

By  sect.  27 : 

Every  local  authority  taking  any  supply  of  gas  ac- 
cording to  this  Act,  shall  provide  all  proper  and  sufli- 
oJent  apparatus,  machinery,  and  instruments,  for  testing 
the  illuminating  power  and  purity  of  the  gas,  and  from 
time  to  time  shall  appoint,  and  out  of  any  funds  applic- 
able by  tiiem  for  their  local  purposes  may  pay,  a  chemical 
examiner  of  gas  engineer,  or  other  competent  person,  to 
be  an  examiner  for  the  purposes  of  this  Act ;  and  every 
gas  company  shall  withm  six  months  after  the  passing  of 
this  Act,  cause  to  be  erected  in  some  convement  place, 
as  near  as  mav  be  to  1000  yards  from,  thsns  ^^^^u^  «  .  « 
an  experimentBl  motoc,  l\aisAMi<&^  m^Sia.  ^  %ToNa5c^a\s«s:^«ft\ 
oapaioLe  ol  oonaxoimig  ^  cxiJbvilw^*  ^"l  ^fiia  v^t  \tfs«t^  ^«>»a. 
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Q.B.] 


QAaUQHT  AND  CoKE  COKFANT  t>.  VeSTBT  OF  St.  GbOBOB,  HANOFSB.«QnABS. 


»B. 


•ther  I]eo«8W7  apparBtni  for  testing  the  iUnminatinir 
power  of  the  gas. 

By  BBct.  28 : 

The  examinet  .  .  .  when  and  so  often  s«  is  neces. 
■U7,  or  fts  be  IB  BO  directed  by  the  local  aathority  ap- 
pointiii^  him,  shall  eiamiiie  the  iUnmiDatiiig  power  and 
the  pority  of  the  gas  applied,  aod  shall  present  to  the 
hMslaDthority,  ao  often  as  they  require,  a  report  stating 
the  nomber  of  eiamin&tionB  on  whish  the  report  ia 
founded,  and  the  maiimam,  minimnm,  and  aierage  illu- 
minating power  and  pnrity.  or  the  illDiainatiQft  power 
and  parity  from  day  to  day,  or  at  longer  interrals,  of  the 
gas  supplied  dnring  the  whole  period  to  which  the  report 
relates,  with  soch  other  information  and  remarks  thereon 
OB  may  be  deemed  neeessary. 

Bv  sect.  36  ; 

All  contracts  made  or  existing  before  the  iBt  Jan.  1660, 
between  any  of  the  ^as  companies  iacladed  in  this  Ant. 
and  any  local  anthonty,  for  or  relating  to  the  supply  of 
g»s,  shall  terminate  on  the  let  Feb.  1802.  an>l  thereafter 
Uie  proiiaionH  of  this  Act  in  all  particalars  shall  apply 
to  aaob  company  ;  provided  that  from  the  time  of  the 
passing  of  this  Act  until  the  said  Ist  Feb.  1862,  the  pro- 
TisionB  of  this  Act  relating  to  price,  purity,  and  illu. 
minating  power  of  gas  shall  not  apply  to  any  BTich 
oompany,   uulesB  suoh    company   shall  elect    to    adopt 

The  company  did  elect  to  adopt  the  proTisiona 
of  the  said  Act,  aa  to  price,  purity,  and  illuminat- 
ing power,  and  continued  to  aapply  the  vestry  with 
gas  for  the  public  Lamps  in  tue  some  manner  as 
previouBly,  and  upon  terma  ^;reed  upon  by  letters 
between  them ;  the  vestir  paid  to  the  company 
the  amoant  due  upon  theec  tcrma  without  re- 
monatrance  until  Jan.  1870. 

On  the  13th  July  1868,  two  Acts  of  Parliament 
received  the  Royal  aaaent,  viz..  The  Gniili(;ht  and 
Coke  Company's  Act,  and  the  City  of  London  Gas 
Act. 


with  the  Act  of  1860." 

By  Beet.  3 : 

Such  parte  of  the  Act  of  1B60  an  are  doseribed  in  the 
first  schedule  to  this  Act,  and  any  part  of  any  special 
Act  of  any  company  inconaistent  with  this  Act,  ae  for 
only  as  they  respectively  relate  to  the  oompaniee  and  the 
City,  are  hereby  repealed. 

AmongBt  the  repealed  acctiona  mentioned  in 
the  schedule,  sects.  25,26,  27,  and  28  are  included. 

By  sect.  2S,  the  Board  of  Trade  shall  appoint 
three  competent  and  impartial  persons,  who  shall 
be  called  tne  gas  refereea. 

By  sect.  33 : 

The  gas  referees  shall,  Bubjcctto  the  provisiouB  of  this 
Act,  from  time  to  time  prescribe  and  certify  the  mode  to 
be  adopted  for  testinr  and  recording  the  illuminating 
power  of  gas  supplied  by  the  companies,  and  the  nnmber 
of  t^  times  of  tasting. 


By  8. 


t.36: 


ably  be 
without 


The  gaa  referees  shall  from  time  to  time  ascertain  with 
what  dwree  of  parity  each  company  can  reasonabli 

required  to  make  and  snpply  gaa  contin '-    — '^ 

oooasioning  a  nuisance  to  the  neighboi . 

tlie  works  are  situate,  and  shall  thereupon  prescribe  and 
oertify  the  maiimam  amount  of  impurity  to  each  form 
with  which  gas  supplied  by  the  company  shall  be 
allowed  to  be  charged,  and  the  time  from  which  the 
allowance  thereof  shall  be  enforced  as  uaiust  each  com- 
pany, regard  beiiig  had  to  tiie  necessity  hii  any  alteration 
«f  works  by  a  oompany  oonsequent  on  any  such  cortifi- 

By  sect.  37 : 

The  gas  rvfeuMS  shall  from  time  to  time  prescribe  and 
oertify  the  mode  to  be  adopted  for  tasting  and  recording 
the  pnri^  of  gas  mpplied  by  Uie  companies,  and  the 
nnmber  of  tbe  times  of  t«stiiig. 


iiertafy  what  testing  plaoei,  and  what  apji _ 

for  testing  the  illanunating  power  and  pon^  of  cm,  itall 
be  provided  by  each  oompany. 

By  aect.  44  the  Corporation  shall  appoiat  a  gas 
examiner  for  each  of  these  testing  places. 

By  sects,  46  to  52  the  gas  exanmiera  sh*n 
feat  daily  the  illuminating  power  and  purity  rf 
;M3  supplied  by  the  company,  and  T«p(H-t  t«  the 
Corporation,  the  chief  gas  examiner,  and  the  com- 
pany. 

By  accts.  53,  and  !-rt,  the  gns  (except  caimd 
fjaa)  supplied  by  each  company,  shall  be  of  ao 
illuminating  power  of  not  less  than  sixteen  candle*, 
and  the  maximum  price  chai^cable  by  any  com- 
pany shall  be  at  the  rate  of  3«.  9d.  per  1000  cubic 
feet. 

By  aect.  56  the  maximum  price  chargeable  I7 
ii  company  for  cannel  gas  shall  he  at  an^  rate  pet 
LOGO  cubic  feet  as  for  gas  of  the  il  laminating  power 
supplied  by  that  company  will  be  proportional  (0 
t.he  price  of  3«.  9d.  per  1000  cnbic  feet,  for  sixteot 


mdlo  g 
Bys, 


.73: 


any  day  the  gas  supplied  1 
ktion  is  of  less  ilfominati  _  , 
ought  to  be  under  this  Act,  the  oompany  ahall  forfot  1 
snm  equal  to  the  value  of  the  defective  powvr,  ealiBtatn 
at  the  rate  of  20i.  for   every  half  candle   of  ^belii* 

ewer  on  every  100,000  cubic  feet,  or  any  fractional  ibI 
IS  than  100,000  cnbic  feet  of  gas,  whether  oaanJ  ir 
irammon  respectively,  made  at  that  statjon  on  the  dsj  of 
.lefanlt. 

By  aect.  74 : 

If  on  any  day  the  gas  supplied  by  a  company  fron  hv 
iitationisof  lessparity  thanitooghtto  be  nnderthis  Act, 
the  company  shall  forfeit  a  sum  of  501.  for  each  statin 
in  rospect  of  which  thoy  are  so  in  default. 

On  the  15th  Dec.  1869,  the  company  addreaaed 

the  following   letter,   in   the   form   of    a  printad 

circular,  by  tlicir  secretary  to  the  vcatry  :— 

Chartered  Qas  Company,  Chief  Office,  Horsefeny-rad. 

Westminster,  S.W.,  15th  Dec.  1SG9. 

Sir,— I  am  instmcted  to  inform  yon  that,  in  pDnmasi 
of  the  City  of  London  Oas  Act  lS(i8.  the  illnminatiif 
power  of  the  common  gas  supplied  by  this  company  wiS, 
on  and  after  the  Ist  Jon.  neit,  be  increased  to  liitsM 
indies,  aud  the  prioe  will  at  Uie  same  time  be  ndeorf 
to  3a.  9il.  per  1000  cubic  feet.  The  illuminating  powwd 
the  cannel  gae  will,  on  and  after  the  some  day,  and  a 
pursuance  <rf  the  same  Act,  be  increased  to  twatty-d" 
oandlee,  and  the  prioe  will  be  rednced  to  St.  Sd.  pet  IW 
cnbic  feet.— Tour  obedient  servant.  John  O.  FBnuiK 
SeoretaiJ. 

The  cannel  gaa  supplied  to  the  vestry  ns  of 
the  illuminating  power  of  twenty-three  candleii 
and  the  price  named  in  the  said  letter  *Fas  accoid- 
ing  to  the  requirements  of  the  said  &6th  section  d 
the  City  of  London  Gas  Act  1868. 

By  the  Gaslight  and  Coke  Company's  Act  1S88 
(31  &  32  Vict,  c.  cvi.),  8.  8 : 

The  company  shall  be  and  oontiniie  anhjeot  to  tts 
powers  and  provisions  of  the  Metropolis  Oaa  AetlW 
jud  of  any  Act  passed,  or  hereafter  to  be  pewril,  foe 
iimcnding  the  same,  and    entitled    to   the  powers  and 

Sriviloges  of  thoae  Acta,  as  if  this  Act  weie  not  pasaad,  ■> 
ir  as  tiie  same  are  not  varied  by  this  Act. 
By  sect,  109 : 

If  the  Bill,  the  short  title  of  which,  when  laiisil,  it 
jntended  to  be  "  The  City  of  London  Qae  Act"  0B  tUi 
Act  referred  to  as  the  City  Gaa  Act),  now  pending,  pais 
into  a  law  in  the  present  Bession,  tjien  the  oompaoyand 
their  andertaking  shall  be  subject  to  the  proviaioits  of  Itt 
City  Gas  Act  withoot,  as  well  ae  within,  the  dt?  of  Lea- 
don  and  the  liberties  thereof,  and  each  Act  ahaJl  edvl 
to  the  whole  nndertakiiig  of  the  company ;  and  br  O) 
parfwees  of  the  City  Oas  Act,  in  relation  to  tbe  MidK- 
taking  of  the  company  b^ond  Uw  limita  of  tbi  (Sty  <i 
,  U>niQii»ii4ttioVftiBi\i»tlwraof.  tbeir  ■         ""      ~    -" 
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4»5 


I.B.] 


GuiiOET  UfD  Coke  CaitFUn  v.  Testst  of  St.  OeaaoE,  Hakoteh.bquaee. 


[Q.B 


tiea,  uid  obligktiocB,  na  are  ^van  to  or  imposed  npon  the. 
major,  Kldermen,  and  Dommona  of  the  city  of  London  in 
the  Cit^  Gu  Act,  as  fnll;  as  if  that  board  had  been 
named  in  Bach  Act  instead  of  the  said  mayor,  aldermen, 
and  oommoiK,  so  far  as  relates  to  Oie  part  of  the  onder- 
takine  of  the  compan;  bejond  the  limits  of  the  eit;. 
By  sect.  110 : 


poliB  Gas  Act  1860,  or  the  Act  for  EegnlatinK  MeasnroB 
ased  in  Sales  of  Oas,  as  amanded  b;  sabeeqnent  Acts,  or 
any  other  general  Act  already  or  hereafter  passed,  in  the 

Cwsent  or  any  fntore  session  of  Parliament,  for  regn- 
ting  gas  companies  in  the  metropolis,  or  for  rogolating- 
thesapplyorsaloof  gas  in  the  metropolis,  and  applioablo 
to  the  company,  or  from  any  fntnre  revision  and  altera- 
tion by  Parliament  of  the  gas  rente  and  meter  rents  by  this 
Act  aathorisad. 

The  compony  contend  that  tlieir  whole  under- 
taking is  now  subject  to  the  provisiona  of  the  City 
of  London  Gas  Act  1868  as  to  itluminating  power, 
pric«,  and  purity  of  the  raa,  and  not  to  the  pro- 
Tisions  of  the  Mfitropolis  Gas  Act  18(!0,  which,  so 
fiu-  as  the  company  arc  concerned,  ie  repealed  in 
those  respects  as  well  as  to  the  mode  of  testing. 
The  yestry  contend  that  the  provisiona  of  the 
MetropoliH  Gaa  Act  1860  are,  soiar  as  the  company 
are  concerned  with  and  as  affects  the  said  supply 
of  gas  to  the  said  1162  lamps,  unrepealed  and  in 
fiill  force. 

In  pursuance  of  the  provisiona  of  the  City  of 
London  Gas  Act  1868,  the  Board  of  Trade  has  op- 
pointed  gas  referees  and  fixed  testing  places  where 
the  ga-i  Iiaa  been  dail^  tested,  and  the  gas  eianii- 
nora  have  daily  furnished  the  Board  of  Trade, 
the  chief  gas  examiner,  and  the  company,  with  the 
prerioos  day's  testings. 

All  the  gaa  supplied  to  the  vestry  has  been  duly 
tested  accordingly  at  17,  Arundel-street,  Hay- 
market,  and  daily  reports  of  illuminating  power 
and  purity  have  been   furnished   by  the  gas  ox- 


From  these  reports  it  appears  that  the  gas 
supplied  during  the  said  six  months  by  the  com- 
pany to  the  vestry  waa  above  the  illuminating 
power  and  purity  required  by  the  Acta  of  1868, 
except  on  two  occasions— via.,  4th  May  and  15th 
June — when  the  common  gas  was  156  and  15'9 
1  of  16  candles ;  and  on  the  17th  Jan.  and 


The  gaa  referees  have  not  np  to  the  present 
time  certified  the  number  of  graina  of  aolphur 
beyond  which  the  gas  shall  not  be  allowed  to  be 
aharged. 

In  reply  to  an  application  by  the  company  for 
payment  hy  the  vestry  of  the  qnarter'a  acconnt  for 
gas  to  Mandi  1870,  the  following  letter  and  copy  of 
a  reaolation  were  sent  to  the  company  on  the  Sth 
May  1870 : 

St.  Oeorge,  Hanover^qoare  Board  Boom, 
Honni-streat,  London,  W.,  Hay  Sth,  1870. 
Dear  Kr,— I  beg  to  forward  yon  the  oopy  of  resolotion 
agreed  t^  to-d^,  when  yonr  company's  aeoannt  to  lady- 
&j  last  for  liffhtdng  street  lamps  waa  laid  before  the 
Tcatty  of  this  pariah.  Will  yon  please  lay  the  aame 
bafore  tba  direotora  erf  yoor  company  f — I  remain,  dear 
Sr,  yoQia  faithfolly, 

J.  H.  3HrrB,  Vestry  Clerk. 
T.  SoA,  En}.,  Seoretary, 

Chuiered  Oas  Company. 

[Oopjr  re«olntion  referred  to  in  letter.} 

**  At  a  maetiBK  of  the  vestry  duly  assembled  on  Thnra- 

Air,  filb  Mw  1870,  present  the  Bev.  H.  Howarth,  B.D., 

nenr,   in  uf  ohair,  to.,    to,,   resolved  onanimoiuly 

Ifeat  Um  aeescmt  at  Uie  ChMrtend  Qua  Company  to 


lAdy.da;  last  be  disputed,  on  the  two-fold  oTonnd  Qkat 
the  common  gas  is  not  of  the  quality  speoiGed  in  the  oir- 
cnlar  of  the  gas  oompanv  of  Dee.  1869;  and  that  the 
oannel  gaa  as  represented  is  not  suoh,  but  ns  mads 
from  a  mixtnre  of  inferior  ooal.' — Eitraot  from  the 
Minutes.  J.  H.  Suith,  Vestry  Clerk." 

The  vestrydidnot  before  action  brought  makeany 
complaint  whatever  of  the  purity  or  quality  of  the 

C  being  supplied  in  the  said  half-year  other  than 
the  said  letter  of  the  5th  May  1870.  They  now 
complain  that  the  company  did  not  during  the  said 
six  months  snpply  the  said  lamps  with  such  gasaa 
they  were  bound  to  supply,  and  contend  that  on 
the  facts  stated  they  are  not  liable,  if  at  all,  beyond 
the  amount  paid  into  court. 

The  question  for  the  opinion  of  the  court  ia 
whether  the  provisions  of  the  Metropolis  Gas  Act 
1860  arc  in  force  and  binding  on  the  company  as 
respects  the  supply  of  gaa  to  the  aaid  1162  lamps. 

H  the  court  decide  the  question  in  the  affirma- 
tive, the  verdict  entered  for  the  plaintiffs  is  to  be 
vacated,  and  a  verdict  entered  for  the  defendants 
with  costs  i  or  to  stand  for  the  plaintiffs  with  costs 
for  such  amount  as  the  said  Henry  Manisty  shall 
find  to  be  due,  or  as  the  said  Henry  Manisty  shall 

Otherwise  the  verdict  is  to  stand,  with  costs 
subject  to  such  reduction  in  the  amount  thereof  aa 
the  said  Henry  Manisty  shall  direct,  provided  that 
the  court  are  of  opinion  the  defendants  are  entitled 
to  any  reduction. 

Pollock,  Q.  C.  (with  him  Beeley)  argned  for  the 
plaintiffs.— The  effect  of  the  two  Acts  of  1868  is  to 
make  the  illuminating  power  the  test  of  the  ^as  to 
bo  supplied ;  this  does  away,  therefore,  witn  the 
test  of  purity  imposed  by  the  Act  of  1860,  eicopt 
so  far  as  that  matter  rests  in  the  discretion  of  the 
gas  examiners  and  referees  appointed  by  the  City 
of  London  Gaa  Act  1868.  The  defendants  contend 
that  the  plaintiffs  are  still  subject  to  the  purity 
t«st  of  1860,  as  well  as  to  the  Ulurainating  teat, 
and  the  examination  of  the  Board  of  Trade  officers, 
as  instituted  by  the  City  of  London  Gaa  Act  1868. 
On  that  point  the  two  Acta  are  inconsistent,  for 
the  earlier  one  rnakes  twelve  candles  the  standard 
of  light,  and  the  later  makes  sixteen  candles  the 
Btan^rid.  [Blackburh,  J. — The  plaintiffs  were 
the  promoters  of  the  second  Act  of  1868 ;  and  the 
meaning  of  the  Legislature,  to  be  derived  from 
sects.  109  and  110,  may  be  this  ;  "  We  are  content 
to  oblige  you  by  putting  you  under  all  the  restric- 
tions of  the  City  of  London  Gas  Act  1868,  but  we 
will  not  set  you  free  from  the  other  Act  of  1860. 
You  most  he  bound  by  the  earlier  Act ;  hut  if  the 
refereea  find  that  you  can  procure  a  greater  parity 
than  that  Act  requirea,  you  shall  also  be  subject  to 
their  discretion."  Mellor,  J.— The  goe  conaumera 
would  then  have  the  benefit  of  both  Acts.]  That 
would  he  a  very  hard  constraction  upon  the  plain- 
liffs,  for  if  they  had  not  adopted  the  provisions  of 
the  City  Gas  Act  they  would  have  been  bound 
under  the  Act  of  1860  to  provide  only  three- 
Fourths  of  the  illumination  now  required.  [Buck- 
burn,  J.— When  the  plwntiffs  were  promoting 
their  private  Act  in  1868,  they  asked  a  great  many 
boons  from  the  Legislature.  The  committees  may 
have  said,  "  Wo  will  grant  you  this  Act,  hut  we 
will  attach  a  condition  to  it,  namely,  that  all  tfaoae 
further  restrictions  for  the  benefit  of  the  public 
which  the  City  of  Londoa  Gwi  KiA.  MnAwm.*  *uS!i. 
apply  to  yoa,  ^tbon^  ftio  c^-a»£&  "m  "Co^  *^^ 
wbidi  'wooid  rti^^o  -joo.  tesm.  ftia  twiccuAwMa  "*■ 
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the  earlier  Act  shall  not  apply.  Ton  shall  be  sub- 
ject to  both  Acts  so  far  as  the  public  can  derive 
any  benefit  from  them."  Has  not  the  Liegislature 
expressed  this  in   sections  109  and   110  of  the 

?laintiffs*  private  Act  of  1868  ?]      If  the  Act  of 
860  is  to  be  read  with  this  private  Act,  other  per- 
sons besides  the  plaintiffs  would  lye  affected  by 
it.     Sect.  27  of  the  Metropolis  Gras  Act  provides 
that  every  local  authority  taking  any  supply  of  gas 
shall  provide  all  proper  and  sufficient  apparatus 
for  testing  the  illuminating  power  and  purity  of 
the  gas,  and  may  appoint  a  chemical  examiner, 
and  shall  also  erect  an  experimental  meter.  By  the 
City  of  London  Gas  Act  these  matters  are  all  to 
be  cared  for  by  the  Board  of  Trade ;  and  in  conse- 
quence there  would  be  a  double  testing  process 
going  on  unnecessarily  at  the  same  time. — [Black- 
burn, J. — The  Legislature  may  possibly  have  so 
ntended.    I  do  not  find  that  to  be  a  difficulty.] 
There  is  not  one  word  in  the  findings  of  fact  con- 
tained in  the  case,  to  support  the  resolution  of  the 
vestry  passed  on  the  5th  May  1870,  and  the  gas 
referees  have  not  vet  made  any  certificate.  [Black- 
BU&x,  J. — If  we  aecido  that  the  Gras  Act  of  1860 
still  appHes,  it  .will  be  for  Mr.  Manisty  to  ascertain 
whether  there  is  to  be  any  deduction  from  the 
plaintiffs'  claim ;  and  if  the  amount  of  deduction  is 
such  that  the  money  paid  into  court  is  sufficient  to 
cover  the  amount  due  to  the  company,  I  apprehend 
that  there  will  be  a  verdict  for  the  defendants.   We 
have  solely  to  inauire  whether  the  Act  of  1860  is  still 
in  forceand  then  leave  Mr.  Manisty  to  apply  our  deci- 
sion according  to  the  circumstances.]  By  sect.  26  of 
the  Metropolis  Act  a  most  stringent  power  is  created 
against  a  gas  company,  by  which  it  may  forfeit 
502.  upon  a  summary  conviction,  if  the  gas  be  of 
less  illuminating  power  or  purity  than  prescribed 
by  that  Act;   and    by   the  City  Gas  Act,  sects. 
73  and  74,   this  same  gas  company  is  subject  to 
further  provisions  of  forfeiture.     [Blackburn,  J. — 
And  why  not  ?    The  Legislature  has  furnished  an 
additional  protection  to  the  public  in  return  for  the 
advantages  which  have  been  granted  to  the  com- 
pany.   There  are  two  conditions  imposed  :  the  first 
18  by  sect.  10i»,  that  the  plaintiffs  are  to  be  subject 
to  anything  provided  for  the  benefit  of  the  public 
in  the  Act  passed  at  the  same  time ;    ihe  second 
is  by  sect.  110,  that  the  plaintiffs  are  not  to  be 
exempted  from  any  provisions  for  the  benefit  of 
the  public  contained  in  the  Act  of  1860.     This  is 
confirmed  by  sect.  8  of  the  plaintiff's   [)rivate  Act 
1868.]    The  110th  section  must  refer  only  to  those 
provisions  of  the  Metropolitan  Gas  Act  1860  which 
are   not   repealed    by    the    City    Gas    Act  1868. 
[Lush,  J. — Then  that  section  would  be  unneces- 
sary.]    Sections  to  this  effect  are  often  inserted  in 
Acts  of  Parliament  with  no   other    object    than 
greater  caution. 

Streeten  for  the  defendants. — If  the  court  decide 
this  question  in  the  affirmative,  the  verdict  entered 
for  the  plaintiff  is  to  be  vacated,  and  a  verdict  is 
to  be  entered  for  the  defendants  with  costs. 
[Blackburn,  J. — No,  we  adopt  the  other  alterna- 
tive, and  the  case  must  go  back  to  Mr.  Manisty. 
If  it  is  proved  (which  does  not  seem  to  have  been 
found  as  a  fact)  that  the  gas  was  impure,  he  will 
say  how  much  deduction  sliall  be  maae,  and  if  that 
deduction  covers  all  the  amount  in  dispute,  then 
the  verdict  will  be  for  the  defendants ;  otherwise 
it  will  be  for  the  plaintiffs,  for  such  sum  as  he 
thinks  6t.  It  would  be  a  moBstrous  \t\)ubI\cc,  \md 
3  very  bard  bargain  for  the  company,  tViati  \£  tiYiere 


were  a  single  gallon  of  gas  deficient  in  quality,  or 
a  grain  of  ammonia  beyond  the  purity  prescribed, 
they  were  to  forfeit  the  whole.] 

Blackburn,  J. — We  decide  that  the  Act  of  1860 
does  apply  to  this  company,  and  that  this  case 
must  go  back  to  the  arbiti*ator,  to  be  dealt  with  as 
he  thinks  right. 

Mellor  and  Lusu,  JJ.  concurred. 

Attorneys  for  plaintiffs,  Curtis  and  Bedford. 

Attorneys  for  defendants,  Capron,  Dalton,  and 
Hitchins, 


COUBT  OF  EXCEEQinSS. 

Ke|X>rted  by  T.  W.  Savmuebs  and  H.  Luoh, 
BHrristera-at-Law. 


Monday,  April  22, 1872. 

(Before  Kelly,  C.B.,  and  Martin,  Bramwsll,  and 

Cleasby,  BB.) 

WUITECUURCU   AND    OTHERS  17.    TftB     EaST    LoNDOV 

Railway  Company. 

Poor  rate — Railway    company — Rating    of  landt 

taken     under    compulsory    powers — Liahiliiy  of 

company  to  make  good  deficiency  in  rate — Ead 

London  Railway  Act  1865  (28  Viet,  e.  7,  *.  128). 

The  defendants,  under  the  powers  given  them  by  tkeif 

special  Act,  luid  taken  certain  lands  for  tlU  pur^ 

pose  of   constructing   various  railways^   one  <f 

which    passed  through  the  parish  of   which  the 

plaintijfs  are  overseers. 

Under    sect.    128    of   their    Act    (28    Viet.  c.  li), 

corresponding   to  sect.  133  o/*  tlie   L.  C.  C.  Jd 

1845  (8^9  Vict.  c.  18),  tlie  defendants  are  liahU 

to  inaJce  good  the  deficiency  in  the   rates  ofann 

parish   m  which  they  shaU  have  taken  ratsatli 

propcrtu  for  the  purposes  of  their  railway t"  uiUH 

the  railway  or  the  works  thereof  are    compUiM 

and  assessed,  or  liable  to  be  assessed  to  sueh  raies.^ 

Held  (dissrniiente  Martin,  B.),  bif  Kelly,  C.B.,  ami 

Bramwcll  and  Cleasby,  BB.  (Jistinyuishing  Reg. 

17.  The  Metropolitan  District  Railway  Company, 

L.  Rei).  6  Q.B  60S -,4^)  L.  J.  113.  M.  C),  thatsnck 

liability  ctuisrd  as  soon  as  such    portion  of  tie 

railwoy  and  works  thereof  as  was  situated  in  tht 

plaintiffs'  parish  was  completed    and   opened  far 

traffic,  ana  had  thereby  become  rateable  property. 

Per  Martin,  B.,  contra,  Reg.  v.  The  Metropolitan 

District    Railway    (Company,    in    tlie    Q.  B.  ii 

directly  in  point  and  governs  the  present  case. 

Tins  was  a  special  case  stated  for  the  opinion  of 

the  court  by  consent  of  the  parties.     The  fiicts,  u 

set  forth  in  the  special  case,  were  as  follows : — 

The  plaintiffs  are  the  Churchwardens  and 
Overseers  of  the  Poor  in  the  Parish  o£  St. 
Mary,  Rotherhithe,  and  the  defendants  are  tbe 
East  London  Railway  Company,  incorporated  bj 
the  East  London  Railway  Act,  1865. 

The  company  are  possessed  of  some  lands 
for  the  purposes  of  their  Act.  The  lands  taken 
in  the  parishes  of  Deptford  and  Rotherhitiie  hare 
been  appropriated  to  and  form  a  completed  rail- 
way, and  tne  land  taken  by  the  company  in  other 
parishes  is  being  used  for  the  purpose  of  con- 
structing  the  incompleted  portions  of  the  on- 
finished  railways  authorised  by  the  Act.  Chased 
of  the  East  London  Railway  Act  1865  (28  Vict.a  Ii), 
specifies  the  railways  which  the  company  were  an- 
thorjsed  to  make,  and  which  said  nulwajs»  when 
complete,  are  to  be  called  the  East  London  miIwi^, 
T^l^TT^  tA  in  the  said  Act.     They  are  theraa 
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[Ex. 


No.  5,  No.  6,  and  No.  7,  respectively.  No.  1  is  the 
principal  line,  and  is  to  commence  in  Bcthnal* 
green  and  to  terminate  at  New  Cross,  Deptford, 
passing  in  its  course  through  the  Thames  Tuimel, 
and  through,  amongst  others,  the  parish  of  8t. 
Mary,  Rotherhitho.  The  case  proceeds  as  follows : 
**  6.  As  much  of  Railway  No.  1  as  is  within  the 
parishes  of  Rotherhithe  and  Deptford  is  complete, 
and  also  the  stations  thereof.  So  mu(h  of  the 
said  Railway  No.  1  as  is  in  the  parish  of  Wapping 
is  also  nearly  finished.  The  completed  part  afore- 
said islet  to  the  London,  Brighton,  and  South  Coast 
Railway,  under  an  agreement  dated  the  17th  Nov. 
1869,  confirmed  by  33  &  34  Vict.  c.  55,  s.  16.  The 
London,  Brighton,  and  South  Coast  Railway 
Company  opened  the  said  completed  portion  of 
Railway  No.  1,  for  traffic  in  December,  1869,  and 
have  ever  since  occupied  and  worked  it.  7.  The 
whole  of  the  Railway  No  i,  is  also  completed,  and 
is  let  to  and  worked  by  the  said  Brighton  Com- 
pany under  the  said  agreement;  but  Railways 
No.  2,  No.  3,  No.  5,  No.  6,  and  No.  7,  are  com- 
menced but  not  completed.  8.  Clause  128  of  the 
said  East  London  Railway  Act  provides  that : 

If  and  while  the  oompany  are  possessod  ander  this 
Aot  of  any  land  assessed  or  liable  to  be  assessed  to  any 
sewer  rate,  consolidated  rate,  poor  rate,  police  rate,  main 
drainage  rate,  charob  rate,  or  other  parochial  or  ward 
rate,  they  shall  from  time  to  time,  nntil  the  railway  or  ihm 
works  thereof  are  completed  and  assessed  or  liable  to  be 
assessed,  be  liable  to  make  good  the  deficiency  in  the 
assessment  for  snch  rates  by  reason  of  those  lands  being 
taken  or  used  for  the  purposes  of  the  railway  or  woiksi 
and  the  deficiency  shall  be  compnted  according  to  the 
rental  at  which  those  lands  witn  any  building  thereon 
are  now  rated. 

And  accordingly,  pursuant  to  such  clause,  the 
defendants,  whilst  they  were  constructing  their 
railway  within  the  plaintiffs*  said  parish,  paid 
to  the  plaintiffs  the  deficiency  of  rates  in  their 
parish ;  but  after  that  portion  of  the  railway  from 
New  Cross  to  Wapping  station  was  so  completed, 
the  defendants  considered  it  *  liable  to  be  assessed,' 
within  the  meaning  of  the  said  clause,  and  refused 
to  pay  to  the  plaintiffs,  as  by  them  required,  any 
farther  sum  for  the  deficiency  of  rates  within 
their  parish  under  that  section." 

9.  Concurrently  with  the  defendants  so  refusing 
to  pay,  the  said  Brighton  Company  claimed  of  the 
plaintiffs  to  be  rated  in  respect  of  the  said  com- 
pleted portion  of  railway  within  their  (the  plain- 
tiffs*) said  parish,  as  the  solo  occupiers  thereof, 
upon  the  true  gross  and  rateable  value  thereof, 
and  they  the  said  Brighton  Company  were  after- 
wards rated  by  the  plaintiffs  in  the  rate  made  by 
them  on  the  13th  April  1870,  upon  the  sum  of 
1181Z.  15«.,  rateable  value,  which  rate  was  based 
upon  the  same  rentals  as  those  in  respect  of  which 
the  defendants  had  paid  rates  during  the  construc- 
tion of  the  said  portion  of  railway  No.  1.  The 
said  Brighton  Company,  however,  objected  to  such 
rating,  alleging  that  the  true  rateable  value  of 
the  portion  of  railway  within  the  plaintiffs*  said 
parish  was  1502. ,  and  they  accordingly  claimed  as 
sole  occupiers  thereof  to  be  assessea  at  that  sum 
in  lien  of  the  sum  of  11812.  lbs.,  the  amount  at 
which  the  property  on  the  site  of  which  the  rail- 
way had  been  constructed  was  originally  assessed. 

10.  The  plaintiffs  did  not  collect  the  said  rate 
from  the  said  Brighton  Company,  being  advised 
that  they  were  in  error  in  rating  them,  and  con- 
tended that  the  defendants  were  and  are  liable, 
under  the  said  clause  128  of  the  said  East  London 
Bailwaj  Act  to  make  good  the  jdeficiency  in  the 


assessment  for  rates,  notwithstanding  that  so 
much  of  the  said  railway  No.  1  is,  as  before  stated, 
completed  within  the  plaintiffs*  said  parish,  and  is 
occupied  and  used  by  the  Brighton  Company 
under  the  said  agreement  for  the  purposes  herein 
mentioned. 

11.  The  deficiency  in  the  assessment  of  rates 
made  by  the  plaintiffs  in  their  said  parish  on  the 
13th  April  and  the  5th  Oct.  1870  amounts  in  the 
whole  to  3102.  4s.  Sd, 

The  question  for  the  opinion  of  the  court  is, 
whether  the  defendants  are  liable  to  pay  the  said 
deficiency. 

•  Prentice,  Q.C.  (with  him  Morgan  Howard)  for  the 
plaintiffs.  —  The  question  is,  have  the  company, 
under  the  provisions  of  the  Acts,  to  make  up  the 
deficiency  until  the  whole  line,  or  till  that  part  of 
the  line  which  lies  within  the  parish,  is  complete. 
The  section  says,  "  the  railway  or  the  work 
thereof;'*  this  clearly  means  the  railway  authorised 
by  the  company*s  Act,  and  not  only  a  part  of  it. 
See 

Reg,  V.  Metropolitan   District    Railway  Company^ 

L.  Rep.  6  Q.  B.  698  ;  40  L.  J.  113,  M.  C.  ; 
Wheeler  and  others  v.  Metropolitan  Board  of  Works, 

20  L.  T.  Bep.  N.  S.  984 ;  ^  L.  J.  165,  Ex. ;  L.  Bep. 

4  Ex.303; 
Metropolitan  Board  of  Works  v.  West  Ham,  L.  Rep. 

6  Q.  B.  193 ;  40  L.  J.  30,  M.  C. 
Sect.  128  of  the  East  London  Railway  Company 
corresponds  with  sect.  133  of  the  Lands  Clauses 
Consolidation  Act,  and  must  be  construed  in  the 
same  way.  There  are  two  things  required  to 
exempt  the  company  from  their  liability — first, 
that  the  railway  undertaken  by  them  shall  be 
completed ;  secondly,  that  it  shall  be  assessed  or 
liable  to  be  assessed.  This  is  a  stronger  case  than 
Beg.  V.  Metropolitan  District  Railwtiy  Company. 
There  the  whole  system  of  railways  had  to  be 
completed.  Here  we  only  contend  that  the  lia- 
bihty  extends  till  the  completion  of  railway  No.  1. 

Sir  /.  Kar slake,  Q.  C.  {Poland  with  him)  for  the 
defendant. — B-eg,  v .  Tlie  Metropolitan  District  Rail- 
way Company  is  distinguishable,  for  there  the  rail- 
way was  not  completed  within  the  parish.  It  was 
an  assessment  of  St.  James*8  parish  on  the  railway 
as  far  as  Westminster-bridge,  beyond  which  spot 
there  was  a  portion  in  the  same  parish  unfinished. 
It  is  manifest  that  great  injustice  would  be  done  if 
there  were  such  delay  as  the  decision  in  Wheeler 
V.  Metropolitan  Board  of  Works  contemplates  in 
the  case  of  a  long  railway,  say  extending  for  some 
hundreds  of  miles.  The  true  principle  is,  that  the 
deficiency  is  to  be  made  up,  so  long  as  there  is  not 
a  rateable  property  in  the  parish  to  take  the  place 
of  the  former  rateable  property  which  has  been 
compulsorily  taken.  Where  nouses  have  been 
taken  and  pulled  down,  as  soon  as  you  have  a 
place  to  rate  instead  of  those  houses,  as,  for  in- 
stance, a  practical  working  railway  in  the  parish, 
the  rating  should  take  place;  till  then  the  old 
rating  has  to  be  supplied.  Parochiahty  is  the  basis 
of  these  assessments.  Further,  in  this  case  an 
assessment  of  the  railway  has  actually  taken 
place,  and  the  act  of  the  plaintiffs  in  making  an 
assessment  shows  that  the  time  for  assessment  has 
arrived,  and  is  an  act  from  which  they  ought  not 
to  be  permitted  to  retreat. 

Prentice  in  reply. — ^All  depends  on  the  words  of 
the  Act.    Bead  by  the  light  of  the  interpretation 
clause,  it  is  difficult  to  see  how  *'  the  railway  "  in 
sect.  128  can  mean  the  -^las^t  ^1  \ki<^  x^^^e^v^  \s\>  *^^ 
pariah  oi  St.  Max^,^a«>JtkRK\^\^^^   ^Y^^^OT^x^basso. 
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why  the  completion  of  the  railway  is  the  period 
allotted  for  beginning  to  assess,  is  that  then  the 
railway  is  presumably  more  valuable.  As  to  the 
assessment  which  has  taken  place,  this  court  has 
never  decided  that  the  parish  cannot  at  once 
assess  if  they  prefer  it.  The  Mayor  of  Londmi  v. 
St  Alhan\  Holhorn  (16  L.  T.  Rep.  N.  S.  665 ;  L. 
Eep.  2  C.  P.  574 ;  36  L.  J.,  M.  C.  95)  only  shows 
that  you  cannot  recover  the  deficiency  by  rate. 

Cleasby,  B. — I  am  called  upon  to  dehver  my 
opinion  first  on  this  case,  because,  as  I  understand 
at  present,  the  court  is  not  unanimous.    It  appears 
to  me  that  the  defendants  are  entitled  to  the  judg- 
ment of  the  court.    The  question  turns  entirely 
upon  the  construction  of  the  128th  section  of  the 
East  London  Railway  Act  of  1865.     But  I  think 
we  cannot  deal  with  that  well  without  considering 
first  what  general  legislation  there  has  been  upon 
the  subject,  and  first  we  have  the  133rd  section  of 
the  Lands  Clauses  Consolidation  Act.    Now  by 
this  section  it  was  enacted  that  if  the  promoters 
of  the  undertaking  become  possessed  by  virtue  of 
this  or  the  special  Act,  or  any  Act  incorporated 
therewith,  of  any  lands  chargea  with  the  land  tax, 
or  liable  to  be  assessed  to    the    poor  rate,  they 
shall  from  time  to  time,  until  the  work  shall  bo 
completed  and  assessed  to  such  land  |tax  or  poor 
rate,  be  liable  to  make  good  the  deficiency  in  the 
several  assessments  for  land  tax  or  poor*s  rates  by 
reason  of  such  lands  having  been  taken  for  the 
purposes  of  the  works.    I  cannot  help  thinking 
that  if  land  had  been  taken  in  several  parishes  and 
made  use  of,  and  the  works  had  been  completed 
and  assessed  to  the  poor  rate  in  one  parish,  then 
the  liability  to  make  up  the  deficiency  would  not 
have  existed.    At  the  same  time  I  do  not  find  that 
there  is  any  compulsion   upon  them  to  assess. 
Under  certain  circumstances,  if  it  were  made  to 
appear  that  they  had  not  assessed  for  some  im- 
proper reason,  the  Court  of  Queen's  Bench,  in  all 
probability,  would  have  compelled  them  to  assess. 
But  they  were  not  compelled  to  assess  for  the 
purpose  of  ascertaining  whether  there  was  or  was 
not  a  deficiency.     But  it  was  left  to  them,  and  as 
soon    as    the    property  in    a    particular    parish, 
according  to  their  clear  judgment,  was  in  such  a 
condition  as  to  make  it  for  their  benefit  to  assess, 
they  would  assess ;  and  the  Act   of  Parliament 
would  be  applicable,  without  reference  to  the  com- 
pletion of  tne  whole  of  the  works  of  which  the 
company  were  promoters.    This  being  the  result 
of  general  legislation  upon  the  subject,  the  128th 
section  of  the  East  Louaon  Railway  Act  introduces 
other  rates  besides  the  poor  rate,  but  it  makes  use 
of  the  words  "  until  the  railway  or  the  works 
thereof  are  completed  and  assessed,*'  so  far  follow- 
ing the  words  of  the  Lands  Clauses  Consohdation 
Act,  but  adding,  "  or  liable  to  be  assessed."     Now, 
without  dealing  with  the  case  referred  to  from  the 
Court  of  Queen's  Bench,  I  cannot  help  thinking 
that,  upon  the  fair  construction  of  this  section,  as 
soon  as  the  railway  is  completed  in  a  particular 
parish  where  the  poor  rate  is  made,  the  statute 
mtroduces  the  idea  of  parochiality.    And  as  soon 
as  the  land  taken  in  the  parish  is  used,  and  there- 
fore liable  to  be  assessed  as  a  railway,  this  section 
ceases  to  operate.     I  do  not  think  it  necessary 
to  deal  witn  the  case  of  a  large  parish  in  whicn 
part  of  the    railway  is  complete  and  part  still 
mcomplete.     It  is  sufficient  for  the  purposes  of  this 
case  to  deal  with  the  deficiency  in  the  rates  of 
the  pariBh  as   a  whole,   aad  witih  t^ie  ^)i^V\iti^ 


to    make    it    up    as    one    undivided    liability. 
With  respect  to  the    decision  in  the    Court  of 
Queen's  Bench,  in  the  first  place  taking  the  de- 
cision itself,  it  is  not  at  all  at  variance  with  the 
conclusion  at  which  I  have  arrived^  because,  in 
that  case,  the  condition  was  not  fulfilled  of  eveiy- 
thing  having  been  done  in  the  parish  so  as  to  arrive 
at  the  deficiency  in  the  poor  rate.      And  with 
reference  to  the  rcUiones  aecidendi  in  that  case, 
which  I  should  be  sorry  to  call  in  question,  they 
will  be  found  on  examination  to  be  founded  on  the 
particular  language  of    that  Act   of   Parliament 
which  is  different  from  the  language  of  this  Act 
In  that  Act  the  words  made  use  of  are,  **  until  the 
railways  are  completed."    There  was  an  interpre- 
tation clause  which  expressly  declared  that  "  tlie 
railways  "  should  mean  "  the  railways  and  works 
connected  therewith,  by  their  Act  authorised  to  be 
constructed."    The  decisions  of  the  learned  jadgei 
in    that  case  are  founded  upon    this — ^that  joo 
cannot  give  effect  to  these  words,  "  the  raUways," 
and    the  interpretation   clause,   without  holding 
them  to  mean  "until  the  whole  of  the  raihrayi 
are    completed."     This    beii^    the    oonstroctioo 
upon  which  the  decision  in  that  case  is  founded, 
that  decision  is  not  applicable  to  the  present  cut, 
because  here  we  have  the   same  interpretadon 
clause ;  and  when  we  come  to  the  128th  section  «e 
find  that  it  contemplates,  not  the  system  of  rail- 
ways, but  "  the  railway "  contemplated  by  thii 
Act.    I  do  not  think,  therefore,  that  my  dedskm 
dissents  from  that  of  the  Court  of  Queen*s  Ben^ 
and  the  reasons  for  deciding  are  not  the  eune. 
For    these    reasons  it    seems    to    me    that  tbe 
defendants  are  entitled  to  the  judfifinent  of  the 
court. 

Bramwell,  B. — Independently  of  authority  lam 
of  the  same  opinion,  in  order  to  put  a  meanins 
upon  these  words  or  to  construe  them,  as  it  is  saii 
they  need  construction,  we  must  see  what  the 
probable  object  of  the  Le^lature  was.  To  mj 
mind  it  was  not  to  indemnify  the  parishes  against 
loss.  Certainly  that  was  not  the  object  for  lO 
time,  because  it  is  quite  certain  that  when  the 
railway  is  made  and  completed,  althoufi^  the 
parish  may  be  losers  by  its  making  and  com- 
pleting, yet  they  are  to  bear  that  loss;  and  they 
ought  to  bear  that  loss,  because  the  object  i 
the  Legislature  only  indemnifies  those  persons 
whose  properties  are  taken  and  injuriooslj 
affected,  and  the  Legislature  does  not  indemnii^ 
any  persons  against  indirect  loss  occasioned  by 
the  alteration  in  the  occupation  of  other  premisa 
— as,  for  instance,  by  the  railway  being  substi- 
tuted for  the  former  occupiers.  No  one  ooold 
complain  that  his  business  had  diminished,  or 
that  he  had  sustained  an  injury  in  any  other  way 
in  consequence  of  this  substitution.  So,  too,  the 
inhabitants  of  a  parish,  who  have  the  misfortune— 
if  it  is  a  misfortune — ^to  have  a  raOway  going 
through  that  parish,  where  valuable  property  is 
taken  down  and  less  valuable  property  substi- 
tuted for  it,  must  bear  the  loss.  They  take  it 
for  better  for  worse.  If  the  railway  turns  out 
a  profitable  thing  for  the  parish  they  gain  by  iu 
being  rated.  The  railway  compaxiy  are  liabfe  to 
have  a  larger  rate  put  upon  them  than  the  fanner 
rate  was,  or  they  are  liable  to  a  less  rate,  aooocding 
as  the  rateable  value  of  the  railway  is  larger 
or  not.  Clearly  the  Legislature  oug^t  noi*  and 
they  do  not,  attempt  to  indemnify  the  pariih 
\  m  Tos^^^RXt  ol  \!sy^  Tasking  of  the  lailitaf  ■  at  iD 
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events  not  for  all  time.    It  may  be  that   they 
intended  to  indemnify  them  during  the  construc- 
tion of  the  railway,  though  I  have  considerable 
doubt  about  that.     I  incline  to  believe  that  what 
they  intended  to  do  for  the  sake  of  both  parties  (it 
may  bo  principally  for  the  sake  of  the  parish)  is, 
that  while  the  railway  is  in  the  course  of  construc- 
tion, and  it  would  be  difficult  to  put  an  assessable 
value  upon  the  land  which  is  being  converted  into 
a  railway  for  the  purpose  of   rating,  the  Legis- 
lature meant  that,  during  that  time,  the  promoters 
of    the  company — for  it   is    not  limited  in  this 
particular  case — shall  be  liable  to  make  good  a 
deficiency;  that  is  to  say,  the  land  shall  not  be 
rated  while  it  is  beine  converted  into  a  railway, 
and  the  promoters  shall  make  good  the  deficiency 
arising  from  its  not  being  rated.    Now  I  think 
that  was  the  object  of  the  Legislature,  to  preclude 
disputes  as  to  the  rateable  value  of  the  land  which 
was  diverted  from  its  original  purpose,  and  was  of 
doubtful    assessable    value,  and    possibly  to  in- 
demnify the  parish  during  the  time  it  could  not  be 
assessed  as  a  railway.    To  my  mind,  as  soon  as 
one  is  satisfied  of  that,  it  follows  that,  as  soon  as 
they  can  assess  the  land  which  has  been  taken  as 
a  railway,  the  reason  of  the  thing  ceases,  and  the 
obligation  to  make  up  the  deficiency  no  longer 
arises.    There  may  be  no  deficiency  then,  because 
it  may  be  that  as  soon  as  the  land  is  assessable 
as  a  railwav,  it  may  be  assessable  at  a  larger 
rate  thsui  before.    If  houses  are  taken  it  will  pro- 
bably be  assessable  at  a  less  rate.    If  agricultural 
land  is  taken  it  will  probably  be  assessable  at  a 
greater  rate.    Now,  that  being  to  my  mind  the  pre- 
sumable intention;of  the  Act  of  Parliament,  let  us  see 
what  are  the  actual  words  that  are  used.  The  words 
that  are  used  say  nothing,  to  my  mind,  about  the 
parish,  or  ward,  or  county,  or  district,  or  what  not; 
oecause  the  section  is  applicable  to  sewer  rate,  con- 
solidated rate,  church  rate,  or  other  parochial  or 
ward  rate.   There  are  no  ward  rates  in  Botherithe, 
bat  still  the  section  is  applicable  to  it.    A  ward 
rate  is  not  a  p)arochial  rate,  and  a  main  drainage 
rate  is  not  a  parochial  rate,  although  it  is  collected 
through  the  medium  of  parishes.    The  parish,  but 
Ibr  this  clause,  possibly  might  have  had  a  difficulty, 
or  rather  those  who  are  entitled  to  make   main 
drainage  rates,  would  have  the  same  difficulty  as 
the  parish  would,  but  for  some  such  provision  as 
this.     I  do  not  understand  that  at  common  law  the 
parish  would  be  bound  to  make  good  a  certain 
de&iite  sum  to  a  main  drainage  rate.    It  would  be 
rather  according  to  the  value  of  the  property  in 
that  parish,  I  imagine.    I  do  not  think,  tnerefore, 
that  were  is  any  question  of  parochiality  or  district 
in  the  matter.    But  I  do  tnink,  and  with  great 
ooDfidence,  that  the  meaning  of  the  law  is,  that  so 
soon  as  any  parcel  of  land  which  would,  before 
it  was  taken  oy  the  railway  company,  have  been 
liable  to  assessment  either  as  house  and  garden,  or 
other  ground,  as  soon  as  this  is  covered  by  a  rail- 
way, or  converted  into  a  railway,  and  the  railway 
is  in  such  a  state  of  completion  with  reference  to 
that  piece  of  land,  that  it  is  assessable,  or  liable  to 
be  assessed,  then  the  liability  of  the  company  to 
make  good  the  deficiency  of  the  rate  exists  no 
longer    Of  course,  I  do  not  mean  to  say  that  if 
a  railway  were  complet'  d  on  a  piece  of  land,  but 
not  so  completed  as  that  it  could  be  worked,  in 
that  case  the  company  would  not  be  liable  to  make 
iro  the  defidenoy.    I  assume  that  in  all  probability 
they  would.    I  am  not  quite  sure  about  it,  but  I 


should  think  so,  for  this  reason,  that  it  would  not 
be  liable  to  be  assessed  as  a  railway.     For  instance, 
if  it  were  completed  only  half  way  between  two 
intended  stations,  I  should  say  it  would  not  be 
liable  to  be  assessed  within  the  meaning  of   the 
Act  of  Parliament.     But  there  can  be  no  doubt 
that  as  soon  as  the  piece  of  land  is  converted  into 
a  railway,  or  covered  by   a  railway  which   forms 
part  of  a  railway  capable  of  being  worked,  and 
consequently    capable    of   assessment,    then    the 
obligation    of   the    company  to    make  good    the 
deficiency  in  respect  of  that  piece  of  land  ceases. 
In  other  words,  it  seems  to  me  that  the  meaning 
of  the  Act  is  this,  the  company  will  take  sevenu 
portions  of  land  (using  the  term  generally,  land 
and  houses) ;  in  respect  of  each  of  which  portions 
they  would  have  been  subject,  or  the  occupiers 
would  have  been  subject,  to  a  separate  assessment 
before  the  company  took  them.     When  the  com- 
pany do    take  them  they  shall  make  good   the 
deficiency    in  respect   of  the  non-rateability,  or 
rather  the  non-rating  of  each  of  those  pieces  of 
land,  until  such  time  as  they  are  subject  to  be 
assessed  in  respect  of  the  railway  constructed  upon 
it,  that  railway  having  become  workable.     I  think 
this  is  manifest  not  only  from  the  reason  of   the 
thing,  but  from  a  variety  of  small  matters,   for 
the  expression  used  in  the  Act  is  "  until  the  rail- 
way, or  the  works  thereof,  are  completed,"  which 
I  have  no  doubt,  in  the  mind  of  the  draflsman, 
meant  this,  "Until  the  railway  constructed  upon 
it,  or  if  not  the  railway  at  all  events  some  of  the 
works  of  the  company,  are  completed  and  subject 
to  assessment."  But  another  thing  which  supports 
this  view  of  the  case  is  this.    The  Act  of  Parlia- 
ment, as  I  understand,  is  a   little  inaccurately 
drawn.     It  is  not  correct  to  say  that  a  railway  is 
liable  to  be  assessed.    It  should  be  "  the  occupiers 
of  the  railway  in  respect  thereof."    Would  not 
the  section  then  come  to  this,  that  when  a  com- 
pany   has  become  possessed  of   land  subject  to 
assessment  to  any  of  these  rates,  they  shall  from 
time  to  time,  until  the  works  of  the  railway  are 
completed,    be    liable    to   be    assessed   to  msJce 
gooa  the  deficiency  in  the    assessment  of  such 
rates  by  reason  of  the  land  being  taken?    That 
is  to  say,    that  as    soon  as  they  are  liable    to 
be  assessed,  their  obligation  ceases.    The  reason 
of  the  thing  seems  to  me  to  be  that  way  also. 
We    must  consider  also  what  is  the  presumble 
object  of    the  Legislature.      The  reason  of  the 
thing  would  seem  to  be  this:  Why  should  these 
defendants  be  liable  to  make  good  a   deficiency 
because  there  remains  some  small  piece  of  their 
works   uncompleted   which    has    nothing    to   do 
with  the  main  work,   or    with    the    increase  of 
traffic  upon  it,  but   which  is    a  mere    conveni- 
ence,   or    something   they    were    bound    to    do 
with  reference  to  the  requisitions  of  the  neigh- 
bourhood P    Take  some  small  spur  or  some  small 
piece  of  work  that  they  have  got  to  do,  which 
may  be  in  another  parish,  why  should  that  make 
them  in  any  way  continue  to  be  liable  to  make 
good  the  denciency  P  Another  consideration  strikes 
me  very  strongly,  which  is  this :  that  after  they 
have  made  a  portion  of  the  works,  and  are  working 
them,  they  surely  are  assessable  in  respect  of 
them ;  for  instance,  they  surely  are  assessable  if 
they  work  this  piece  of  line — I  cannot  see  any 
dispute  about  that.    There  is  no  statement  that 
they  shall   not  be  assessed:    th^TSi  ^\>a^  S&  Sksis^ 
consequQiice?     Axe  \^<e;^  \a\^  «»&^»»i^\xL'T««^!<^f^ 


480 


MAGISTRATES'  CASES. 


Ex.] 


WmTECHITELCH  AND  OTHEBS  17.   ThB  EaST   LoNDON  RaILWAT   CoMPANT. 


[Ex. 


of  that,  and  Btill  to  make  up  the  deficiency  ? — that 
is  to  say,  first  to  be  assessed  at  a  certain  amount 
under  the  ordinary  law,  and,  secondly,  to  make  up 
the  deficiency  P  That  seems  to  me  a  very  mon- 
strous thing.  Why,  when  the  subject-matter  is 
capable  of  assessment,  should  they  be  liable  to 
make  good  a  deficiency  in  respect  of  it  ?  Then, 
on  the  other  hand,  if  it  should  be  said  they  are  not 
liable  to  assessment  at  all,  see  what  preposterous 
consequences  would  follow.  It  maybe  that  this 
piece  of  railway,  although  not  the  whole  that  they 
are  liable  to  make,  is  double  the  rateable  value  of 
the  land  they  have  taken :  are  they  to  be  at  liberty  to 
say,  "  Nevertheless  we  are  not  liable  to  be  assessed 
— we  shall  only  make  up  such  deficiency  as  would 
arise  from  non-payment  of  the  old  rates  P"  I  can- 
not see  that  there  is  any  reason  at  all  for  that ;  it 
seems  to  me  that  the  reason  of  the  thing,  and  the 
words  of  the  statute  are  directed  to  this  :  that  while 
they  are  constructing  their  railway  upon  it  they 
shall  make  good  the  deficiency  in  respect  of  eacn 
parcel  of  land,  but  that  so  soon  as  they  have  a 
working  railway  upon  it  they  are  liable  to  be 
assessed,  and  consequently  that  this  clause,  about 
making  up  the  deficiency  in  the  rate,  does  not 
apply.  That  would  be  my  judgment  upon  this 
matter  if  it  had  come  before  me  independently  of  all 
authority ;  but  I  confess  I  am  glaa  to  think  that 
my  Lora  and  my  brother  Cleasby  can  distinguish 
this  from  the  case  in  the  Court  of  Queen's  Bench. 
I  should  have  had  very  great  difficulty,  certainly, 
in  distinguishing  the  ra/ion^«(2ecu26n^t  in  that  case ; 
but  as  my  Lord  and  my  brother  Cleasby  say  it 
does  not  govern  the  case,  I  am  content  to  aoide 
by  their  judgment,  and  consequently  I  feel  myself 
at  hberty  to  express  my  own  opimon  upon  this 
case,  and  that  is  in  favour  of  the  defendants. 

Maktin,  B. — I  am  sorry  to  say  that  I  differ  from 
my  learned  brethren  with  respect  to  this  case.  I 
do  it  because  I  think  they  add  words  to  the  128th 
section  which  are  not  in  it,  and  that,  instead  of 
reading  the  words  of  the  Act  of  Parliament,  which 
are,  **  until  the  railway  or  the  works  thereof  are 
completed  and  assessed,  or  liable  to  be  assessed,'' 
they  read  it  as  if  it  were,  "  until  the  railway  or  the 
works  thereof  in  in  the  parish  of  Roth^iithe  are 
completed  and  assessed ;"  and,  in  my  judgment,  it 
is  not  competent  so  to  read  the  Act.  If  the  matter 
were  new,  it  seems  to  me,  without  expressing  a 
very  confident  opinion  upon  it,  that  I  could  not 
agree  with  my  brother  Bramwell  upon  this ;  but 
I  am  of  opinion  that  this  case  in  the  Court  of  Queen's 
Bench  is  directly  in  point,  and  that  the  whole  of 
the  reasons  upon  it  apply  here.  It  seems  impos- 
sible to  read  the  judgment  of  my  brother  Keating 
and  my  brother  Lush,  and  my  brother  Hannen, 
without  seeing  that  that  was  their  opinion.  They 
state  it  exceedingly  plainly,  and  I  think  very 
clearly.  The  Act  of  Parhament  at  present  in  ques- 
tion has  reference  only  to  a  line  of  railway  six  or 
seven  miles  in  length,  and  I  cannot  think  that  we 
ought  to  go  upon  arguments  of  hundreds  of  miles 
in  considering  the  matter  The  case  which  came 
on  before  the  Court  of  Queen's  Bench  was  in  regard 
to  an  Act  which  enacted  the  making  of  a  number 
of  railways,  and  that  "  while  the  company  are  pos- 
sessed under  this  Act  of  any  lands  assessed  to  any 
poor  rate  and  certain  other  rates,  they  shall,  from 
time  to  time,  until  the  railways  or  the  works 
thereof  are  completed  and  assessed,  or  liable  to 
Ite  asBCBaed,  be  liable  to  make  good  t\\e  de^- 
aiency  in  the   assessments   for   sucb.  tqAaa  >;)^ 


reason  of  these  lands  being  taken  or  used  for 
the  purpose  of  railways  or  other  works  by  this 
Act  authorised ;  and  the  deficiency  shall  be  com- 
puted according  to  the  rental  at  which  those 
lands,  with  any  buildings  thereon,  were  rated  at 
the  time  of  the  passing  of  the  Act."  And,  so 
far  as  I  see,  the  only  draerence  between  the  pre- 
sent enactment  and  that  is,  that  there  the  word 
"railways,"  is  used,  and  not  "railway."  So  &r 
as  I  can  see,  in  other  respects  the  wording  k 
identical,  and  that  is  the  only  difference  between 
them.  Then,  the  facts  being  that  the  railway  wu 
not  completed,  as  I  understand  (althoneh  no  srett 
stress  seems  to  be  put  upon  it),  entiruy  witmn  t 
particular  parish,  the  question  was  whether  the 
company  was  bound  to  make  up  this  defideaej. 
My  brother  Keating  was  in  the  ooart,  and  he  pjm 
his  judgment,  and  his  judgment  is  what  I  pomted 
out  in  the  course  of  the  argument  as  operatiiig 
upon  my  mind.  He  says  this  :  "  There  seems  to 
me  to  be  good  reason  for  making  the  completioo  of 
the  works  the  terminus  at  which  the  liability  of 
the  railway  company  shall  cease  ;  the  reason  ii 
this — the  rateability  of  any  portion  of  the  railinf 
passing  through  any  particular  parish  can  never 
be  accurately  and  fairly  ascertained  antil  the  whole 
works  have  been  completed ;  when  the  works  hiTe 
been  completed,  then  the  rates  can  be  apportioned 
with  justice  to  the  parishes  and  with  justice  to  the 
company,  and  they  cannot,  until  the  completion  of 
the  railway,  be  fairly  apportioned."  He  thn 
alludes  to  the  argument  ot  Sir  John  Karslikn, 
which,  he  says,  is  defective.  Then,  Lnsh,  J., 
delivers  judgment,  and  he  says:  "The  comptar 
shall,  until  the  railways  and  works  connects 
therewith  by  this  Act  authorised  to  be  constmcted 
are  completed  and  assessed,  or  liable  to  be  asseasei 
be  liable  to  make  good  the  deficiency,  and  ihit 
must  mean  the  whole  of  the  railways  aathoriaed 
by  this  Act;  and  this  is  clear  from  the  ^rerj 
obvious  reason  mentioned  by  my  learned  brothfli; 
that  until  the  whole  scheme  is  completed,  and  iti 
capacities  for  making  profits  fully  developed,  the 
parishes  will  not  get  tne  benefit  which  thcr  ulti- 
mately will  get  when  the  scheme  shall  be  developed, 
and  these  railways  are  liable  to  connect  themseaTeB 
with  other  railways,  and  thereby  have  a  hrge 
traffic.  I  cannot  doubt,  therefore,  that  the  com* 
pletion  of  the  railways  is  the  event  contemphtei 
That  event  has  not  happened.  There  is  rtill  i 
deficiency  between  what  the  railway,  if  it  were 
rated  now  would  yield,  and  the  rates  in  respect  d 
the  houses  which  have  been  palled  down,  and, 
therefore,  there  being  that  deficiency,  and  the 
event'  upon  which  the  company  are  to  be  relieTed 
not  having  happened,  the  company  is  still  liable  to 
make  good  the  deficiency."  Hannen,  J.,  says  the 
same :  "  The  question  is,  what  is  that  event  ?  It 
is  expressed  thus — '  Until  the  railways  or  the 
works  thereof  are  completed.'  The  natural  mean- 
ing of  these  words  is  until  the  whole  of  the  rul- 
ways  are  completed ;  and  I  can  see  no  reason  in 
the  scheme  of  legislation  for  supposing  that  an? 
other  than  than  that  which  is  uie  onSnary  ani 
proper  meaning  of  these  words  should  be  put  upon 
them.  On  the  contrary,  for  the  reasons  given  bj 
my  learned  brothers,  it  seems  to  me  to  be  higUf 
reasonable  that  the  company  should  be  made  habie 
to  make  up  the  deficiency  until  the  irhxAb  scIkodb 
of  the  railways  shall  have  been  oompletod,  and  until 
y  \i\i<(^  ^hole  line  of  railvray  shall  have  been  put  to  iti 
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I  own  I  concur  in  what  Mr.  Prentice  stated,  that  this 
case  is  an  a  fortiori  case.  In  that  case  they  put 
it  that  all  the  railways  mnst  be  completed,  out 
all  that  Mr.  Prentice  contends  for  here  is  that  the 
deficiency  must  be  made  up  till  the  line  of  railway 
H^o.  1  is  completed.  Therefore,  it  seems  to  me,  we 
are  overruling  the  case  in  the  Queen*s  Bench, 
which  I  do  DOt  think  we  ought  to  do ;  and  I  have 
already  stated  I  do  not  concur  in  the  reasoning  of 
my  brother  Bramwell.  But,  in  my  judgment,  this 
case  is  direct  on  the  point,  and,  as  Mr.  Prentice 
says,  an  d  forthri  case.  I  think  it  right  to  give 
my  opinion  with  regard  to  this  particular  matter, 
as  I  presume  this  case  is  likely  to  go  up  to  the 
court  of  error. 

Kellt,  C.B. — It  appears  to  me  that  the  defendants 
are  entitled  to  the  judgment  of  the  court.  The 
question  turns  entirely  upon  the  meaning  of  the 
words  "  until  the  railway  or  the  works  thereof  are 
(X>mpleted  and  assessed,  or  liable  to  be  assessed,"  in 
the  l28th  section  of  the  Act  of  Parliament.  Now, 
in  order  to  put  a  meaning  on  these  words,  and, 
indeed,  upon  any  other  words  in  the  Act  of  Parlia- 
ment, we  must  look  to  the  mischief  which  was 
Bought  or  intended  to  be  remedied  by  the  Act  of 
Paruament  in  question.  That  mischief  appears 
to  me  to  have  been  this :  Where  the  company  have 
obtained  an  Act  for  the  construction  of  a  railway, 
A  portion  of  which  (or  perhaps  the  whole  of  it)  may 
ran  through  a  particular  parish,  so  long  as  the 
railway  itself  is  incomplete,  and  not  in  sucn  a  con- 
dition as  to  bo  worked,  and  to  earn  profits,  and  to 
obtain  any  returns  from  the  working  of  the  rail- 
way, the  principle  upon  which  the  railway  is  to  be 
jMsessed  to  the  poor  rates,  and,  indeed,  to  any 
other  description  of  parochial  rate,  is  full  of  diffi- 
culty and  uncertainty.  It  has  been  doubted 
whether  it  is  assessable  at  all  in  particular  cases ; 
as,  for  example,  where,  perhaps,  a  house  or  house 
property  of  considerable  value  mav  have  been 
taken  by  the  company  and  removed,  in  order  to 
construct  a  railway  upon  the  site,  and  the  railwav 
lias  been  duly  commenced  and  partially  proceeded 
with,  it  is  very  difficult  to  say  that  the  land  is 
Actually  of  any  assessable  value;  and  when  you 
remember  that  the  land  is  to  be  assessed  to  the 
rate  at  what  it  would  fetch,  if  let  under  ordinary 
circumstances  to  a  tenant  from  year  to  year,  it  is 
very  difficult  to  say  that  land  taken  for  the  pur- 
pose of  a  railway,  whatever  may  have  been  its 
Talue  at  the  time  it  was  taken,  but  where  the 
railway  itself  is  incomplete,  that  is,  no  portion  of 
it  is  complete  so  as  to  be  brought  into  a  condition 
capable  of  being  worked  at  a  profit — it  is  veiy 
dimcalt  to  say  that  it  is  of  any  value  at  all.  And, 
therefore,  it  may  be  and  has  been  found  that 
there  was  very  considerable  difficulty  in  deter- 
mining the  principle  upon  which  land,  which  would 
not  in  its  then  condition  let  to  a  tenant  from  year 
to  year  at  any  rental  at  all,  is  liable  under  the 
poor  laws  to  any  assessment  to  the  poor  rate  what- 
soever. Under  these  circumstances  the  Legisla- 
tore  has  sought  to  apply  a  remedy  by  provisions 
almost  in  the  same  words  as  are  found  in  the 
Lands  Clauses  Consolidation  Act,  and  in  this  par- 
ticular Act  of  Parliament,  providing  a  remedy  by 
the  enactment  that  where  a  railway  shall  l>o  in 
soldi  a  condition,  that  is,  where  the  company  have 
taken  possession  of  land  which  was  liable  to  be 
assessed*  and  probably  had  been  assessed  before, 
to  the  poor  rate  or  any  of  the  parochial  or  other 
here  mentioned,  the   company  should  be 
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liable  to  make  good  the  deficiency  in  the  assess- 
ment;  that  is,  to  make  good  to  the  parish  the 
amount  which  they  would  have  been  enabled  to 
obtain  from  the  land  in  Question  in  its  former  or 
original  condition,  until  tne  railway  shall  be  com- 
plete and  assessed  to  ihe  poor  rate  or  other  rates 
m  question,  or  shall  be  liable  to  be  so  assessed. 
How  is  that  brought  into  actual  practice — into 
practical   effect    so  as  to  be  a  remedy  for  the 
grievance  compained  of?    Why,  so  long  as  the 
railway  is  unworkable  and  cannot  be  applied  to 
any  profitable  or  remunerative  purpose,  it  is  really 
worth  nothing ;  and  some  such  provision  as  this 
is  necessary  in  order  to  do  justice  to  the  parish. 
But  as  soon  as  a  portion  of  the  railway  is  complete, 
that  is,  from  one  station  or  from  one  terminus  to 
another,  and  comprising  the  whole  of  the  land 
which  has  been  taicen  in  the  parish  in  question, 
then  it  has  been  brought  into  a  condition  which 
enables  the  parish  in  question  to  assess  it  in  the 
ordinary  way  in  which,  by  law,  land  or  property 
is  rateable  to  the  poor  rate  or  to  the  other  rates  in 
this  or  any  other  such  Act  mentioned,  and  con- 
sequently the  mischief  ceases;  the  necessity  for 
the  Act  of  Parliament  is  at  an  end,  and  the  Act  of 
Parliament,  under  which  the  company  are  forced 
to  make  up  the  deficiency,  ought  to  be  held  inappli- 
cable.   There  is,  then,  more  wan  one  ground  upon 
which    to    put    a    reasonable  construction   upon 
this  Act  of  Parliament,  and  one  may  consider,  if 
the  requisitions  here  found  are  comphed  with,  that 
a  railway  may  be  taken  to  be  complete  whenever  a 
portion  of  the  railway  comprised  within  the  rate- 
able land  in  the  parish  is  complete,  so  as  to  enable 
the  company  to  use  it  in  order  to  obtain  a  remuner- 
ative return,  and  the  parish  are  in  a  condition  to 
assess  it  to  the  poor.    That  is  the  case  here.    Here 
is  a  line  of  railway,  one  of  a  great  many  lines,  they 
are  six  in  number;  but  without  reference  to  the 
others  let  us  take  No.  1,  which  is  the  line  of 
railway  now  in  question,  the  object  of  this  Act  of 
Parliament,  that  is  the  railway  from  Bethnal-green 
vfd  Wapping  to  Deptford  or  New  Cross.    That 
line  of  railway  is,  undoubtedly,  not  complete  ;  but 
it  is  complete  from  Wapping,  through  the  whole 
of  this  parish  of  Rotherhithe,  to  New  Cross  or 
Deptford  ;  there  is  therefore  what  would  satisfy  the 
term  "  a  railway  is  completed,"  and  consequently 
it  is  in  a  condition  to  be  assessed  to  the  poor  rate. 
But  if  it  is  held  to  be  liable  to  assessment,  and 
the  railway  is  complete  within  the  statute,  the 
provision  for  making  good  the  deficiency  would  be 
at  an  end,  and  this  would  affect  the  whole  of  the 
effect  sought  to  be  obtained  by  the  Act  of  Parliament, 
that  is,  to  remunerate  the  parish,  to  protect  the 
parish  against  loss ;  and  at  tne  same  time  it  would 
oe  a  reasonable  construction,  as  enabling  the  parish 
to  assess  the  railway  at  its  then  true  value  as  a  rail- 
way ;  and,  on  the  other  hand,  make  the  railway  com- 
pany liable  only  in  respect  of  that  as  to  which 
they   ought  to   be   rated ;  viz.,  that   portion   of 
the  railway  which  they  are  working  at  a  profit. 
But  besides,  when  we  look  to  the  terms  of  the 
provisions  of    the  Act   of  Parliament,    and  the 
moment  we  consider  that,  to  put  the  extended 
construction    upon   this   Act  of  Parliament,   or 
rather  upon  the  expressions  to  be  found  in  it, 
"  until  the  railway  or  the  works  thereof  are  com- 
pleted," would,  in  the  case  which  has  been  sug- 
gested of  a  railway  of  a  great  many  miles  in  lengtn 
(a  raU?ray  such  as  that,  for  exsjSL^\&>^x^\3x\A\^^s^ 
to  Bristol),  Tender  V>aft  coavvuccs  Xv^Jc^a  'vf^  -tos^sa 
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good  the  assessment  at  its  original  rate;  and 
unless  there  was  an  option  in  the  parish  to  assess 
those  portions  of  the  railway  which  were  completed 
and  in  operation,  in  the  ordinary  way,  or  claim 
the  deficiency  under  this  provision  in  the  Act  of 
Parliament,  would  also  disentitle  the  parish  to 
recover  the  larger  amount,  whenever  it  might 
be  a  larger  amount,  which  they  would  in  the 
case  of  those  portions  of  railway  be  entitled  to. 
We  see  that  the  result  of  such  a  construction 
would  be  to  keep  up  and  continue  a  state  of  things 
which  the  Legislature  cannot  have  contemplated ; 
a  state  of  things  in  which  neither  the  railway  com- 
pany are  assessed,  nor  the  parish  entitled  to  make 
an  assessment  upon  the  railway,  according  to  the 
ordinary  rules  of  law,  that  is  upon  the  rateable 
value  of  the  railway,  and  to  substitute  for  those 
ordinary  rules  something  intended  to  be  only  of  a 
t  emporary  character,  and  that  long  after  the  neces- 
sity for  that  mode  of  rating  should  have  ceased. 
And  again,  this  consideration  occurs :  supposing 
the  railway  between  Wapping  and  Bethnal  Green 
should  never  be  completed  at  all,  here  is  a  com- 
plete railwav  from  Wapping  to  Deptford,  which  is 
worked*  and  worked  possibly  at  a  profit,  at  all 
events  it  is  worked  with  some  remuneration  to 
the  company.  And  is  the  system  of  rating  only 
at  the  difference  or  deficiency  which  exists  between 
the  original  value  of  the  land  and  the  no-value  of 
an  incomplete  railway  to  continue  for  evei*  ?  I  see 
no  end  to  it  if  so  extended  a  construction  is  to  be 
put  upon  the  Act  of  Parliament.  But  then  we 
nave  to  consider  undoubtedly  the  case  decided  in 
the  Court  of  Queen's  Bench.  Now,  it  is  impossi- 
ble to  deny  that,  when  we  look  at  some  of  the 
rafiones  cb^rldeudi,  they  apply  entirely  to  this 
case ;  and  that  it  is  necessary,  therefore,  in  pro- 
nouncing the  opinion  I  am  now  delivering  upon 
this  case,  that  I  should  differ,  as  to  some  of  the 
rationee  d*}ci(hmdi,  from  the  learned  judges  of  the 
Queen's  Bench.  And  I  feel  myself  compelled  to 
do  so,  first  upon  the  groand  that,  if  this  deficiency 
is  recoverable  under  a  provision  of  this  nature  in 
the  Act  of  Parliament,  it  would  apply  equally  to 
the  case  of  a  railway  from  London  to  Carlisle  or 
from  London  to  Bristol,  as  to  a  small-  and  short 
railway  extending  only  from  Deptford  to  Bethnal 
Green.  But  when  we  look  at  the  case,  there  are 
two  points  of  distinction  between  that  case  and 
the  case  now  before  the  court  which  reUeves  me 
from  the  difficulty  I  should  otherwise  feel  in 
differing  from  those  learned  judges;  one  has 
been  pointed  out  by  my  Brother  Cleasby,  that 
in  that  case  in  the  Queen  s  Bench  the  word 
"  railways "  is  not  in  the  singular  number, 
but  in  the  plural  number.  That  was  an  Act 
of  Parliament  for  five  or  six  different  railways 
in  different  places,  and  the  condition  was,  "  until 
the  railways  shoirtd  be  completed/*  I  do  not 
know  whether  there  was  an  interpretation  clause 
there  or  not,  but  there  was  certainly  no  such  in- 
terpretation clause  in  that  case  as  we  find  in  this 
case;  and,  therefore,  it  is  enough  to  distinguish 
the  one  case  from  the  other,  that  here  the  word 
**  railway  "  is  in  the  singular  number,  and  there  it 
was  in  the  plural  number,  and  it  is  impossible  to 
put  a  literal  construction  upon  that  Act  of  Par- 
liament without  applying  the  provision  to  the 
whole  of  the  railways  conjointly.  And  so  it  was 
held  that  the  deficiency  was  recoverable  in  the  way 
pointed  out  in  the  section  in  question,  \\nt\\  Wi^ 
whole  number  of  the  railways  "was  compVeticd.  BuX* 


there  is  another  distinction  between  this  case  and 
the  cases  before  the  Court  of  Queen's  Bench,  and 
that  is  a  material  distinction  which  ^oes  the  whole 
length  of  the  principle  involved  in  both  cases, 
and  that  is  this:  That  there  the  whole  line  of 
railway  to  be  constructed  under  the  Act  from  one 
end  to  the  other  of  the  parish  or  parishes  in  ques- 
tion was  not  complete,  it  was  a  portion  only  of 
the  land  to  be  taken  in  the  pariah,  and  to  be 
occupied  by  the  railway  which  had  been  completed. 
Here  the  whole  line  of  railway  from  one  bonndaiy 
to  the  other  of  the  parish  of  Botherhithe  is  oom- 

Elete.    The  whole  of  the  land  taken  in  this  paridi 
able  to  assessment  in  the  parish  has  been  taken, 
and  the  railway  through  the  whole  of  that  land  is 
complete,  and  further,  it  is  complete  from  Dept- 
ford, which,  I  think,  is  beyond  the  parish  of  Bother- 
hithe, to  the  station  or  terminus    at  Wappiog, 
which  is  also  beyond  the  parish  of  Bothmithe, 
and,  therefore,  we  have  here  one  complete  line  of 
railway  in  actual  operation,  and  returning  a  re- 
muneration to  the  company,  the    proprietors  of 
the  line  of  railway,  and  comprising  within  it  the 
whole  of  the    land  which  is  rateable  within  this 
parish.    That  is  another  distinction  between  the 
case  now  before  the  court  and  the    case  in  the 
Queen's  Bench.    It  appears  to  me,  therefore,  this 
the  only  reasonable  construction  we  can  put  npoo 
this  expression  is,  that  it  means  this  deSidwf 
shall  be  recoverable  by  the    parish   against  m 
railway  company,  so  long  as  the  railway  witfaiD 
that  parish  is  in  such  a  condition  that  it  would  be 
difficult  to  determine  any   reasonable   principb 
upon  which  it  can  be  rated  at  all,  in  wnich  caee 
the  parish  would  find  that  they  could  only  recover 
from  the  company,  if  assessed  in  the  ordinary  way, 
a  much  smaller  sum  of  money  than  they  had  pre- 
viously derived  from  the  property  as  it  formerly 
existed,  or  than  they  were  likely  afterwards  to 
derive  from  the  line  of  railway  or  any    spedfic 
workable  portion  of  it ;  but  the  moment  there  is 
a  workable  portion  complete  and  actually  worked, 
so  as  to  make  it  the  sabject  of  assessment  to  the 
poor  rate,  or  any  other  of  these  rates,  accordii^ 
to  the  law  by  which  railways  are  rated  to  the  poor 
rates,  it  appears  to  me  that  the  words  of  the  A(% 
are  satisfied.    There  is  then,  and  then  only,  a  nil- 
way  said  to  be  complete  and  liable  to  be  assessed; 
of  course  the  parish  cannot  be  entitled  at  once  to 
assess  it,  and  recover  a  poor  rate  in  that  way,  lod 
also  to  recover  a  deficiency  under  this  sectifm  of 
the  Act  of  Parliament,  when  a  part  of  the  railwij 
is  complete.    And  when  that  nas  been  assessed 
there  is  an  end  of  the  application  of  this  sectkn 
of  the  statute.    If  the  railwav  iteelf  be  compkie 
and  hable  to  assessment,  although  not  actniDj 
assessed,  so  in  Uke  manner  it  comes  within  the 
words  of  this  provision  in  the  Act  of  Parliamcnif 
and  the  right  to  recover  the  deficiency  is  at  an  end. 
Under  these  circumstances,  and  regretting  that  I 
have  to  differ,  as  to  the  rationes  decidendi^  &Mnthe 
learned  judges  of  the  Court  of  Queen's  Berdt  I 
am  bound  to  pronounce  an  opinion  that  in  thid  case 
the  action  is  not  maintainable. 

Judgment  for  tlie  defendoMfs. 

Attorneys  for  the  plaintiff,  Haickes^WilmoH,  md 
Stokes,  101,  High -street,  Southwaark,  and  61r 
Paradise-row,  Botherhithe,  E.C. 

Attorneys  for  defendant,  TFtlMm,  Bnstait$,9Bi^ 
Qarnvnael^  1,  Copthall  -  buildings,  E.G.,  aod  & 


MAGISTRATES'  CASES. 


483 


Ex.] 


Akdrsvs  v.  Sttbap. 


[Ex. 


Tuesday,  May  7, 1872. 

Second  Division  of  tue  Coukt. 

(Be£ore  Ma&tin,  Bramwell,  and  Pigott,  BB.) 

Andkews  v.  Sttbap. 


The  Medical  Act  (21  .^'  22  VicL  c.  90),  sect  40— 
Tide  of  ''M.Dr—"  Wilfully  and  falsely '\tahing 
and  using  the  same — Conviction  for  by  justices 
under  the  ahove  section — Evidence  of  toe  offence 
— Diptatna  rf  foreign  university  ohtain*id  by 
purcfiase  only. 

A^  a  druggist,  liad  attended  a  patient  in  tlie  capacity 
of  a  medi^ial  man,  and  sent  in  to  him  a  bill  for 
muh  attendances,  lieaded,  **  Mr.  P.  to  Thomas 
Andrews,  M.D."  setting  wU  a  variety  of  charges 
far  aitendance  and  medicine,  Sfc.  He  subse' 
quently  torotc  a  letter  signed,  "  Thatnas  Andrews, 
MJ).^*  threatening  legal  proceedings  unless  the  bill 
were  paid,  a)id  he  gave  a  receipt  for  the  bill  when 
paid,  signing  it  in  tJie  same  way.  There  was  a 
coloured  lamp  over  his  shop  door,  on  three  sides 
of  which  the  words  and  Utters  "  Thomas  Andreics, 
MJ)."  were  painted.  It  appeared  that  lie  had 
obtained  by  the  payment  of  a  sum  of  inoney  a 
diploma  of  doctor  of  medicine  from  the  University 
w  Philadelphia  in  the  United  States,  but  that  he 
nod  never  been  in  America^  or  studied,  or  passed 
any  examination,  for  such  degree,  a/nd  he  was  not 
registered  under  trie  Medical  Act. 

0»  appeal,  from  a  conviction  by  justices  under  sect. 
40  of  the  Medical  Act  (21  .y  22  Vict.  c.  90),  for 
having  unlawfidly,  wilfully,  andfalsely  taken  and 
need  tJie  jmuie,  title,  description  and  addition  of 
*'2f.D.,"  and  **  thereby  implying  that  he  was  then 
registered  under  the  Medical  Act,  whereas  he  was 
not  so  registered,  "  ^'c,  it  was 

JSeld  by  the  Court  of  Exclhequer  (Martin,  BramweU, 
and  Pigott,  BB.)  that  the  conviction  was  right,  and 
must  be  affiniicd. 

Tl^is  was  an  appeal  from  a  decision  of  justices,  con- 
'vioting  the  defendant,  upon  an  iuformatiou  laid 
before  them  under  sect.  40  of  the  Medical  Act 
<21  A  22  Vict.  c.  90)  for  falsely,  &c.,  taking  and 
using  the  name  and  titlQ  of  a  physician  and  doctor 
of  medicine,  and  it  came  before  the  court  on  a  case 
steted  by  the  justices  under  the  20  &  21  Vict.  c.  43. 
Xfe  appeared  from  the  case  that  at  a  petty  sessions 
and  for  the  borough  of  Shrewsbury,  on  the  21st 
:.  1871,  an  information  was  laid  by  the  respon- 
t  against  the  appellant,  a  druggist  in  the  said 
iKirongh,  charing  him  with  having,  on  the  25th 
Sept.  1871,  within  the  said  borough,  unlawfully, 
«yt^tZ2y,  and  falsely  taken  and  used  a  name,  title, 
adaition,  and  description — to  wit,  "  M.D.,"  mean- 
ing thereby  "doctor  of  medicine,"  and  thereby 
implying  that  he,  the  said  appelluit,  was  then  re- 
entered under  the  Medical  Act,  whereas  he  was 
not  BO  registered,  he,  the  said  appellant,  not  being 
m  person  who  was  actually  practising  in  medicine 
in  England  before  the  Ist  Aug.  1815,  contrary,  &o., 
and  upon  hearing  the  said  parties,  appellant  and 
leapondent  reHpcctivcly,  by  attorney  and  ooonsel, 
the  matter  was  determined  by  the  said  justices, 
jHid  the  appellant  was  dul^  convicted  before  them 
of  the  said  offence,  and  adjudged  to  pay  the  penalty 
of  20iw,  including  costs,  to  be  levied  m  de&nlt  of 
pajment  by  distress  and  sale  of  his  coods ;  and  in 
nMnU  of  sufficient  distress  he  was  to  be  imprisoned 
§ot  fewo  calendar  months,  unless  the  said  penalty 
and  coflta  were  Booner  paid. 

Tbe  appallanti  being  ^H^fwfiftd  witib  the  deter- 


mination of  the  justices  as  erroneous  in  point  of 
law,  applied  to  them  to  state  and  sign  the  present 
case  for  the  opinion  of  this  court,  from  which  it 
appeared  that  on  the  hearing  it  was  proved  and 
found  as  a  fact  that  the  appeUant  had  attended  a 
patient,  the  sister  of  one  Thomas  Parton,  in  the 
capacity  of  a  medical  man,  and  had,  on  the  day 
named  in  the  information,  sent  in  to  the  said 
Thomas  Parton  a  bill  in  the  following  terms : 

Mr.  Parton,                         Shrewsbury,  25th  Sept.  1871. 
To  Thomas  Andrews,  M.D. 
To  professional  attendance,  medioinea,  Ac., 
late  Jkuss  Parton    ^17    8    6 


6 


That  on  the  7th  Nov.  following,  the  appellant  re- 
ceived 52.  on  account  of  the  said  bill,  and  on  the 
same  day  sent  in  to  the  said  Thomas  Parton 
another  bill,  headed  in  the  same  way. 

Mr.  Parton, 

To  Thomas  Andrews,  M.D. 
To  professional  attendance,  medioinefi,  &c., 
as  per  items  over   JB17    8 

And  then  followed  the  several  items  of  charge 
for  medicines,  attendance,  journeys,  &c.,  on  the 
various  days  specified,  from  26th  April  to  26th 
Aug.  1871.  This  bill  was  accompanied  by  the 
following  letter  from  the  appellant  to  Mr.  Parton  : 

Sir, — Unless  you  settle  balance  of  this  aoconnt  before 
Thursday  week,  I  shall  place  it  in  the  hands  of  my  soli- 
citor, without  further  notice.    Yours,  Ac, 

T.  AimBEWs,  M.D. 

The  balance  of  the  said  account  was  paid  on  the 
following  day  by  the  said  Thomas  Parton,  who 
received  the  following  bill  and  receipt  on  the 
9th  Nov. : 

Mr.  Parton.  Shrewsbury,  9th  Nov.  1871. 

To  Thomas  Andrews.  M.D. 
To  professional  attendance,  medicines,  &o.,  &o..  Miss 
Fterton. 

Balance  of  aooount ^12  St.  6d. 

9th  Nov.  1871. 

Settled,    Edwtn  And&kws. 

It  was  further  proved  that  the  appellant  had  a 
lamp  over  the  door  of  his  shop  at  Shrewsbury,  on 
three  sides  of  which  the  words  "  Thos.  Andrews, 
M.D.,'*  were  painted. 

A  book  purporting  to  be  the  Medical  Register 
for  1871,  marked  on  the  outside  "  Bv  authority,'* 
was  produced  by  the  registrar  of  the  County  Court, 
and  which  he  said  had  been  issued  to  the  court 
by  authority  for  their  guidance,  and  upon  search- 
ing it  the  name  of  the  appellant  was  not  found 
there. 

On  the  part  of  the  appellant  the  above  facts 
were  not  denied,  except  as  to-  the  words  ''  unlaw- 
fully, wilfully,  and  falsely,"  and  in  support  of  the 
contention  that  the  appellant  did  not  *'  unlawfully, 
wilfully,  and  fedsely,  take  and  use  the  title  of 
MJ).,  &C.9  (as  charged  in  the  information),  a 
diploma  of  the  American  University  of  Phila- 
deipHia  in  the  United  States,  dated  20th  Feb. 
1871,  was  put  in.  It  was  in  Latin,  and  the  fol- 
lowing translation  was  handed  in  to  the  justices  by 
the  appellant. 

To  all  to  whom  this  present  letter  may  reach. 
The  President  Fellows  uid  Professors  of  the  American 
University  of  Philadelphia,  founded  b^  the  laws  of  the 
Bepublio  of  Pennsylvania,  give  salutatum.  Tnasmnnh  as 
in  all  univeraitiee,  proper^  and  legitimately  oonstmoted, 
«ither  keM  or  elsewhere  in  the  worid^  it  was  a  praise- 
worthy and  andent  usaffe  that  men  who  have  not  'less 
diUgeatliy  than  faithfnlTy  paid  attention  to  literature,. 
or  to  iBgamoas  arts,  or  to  anv  liberal  stndiat  whaAw!(«t> 
meaawAue  oondooting  thfBanwwta  -vm^Gdiiq  ^afS.^^^soss'Qx- 
ably,  lAioiili  Yie  adorna^  wS^ib.  wxma  ^\asdc^Asfi&»^>^^<^«^^ 
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oni  Bepnblio  we  pcMsau  the  (olleBt  power  of  dii- 
tiiwnulunr  ^nd  deoot«tiiig  with  MntdsmiaJ  titlM, 
■od  of   advuiDing   to   decrees  in   moied   theology,  in 

•iti.  uid  medioina,  Bsntlamra  wall  deBervinc  of 
them,  we  therefore,  fDmished  with  thii  buthoritj, 
and  not  □nminiltal  of  the  uioieiit  luage,  hdre  adiudged, 
and  iX  M,  meeting  of  the  CooDcil  haTe  dsoieed^  the  emineat 
geotiemui  dsroted  to  the  highsst  pnnaits,  Thomas 
AndrewB,  about  wboae  proflcienoj  in  medical  aaienoe 
•ud  hoDorable  ohuaoter  we  hara  BoffioieDtly  enquired 
ftnd  ecmtiniiod,  to  be  worthy  and  fitting  to  be  honoored 
ae  a  learned  mui  in  the  highest  degree  of  dignitj ; 
wherefore,  with  one  acoard,  we  have  both  eleoted  and 
made  him  Dootor  of  Medicine,  and  haiegiTen  and  asaigned 
to  him  all  righia  and  privilSReH  whioh  belong  to  that 
degree.  Now,  all  and  ningalar  these  prooeedinga  we 
in  Bood  faith  notify  nnto  yon  by  the  present  tettec 
fortified  with  oar  seid  and  the  ognatoie  of  the  Fnaident 
of  the  UniTereity.thia  20(h  daj  ol  the  month  of  Pshmary, 
and  in  the  year  of  ooi  Lord  1371. 

A  seal,  pnrportiDK  to  be  the  seal  of  the  sud  nni- 
Tersit;,  was  appeni^  to  this  document,  as  were 
also  seTeral  signaturea,  purporting  to  be  the  eig- 
natnreH  of  professors  or  officers  tbeieof.  A  witness 
also  proved  that  he  held  a  similar  diploma  from 
the  said  universitj,  and  that  he  had  been  in 
America,  and  he  testified  to  the  authenticitj  and 
genainenesB  of  the  seal  and  the  signatures  appen- 
ded to  the  appellant's  diploma.  He  also  said,  on 
croBS-eiaminflitioD,  that  a  diploma  coald  be  ob- 
tained hy  an  examinaticn  before  examiners  in 
£ngland  commissioned  hj  the  UniTersity  of  Phila- 
delphia for  that  purpose.  It  was  not  alleged  that 
the  appellant  had  ever  been  in  America,  nor  was 
any  proof  given  that  he  had  undergone  any  exam- 
ination in  order  to  obtain  the  diploma. 

Upon  these  foots  the  justices  came  to  the  con- 
clusion that  the  appelWt  had  oommittad  th« 
offence  charged  in  the  information,  and  thej  dol; 
oonricted  bim  thereof  as  aforesaid,  and  the  qnes- 
tion  for  this  court  is  whether,  upon  the  above  nets, 
the  justices  were  justified  in  oominc  to  that  con- 
dnsion,  and  so  convicting  the  said  appellant,  or 
whether  the  &ct  of  the  appellant  having  obtained 
the  above-mentioned  diploma  exonerated  nim  flram 
the  charge  made  against  him  P 

TbefoUowingsectionsof  the  Medical  Act  (21  £22 
Vict.  c.  90),  which  provides  for  the  registra- 
tion of  duly  qualified  practitioners  as  therein 
Bpeci£ed,  were  referred  to  in  the  argument,  and 
especially  sect.  40,  upon  which  the  iMormation  is 


Sect.  31  empowers  eveiy  person  registered  under 
the  Act  to  practise  medicine,  or  sui^cry,  or  medi- 
cine and  snrgeiy,  aa  the  case  may  be,  aocording  to 
hie  (jnalifications,  in  any  part  of  the  Queen's 
dominions,  and  tA  recover  his  reasonable  charges 
with  ooets  of  suit,  in  any  court  of  law;  and  bv 
Beet.  3i,  no  person,  after  the  Ist.  Jan.  1659,  shall 
be  entitled  to  recover  any  charge  in  any  court  of 
law  for  medical  or  surgical  advioe,  &c.,  or  medicine 
prescribed  and  supptiM,  unless  upon  proof  that  he 
la  registered  under  this  Act. 

Sect.  36  provides  that,  after  1st  Jan.  1857,  no 
person,  unless  registered  under  the  Act,  shall  hold 
any  ^mointment  as  physician,  surgeon,  or  other 
medical  ofiScer,  either  in  the  military  or  naval 
servioe,  or  in  emigrant  or  other  vesaels,  or 
in  any  hospital,  Ac,  not  supported  wholly  by 
Tolunbiy  contribntioiiB,  or  in  any  lonatio  asyinni, 
Ac,  Ac 

Sect.  40  enaota  thatany  person  who  shall  wiUtUy 
and  Maeij  pretend  to  be,  or  tak«  or  use  the  name 
or  tith  or,  a  pfajsicoaa,  doctor  of  m«didnft,'^n«i]uaXfe 
in  medioiDe  and  lorgary,  baoheAoi  at  nu^tan^, 


surgeon,  graertJ  practitiooer  or  apoUiecaiT,  or 
auy  name,  title,  addition,  or  description,  imptring 
that  he  is  registered  under  this  Act,  or  that  he  ii 
recognised  by  law  as  a  physician  or  surgeMt,  or 
licentiate  in  medicine  and  sui^ry>  or  a  practiUontr 
iu  medicine,  or  an  apotbecarr,  shall,  upon  a  Bun- 
iiiary  conviction  for  any  eacn  offence,  pay  a  mm 
not  exceeding  201. 

Euddlaitoit,  Q.  0.  (with  him  was  SuOen),  for  tha 
respondent,  supported  the  convictiOQ,  and — ftdknr- 
irig  the  course  adopted  in  EUU  t.  K«Uu  (3  L.  T. 
H*p.  N.  S.  331 ;  30  L.  J.  74,  Ex.,  and  35,  M.  C; 
(1  H.  4  N.  222)  and  Janet  v.  Taylor  (28  L.  J.  ffl, 
M.  C.)— was  called  on  by  the  court  to  begin.— He 
contended  that  the  conviction  was  right,  and  that 
the  justioee,  having  found  all  the  &cta  and  oome  to 
a  decision  upon  them,  the  court  would  Dot 
interfere  with  tho  conclusion  at  which  they  hid 
arrived. 

UddT.  Gould.  lL.T.Bep.N.S.32S. 

R.  Vaugluin  ITtUianu,  for  the  appellant,  eimlra, 
urged  that  the  diploma  of  the  Univer 
Philadelphia,  which  was  an  institation  of 
standing,  and  fiitly  empowered  to  gnmt  degnea 
;raa  a  sufficient  warrant  for  the  appellant's  uM  i 
the  title  of  "  H.D.,"  and  saved  him  from  ooiniBR 
trithin  the  operation  of  sect.  40  of  the  Meral 
Act.  [PiGorr,  B.— The  American  TTniveraity  mj 
be  all  that  you  say  it  is,  bnt  uufoirtnnately  tka 
Etudent  has  never  been  there.]  It  appears  tU 
the  tiniversity  ia  constantly  in  the  habit  of  tp- 
pointing  examiners  in  other  countries,  and  ■« 
cotutal  that  that  was  not  done  hero.  Tha  bot  <^ 
the  Act  of  Parliament  granting  certain  privikgH 
to  some  persons,  and  imposing  certain  restrkticH 
on  others,  by  no  means  makes  it  unlawful  to  j>M' 
tiseor  to  assume  the  title  of  "M.D."  The  Act  only 
imposes  certcun  liabilities  or  restrictions,  as,  ttr 
instance,  by  sect.  36,  no  unregistered  person  oK 
bold  certain  medical  offices  there  specified.  If  it 
be  contended  that  the  mere  fact  of  practinng  •■  • 
"  Doctor,"  without  being  registered,  is  an  oncBce. 
the  answer  is  in  that  section.  The  offence  mitt 
Im  something  more ;  a  man  must  practise  aa  ■ 
doctor  with  the  object  of  obtaining  the  privikgt 
conferred  by  the  Act  on  registered  indivianals,  <t 
of  avoiding  or  fretting  rid  of  the  disabilities  impad 
upon  non -registered  persona.  Tho  mera  titt  rf 
using  the  letters  "  M.D,"  after  his  name  is  noen- 
dence  of  the  offence,  or  of  doing  anything  omnM 
within  the  two  last-mentioned  heads.  The  «n«« 
EUU  V.  KeUy  (ubi  mp.)  is  an  authority  that  6t 
merely  appending  "M.D."  to  one's  name  ii  bb 
offence  under  the  Act.  In  the  present  case  it  ml 
done  under  a  supposed  right  Dy  virtue  of  tha 
foreign  diploma,  and  EUia  v.  KeUy  as  well  aa  Nr 
.jHfi  V.  C/iwaii«r  (20  L.  J.  225,  M.  C ;  8  C.  B,  ».  3, 
i46),  show  that  that  is  no  offence.  The  evidtBM 
in  the  present  case  is  v%ry  similar  to  that  in  JDir 
V.  £«Uy,  and  the  remarks  of  the  court  there,  ni 
particnlarly  those  of  Bramwell,  B.,  that  it  ii  ths 
doing  tho  thing  "  wilfully  and  falsely  "  that  ecn- 
atitutes  the  offence  under  the  Act,  wnich  doinp  it 
under  a  supposed,  even  if  it  be  a  mistaken.  nsU 
cannot  be  held  to  be,  are  very  afiplkBDla 
here.  The  appellant  hero  had  a  Itnip 
diploma,  [MiaTiN,  B. — It  is  no  diidoma  at  4 
it  is  a  mere  pretence.  Bkainrxu,  B.— lb 
matter  does  not  appear  to  me  now  as  it  appass  !• 
have  appeued  to  ma  then.]  It  ia  aulwa JHai 
.  li^iak.  X^TB  ia  no  eridenee  hen  of  tin  qyal*' 
\  \iB.Vin%  &3aa  an^ikaii%iBaea  *'"m  iiMUtiwHf  * 
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nuBtakeiilT  used  the  title  of  "  M.  D."  In  this  case 
it  u  an  American  degree,  in  EUtt  v.  KeUy  it  was 
a  German  one.  Pedgriffy.  CheoaUier  {ubi  twp.), 
shows  that  the  mere  fact  of  a  man's  name  not 
being  in  the  medical  regiater  is  not  sufficient  to 
warrant  a  conTiction,  for  which  porpoae  there  muet 
be  evidence  of  wilfnl  falaitv,  of  which  there  is  here 
an  entire  absence.  To  hold  the  appellant  guiltj  of 
the  offence  would  serioualy  afiect  hnndreda  of 
Scotch  practitioners  who  are  not  registered  under 
the  Act. 

iiiS.riy,  B. — ^I  believe  we  are  all  of  opinion 
that  the  jnatioes  were  perfectly  right  and  tho- 
roughly well  warranted  in  the  conclaaion  at  which 
they  arrived  upon  the  facts  before  them  in  this 
case,  and  that,  therefore,  this  conviction  must  be 
affirmed.  It  is  plain  to  my  mind  that  this  is  a 
anestion  of  fact.  There  was  ample  evidence  that 
tnis  appellant  wiE^iiZIy  (for  he  did  it  on  por- 
poBe)  and  fcdtely  (because  he  pretended  thereby 
to  be  on  an  equal  footing  with  any  regnlarly 
bred  and  regiatered  phyaician  or  M.D.  in  Eng- 
land) took,  assumed,  and  used  the  title  of  "  U.D.," 
tmder  a  diploma  obtained  by  him  from  an 
American  univerBity,  without  any  coarse  of 
previoDS  study  or  any  examination,  but  simply 
on  the  payment  of  a  sum  of  money,  and 
which  diploma,  therefore,  he  must  have  known  to 
be  in  fact  utterly  worthless  and  ralueleaa  aa  on 
indication  of  the  poaseaaor'a  merit,  learning,  and 
akill  aa  a  phyaician,  or  as  giving  him  any  of  the 
privileges  of  a  registered  medical  man.  I  am  glad 
to  bear  from  a  learned  gentleman  now  in  court 
that  the  American  Legisutture  have  recently  pro- 
hibited the  granting  of  these  degrees  to  persons 
on  the  payment  of  a  sum  of  money  onlT,  and 
iritboat  a  prerious  course  of  study  and  pre- 
liminary examination.  The  conviction  must  bo 
affirmed. 

Bbaitweu,  B.— I  entirely  agree  with  all  that 
lias  been  said  by  my  brother  Martin. 

FiGOTT,  B. — I  also  concur  in  thinking  that  this 
conviction  must  be  affirmed. 

Jud^neat  for  the  ree^ondent,  affirming  (/ic  co»- 
viction,  with  costs. 

Attorneys  for  the  appellant,  Needham,  Power, 
and  Seedltam,  1,  New-inn,  Strand,  W.C,  agents 
for  B.  Morrii,  Shrowabury. 

Attorney  for  the  respondent,  E.  F.  Cooke,  3, 
Serjeant's -inn,  Chancet^  -  lane,  W.C,  agent  for 
Chandier,  Shrowabury. 


May  4,  and  23,  1872. 
(Before  CocKBCHN,  C.  J.,  Bovill,  C.  J.,  Kellt,  C.B„ 
Uabtin,  B.,  Willes,  J.,  Bbakwell,  B.,  Btlm,  J., 
CnjNSELL,  B.,  Blacsurn,  J.,  Mellor,  J.,  Pigott, 
B->  LnsH,  J.,  Hak!iex,  J.,  Cleasby,  B.,  Gbove,  J., 
and  QuAiN,  J.) 

Beg.  v.  Allen. 
Bwamy—  Validity  cf  second  marriage — 24  ^  25  Vid. 

c.  100,  *.  57. 

A-,  M>A»Ie  hia  leeond  wife  wo*  aiive,  married  a  niece 

of  hUformer  deceaeed  wife — the  second  TnaTriage 

being  wUkia  (he  prohibited  degreei  of  affinity  and 

voiiz  (S  ^  6  wm.  4,  0.  54,  ..  2.) 

MM,  tkat  A,  WM  gwUy  tff  Ingamt/, 


Case  reserved  for  the  opinion  of  this  Court  by 
Iditrtin.  B. 

The  prisoner  was  indicted  for  bigamy. 

On  the  24th  Feb.  1853,  he  married  one  Sarah 
Cunningham. 

She  died  in  Aug.  1866,  learing  a  niece  named 
Harriet  Orouch. 

On  the  30tb  Nov.  1867  he  married  one  Ann 
Fearaon  Qatteridge,  and  on  the  2nd  Dec.  1871,  and 
in  the  lifetime  of  Ann  Pearson  Gutteridge,  ha 
married  the  above  named  Harriet  Crouch. 

It  was  objected  by  the  learned  counsel  for  the 

Erisoner  that  the  marriage  with  Harriet  Crouch, 
is  first  wife's  niece,  was  void,  and  that  the  crime 
of  biramy  was  not  committed.  It  waa  stated  that 
the  Court  of  Criminal  Appeal  in  Ireland  had  ao 
decided,  and  in  deference  to  that  decision,  at  the 
request  of  the  prisoner's  counsel,  I  state  this  case, 
"rhe  question  ia,  whether  the  prisoner  was  guilty 
of  bigamy.  Samuel  If  abtin. 

BuUem,  for  the  prisoner.— The  ofience  of  bigamy 
was  not  committed  in  this  case.  The  marriage 
with  Harriet  Crouch  was  absolutely  null  and  void  to 
all  intents  and  purposes,  being  a  marriage  between 
peraona  within  the  prohibit«d  degrees  of  affinity  : 
(5 &eWiU. 4,0.54,8.2.)  Nodoubt thecaseof E.v. 
Bravm  (1  Car.  &  K.  144)  is  a  deciaion  to  the  con- 
trary, where  Lord  Denman  said,  "  The  validity  or 
inv^idity  of  the  second  marriage  does  not  affect 
the  qneation.  It  is  the  appearing  to  oontraot  a 
second  marriage  and  the  going  through  the  cere- 
mony which  constitutes  the  crime  of  bigamy, 
otherwise  it  could  never  exiat  in  the  ordinary  caseSi 
08  a  previous  marriage  always  renders  null  and 
void  a  marriage  that  is  celebrated  afterwards  by 
either  of  the  parties  during  tbo  lifetime  of  the 
other."  Since  that  case,  however,  a  case  has  oc- 
curred in  Ireland,  where  seven  to  four  of  the  judges 
held  that  the  crime  of  bigamy  was  not  committed 
where  the  second  marriage  vras  a  void  one :  {Reg.  v, 
Fannin;;,  10  Cox  Crim.  Cas.  411.)  In  that  case 
the  facts  were,  that  F.,  a  Protestant,  was  legally 
married,  and  while  his  wife  waa  living  he  WS8 
married  by  a  Roman  CatfaoUc  clergyman  to  a 
Eoman  Catholic  woman,  representing  himself  at 
the  time  aa  a  Roman  Catholic,  but  it  transpired 
that  he  was  a  professed  Protestant  within  twelve 
months  prior  to  the  time  of  the  second  marriage. 
The  second  marriage  was  ipso  facto  void  by  the  19 
Geo.  2,  c.  13,  s.  I,  which  enacts  that  "  every  mar- 
riage  between  a  Papist  and  any  person  who  hath 
been  or  hath  professed  himself  or  herself  to  be  a 
Protestant  at  any  time  within  twelve  months  before 
■nch  celebrating  marriage  or  between  two  Protes- 
tanta,  if  celebrated  by  a  Popish  priest,  shall  be  null 
and  void."  It  was  therefore  held  by  tbo  majority 
of  the  judges  in  Beg.  v.  Faniiing,  that  the  second 
marriage,  not  being  a  marriage  in  the  eye  of  tha 
law,  the  offence  of  bigamy  was  not  committed. 
So  in  Burt  v.  BvH  (29  L.  J.  133,  Prob.  &  Div.),  it 
is  stated  in  the  judgment  of  the  court,  which  con- 
sisted of  Cresawell,  J.  0.,  Martin,  B.,  and  Willes,  J., 
that  in  order  to  establish  bigamy  you  most  prove 
such  a  marriage  as  but  for  the  former  maniacs 
would  have  been  in  itself  valid.  Again,  in  Beg.  v, 
MiUie  (10  CL  &  Fin.  689),  Tindal,  C.  J.,  said,  that 
the  second  marriiwe,  to  constitute  bigamy,  must 
mean  a  marriage  of  the  same  kind  ana  obugation 
as  the  first. 

Worry,  for  the  prosecution. — Upon  thetcwaccs^- 
stmction  of  the^  &.^b"^^*ft..a.'V*l.*.■y^^'*  "*»«*■ 
Boevei  being  ntarneiL  Au^-msxTj  wi-i  (j<SiR!f^«e««k. 
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during  the  life  of  the  former  husband  otr  wife  shall 
be  guilty  of  felony,"  the  offence  in  this  case  was 
committed,  though  the  second  marriage  was  avoid 
one.  In  Reg.  t.  Fanning,  0*Hagan,  J^  in  his 
judgment,  said,  **  What  meaning  are  we  to  ascribe 
to  the  words  of  the  stat,  24  &  25  Vict  c.  100,  s.  57? 
Are  we  at  liberty  to  give  to  the  same  words  in  the 
two  parts  of  the  section  different  meanings  P  The 
first  words,  'being  married,'  must  mean  a  real 
legal  marriage.  Must  the  second  words,  '  shall 
many,'  be  so  likewise,  and  mean  the  same  thing  P 
It  is  mipossible,  for  the  second  marriage  was  always 
null  ana  void  to  all  intents.  I  think  the  constmc- 
tioQ  derived  from  the  inherent  invalidity  of  the 
second  marriage  is  right.  But  I  do  not  see  why 
we  shoold  be  bound  in  every  case  to  attach  to  words 
the  meaning  which  they  first  have,  with  the  mani- 
fest result  of  giving  impunity  to  a  crime.  The 
word  '  marry,'  in  the  second  part  of  the  section, 
musty  in  ordinary  cases,  be  hela  to  import  not  a  real 
but  a  pretended  marriage.  Why  should  it  not  be 
held  also  in  other  cases  to  apply  to  a  ceremony 
having  all  the  outward  marks  of  validity,  but  void 
from  some  other  reason  than  the  existence  of  the 
first  marriage  P"  And  Keogh,  J.,  at  p.  440, 
says,  **  There  cannot  be  clearer  or  more  coercive 
language  than  that  used  by  Lord  Denman  in 
Brawn's  case.  That  decision  was  made  in  1843, 
and  has  never  since  been  questioned.  I  think  it 
proceeds  on  a  true  reading  of  the  whole  of  these 
statutes,  and  I  think  that  the  mistake  of  those 
whose  opinion  leans  to  the  other  side  arises  from 
the  idea  that  the  word  '  marry,'  in  relation  to  the 
seoond  marriage,  used  in  the  statutes  against 
bigamy,  involves  that  the  second  marriage  must  be 
identical  with  the  first,  whereas  that  is  an  impos- 
sibility. The  second  must  always  be  null  if  the 
first  is  good;  and  then  we  must  conclude  that 
what  was  in  the  mind  of  the  Legislature  was  that 
the  party  should  be  guilty  of  felony  who  went 
through  the  form  or  ceremony,  so  far  as  he  was 
concerned,  constituting  a  marriage,  but  which 
differed  ftom  the  first  marriage  in  this — that  while 
it  was  a  real  marriage,  the  second  was  a  sham." 
[Blackburn,  J. — Chnstian,  J.,  at  p.  437,  says, 
**In  Brawn's  case  the  ceremony  was  perfect; 
in  this  case  there  is  no  ceremony  at  all;  and  I 
can  quite  understand  the  distinction  taken, 
though  I  do  not  say  it  is  so,  that  in  Brawn's 
case  a  complete  legal  ceremony  had  been  per- 
formed; that  a  state  of  marrying  in  that 
case  within  the  definition  of  bigamy  in  the 
Act  of  Parliament,  had  been  completed,  and  the 
offence  so  constituted,  even  although,  by  reason  of 
some  disability  personal  to  the  party,  a  valid 
marriage  did  not  follow.  But  whenever  any  of 
the  legal  essentials  to  the  ceremony  itself  are 
wanting,  then  the  state  of  marrying  within  the 
meaning  of  the  Act  of  Parliament  has  not  been 
perfected.  If  there  be  that  distinction  Brawn's 
case  would  be  strictly  right — and  the  very  language 
of  Lord  Denman,  who  sa^s  that  it  is  the  ceremony 
which  oonstitutes  the  crime  of  bigamy,  would  be 
strictly  right,  and  so  also  the  case  put  during  the 
argument,  by  which  I  confess  I  was  more  embar- 
rassed than  by  any  other ;  the  case  suggested  by 
Hnghes  B.,  of  a  double  bigamy.  If  it  were  shown 
that  at  the  time  of  the  second  marriage  both 
parties  were  already  married,  could  the  man  defend 
hims^  from  the  prosecution  of  bigamy  on  the 
ground  that  the  second  marriage  was  void,  by 
reaean  of  the  previous  marriage  ol  his  wife  ?    CaxL 
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he  defend  himself  by  pleading  that  bis  wife 
as  guilty  as  himself,  or,  in  other  words,  is  neitber 
c£  uiem  to  be  held  guilty  because  both  are  guilty? 
I  confess  I  see  no  way  out  of  it,  unless  there  is  tiw 
distinction  I  have  been  taking,  on  an  i^pareofc 
distinction  taken  by  some  members  oi  the  OGorfe^ 
and  which  might  be  thought  sufficient  to  sustnn 
the  conviction  in  the  present  case.  I  merely  say 
that  probably  if  the  ceremony  be  complete  as  a 
ceremony,  the  act  of  marrying  may  be  taken  as 
complete,  although  it  fails  in  its  legitimate  efifoet^ 
by  reason  of  some  personal  disabihty  of  the  party. 
U  pon  that  however  I  express  no  opinion.'*]  In  Mef» 
V.  Brawn  (1  Car.  &  K.  144),  where  the  woman,  ra 
the  lifetime  of  her  first  husband,  married  a  widowsr 
who  had  been  her  sister's  husband,  which  would 
have  been  a  void  marriage  under  the  5  &  6  WilL  4^ 
c.  5i  s.  2,  it  was  held  that  the  validity  of  the  second 
marriage  did  not  affect  the  question  of  bigaaiy. 
So  it  seems  that  the  assumption  of  a  fictitioos 
name  upon  the  second  marriage  will  not  prevoit 
the  offence  from  being  complete. 

BiMcn  in  reply. 

Cur.  adc.  vidL 

May  23. — Cockburn,  C.J.,  now  delivered  the 
judgment  of  the  Court.  This  case  ciime  before  ss 
on  a  point  roser\'cd  by  Martin,  B.,  at  the  last 
assizes  for  the  county  of  Hants.  The  prisoner  wm 
indicted  for  having  married  one  Handet  Croodi, 
he  having  a  wife  still  hving.  The  iudictmeafc 
was  framed  upon  the  statute,  24  &  2o  Vict.  c.  100^ 
s.  57,  which  enacts  that  whosoever,  being  married^ 
shall  marry  any  other  person  during  the  lifeef 
the  former  husband  or  wife,  shall  be  guilty  cf 
felony.  The  facts  of  the  case  were  clear, — tiis 
prisoner  had  first  married  one  Sarah  CunuinghMii; 
and  she  having  died,  he  had  married  his  present  wift^ 
Ann  Parson  Gutteridge.  The  second  wife  beiaff 
still  living,  he,  on  the  2nd  of  Dec  1871,  married  one 
Harriet  Crouch.  So  far  the  case  would  appear  Is 
be  clearly  one  of  bigamy  within  the  statute ;  bat  it 
appearing  that  Harriet  Crouch  was  a  niece  of  ih» 
prisoner's  first  wife,  it  was  objected  on  his  behslf 
that  since  the  passing  of  5  &  6  Will.  4,  c.  54^  s.  % 
such  a  marriage  was  in  itself  void,  and  tluit  to 
constitute  an  offence  within  the  24  &  25  Vict.  c. 
100,  s.  57,  the  second  marriage  must  be  one  whioli» 
independently  of  its  bigamous  character,  would  be 
valid,  and  consequently  that  the  indictment  oorid 
not  be  sustainca.  For  the  proposition  that  to 
support  an  indictment  for  bigamy,  the  second 
marriage  must  be  one  which  would  have  been 
otherwise  valid,  the  case  of  Beg.  v.  Fanning  (Cox 
C.  C.  p.  411)  decided  in  the  Court  of  Criminal 
Appeal  in  Ireland,  was  cited,  and  in  deference  to 
the  authority  of  the  majority  of  the  Judges  in  thst 
court,  Baron  Martin  has  stated  this  case  for  our 
decision.  It  is  clear  but  for  the  statutory  inabili^ 
of  the  parties  to  marry  one  another  if  free^  the 
marriage  of  the  prisoner  with  Harriet  Groock 
would  have  been  within  the  57th  section  of  the  Ack 
The  question  is  whether  that  circumstance  aheit 
the  effect  of  the  prisoner's  conduct  in  going  througli 
tlie  ceremony  of  marriage  with  Harriet  Croodw 
while  his  former  wife  was  still  living.  The  same 
question  arose  in  the  case  of  Beg.  v.  Srawn  (1  C.  A 
K.  144),  which  was  tried  before  Lord  Denman  on 
the  earlier  statute  of  9  Geo.  4,  c  31,  s.  22,  tbe  tao- 
guage  of  which  was  precisely  the  same  as  that  tf 
the  present.  In  that  case  the  prisoner,  a 
womaiVfhad,  during  her  husbanGLS  lifetame, 
«iTCk&si^\iQ\:^sj\>i^iea.^i)Dii^\»^^       of  her 
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sister.  The  same  point  as  is  now  raised  being 
taken  on  behalf  of  the  prisoner,  Lord  Denman 
overroled  the  objection.  "  I  am  of  opinion,"  said 
hifl  Lordship,  "that  the  validity  of  the  second 
marria^  does  not  affect  the  question.  It  is  the 
appearing  to  contract  a  second  marriage,  and  the 
going  through  the  ceremony,  which  constitutes  the 
crime  of  bigamy,  or  otherwise  it  could  neror  exist 
in  the  ordinary  cases,  as  a  preyious  marriage 
always  renders  null  and  void  a  marriage  that  is 
celebrated  afterwards  by  either  of  the  parties 
durine  the  lifetime  of  the  other.  Whether,  there- 
fore, Uie  marriage  of  the  two  prisoners  (the  male 
prisoner  had  been  included  in  the  indictment  as 
an  accessory),  was  or  was  not  in  itself  prohibited, 
and  therefore  null  and  void,  does  not  signify,  for 
the  woman  having  a  husband  then  alive  has  com- 
mitted the  crime  of  bigamy  by  doing  all  that  in  her 
lay  by  entering  into  a  marriage  with  another  man." 
In  the  earlier  and  analo^ns  case  of  Beg.  v.  Penaon 
(5  Car.  &  P.  412),  a  similar  objection  had  been 
taken  on  the  ground  that  the  second  marriage  was 
invalid  by  reason  that  the  woman  whom  the 
prisoner  was  charged  with  having  married  while 
rds  first  wife  was  aUve,  had,  for  the  pur|X)6e  of  con- 
cealing her  identity,  been  described  as  Eliza  Thick, 
her  true  name  being  Eliza  Brown.  But  Gumey ,  B., 
who  tried  the  case,  overruled  the  objection,  being 
of  opinion  "that  parties  could  not  be  allowed  to 
evade  the  punishment  for  such  an  o£Eence  by 
<xmcertedly  contracting  an  invalid  marriage."  We 
should  have  acted  without  hesitation  on  these 
authorities,  had  it  not  been  for  the  case  already 
referred  to,  of  Beg  v.  Fanning,  decided  in  the 
Conrt  of  Criminal  Appeal  in  Ireland,  a  case  which, 
if  not  on  all  fours  with  the  present,  is  still  closely 
analogous  to  it,  and  which,  from  the  high  authority 
of  the  court  by  which  it  was  decided,  was  entitled 
to  our  most  attentive  consideration.  We  therefore 
took  time  to  consider  our  judgment.  The  facts  in 
Beg  V.  Fanning  were  shortly  these.  The  prisoner 
beuig  a  Protestant,  and  having  within  twelve 
months  been  a  professing  Protestant,  was  married, 
having  a  wife  then  living,  to  another  woman  who 
was  a  Boman  Catholic,  uie  marriage  being  solem- 
nized by  a  Boman  Catholic  priest.  Independently 
of  the  second  marriage  being  bad  as  bigamous,  it 
would  have  been  void  under  the  unrepealed  statute 
of  the  19  Creo.  2,  c.  13,  which  prohibits  the  solem- 
nixation  of  marriage  by  a  Boman  Catholic  priest 
where  either  of  the  parties  is  a  Protestant,  and 
declares  such  a  marriage  so  solemnized  null  and 
void  to  all  intents  and  purposes.  On  an  indict- 
ment against  the  prisoner  for  bigamy,  the  invali- 
dity of  the  second  marriage  was  insisted  on  as 
fatal  to  the  prosecution.  The  point  having  been 
reserved,  seven  Judges  against  four  in  the  Court 
of  Criminal  Appeal  neld  the  objection  to  be  fatal, 
and  quashed  the  conviction.  After  giving  our 
best  consideration  to  the  reasoning  of  the  learned 
Judges  who  constituted  the  majority  of  that  court, 
we  find  ourselves  unable  to  concur  with  them, 
being  unanimously  of  opinion  that  the  view  taken 
by  the  four  dissentient  judges  was  the  right  one. 
Tiie  reasoning  of  the  majority  of  the  court  in 
Iteg»  V.  Fanning  is  founded  mainly  on  the 
venial  criticism  of  the  language  of  the  24  &  25 
Vict.  c.  100,  B.  57 ;  and  the  words  being  that,  if  any 
person  "  being[  married  "  shall  marry  any  other 
person,  it  was  insisted  that  whatever  sense  is  to  be 

S' van  to  the  term  **  being  married,'*  in  the  first  part 
le  same  must  be  given  to  the  term  **  many    in 


the  subsequent  part  of  the  sentence;  and  that 
consequently,  it  being  admitted  that  the  term 
"being  married"  impUes  a  perfect  and  binding 
m«rri4e,the  second  Wria^  must  also  be  on« 
which,  but  for  the  prohibition  of  the  statute^ 
would  be,  whether  as  regards  the  capacity  to 
contract  marriage,  or  the  manner  in  which  the 
marriage  is  solemnized,  binding  on  the  parties. 
Two  authorities  were  rdied  on  in  support  of  this 
reading  of  the  statute:  First,  the  languages^ 
Tindal,  C.J.,  in  delivering  the  opinion  of  the 
judges  in  the  House  of  Lords,  in  the  well-known 
case  of  Bex  v.  Millis  (10  CI.  &  Fin.  669),  and 
the  decision  of  the  Judge  Ordinary  of  the  Divoroe 
Court  in  the  case  of  Burt  v.  Bnrt  (2  Sw.  &  Tr. 
88).  In  the  first  of  these  cases,  Tindal,  C.J., 
undoubtedly  says  that  "  the  words  in  the 
first  clause,  and  the  words  'marry  any  other 
person '  in  the  second,  must  of  necessity  point  at 
and  denote  marriage  of  the  same  kind  and  obli^ 
tion.*'  But  it  must  be  borne  in  mind  that  tne 
ouestion  before  the  Blouse  of  Lords  was,  whether 
the  first  marriage — not  the  second — ^was  valid. 
The  validity  of  the  seoond  marriage  was  not  in 
question  at  all.    In  order  to  show  that  what  had 

Eassed  between  the  parties  on  the  first  marriajg^ 
ad  not  amounted  to  a  valid  marriage,  the  Chief 
Justice  of  the  Common  Pleas  ur^s  that  a  similar 
proceeding  between  the  parties  would  have 
amounted  to  no  more  than  a  contract  per  verba  de 
prcenenti,  and  would  not,  therefore,  have  sufficed  to 
constitute  bigamy,  had  it  happened  in  the  second 
instance  instead  of  in  the  first.  The  case  put  by 
the  Chief  Justice  was  not  the  point  to  be  decided ; 
it  was  only  used  for  the  purpose  of  argument  and 
illustration.  The  question  how  far  the  incapacity  of 
the  parties  to  the  second  marriage  to  contract  a 
binding  marriage,  independently  of  the  bigamy, 
would  take  the  case  out  of  the  statute,  was  not 
present  to  his  mind,  or  involved  in  the  decision  of 
the  case  before  the  House.  And  the  Chief  Justice 
expressly  states  that  though  the  conclusion  he  had 
arrived  at  was  concurred  in  by  the  rest  of  the 
judges,  the  reasoning  was  entirely  his  own.  The 
language  of  the  learned  Chief  Justice  must,  there* 
fore,  be  taken  as  extrajudicial,  and  cannot  bind  us 
in  expounding  the  statute  now  under  considera- 
tion. The  case  of  Burt  v.  Burt  in  like  manner 
falls  altogether  short  of  the  question  we  have  now 
to  decide.  It  was  a  suit  for  divorce  instituted  by 
a  married  woman  against  her  husband  on  the 
ground  of  bigamy,  adultery,  and  desertion.  To 
establish  the  bigamy,  evidence  was  given  that  the 
husband  had  married  a  woman  in  Australia  ac- 
cording to  the  form  of  the  Kirk  of  Scotland,  but 
tliere  was  no  proof  that  the  form  in  question  was 
recognised  as  legal  by  the  local  law.  Upon  this 
latter  ground  the  Judge  Ordinary  held  that  a 
second  marriage  was  not  proved  so  as  to  make 
good  the  allegation  of  bigamy.  All,  therefore* 
that  this  case  shows  is  that  a  second  marriage  by  a 
form  not  recognised  by  law,  will  not  amount  to 
bigamy  under  the  Divorce  Act.  Admitting,  as 
we  are  disposed  to  do,  that  the  construction  of  the 
two  statutes  should  be  the  same,  the  decision  in 
Burt  V.  Burt  will  not,  as  will  presently  appear,  be 
found  to  conflict  with  our  judgment  in  the  present 
case :  the  seoond  marriage  in  the  present  instance 
having  been  celebrated  according  to  a  form  fully 
recognised  by  the  law.  We  may,  therefore,  pro- 
ceed to  consider  what  ia  ti^  '^fc^s'^fct  Q»tis^vxQSJ^^^  ^ 
the  Btafcutorf  enac^msuXi  Vn.  csa»aXl\«^''Ms&fe^ 
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these  authorities.  BefcH^  doin^  so,  it  should, 
Lowever,  be  observed  that  there  is  this  difference 
between  the  case  of  Beg.  v.  Fanning  and  the 
present,  that  the  form  of  marria^  there  resorted 
to  was  one  which,  independently  of  the  biga- 
mous character  of  the  marria^,  was,  by  reason 
of  the  statutory  prohibition,  mapplicable  to  the 
special  circumstances  of  the  forties,  and  in- 
^ectual  to  create  a  valid  marriage.  Whereas, 
in  the  case  before  us,  independently  of  the 
incapacity,  the  form  would  have  been  good  and 
binding  m  law.  This  distinctioH  is  expressly  ad- 
verted to  by  Christian,  J.,  in  his  judgment,  as  dis- 
tinguishing the  case  before  the  Irish  judges  from 
that  of  Bex  v.  Brawn,  and  it  may  be  doubted 
whether,  but  for  this  distinction,  that  learned 
judge  would  not  have  come  to  a  different  conclu- 
sion. The  other  judges  constituting  the  majority 
do  not,  however,  rest  their  judgment  on  this  dis- 
tinction, bub  plainly  go  the  length  of  overruling  the 
decision  of  Lord  Denman  in  Beg  v.  Brawn,  dnieir 
judgments  proceed  on  the  broad  intelli^ble  ground 
that  to  come  within  the  statutes  agamst  bigamy 
the  second  marriage  must  be  such  as  that  but  for 
its  bigamous  character  it  would  have  been  in  all 
respects,  both  as  to  the  capacity  of  the  parties  and 
the  ceremonial  adopted,  as  bmding  as  the  first. 
Differing  altogether  from  this  view,  and  being 
prepared  to  hold  that  so  long  as  a  form  of  marriage 
has  been  used  which  the  law  recognises  as  binding, 
whether  applicable  to  the  particular  parties  or  not, 
and  further  than  this  it  is  not  necessary  to  go,  the 
offence  of  bigamy  is  committed,  we  have  only 
adverted  to  the  distinction  referred  to  in  order  to 
point  out  that  our  decision  in  no  degree  turns  upon 
it,  but  rests  on  the  broader  ground  taken  by  the 
dissentient  judges  in  the  Irish  court.  When  it  is 
said,  in  construing  the  statute  in  question,  the  same 
effect  must  be  given  to  the  term  "  marry  "  in  both 
parts  of  the  sentence,  and  that,  consequently, 
as  the  first  marriage  must  necessarily  be  a 
perfect  and  binding  one,  the  second  must  be 
of  equal  efficacy  in  order  to  constitute  bigamy,  it  is 
at  once  self-evident  that  the  proposition,  as  there 
stated,  cannot  possibly  hold  good,  for  if  the  first 
marriage  be  good,  the  second,  entered  into  while 
the  first  is  subsisting,  must  of  necessity  be  bad. 
It  becomes  necessary,  therefore,  to  cngraH)  a  quali- 
fication on  the  proposition  just  stated,  and  to  read 
the  words  "  shall  marry,"  in  the  latter  part  of  the 
sentence,  as  meaning  shall  marry  under  such  cir- 
cumstances as  that  the  second  marriage  would  be 
good  but  for  the  existence  of  the  first.  But  it  is 
plain  that  those  who  so  read  the  statute  are  intro- 
ducing into  it  words  which  are  not  to  be  found  in 
it,  and  are  obviously  departing  from  the  sense  in 
which  the  term  "being  married"  must  be  con- 
strued in  the  earlier  part  of  the  sentence.  But 
when  once  it  becomes  necessary  to  seek  the  mean- 
ing of  a  term  occurriog  in  a  statute,  the  true  rule 
of  construction  appears  to  us  to  be  not  to  limit  the 
latitude  of  departure  so  as  to  adhere  to  the  nearest 
possible  approximation  to  the  ordinary  meaning 
of  the  term,  or  to  the  sense  in  which  it  may  have 
been  used  before,  but  to  look  to  the  purpose  of  the 
enactment,  the  mischief  to  be  prevented,  and  the 
remedy  which  the  Legislature  intended  to  apply. 
Now  we  cannot  agree  with  Fitzgerald,  B.  in  his 
judgment  in  Beg,  v.  Fanning  that  the  purpose  of 
Hie  statutes  against  bigamy  was  simply  to  make 
polygamous  marriages  penal,  and  tn&t  conoe- 
qaently  it  was  only  intended  to  constitute  tlae 
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offence  of  bigamy  where  the  second  marrutte 
would,  but  for  the  existence  of  the  first,  be  a  valid 
one.  Neither  can  we  agree  with  those  judges  wbo^ 
in  Beg.  v.  Fanning,  found  their  judgments  on  the 
assumption  that,  in  applying  the  statute  againiife 
bigamy,  the  second  marriage  must  be  one  which,  bm 
for  the  first,  would  be  binding.  PolyffamY,  in  the 
sense  of  having  two  wives  or  two  husDanas  at  one 
and  the  same  time  for  the  purpose  of  cohabitation  is 
a  thing  altogether  foreign  to  our  ideas,  and  which 
may  be  said  to  be  practically  unknown,  while  bigamy 
in  the  modem  acceptation  of  the  term,  nunely, 
that  of  a  second  marriage  consequent  on  an  abso- 
donment  of  the  first  whSe  the  latter  still  snbsistB, 
is  unfortunately  of  too  finequent  occorrence.  It 
takes  place,  as  we  all  know,  more  frequently  when 
one  of  the  married  parties  has  deserted  the  other, 
sometimes  where  both  have  voluntarily  separated. 
It  is  alwavs  resorted  to  by  one  of  the  parties  in 
fraud  of  the  law,  sometimes  by  both,  in  order  te 
give  the  colour  and  pretence  of  marriage  where  the 
reality  does  not  exist.  Too  often  it  is  resorted  to 
for  tno  purpose  of  villanous  fraud.  The  groond 
on  whicn  such  a  marriage  is  very  properly  made 

Seual,  is  that  it  involves  an  outrage  on  poblio 
ecency  and  morals,  and  creates  a  public  scandal 
by  the  prostitution  of  a  solemn  ceremony  whidi 
the  law  allows  only  to  be  applied  to  a  legitimate 
union  to  a  marria^  at  best  but  colourable  and 
fictitious,  and  which  may  be  made,  and  too  often  is 
made,  the  means  of  the  most  cruel  and  wicked 
deception.  It  is  obvious  that  the  outrage  and  the 
scandal  involved  in  such  a  proceeding  will  not  be 
the  less,  because  the  parties  to  the  second  marriage 
may  be  under  some  special  incapacity  to  contract 
marriage.  The  deception  will  not  be  the  less 
atrocious,  because  the  one  party  may  have  in- 
duced the  other  to  go  through  a  form  of  marriaee 
known  to  bo  generally  binding,  but  inapplicable 
to  their  particular  case.  Is  tne  scandal  or  the 
villany  the  less  because  the  man  having  repre- 
sented to  the  woman  who  is  his  dupe,  and  to 
the  priest  that  he  is  a  Boman  Catholic,  turns 
out  afterwards  to  l)e  a  Protestant?  Such  in- 
stances as  these  we  have  referred  to,  thus  in- 
volving public  scandal  or  deception,  being  plainly 
within  the  mischief  which  we  may  reasonably  as- 
sume it  must  have  been  the  purpose  of  the  Legis- 
lature to  prevent,  we  are  of  opinion  that  we  ought 
not  to  frustrate  the  operation  of  a  very  salutaiy 
statute  by  putting  so  narrow  a  construction  on  it 
as  would  exclude  such  a  case  as  the  present,  if  the 
words  are  legitimately  capable  of  such  a  construc- 
tion as  would  embrace  it.  Now,  the  words  "  shaD 
marry  another  person,"  may  well  be  taken  to 
mean  shall  "  go  tnrough  the  form  and  ceremony  of 
marriage  with  another  person."  The  words  are 
fully  capable  of  being  so  construed  without  being 
forced  or  strained,  and  as  a  narrower  constructkm 
would  have  the  effect  of  leaving  a  portion  of  the 
mischief  untouched,  which  it  must  have  been  the 
intention  of  the  Legislature  to  provide  against, 
and  thereby,  as  is  fully  admitted  by  those  who 
contend  for  it,  of  bringing  a  grave  reproach  an  the 
law,  we  think  we  are  warranted  in  inferring  tiist 
the  words  were  used  in  the  sense  we  have  re- 
ferred to,  and  that  we  shall  best  give  effect  to  the 
Legislative  intention  by  holding  such  a  case  as  the 
present  to  be  within  their  meaning.  To  assmne 
that  the  words  must  have  such  a  constraction  as 
^Qwld  exclude  it  because  the  second  marriage  must 
\^  OTk!^  ^\L\Os\.\yQi(i^QT  S^CL^^Q^!^gasL^  woiQd  have  been 
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as  binding  as  the  first,  appears  to  us  to  be  begging 
the  entire  qnestion,  ana  to  be  running  directly 
counter  to  tne  wholesome  canon  of  construction, 
which  prescribes  that,  where  the  lan^age  will 
admit  of  it,  a  statutory  enactment  shall  he  so  con- 
strued as  to  make  the  remedy  coextensive  with  the 
mischief  it  is  intended  to  prevent.  In  thus  hold« 
ing,  it  is  not  at  all  necessary  to  say  that  forms  of 
marriage  unknown  to  the  law,  as  was  the  case  in 
Burt  V.  Burt,  would  suffice  to  bring  a  case  within 
the  operation  of  the  statute.  We  must  not  be 
understood  to  mean  that  every  fantastic  form  of 
marriage  to  which  parties  might  think  proper  to 
resort,  or  that  a  marriage  ceremony  performed  by 
an  unauthorised  person,  or  in  an  unauthorised 
place,  would  be  a  marrying  within  sect.  57  of  24  & 
25  Vict.  c.  101.  It  will  be  time  enough  to  deal 
with  a  case  of  this  description  when  it  arises.  It 
is  sufficient  for  the  present  purpose  to  hold,  as  we 
do,  that  where  a  person  already  bound  by  an  exist- 
ing marriage  goes  through  a  form  of  marriage 
known  to  and  recognized  by  the  law  as  capable  of 
producing  a  valid  marriage,  for  the  purpose  of  a 
pretended  and  fictitious  marriage,  the  case  is  not 
the  less  within  the  statute  by  reason  of  anv  special 
circumstances  which,  independently  of  the  biga- 
mous character  of  the  marriage,  may  constitute  a 
legal  disability  in  the  particular  parties,  or  make 
the  form  of  marriage  resorted  to  specially  inap- 
plicable to  their  individual  case.  After  giving  the 
case  of  Beg.  v.  Farming  our  best  consideration,  we 
arc  unanimous  in  holding  that  the  conviction  in 
the  case  before  us  was  right,  and  that  the  verdict 
must  stand  good. 

Convktion  affirmed. 


ScUurday,  June.  1, 1872. 

(Before  Bovill,  C.  J,  Bramwell  B.,  Btles 
Blackburn  and  Mellob,  JJ.) 

Keg  v.  Thompson  and  others. 

Evidence — Husband  ajulioife — AdmisaibUUy  of  wife 
as  witness  for  a  joint  prisoner, 

The  Wife  of  a-  pinsoner  jointly  indicted  and  given 
in  cluirge  to  the  juinj  with  otJier  prisoners,  cannot 
he  caU^^d  as  a  witness  by  one  of  the  other  prisoners 
for  hi  in  whilst  the  husband  is  so  in  charge. 

Case  reserved  for  the  opinion  of  this  Court,  at 
the  Easter  Quarter  Sessions  for  the  county  of 
Essex. 

This  was  a  joint  indictment  against  Thompson 
and  Danzcy  for  stealing  561b.  of  onions,  the  pro- 
perty of  their  master,  and  against  Hide  for  receiv- 
ing the  same,  knowing  them  to  be  stolen. 

The  charge  was  that  the  two  first,  being  sent 
with  two  carts  of  vegetables  to  Covent  Carden, 
stopped  on  the  road  at  Hide*s  house,  and  there 
disposed  to  him  of  this  bag  of  onions  stolen  by 
the  two  conjointly  from  one  of  the  carts. 

The  prisoners  did  not  ask  to  be  tried  separately 
but  the  two  first  retained  one  counsel,  and  Hide 
retained  another. 

The  case  depended  mainly  on  what  had  been 
done  and  said  at  the  door  of  Hide*s  house,  and  in 
hia  kitchen,  by  Thompson,  Danzey,  Hide,  and  his 
wife  Elizabeth,  and  a  maid  servant  Eliza,  sister  of 
ate  prisoner  Thompson. 

After  the  speech  of  the  counsel  for  Thompson 
imd  Danzey,  he  tendered  as  a  witness  for  his 
elient,  Elizabeth,  the  wife  of  the  prisoner  Hide. 


This  was  objected  to  by  the  counsel  for  the 
prosecution  on  the  ground  that  her  evidence  must 
direcdy  affect  the  case  against  her  husband,  inas- 
much as  the  aquittal  of  the  two  would  necessarily 
entail  the  acquittal  of  Hide,  and  moreover  that  any- 
thing tending  to  strengthen  or  weaken  the  evi- 
dence against  them,  must  have  a  similar  effect  on 
the  evidence  as  regarded  Hide. 

The  following  cases  were  referred  to : 

Rex   V.  Smith,  1  Moo.  C.  C.  281 ; 

Beg .  V.  Moore,  1.  C!ox  C.  C.  69 ; 

Reg.  V.  BaHleit,  1  Cox  C  C.  105 ; 

Reg.  V.  Deeley,  11.  Cox  C.  C.  607 ; 

Reg.  V.  Payne,  41  L.  J.  65,  M.  C ;  12.  Cox  C.  C.  118 ; 

Under  these  circumstances,  and  considering  the 
general  policy  of  the  law,  as  rejecting  the  eviaenoe 
of  a  wi^  for  or  against  her  husband  in  criminal 
cases,  we  refused  to  admit  the  evidence  of  the 
wife,  subject  to  a  case  to  be  submitted  to  the  Court 
for  Crown  Cases  Reserved. 

Thompson  and  Danzey  were  convicted  and 
Hide  was  acquitted,  and  we  passed  on  each  of  the 
two  former  a  sentence  of  four  months'  imprison- 
ment, and  (no  application  being  made  to  admit 
them  to  bail)  execution  was  respited  and  they 
were  committed  to  prison  to  await  the  decision  of 
the  court. 

(Signed)     T.  C.  Chisenhale  Mabsh, 

Chairman. 

No  counsel  appeared  to  argue  on  either  side. 

The  Judges  retired  to  consider  their  decision, 
and  upon  their  return  into  court, 

BoviLL,  C.  J.,  said :  We  have  considered  the 
point  reserved  in  this  case  and  are  all  of  opinion 
that  the  wife  of  one  of  the  prisoners  stands  in  the 
same  position,  as  regards  tne  admissibility  of  her 
evidence  at  the  trim,  as  her  husband.  The  three 
prisoners  were  jointly  charged  upon  the  same  in- 
dictment at  the  trial,  and  were  all  in  the  charge  of 
the  jury  upon  it,  when  the  wife  was  tendered  as  a 
witness.  The  case  is  therefore  not  distinguishable 
in  principle  from  Beg  v.  Payne,  and  the  conviction 
will  be  amrmed. 

Conviction  affirmed. 


V.C.  BACOS'S  COUBT. 

Beported  by  the  Hon.  Bobbbt  Bvtlse  and  T.  H.  Cassov, 
£«q.,  Barristen-at-Law, 


April  19,  20,  and  23, 1872. 
Temple  v.  Floweb. 

Baikoay  company — Public  highway — Bight  to  stop 
up — Spedat  injury — Superfluous  Umds — Parties. 

A  railway  compa/ny  were  empowered  to  stop  up 
certain  streets  and  passages,  including  L,  0. 
Plaice,  and  to  appropriuie  a/nd  use  such  streets 
and  passages,  or  parts  thereof,  so  stopped  vp,for 
the  purposes  of  their  railwa/ys  and  worJcs.  By 
another  Act  they  were  also  empowered  to  stop  up 
and  appropriaie  any  passage,  pluce,  &'c.,  on  any 
part  of  their  railway  and  works  if  ana  when  they 
should  have  purchased  all  tlie  land  and  houses  to 
which  it  formed  an  access,  and  through  which 
any  public  right  of  way  to  any  place  beyond  the 
same  lands  and  houses  did  not  exist.  Tney  were 
also  empowered  to  gi'ant  building  leases  of  any 
superfluous  lands. 

The  company  took  the  whole  of  L.  C.  Place,  and 
pulled   down    the   houses  thereon,  and   on  the 
northern  part  thereof  buUi  a  «iadtvyt^>  atxA.  ol  V5t^ 
toiAiKemtide  ereded  a  hiOw6Mvq^w«A\)w^%w^««* 
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fluons  land  thereby  encloBed  tliey  leased  to  F,,  xolio 
commenced  to  build  thereon  in  such  a  way  aa  to 
stop  i(p  the  southern  end  of  L.  C.  Place^  and 
devrive  T,  and  the  public  of  all  access  over  the 
old  road^cay. 
T.,  whone  premises  were  imm^diatdy  opposite  the 
southern  entrance  to  L.  0.  Place,  had,  since  1850, 
viade  nse  of  the  facilities  thereby  afforded  to  bring 
in  and  out  of  his  premises  long  building  materialst 
and  this  right  tie  claimed  as  **  a  part  of  and 
incident  to  tlie  right  which,  in  common  ^rith  the 
rest  of  the  public,  he  luid  of  usiihg  L.  C  Place  as 
a  public  highway.^* 
Upon  a  motion  for  an  injunction  to  restrain  F,  from 
huildimj  so  as  to  stop  up  that  portion  of  L.  C. 
Place  not  actwilly  used  for  the  purposes  of  iJie 
railicay : 
PLeld,  that  the  whole  of  L.  C.  Place  had  by  tlie 
exercise  of  tlie  powers  conferred  by  their  Acts 
become  vrsted  in  the  company,  and  that-  L.  C. 
Place  ceased  to  be  a  highicay  by  the  construction 
of  the  railway  and  tlie  erection  of  the  hoarding, 
and  the  motion  was  refused. 
Meld  also  thai  L.  0.  Place  was  iMt  an  "  access  '*  to 

T,^s  premises  within  tlie  meaning  of  the  Act, 
SembU,  tliat  the  railway  company  snouhl  have  been 
parties  to  the  suit,  and  that  the  court  would  not 
make  a  final  decree  in  their  absence. 
Tius  was  a  motion  for  an  ini unction  to  restrain 
the  defendants,  who  were  the  lessees  of  the  Metro- 
politan Kail  way  Company,  from  baildiuf;  their 
premises  in  such  a  manner  as  to  interfere  with 
plaintiff's  access  to,  and  right  of  user  over  port  of 
the  land. 

Tlie  plaintiffs  were  builders,  carrying  on  busi- 
ness in  premises  situated  on  the  south  side  of 
Conduit-place,  Paddington,  which  had  been  erected 
in  1850,  and  which  were  immediately  opposite  the 
southern  end  of  Little  Conduit-place.  Conduit- 
place  was  only  18fb.  7in.  wide,  and  the  plaintiffs 
alleged  that  they  and  their  predecessors  in  title 
had,  since  1850,  availed  themselves  of  the  fiicility 
afforded  by  the  opening  into  Little  Conduit- place 
for  the  purpose  of  turning  their  wageons  and 
bringing  in  and  out  of  their  premises  ladders  and 
poles,  and  other  long  materials  used  in  their  busi- 
ness, and  they  claimed  this  ri^ht  as  **  a  part  of  and 
incident  to  the  right,  which  m  common  with  the 
rest  of  the  public,  the  plaintiffs  had  of  using  Little 
Conduit-place  as  a  public  way.'*  The  bill  also 
charged  that  if  the  defendants  were  allowed  to 
stop  up  Little  Conduit-place  as  they  threatened  to 
do,  the  plaintiffs  would  sustain  special  injury  and 
cbimoge  beyond  that  which  would  be  occasioned  to 
the  public  at  large,  as  they  would  thereby  be  pre- 
vented from  carrying  on  the  business  as  there- 
tofore, or  would  at  least  be  subject  to  great  loss 
and  inconvenience  in  so  doing. 

The  Metropolitan  Railway  Company  were  in- 
corporated in  1854,  and,  by  their  Act  of  1860,  in 
which  was  incorporated  the  Lands  and  Railways 
Clauses  Consolidation  Acts  1845,  the  company 
irere  empowered  (sect.  7)  to  purchase  and  take  for 
the  providing  of  stations  and  works  certain  lands 
delineated  in  the  deposited  plans,  and  described  in 
the  Book  of  Reference  lying  on  the  east  and  west 
■of  Little  Conduit-place,  but  not  including  any 
part  of  Little  Conauit-placc,  which  was,  however, 
within  the  limits  of  deviation,  as  shown  on  the 
deposited  plana. 

By  a  subsequent  Act,  passed  in  1B61,  t\io  coia- 
i>aDjr  were  empowered  (sect.  8)  to  stop  \ip  ooy  cl 


the  streets  or  passages  shown  within  tho  limits  o£ 
the  deposited  plans  and  named  in  the  Act,  in- 
cluding Little  Conduit-place,  and  to  appropriate 
and  nse  such  streets  and  passages,  or  parts  thereof 
so  stopped  up  for  the  purposes  of  their  railwaji 
and  works. 

By  an  Act  passed  in  1862  (sect.  14),  after  reciting 
that  the  company  hod,  in  the  construction  of  their 
railway,  been  compelled  to  purchase  and  pnll  down 
various  houses  and  buildings,  and  that  the  sites 
thereof  had  not  been  wholly  used  or  would  not  be 
required  for  the  purposes  of  the  railway,  and  thafc^ 
inasmuch  as  the  railway  was  wholly  within  the  me- 
tropolis, it  was  expedient  that  tho  company  should 
be  at  liberty  to  grant  building  leases  of  lands 
which  they  had  purchased  but  not  used  for  the 
purposes  of  their  railway,  but  without  prejudice  to 
the  provisions  of  the  Lands  Clauses  Consolidation 
Act  1845,  requiring  within  the  prescribed  period 
the  sale  of  the  superfluous  lands,  it  was  enacted 
that  the  company  might    grant    leases    of  anv 
superfluous  lands  for  such  terms  of  years,  at  sua 
rents,  and  subject  to  such  covenants  aind  con- 
ditions, as  the  company  should  deem  expedient, 
but  every  such  lease  should  be  granted  within  the 
period  prescribed  by  the  Lands  Clauses  ConsoE- 
dation  Act  1845,  for  the  sale  of  superfluous  lands, 
and  any  lands  comprised  in  sucn  lease    should 
(subject  to  such  lease)  be  sold  within  the  period 
prescribed,  and  in  default  of  sale  should  vestas 
provided  by  the  Lands  Clauses  Consolidatkm  Act 
with  reference  to  superfluous  lands. 

By  an  Act  passed  in  1865  (sect.  31),  after 
reciting  that  the  company  were  the  owners  of 
certain  lands  adjacent  to  the  railway,  and  hoosei 
and  buildings  erected  over  the  railway,  or  imme- 
diately adjoining  thereto,  or  otherwise  connected 
with  the  structure  of  the  railway,  and  that  other 
lands  and  houses,  and  buildings  similarly  placed, 
might  thereafter  belong  to  the  company,  and  thil 
it  was  expedient  to  reserve  to  the  company  the 
power  and  control  over  such  lands,  houses,  and 
buildings,  it  was  enacted  that  any  lands  on,  or 
immediately  adjoining  to,  or  houses,  buildings,  or 
tenements  then  or  thereafter  acquired,  erected,  or 
built  over,  or  immediately  adjoining  to  the  railway 
or  works  of  company,  or  any  part  thereof,  in  anj 
way  connected  with  the  structure  of  the  railway  or 
works,  and  the  site  thereof,  and  any  yards,  gardenj» 
or  premises  attached  thereto,  should  not  bo  deemed 
superfluous  lands  within  the  meonine  of  the  Lands 
Clauses  Consolidation  Act  1815,  and  it  should  be 
lawful  for  the  company  to  hold  and  let  any  sack 
lands,  houses,  or  buildings,  and  to  grant  leases  of 
the  same  for  any  term  or  number  of  years  as  they 
might  think  proper. 

By  another  Act  passed  in  1866  (sect.  11),  the 
oompany  were,  in  addition  to  the  powers  oonferrod 
on  them  by  any  previous  Acts,  empowered  to  stop 
up  and  appropriate  any  court,  alley,  square,  way, 
passage,  or  place  on  any  part  of  the  railway  m 
works,  if,  and  when  they  should  have  purchased  aD 
the  lands  and  houses  to  which  it  formed  an  aooesSt 
and  through  which  any  publio  ri^ht  of  way  to  any 
place  beyond  the  same  loud  ana  houses  did  not 
exist. 

In  1867  the  oompany  used  the  northern  portioa 

of  Little  Conduit-place  for  the  purposes  of  their 

station  and  works,  thereby  stopping  up  that  end 

of  the  street,  and  they  inclosed  the  land  on  At 

^  uortb  of   Conduit-place,   including    the    site  of 

\  \k\\AiXK^  CiOiA>i\\r^^ARft,  V"^  si  hoarding  in  wfakk 
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«fe  the  Boath  end  of  Little  Conduit-place  they  pat 
m  cate ;  but  the  plaintiffs  allege  that  the  company 
dia  not  thereby  attempt  to  exclude  them  rrom 
vBing  the  street  as  theretofore,  as  the  gate  was 
alumys  left  unlocked,  and  they  were  in  the  habit  of 
•cpenrng  it  whenever  they  required  so  to  do  in  the 
exercise  of  their  rights. 

The  plaintiff  further  charged  that  the  Southern 
portion  of  the  street,  and  the  lands  adjoining 
were  not,  and  never  had  been,  required  or 
for  the  purposes  of  the  company's  works,  and 
fore  that  the  company  never  acquired  the 
pofwer  to  stop  up  the  soutnern  portion  of  the  street, 
mud  that  the  rights  of  the  public  over  the  same 
as  s  street,  including  the  aforesaid  right  of  the 
plaintiffs,  remained  undisturbed. 

By  an  agreement,  dated  the  13th  Feb.  1872,  the 
company  agreed  to  grant  to  the  defendants,  who 
were  brewers  at  Stratford-on-Avon,  a  I)uilding 
iBAse  of  the  land  on  the  north  side  of  Conduit- 
pfause,  including  the  site  of  Little .  Conduit-place. 
The  agreement  contained  a  proviso  that  the  com- 
MOT  should  be  at  liberty  at  any  time  to  retake  the 
tand  if  it  should  be  required  for  the  purposes  of 
their  works.  The  defendants  shortly  after  com- 
menoed  erecting  warehouses  on  the  said  piece  of 
land.  The  plaintiffs  objected  to  the  defendants 
Imilding  in  such  a  way  as  to  interfere  with  their 
alleged  rights.  The  aefendants,  in  a  correspon- 
dence that  ensued,  offered,  upon  pa3rment  to  tnem 
hj  the  plaintiffs  of  a  nominal  rent,  to  alter  a  gate- 
way in  their  premises  so  as  to  allow  to  the  plaintiffs 
the  same  access  to  their  premises  which  they  had 
jprevkjaaly  enjoyed. 

The  plaintiffs,  however,  refused  the  offer,  and 
iDBtitated  the  present  suit  to  restrain  the  defen- 
dants from  interfering  with  their  alleged  right. 

Neither  the  railway  company  nor  the  Attorney- 
General  were  made  parties  to  the  suit. 

Amphlettj  Q.  C.  ana  Bagahawe,  for  the  plaintiffs. — 

^Ue  railway  company  have  only  a  right  to  stop  up 

litde  Conduit-place  so'  far  as  it  is  required  for 

their  works.    Oompulsory  powers  enabling  them 

oo  to  do  are  not  to  be  created  or  extended  by 

doobtf  ul  implication :  (Lamb  v.  Tlie  North  London 

BmUway  Company ,  L.  Rep.  4  Ch.  522,  626;   21 

H  T.  Eep.  N.  S.  98.)    Although  by  building  then- 

atation  the  company  stopped  up  one  end  of  Little 

CoBduit-place,  it  did  not  thereby  cease  to  be  a  high- 

,  although  in  reality  a  mere  cid-de'sac :  (Owyn 

.  Harduncke,  25  L.  J.  97,  M.  C. ;  27  L.  T.  Rep,  72.) 

Sie  company  never  purchased  or  acquired  any 

njght  in  the  soil  of  the  street. 

Beckett  v.  The  Corporation  of  Leeds,  26  L.  T.  Bep. 
N.S.375;  20  W.  B.  454. 

Kay,  Q.  C.  and  Osier,  for  the  defendants. — The 
aofl  of  the  street  was  acquired  by  the  company 
when  they  took  the  houses  on  either  side  of  it. 

Doe  d.  Pring  v.  Pearsey,  7  B.  ft  C.  304; 
Bolmes  v.  Bellingham,  7  C.  B.,  N.  S.,  329  ; 
Jfor^MM  of  8<U%ibwry  ▼.  The  Oreat  Northern  JSotZioay 
Company,  5  C  B.,  N.  S.,  174;  32  L.  T.  Bep.  175. 

Xa  Beckett  v.  Vhe  Corporaiion  of  Leeds  (26 
Ii»  T.  Bep.  N.  S.  375),  there  was  evidence  to 
idbat  the  presumption  of  law  that  the  owners 
4£  the  houses  were  entitled  to  the  soil  of  the 
atnet»  but  here  there  is  no  such  evidence. 
hi  the  8th  section  of  the  Act  of  1861,  the  word 
^appropriate  "  ia  contrasted  with  the  word  **  use." 
llhe  eompany  bj  taking,  appropriates  the  land, 
^md  it  is  not  necessary  thiftt  tney  should  use 
jk    Whatever  knds  their  engineers  may  consider 


necessary,  the  company  may  acquire,  either  to  be 
used  for  their  own  purposes,  or  to  be  disposed  of 
as  superfluous  lands : 

Stockton  and  Darlington  Railway  Company  v.  Browne 

9  H.  L.  Cas.  246 ;  3  L.  T.  Rep.  N.  S.  131 ; 
The  City  of  Olasfffno   Union  Railway  Company  v. 
The  Caledonian  Railway  Company,  L.  Bep.  2  So. 
App.  H.  L.  160, 164. 
The  company  have  complied  with  all  the  require- 
ments of  the  several  Acts,  and  have  acted  strictly 
within  the  powers  thereby  conferred  on  them. 
Amphleft,  Q.  C,  in  reply,  referred  to 
Flower  v.  The  London,  Brighton,  and  South  Coast 
Railway  Company,  2  Dr.  &  Sm.  330,  333 ;  12  L.  T. 
Bep.  N.  S.  10. 

The  Vicb-Chaxcellor  said : — This  case  depends 
wholly  upon  the  Acts  of  Parliament.  The  plain- 
tifE*s  claim  is  that  he  is  entitled  to  use  a  highway; 
it  is  that  and  nothing  else ; — that  there  exists  a 
highway  to  which,  with  the  rest  of  the  Queen's 
subiects,  ho  is  entitled  to  have  access,  to  make 
sucn  use  of  it  as  the  public  can  make  of  a  high- 
way ;  and  that  the  company  or  the  defendants  on 
this  record,  are  seeking  to  interfere  with  his  right 
in  that  respect.  That  there  was  a  highway  once  is 
beyond  all  question.  Whether  that  has  ceased  to 
exist  is  the  question  which  is  raised  upon  this 
application.  Now  I  think  that  the  railway  com- 
pany ought  to  be  parties  to  this  suit.  I  said  the 
other  day,  when  we  were  considering  it,  that  for  the 
purpose  of  this  injunction  I  would  not  raise  such 
an  objection.  The  defendants  do  not  raise  any 
such  objection  as  appears  by  the  correspondence 
which  is  set  out  in  the  bill,  and  for  the  present 
purpose  the  case  may  be  disposed  of  upon  the 
materials  as  thev  now  exist,  but  it  seems  to  me  to 
be  impossible  that  a  decree  can  be  made  in  this 
cause  until  the  railway  company  are  here.  That  I 
observe  now,  not  for  the  purpose  of  postponing 
the  decision  which  I  have  to  pronounce,  or  of 
putting  any  impediment  in  the  way  of  the  parties. 
Now  at  the  time  when  the  first  of  the  Acts  of 
Parliament  which  have  been  mentioned  was  passed, 
the  railway  company  were  contemplating  the 
making  of  a  railway  across  the  lands  in  question, 
and  the  other  lands  which  are  described  in  the  Act 
of  Parliament  and-  book  of  reference,  and  which 
consist  of  a  sort  of  parallelogram  closely  covered 
with  buildings,  bounded  on  the  north  by  what  was 
then  called  Conduit-street  East,  on  the  west  by 
Spring-street,  on  the  east  by  London-street,  and  on 
the  south  by  Conduit-place,  and  through  that 
parallelogram  there  ran  what  was  unquestionably 
a  highway  called  Little  Conduit-place.  The  plain- 
tiff's house,  or  the  entrance  to  the  house,  is  directly 
opposite  the  mouth  of  that  Little  Conduit-place. 
The  Act  of  Parliament  clearly  does  give,  and  meant 
to  give,  the  railway  company  the  power  to  acquire 
the  whole  of  the  land  contained  m  that  parallelo- 
gram, including  of  course  Little  Conduit-place. 
That  is  described  in  the  deposited  plan,  and  the 
books  of  reference,  and  the  owners  of  the  soil  of 
Little  Conduit-place  are  therein  described  as  being 
the  Metropolitan  Board  of  Works,  and  the  vestry 
of  Paddington.  Houses  were  built  on  either  side 
of  Little  Conduit-place.  The  company,  in  the 
exercise  of  their  powers  under  the  Act  of  Parlia- 
ment, have  purcnased  and  acquired  the  whole 
of  the  land  comprised  within  the  parallelo- 
gram. They  have,  as  the  Act  of  Parliament 
authorised  them  to  do,  taken  and  apuro^'c^a^fi^ 
it  for  the  puTtK»e^  cJl  ^ilMsa  xiSwwrj  ^sd^ 
works.    That  ligYit  la  TisA»  ^\»  ^  coo&sl^  \s^  ^'^ 
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mere  site  of  the  railway  that  they  have  constructed. 
They  were  empowered,  as  in  all  such  Acts  of  Par- 
liament the  undertakers  are  empowered,  to  take 
more  land  than  appears  to  be  absolutely  necessary 
for  the  construction  of  the  railway  itself.    The 
railway  and  works  comprehend  all  tnat  they  con- 
sider necessaiy  for  the  execution  of  the  objects  of 
their  undertaking,  and  unless  it  is  disputed  by 
some  person  who  has  an  interest  adverse  to  them, 
the  taldng  and  using  by  the  railway  company,  for 
the  purpose  of  their  railway  and  works,  is  an  act 
accomphshed  and  done,  and  the  effect  of  it  is  to 
Test  in  the  railway  company  the  whole  of  the  lands 
BO  taken.     Now  I  find  nere,  as  a  fact  undisputed, 
that  they  did  take  the  whole  of  the  lands,  that  they 
did  erect  a  hoarding  on  the  south  side  of  those 
lands — the  only  facts  necessary  for  me  to  consider 
— ^they  did  pull  down  all  the  houses  on  these  lands 
existing  before  the  Act  of  Parliament  was  passed, 
and  having  erected  the  hoarding,  they  inserted 
into  it  what  is  called  a  gate,  which  would  be  more 
properly  called  a  door,  the  effect  of  which  was  to 
Becure  m  a  sense  the  possession  of  that  which  the 
railway  company  had  acouired.    The  evidence  is 
uncontradicted  upon  the  lacts  which  I  have  men- 
tioned.   Whether  the  gate  or  the  door  which  they 
put  in  was  locked  or  not  cannot  in  the  slightest 
degree  signify,  if  as  a  fact  they  did  take  possession 
of  the  land,  nor  can  it,  in  my  opinion,  signify  at  all 
whether  they  did  purchase,  or  on  what  terms  they 
purchased,  because  the  owners  of  the  soil  in  the 
nigh  way  either  could  or  could  not  claim  a  right  to 
it,  either  could  or  could  not  sell  it ;  whether  they 
did  or  did  not  is  a  matter  unimportant  for  the 
present  purpose  to  consider.    Ko  claim  appears 
ever  to  have  been  made  on  the  part  of  those  persons 
who  are  said  to  be  the  owners  of  the  soil,  and  the 
highway  has  been  stopped  up,  and  has  ceased  to 
be  a  highway,  as  well  by  the  construction  of  the 
railway  over  the  northern  half,  as  by  their  having 
erected  that  hoarding  over  the  whole  extent  of  the 
southern  boundary  of  the  lands  so  taken.    Then  it 
is  said  that  the  railway  company  have  no  power  to 
do  this,  and  for  this  purpose  Mr.  Amphlett  has 
referred  to  the  Act  of  Parliament,  and  I  quite  agree 
that  all  must  depend  on  the  terms  of  the  Act, 
because  it  is  unnecessary,  I  think,  to  refer  to  that 
which  has  not  been  said  very  strongly  by  the  plain- 
tiff, that  he  was  entitled  to  an  easement,  and  it 
could  only  bo  said  in  the  sense  that  he  had  gained 
such  a  right  over  the    highway  before    it    was 
stopped  up.  Nor  does  any  question  arise  in  respect 
of  the  soil,  because,  whether  the  soil  belonged  to 
the  parish  vestry  or  to  the  Metropolitan  Board  of 
Works,  or  to  the  owners  of  the   adjoining  land, 
seems  to  bo  quite  immaterial    for    the    present 
purpose.    If  it  belonged  to  the  owners  of  the 
adjoining  land,  it  was  bought  and  paid  for;  if  it 
belonged  to  the  officers  of  the  parisn,  they  are  no 
parties,  and  any  interest  of  theirs  I  cannot  regard. 
The  question  depends  only  upon  the  provisions 
of  the  Act  of  Parliament,  and  the  first  Act  of 
Parliament  referred  to  is  that  of  1860,  by  which, 
in  sect.  5,  the  company  are  authorised  to  enter 
upon,  take,  and  use  such  of  the  lands  delineated 
on  the  plans,  and  described  in  the  book  of  refer- 
ence, as  may  be  necessary  for  the  construction  of 
the  railway,  stations,  ana  works.    I  do  not  think 
it  necessary  to  refer  more  particularly  to  the  ques- 
tion  which  has  been  raised,  for  which  the  case  of 
^^  S^oekfan  and  Darlington  Ba'dwa^  Compawj  y. 
^rotcn  (9H.  oi  L.  Cas.  246;  3  L.  ^. 'aep.'S.^ 


131),  has  been  referred  to,  because,  midoiibtedly» 
it  was  there  decided  that  the  company  are  to  be 
the  judges  of  what  land  they  want  for  their  rail- 
way, stations,  and  works ;   and,  although  it  bap- 
S3ned  in  the  case  of  Flower  v.  The  London  cm 
righton  Railway  Company  (2  Dr.  A  Sm.  330^ 
333;   12  L.  T.  Bep.  N.  S.  10),  the  question  wu 
raised  whether  they  had  fairly  and  properly  exer- 
cised the  powers  given  them  by  the  Act  of  Parlia- 
ment, in  other  words,  whether  they  had  not,  under 
pretence  of   the  Act  of   Parliament,    aon^it  to 
possess  themselves  of  lands  not  required  for  the 
purposes  of  their  railway  and  works,  yet  in  tbs 
absence   of    any  such    question    being    raised^ 
and   here    no  suchj  question  has  been  raised— 
I  am  not  at  liberty  to  hesitate  in  saying  that  the 
company  by  building   that    hoarding   npon  the 
soutn  side,  and  by  making  the  railway  upon  the 
north  side  of  the  parallelogram,  did  no  more  tfaaa 
the  Act  of  Parliament  perfectly  authorised  and 
justified  them  in  doing.    The  oth  section  of  the 
Act  of  Parliament  of  1861  seems  to  me  to  be  one 
of  the  most  important  features  in  this  case.    At 
this  time,  the  matter  having  been  in  oontomplatioii 
from  the  year  1854,  the  Act  of  Parliament  of  1860 
having  passed,  in  the  Act  of  1861  the  8th  aectioB 
provides  that  the  company  may  stop  up  any  of  the 
streets  or  passages  shown  within  the  limits  of  the 
deposited  plans  of  1861.  Then  it  enumerates  theiB, 
and  among  them  is  a  street  called  Little  Candnife- 
place,  and  the  clause  ends  with  these  words,  "and 
may  appropriate  and  use  such  streets  and  passagea 
or  parts  thereof  so  stopped  up  for  the  puipoeei  of 
their  railway  and  works. '    Whatever  criticism  be 
applied  to  the  last  words  of  that  clause,  the  part 
so  stopped  up  may,  I  confess,  as  a  matter  of  cod* 
struction,  be  open  to  some  doubt,   not  a  yerj 
serious  one,  but  giving  it  the  construction  that  hae 
been  suggested  that  the  clause  only  applied  in  thii 
case  to  such  part  of  Little  Conduit-plaoe  as  has 
been  actually  stopped  up.    I  say,  here  the  fiuati 
proved  are  that  the  entirety  of  Little  Gondmt- 
place  was,  in  fact,  stopped  up,  and  has  remained 
stopped  up  for  years,  and  that  it  was  so  stopped 
up  for  the  purposes  of  the  railway  and  mm, 
Tnat,  in  my  opinion,  disposes  of  the  question.  The 
company  are  authorised  to  take  possession  dt  audi 
lands  described  in  the  deposited  plan  as  they  think 
necessary.    Nobody  has  ever  suggested  that  it  was 
not  necessary  for  them  at  the  time  when  the/ 
exercised  these  Acts  to  take  and  use  and  to  stopnpb 
as  in  fact  they  did  stop  up,  this  Little  Condint- 
place,  in  the  construction  of  the  railway.  Of  coorae 
a  much    larger    area   was    necessaiy  than  nas 
ultimately  occupied  by  the  railway  itselfl      The 
quantity  of  houses,  they  are  very  numeroos,  that 
had    to    be    taken   down,    proves,  that    in  the 
estimation  of  the  company,  they  were  obliged  to 
incur  a  very  considerable    expense,  buying  the 
houses    and    the    intereste  of  all  persons   con* 
cerucd  in  them,  because  they  thought  it  neceaaaiT 
for  the  purposes  of  their  railway  and  works ;  and 
in  the  course  of  so  doine  Little  Gondnit  Pboe^ 
in  my  opinion,  ceased  to  be  a  highway.     It  was 
stopped  up  by  the  authority  of  Parbament,  aa 
authority  which   this  court  could   not  queatioiw 
and  neither  the  owners  of  the  soil  nor  any  other 
person  interested  in  the  land  did  at  any  time  niao 
any  objection  to  the  stopping  up  of  Little  Condnk 
Place,  nor  was  there  any  reason  in  the  nataieof 
\  things,  except  the  plaintLGTs  interest  iriiidi  IwiU 
.  \  «ji^^ii\»  \^  Y^^«eQi(Vj^^\).^  IdtUe  Oondnit  PlM%tfat 
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Houses  of  which  had  been  destroyed,  should  not 
have  ceased  to  be  a  highway,  because  there  was 
no  purpose  for  which  the  highway  could  be  re- 
sorted to  or  used  by  any  person,  excepting  only, 
and  I  now  repeat  the  exception,  what  the  plaintuQE 
says  as  to  the  use  made  of  it  by  him.     Under 
these  circumstances,  in  my  opinion,  there  is  not 
the  least  doubt  that  the  powers  of  the  Act  of  Par- 
liament have  been  rightly  exercised,  and  the  con- 
sequence of   the  exercise  of   those  powers  is  to 
vest  in  the  railway  company  the  whole  of  Little 
Conduit  Place.    The  other  Acts  of  Parliament  do 
not  seem  to  me  to  carry  the  thing  further.    I  do 
not  think  that  the  11th  section  of  the  Act  of  1866 
applies  to  the  case  at  all,  because,  whatever  may 
be  the  construction  of  that  clause,  it  is  contained 
in  an  Act  of  Parliament  later  in  date  to  the  Act 
to  which   I    have  been  referring,  and  does  not 
repeal  the  former  Act ;  and  when  this  Act  of  1866 
was  passed  the  company  had  the  right  to  acquire 
the  very  thing  in  question.    The  Act  of  Parlia- 
ment was  passed  in  the  year  1866,  and  it  is  said 
that  these  works  I  am  referring  to  of  the  company 
were  erected  in  1867.    Now  there  maybe  some 
difficulty  about  the  construction  of  that  clause  if 
it  has,  as  I  think  it  has  not,  any  application  to 
the  case  before  us,  because  the  company  has  pur- 
chased all    the  lands  and  houses  to  which  that 
passage  formed  an  access,  ''and  through  which 
any  public  right  of  way  to  any  place  beyond  the 
same  lands  and  houses  does  not  exist."    It  has  no 
access, '  excepting    only  the   access  which  might 
formerly  have  been  from  the  north  side  of  the 
plaintiflTs  house,  which  has  long  since  ceased  to 
exist,  and  I  think  that  clause  has  no  application 
whatever  to  the  case  before  us.      Then  what  have 
the  company  done?    It  appears  by  the  evidence 
that  the  company  stoppea  up  and  appropriated 
Ldttle  Conduit  Phice.     A  gate  was  erected  at  the 
southern  end  for  the  use  of  the  contractors,  and  a 
hoarding  and  gate  were  erected,  and  intended  to, 
and  did,  preclude  all  ingress  to  the  passage  or 
place  by  the   public,  who  were  thereoy  in  fact 
excluded  therefrom,  and  no  persons  have  since 
used,  or  claimed  to  use  the  passage.    Then  the 
case  of  Uie  plaintiff  is,  that  being  one  of   the 
poblic,  and  having  a  right  to  use  and  to  resort  to 
this  highway,  he  has  done  so  ever  since  he  became 
the  tenant,  and  his  predecessor,  for  many  years 
before   that,  had   resorted  to   the  highway  for 
the    purposes   which    he    has    mentioned.      It 
is    quite    clear,    therefore,    that   that    is   purely 
an   accident  not  at  all  necessary  to  the  enjoy- 
ment of   his  property.      That  he  has,  in  fact, 
tamed  his  waggons,  cannot,  of  course,  give  him  a 
right  against  the  persons  who  were  the  owners  of 
the  soil  enclosed  by  the  gate,  nor  that  he  cannot 
take  in  ladders  and  scaffolding  poles  as  long  as  he 
oonld  when  there  was  the  opportunity  of  turning 
the  further  ends  into  this  highway,    i  cannot  say 
I  am  greatly  impressed  by  that,  oecause  I  have 
no  doubt  that,  with  ver^r  simple  contrivances, 
scaffolding  poles  of  any  size  might  be  got  into 
Ids  premises.    It  would  require  some  alteration, 
no  aoubt ;  they  could  not  be  got  in  vertically  or 
borizontidly,  but  they  might,  by  putting  them  at 
a  different  angle,  easily  be  taken  into  his  premises. 
The  inconvemenoe  which  he  complains  of  in  that 
respect,  does  not  seem  to  me  to  be  very  great,  but 
eyen  if  it  were  greater,  it  would  not  influence  my 
jndgmenti  and  I  do  not  think  it  ought  to  be 
attfliided  to  on  this  occasion,  because  if  the  railway 


company  have  only  done  what  they  had  a  ri^ht  to 
do,  though  the  consequences  of  it  may  be  incon- 
venient to  the  plaintiff,  that  is  no  reason  why  he 
should  assert  a  right  over  that  which  I  regard 
as  their  property.    Then  the  railway  company 
have  done    tnis,  resorting  to  the  powers  whicn 
the  Act  of    Parliament  contains,  which  enable 
them  to  lease  such  part  of  the  land  as — when 
the  railway  is  constructed,  and  experience   has 
satisfied   them  what  land  they  presently  want 
for    the    purposes    of    their    undertaking — they 
have    no  present  occasion  for.    Having  regara, 
as  the  Act  of  Parliament  says,  to  the  populous 
nature  of   the  noighbourhood,  it  was  obviously 
convenient  that  they  should  have  the  power  to 
lease  and  make  a  profit  by  that  means  of  the  land 
they  had  taken,  and  which  they  did  not  presently 
want.    That  is  what  they  have  done,  but,  as  the 
evidence  shows,  they  have  done  that  contemplating 
the  possibility  that  at  some  future  day  they  may 
have  occasion  for  purposes  of  necessity  for  the 
land  which  they  now  aemise  on  lease.    They  re- 
serve to  themselves  the  power  of  revoking  those 
leases,  and  upon  terms  which  are  contemplated  in 
the  reservation,    getting    back   again   the  land, 
which  for  the  present  they  lease  to  the  lessee.    In 
my  opinion  the  court  has  no  right  in  the  world  to 
interefere  with  the  use  which  the  railway  company 
have  made  of  this  land.    To  call  this  a  highway, 
which,  since  the  year  1867  has  ceased  to  be  a  high- 
way, is   to  abuse  the  language  which  is  to  be 
applied  to  it.    To  say  that  it  can  form  an  access 
to  the  plaintiff's  premises  is  directly  at  variance 
with  the  plain  facts  of  the  case,  for  there  can  be  no 
access  unless  you  can  penetrate  through  the  rail- 
way.   The  northern  ^nd  has  been  entirely  blocked 
up  and  destroyed,  and  there  can  be  no  access  to 
that  part  which  remained,  if  anything  did  remain, 
as  a  highway.    But,  as  I  have  said,  in  my  opinion 
the  Act  of  Parliament  authorised  the    railway 
company  to  acquire  and  take  possession  of  the 
highway  called  Little  Conduit-place ;  they  did  most 
effectually  acquire  and  take  possession  of  it,  and 
they  are  the  rightful  owners  of  it.    It  is  unneces- 
sary for  me  to  express  that  which  I  very  sincerely 
feel,  a  regret  that  the  parties  should  be  engaged 
in  a  litigation  of  this  sort,  which,  from  what  I 
have  said,    I   think    is  unfounded  on  the  part 
of   the    plaintiff,   and  which  is  wholly  useless, 
as    appears  by  the  correspondence.      A  certain 
portion  of  good  sense  which  does   not  seem  to 
nave   have  prevailed   in   this   case,  would  have 
prevented  tne  raising  of  this  question  between 
neighbours  and  persons  engaged  in  the  same  kind 
of  business.    I  think  the  offer  that  was  made  to 
arrange  the  contemplated  building  so  as  to  give  to 
the  pGbintiff  all  the  convenience  he  require^  upon 
his  consenting  to  pay  a  nominal  rent,  it  is  greatly 
to  be  regretted  was  not  accepted ;  but  with  that  1 
have  nothing  to  do,  except  that  I  am  bound  to 
express,  which  I  cannot  help  doing,  my  regret  that 
there  should  be  such  a  question ;  but  upon  the 
construction  of  the  Act  of  Parliament,  upon  the 
right  of  the  railway  company  to  acquire,  possess^ 
and  retain  that  which  was  once  a  ni^hway,  and 
which  has  by  law  ceased  to  be  a  highway  and 
become  the  property  of  the  company,  I  have  no 
doubt.    I  have  no  doubt  that  in  the  year  1867» 
when  they  put  up  that  door  or  gate,  they  mighty 
if  they  had  thought  fit,  have  built  a  solid  wall 
along  it,  and  that  they  hair^  ^t^\»  \Xv^  ^!«s&!bTv^g2^ 
to  £  so  no^.    \  ^kAx[!iBM|  ^SDtec^cn^  VSw^^  'Oosss^^  'S^ 
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no  foundation  whatever  upon  which  the  plaintiffs 
application  for  an  injunction  can  be  sustained,  and 
Imust,  therefore,  refuse  it. 

Solicitors  for  the  plaintiffs,  Lee,  Pemhcrton,  and 
Jleeves. 

Solicitors  for  the  defendants,  Field  and  Co, 


V.  c.  wicjusvs'  coiraT. 

Beported  by  Edwa&d  Wihslow,  Esq.,  Barrister-ai-Law. 


Mondaij,  May  27, 1872. 
Habbis  v.  Du  Pasquieb. 

WiU — Charltahle  legacies — Uncertainty — Life  estate 

by  impliccUion. 
A  testaior,  after  making  certain  dispositions  of  part 
of  his  property,  proceeded  a^  follows:    **  On  tlie 
death  or  marriage  of  my  wife,  which  sluUl  first 
happen,  I  direct  my  trustees  to  pay  the  following 
legacies  free  of  duty :    To  the  Cancer  HospUcu^ 
lOOZ. ;    to  the  Brompton  Hospital  for  Diseases  of 
tlie   Chest,  lOOZ. ;    to  tJie  BiglU  Hon,  the  Lord 
Mayor  of  Dublin  for  tlie  titne  being,  1001.,  for  such 
objects  as  Its  shall  deem  most  deserving ;   to  the 
Blind  Asylum,  New  Kent-road,  London,  lOOZ. ;  to 
Mrs.  Gladstone,  of  No.  11,  Carlton  House-terrace, 
to  be  applied  as  site  thinks  proper  in  charity,  200L, 
to  be  cotisidered  as  coming  to  lier  from  Jier  corre- 
spondent  *Nemo*;   and  the  residue  I  bequeath  to 
my  trustees  for  such  objects  as  tliey  consider  de- 
serving, wlietlier  in  increase  of  the  before-men- 
tioned ones,  or  othetncise." 
Held,  that  the  gift  of  residue  and  the  legacy  to  the 
Lord  Mayor  of  Dublin  failed,  tJte  first  for  un- 
certainty, tJie  second  as  iwt  being  a  good  charitable 
gift ;  tluU  the  other  legacies  were  good  cJiaritable 
gifts,  aiMl  were  to  take  effect  after  tlie  dealh  or 
marriage  of  the  testcUor^s  widow,  and  tliat  she  teas 
not  eyititled  to  a  life  estate  by  implication  in  tJiem. 
Tms  suit  which  was  instituted  for  the  adminis- 
tration of  the  estate  of  Thomas  Hyland,  now  came 
on  for  further  consideration  upon  a  question  as  to 
the  validitv  of  certain  charitable  legacies. 

The  will  was  dated  the  18th  March,  1868,  and 
by  it  the  testator,  after  appointing  trustees  and 
making  provision  for  his  wife,  directed  his  trustees, 
on  the  death  or  marriage  of  his  wife,  to  pay  the 
following  legacies  free  of  duty. 

To  the  Canoer  Hospital  1001.,  to  the  Brompton  Hos- 
pital for  Diseases  of  the  Chest,  1002. ;  to  the  Right  Hon. 
the  Lord  Mayor  of  Dablin  for  the  time  being,  1002., 
for  such  objects  as  he  shall  deem  most  deserving ;  to  the 
Blind  Asylam,  New  Kent-road,  1001. ;  to  Mr^.  Qladstone, 
of  No.  11,  Carl  ton-hoose- terrace,  to  be  applied  as  she 
thinks  proper  in  charity,  200^.,  to  be  considered  as 
ooming  from  her  correspondent  '*  Nemo,"  and  the  residae 
of  my  estate  I  bequeath  to  my  trustees  for  such  objects 
as  they  consider  deserring,  whether  in  increase  of  the 
before-mentioned  ones  or  otherwise,  and  I  empower  my 
tmstees  to  make  arrangements  with  the  tenants  as  to  the 
repair  of  certain  houses. 

The    testator    died   possessed    of   considerable 
pure  and  some  impure  personal  estate. 

Greene,  Q.C.  and  Grdlwm  Hastings,  for  the 
plaintiffs,  the  trustees,  submitted  the  question  to 
the  court. 

Karslake,  Q.C.  and  Tremlett,  for  the  testator's 
widow,  contended  that  the  gift  to  the  Lord  Mayor 
of  Dublin  and  the  residuary  gift  were  void,  the 
first  as  not  being  given  for  charitable  objects,  and 
the  second  for  uncertainty.  They  further  con- 
tended  that  the  widow  was  entitled,  by  impWcalvoTi, 


to  a  life  estate  in  all  the  chsritable  gifts  wlucb 
were  postponed  until  after  her  death.  Tfaej 
cited — 

Humphrtys  t.  Bumphrcys^  L.  Bep.  4  Eq.  475 ;  15L.I 

Bep.  N.  a  557 ; 
Boe  T.  Bendale,  5  Burr.  2606 ; 
Bs  Blake's  Tnuis,  L.  Bep.  3  Eq.  799 ;  16  L.  T.  B^. 

N.  S.  279 ; 
Be  Thomson's  Trusts,  L.  Bep.  11  £q.  146;  2SI»T. 

Bep.  N.  S.  693; 
Buckle  T.  Bristow,  11  L.  T.  Bep.  N.  S.  265 ;  l9JwL, 

N.  S.  1095 ; 
Wood  T.  Corporation  of  QVovuossUr,  1 H.  I«.  Gb&  VL 

Hemming,  for  the  Crown,  argued  upon  tbe  pn>- 
visions  in  the  will  against  the  impbed  life  crititfr 
to  the  widow. 

Karslake,  Q.C  in  reply. 

The  Yice-Chancsllor. — I  consider  that  the  gBt 
to  the  Lord  Ulayor  of  Dublin  fails,  as  it  appem  to 
me  too  strong  an  implication  of  intention  to  sj 
that  the  le^^acr  is  given  for  charitable  objects.  The 
other  charitable  legacies  are  good,  and  moslbe 
paid  at  the  time  specified,  but  not  before.  Ab  to 
the  contention  that  the  testator^s  "widow  takes  kj 
implication  a  life  estate  in  the  gift  to  tbe  charitia, 
I  do  not  think  it  can  be  sustained.  The  aotbati- 
ties  on  the  subject  are  to  be  found  in  a  case  befot 
the  late  Master  of  the  Bolls  for  Ireland  {James  t. 
Shannon,  L.  Bep.  2  Jr.  Eq.  118),  where  the  qos- 
tion  was  very  fully  and  carefully  discussed,  mi 
they  all  appear  to  bear  me  out  in  the  view  I  baft 
taken.  The  residuary  gift  fails  altogether,  on  ikt 
ground  of  uncertainty. 

Solicitors:  Du  Pasquier,  Tremlett,  and  EarSs 
Holt ;  Baven  and  BrcuUey. 


COiraT  OF  QUEBVS  BEHGS. 

Beported  by  J.  Shortt and  M.  W.  iffrirgTT-t*^  tgiw, 

BarriBten-At-Law. 


Second  Coubt. 

Wednesday,  April  24»  1872. 

CuLLEX  (app.)  r.  Trihble  (resp.). 

Summary  jurisdiction  by  implication — Prarisims 
in  respect  of  such  jurisdiction — 32  ^*  33  Vid^ 
c.  70. 

Tlio  Contagious  Diseases  {Animals)  Ad  1S69  {2Stf 
33  Vict.  c.  70)  contains  no  express  wards  girifsj 
summary  jurisdiction  to  justices  to  eonnet  fir 
tlie  offences  created  thereby;  but,  by  sed.  57, s 
person  doing  a  certain  thing  is  to  be  aee^ned  guSt§ 
of  an  offence,  **  unless  he  shows,  to  the  satisfaditm 
of  tlie  justices  before  whom  he  is  charged^  that  ht 
did  not  know,"  Sfc. ;  and,  "  in  case  of  a  oomns 
tion  for  an  offence  under  this  section,  no  eomamh 
salion  shaU  oe  payable,"  ^*c. ;  by  sect.  103, "  (m>"7 
person  ads  in  contravention  of  or  is  guiUy  of  sm 
offence  against  this  Act ,  .  .  he  shall  for  every  smdi 
cffencebeliable .  ,  .  to apenalty  not  exceeding ^ilir 
by  sect.  107,  "  in  proceedings  before  justices  vmif 
this  Act,  any  raUway  compaaiy  or  other  hodycof' 
porate  may  appear  by  any  member ;"  and  by  Mci 
108,  an  appeal  to  quarter  sessions  is  aicfs  (^ 
anu  party  wio  **  feels  aggrieved  by  the  dismism^ 
of  his  complaint  by  justices,  or  by  any  defermisS' 
tion  or  adjudication  of  justices  with  resped  ioMf 
penalty  or  forfeiture  under  this  Ad^  «ipoii  eertsis 
coivdUions  mentioned : 

Htld,  thoi  iJiese  provisions  impliedly  gave  ioyi^ 
tices  summary  jurisdiction  to  easmd  Jfbr  ii§MS 
\      uwder  ^e  A.ct. 
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Barnes  (app.)  v.  Ackeotd  (reap.). 


[Q.B. 


This  was  a  case  stated  under  the  12  and  13  Yict. 
c.  45,  8. 11,  on  appeal  to  the  quarter  sessions. 

An  information  was  laid  against  the  appellant, 
charging  him  with  having  exposed  in  a  certain 
market,  the  same  being  a  public  place  where 
animals  are  commonly  exposed  for  sale,  four 
bollocks  affected  with  a  certain  contagious  and 
infectious  disease,  to  wit,  the  foot-and-mouth 
disease,  contrary  to  the  Contagious  Diseases 
(Animals)  Act  1869  (32  &  33  Vict.  c.  70),  s.  57. 

On  the  hearing  at  petty  sessions,  it  was  objected 
on  behalf  of  the  appellant  that  the  justices  had 
no  jurisdiction  under  the  Act  to  convict  in  a  sum- 
znary  manner  for  the  offence  charged. 

The  justices  overruled  the  objection,  and  con- 
Ticted  the  appellant  of  the  offence,  and  adjudged 
him  to  pay  £20  penalty  and  costs,  the  conviction 
being  drawn  in  the  form  I.  given  in  the  schedule 
to  11  &  12  Vict.  c.  43.  Against  this  conviction 
an  appeal  was  lodged  at  the  quarter  sessions  under 
sect.  108  of  the  Act  of  1869,  out  the  hearing  was 
lespited  irom  time  to  time  until  the  opinion  of  this 
court  could  be  taken  upon  the  case. 

The  question  for  tne  court  was  whether  the 
justices  nad  jurisdiction  within  the  Act ;  if  the 
court  was  of  opinion  in  the  affirmative,  the  appeal 
iras  to  be  remitted  to  the  quarter  sessions  to  be 
heard  on  the  merits. 

By  section  57  of  the  Contagious  Diseases  (Ani- 
mals) Act  1869  (32  &  33  Vict.  cap.  70). 

If  any  person  exposes  in  a  market  or  fair,  or  other 
public  pktce  where  horses  or  animals  are  commonly 
exposed  for  sale,  or  exposes  for  sale  in  any  sale-yard, 
whether  public  or  private,  or  places  in  a  fair  or  other 
place  adjacent  to  or  connected  with  a  market  or  fair,  or 
where  horses  or  animals  are  commonly  placed  before 
exposure  for  sale,  or  sends  or  causes  to  he  carried  on 
a  railway,  or  on  a  canal,  river,  or  other  inland  navicration, 
or  on  a  coasting  vessel,  or  carries,  leads,  or  driYes, 
or  causes  to  be  carried,  led,  or  driven,  on  a  highway 
or  thoroughfare,  any  horse  or  animal  affected  with  a 
oontagions  or  infections  disease,  he  shall   be  deemed 

Sdlty  of  an  offence  against  this  Act,  unless  he  shows  to 
e  satisfaction  of  the  justices  before  whom  he  is 
charged  that  he  did  not  know  of  the  same  being  so 
affected,  and  that  he  could  not  with  reasonable  diligence, 
have  obtained  such  knowledge.  ...  In  case  of  a 
oonviotion  for  an  offence  under  this  section,  no  compensa- 
tion shall  be  payable  in  respect  of  any  animal  slaughtered 
under  this  section. 

By  sect.  103 : 

If  any  person  acts  in  contrayention  of,  or  is  guilty  of 
any  offence  against  this  Act,  or  any  order  or  regulation 
BUKle  by  the  Privy  Council,  or  a  local  authori^  in 
porsnanoe  of  this  Act,  he  shall  for  every  such  offence 
(except  as  otherwise  provided  in  this  Act,  and  except 
where  a  less  penalty  is  provided  in  any  such  order  or 
zegolatien)  be  liable  to  a  penalty  not  exceeding  twenty 
pounds. 

By  sect.  107 : 

In  proceedings  before  justices  under  this  Act,  any 
xailway  company  or  other  body  corporate  may  appear 
by  any  member  of  their  board  of  directors  or  council,  or 
by  any  officer  authorised  in  writing  under  the  hand  of 
any  director  or  member  of  the  council  of  the  company 
or  body. 

By  sect.  108 : 

If  anj  pari^  feels  aggrieved  by  the  dismissal  of  his 
eomplamt  by  justices,  or  by  any  determination  or  adjndi* 
oation  of  justices  with  respect  to  any  penalty  or  forfeiture 
under  this  Act,  he  may  appeal  therefrom,  subject  to  the 
ooaditionfl  and  regulations  following : 

1.  The  appeal  shall  be  made  to  some  court  of  ^enenl 
or  quarter  sessions  for  the  county  or  place  in  which  the 
eanee  of  appeal  has  arisen,  holdea  not  less  than  fifteen 
daffy  and  not  more  than  four  months,  after  the  decision  of 
the  Jnstieee. 


2.  The  appellant  shall,  within  three  days  after  the 
cause  of  appeal  has  arisen,  give  notice  to  the  derk  of  the 

Setty  sessional  division  for  which  the  justices  act,  whose 
ecision  is  appealed  from,  of  his  intention  to  appeal,  and 
of  the  grounds  thereof. 

3.  The  appellant  shall,  immediately  after  such  notice, 
enter  into  a  recognisance  before  a  justice  of  the  peace, 
with  two  sufficient  sureties,  conditioned  personally  to  try 
such  appeal,  and  to  abide  the  judgment  of  the  court 
thereon,  and  to  pay  such  costs  as  may  be  awarded  by  the 
court. 

4.  The  court  may  adjourn  the  appeal,  and  may  make 
such  order  thereon  as  they  think  just. 

But  nothing  in  this  section  re8i)ecting  appeals  shall 
affect  any  ens^ment  relative  to  appeals  in  cases  of  sum. 
maiy  convictions  or  adjudications  in  the  city  of  London, 
or  the  metropolitan  police  district. 

By  sect.  109 : 

For  the  purposes  of  proceedings  under  this  Act,  or  any 
order  of  tiie  Privy  Council  or  order  or  regulation  of  a 
local  authority  thereunder,  every  offence  against  this  Act 
or  any  such  order  or  regulation  shall  be  deemed  to  have 
been  committed,  and  every  cause  of  complaint  under 
this  Act  or  any  such  order  or  regulation,  shiJl  be  deemed 
to  have  arisen,  either  in  the  place  in  which  tiie  same 
actually  was  committed  or  arose,  or  in  any  place' in  which 
the  person  who  charged  or  complained  against  h^pens 
to  be. 

AsphwUf  Q.C.,  for  the  appellant,  contended  that 
inasmuch  as  no  summary  jurisdiction  was  expressly 
given  to  j'ustices  by  the  Act,  it  could  not  oe  im- 
plied from  its  provisions.  The  remedy  against  a 
breach  of  the  Act  was  therefore  only  by  indict- 
ment or  by  action  for  the  penalties  imposed. 

Tort,  Q.C.,  for  the  respondent,  argfued  that  the 
sections  above  set  out  could  apply  only  to  a  sum- 
mary j'urisdiction ;  that  it  was  sufficient  if  by  ob- 
vious implication  the  Legislature  intended  to  pro- 
vide such  a  mode  of  procedure ;  and  that  it  was  the 
conclusion'so  to  grant  jurisdiction  was  irresistible 
from  the  whole  tenour  of  the  Act. 

The  CouKT  (Blackburn,  Hannen,  and  Quain,  JJ.), 
considered  that  the  statute,  hj  its  various  sections, 
impliedly  gave  summary  jurisdiction  to  the  jus- 
tices against  offences  mentioned  therein,  although 
the  Act  was  imperfectly  drawn,  and  its  language 
was  obscure. 

Judgment  for  respondent. 

Attorneys  for  appellant,  Oregory,  Bowcliffe,. 
and  Co. 

Attorneys  for  respondent,  B,  M,  and  F.  Lowe. 


Saturday,  April  27,  1872. 

Second  Coukt. 

Baknes  (app.)  V.  AcKBOTD  (resp.) 

Nuisance — Black  smoke  —  Occupiers  —  Nuisances- 
Bemoval  Acts  1855  and  lS60^banitary  Act  1866. 

Tlie  respondents,  who  were  occupiers  of  miUs  which 
were  used  as  a  manufacto^*y,  and  not  as  a  private 
dwelling  house,  were  summoned  before  jicstices 
under  the  Sanitary  Act  1866,  cmd  the  Nuisances 
Benwvcd  Acts  incoiporoUed  therewith,  for  sending 
forth  from  one  of  their  chimneys  hloiac  smoke  m 
such  miantity  as  to  be  a  nuisance.  It  was  proved 
tliat  during  one  hour  tlie  smoke  from  this  chimney 
was  a  nuisance ;  but,  no  evidence  being  given  as 
to  the  persons  who  were  in  charge  of  the  fumoMs 
which  sent  tlie  smoke  up  the  chimney,  tlie  justices 
discharged  tlie  summons : 

Held,  tliat  tlie  respondents  were  the  proper  persofis 
against  whom  proceedings  slwidd  be  talcen,  Tfut 
that    the  justices    slwtdd   inquire    wJieiher    ^ 
nuisance  was  likely  to  TecuT,  ot  io  >>^  t^^^ote^i 
hefore  they  made  au  OTdw  of  a\ial<irst^«<v\. 
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Babmes  (app.)  V.  AcKBOTD  (reap.). 


[Q-B. 


The  following  case  was  stated  for  the  opinion  o^ 
the  Court  of  Qacen*8  Bench  under  the  provisions 
of  20  &  21  Vict.  c.  43,  by  two  of  Her  Majesty's 
justices  of  the  peace  acting  in  and  for  the  West 
Aiding  of  the  county  of  York. 

By  the  14th  section  of  the  Sanitary  Act  1866 
(29  &  30  Vict.  c.  90,  part  2nd),  it  is  amongst  other 
things  enacted  that  the  expression  "  Nuisances 
Bemoyal  Act "  shall  mean  the  Acts  passed  in  the 
reign  of  Her  present  Majesty  in  the  years  follow- 
ing, that  is  to  say,  one  in  the  session  of  the  18  &  19 
Vict.  c.  121 ;  the  other  in  the  session  of  the 
23  &  24  Yict.  c  77,  as  amended  by  the  second 
part  of  this  Act,  and  this  part  shall  be  considered 
as  one  with  the  said  Acts. 

By  the  19th  section  of  the  said  Act  it  is  enacted 
that  the  word  "  nuisances,**  under  the  "  Nuisances 
BemoTal  Acts,"  shall  include  inter  aliOf  "any 
fireplace  or  furnace  which  does  not  as  fsr  as  prac- 
ticable consume  the  smoke  arising  from  the  com- 
bustible used  in  such  fireplace  or  furnace,  and  is 
used  within  the  district  of  a  nuisance  authority  for 
working  engines  by  steam,  or  in  any  mill,  factory, 
dyehouse,  brewery,  bakehouse,  or  gasworks,  or  m 
any  manufactory  or  trade  process  whatsoever; 
any  chimney  (not  being  the  cnimney  of  a  private 
dwelling-house)  sending  forth  black  smoke  m  such 
quantity  as  to  be  a  nuisance.** 

A  summons  was  issued  under  the  hand  and  seal 
of  John  Waterhouse,  Esq.,  a  justice  of  the  peace 
acting  in  and  for  the  West  Biding  of  the  county  of 
York,  by  the  appellant,  who  is  an  inhabitant  of 
Sowerby  Bridge,  in  the  parish  of  Halifax,  in  the 
West  Biding  of  the  county  of  York,  which  was 
duly  served  upon  the  respondents ;  and  which  said 
summons  was  in  the  words  and  figures  following 
— "  To  Messrs.  James  Ackrojd  and  Son,  Limited, 
of   Skircoat,  in  the  said  nding,   manufacturers. 
Whereas  information  has  this  day  been  made  be- 
fore the  undersigned,  one  of  Her  Majesty's  justices 
of  the  peace  in  and  for  the  said  West  Biding  of  the 
county  of  York,  by  one  John  Barnes,  an  inhabi- 
tant of  the  parish  of  Halifax  in  the  said  riding,  for 
that  you  on  the  16th  Dec.  inst.,  at  the  township  of 
Skircoat,  in  the  said  parish,  in  the  riding  afore- 
said, unlawfully  did  send  forth  black  smoke  from  a 
certain  chinmey    belonging  to  certain  premises 
there,  called  Copley  Mills,  belonging  to  you  (not 
being  the  chimney  of  a  private  dwelling-house),  in 
such  quantity  as  to  be  a  nuisance,  contrary  to  the 
statute  in  such  case  made  and  provided :    These 
are  therefore  to  command  you  m  Her  Majesty *s 
name  to  be  and  appear  on   Saturday,  the  30th 
Dec.  inst.,  at  eleven  o'clock  in  the  forenoon,  at  the 
West  Biding  Court  House,  in  Hali&x,  in  the  said 
riding,  before  such  justices  of  the  peace  for  the 
said  riding  as  may  then  be  there,  to  answer  to  the 
said  information,  and  to  be  further  dealt  with 
according  to  law.    Given  under  our  hand  and  seal 
this  26th  Dec.  1871,  at  Halifax,  in  the  said  Biding." 
The  summons  came  on  for  hearing  on  the  30th 
Dec.  last,  when  it  was  proved  on  the  behalf  of  the 
appellant  that  he  was  an  inhabitant  of  Sowerby 
Bridge,  in  the  said  parish  of  Hiilifax,  being  the 
pari£  within  which  the  said  mills  called  Copley 
Mills  are  situate ;  that  black  smoke  did  issue  from 
the  chimney  of  the  said  mills  on  the  day  in  ques- 
tion, at  different  intervals,  for  periods  of   time 
amounting  toother  to  seventeen  minutes  of  the 
one  hour  during  which  it  was  watched,  in  such 
qaantity  as  to  he  a  nuisance ;  that  Copley  Mills 
were  in  the  occupation  of  the  respoudeiila*,  «L\\d 


that  the  said  premises  were  used  as  a  manufiibciorft 
and  not  as  a  private  dwelling-house.  No  inquiry 
had  been  made  as  to  who  had  charge  of^  the 
furnaces  at  the  time  the  smoke  was  emitted,  or  ai 
to  the  description  of  furnaces  in  use  at  the  time, 
nor  had  any  order  been  theretofore  made  prohibit- 
ingthe  use  of  the  said  chimney. 

Upon  such  hearing  of  the  summons  no  attempt 
was  made  to  disprove  the  quantiW  of  black  smoke 
said  to  have  been  issuing  from  tne  mill  cbimnej, 
but  on  the  part  of  the  respondents  it  was  contended 
that  the  charge  could  not  be  maintaiiied  against 
the  respondents  upon  the  evidence,  and  that  it  wm 
the  justices'  dutv,  under  the  12th  section  of 
the  statute  18  &  19  Vict.  c.  121,  to  have  issued  a 
summons  requiring  the  person  by  whose  act, 
default,  permission,  or  simerance,  the  nuisance 
arose  or  continued,  or,  if  such  person  could  not 
be  found  or  ascertained,  the  owner  or  oocupier 
of  the  premises  on  which  the  noisanoe  aroie 
to  appear  before  them  in  petty  sessions  assem- 
bled at  their  usual  place  of  meeting,  and  that 
they  should  then  proceed  to  inquire  into  the 
said  complaint;  and  that,  as  there  was  no  eri- 
dence  betore  them  to  prove  who  was  in  charse 
of  the  furnaces  which  sent  the  black  smoke  up  the 
chimney,  they  had  summoned  the  wrong  persoo, 
and  that  the  occupier  could  not  be  charged  witk 
the  offence  of  committing  such  a  nuisance,  unlea 
it  had  been  first  shown  that  the  stoker,  enginttr, 
or  other  person  employed  at  the  respondents'  firft* 

§  laces  or  furnaces  could  not  be  found ;  and  havmg 
oubts  in  their  own  minds  as  to  the  oonstmction 
of  the  said  sect.  12  of  the  said  Act  18  A;  19  Vict 
c.  121,  the  justices  determined  to  dischai^the 
information  against  the  defendants,  but  decided 
to  grant  a  case  for  the  opinion  of  this  hononrabfe 
court. 

On  the  part  of  the  appellant  it  was  contended 
that  if  the  act  or  default  was  not  the  positive  act 
or  default  of  the  respondents,  yet  it  was  un- 
doubtedly with  their  (the  respondents')  permiaaiaB 
or  sufferance  that  the  nuisance  arose  and  ooo- 
tinued ;  for,  they  being  the  occupiers  of  the  pre- 
mises, no  person,  as  long  as  they  continaea  m 
such  occupation,  could  do  such  acts  withont  their 
permission  or  sufferance.  And  it  was  further 
argued  that  the  respondents  were  responsible  for 
the  acts  and  defaults  of  their  servants  in  this 
respect,  and  more  particularly  so  as  the  proceed- 
ing was  not  for  the  recovery  of  penalties,  b«t 
merely  a  civil  proceeding  against  the  respondent! 
for  an  order  for  abatement  of  the  nuisanoe  re- 
ferred to. 

The  justices,  therefore,  respectfhllT  asked  the 
opinion  of  this  honourable  court  whether  thej 
ought,  upon  the  evidence  laid  before  them  hj  the 
respondents,  to  have  made  the  order  for  abate- 
ment applied  for.    If  the  court  be  of  opipioo  in 
the  affirmative,  they  would  be  ready  to  issue  a 
fresh  summons,  and  hear  the  complaint  de  no€0, 
Wlntyrcy  Q.C.,  for  appellant.  —  This  was  eri- 
dence  upon  which  the  justices  ought  to  have  made 
the  order  applied  for.   JBy  secL  12  of  the  Nuisanoes 
Removal  Act  1855,  upon  complaint  to  a  justice 
by  a  local  authority  concerning  a  nuisance,  **wA 
justice  shall  thereupon  issue  a  sommons  I'equinnK 
the  person  by  whose  act,  de&nlt,  permission,  or  8a^ 
ferance  the  nuisance  arises  or  ooatjimes,  or,  if  aadi 
I  person  cannot  be  found  or  ascertained,  the  ovair 
I  or  occupier  of  the  premises  on  which  the  nunanee 
\  «x\%^>\Q  ^^^^ear  before  any  two  jostioeB  in  pt^ 
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sessions  assembled  at  their  usual  place  of  meeting, 
who  shall  proceed  to  inquire  into  the  said  com- 
plaint; ana  if  it  be  proved  to  their  satisfaction 
that  the  nuisance  exists,  or  did  exist  at  the  time 
when  the  notice  was  given,  or,  if  removed  or  dis- 
continued since  the  notice  was  given,  that  it  is 
likely  to  recur  or  to  be  repeated,  the  justices  shall 
make  an  order  in  writing  under  their  hands  and 
seals  on  such  person,  owner,  or  occupier  for  the 
abatement  or  oiscontinuance  and  prohibition  of 
the  nuisance  at  hereinafter  mentioned,  and  shall 
also  make  an  order  for  the  payment  of  all  costs 
incurred  up  to  the  time  of  hearing  or  making  the 
order  for  aoatement  or  discontinuance  or  prohibi- 
tion of  the  nuisance."  By  sect.  13  of  the  Nuisances 
Removal  Act  1860,  "upon  complaint  before  a 
justice  of  the  peace  by  any  inhabitant  of  any 
parish  or  place  of  the  existence  of  any  nuisance 
on  any  private  premises  in  the  same  parish  or 
place,  such  justice  shall  issue  a  summons  requiring 
the  person  by  whose  act,  default,  permission  or 
sufferance  the  nuisance  arises,  or,  if  such  person 
cannot  be  found  or  ascertained,  the  owner  or  occu- 
pier of  the  premises  on  which  the  nuisance  arises, 
to  appear  oefore  two  justices  in  petty  sessions 
asBemoled  at  their  usual  place  of  meeting,  who 
shall  proceed  to  inauire  into  the  said  complaint, 
and  act  in  relation  tnereto  as  in  cases  where  com- 
plaint is  made  by  a  local  authority  under  sect.  12 
of  the  said  Nuisances  Removal  Act,  1855,  and  as 
if  the  person  making  the  complaint  were  such 
local  authority."    [Stopped  by  the  court.] 

F.  M,  White  for  respondents. — The  nuisances 
enumerated  in  sect.  19  of  t^he  Act  of  1866  are 
merely  an  extension  of  those  mentioned  in  sect.  8 
of  the  Act  of  1855,  and  must  be  subject  to  the 
provisions  of  the  earlier  Acts.  The  person  by 
whose  act  or  default  this  chimney  was  a  nuisance 
must  have  been  either  the  builder  of  the  chinmey 
or  the  person  who  lighted  the  fire:  They  ought 
both  to  have  been  summoned  before  the  justices' 
jurisdiction  to  make  an  order  against  the  respon- 
dents' arose. 

Blackburn,  J. — I  think  there  can  be  no  doubt 
that  the  magistrates  have  here  made  a  mistake  in 
the  application  of  the  law.  The  masters  who 
authorised  and  directed  their  servants  to  light  the 
fires  which  caused  the  smoke  are  the  persons  pro- 
perly liable  to  these  proceedings ;  but  the  justices 
should  have  inquirea,  under  sect.  12  of  the  Act  of 
1855,  whether  tne  nuisance  was  likely  to  recui*  or 
to  be  repeated ;  and  if  satisfied  that  it  was,  they 
should  have  made  an  order  for  the  abatement  on 
the  respondents.  They  had  better  now  hear  a 
fresh  complaint. 

Mellob,  J.,  concurred. 

Judgment  for  appellants. 

Attorneys  for  appellant,  Chester  and  Urquhart, 
Attorneys  for  respondent,  Bower  and  Cotton. 


Satwrday,  ApHl  27, 1872. 
Second  Court. 

Dann  (app.)  v.  Manby  (resp.) 

Meiropoldian  police — County  jtutices — District  riot 
aanffned  topoUce  court — 21 1*  22  Vict,  c,  73,  s,  6. 

^!%0  respondent  was  charged  before  justices  of  the 
eouniy  of  Kent,  sitting  at  Dartford,  out  of  the 
metropolitan  police  district,  with  cormnittvng  an 
qfenee  under  2^3  Vict,  c,  47,  s.  54,  ai  BexUnf, 
which  is  a  place  within  f'  >  metropolitan  police 
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district,  not  assigned  to  any  of  {he  police  courts  of 

the  inetropolis. 
Held,  affirming  the  opinion  of  the  justices,  that  tlicy 

had  no  jurisdiction  to  try  the  offence. 
At  a  petty  session  holden  at  Dartford,  in  and  for 
the  upper  petty  sessional  division  of  the  Lathe  of 
Sutton-at-Hone,  in  the  county  of  Kent,  on  the 
4th  Nov.  1871,  before  four  of  Her  Majesty's 
justices  of  the  peace  in  and  for  the  said  county, 
the  information  and  complaint  hereinafter  particu- 
larly specified  of  Thomas  Dann,  of  Bexley,  Kent 
(hereinafter  called  the  appellant),  against  Robert 
Manby,  then  residing  at  20,  Manor-gardens, 
Chelsea  (hereinafter  called  the  respondent),  came 
on  to  be  heard  at  such  petty  session  holden  at 
Dartford  aforesaid,  pursuant  to  a  summons  which 
had  been  issued  upon  such  information,  which 
charged  the  respondent  with  having,  on  the  25th 
Oct.  then  last  past,  used  threatening,  abusive,  or 
insulting  words  or  behaviour,  with  intent  to  pro- 
voke a  breach  of  the  peace,  or  whereby  a  breach  of 
the  peace  might  be  occasioned. 

The  offence  charged  is  one  of  many  offences 
created  by  the  5kh  section  of  2  &  3  Vict.  c.  47, 
clause  13,  and  is  limited  to  the  commission  of 
such  offence  in  any  thoroughfare  within  the  limits 
of  the  metropolitan  police  district;  and  the  evi- 
dence of  the  appellant  and  his  witnesses  proved,  to 
the  satisfaction  of  the  justices,  that  the  respondent 
had  committed  the  offence  so  created  and  charged 
against  him. 

Thev  nevertheless  doubted  whether  they  had 
jurisdiction  to  convict,  and  therefore  declined  to 
do  so,  and  dismissed  the  complaint. 

The  appellant  being  dissatisfied  with  such  deter- 
mination, as  being  erroneous  in  law,  applied  to  the 
justices  in  writing,  within  three  days  afler  such 
determination,  to  state  and  sign  a  case  for  the 
opinion  of  the  Court  of  Queen's  Bench,  and  they, 
being  of  opinion  that  such  application  was  rea- 
sonable, stated  and  signed  the  following  case 
accordingly. 

As  before  stated,  they  were  perfectly  satisfied 
upon  the  facts  that  the  respondent  had  committed 
the  offence  charged  by  such  information ;  but  they 
thought  they  had  no  jurisdiction  to  convict,  and 
they  came  to  this  conclusion  upon  the  following 
grounds : 

The  place  where  the  offence  was  proved  to  have 
been  committed  was  at  Bexley;  but  Bexley, 
although  withirt  the  Metropolitan  Police  District, 
is  not  within  any  division  ot  such  district  assigned 
to  any  of  the  police-courts  of  the  metropolis. 

The  county  justices  for  the  petty  sessional 
division  within  which  BexJey  is  situated  do  not 
hold  any  petty  session  at  any  place  within  the 
Metropolitan  Police  District,  but  only  at  Dartford, 
which,  although  an  adjoining  parish  to  Bexley,  is 
not  within  the  limits  of  the  Metropolitan  Police 
District ;  and  upon  the  best  consideration  the 
justices  could  give  to  the  subject,  they  were  of 
opinion  that  the  county  justices  had  no  power, 
while  sitting  beyond  the  limits  of  the  Metro- 
pohtan  District,  to  convict  for  any  of  the 
offences  which  are  specially  created  by  the  statute 
2  &  3  Vict.  0.  47,  and  for  that  reason  they  declined 
to  convict. 

The  75th  section  of  2  A  3  Vict.  e.  47  defined 
the  word  "magistrate"  to  include,  not   only  a 
police  magistrate,  but  also  every  justice  acting 
for  any  i^   ot  \.Il^  llLb\jKiV^\a3a.  \^vaXstv^  ^'^ 
I  which  no  cout^  \mA  \*wsii  «^\»S^a^^\.  «»a.  \sm^ 
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on  the  grounds,  amongst  others,  that  it  was  con- 
traiy  to  law  to  lay  on  the  same  day  and  time 
nineteen  separate  informations,  and  to  issue  nine- 
teen separate  summonses,  and  make  nineteen 
separate  orders  with  nineteen  separate  sets  of  costs 
for  an  accumulated  penalty  upon  the  one  order. 

The  magistrates  overruled  the  olnections,  and  a 
case  for  the  opinion  of  the  Court  of  Queen's  Bench 
on  the  question  of  law  was  demanded,  but  refused ; 
and  on  the  magistrates  being  asked  to  give  their 
refusal  in  writing,  they  declined. 

The  justices  imposed  a  penalty  of  10«.  and  158. 
costs  upon  the  first  summons,  and  upon  each  of 
the  remaining  eighteen  summonses  a  penalty  of 
10 8.  and  168.  costs,  which  have  not  been  paid. 

B.  0.  WiUiama  showed  cause,  and  contended 
that  these  were  convictions  for  separate  offences, 
and  that  the  costs  were  in  the  discretion  of  the 
justices. 

Maule,  Q.C.  (with  him  F.  M.  White)  supported 
the  rule,  and  argued  that  one  conviction  only 
could  be  sustained,  that  there  was  one  continuous 
act  of  disobedience,  for  which  one  information  only 
could  be  laid.  Further,  that  the  chimney  itself, 
by  the  words  of  the  Act,  was  the  nuisance,  and 
that  a  special  provision  for  abating  such  a  nuisance 
was  given  in  the  Act. 

Blackburn,  J. — I  think  this  rule  must  be  dis- 
charged. The  Legislature,  in  passing  the  18  &  19 
Vict.  c.  121,  provided  for  cases  of  continuous 
nuisances,  and  by  sect.  14,  "  any  person  not  obey- 
ing the  said  order  for  abatement  shall,  if  he  fail 
to  satisfy  the  justices  that  he  has  used  all  due 
diligence  to  carry  out  such  order,  be  liable  for 
every  such  offence  to  a  penalty  of  not  more  than 
10*.  per  day  durine  his  default,  and  any  person 
knowingly  and  wilfully  acting  contrary  to  the 
said  order  of  prohibition  shall  be  liable  for  every 
such  offence  to  a  penalty  not  exceeding  20*.  per 
day  during  such  contrary  action ;  and  the  local 
authority  may,  under  the  powers  of  entry  given 
by  this  Act,  enter  the  premises  to  which  this  order 
relates,  and  remove  or  abate  the  nuisance  con- 
demned or  prohibited,  and  do  whatever  may  be 
necessary  in  execution  of  such  order,  and  charge 
the  cost  to  the  person  on  whom  the  order  is  made 
as  hereinafter  provided."  By  the  Sanitary  Act 
1866  (29  &  30  Vict.  c.  90),  s.  19,  the  subiect  of 
this  complaint  is  made  a  nuisance  within  the  ap- 

Slication  of  the  previous  Act  of  1855.  The  justices 
ere  have  properly  said  that  the  order  means  to 
prohibit  the  sending  forth  black  smoke.  Then  by 
the  I4th  section,  above  referred  to,  if  a  person  who 
has  not  obeyed  such  order  has  failed  to  show  that 
he  has  used  due  diligence  to  carry  out  such  order, 
he  has  disobeyed  the  order,  and  so  toties  quoties. 
Summonses  have  been  taken  out  in  respect  of  each 
of  a  number  of  days  on  which  such  order  was  dis- 
obeyed, and  the  justices  have  convicted  and  imposed 
penalties  on  each  summons.  This  is  said  to  have 
been  offensive,  and  to  have  multiplied  costs.  It 
appears  that  in  each  of  the  cases  the  justices 
had  a  discretion  to  allow  costs.  The  defendants 
seem  to  have  been  obstinate,  and  the  justices  seem 
to  have  thought  that  it  would  not  be  oppressive  to 
^ve  costs  in  each  case.  It  is  said  the  effect,  is  to 
mcrease  the  penalty  imposed,  and  that  may  be  so. 
The  justices  would,  I  tnink,  have  done  better  in 
their  discretion  if  they  had  left  it  for  the  Legisla- 
ture to  increase  the  penalty. 

Hankbn,  J. — I  am  of  the  same  opinion.    I  think 
it  is  a  repetition  of  the  offence  every  time  the 


chimn^  is  allowed  to  send  forth  black  smoke. 
The  effect  is  that,  on  each  occasion  they  let  fordi 
black  smoke  after  the  order  for  abating  was  made, 
a  distinct  offence  was  committed,  to  which  the 
penalty  was  attached. 

Rule  discharged  with  eotU. 

Attorneys  for  the  applicants.  Bower  and  Cott<m, 
for  F.  Juhb,  Halifax. 

Attorneys  for  the  justices  and  the  informer, 
Chester  and  Urquhad, 


Monday,  June  10, 1872. 

Beg.  v.  Bowell  (app.). 

Licence  for  sale  of  excisable  liquors — Jurisdiction  of 
justices — Discretion  of  justifies  to  refuit**  hWnc^— 
Cha/nge  of  tenant  after  general  sessions — ^9  Geo,  4^ 
c.  61,  s.  li. 
Hie  tenant  of  a  honse,  who  in  Sept.  1870  had 
obtained  a  licence  for  the  sale  of  ereistihls  liqvon, 
under  9  Geo,  4,  c.  61,  was  compelled  hy  the  land- 
lord (after  due  notice  given)  to  quit  possession  of 
the  house  in  May  1871,  and  another  tenant  ftat 
let  into  possession,  to  wltom  tlie  justices  in  pettif 
sessions  refused,  on  the  bth  June  1871,  to  inaarte 
the  former  teiianVs  licence,  under  5^6  Vict  c. 
44,  s.  5.  The  new  tenant  then  gave  up  possession, 
and  no  application  for  a  licence  was  made  to  the 
general  annual  licensing  meeting,  held  on  the  i& 
Sept.  1871,  tJie  house  being  at  that  time  tinocen- 
pied.  Appellant,  the  next  tenant  of  the  house, 
applied  for  a  licence,  under  sect,  14  of  9  Geo.  4,  c. 
61,  o^  a  special  sessions  held  under  ihat  Act^  hd 
the  application  was  refused  hy  the  justi^xs,  whose 
decision  was  affirmed  on  appeal  by  the  quarter 
sessions,  who  found,  however,  that  the  appeUani 
was  a  proper  person : 
Held,  tliat  the  jttstices  clearly  had  a  discretion  to 

refuse  the  licence. 
Quoire,  whether  the  justices  had  any  jurisdiction  to 

deal  with  the  matter  at  the  special  sessions  ? 
This  was  an  appeal  against  the  refusal  of  four 
justices  of  the  peace  of  the  county  of  Norfolk, 
acting  in  and  for  the  hundred  of  Freebndge 
Marshland,  to  grant  an  alehouse  licence  to  Williui 
Bowell,  the  tenant  of  a  house  called  the  Marshland 
Inn,  situate  at  Walsoken,  in  the  said  hundred, 
under  the  14th  sect,  of  9  Greo.  4,  c.  61. 

The  appeal  came  on  for  hearing  at  the  Epiphany 
Quarter  Sessions  for  the  county  of  iNoifolkjholden 
at  Norwich,  when  that  court  dismissed  the  appeil 
subject  to  the  opinion  of  the  Court  of  Queen's 
Bench  on  the  following  case : 

1.  All  formal  notices  were  admitted  to  have  been 
given. 

2.  The  Marshland  Inn  is  a  house  let  for  a  tenn 
of  years  to  Messrs.  Eyre  and  Co.,  blowers,  of  Kng's 
Lynn.  In  Sept.  1870,  William  Joseph  Gregoiy 
was  tenant  of  the  house  under  Messrs.  Eyre  and 
Co.,  and  at  the  annual  general  licencing  meeting 
held  in  that  month,  he  obtained  a  magistrate's 
licence  for  the  sale  of  exciseable  liquors  in  snch 
house,  under  9  G^.  4,  c.  61. 

3.  In  April  1871,  Gregory  was  fined  by  the 
magistrates  for  an  offence  against  the  tenor  of  bii 
hcence. 

4.  On  the  15th  May  following,  lleBsre.  Syrv 
having  given  Gregory  notice  to  qait  the  said  bom 
Gregory's  interest  uierein  was  ftJ!^  dBtanunad 
thereby;  but  Gregory,  notwithsteodiiigp  \am% 
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refused  to  deliver  up  possession  thereof  the  lessors 
obtained  from  the  magistrates  a  warrant  in  eject- 
ment, under  1  &  2  Vict.  c.  74,  s.  1,  for  the  redelivery 
of  the  house  to  them. 

5.  On  the  17th  May,  Gregory  went  out  of  the 
house  under  threat  of  eviction,  under  the  above- 
mentioned  warrant,  which  was  not  therefore  put 
in  force,  and  Messrs.  Eyre  thereupon  resumed  pos- 
session of  the  house. 

6.  At  the  beginning  of  June,  1871,  a  man  named 
Huckle  was  let  into  possession  of  the  house  by 
Messrs.  Eyre,  as  their  tenant,  and  on  the  5th  of 
that  montn  he  applied  to  the  magistrates  in  petty 
sessions,  under  5  &  6  Vict.  c.  44,  to  inaorse 
Gregory's  Ucence  to  him;  but  the  magistrates 
refused  to  do  so. 

7.  Huckle  soon  afler  this  gave  up  the  house  to 
Messrs.  Eyre,  and  at  the  general  annual  licensing 
meeting  held  on  the  4th  Sept.  1871,  the  house  was 
unoccupied,  and  no  application  was  made  for  a 
licence  in  respect  of  it. 

8.  On  the  20th  Nov.  1871,  a  special  session  was 
held,  under  9  Geo.  4,  c.  61,  s.  4,  and  the  appellant, 
who  had  become  tenant  of  the  house  to  Messrs. 
Eyre  since  the  said  licensing  meeting  of  the  4th 
Sept.,  applied  to  the  magistrates  at  such  special 
sessions  for  a  new  licence,  under  the  14th  section  of 
9  Geo.  4,  c.  61,  but  the  magistrates,  after  hearing 
the  appellant's  counsel,  and  considering  the  appli- 
cation on  its  merits,  refused  to  grant  a  new  licence 
to  the  appellant  in  respect  of  such  house. 

9.  Against  this  refusal  the  present  appeal  was 
made  to  the  quarter  sessions. 

10.  It  was  contended  on  the  part  of  the  appel- 
lant, and  denied  on  the  part  of  the  respondents, 
that  the  magistrates  at  such  special  sessions  had 
no  discretion,  but  were  bound,  under  9  Geo.  4,  c.  61, 
8.  14,  and  34  &  35  Vict.  c.  88,  s.  1,  to  grant  the 
appellant  the  licence  that  he  asked  for. 

11.  The  court  of  quarter  sessions  thereupon 
held  that  although  Gregory  was  a  person  duly 
licensed  under  the  Act  9  Geo.  4,  c.  61,  and  removed 
from  or  yielded  up  possession  of  the  house  specified 
in  his  hcence,  at  a  period  before  the  general  annual 
licensing  meeting,  and  though  it  would  have  been 
lawful  for  the  justices  at  a  petty  session  to  grant  a 
licence  to  a  new  tenant  or  occupier  of  such  house, 
under  sect.  14  of  that  statute,  yet  that  such  hcence 
so  granted  would  have  been  a  new  licence,  and 
that  the  s;ranting  or  refusing  of  such  new  licence 
was  within  the  discretion  of  the  magistrates' 
special  session,  and  therefore  the  appeal  was  dis- 
missed. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion 
that  it  was  discretionary  with  the  magistrates  as- 
sembled at  the  special  session  above-mentioned  to 
grant  or  refuse  the  new  licence  to  the  appellant  (a 
proper  person),  under  the  above  circumstances, 
then  the  iudsment  of  the  said  court  of  quarter 
sessions  shomd  stand  confirmed ;  but  if  the  Court 
of  Queen's  Bench  should  be  of  a  contrary  opinion, 
then  it  is  to  give  such  relief  in  the  premises  as  may 
be  necessary. 

9  Goo.  4,  c.  61,  enacts  : — "  That  if  any  person 
diil;jr  licensed  under  this  Act  shall  (before  the 
expiration  of  such  licence)  die,  or  shall  be  by  sick- 
ness or  other  infirmity  rendered  incapable  of 
keeping  an  inn,  &c.,  or  if  any  person  so  licensed, 
or  tne  heirs,  executors,  administrators,  or  assigns 
of  any  person  so  licensed,  shall  remove  firom  or 

E*eld  up  possession  of  the  house  specified  in  such 
yence ;  or  if  the  occupier  of  any  such  house,  being 


about  to  quit  the  same,  shall  have  wilfully  omitted, 
or  shall  have  neglected  to  apply,  at  the  general 
annual  licensing  meeting,  or  at  any  adjournment 
thereof,  for  a  licence  to  continue  to  sell  excisable 
liquors  by  retail,  to  be  drunk  or  consumed  in 
such  house,  &c.,  it  shall  be  lawful  for  the  justices 
assembled  as  aforesaid,  at  a  special  session  holden 
under  the  authority  of  this  Act,  for  the  division  or 
place  in  which  the  house  so  kept,  or  having  been 
Kept,  shall  be  situate,  in  any  one  of  the  above- 
mentioned  cases,  and  in  such  cases  only,  to  grant 
to  the  heirs,  executors,  administrators,  or  assigns 
'of  the  person  so  dying,  &c.,  or  to  any  new  tenant 
or  occupier  of  any  house  having  so  become  unoccu- 
pied, or  to  any  person  to  whom  such  heirs, 
executors,  administrators,  or  assigns  shall  by  sale  or 
otherwise  have  hoiid  fide  conveyed  or  otherwise 
made  over  bis  or  their  interest  in  the  occupation 
and  keeping  of  such  house,  a  hcence  to  sell  excis- 
able Hquors  by  retail,  to  be  drunk  or  consumed  in 
such  house,  or  the  premises  thereunto  belonging, 
Ac." 

34  &  35  Vict.  c.  88,  s.  1,  provides  that :— "  The 
justices,  at  the  general  annual  licensing  meeting, 
or  any  special  sessions,  shall  not  grant,  otherwise 
than  by  way  of  renewal,  or  in  pursuance  of  the 
provisions  of  sect.  14  of  the  Intoxicating  Liquors 
(Licensing)  Act  1828,  any  new  licence  under  that 
Act,  or  any  new  certificate  under  the  Wine  and 
Beerhouse  Act  1869,  and  the  Acts  amending  the 
same  respectively,  except  in  accordance  with  the 
provisions  of  this  Act.  ...  If  it  appears  to  the 
justices  that  the  refusal  to  grant  any  such  new 
licence  or  certificate  will  cause  inconvenience  to 
the  locality  or  to  the  pubhc,  or  injury  to  any 
person  or  body  corporate,  such  justices  may  grant 
provisionally  such  licence  or  certificate,  and  shall 
forthwith  send  to  a  secretary  of  state  a  report  in 
writing  of  such  provisional  grant,  specifying  the 
circumstances  on  account  of  which  such  grant  is 
made.  .  .  .  Where,  on  an  application  to  a  court 
of  quarter  sessions,  or  one  of  the  Superior  Courts 
of  law  at  Westminster,  with  reference  to  the  refusal 
of  any  justices,  before  the  passing  of  this  Act,  to 
grant  a  Ucence  or  certificate,  it  is  decided  (either 
before  or  after  the  passing  of  this  Act)  that  such 
licence  or  certificate  ought  to  have  been  granted, 
such  hcence  or  certificate  shall,  for  the  purposes  of 
this  section,  be  deemed  to  have  been  grantea  at  the 
date  of  such  refusal." 

Philbrick,  for  the  appellant. 

Blofield,  for  the  respondents,  referred  to  the  cases 
of  Simpkin  v.  Tlie  Justices  of  Biitningham  (36 
Justice  of  the  Peace,  279) ;  and  Beg.  v.  The  Justices 
of  Lancashire  (L.  Bep.  6  Q.  B.  97 ;  23  L.  T.  Bep.  N.  S. 
461),  in  the  latter  of  which  cases.  Lush,  J.,  deUver- 
ing^the  considered  judgment  of  the  court,  said : — 
'*  The  1st  section  of  9  wo.  4,  o.  61,  after  directing 
the  justices  to  hold  annual  general  licensing  meet- 
ings, enacts  that '  it  shall  be  lawful  for  the  justices, 
acting  in  and  for  such  county  or  place,  assembled 
at  such  meeting  ...  to  grant  hoences  for  the 
purposes  aforesaid,  to  such  persons  as  they  the 
said  justices  shall,  in  execution  of  the  powers 
herein  contained,  and  in  the  exercise  of  their  dis- 
cretion, deem  fit  and  proper.'  Here  the  personal 
fitness  of  the  applicant  is  put  as  one  of  the  several 
elements ;  the  ntness  of  the  house  is  assumed  to  be 
another;  and,  over  and  above  these,  two  other 
considerations,  not  specified  or  defined,  are  sup- 
posed to  exist  and  to  influence  the  decision.  There 
IS  noUiing  iuany  partof  the  Act  whioh  suggests  what 
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these  other  considerations  may  or  may  not  be ;  no- 
thing which  gives  the  applicant  a  right  to  demand  a 
licence,  nor  any  words  importing  an  objection  on 
the  part  of  the  justices  to  grant  it  under  any  given 
state  of  things.  It  is  therefore  obvious  that  the 
words  relied  on  by  the  appellant  refer,  not  to  the 
merits  of  the  applicant,  but  to  the  fitness  and  pro- 
priety of  the  application,  as  one  affecting  the 
mterest  and  well-being  of  the  neighbourhood" 

Blackburn,  J. — I  think,  as  far  as  we  can  see, 
that  there  is  nothing  whatever  in  this  Act  of 
Parliament  to  make  it  obligatory  on  the  justices  to 
grant  a  licence  in  such  a  case  as  the  present.  It 
IS  quite  enough  for  us  to  decide  whether  they  had 
the  power  to  refuse  to  grant  a  licence  under  the  cir- 
cumstances, without  determining  whether  they 
were  bound  to  do  so  or  not.  I  think  that  they  had 
the  power  to  do  so,  and  that  it  was  not  obligatory 
,on  them  to  s;rant  the  licence. 

Mellor,  J. — I  am  of  the  same  opinion. 

Lush,  J. — I  am  also  of  the  same  opinion.  -  I  will 
only  add,  that  I  have  not  the  least  doubt  that  the 
magistrates  had  a  right  to  refuse  the  licence, 
whether  they  had  the  power  to  grant  it  or  not. 

Judgment  for  respondents. 

Attorneys  for  appellant,  Purkis  and  Perry, 
Attorney  for  respondents,  WiUcin, 


COUBT  OF  COMMOV  PLEAS. 

Reported  by  H.  H.  Hocxuf  o,  H.  F.  Poolxt,  and  B.  A. 
KnrexjLXE,  Esqn.,  Barristen-at-LAw. 


Friday,  May  31, 1872. 

Macartht  V,  The  Metropolitan  Board  of  Works. 

Compensation — Injury  to  land — Thaines  Embank' 
ment  Act  1862  —  Lands   Clauses   Consolidation 
Act  1845  (8  Vict,  c,  18),  s,  68, 
The  plaintiff  resided  close  to  a  draiv  dock  at  White- 
friars,  in  the  City  of  London,  tohieh  he  was  con- 
stantly  making  use  of  in  the  way  of  his  trade. 
Under  the  authority  of  tlie  Tluimes  Embankment 
Act  1862,  the  Metropolitan  Board  of  Works  filled 
in  and  permanently  stopped  up  the  draw  dock. 
The  premises,  which  the  plaintiff  held  under  a  lease 
for  eighty  years  from  MicJuielmas  1854,  were  less 
valuable  either  to  seU  or  to  occupy  in  consequence 
of  the  removal  of  tile  draw  dock. 
The  defendants  denied  thai  the  plaintiffs  interest 
was  inJurioK^sly  affected  within  the  meaning  of  the 
Lands  Clauses  Consolidation  Act  1845  so  as  to 
entitle  hhn  to  compensation,  on  the  ground  thai 
his  interest  in  the  draw  dock  was  no  more  than 
thai  of  the  general  public : 
Held,  that  there  was  such  a  permanent  injury  to  the 
plaintiffs  premises  as  to  entitle  him  to  compensa- 
tion under  the  Lands  Clauses  Consolidaiion  Act 
1845. 
Ricket  V.  Metropolitan  Eailway  Company  (16  L.  T, 
Rep.  N.  S.  542;   L.  Bep.  2  JET.  of  L.  Cos,  175) 
discussed. 
This  is  an  action  brought  by  the  plaintiff  against 
the  defendants  to  recover  the  sum  of  1900L,  being 
the  amount,  less  430Z.,  the  claim  to  which  has  been 
given  up  by  the  plaintiff,  assessed  by  a  jury  sum- 
moned in  accordance  with  the  provisions  of  the 
Lands  Clauses  Act  1845,  as  compensation  for  the 
alleged  injurious  affecting  of  the  plaintiff *s  estate 
Acd  interest  m  a  house  and  premises  in  manner 
and  under  the  circumstances  hcreinaSleT  Qta\^, 
and  by  consent  of  the  parties  and  by  order  of  Vko 
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Honourable  Mr.  Justice  Grove,  the  following  case 
has  been  stated  for  the  opinion  of  the  court  with- 
out pleadings. 

Case. 

1.  Theplaintiff,  at  the  time  of  the  stopping  im 
of  the  Whitefriars  Dock,  hereinafter  mentionen, 
resided  in  and  carried  on  business  as  a  carman  ind 
contractor  for  supplying  builders  with  lime,  bricks, 
and  other  materials,  and  as  a  large  dealer  in  sand 
and  ballast  at  the  premises  in  the  next  paragr^ 
described,  which  he  held  under  a  lease  for  80  yean 
from  Michaelmas  1854. 

2.  The  said  premises  consisted  of  a  house  with 
warehouse,  stables,  and  business  premises,  and  are 
situate  in  Whitefriars,  in  the  City  of  London,  and 
a  draw  dock,  known  under  the  name  of  the  White- 
friars Dock,  leading  into  the  river  Thames,  whidi 
was  very  largely  used  by  the  plaintiff  in  the  way 
of  his  business. 

3.  The  said  draw  dock  was  a  free  and  open 
public  dock,  but  was  principally  used  hj  the  plain- 
tiff, the  City  Gras  Company,  the  ComnussionerB  of 
Sewers  for  the  City  of  London,  and  the  other 
persons  whose  respective  premises  were  in  prox- 
imity to  it. 

4.  The  plaintiff  had  no  right  or  easement  in  or 
to  the  saia  draw  dock  other  than  his  right  as  one 
of  the  public,  nor  was  there  appurtenant  or  other 
wise  belonging  to  the  plaintiff's  said  premises  any 
easement,  right,  or  privilege  in  or  to  the  said 
dock. 

5.  The  said  dock  at  the  time  of  its  beins  stopped 
up  as  hereinafter  mentioned  was  of  the  tengtu  of 
352ft.,  of  the  width  of  46ft.  at  the  outlet  upon  the 
river  Thames,  and  of  30ft.  at  its  head.  It  origin- 
ally and  before  the  plaintiff  became  possessea  of 
the  premises,  extended  to  Tudor-street,  but  abont 
twenty  vears  ago  it  was  shortened  to  its  present 
length  by  the  Commissioners  of  Sewers  for  the 
City  of  London,  who  filled  in  the  end,  and  converted 
it  into  a  roadway  and  paved  the  space  so  obtained, 
and  have  down  to  the  present  time  kept  the  said 
roadway  in  repair ;  prior  to  such  filling  in,  the  roadr 
way  between  the  plaintiff's  premises  and  the  ed|ge 
of  the  dock  was  aoout        ft.  wide. 

6.  This  paragraph  referred  to  a  plan  annexed  to 
the  case  for  the  purpose  of  more  clearly  denoting 
the  locus  in  quo  to  tne  court. 

7.  Bv  reason  of  the  proximity  of  the  doc^  to  the 
plaintin  s  premises,  and  the  access  given  bvthe 
dock  to  ana  from  the  river  Thames,  the  said  pre- 
mises were  rendered  more  valuable,  as  premises 
either  to  sell  or  to  occupy,  with  reference  to  the 
uses  to  which  any  owner  might  put  them. 

8.  In  the  execution  of  the  works  authorised  by 
the  Thames  Embankment  Act  1862,  and  U^ 
Thames  Embankment  (North  and  South)  Ad 
1868,  in  the  month  of  Oct.  1868,  a  solid  embank- 
monc  was  carried  along  the  foreshore  of  the 
Thames,  and  thus  permanently  stopped  up  and 
destroyed  the  said  Whitefriars  dock. 

9.  By  reason  of  the  stopping  up  and  destruction 
of  the  said  dock  as  aforesaid,  and  the  destruction 
thereby  of  the  access  to  and  from  the  riror 
Thames,  the  plaintiffs  premises  became  and  were 
as  premises  either  to  sell  or  to  occupy,  in  their 
then  state  and  condition,  and  with  reference  to  the 
uses  to  which  any  owner  or  occupier  might  pot 
them  in  their  then  state  and  condition,  permaoen^T 
damaged  and  diminished  in  value,  and  the  idainiin 
^\<&^<^  t^t  Qonaeqjiently  he  became  enfcitied  to 
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10.  The  defendants  denied  that  he  was  so  en- 
tiitled,  and  issued  their  warrant  to  the  sheriffs  to 
summon  a  jury,  without  prejudice  to  their  right  to 
dispute  the  question,  and  the  jury  assessed  the 
amount  of  damage  and  injury  at  1900^ 

11.  The  question  for  the  opinion  of  the  court  is 
whether,  under  the  circumstances  set  forth  in  this 
case,  the  plaintiff's  interest  in  his  premises  was 
injuriously  affected  within  the  meaning  of  the 
Lands  Clauses  Consolidation  Act  1845,  so  as  to 
entitle  him  to  compensation. 

If  the  court  shall  be  of  opinion  in  the  affirma- 
iiye,  then  judgment  shall  be  entered  for  the 
plaintiff  for  1900^.,  with  costs  of  suit  from  the 
27th  April  1871. 

If  the  court  shall  be  of  opinion  in  the  negative, 
then  judgment  of  nolle  pros,  sl^dl  bo  entered  for 
the  defendants,  with  costs  of  defence  from  the  last 
mentioned  date. 

Hon.  A.  Thesiger  (Prentice,  Q.C.  with  him)  aimied 
on  behalf  of  the  plaintiff. — ^Tho  Board  of  Works 
have  diminished  a  public  use,  which  added  to  the 
desirability  and  market  value  of  the  plaintiff's  pre- 
mises. The  property,  qjid  property,  is  rendered 
more  valuable  by  the  convenience  of  the  dock. 
The  property  is  injuriously    affected   under  the 

Provisions  of  the  Lands  Clauses  Consolidation  Act 
845  (8  Vict.  c.  68).  There  is  here  an  injury  to 
the  land,  and  it  is  so  found  in  the  case.  He 
cited : 

Chamberlain  y.  West  End  of  London    and  Crystal 
Palace  Railway  Company,  2  B.  &  S.  605 ;  8  L.  T. 
Bep.  N.  S.  149  ; 
Ricket  V.  The  Metropolitan    Railioay  Company,  L. 

Rep.  2  H.  L.  Cas.  175 ;  16  L.  T.  Rep.  N.  S.  M2  ; 
Beckett  y.  The  Midland  Railway  Company,  L.  Rep. 

3C.  P.  82 ;  17  L.  T.  Rep.  N.  S.  499 ; 
Reg,  V.  The  Metropolitan  Board  of  Wo^ks,  L.  Rep. 
2  Q.  B.  358. 

Hawkins  (with  whom  was  Phllbrick)  for  the  de- 
fendants. The  mere  fact  that  a  mau*s  premises 
are  injured  by  a  public  work  is  not  enough  to 
give  him  compensation.  All  the  cases  go  to 
show  that  there  must  be  interference  with  the  pro- 
perty itself,  or  to  a  private  right  connected  with 
the  land.  Beckett  v.  The  Midland  Railway  (stt^?.)  is 
clearly  distinguishable,  for  the  road  was  narrowed 
by  the  company,  and  as  it  passed  by,  and  was  imme- 
diately contij^uous  to  the  plaintifiTs  house,  he  sus- 
tainea  a  particular  injury  to  his  separate  premises, 
which  he  and  the  pubhc  did  not  suffer.  But  in 
the  present  case  Macarthy  had  access  to  a 
public  street,  and  to  the  public  draw  dock  only  as 
all  the  Queen's  subjects  nave  a  right  to  use  it,  and 
although  he  used  it  oftener  than  others,  from  the 
accident  of  his  situation,  the  character  of  his  right 
vras  the  same  as  that  of  every  one  of  the  public. 
This  is  not  the  subject  of  a  civil  action,  as  it  is  a 
pnblic  right,  and  if  the  board  were  not  acting  by 
virtue  of  a  statute,  it  would  be  the  subject  of  in- 
dictment. Although  I  do  not  deny  he  was  injuri- 
onsly  affected,  his  injury  is  not  the  subject  of  com- 
pensation. The  case  of  Reg,  v.  The  Metropolitan 
Board  of  Works  (L.  Rep.  3  C.  P.  358),  is  in  our 
favour;  there  the  occupier  of  premises  near  the 
Thames  had  been  used  to  bring  barges  to  a  draw 
dock  as  a  public  right,  and  on  the  dock  being 
stopped  up,  it  was  held  that  he  was  not  entitled  to 
compensation.  [Keating,  J. — ^There  was  no  state 
ment  there  that  the  plaintiff's  premises  were  dimi- 
nished in  value.] 

Tlhienger  in  reply. — In  Beg.  v.  MetrojffoUUm 
Board  of  Works,  tno  claim  was  only  for  compen- 


sation  and    not  for  injury  to  the   premises  as 
premises. 

WiLLES,  J. — It  appears  to  me  that  this  case  can 
be  brought  within  tne  principle  of  the  decision  in 
Beckett  V.  The  Midland  Kaihvay,  and  which  case  dis- 
tinguished Ricket  V.  Tlie  Metropoliian  Boa/rd  of 
Works,  and  that  we  can  arrive  at  such  a  de- 
cision without  being  at  variance  with  the  other 
decisions.  Although  we  must  be  governed  by  the 
construction  put  upon  the  Lands  Clauses  Con- 
solidation Act  1845  by  the  House  of  Lords,  and 
the  dicta  of  the  noble  lords  who  decided  Bidcet  v. 
The  Metropolita/n  Boa/rd  of  Works,  yet  the  cases 
are.  distinguishable.  The  distinction  between 
the  Caledonian  Railway  Company  v.  Ogihyy  (2 
Macq.  H.  of  L.  Cas.  229),  and  RickeCs  case, 
and  the  case  we  are  now  considering,  con- 
sists in  this,  that  the  plaintiff's  estate  here  has 
sustained  damage,  and  it  is  stated  the  property 
would  sell  for  less  in  the  market,  attract  fewer 
tenants,  or  let  for  less  rent,  while  in  those  cases 
there  was  no  injury  done  to  the  land  or  to  any  in- 
terest in  land,  so  that  the  property  was  not 
diminished  in  value.  In  Reg,  v.  The  MetropO' 
litam,  Board  of  Works  (L.  Eep.  2  Q.  B.  358),  the 
case  which  has  been  so  pressed  upon  us,  there  was 
no  interest  in  the  lana  which  was  affected,  the 
plaintiff  only  suffering  from  the  loss  of  pubHo 
rights,  and  a  mere  personal  injury,  for  which 
he  could  obtain  no  redress,  and  though  the 
property  might  be  more  valuable  to  him  carry- 
ing on  a  particular  trade,  yet  the  value  in 
the  market  to  persons  who  might  have  wished 
to  build  warehouses  was  not  diminished.  When, 
however,  you  have  the  case  where  land  is 
damaged  to  the  extent  of  being  worth  less  to  any- 
one, and  where  it  sells  for  less,  and  lets  for  less  by 
reason  of  a  permanent  work,  ^ou  have  a  case  dis- 
tinguishable from  those  to  which  I  have  referred. 
It  IS  found  in  the  special  case  that  the  pre- 
mises were,  in  consequence  of  the  stopping  up  and 
destruction  of  the  dock  and  the  destruction  of  the 
access  to  and  from  the  Thames,  permanently 
damaged  and  diminished  in  value,  either  to  sell  or 
occupy.  The  only  road  by  which  the  plaintiff 
coula  reach  the  Tliames  was  stopped  up,  and  the 
access  given  to  him  to  and  from  the  Thames  ren- 
dered the  premises  more  valuable  to  sell  or  occupy. 
This  state  of  things  brings  us  to  consider  the  facts 
in  Beckett  v.  Midland  Railway  Com/pa/Mf,  There 
there  was  a  house  with  a  road  outside  which  was 
narrowed ;  the  market  value  of  the  land  fell ;  but  it 
was  said  it  might  be  turned  into  a  garden.  The 
court  laid  down  that  property  was  to  be  taken 
as  it  stood  at  the  time,  and  that  owners  are 
not  supposed  to  alter  th6ir  property  to  make 
t  as  profitable  in  any  other  way  because 
the  enjoyment  is  injuriously  affected.  This 
case  is  thus  brought  within  the  doctrine  of 
the  decision  in  Beacett  v.  TJie  Midla/nd  Railway 
Company.  To  constitute  a  claim  for  compensation 
there  must  be  an  injury  to  land  or  to  an  interest 
in  land  as  distinct  from  personal  injury.  An  iiyury 
to  trade  or  to  any  individual  will  not  be  sufficient. 
What  makes  the  value  of  land  is  its  desirability  to 
the  individual,  and  we  have  it  here  found  that  the 
land  was  injured.  If  it  was,  then  the  premises 
becoming  less  accessible,  are  less  desirable,  and  the 
decisions  shew  that  damage  to  land  by  reason  of 
inaccessibihty  renders  the  owner  entitled  to  com- 
pensation. There  wqa  «iXl  vi^vcst^a^^  ^wc^T^'^\iSscftk 
if  it  bad  not  \iwii  lot  t^aa  kx:X»  ^l  ^^£!wksi««^»^\sq5^ 
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it  is  not  necessary  to  refer  to  a  scries  of  authorities 
to  show  there  would  have  been  a  cause  of  action ; 
for  I  have  no  doubt  this  is  such  an  injurious  effect 
to  land  for  which  an  action  could  have  been  main- 
tained. Looking  to  the  recent  decision  in  the  case 
of  the  Duke  of  Bv^ccleugh  v.  The  Metropolitan 
Board  of  Works  (L.  Rep.  5  Ex.  221 ;  23  L.  T.  Rep. 
N.  S.  255),  where  large  compensation  was  re- 
covered for  a  loss — which  I  was  almost  going  to 
term  a  speculative  loss — ^looking,  I  say,  to  that 
decision,  I  am  grounded  in  the  opinion  that  it  makes 
no  difference  whether  you  cut  off  a  portion  of  the 
land,  or  whether  you  take  away  an  immediate 
lateral  advantage  which  diminishes  the  market 
value  to  the  owner. 

KEATiiiG,  J. — I  am  of  the  same  opinion,  and  think 
the  plaintiff  entitled  to  the  judgment  of  the  court. 
This  case  is  governed  by  the  rule  laid  down  in 
Beckett  v.  The  Midiaiid  Uailwaij  Company,  and  I 
am  not  aware  of  any  case  that  interferes  with  that 
decision.  RickeVs  case  is  clearly  distinguishable ; 
the  cause  of  injury  there  was  a  temporary  injury 
caused  to  the  trade  of  the  person  who  carried  on 
business  on  the  premises.  The  mjury  here  is  a  per- 
manent one,  not  to  a  personal  right,  but  to  the 
house  itself,  which  is  injuriously  affected  and  de- 
preciated in  value  to  the  amount  of  1900?.  It  is 
not  a  fictitious  injury,  but  it  is  found  in  the  case 
that  into  whoever's  hand  the  house  may  come,  it  is 
permanently  depreciated. 

Judgment  for  the  plaintiff. 

Attorney  for  the  plaintiff,  Edmunds. 

Attorney  for  the  defendant,  The  Solicitor  to  the 
Metropolitan  Board  of  Works, 


Monday,  June  3, 1872. 
Starr  v,  Trdjder. 

Weights  and  jnea^surcs — Stamp  worn  out — Necessity 

far  re-stamping — 5  tj*  6  Will.  4,  c.  63,  s.  21. 
It  is  not  necessary  where  a  loeight  has  been  once 

stamped  in  accordance  with  5  tj*  6  Will.  4,  c.  63, 

s.  21,  but  from  use  the  mark  has  become  erased, 

that  it  should  be  re-stamped. 
Case  stated  under  20  &  21  Vict.  c.  44^ 

At  a  petty  sessions  hoi  den  at  Tuubridge  Wells 
on  the  3rd  July  1871,  an  information  preferred  by 
John  Tringer  (respondent)  against  Stephen  Starr 
(appellant),  under  section  21  of  the  5  &  6  Will.  4, 
c.  63,  charging  that  the  appellant  on  the  22nd 
June  1871,  at  the  parish  of  Tunbridge,  in  the 
county  of  Kent,  did  unlawfully  use  a  certain 
weight,  to  wit,  21b.  weight,  the  same  not  having 
been  stamped  according  to  the  statute  ^n  that 
behalf,  was  heard  and  determined  by  the  justices, 
and  upon  such  hearing  the  appellant  was  duly 
convicted  before  us,  and  we  adjudged  him  to  pay 
a  penalty  of  Is.  and  the  costs. 

Upon  the  hearing  of  the  said  information,  the 

respondent  proved  that  he  was  the  inspector  of 

weights  and  measures  in  the  district  where  the 

appellant  carried  on  his  business,  and  on  the  22nd 

June  1871  he  made  an  examination  of  t&e  weights, 

scales,  and  measures  at  the  shop  occupied  by  the 

appellant,  who  is  a  fruiterer  ana  greengrocer,  and 

found  a  21b.  weight  which  had  no  visible  stamp, 

but  was  otherwise  correct.     It  was  an  iron  weight 

'  with  a  copper  plug,  and  appeared  as  if  it  had  been 

in  use  some  time.     He  had  examined  appellant's 

wolgbta  three  times,  but  could  not  sa^  \ic\\adQ^QT 

bOOD  thia  2lb.  weight  before,  aad  lie  W\d.  \!^e  ^p 
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pellant  it  had  never  been  before  him.  The  respon- 
dent.'s  assistant  stated  that  he  oonld  find  no  mark 
ot*  a  stamp  on  the  weight,  but  that  he  had  several 
times  seen  a  21b.  weight  in  appellant's  shop. 

It  was  contended  for  the  appellant  that  the  only 
issue  was,  whether  or  not  the  weight  had  ever 
been  stamped.  The  appellant's  son  was  called,  who 
stated  that  in  July  1869  he  took  four  iron  weiriiti 
to  the  respondent,  and  saw  him  stamp  all  foar, 
including  the  21b.  weight  in  question,  and  that  the 
respondent  had  several  times  examined  the  2Ih. 
weight,  but  had  never  before  complained  of  the 
want  of  a  stamp,  and  that  the  copper  plug  on 
which  the  stamp  was  impressed,  being  hi^ier 
than  the  surface  of  the  weignt  itself,  had  been  woni 
away.  It  was  proved  by  an  assistant  that  the 
weight  had  been  in  use  for  the  past  two  years, 
that  there  never  had  ever  been  any  other  21b. 
weight  in  the  shop.  The  witness  corroborMed 
plaintitTs  son  as  to  the  wearing  away  of  plain- 
tiff's plug,  and  as  to  the  respondent  having  seven! 
times  examined  the  weight  without  making  any 
complaint. 

The  justices  having  heard  the  evidence  and  ex- 
amined the  weight,  decided  that  as  the  weight  itself 
bore  no  appearance  of  a  stamp,  the  appellant 
must  be  convicted. 

The  question  for  the  opinion  of  the  court  is, 
whether,  taking  into  consideration  the  precise 
words  of  the  Act  of  Parliament,  the  evidence 
given  to  prove  that  the  weight  had  been  stamped 
in  1869,  and  the  fact  that  the  weight  itself,  on 
examination  by  the  respondent,  bore  no  trace  of  a 
stamp,  the  appellant  was  legally  convicted  ? 

C,  Baldock  Stone  for  the  appellant. — ^The  21st 
section  of  the  5  A  6  Will.  4,  c.  63  provides  that 
the  justices  of  the  peace  shall  provide  for  the  use 
of  the  inspectors  good  and  sufficient  stamps  for 
the  stamping  or  sealing  of  weights  and  measores 
to  be  used  in  every  county,  and  these  stamps  are 
to  be  taken  to  be  the  stamps  for  such  county;  and 
all  weights  and  measures  which  shall  be  used  for 
buying  and  selling  shall  be  examined  with  a  copy 
of  the  imperial  standard  weight,  and  the  inspectors 
arc  also  to  stamp  such  weights,  but  the  Act  does 
not  say  that  the  weights  are  to  be  re-btamped  if  the 
mark  becomes  worn  out  by  time. 

No  couns^l  appeared  on  the  other  side. 

WiLLEs,  J. — The»e  is  clearly  nothing  to  take 
the  case  out  of  the  2l8t  section.  The  conviction 
cannot  be  supported,  for  there  is  strong  evidence 
for  the  magistrate  to  come  to  the  conclusion  that 
this  is  a  stamped  weight.  The  information  mast 
be  quashed,  ana  the  magistrates  must  say  whether 
they  believe  the  evidence. 

Keating,  J. — The  magistrates  probably  con- 
victed the  appellant  on  a  wrong  reading  of  the 
statute,  the  mark  not  being  visible  on  the  wdghi. 
The  justices  must  say  whether  the  evidence  is 
true. 

Stone  having  applied  for  costs  against  the 
inspector  of  weights  and  measures, 

WiLLEs,  J. — The  weight  is  a  just  one ;  we  should 
therefore  dismiss  the  information  if  we  coold 
decide  the  question  of  £Eict.  The  appeal  must  be 
dismissed  with  costs  against  the  inspector  nnkK 
the  magistrates  still  convict. 

Judgment  for  the  appella,ni^  9ubj^  to  Ik 
decision  of  fact  by  ihe  ffkogUbraiM, 

kXXiOitTiQ^  for  appellant,  P.  Wood^  for  W.SfftA 
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Nov.  21, 1871,  and  June  5, 1872. 


PaTliament—BoTottgk-vote — Paijnuinl  of  all  poor- 
rales  payable  ap  to  preceding  ^Ik  of  January — 
HepretmUalhn  of  the  People  Act  1867  (30  4'  31 
Vict.  c.  102)  geet.  3,  gnb.-BCcl.  i. 
The  ,jeamd  words  in  »eel.  27  of  tU  Jteform  Act  of 
1K)2  (2  Will.  4,  c.  45),  tliat  nn  oceitpkr  ulialt  be 
entitled  lo  be  rei/intered  as  a  voter,  unJesg  {aiiioiuj 
oilier  Ihiiiijt)  Ite  shaU  liave  paid,  on  inr  before  tlui 
20W*  Jidij  111  the  year  iii  which  he  makes  his 
claim,  oU  the  poor-rates  lekiek  sliaU  haee  bi^ime 
poyoik  from  him  in  respect  of  the  i£aal!fyi>tg 
premieet  previout  lo  the  6/A  Apiil  then  neat  pre- 
eedlmj,  liave  been  by  secf-  76  of  6  Vict.,  c.  18,  and 
11  4-  12  Vict.,  e.  90,  retfncled  lo  thi-.  that  lie  must 
have  2'aid  on  or  b'-f-ev  the  20th  Jidij  aU  the  rates 
made  a^td  aUouied  a/ter  the  Bth  Jan.  of  the  pre- 
ceding year,  and  mhich  have  become  payaile  np  lo 
tlie  5th  Jan.  qf  the  qiudifyiny  year. 
The  enactments  which  thus  limited  tlm  lanje  woriU 
of  that  scrlion  <a-e,  by  uir/tie  of  sect.  56  o/  30  ^-  31 
Vict.  e.  102,  ntade  a  cmUext  to  the  Utller  Act,  by 
tokieJi  tlu:  lari/e  loords  of  sect.  3,  sab.-$ect.  i  of 
thai  Act  (ctirreepottdinfj  to  the  loords  above 
quoted  from  sect.  27  of  2  Will.  4.  c.  45)  are  also 
limiled. 
Tlie  words,  therefore,  of  sect.  3,  sub.-secl.  4  o/  30  ^ 
31  Viet.  c.  102,  "all  poor-rates  that'havc  become 
payable  by  him  in  respect  of  llie  said  premises 
up  to  tlis  preceding  bth  day  of  Jan.,"  must  be 
taken  as  limited  to"  all  rates  mjide  and  allowed 
after  tlie  Wi  day  of  Jan.  of  the  year  preceding  Ike 
i/iialifylug  i/ear,  arid  payable  up  lo  the  blh  Jan.  oj 
the  qualifying  year." 
No  aecusal  of  such  rates,  tahether  made  before  or 
after  the  co^nyaeneement  of  the  qtialifying  year, 
can  be  pleaded  in  Hen  of  a  dijuimilificatlon 
arising  fnym  their  not  having  been  iii  foci  paid 
or  tendered  before  tlie  20th  JiUy  in  the  qualifying 

At  the  registration  in  1871  A.  applied  fo  liave  his 
naine  inserted  in  tlie  register  as  a  voter  for  the 
borough.  He  claimed,  as  an  occupying  house- 
holder, under  sect.  3  of  30  .f  31  Vicf.  c.  102, 
mid  teas  in  every  respect  eiilUted  to  be  regialeivd, 
nnless  he  was  disqualified  by  reason  of  his  uot 
liaving  paid  two  rates,  which  liad  been  made  re- 
ttpectively  on  30lh  April  and  30lh  Oct.  1869,  and  to 
toliicli  he  was  duly  rated  in  respect  of  the  qiiali- 
fying  premises. 
Held,  thtU  A.  was  not  thereby  di^qjtalified. 
Abel  V.  Lee  (23  L.  T.  liep.  N.    S.  S*4;  L.  Rep. 

ti  C.  P.  365)  dUtinguUlied. 
I'mbsx  were  two  registmtion  appeals,  and,  as  thoy 
both  involved  tbe  same  qiieetion,  they  were  taken 
Dud  argaed  togetfaer. 

Ccu.  I'.  Austin. 
At  a  court  held  on  the  flth  Oct.  1871,  at  Ohelten- 
ha™,  in  the  county  of  Gloucester,  Tiir  the  rcviBinn 
or  tbe  liat  of  persons  entitled  to  vote  for  the 
B<nT>ngh  of  Cheltenham  for  the  entiuinK  year, 
Tbomaa  Cull,  on  the  said  list,  duly  objectea  to  the 
Dsme  of  Samuel  Best  being  retained  on  the  liat 
of  voters  for  the  parish  of  uheltonham  within  the 
■aid  boraogh.  The  name  of  the  said  Samuel  Best 
appeared  on  the  eaid  liet  of  persons  so  as  aforesaid 
'"''  1  to  Tote  for  the  Boid  borough  in  respect  of 


follows  : 

>,.„.    l^,,.^ 

!?&■ 

B..t,  Samuel        DakB-Btreat 

H„u« 

ia,Dq)«hM™.t. 

1.  It  was  proved  before  me  that  the  said  Samuel 
Best  was  duly  qualified  nnder  the  Representation 
of  the  Peonle  Act  1867  to  be  retained  iu  the  said 
list  unless  no  failed  to  be  qualified  for  the  follow- 
ing reason. 

2.  On  2nd  Feb.  1867  (before  the  passing  of  the 
Bcpresentatiou  of  the  People  Act  1867)  B  poor 
mte  was  duly  made  and  allowed  (by  the  jUBtices) 
for  the  parish  of  Cheltenham  within  the  said 
borough,  to  which  rate  the  said  Samuel  Best  was 
duly  rated  in  respect  of  the  qualifj-ing  premises, 
and  the  amount  of  which  rate  did  on  the  making 
and  allowance  thereof  become  payable  from  him  in 
respect  of  the  said  premises  ^  yet  the  stud  Samuel 
Beat  had  not,  either  before  or  since  the  20th  July 
last  past,  paid  the  amount  of  the  said  rate,  or  any 
part  thereof 

3.  It  further  appeared  on  inspection  of  the  said 
rate-book  of  the  said  2nd  Feb.  1867  that  the  said 
Samuel  Beat  had  been  excused  by  order  of  tbe 
justices  from  the  payment  of  the  said  rate,  but  it 
did  not  appear  that  tbe  said  Samuel  Best  had 
ever  made  personal  or  other  application  to  bo  so 
excused. 

4.  And  it  was  proved  before  me  that  the  custom 
of  the  parish  was  for  the  assistant  overseer,  shortly 
before  the  close  of  each  rate,  to  enter  into  th« 
columns  of  the  rate-book  headed  "  legally  excused," 
the  rates  of  all  such  persons  as,  in  his  opinion, 
were  by  reason  of  their  poverty  unable  to  pay  tho 
same,  and  the  rate-book  was  then  taken  before  tho 
justices  of  the  pcaccat  their  next  [letty  sessions,  held 
at  Cheltenham,  and  the  Eaid  justices,  on  the  appli- 
cation of  the  said  assistant  overseer,  then  entered 
at  tho  end  of  the  rate  book  the  following  minute, 
and  duly  sigued  tho  same  :  "  We,  the  undersigned, 
being  two  of  her  Majesty's  justices  of  the  peace, 
acting  in  and  for  the  county  of  Gloucester. do  hereby, 
with  the  consent  of  the  church  wardens  and  over- 
seers of  the  poor  of  the  pariah  of  Cheltenham,  order 
and  direct  that  tho  persons  whose  amount  of  rate 
appears  in  column  No.  7,  shall  be  excused  from  the 
payment  of  the  rate."  In  this  way  only  was  the 
said  Samuel  Best  excused  his  said  rate  of  the  2nd 
Feb.  1867, 

5.  The  next  following  rate  was  made  on  the 
25th  July  1667,  also  before  the  passing  of  the  said 
Representation  of  tbe  People  Act  1867,  and  before 
tho  commencement  of  the  first  qualifying  year  in 
the  said  Act  defined,  and  tho  said  Samuel  Beat 
had  duly  paid  that  rate,  and  also  all  rates  subse- 
quently made  in  respect  of  the  quatifiying  pre- 

6.  And  it  was  further  proved  that  the  said  rate 
of  the  2nd  Feb.  1867  was,  shortly  after  it  became 
payable,  duly  demanded  of  and  from  the  said 
Samuel  Beat,  by  a  demand  note  duly  served  upon 

6a.  And  it  waa  further  proved  that  the  aaid 
Samuel  Best  had  continuously  occupied  the  same 
qualifying  premieea  ^m  before  the  said  2nd  day  of 
Feb.  1867,  up  to  the  present  time. 

7.  It  was  contended  tefow.  laa  m  wa^^tsf^.  'S.  '^tia 
Stud  objocUon.  l\uiXi,  \t>iB.V\^\KK&  ^ftisseft.  'CoaS.  *io» 
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said  Samuel  Best  had  not,  on  or  before  the  20th 
day  of  July  last,  paid  the  amount  rated  on  him  as 
aforesaid  by  the  said  rate  of  the  2nd  day  of  Feb. 
1867,  he  had  not  band  fide  paid  an  equal  amount  in 
the  pound  to  that  payable  by  other  ordinary  occu- 
piers in  respect  of  all  poor  rates  that  had  become 
payable  by  him  up  to  the  5th  day  of  January  last, 
in  respect  of  the  premises  which  formed  his  quali- 
fication, and  that  accordingly  the  said  Samuel  Best 
ought  not  to  be  retained  on  the  list  of  occupiers 
within  the  parish  of  Cheltenham,  entitled  to  vote 
for  the  said  borough.  But  inasmuch  as  the  said 
rate  was  so  as  aforesaid  made  and  allowed 
before  the  passing  of  the  Representation  of 
the  People  Act,  1867,  under  the  provisions  of 
which  Act  the  said  Samuel  Best  proved  his  quali- 
fication to  be  registered  as  a  voter,  I  overruled 
the  objection,  and  retained  the  name  of  the  said 
Samuel  Best  in  the  list  of  such  voters  so  under 
revision  by  me  as  aforesaid,  subject  to  tliis  case 
for  the  opmion  of  the  court. 

The  questions  for  the  opinion  of  the  court  are — 

1.  Whether  by  such  non-payment  of  the  poor 
rate  of  the  2nd  Feb.  1867  as  above  stated  (a  poor 
rate  which  had  ceased  to  bo  in  force  before  the 
passing  of  the  Representation  of  the  People  Act 
1867,  and  before  the  commencement  of  the  first  or 
qualifying  year  in  the  said  Act  defined),  the  said 
Samuel  Best  (who  had  proved  his  qualification 
under  the  provisions  of  the  said  Act)  would  be 
disqualified  from  being  retained  on  the  said  list 
of  voters ;  and  if  so, 

2.  "Whether  such  excuse  by  the  justices  as  here- 
inbefore described  would  prevent  that  non-payment 
from  operating  to  his  disqualification.  The  same 
facts,  mxitaiis  mutandis,  as  are  hereinfore  stated 
respecting  the  said  Samuel  Best,  relate  also  to  the 
persons  whose  names  are  set  forth  in  schedules 
hereunder  written ;  and  on  the  same  ground  as  tlmt 
relied  on  as  aforesaid,  I  retained  in  the  same  list 
the  names  of  such  persons,  and,  as  the  (jucstions  for 
the  opinion  of  the  court  are  the  same,  1  directed 
the  appeals  to  be  consolidated. 

Austin  i*.  Cull. 

At  a  court  held  at  Cheltenham,  in  the  county 
of  Gloucester,  on  the  9th  Oct.  1871,  for  the  re- 
vision of  the  list  of  pereons  entitled  to  vote  for  the 
boixjugh  of  Cheltenham  for  the  ensuing  year,  such 
court  being  held  before  me,  the  revising  barrister 
duly  ap}X)intcd  to  revise  the  list  of  voters  for  the 
said  borough,  Thomas  Cull,  on  the  said  list,  duly 
objected  to  the  name  of  Henry  Compton  being 
retained  on  the  list  of  voters  for  the  parish  of 
Cheltenham,  within  the  said  borough. 

1.  The  name  of  the  said  Heiuy  Compton  ap- 
peared on  the  said  list  of  persons  so  as  aforesaid 
entitled  to  vote  for  the  saia  borough  in  respect  of 
property  within  the  said  parish  of  Cheltenham,  as 
follows : 


Name. 


Compton, 
Henry. 


Place 
of  abode. 


Orosvenor 
Cottages. 


Natnre  of 
qualification. 


Honse. 


Street,  *c., 

where  proj>erty 

IB  situate. 


4,  Grosvcnor 
Cottages. 


and  his  qualification  was  duly  proved  in  all  other 
respects,  except  as  hereinafter  set  forth. 

2.  But  it  was  proved  before  me  that,  although 
the  said  Henry  Compton  had  duly  paid  within 
the  qualifying  time  all  the  poor  rates  t\\afc  \itid 
become  jMyablG  hy  him  during  tl\c  quol\5^s  ^^^^ 


\ 


in  respect  of  the  qualifying  premises,  that  is  to  say, 
the  rate  of  April  iKHh,  1870,  and  the  two  instal- 
ments thereof,  yet  he  had  not  paid,  either  befnne  or 
since  the  said  20th  Jidy  last  past,  the  two  previou 
rates  of  the  80th  April  1869  and  the  30th  Oct 
18(59,  to  each  of  which  rates  the  said  Hemr 
Compton  was  duly  rated  in  respect  of  the  qaaiiij- 
ing  premises,  and  the  amount  of  each  of  whidi 
rates  had  on  the  making  and  allowance  thereof 
respectively  become  payable  from  him  in  respect  d 
the  same  premises. 

3.  And  it  further  appeared  on  inspection  of  the 
rate  book  of  April  1869  and  Oct.  186i^  that  the  aid 
Henry  Compton  had  been  excused  by  order  of  the 
justices  from  the  payment  of  such  last-mentioiied 
rates  respectively,  but  it  did  not  appear  that  tbe 
said  Henry  Compton  had  ever  in  either  case  made 
any  (>ersonal  or  other  application  to  be  so  excused 

4.  And  it  was  proved  before  me  that  the  cufiton 
ot  the  parish  was  for  the  assistant  overseer  shortlr 
before  each  rate  closed  to  enter  in  the  colomn  of 
the  rate  book  headed  "  legally  excused"  the  latts 
of  all  such  persons  as,  in  his  opinion,  were  bj 
reason  of  their  poverty  unable  to  pay  the  same,  and 
the  rate  book  was  thereupon  taken  before  the  justice 
of  the  peace  at  their  next  petty  sessions  held  at 
Cheltenham,  and  the  said  justices,  on  the  applica- 
tion of  the  said  assistant  overseer,  then  entered  tx 
the  end  of  the  rate  book  the  following  minute,  aod 
duly  signed  the  same  .• — "  We  the  undersigiiei 
being  two  of  Her  Majesty's  justices  of  the  peace 
acting  in  and  for  the  county  of  Gloucester,  da 
hereby,  with  the  consent  of  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  of  Cheltenham, 
order  and  direct  that  the  persons  whose  amoont  of 
rates  appear  in  column  No.  17  shall  be  excused 
from  the  payment  of  the  rate."  In  this  way  onh 
was  the  said  Henry  Compton  excused  his  said  latt 
of  April  1869  and  Oct.  1869. 

o.  And  it  was  further  proved  that  each  of  tiie 
said  two  rates  of  30th  April  1869  and  ;3t)th  Oct 
1869  was,  shortly  after  the  making  and  aUowance 
thereof  respectively,  duly  demanded  by  a  demand 
note  served  upon  the  said  Henry  Compton. 

6.  And  it  was  further  proved  that  the  said 
Henry  Compton  had  continuously  occupied  the 
same  qualifying  premises  from  before  the  SAh 
April  1869  up  to  tne  present  time,  and  each  of  the 
three  above- mentionea  poor  rates  was  duly  madeand 
allowed  by  the  justices  for  the  parish  of  Cheken- 
ham  within  the  said  borough  on  the  days  by  whicb 
each  rate  is  hereinbefore  respectively  desi^oated. 

7.  It  was  contended  on  behalf  of  the  objeoUr 
that,  it  having  been  so  proved  as  aforesaid 
that  the  said  Henry  Compton  had  not,  on  or 
before  tbe  20th  July  last,  hand  fide  psid  an  et^ 
amount  in  the  pound  to  that  payable  by  ouier 
ordinary  occupiers,  in  respect  of  all  poor-rates  Hoi 
had  become  payable  by  him  up  to  the  5th  Jan. 
last  in  respect  of  the  premises  which  formed  his 
qualification,  and  that  in  fact  two  of  such  rates 
as  aforesaid  had  been  wholly  unpaid,  so  that  die 
said  Henry  Compton  was  not  entitled  to  be  re- 
tained on  the  list  of  occupiers  within  the  parish  of 
Cheltenham  entitled  to  vote  for  the  said  boroogfa. 

8.  I  accordingly  struck  his  name  out  of  the  & 
of  such  voters  so  under  revision  by  me  as  afow 
said,  subject  to  this  case  for  the  opinion  of  the 
court. 

The  questions  for  the  opinion  of  the  oooiiar»- 
^T^\>,  wkcther  by  such  non-payment  of  pooriatos 
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qualified  from  being  registered  as  a  voter  as  afore- 
said? and,  secondly,  if  so,  whether  such  excuse 
by  the  justices  as  hereinbefore  described  would 
prevent  that  non-payment  from  operating  to  his 
disqualification  P 

Tne  same  facts,  mutatis  mntatuHs,  as  are  herein- 
before stated  respecting  the  said  Henry  Compton, 
relate  also  to  the  persons  whose  names  are  set 
forth  in  the  schedule  hereunder  written,  and  on 
the  same  ground  as  that  relied  on  as  aforesaid 
I  struck  out  from  the  said  list  the  names  of  such 
persons ;  and,  as  the  questions  for  the  opinion  of 
the  court  are  the  same,  1  directed  their  appeal  to 
be  consolidated. 

Ansiie  (Armstro)ig  with  him)  for  Cull  in  each 
case. 

Bosathquet  for  Austin. 

The  arguments  sufiiciently  appear  in  the  judg- 
ment. 

Cur  adv.  vuU. 

June  5, 1872. — Brett,  J.,  delivered  the  judgment 
of  the  Court  (Willes,   Keating  and  Brett,    JJ.). 
In  these  cases   the   name  of  the  proposed  voter 
appeared  on  the    list  of  voters  to  bo  revised  in 
Oct.  1871,  as  being  entitled  to  vote  for  the  borough 
of  Qheltenham,  and  was  duly  objected  to.     The 
qaalification  was  admitted  to  oe  duly  proved  in  all 
other  respects ;  but  it  was  proved  that,  although 
the  voter  had  duly  paid  all  the  poor's  rates  which 
had  become  payable  by  him  during  the  qualifying 
year  in  respect  of  the  qualifying  premises,  he  had 
not  paid  two  previous  rates  of  April  and  Oct.  of 
the  year  1869,  to  each  of  which  rates  he  was  duly 
rated  in  respect  of  the  qualifying  premises,  and 
r,he  amount  of  which  rates  had  become  payable  by 
liim  in  respect  of  such  premises.     On  inspection 
<if  the  ra*^e  books  for  1869,. it  appeared  tnat  the 
voter  had  been  excused  by  order  of  justices  from 
}>ayment  of  the  rates  for  1869;  but    it  did  not 
appear  that  he  had  made  personal  or  other  appli- 
cation to  be  so  excused.     It  was  proved  that  the 
custom    of  the   parish    was    for    the    assistant- 
overseer  to  enter  into  the  column  of  the  rate  book 
headed  "legally  excused"  the  rates  of  all  such 
persons  as,   in   his   opinion,   were    by  reason   of 
their  poverty  unable    to  pay  the  rates,  and  the 
rate  books  were  then  taken  before  the  justices  in 
petty  sessions,    who,   on  the    application  of   the 
asssistant-overseer,    entered   in  the  rate  book  a 
minute  purporting  to  excuse  the  payment  of  the 
rates  with  the  consent  of  the  churchwardens  and 
overseers.    In  this  way  the  proposed  voter  was 
excused  the  rates  of  1869.    The  revising  barrister 
in  the    one    case     retained    the     name    on    the 
list,   and  in  the    other   struck    it    out.    It    was 
contended    on     the     one     side     that  Vthe    vote 
ought    not  to  be   allowed;    that  upon    the   facts 
stated    it   appeared    that    there    had    been    no 
logal  excusal  of  payment  of  the  rates  of  1869 ;  and, 
if  there  had,  yet  that  the  voter  had  not  paid  an 
ecrnal  amount  in  the  pound  to  that  payable  by 
other    ordinary    occupiers  in  respect  of  all  poor 
nites  which  had  become  payable  by  him  in  respect 
of  the  qualifying  premises,  and  therefore  was  not 
entitled  to  be  registered ;    and  that  it  made  no  dif- 
ference that  the  rates  in  question  were  rates  im- 
posed  and  payable  before   the   qualifying  year, 
nor  that  they  were  upon  the  hypothesis  legally 
exonsed  before  the  qualifying  year.    It  was  con- 
tended on  the  other  side  that,  upon   the    facts 
stated,  the  court  ought  to  assume  tnat  the  excusal 
by  tbe  jiuitioeB  was  aooompa<nidd  by  the  required 


formalities  and  was  valid ;  that,  if  it  was,  no  part  of 
the  rates  of  1869  were  now  payableby  the  voter ;  that 
no  part  had  been  pa3rable  by  him  during  the  quali- 
fying year ;  that,  consequently,  this  case  was  to  be 
aistinguished  from  the  case  of  AbeU  v.  Lee  (23 
L.  T.  Sep.  N.  S.  844 ;  L.  Rep.  6  C.  P.  365) ;    and 
that,  inasmuch  as  the  voter  had  paid  all  rates  pay- 
able by  him  in  respect  of  the  qualifying  premises 
during  the  qualifying  year,  his  name  was  to  be 
retained  on  the  list.    The  decision  depends  upon 
what  is  the  correct  construction  of  sect.  3  of  the 
statute  30  &  31  Vict.  c.  102.     The  first  question 
appears  to  be  what  is  the  rule  of  construction  to  be 
appUed.    The  governing  rule  with  regard  to  the 
construction  of  all  statutes  by  a  court  of  law  ad- 
ministering the  law  is,  that  the  court  is  bound  to 
construe  them  as  nearly  as  possible  according  to 
the  ordinary  received  meaning  of  the  words  and 
ordinary  grammatical  construction  of  the  phrases 
and  sentences  used  in  them.     The  court  ought  not 
in  any  case  to  depart  from  such  ordinary  sense 
and  ordinary  grammatical  construction,  unless  an 
interpretation  according  to  both  or  either  appears 
by  the  context  to  be  contrary  to  the  manifest  inten- 
tion of  the  Legislature.     It  would  seem  that  this 
rule  should,  if  possible,  be  more  strictly  adhered 
to    with    regard  to  the  varying  clauses   of  the 
statute  under  discussion  than  with  regard  to  any 
other ;  because  it  must  be  manifest  to  any  court 
in  this  country  that  a  statute  dealing  with  the 
matter  with  which  this  statute  deals  must  have 
been  discussed  and  settled  in  almost  every  clause 
by  persons  having  different  views  of  the  most 
earnest  kind ;  and  that  the  best  way  for  the  court 
to   hold  a  strictly  even  balance  is  to  follow  as 
nearly  as  possible  the  words  used  in  each  clause  of 
every  section  of  the  Act.    Now,  by  sect.  3,  the 
first  condition  to  be  fulfilled  is,  occupation  as  an 
inhabitant  occupier  of  a  dwelling-house  within  the 
borough  during  the  whole  of  the  twelve  calendar 
months    preceding   the   31st    July.    The   second 
condition  is  that  the  proposed  voter  has,  "  during 
the  time  of  such  occupation,"  been  rated  in  respect 
of  the  premises  so  occupied  by  him  to  all  rates 
made  for  the  relief  of  the  poor  in  respect  of  such 
premises ;  that  is  to  say,  that  he  has  been  rated  in 
respect  of  the  premises  so  occupied  by  him  to  all 
poor  rates  made  during  the  twelve  months  pre- 
ceding the  31st  July.     The  next  condition  is,  that 
he  has  paid,  on  or  before  the  20th  July,  an  equal 
amount  in  the  pound  to  that  payable  by  otner 
ordinary  occupiers  in  respect  of  "all  poor  rates 
that  have   become   payable  by  him  in  respect  of 
the  said  premises  up  to  the  preceding  5th  Jan." 
It  cannot  faQ  to  be  seen  that  there  is  a  ^rave 
difference  in  the  wording  of   the  last  condition. 
The    words    confining     the    appUcation    of    the 
condition  to  the   twelve    preceaing   months  are 
omitted.    According  to  the  oi'dinary  sense  and 
grammatical  construction    of   the  phrase    which 
describes    the    last   condition,    it    is    applicable 
not    merely    to    all    rates    that    have    become 
payable  by    the    proposed    voter   during    or    in 
respect    of    the    twelve    calendar    months    pre- 
ceding the  last  31st  July,  but  to  all  poor  rates 
that  have  becopie  payable  by  him  in  respect  of  the 
qualifying  premises  at  any  time  preceding  the  last 
5th  Jan.    The  question  is,  whether  there  is  any- 
thing in  the  context  of  the  3rd  section,  or  of  other 
parts  of  the  statute,  or  of  the  statutes  which  os^  t^ 
oe  read  as  part  of  tYiva  ^\a\»sx\ia,^\5Ctf2ti  ^3ndl  w^^wsrv 
the  court  to  dGipar\.  Itom  >3tkfe  w^isisw^  ^MSoaR^^so^ 
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grammatical  construction  of  the  4th  sub-section  as 
thus  stated.  The  other  parts  of  this  statute  which 
refer  to  the  poiut  in  question  arc  sect.  28,  and  the 
form  in  schedule  E,  referred  to  in  that  section  and 
sect.  29.  The  form  of  words  used  in  sect.  28  and 
in  the  form  in  schedule  E,  so  far  from  being  incon- 
sistent with  the  suggested  interpretation  of  sect.  3, 
are  as  large  as  the  foi  m  of  words  used  in  it.  They 
do  not,  in  terms,  describe  a  poor  rate  or  rates 
payable  within  the  preceding  twelve  months,  but 
any,  /.  e.,  every  poor  rate  due  on  the  5th  Jan.  pre- 
ceding. The  list  ordained  to  be  made  by  sect.  29 
is  in  terms  of  a  still  larger  description  :  it  is  a  list 
containing  the  name  and  abode  of  every  person 
who  shall  not  have  paid,  not  merely  the  poor  rates 
pa}*uble  in  respect  of  the  preceding  year,  but  all 
Door  rates,  and  not  merely  those  whicn  shall  have 
oecome  |>ayable  from  him  in  respect  of  the  quali- 
fying premises,  but  of  any  premises  within  the 
parish  which  he  has  occupied  before  the  5th  Jan. 
then  last  past.  There  is  so  far  nothing  in  the  con- 
text of  the  statute  30  &  31  Vict.  c.  102  itself  to 
modify  the  ordinary  construction  of  the  3rd  section 
of  the  statute.  Tnere  are,  however,  some  other 
provisions  of  the  statute  which,  with  reference  to 
the  questions  now  before  the  court,  are  of  great 
importance.  By  sect.  56,  '*  subject  to  the  provisions 
of  this  Act,  all  laws,  customs,  and  enactments  now 
in  force  conferring  any  ri^ht  to  vote,  or  otherwise 
relating  to  the  representation,"  &c.,  "  shall  remain 
in  full  force,  and  shall  apply  as  nearly  as  circum- 
stances admit  to  any  person  hereby  authorised  to 
vote."  And  by  sect.  59,  "  This  Act,  so  far  as  is 
consistent  with  the  tenor  thereof,  shall  be  constinied 
as  one  with  the  enactments  for  the  time  being  in 
force  relating  to  the  representation  of  the  i)eople, 
and  with  the  Registration  Acts."     And  there  is  a 

Provision  relating  to  this  statute  conUiined  in  31 
;  32  Vict.  c.  58  which  must  also  be  noticed.  By 
sect.  30  it  is  enacted  that  **  the  30th  section  of 
2  Will.  4,  c.  45,  and  the  T-^th  section  of  the  princi})al 
Act,  i.e.,  of  6  Vict.  c.  18,  shall  a})ply  to  all  occupiers 
of  premises  capable  of  conferring  the  fnmchise  for 
a  county  under  the  Representation  of  the  l*eople 
Act,  l8t)7."  The  imporUmce  of  these  enactments 
is,  that  by  incorporating  the  former  statutes  with 
the  present  they  make  them  jMirt  of  the  context  of 
the  present,  and  make  it  necessary  to  consider 
whether  the  huger  ordinary  meanini^:  of  the  latter 
statute  may  not  after  all  require  some  mcxlification 
by  reason  of  the  context  thus  introduced.  This 
makes  it  nec<3ssary  to  consider  whether  there  was 
in  the  former  statutes  any  limitation  of  t\\e  numl>er 
of  rates  which  it  was  necessary  tliat  the  proposed 
voter  should  have  paid,  ifow,  by  sect.  27  of 
2  Will.  4,  c.  45,  the  rates  which  it  was  necessary 
that  the  proposed  voter  should  have  paid  were 
"  all  the  poor  rates  and  assessed  taxes  which  shall 
have  become  payable  from  him  in  respect  of  such 
premises  previously  to  the  (Jth  April  then  next 
preceding,'  i.e.,  the  tjth  April  in  the  qualifying  year. 
The  wording  is  practically  (juite  identical  with 
that  used  in  sect.  3  of  the  Represent^itiou  of  the 
People  Act  1867.  If,  then,  by  the  context  of  the 
former  statutes  some  modification  is  to  be  made  of 
the  words  used  in  sect.  27,  it  seems  fair  and  right 
to  say  that  such  context  must  be  used  to  modify 
to  the  same  extent  the  words  of  sect.  3  of  the  later 
Act.  There  is  nothing  in  the  subsequent  parts 
of  2  Will.  4,  c.  45,  itself  to  indicate  any  modifica- 
tion ;  for  in  seet.  30  the  same  language  is  used  as 
in  sect.  27.     But  by  the  Regibtration  Act  (6  Vict. 


c.   18,  s.  11)  "  Overseers  on  or  before  the  20th 
June  shall  publish  a  notice  that  no  person  will  be 
entitled  to  have  his  name  inserted  in  any  list  of 
voters  for,"  &c.,  **  unless  he  shall  pay  on  or  before 
the  20th  July  then  next  ensuing  all  the  poor  ratei 
and  assessed  taxes  which  shall  then  have  become 
payable  from  him   in  respect    of  such   premiaek 
during  the  twelve  calendar  months  next  before  the 
6th  April  then  last  past,**  t.e.,  which   shall  hsve 
become  payable  from  the  6th  April   of  the  yev 
preceding  the  6th  April  of  the  qualifying  yev. 
That  certainly  would  mislead,  unless  it  be  Uken 
that  the  poor  rates  which  it  is  necessary  aocordiiig 
to  such  notice  to  pay  are  those  which  have  become 
payable  after  the  6th  April  of  the  year  precediog 
the  fjualifying  year.    The  inference  which  anTone 
woulu  be  entitled  to  draw  is,  that  if  he  par  tnose 
poor  rates  which  become  payable  on  or  after  the 
6th  April  of  the  preceding  year,   and  has  been 
'  rated  to  the  poor  rates  maae  after  the  31st  Jolj, 
commencing  the  qualifying  year,  he  will  be  entided 
to  be  registered.    The  notice  in  form  £  is  onlj 
slightly  different  from  the  section.     It  differs  j^ 
usin^  the  phrase  "  which  have  become  dae  '*  in- 
stead of  "  which  have  become  payable."     By  sect 
12,  the  same  limitation  in  the  same  terms  as  to  the 
commencement  of  the  time  to  be  considered  ii 
made  with  regard  to  the  assessed  taxes.     It  is  ne- 
cesary  to  determine  the  meaning  of  those  phrasei. 
Do  they  mean  all  rates  and  taxes  which  are  ptT* 
able  or  due  after  the  6th  April,   though   made 
before  it,  or  do  thev  mean  tne   rates  and  taxes 
which  are  made  and  have  become  due  or  pay- 
able after  the  6th  April?     By  sect.  35,  the  ovc^ 
seers  attending  the  revising  barrister*8  court  shall 
produce  at  the  said  court  all  rates  made  for  the 
relief  of  the  poor  of  their  respective  parishes  or 
town- hips  between  the  6th  April  in  the  year  then 
last  past  and   the  last  day  of  July    in    the  then 
j)resent  year.     Tliis  apparently  reduces  the  nb» 
which  are  to  be  brought  to  the  notice  of  the  rertt- 
iiig  barristei,to  those  which  had  been   made  and 
allowed  after   the   6th  April  of  the  year  preced- 
ing the  qualifying  year.    And,  as  to  the  qnestkn 
whether  the  proposed  voter  had  been  rated  to  the 
proi)er  rates,  inasmuch  as  the  revising  barrifitff 
would  reqiiire  to  see  only  rates  made  on  or  after 
the  31st  July  commencing  the  qualifying  year,  it 
seems  to  follow  that  the  rates  made  after  the  Die- 
ceding  6th  April,  and  before  the  3l8t  July,  are  laid 
before  him  in  order  that  he  may  see  whether  they 
have  been  paid.     Sect.  75  is  not  so  direct,  and  jti 
it  contains  a  strong  intimation.     It  ffives  a  descrip- 
tion  of  those  persons  who  shall  not  oe  disqualified 
by  being  misdcKTibed  in  any    rate  —  in  other 
words,  o^those  T)orsons  who,  but  for  the  wiadft- 
scription,  would  be  entitled  to  vote.    Those  pe^ 
sons  are  described  to  be  such  as,  being  liaUe  to 
be  rated,  have  been  bomi  fide  called  upon  to  par 
all  rates  made  for  the  relief  of  the  poor  in  stA 
piirish  or  township,  during  the  time  of  such  his 
occuiHitiou  (/.  e.  for  twelve  months  next  prcrious 
to  the  last  day  of  July),  and  such  person  shall 
have  bond  fide  paid,  on  or  before  the  20th  Jnlj 
in  such  year,  all  sums  of  money  which  he  shall 
have  been  called  upon  to  pay  as  rates  in  respect  d 
such    premises    for   one    year   previoasly  to  the 
6th  Ai)ril  then  next  preceding.     This  again  con- 
fines the  rates  which  it  is  necessary  that  the  jJ'O' 
pos(Hl  voter  should  have  paid  to  those  ecimmwiong 
within  the  6th  April  oi  the  jew  i^eoeding  tha 
qualifying  year.   One  of  the  datoB  of  tho  $Ui  AfA 
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mentioned  in  all  these  sections,  viz.,  the  6th  April 
of  the  qualifying  year,  has  been  clearly  altered 
to  the  6th  Jan.  by  11  &  12  Vict.  c.  90,  but  the 
other   date  of   the  6th  April,  viz.,  that  of  the 
year  preceding  the  qualifying  year,  would  at  first 
sight  seem  not  to  have  been  altered.    The  enact- 
ment is  that  no  person  shall  be  required,  in  order 
to  entitle  him  to  have  his  name  inserted,  &c.,  to 
have  paid  any  poor  rates  or  assessed  taxes  except 
such  as  shall  have  become  payable  from  him  pre- 
yioasly  to  the  5th  Jan.  in  the  same  year.    That 
would  seem  to  alter  the  last-mentioned  6th  April, 
but   not    the    former    one.    But  by  sect.  28  of 
31  &  32  Vict.  c.  68,  the  overseers  of  every  parish 
shall  produce  to   the   barrister  appointed  to  re- 
vise the  lists  of  voters  of  any  county  all   rates 
made  between  the    6th   Jan.   in   the  year    then 
last  past    and  the  last  day  of  Julv  in  the  then 
present  year.    That  seems  to  implv  that  both  dates 
of  the  6th  April  are  changed  to  the  6th  Jan.    The 
various  sections  may  well  be  said  to  indicate  that 
the  large  words  used  in  sect.  27  as  to  the  payment 
of  bygone  rates  are  to  be  modified  and  limited. 
And,  after  much  consideration  and  with  much 
hesitation,  we  have  come  to  the  conclusion  that 
they  do  indicate  that  the  rates  which  it  is  noccs- 
sarv  that  a  proposed  voter,  under  sect.  27  of  the 
Beform  Act,  must  have  paid,  were  all  those  which 
have  been  made  and  allowed  after  the  6th  April 
of  the  year  preceding  the  qualifying  year,  and, 
since  the  11  &  12  Vict.  c.  90,  after  the  6th  Jan.  of 
the  year  preceding  the  Qualifying  year.    If  this 
be  the  true  construction  of  sect.  27  of  the  Beform 
Act,  it  is  so  by  reason  of  the  context  found  in  the 
sections  which  have  been  alluded  to.     By  sect.  30 
of  31  &  32  Vict.  c.  68,  the  76th  section  of  6  Vict. 
c.   18  is  expressly  made  applicable  to   the    121, 
qualification  in  counties  given  by  sect.  8  of  the 
Bepresentation  of  the  People  Act  1867.    If  that 
section  as  a  context  limits  tne  large  words  used  in 
sect.  27  of  the  Reform  Act,  it  may  well  be  held  to 
limit  the  same  words  used  with  reeard  to  a  simi- 
lar subject  matter  in  the  later  Act.    If  that  be  so, 
and  if  the  words  in  sect.  3  be  not  limited  in  the 
same  manner,  there  will  be  a  difference  as  to  the 
payment  of  bygone  rates  between  the  new  and 
the  old  franchises  in  boroughs,  and  the  new  occu- 
pation fttmchises  in  boroughs  and  counties.    This 
incongruity  can  be  avoided  by  holding  that,  by 
vix^e  of  sect.  66  of  the  new  Act  the  sections  in 
the  older  Acts  which  limited  the  large  words  of 
sect.  27  of  the  Reform   Act   are  made   a  con- 
text to  the  new  Act,  by  which  the  large  words 
of   sect.   3   are  limited.    We  have   finally  come 
to    the   conclusion    that   these    words    may   not 
improperly  be,  and  ought  to  be  limited,  and  that 
the  rates  which  it  is  necessarv  that  a  proposed 
voter  should  have  paid  before  tne  20th  July  of  the 
qualifying  year,  are  all  rates  made   and  allowed 
after  the  6tn  Jan.  of  the  year  preceding  the  quali- 
fying year,  and  payable  up  to  the  6th.  Jan.  of  the 
qualifying  year.    As  to  all  such  rates  he  must 
have  paid  them  according  to  the  terms  of  sub- 
sect.  4,  that  is  to  say,  he  must  have  paid  an  equal 
amount  in  the  pound  to  that  payaole  by  otner 
occupiers  in  respect  of  such  rates.    And  no  ex- 
cusal  of  such  rates,  whether  made  before  or  after 
the    commencement    of     the    qualifying     year, 
can    be    pleaded    in   bar   of    a-    disquaJification 
arising  from  their  not  having  in  fact  been  paid 
or  tendered  before  the  20th  July  of  the  quaiify- 
ing  year.    It  was  argued  that  such  a  'decision 


as  that    to  which  we   have   now  arrived  would 
be    inconsistent    with    the    decision    in    Abel   v. 
Lee  (L.  Kep.  6  C.  P.  366.)     In  that  case,  Abel,  the 
appellant,  claimed  in  1870  to  be  placed  on  the 
register  under  sect.  3  of  the  Representation  of  the 
People  Act  1867.    It  was  conceded  that  he  was 
duly  qualified  in  all  other  respects,  but  it  was  ob- 
jected that  he  was  disoualified  by  reason  of  not 
having  paid  a  rate  made  in  respect  of  the  quali- 
fying.  premises  on  the    18th  Juno  1869 — made, 
therefore,  before  the  commencement  of  the  qaali- 
fying  year.     The  answer  relied  on  to  this  objection 
was,  that  after  Oct.  1869,  that  is  to  say,  during 
the  qualifying  year,  the  payment  of  this  rate  was 
duly  excused.    The  revising  barrister  disallowed 
the  vote.     It  was  argued  on  the  appeal  that  the 
only    rates    which    it    was    necessary    that    the 
proposed   voter    should    have   paid,   were    those 
made   and  allowed  within   the   qualifying   year, 
and   that  the  excusal  by  magistrates  whenever 
made,   from   payment  of  any  rate,  relieved   the 
proposed  voter  from  the  obligation,  as  matter  of 
Qualification,  of  having  paid  such  rate.    Both  of 
these  arguments  were  overruled  by  the  court,  on 
the  ground  of  the  difference  of  the  words  used  in 
the  sub-sections  of  sect.  3,  and  on  the  lar^ness  of 
the  words  used  in  sub-sect.  4.     InasmacSi  as  the 
rate    in   question,  viz.,   that  of  June,  1869,  was 
made  after  the  6th  April  of  the  year  preceding 
the  qualifying  year,  the  question  under  discussion 
in  the  present  case  was  not  raised  in  that  case. 
The  expressions  of  the  judges  were  pointed  to  the 
argument  that  payment  was  only  required  of  the 
rates  made  within  the  qualifying  year.    In  that 
case  it  was  necessary  to  point  out  the  largeness  of 
the  words  used  in  sect.  3  of  the  Bepresentation 
of  the  People  Act,  1867.    In  this  case  it  has  been 
necessary  to  consider  how  far  that  largeness  re- 
quired bmitation.    Inasmuch  as  we  hold  that  the 
only  rates  which  it  is  necessary  that  a  proposed 
voter  should  have  paid  are  those  made  after  the 
6th  Jan.  of  the  year  preceding  the  qualifying  year, 
it  is  unnecessary  to  consider  whether  there  was  a 
valid  excusal  by  justices  in  this  case  of  the  rates 
made  in  1869.     We  are  of  opinion  that  the  deci- 
sions of  the  revising  barrister  must  respectively 
be  affirmed  and  reversed,  in  accordance  with  this 
judgment.      Cull   v.    Austin:    decision    affirmed. 
Austin  V.  Gull :  decision  reversed. 

Attorney  for  Cull,  J.  0.  SeLby,  for  Straud,  Chel- 
tenham. 

Attorney  for  Austin,  F,  W.  Burr^    for    0,  J". 
Chessh/yre,  Cheltenham. 
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(Before  the  Lords  Justices.) 

The  Attorney-General  v.  The  Great  Eastern 

Railway  Company. 

Bailway  company — Special  Act — Power  to  atop  up 
streets — Deposited  plans  and  sections — Incorpora' 
Hon  with  special  Act — Baikoays  Glauses  Goihsoli' 
daiion  Act  1845,  ss.13^  14. 

By  the  Sth  section  of  their  special  Act,  with  which  the 
Railways  Glauses  GonsotidaHon  Act  lS4f^was'in' 
corporaiedf  a  raikoay  company  were  empowered 
to  stop  up  and  cause  to  he  discontinued  as  public 
highways  aU  streets  amd  highways  wOhin  the  area 
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(AerCTTtte/ora  deieribed  ae  t)ie  site  of  an  intended 
station,  and  to  appropriaie  the  site  of  such  tireeli 
a«d  highwai/s  to  tlie  purposes  of  the  station.     The 
flans  and  sections  deposited  butlie  company  upon 
the  awliratlon  for  their  Act  sliovied  that  8.  ttrvel 
{tvkicb  was  wiVfttM  the  area  described  ia  the  Act) 
was  to  be  crossed  by  the  Tailwai/  upon  mt  arch 
sixleeitfeet  high,  but  did  not  staie  thai  the  street 
viai  to  b<!  slopped  vp.     The  6lh  section  of  f'te  Ad 
enacted  (hat  tlie  railway  shoiHd  be  made  in  the 
line  or  within  the  limits  of  deviation,  and  upon  Uie 
lands    delineated  on    the   depoiifed  plans,    and 
areording  to  tlte  levels  defined  on  the  deposited 
sections: 
Held,  that  the  companij  were  not  bound  by  the  de- 
posited plans  and  secliotis  except  so  far  as  they 
were  incorjaoraled  wUh  the  special  Act,  artd  jfutt 
the  plans  and  aectlona  tcere  not  incorporated  with 
the  special  Act  so  as  to  prevent  tite  company  froni 
stopping  up  S.  street. 
Decision  of  Bacon,  V.C.  rei-ersed. 
This  waa  a  bill  and  information  at  the  reUtiou  of 
the  Commiaaioners  of  Sewera  of  the  City  of  Lon- 
don, who  were  also  plaintiffs  in  the  euit.  for  the 
purpose  of  reatraiuing  the  Great  EoHtem  Railway 
Companj  from  atopping  up  or  interfering  with  the 
pubhc    traffic  through   Sun-stroet,   which   is   one 
ot  the  great  thoroughfares  from   eoet  to  west  in 
the  Citj  of  Loudon. 

Tlie  case  came  before  Bacon,  V.C,  in  last 
Hilary  Term,  on  a  motion  for  |an  interlocutory 
injunction,  and  his  Honour  granted  an  injunction 
restraining  the  company  from  penmuiently  atop- 
ping up  Sun-sti-eet,  or  interfering  with  the  public 
tramc  thereof,  until  the  hearing  of  the  cause. 

From  this  order  the  compony  appealed,  and  on 
the  appeal  coming  on  to  be  heard  it  was  arranged 
that,  as  the  Vice- Chancellor  had  bSiSed  his  dcciaioD 
on  the  merits  of  the  case,  the  hearing  of  the  cause 
should  take  place  before  the '  Lords  Justices  in 
the  first  instance,  and  the  injunctiou  was  con- 
tinued till  the  hearing. 

The  hearing  on  the  motion  for  an  injunction 
in  the  court  beiow  is  reported  in  25  L.  T.  Eep, 
N.  S.,  867,  where  the  facts  of  the  case  are  stated. 

It  is  only  neceHsary  to  add  that  although  the 
plans  and  sections  deposited  with  the  derk  of 
the  peace  by  the  company  upon  appUcation  for 
their  special  Act,  did  not  state  that  Sun-street 
was  to  be  atopped  up,  they  did  state  that  Half 
Moon-street,  another  street  within  the  area  de- 
scribed in  the  Act,  was  to  be  stopped  up. 
The  cause  now  came  on  for  hearing. 
The  Solieitor-Oeneral  (Sir  G.  Jcasel,  Q.C.), 
Amphlelt,  Q.C.,  and  Pontlfex  for  the  relators.— We 
contend  that  the  deposited  plans  which  stated  that 
it  was  not  intended  to  stop  up  Sun-street  were  in- 
corporated with  the  special  Act,  so  as  to  preclude 
the  company  from  stopping  up  Sun-street.  The 
0th  section  of  the  Act  of  IH64,  after  reciting  that 
the  plana  had  been  deposited,  expressly  provides 
that  the  railway  shall  be  made  in  the  line  or  within 
the  limits  of  deviation,  and  upon  the  lands  de- 
lineated on  the  plans  and  according  to  the  levels 
defined  on  the  sections.  Then  the  13th  and  14th 
sections  of  the  Ewlways  Clauses  Consolidation  Act 
1845,  which  is  incorporated  with  the  special  Act, 
preclude  the  company  from  deviating  from  the 
oepoaiUid  plans,  and  we  contend  that  there  is 
nothing  in  the  special  Aots  to  vary  the  proTisions 
of  these  sectiona,  or  to  prevent  them  from  apply- 
ing bo  this  case.    In  ParJber  v.  The  Great  Western 
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BaOway  Company  (7  Soott  N.  Bep.  870),  "nnU, 
C.J.,  speaking  of  Acts  obtained  by  T*flway  oooi- 
panics,  says:  "It  is  to  be  obB^!Ted  that  the 
language  of  these  Acts  of  Parliament  is  to  be 
treated  as  the  language  of  the  promotera  of  thaa. 
They  ask  the  Legislature  to  confer  great  privile^ 

Xn  them,  and  profess  to  give  the  onbUc  cerUii 
antages  in  return.  Acta  pasaea  under  nicfc 
circumstances  should  be  cunatmed  strictly  ^aimi 
the  parties  obtaining  them,  but  liberal^  in  faTOnr 
of  the  public."     They  also  referred  to — 

Tht  AliOTBeji-Qentral  t.    Teieke^mry   and  Xahtn 
fiailuiavCoinpany,  8L.T.  Bep.  N.  S.683;lDcG. 
J.  &8m.^23; 
The  Attomey-Oeneral  v.  Tlie  Corporation  of  Li^ 

L.  Bep.  5  Cb.  583 ; 
The  Sorth  BriiUh  KailtPay  Company  r.  Tod,  13  O. 

i  Fin.  722; 
Wart  T.  The  Regent' i  Canal  Company,  3  De  G.  A  J. 

212; 
Lami  V.  The  North  London  Aotlu^y  Companf,  It 
L.  T.  Rep,  N.  S.  96  ;  L.  Bep.  4  Ch.  528. 
Sir  Eoundell  Painier,Q,C.,  Kay,  Q.C.,  and  Snort 
for  the  defendants.— TA<  North  British  Bailiea] 
Company  v.  Tod  (12  CI.  &  Pin.  722)  shows  thu 
deposited  plana  and  sections  are  not  binding 
upon  a  railway  company,  OTileee  they  are  m 
referred  to  in  the  company  a  Act  as  to  be  incorpo- 
ranted  therewith.  And  that  case  was  followed  is 
Beardmer  v.  The  London  and  North-Western  B^ 
way  Company  (1  3fac.  &  G.  112).  There  is  nothing 
in  this  case  to  incorporate  the  deposited  plana  ud 
sections  in  the  special  Act.  In  R«g-  v.  IV 
Wiiconibe  Bailmay  Company  (15  L.  T.  Hep.  N.  S. 
6l6;  L.  Rep.  2  Q.  B.  310)  Hellor,  J.  says:  "It 
seems  to  me  that  the  memorandnm  on  Qm 
deposited  plan  amounted  to  nothing  more  than  u 
indication  of  what  the  defendants  proposed  to 
obtain  power  to  do.  It  neither  became  obligatiXT 
on  the  defendants  to  follow  the  plan,  nor  waa  it  tH 
foundation  of  any  authority  conferred  upon  them.' 
The  8th  section  of  the  Act  of  1864  gave  the  cod- 
pany  express  power  to  stop  np  all  Btreete  within  ta 
area  therein  described,  and  Son-street  is  within 
that  area.  Therefore  that  section  varies  and  pR- 
vails  over  the  provisions  of  the  Bailways  CUuia 
Consolidation  Act.  And  the  38th  section  ri  the 
Act  of  1870  expressly  re-enacts  the  8th  section  ti 
the  Act  of  1$M.  Therefore,  we  snbmit  that  it  is 
perfectly  clear  that  the  company,  not  being  bomid 
by  their  deposited  plans,  have  ^ill  power  to  Aip 
up  Sun-street.     They  also  referred  to 

Reg.  V.  The  Cateionan  Baituoy  Otnuam,  16  dl^ 

19; 
The  Atlomey'aa\MT'dy.  Ths  Qraat  Jfarthem  BiOtm 

Compami,  4  De  Q.  t  Sm.  75  ( 
Ware  v.  The  Regent'*  Canal  Company,  3  De  0. 1  J- 


TheAttomeu-Qsneralv.ThtTewke^ruiyai 
Rattway  Company,  S  L.  T,  Bop.  H.  9 
IDeO.  J.  &S.  433i 


)  L.  T.  Bop.  N.  a.  19S,  « 


LitlU  V.  The  Heioport,  Absryawamy,  and  flrr^M 
Railway  Company,  12  C.  B.  7S8. 

AmpMett,  Q.C.  in  reply. 

Lord  Justice  Mellish. — This  ia  an  inforswtiaa 
brought  in  the  name  of  the  Attomey-Genenl  bj 
the  Commissionera  of  Sewers  of  the  City  of  Lce- 
doQ  to  restrain  the  Great  Eastern  Railway  CoiS' 
^ny  from  stopping  np  a  street  called  San-fOccL 
The  sole  question  to  be  determined  is,  wbrthtf. 
according  to  the  true  construction  c£  the  Acti  rf 
Parliament  which  the  Great  Haslw  n  Baihnrf 
Company  obtained  for  the  pnrpoae  of  -"^-"g  Umv 
station,  they  have  obtained  power  to  atop  ap  Sat- 
street.    The  general  BaUiray  Aet  (the  T  "- 
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es  Gonsolidation  Act)  giyes  no  power  to  stop 
reets,  and  therefore  they  clearly  cannot  have 
'  to  stop  up  Sun-streeb  unless  we  can  find 
m  express  power  is  f2^ven  by  special  Acts. 
certainly  the  Act  of  1864,  if  we  look  at  that 
—which  I  shall  do  in  the  first  instance — 
at  considering^  the  deposited  plans  and  the 
ays  Clauses  Gonsolidation  Act,  appears  to 
confer  upon  the  company  power  to  stop  up 
treet  in  the  plainest  possible  terms.  In  the 
I  it  is  stated ;  "  Whereas  it  is  expedient  that 
mpany  should  be  authorised  to  purchase  all 
.nas  and  buildings  in  the  City  of  London 
ised  within  an  area  " — and  then  it  sets  out 
j^a,  which,  beyond  all  question,  included  a 
portion  of  Sun-street,  and  proceeds — "and 
)p  up  all  streets  and  highways  within  the 
rea,  and  to  appropriate  the  site  of  such  area 
}  purposes  of  a  railway  station."  The  Act 
I  that  it  is  expedient  that  the  company 
I  be  authorised  to  purchase  lands  including 
kt  portion  of  Sun-street,  and  to  stop  up  all 
.'eets  and  highways  within  that  area,  and  to 
3riate  the  site  of  the  area,  which  includes  a 
Q  of  Sun-street,  for  the  purpose  of  a  railway 
I.  That  being  the  recital,  it  is  enacted  by 
1  section  that  the  company  may  stop  up,  and 
to  be  discontinued  as  public  highways,  all 
I  and  highways  within  tno  area  hereinbefore 
3ed  as  the  site  of  the  intended  station,  and 
ppropriate  the  site  of  such  streets  and  high- 

0  the  purposes  of  such  station."    It  is  very 
It    to    conceive   words   which    could    more 

say,  first,  that   they  may  stop    up  the 

1  within  the  area,  and  secondly,  that 
oay  appropriate  the  site  of  the  streets  for 
irposes  of  the  station.  Then  it  goes  on: 
the  western  moiety,  or  half  part  of  the  site 
er-street,  shall,  from  the  time  of  such  stop- 
ip,  be  vested  in,  and  belong  to,  the  North 
n  Railway  Company,  and  nothing  herein 
led  shall  authorise  the  stopping  up  of  the 
breet  or  public  place  known  as  Broad-street- 
igs,  and  numbered  57,  in  the  parish  of  St. 
h,  Bishopsgate,  on  the  said  deposited  plans." 
LOt  think  it  is  necessary  to  consider  whether 
Qg  turns  upon  that  express  exception  of 
street-buildings.  Looking  at  the  recitals 
this  8th  section,  it  is  difficult  to  say  how 
•  words  could  have  been  used  for  the  pur- 
)f  showing  that  the  company  were  to  be 
i  to  stop  up  the  streets,  and  were  to  be 
d  to  appropriate  the  site  of  the  streets  for 
rposes  of  the  station.  All  you  can  say  is 
ley  did  not  think  it  necessary  to  enumerate 
le  all  the  streets  which  are  within  the  area. 
)ars  to  me  that  if  it  were  intended  that  they 
be  allowed  to  stop  up  all  the  streets  that 
within  the  area,  it  would  be  wholly  useless 
inecessary,  and  might  possibly  have  led  to 
ty  if  they  had  professed  to  set  them  all  out 
le,  because,  if  they  had  happened  accidentally 
'e  one  out  the  consequence  would  be  that 
)uld  not  stop  up  that  street.  But  sp>eoifying 
kct  boundaries  of  the  area,  it  appesu-s  to  me 

was  quite  sufficient  to  say  tnat  they  were 
1  to  stop  up  all  the  streets  within  that  area. 

simply  how  the  case  stands  on  the  Act  of 
Now  let  us  see  what  there  is  on  the  other 
[t  appears  that  in  the  deposited  plans  they 
lecify  what  streets  were  intenaed  to  be 
1  up,  and  what  streets  were  not  intended  to 


be  stopped  up.    It  is  said  in  the  deposited  plans  : 
"  Liverpool-street — level    unaltered ;    Half-moon- 
strcct    to    be    stopped;     Sun-street — ^level     un- 
altered." Therefore,  no  doubt  there  was  a  repre- 
sentation made  that  Half-moon-street  was  to  be 
stopped,    and    that    Sun-street   was    not    to   be 
stopped.    Besides    that,  it  is  stated   that   there 
was   to  be  an   arch  over  Sun-street  of    35  feet 
span  and  16  feet  hi^h.    That  is  what  was  stated 
upon  the   depositea  plans.    Now  it  is  perfectly 
settled  law  since  the  case  of  Tod  v.  Tlie  N(yrth 
British  Railway  Company,  in  the  House  of  Lords 
(nhi  SUV.),  that  the  mere  fact  of  a  representation 
having  oeen  made  in  the  deposited  plans,  although, 
no  doubt,  the  fact  of  such  a  representation  having 
been  made  may  have  the  effect  of  preventing  the 
persons  interested  in  the  matter  from  opposing 
the   railway  company  in  Parliameniy — for  people 
may  go  and  look  at  deposited  plans  and  may  say, 
"  Oh !    it  appears  that  this  street  is    not  to  be 
stopped  up,'    and,    therefore,  persons  interested 
in  tne  street  may  not  appear  m  Parliament,  and 
may  take  no  trouble  about  the  matter — ^never- 
theless, it  is  perfectly  settled  law  that  such  a  re- 
presentation as  that  does  not  in  any  way  bind  the 
comply  unless  the  plans  are  incorporated  in  the 
Act.    llie  railway  companies  are  ooliged  by  the 
standing  orders  of  the  Houses  of  Parliament  to 
deposit  plans  showing  what  they  propose  to  do. 
It  does    not   follow   that    they  make    misrepre- 
sentations in  these  plans  for  the  purpose  of  de- 
ceiving the  public;  but  the  companies  are  obliged 
to  deposit  plans,  and  it  is  settled    law,  which 
cannot  be  altered  now,  that  representations  made 
on  such  deposited  plans  do  not  bind  them  or  give 
any  equit^r  against  them,  except   so    far   as  the 
plans  are  incorporated  in  the  Act  of  Parliament. 
The  question,  therefore,  is  how  far  the  representa- 
tion that  Sun-street  would  not  be  stopped,  and 
that  it  would  be  crossed  by  an  arch  of  a  certain 
height,  is  incorporated  in  the  Act.    In  the  special 
Act  itself  the  only  section  which    was  cited  as 
having    reference    to    the   deposited    plans    and 
sections  was  the  6th.    That  section  says,  ''And 
whereas  plans  and  sections  of  the  proposed  railway 
showing  the  lines  and  levels  thereof  respectively, 
and  the  lands  required  for   the  purposes  thereof, 
and  of  the  said  intended  station  in  the  City  of 
London,"  that  clearly  means  only  plans  and  sec- 
tions required  for   the  railway,  and  for  the  in- 
tended   station,    *'  and    of  the    enlargement    of 
Bishopsgate  station,  and  of  the  other  purposes  of 
the  undertaking,  and  also  books  of  reference  to 
such  plans,  have  been  deposited  with  the  clerks 
of  the  peace  of  the  City  of  London  and  the  coun- 
ties of  Middlesex  and  Essex  respectively.  Therefore, 
subject  to  the  provisions  and  powers  of  deviation 
in  this  Act  ana  the  Acts  incorporated  therewith 
contained,  the  said  railways  shall  be  made  in  the 
line  or  within  the  limits  of  deviation,  and  upon 
the  lands  delineated  on  the  said  plans,  and  de- 
scribed in  the  said  books  of  reference  and  according 
to  the  levels  defined  on  the  said  sections."    That 
section  simply  by  itself  appears  to  me  not  to  be 
sufficient  to  mcorporate  tne  statement  that  Sun- 
street  was  not  to  be  stopped,  or  even  that  the 
railway  was  to  pass  on  an  arch.    It  simply  states 
that  the  railway  is  to  be  made  upon  the  line,  and 
within  the  limits  of  deviation,  ana  upon  the  lands 
delineated  in  the  plan.    Indeed,  reliance  was  not 
placed  to  any  considerable  extent  on  that  section, 
out  reliance  was  placed,  and  in  fact  the  whole  case 
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against  the  company  depends  opon,  the  13th  and 
llth  sections  of  the  Railways  Cflauses  Gonsolida- 
tion  Act  1845.  Now  the  Railways  Glauses  Gon- 
solidation  Act  is  incorporated  by  the  first  section 
of  the  special  Act.  First  of  all  it  is  enacted  by  the 
first  section  of  the  Railways  Glanses  Gonsolidation 
Act :  "  That  this  Act  shall  apply  to  every  railway 
which  shall  by  any  Act  which  shall  hereafter  be 
passed,  be  authorised  to  be  constructed,  and  this 
Act  shall  be  incorporated  with  such  Act,  and  all 
the  clauses  and  provisions  of  this  Act,  save  so  far 
as  they  shall  be  expressly  varied  or  excepted  by 
any  such  Act,  shall  apply  to  the  undertaking 
authorised  thereby  so  far  as  the  same  shall  be 
applicable  to  such  undertaking,  and  shall  as  well 
as  the  clauses  and  provisions  of  every  other  Act 
which  shall  be  incorporated  with  such  Act,  form 
part  of  such  Act,  and  be  construed  together  there- 
with as  forming  one  Act."  It  was  argued  by  Mr. 
Amphlett  that  because  there  is  a  section  in  the 
special  Act  incorporating  the  Railways  Glauses 
Gonsolidation  Act,  therefore  the  limitation  in  the 
first  section,  namely,  that  the  clauses  and  pro- 
visions of  the  Act  shall  apply  save  so  far  as  they 
shall  be  expressly  varied  or  excepted  by  the  special 
Act,  ought  not  to  be  construed  as  applying  to  the 
present  case.  But  I  am  not  of  that  opinion.  It  ap- 
pears to  me  very  improbable  indeed  that  Parliament 
should  have  intended  to  incorporate  the  general 
provisions  of  the  Railways  Glauses  Gonsolidation 
Act,  but  not  subject  to  that  limitation,  and  that 
if  you  find  something  expressly  different  con- 
tained in  the  special  Act  that  should  not  over- 
rule the  general  Act.  Indeed,  in  all  cases  where 
one  Act  of  Parliament  is  incorporated  with  another, 
it  is  the  general,  and,  as  far  as  I  know,  the 
universal,  rule,  that  if  you  find  a  contradiction 
between  the  general  Act  and  the  special  Act  the 
special  Act  is  the  Act  which  is  to  prevail.  What  then 
is  the  effect  of  the  13th  section  of  the  Railways 
Glauses  Consolidation  Act  ?  The  13th  section  does 
not  come  within  that  class  of  sections  which  relate 
to  the  crossing  of  roads  by  railways,  but  it  is  in 
the  class  of  sections  which  simply  relate  to  the 
construction  of  the  railway  and  the  works  con- 
nected therewith.  It  enacts  that  "  Where  in  any 
place  it  is  intended  to  carry  the  railway  on  an  arcn 
or  arches,  or  other  viaduct,  as  marked  on  the  said 
plan  or  section,  the  same  shall  be  made  accord- 
ingly.'* I  agree  that  that  does  so  far  incorporate 
the  plans  and  sections  that  it  does,  unless  there  is 
something  in  the  special  Act  which  expressly 
varies  it,  enact  that  the  railway  (which  I  think 
means  in  this  case  the  Hue  of  railway,  and  does 
not  refer  to  the  station)  shall  cross  Sun-street  by 
an  arch.  I  think  the  company  could  not  make  it 
cross  Sun-street  in  any  other  way  than  by  that 
arch,  if  there  be  nothing  in  the  special  Act  to  y&rj 
that  provision.  Then  the  14th  section  says  :  "  It 
shall  tiot  be  lawful  for  the  company  to  deviate  from 
or  alter  the  gradients,  curves,  tunnels,  or  other 
engineering  works  described  in  the  said  plan  or 
section,"  with  certain  exceptions  which,  1  think, 
are  not  applicable  to  this  case.  It  may  be  assumed 
that  this  arch  would  be  an  engineering  work 
within  the  meaning  of  that  section.  If  it  would, 
then  it  amounts  to  a  repetition.  It  would  not  ap- 
pear to  me  to  carry  the  matter  any  further  than 
what  is  contained  in  the  13th  section.  Unless 
there  is  something  which  expressly  varies  that 
provision  in  the  special  Act,  that  arch  is  to  be  con- 
Btmcted  oyer  Son-street.    Now  what  appears  to 


me  to  be  the  real  question  which  has  to  be  decidied 
in  this  case  is  this — Do  the  recital  and  the  8th 
section  of  the  special  Act  amount  to  an  expren 
varying  of  this  13th  clause,  which  says  that  the 
arcn  is  to  be  constructed  as  delineated  on  the 
sections  P    I  am  very  clearly  of  opinion  that  they 
do.     If  Sun-street  had  been  mentioned  by  name,  if 
in  the  8th  section  of  the  special  Act  they  had  taken 
the  trouble  to  enumerate  all  the  streets  whidi  are 
within  the  area,  and  Sun-street  had  been  one  d 
those  enumerated,  it  could  hardly  have  been  con- 
tended, and,  as  I  understand  the  argoment,  it  ii 
not  contended,  that  that  would  not  have  ovemiled 
the  provisions  in  the  Railways  Glauses  Gonsolida- 
tion Act  respecting  the  construction  of  arches 
where  they  arc  shown  on  the  deposited  sectioiL 
I  cannot  see  that  it  makes  any  difference  that  the 
special  Act  does  not  enumerate   all   the  streets 
within  the  area,  but  says  that  the  company  mtf 
stop  up  all  the  streets  within  the  area  and  mey 
appropriate  the  site  of  the  streets  (which  makes 
the  matter  still  stronger)  for  the  purposes  of  the 
station.     It  appears  to  me  that  that  does  expresslj 
vary  the  provisions  of  the  13th  and  14th  sections  oif 
the  Railways  Glauses  Gonsolidation  Act.     It  does 
expressly  vary  them  and  does  enable  the  com- 
pany to  stop  up  the  street  and  appropriate  the 
site  of  the  street  for  a  station.  Some  other  sedaons 
of  the  special  Act  were  referred  to.     The  7ch 
section  was  referred  to,  but  it  really  appears  to 
me  to  have  Uttle  or  no  bearing  on  the  qaestaoB. 
It  simply  provides  for  the  benefit  of  lanaownen 
that  the  company  are  to  construct  one  portion  of 
the  line  before  the  other.    I  am,  therefore,  of 
opinion  that  upon  the  proper  construction  of  the 
first  Act,  the  company  have  power    to  stop  np 
Sun-street  and  to  appropriate  the  site  of  it  tort 
station.    Then  it  can  hardly  be  contended,  vod. 
indeed,  I  do  not  think  it  was  seriously  contended, 
that,  if  that  is  the  true  construction  of  the  first 
Act,  the  right  to  stop  up  Sun-street  is  not  con- 
tinued by  the  second  Act.    In  fact  the  38th  sectioB 
of  the  second  Act  does  expressly  and  in  terns 
preserve  the  8th  section  of  the  first  Act.    It  pro> 
vides  that  "  Except  as  by  this  Act  otherwise  ei« 
prcssly  provided,  nothing  in  this  Act  contained 
shall  repeal,  alter,  preju£ce,  or  affect  any  of  the 
provisions  of  the  Station  Act  1864,  contained  in 
the  8th  and  following  sections  of  the  said  Act  to 
the  73rd  section  inclusive,  so  far  as  sudb  prori- 
sions  are  applicable  and  capable  of  being  carried 
into  effect  consistently  with  the  alteradons  Ij 
this  Act   authorised  to   be   made    in   the  rsit 
way,  and  authorised  by  that  Act,  and  where  hr 
this  Act  any  such  alterations   or  any  new  nu- 
way  or  works  are  authorised  to  be  made,  sneh 
provisions    shall   apply  to    the  alteration  or  to 
the  new  railway  or  works  if  applicable  or  capable 
of    bein^    carried    into    effect    with     reference 
thereto    in    like  manner  in  all  respects  as  the 
same    respectively   would  have   applied   to  the 
authorisea  railway  or  works,  and  as  if  such  pro- 
visions had   been    specially    re-enacted   in  this 
Act  with  reference  to  such  alterations  or  nev 
railway  or  works."    Now,  this  new  Act  of  18?5 
entirely  did  away  with  the  arch  over  Son-street ; 
that  is  not  disputed.    It  altered  the  lerel  by  which 
the  railway  was  to  cross  Sun-street|  ai^  if  Svn- 
street  was  not  to  be  blocked  up  it  would  miike  the 
railvray  go  under  Son-street  iniitead  of  goiogofcr 
it.    That  alteration  having  beot  madBp  joa  ■* 
then  to  read  the  8th  seol^  of  tbaoli Aii  M 
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thej  may  stop  up  Sun-street  and  may  appropriate 
the  site  of  it  for  their  station,  as  incorporated 
in  the  Act  of  1870.  Therefore  it  appears  to  me  that 
the  true  construction  of  th  >  first  Act  being  that 
they  may  stop  it  up,  so  far  IVora  that  view  being 
altered,  it  is  really  strongly  confirmed  by  the 
second  Act.  Upon  the  whole,  therefore,  I  am  of 
opinion  that  the  company  have  power  to  stop  up 
San-street,  and  to  appropriate  the  site  of  it,  pro- 
vided, of  course,  that  they  make  their  station  there, 
because  they  would  not  have  the  power  if  they  did 
not  make  the  station  there,  but  only  took  their 
line  of  railway  over  it.  Provided  the^  include 
Son-street  in  their  station,  I  am  of  opmion  that 
they  have  power  to  block  it  up  and  to  appropriate 
that  portion  of  it  which  is  within  the  area  described 
in  the  first  Act.  The  consequence  is  that  the 
information  must  be  dismissed  with  costs. 

Lord  Justice  James. — I  am  of  the  same  opinion. 
I  could  have  wished  that  we  had  power  to  hold 
the  company  to  be  bound  by  what  they  re- 
presented on  their  deposited  plans ;  but  it  appears 
to  me  for  the  reasons  that  have  been  stated  by  the 
Lord  Justice,  that  it  is  impossible  to  limit  the 

Slain  words  of  the  Act  by  that  which  appears  to 
ave  been  put  into  the  plajis  solely  for  the  purpose 
of  indicating  how,  at  that  particular  date,  it  was 
intended  that  the  line  should  be  constructed. 
Information  accordingly  dismissed  with  costs. 
Solicitor  for  the  relators,  A.  J.  Baylis. 
Solicitor  for  the  railway  company,  W,  H.  Shaw. 


V.C.   MALZVS'  COXTBT. 

Beported  hj  G.  I.  F.  Coon  and  T.  H.  Cabsoh,  Eaqrs., 

Banristen-at-lAw. 


FridoAj,  June  21, 1872. 

Re  Alchin's  Texjsts  ;  Ex  parte  Fublet  ;  Ex  parte 
The  Earl  of  Bomnet  and  othebs. 

Chcuritable  gifl — Insufficient  description — Lament 

ainbiguity. 

Testator  hecmeaJthed  5002.   to  "  The  Kent  Oou/nty 

Hospital,*     There  was  no  institution  strictly  an' 

ewering    this    description,    and    the  legacy  was 

claimed  by{l)  the  Kent  and  Canterbury  Hospital, 

situate  ai  Canterbury  ;  (2)  the  West  Kent  General 

Hospital  situate  at  Maidstone;    (3)  TJie  Royal 

Kent  Dispensa/ry,  situaie  at  Greenwich ;  and  (4) 

the  Ketit  County  Ophtlwlmic  Hospital,  situate  at 

Maidstone,    It  appeared  thut    the  testator  luvd 

some  landed  property  situate  at  Greenwich,  but 

there  was  no  further  evidence  connecting  him  with 

any  oftlhe  ahove  institutions : 

Held,  that  the  legacy  m^ist  be  divided  equally  be* 

tween  the  Kent  and  Canterbury  Hospital  and  the 

West  Kent  Genial  Hospital, 

BicHABD  TuoMAS  Alguin,  of  10,  Gh*and  Parade, 

Brighton,  by  his  will  dated  the  25th  Oct.  1869, 

bequeathed  (amongst  other  charitable  legacies)  a 

leg^y  of  500L  "  to  the  treasurer  for  the  time  being 

of  the  £[ent  County  Hospital  in  aid  of  that  insti- 

tation,"  and  he  durectea  that  the  receipts  of  the 

treasurer  for  the  time  being  should  be  a  su^- 

cient  discharge  for  the  legacy  so  bequeathed  to 

him  as  aforesaid. 

The  testator  died  on  the  1st  June  1871.  The 
ezecators  paid  the  above  legacy  into  court  under 
the  provisions  of  the  Trustee  Kelief  Act,  stating 
in  tneir  affidavit  that,  as  far  as  they  were  able 
to  aaoertain,  there  was  no  hospital  so  designated, 
and  that  the  only  institutions  with  any  similarity 
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of  r.ame,  were  the  Kent  and  Canterbury  Hospital, 
situate  at  Canterbury;  the  Boyal  Kent  Dispensary, 
situate  at  Greenwich;  the  West  Kent  General 
Hospital,  and  the  Kent  County  Ophthalmic  Hos- 
pital, both  situate  at  Maidstone ;  and  that  to  the 
oest  of  their  knowledge  and  belief,  there  was  no 
other  hospital  which  could  claim  to  be  interested 
in  the  said  legacy. 

Petitions  claiming  the  legacy  were  presented  by 
George  Furley,  the  treasurer  of  the  Kent  ana 
Canterbury  Hospital ;  and  by  the  Earl  of  Bomney 
and  others,  the  treasurers  of  the  West  Kent 
General  Hospital. 

It  appeared  from  an  affidavit  filed  on  behalf  of 
the  Kent  County  Ophthalmic  Hospital,  that  in  a 
former  suit  before  Stuart,  V.C,  a  question  was 
raised  as  to  the  meaning  of  a  beouest  in  another  wiU 
"  to  the  Kent  County  Hospital,"  and  his  Honour 
decided  that  the  Kent  County  Ophthalmic  Hospital 
was  entitled.  In  that  case,  however,  the  testatrix ' 
had  suffered  from  diseased  eyes,  and  had  been 
attended  by  a  surgeon  who  was  one  of  the  hono- 
rary surgeons  of  the  Kent  County  Ophthalmic 
Hospital. 

From  an  affidavit  filed  on  behalf  of  the  Boyal 
Kent  Dispensary,  it  appeared  that  Bichard  Thomas 
Alchin  possessed  some  landed  property  in  the 
neighbourhood  of  Greenwich. 

Freeman  for  the  Kent  and  Canterbury  Hospital. 

Cutler,  for  the  West  Kent  General  Hospital, 
claimed  the  legacy  on  the  ground  that  in  cases  of 
misdescription,  locality  was  the  important  thing 
[Wilson  V.  Syii/re,  1  Y.  &C  C.  C.  654),  and  in 
point  of  locahty,  the  West  Kent  General  Hospital 
corresponded  more  closelj  to  the  "  Kent  County 
Hospital,"  than  an  institution  confined  to  one 
particular  district,  such  as  the  Kent  and  Canter- 
bury HospiUd.  Further,  a  hospital  which  only 
treated  patients  suffering  from  ophthalmia  could 
not  take  a  legacy  which  was  intended  for  a  general 
hospital  (Bradshaw  v.  Thompson,  2  Y.  &  0.  C.  C. 
295.) 

Waller,  for  the  Kent  County  Ophthalmic  Hos- 

Eital,  contended  that  the  case  was  concluded  in  his 
ivour  by  the  decision  of  Stuart.  Y.C. 

Oswald,  for  the  Boyal  Kent  Dispensaiy,  con- 
tended that,  there  being  a  latent  ambiguity,  the 
court  would  listen  to  parol  evidence  to  snow  what 
the  intention  of  the  testator  really  was:  (Be 
Briscoe's  Trusts,  26  L.  T.  Bep.  N.  S.  149.^  In  the 
present  case  there  was  evidence  to  show  that  the 
testator  possessed  property  at  Greenwich,  and  was 
interested  in  that  neighbourhood.  He  was,  there- 
fore, probably  well  acquainted  with  the  Boyal 
Kent  Dispensary,  which  was  situate  at  Greenwich,' 
whereas  there  was  no  evidence  to  show  that  he 
was  oven  aware  of  the  existence  of  the  other  three 
claimants.     He  cited : 

Waller  y.  Childs,  Ambler  524. 

Simon  y.  Ba/rher,  5  Biuw.  112. 

Be  Kiloert's  Trusts,  L.  Bep.  7  Ch.  170 ;  24  L.  T.  Bep. 
N.S.823;  2«  L.  T.  Bep.  N.  S.  221. 

Baiten  for  the  executors. 

The  Yice-Changellob  said,  that  in  the  present 
case,  a  testator  had  left  500L  to  the  Kent  County 
Hospital.  If  there  had  been  a  hospital  of  that 
name,  then  for  the  reason  stated  in  Kilvert*s 
Trusts  there  would  have  been  no  further  inquiry. 
But  there  was  no  hospital  called  the  Kent  County 
Hospital,  and  the  legacy  was  claimed  by  three 
different  hospitals  and  by  one  dispensary.  Now 
it  was  quite  clear  that  the  testator  intended  this 
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money  to  go  to  a  hospital.  In  his  opinion  a  hos- 
pital was  a  place  were  patients  were  received, 
while  a  dispensaiy  was  a  place  where  medicines 
were  dispensed.  He  could  not  therefore  give  this 
money  to  the  dispensary.  There  remained  the 
claims  of  the  three  hospitals.  The  Kent  and 
Canterbury  Hospital  was  a  hospital  for  the  whole 
county  of  Kent.  The  addition  of  the  word  Canter- 
bury made  the  name  look  better,  but  did  not 
prevent  the  hospital  from  being  one  for  the  gene- 
ral benefit  of  the  county.  The  West  Kent  General 
Hospital  was  also  a  general  hospital  for  the  county 
of  Kent.  No  doubt  the  testator  did  not  intend 
this  legacy  to  be  divided.  He  intended  the  whole 
legacy  to  go  to  one  institution.  But,  inasmuch 
as  the  testator  had  not  accurately  described  any 
one  hospital,  his  Honour  should  follow  the  prin- 
ciple laid  down  in  KUveii's  Trusts  (24  L.  T.  Kep. 
N.  S.  823),  and  divide  the  legacy  amongst  those 
whom  he  thought  entitled.  The  Kent  County 
Ophthalmic  Hospital  was  also  a  Kent  County  hos- 
pital, but  it  was  a  hospital  which  dealt  only  with 
patients  suffering  from  eye  diseases.  He  under- 
stood by  a  hospital  an  institution  which  was 
open  to  diseases  of  all  kinds,  not  an  institu- 
tion which  was  open  to  small  pox  only,  or  to  oph- 
thalmia only.  The  case  of  Bradshaw  v.  Thompson, 
which  had  been  cited  in  the  argument,  showed 
that  a  hospital  for  particular  diseases  could  not 
take  legacy  which  was  given  to  a  general  hospital. 
In  that  case  a  testator  had  left  a  legacy  to  the 
Westminster  Hospital,  Charing-cross ;  and  the 
legacy  was  claimed  by  the  Charinff-cross  Hospital, 
and  ^e  Boval  Westminster  Ophthalmic  Hospital, 
which  were  both  situate  at  Charing-cross.  Knight 
Bruce,  Y.C.,  decided  that  the  former  was  entitled. 
He  said .  **  There  are,  in  a  sense  in  which  the  term 
may  in  this  case  be  properly  understood,  two 
hospitals  at  Charing-cross — hospitals  which  may, 
under  this  will,  be  correctly  described  in  theur 
local  situation  by  the  term  *  Charing-cross.' 
One  of  these  is  a  general  hospital,  the  other  only 
intended  fbr  the  reception  oi  persons  labouring 
under  a  particular  complaint.  In  every  instance, 
whether  trom  necessity  or  not,  where  the  testator 
has  meant  to  describe  an  institution  for  complaints 
of  a  particular  nature,  he  has  so  said ;  whore,  en  the 
other  hand,  he  has  intended  to  describe  a  general 
hospital,  he  has  used  the  term  *  hospital '  generally. 
By  the  term  Westminster  Hospital,  I  think  he 
meant  a  general  hospital  at  Westminster.  There 
is,  it  appears,  an  hospital,  which  may  be  described 
as  a  Westminster  hospital,  though  not  the 
Westminster  Hospital,  whidi  is  at  Charing- 
cross  and  in  the  citrv  of  Westminster.  But  for  the 
claim  of  the  Ophthalmic  Hospital  I  should  feel  little 
or  no  difficulty.  When  I  consider,  however,  that 
that  hospital  is  intended  for  a  particular  and  not  a 
general  purpose ;  when  I  consider  that  the  word 
'ophthahnic'  is  a  most  important  part  of  its 
designation ;  and  when  I  find  that  in  the  testator  s 
will  limited  are  designated  as  limited  institutions, 
and  general  only  by  general  words — having  to 
elect  which  of  the  two  institutions  is  intended, 
I  think  that  the  testator  intended  that  hospital 
at  or  near  Charing-cross,  which  is  called  '  Charing- 
cross,'  and  is  in  the  city  of  Westminster." 
He  could  not,  therefore,  give  the  legacy  to  a  hos- 
pital instituted  for  a  ^particular  purpose.  It  was 
said  that  Stuart, '  Y.O.,  had  decided  the  same 
Question  when  raised  in  a  former  suit  in  favour  of 
the  Kent  County  Ophthalmic  hospitaL    But  there 


was  no  evidenoe  that  Stnart,  Y.O.,  had  bad  beiore 
him  in  that  case  claims  by  the  Kent  and  Canter- 
bury Hospital,  or  by  the  West  Blent  Grenend  Hos- 
pital. If  all  these  claims  had  been  before  Stuart, 
V.C,  then  his  decision  might  have^  been  hdd 
binding  in  the  present  case.  Besides,  it  was  detr 
that  the  decision  of  Stuart,  Y.C.,  depended  upra 
l^e  particular  circumstances  of  that  case.  Tbt 
testatrix  there  had  suffered  from  weak  eyes,  and 
had  been  attended  by  one  of  the  surgeona  of  the 
Kent  County  Ophthalmic  Hospital.  On  time 
grounds  he  must  conclude  that  the  Kent  County 
Ophthalmic  Hospital  was  not  entitled  to  share  in 
l^e  benefit  of  tihe  legacy,  and  that  the  whole  fund 
must  be  divided  between  the  Kent  and  CanterbiiiT 
Hospital  and  the  Kent  County  General  Hospitu. 
The  costs  of  all  parties  would  be  paid  oat  of  the 
ftmd. 

Solicitors,  Bristoto ;  Evans, 


V.C.  BACOV'S  oonsT. 

Reported  hj  the  Hob.  Robkbt  BuTL^a  and  T.  H.  (Uiaov, 
Esq.,  Barriften-at-Law. 


Wednesday,  May  8, 1872. 
PfiTOB  t;.  Pbyok. 
DedtcaMon  of  way  to  thepuhUc 

A,  and  B,  heing  owners  of  freehold  property,  hf 

riemeni  in  1808  undertook,  after  a  certoim  poH 
eof  should  ham  been  let  on  building  leases,  io 
demise  the  remainder  to  trustees  for  C,for  satr 
one  years,  upon  trust  to  lease  the  same  wfxm  ik 
like  plan  as  should  have  been  adopted  wUh  respect 
io  the  other  part,  or  in  such  manner  cu  G.  skmi 
think  JU,    In  pursuance  of  the  agreement,  a  hm 
was  accordingly  gratUed  in  181  o  to  G*s  tntttm, 
the  lease  reciting  the  agreement  and  showing  6y  a 
plan  the  manner  in  which  the  other  part  of  As 
property  had  been  dealt  with.     Upon  this  fto 
there  appeared  a  street,  part  of  the  land  comprisd 
in  the  tease  adjoining  one  end  of  the  stre^    C, 
and  his  trustees  leased  this  land  for  buHding  pm- 
poses  for  the  whole  term,  less  ten  days,  to  D,,  who 
erected  houses  in  su^h  a  manner  as  to  eontvMt 
the  street.     The  street  was  used  by  the  pMie  for 
upwards  of  twenty  years. 
Held,  tlioi  mere  had  been  a  direction  by  (he  free- 
holders to  conlintie  the  street^  and  thai  it  haa  h- 
come  a  public  road. 
This  was  a  motion  that  the  receiver  of  the  OGOrt 
mi^t  be  directed  to  place  a  bar  acrosa  a  portiim 
of  Frances-street,  Lambeth,  in  order  to  prefent 
the  pubUc  from  exercising  an  aUeged  right  of 
way. 

The  street  in  question  leads  at  the  eoath  end, 
into  Westminster-road.  At  the  north  end  it  kadi 
up  to  premises  belonging  to  Measra.  Mandshj 
and  Co.,  where  it  forms  a  etd  de  sac. 

In  the  year  1808  Ann  Peacock  and  Jane  Ana 
Peacock  were  the  owners  of  some  freehold 
property  adjoining  the  Westminster-road.  Bj 
an  agreement  in  July  1808,  made  between  A. 
Peacock  and  J.  A.  Peacock  of  the  one  part  and 
Thomas  Capreol  of  the  other  part,  after  reciting 
that  Capreol  had  undertaken  the  management  and 
letting  of  the  premises  and  had  already  let  part 
thereof  on  building  leases,  and  propoeed  to  let  the 
remainder  in  a  similar  manner,  it  was  agreed  that» 
as  soon  as  Capreol  should  have  let  so  muflh  of  the 
promises  on  building  leases  as  would  prodnoe  400L 
per  annum,  then  A.  and  J.  A.  Pteoock  wool^ 
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demise  the  residue  of  the  premises  to  two  trustees 
from  Midsummer  then  Utst  for  sixty-one  yoara, 
at  a  nominal  rent  npon  tmst  for  damieicg  suctk 
residue  together  or  inparcelH  upon  the  same  or  the 
like  plan  as  should  have  been  udopted  with  regard 
to  the  land  which  was  to  produce  4001.  per  annum, 
or  in  such  other  manner  as  Capreol,  who  was  to  be 
left  at  fnll  liberty  to  direct  the  letting  and 
managing  thereof,  should  think  fit,  the  heueficial 
interest  m  such  lease  to  be  in  trust  for  Capreol 
and  his  Family;  and  by  the  some  aCToemcnt 
Capreol  took  upon  himself  to  continue  the  entire 
management  and  letting  of  the  land. 

By  an  indenture  dat^  the  11th  May  1813,  after 
Inciting  the  above  agreement,  and  that  leaees  had 
been  granted  of  parte  of  the  premises  at  rents 
amoanting  in  the  whole  to  4041.  per  annum,  a 
lease  was,  according  to  the  agreement  above  stated, 
granted  at  the  request  of  Capreol  to  two  trustees 
of  all  the  said  premises,  except  such  parts  thereof 
OS  had  been  already  teased,  for  fifiy-six  and  a 
quartet'  years  from  Lady-day  1313,  the  trusts  being 
declared  to  be  for  the  purpose  of  granting  and 
demising  the  same  premises  in  such  manner  and 
for  the  Denefit  of  such  person  and  persons  with 
respect  tq  the  rents  to  be  reserved  in  such  leases 
BB  were  in  and  by  the  said  agreement  of  the  15th 
July  1808,  expressed  and  declared. 

A  plan  WB8  annexed  to  this  deed  showing  what 
portions  of  the  property  had  been  already  let  to 
produce  the  anniud  rent  of  404J.,  and  showing  also 
what  baildings  were  then  upon  the  land.  Upon 
this  plan  appeared  a  street  called  Franoes-street, 
aad  part  of  tne  land  which  was  by  this  deed  granted 
to  C^reol's  trustees  was  garden  ground  a£oining 
tbs  north  end  of  Frances -street.  Bv  an  inoenture 
ofkase,  dated  the  4th  June  1813,  the  trustees,  at 
O^ureol's  request,  granted  a  buildine  lease  to  Ford 
for  the  whole  term,  less  ten  days,  of  the  piece  of 
round  above  mentioned,  which  adjoined 
E  end  of  Prances- Htreot.  as  then  in  exis- 
tenoe.  A  plan  showed  Frances -street  as  then 
existing.  Ford  thereupon  erected  houses  on  each 
aide  of  the  piece  of  land,  thus  forming  a  continua- 
tion of  Fraiices- street  towards  the  north  end. 

It  wpeared  that  the  street  had  been  paved  and 
lighted  oy  the  parish  of  Lambeth,  and  used  by  the 
public  fbr  upwards  of  twenty  years.  A  partition 
mit  bavins  neen  instituted  with  regard  to  the  pro- 
perty, and  a  receiver  having  been  appointed,  the 
queation  arose  whether  on  tho  expiration  of  the 
lease  in  1869  the  public  could  he  prevented  from 
using  the  additional  part  of  the  street  as  a  public 
way,  and  accordingly  the  plaintiff,  who  was  entitled 
through  the  reversioners  to  part  of  the  property, 
moved  that  the  receiver  might  be  directed  to  place 
a  bar  across  that  part  of  the  street  in  order  to  stop 
the  public  from  using  it.  Messrs.  Maudslay  and 
Oo.,  who  were  also  owners  of  a  part  of  the  property, 
exposed  the  motion. 

lAttU,  Q.  G.  and  Ifacnaghien  in  support  of  the 
motion. — There  has  been  no  dedication  to  the 
prublio  of  this  part  of  the  street.  If  the  rever- 
aiooers  are  to  he  bound  by  Ford's  act  as  lessee, 
apecdflo  anthority  must  be  proved,  and  there  is  no 
Mush  anthority.  If  the  leasee  affects  to  dedicate 
bis  leasehold  to  the  public  it  is  not  binding : 
(AMtfiiy  OAority  v.  Merrweather,  11  East,  376.) 
llie  Vestrr  of  Lambeth  cWm  to  be  the  owners  of 
thaitooot.  But  there  cannot  t>e  a  dedication  to  a  part 
ef  the  poblio  ea  a  vestry  of  a  parish.  To  consti- 
tute ft  dtdicatitBi  to  the  publio  there  must  be  an 


intention  to  dedicate  by  the  owner  and  nser  by 
the  public : 

Poolt  V.  ffiuKwon,  11  M.  4  W.  827  J 

Veitry  of  the  Pomh  of  SamioTuIiiy   v.  Srcnra,  35 

B«v.  236 ,  Low  Bep.  1  Eq.  204 ;  13  L.  T.  Sep.  N.  S. 

574. 
The  case  of  Wood  v.  Veal  (5  B.  A  A  454)  shows 
that  there  cannot  be  a  dedication  to  the  publio  by 
the  tenant,  but  only  by  the  owner  in  fee.  Ford  or 
his  assigns  or  underlessees  conld  not  between  IS13 
and  1869  dedicate  the  street  to  the  pubhc,  and 
since  1869  the  property  has  been  in  the  hands 
of  the  receiver,  and  there  was  no  one  to  make 
the  dedication.  A  presumption  will  arise  from 
the  fact  of  the  street  being  paved  and  lighted 
by  the  parish,  but  this  may  t>e  rebutted.  The 
lease  to  Ford  was  granted  by  those  to  whom  the 
freeholders  had  leased.  It  may  have  been  to  the 
interest  of  Ford  to  allow  the  street  to  l>e  used  by 
the  public,  but  not  to  the  interest  of  the  free- 
holders. They  eieodiied  Reg.  v.EmtMwrk'Rf  thing 
(11  Q.  B.  877"). 

EddU,  Q.C.  and  W.  W.  Earalalie,  for  persons  in 
the  same  interest. — There  is  hardly  a  single  ele- 
ment in  this  case  which  was  not  in  Wood  v.  Vetd. 
If  the  street  was  dedicated  to  the  publio  it  must 
have  been  during  the  tease,  and  there  is  no 
evidence  of  the  consent  of  the  reversioners.    Out 

firoceedings  are  taken  in  time.  Baxter  v.  Taylor 
4  B,  &  A.  72],  shows  that  the  reversioners  cannot 
maintain  an  action  on  the  case  fbr  injury  to  the  re- 
version against  a  stranger  for  entry  u;>on  the  land 
during  the  tenancy  under  an  alleged  right  of  way 
which  causes  no  injury  to  the  n 


We  do  not  dispute  tliat  the  lessee  cannot 
dedicate  to  the  public  without  the  consent  of  the 
freeholder,  but  the  question  is  whether  the  owners 
in  fee  simple  did  not  join  with  the  lessee  in  the 
dedication.  It  is  said  that  the  lease  to  Ford  was 
not  frota  the  ft-eehotder,  but  it  was  made  under 
the  provisions  of  the  prior  deed.  The  residue 
of  the  property  was  to  be  let  npon  the  same  plan 
as  that  on  which  the  first  port  had  been  let,  and 
the  largest  possible  powers  were  given  to  Capreol 
to  underlet  the  land  as  he  liked,  and  he  had  power 
given  him  by  the  owners  of  the  fee  to  let  on 
bailding  leases,  upon  the  plan  therein  referred  to, 
which  plan  showed  Frances -street.  The  rever- 
sioners having  looked  on,  the  public  having  used 
the  street,  can  it  be  said  that  the  reversioners  have 
not  acquiesoedp  The  lessors  have  never  attempted 
to  restrict  the  powers  given  by  the  freeholaers. 
Even  where  a  lease  is  not  a  building  lease,  it  may,t>e 
presumed  that  there  is  liberty  tomake public  streets. 
User  alone  is  sufficient  to  raise  a  presumption  of 
dedication  to  the  publio;  (Bez  v.Barr,  4Ld.  Camp. 
N.  P.  C.  16.)  The  user  of  a  wa^  does  not  bind  the 
landlord  while  the  tenant  is  m  oocnpation,  but 
after  a  long  time  acquiescence  m^  be  presumed 
[Dauies  v.  Slephme,  7  Car.  &  Pay.  570),  and  a  de- 
dication by  the  landlord  may  be  presumed  during 
a  tenancy :  ( Winttrbotlom  v.  Lord  Derby,  L.  Bep. 
2Ex.  316;  16L.T.  Bep.N.  8.  771.)  But  hare  the 
inference  is  not  left  to  be  drawn,  for  we  show  power 
Kiven  by  the  landlord  to  the  lessee  to  make  the 
dedication.  Very  little  nser  is  sufficient  to  aatsb- 
lish  dedication:  (Shelf.  BeaL  Prop.  7th  edit.  p.  65, 
oitine  Rugby  Charity  v.  MerrywaUher.)  The  oaae 
would  have  been  stronger  if  Capreol  had  been 
bound  to  carry  out  the  plan  and  scheme  of  building 
as  it  was  at  that  tdme,  bat  aooording  to  the  plan 
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he  was  bound  to  complete  Frances-street.  The 
cases  cited  on  the  other  side  do  not  apply  to  this 
case.  In  the  case  of  Rughy  Charity  v.  Mei-ry' 
weather,  the  lease  was  not  a  building  lease,  and 
there  was  no  power  to  lay  out  streets.  In  Poole  v. 
Hushisson,  it  is  laid  down  that  in  order  to  consti- 
tute a  dedication  to  the  public  by  the  owner  of  the 
soil,  there  must  be  an  intention  so  to  dedicate.  Here 
the  owners  did  intend  the  street  to  be  laid  out.  It  is  a 
question  in  each  case  whether  the  lessor's  con- 
currence is  established,  and  it  is  established  here. 
In  Wood  V.  Veal  there  was  no  building  lease 
at  all,  nor  was  there  any  act,  as  there  is  here,  of 
lighting  and  paving  the  street  by  the  parish ;  in 
that  case,  also,  no  street  had  been  laid  out  with 
buildings  on  each  side,  but  it  was  only  proved 
that  the  locus  in  quo  had  been  paved  and  hght^, 
and  that  watchmen  had  been  placed  there  by  the 
Commissioners  under  an  Act  of  Parliament; 
there  was  also  a  doubt  then  among  the  judges 
whether  a  street  which  was  not  a  thoroughfare 
could  be  a  highway,  but  it  is  now  decided  that  a 
ctd  de  sac  can  be  a  highway.  There  cannot  be 
more  plain  and  overt  acts  than  there  are  in  this 
case.  The  houses  are  to  be  restored  in  good  con- 
dition to  the  reversioners  at  the  end  of  the  lease, 
but  the  houses  would  be  useless  without  the 
street.  They  were  built,  not  under  a  power  only, 
but  under  an  obligation,  the  only  way  in  which 
the  land  was  to  be  used  was  by  granting  building 
leases,  and  the  building  scheme  under  which 
the  houses  were  built  included  the  street  to 
be  dedicated.  The  case  of  Baxter  v.  Taylor 
was  quoted  to  show  that  the  reversioners  could 
not  in  a  case  like  this  raise  an  objection  to  the 
dedication,  which  was,  so  to  speak,  in  progress,  it 
not  being  injurious  to  the  reversion ;  but  that  case 
does  not  apply  here,  for  there  the  action  was  against 
a  stranger,  here  it  is  the  lessee.  There  is  no  evi- 
dence to  rebut  the  presumption  of  dedication 
arising  from  the  circumstances;  the  case  simply 
rests  upon  the  presumption  that  must  arise  from 
the  long  occupation  by  the  public. 

Hemviing,  for  the  Attomey-Greneral. — It  cannot 
be  put  so  high  that  nothing  done  during  a  lease 
can  be  good  against  the  reversioner ;  the  onus  is 
on  the  reversioners  to  show  that  the  user  is  not  a 
dedication  to  the  public.  Adverse  user  during  the 
lease  is  not  an  absolute  nullity  against  the  lessor. 

Little,  Q.  C,  in  reply. — The  effect  of  Winterhottom 
V.  Lord  Derby,  is  that  if  you  show  occupation  for 
seventy  years  by  the  public,  the  jury  may  presume 
the  dedication  took  place  before  the  lease.  It  ap- 
plies merely  to  presumption. 

The  VicE-OHANCELiiJR. — Nothing  can  be  clearer 
than  the  right  with  which  Mr.  Little  opened. 
Nothing  can  be  more  indisputable  than  the  autho- 
rities which  he  relied  on  for  the  principle  that  a 
reversioner  is  entitled  to  have  back  his  land  and 
everything  he  has  demised  at  the  expiration  of 
the  term,  out  unless  there  has  been  some  authority 
or  assent  given  by  the  reversioner,  for  example  to 
make  the  toad  in  this  case,  he  is  not  bound  by 
anything  that  the  tenant  did.  Of  that  law  there 
can  be  no  doubt  whatever.  Now  when  this  is 
looked  into,  to  take  it  up  at  the  time  of  the  lease, 
there  is  a  demise  of  a  piece  of  ground.  The 
demise  is  to  Ford,  the  lessee,  for  the  purpose  of 
being  built  upon  by  him.  He  is  to  make  the  best 
he  can  of  the  land  for  the  very  purpose  for  which 
it  was  demised,  to  build  upon.  He  is  to  build 
npon  the  ground  beyond  all  question.   There  in 


nothing  to  restrict  him  from  that.     If  he  boildB 
on  the  garden  in  the  same  line  an  the  line  of  the 
houses  on  either  side,  then  of  necessity  the  piece 
in  front  is  a  continuation  of  Frances-street    It 
would  not  answer  his  purpose  to  build  in  any 
other  way,  but  whether  it  would  or  not,  it  was 
competent   to  him  so  to  deal  with  it.      That  is 
apparent  upon  the  lease  itself.     [The  Vice-chan- 
cellor then  stated  the  agreement  entered  into  with 
Ford,  of  the  15th  July  1808,  and  the  deed  of  Iltk 
May  1813  which  showed  the  building  plan,  and 
continued :]   The  plan,  therefore,  is  maae  a  part 
of  the  instrument.    The  plan  shows  plainly  that 
a  street  called  Frances-street  had  been  begun; 
that  the  plan  which  had  been  entered  upon  was 
to  be  continued,  and  the  lease  or  leases  to  b-* 
granted  to  Capreol  should  be  in  continuance  of  tbe 
plan  which  had  been  so  be^n.    I  find  that  part 
of  the  plan  had  consisted  m  dedicating  a  streel 
called  Frances-street  to  the  public,  and  for  erecting 
the  buildings  on  either  side,  and  I  find  that  that 
plan  is  according  to  the  intention  of  the  parties 
their  intention  expressed  to  be  continued  as  to 
the  future  buildings  and  the  future  leases  relating 
to  that  property.    If  that  be  the  true  state  oif 
things,  could  any  jury  hesitate  to  presume  that 
with  the  full  assent  of  the  owners  of  the  land, 
whatever  else  was  to  be  made  afterwards  in  carrr- 
ing  out  the  plan  which  had  been  begun,  it  wooM 
be  necessary  to  leave  a  public  roadway  P    It  is  Uie 
only  advantageous  uianner  in  which  the  propertj 
could  be  decut  with,  the  only  way  in  which  it  hu 
been  dealt  with,  and  it  has  been  dealt  with,  as 
(I  conceive,  according  to  the  full  assent,  more  than 
the  assent),  with  the  actual  direction  of  the  owners 
of  the  land.    Then  the  dedication  to  the  public  is 
a   fact   which   is    proved  very    distinctly.    The 
evidence  of  user — ^I  say  nothing  about  the  parish 
having  repaired  and  ughtod  it,  although  that  is 
not  unimportant — but  that  it  has  been  so  osad 
from  the  time  the  houses  have  been    so   built 
to  the  present  time,  is  very  clear  in  evidence. 
Then,   am    I    at   liberty   to    presume   anydiing 
about    that  P      There    is    the    plain    assent,  by 
the  owners  of  the  land,  to  that  state  of  things 
which    I   now    find    to   exist.      In    my    opinion 
I  cannot,  admitting  all  the  authorities  on  whidi 
Mr.  Little  relied.   Cideed  the  case  is  open  to  that 
observation  which  Mr.  Kay  addressed  to  it,  tiiat 
in  no  one  of  these  cases  is  a  buUding  lease  men- 
tioned.   We  all  know  in  the  demise  of  land  for 
building  purposes  provision  must  be  made,  whether 
it  is  expressed  or  not,  for  road-aooess  to  diffovnt 
parts  of  the  property  demised.    If  any  case  had 
been  found,  and  I  should  have  been  surprised  if 
any  could  have  been  found,  where  the  owner  d 
land  demising  for  building  purposes  at  the  end  of 
the  term  had  said  ne  had  a  rignt  to  take  hatk  his 
houses  and  stop  up  all  the  access  to  them,  it  would 
have  deserved  attention,   and  it  would  have  n- 
quired  consideration.    I  have  said  what  I  have  to 
say  about  the  purposes  and  intention  of  the  owners 
who  were  parties  to  the  agreement  of  1806,  and 
carried    that  intention  out  by  the  lease  of  181^ 
I  read  the  instrument  as  meaning  that  Frances- 
street  had  been'  begun  in  the  Westminster-road, 
and  was  to  be  carried  on  if  the  parties  thought  fit 
to  the  extremity  of  the  owner's  land,  and  as  fkr  as 
the  houses  were  built  in  Frances-street,  it  would 
be  Frances-street,  and  as  flu*  as  hcmaes  wen  added 
to  it  in  the  same  line  in  continoataon  of  the  Mas 
plan  it  would  still  be  Franoee-street.    TheW  ii 
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dear  beyond  the  possibility  of  doabt.  The  right 
of  the  public  has  been  acquired  to  it,  and  it  would 
be  in  my  opinion  a  most  unreasonable  thing  if,  in 
this  suit,  which  is  for  partition,  and  means  of 
course  for  the  preservation  of  property,  I  were  now 
to  authorise  the  receiver  to  set  up  a  bar  to  shut 
up  this  which  has  become  and  is  a  public  street. 
The  presumption  which  I  draw  is  from  the  con- 
duct of  the  parties,  from  the  instruments  which 
they  have  executed  and  the  evidence  in  the  cause. 
It  would  be  wrong  on  my  part  that  I  should  ex- 
press the  slightest  doubt  that  this  is  as  much  a 
public  road  as  Holbom ;  although  it  leads  in  one 
sense  to  no  place  but  Messrs.  Maudslay's  manu- 
factory, it  leads  to  every  house  on  either  side  of 
the  street,  and  if  it  did  not  it  would  be  no  less  a 
public  road.  Motion  refused  with  costs. 

Solicitors  for  plaintiffs,  WLeod  and  Watney. 

For  Messrs.  Maudslay  and  Co.  and  other  defen- 
dants, W.  and  /.  Oibson. 

For  other  parties,  Baven  and  Bradley. 


COXTBT  OF  QUEEN'S  BEVCE. 

Reported  by  J*  Shortt  and  M.  W.  McKzllab,  Eeqrs., 

Borristers-at-Law. 


Thursday,  May  23, 1872. 

Beg.  v.  Morgan. 

Quo  warranto — Local  board  of  health — 9  Awn.  c.  20 

—23^^  24  Vict.  c.  90. 
Upon  live  trial  of  a/n  infontiation  in  the  naiwre  of  a 
quo  wa/rram.io  for  exercising  the  office  of  a  member 
of  a  local  board  of  healthy  tJie  defendant  did  not 
appear,  a/nd  a  verdict  passed  for  the  reUUor. 
9  Ann.  c.  20,  gives  costs  upon  informations  concern' 
ing  the  offi^xs  of  inayors,  bailiffs,  portreeves,  a/nd 
otner  offices  within  cities,  towns  corporate,  boroughs^ 
and  other  places. 
Held  thai,  notwithsta/nding  tJie   incorporation    of 
local  boai'ds  by  the  Sanitary  Act  1866,  s.  46,  the 
relator  was  not  entitled  to  costs. 
TuiB  was  a  quo  warranto  for  which  a  writ  had  been 
(pranted  by  this  court  in  order  to  try  the  validity 
of  the  election  of  a  member  of  the  local  board  of 
health  of  Sheemess.    The  matter  came  on  for  trial 
at  the  Maidstone  assizes,  when  the  defendant  failed 
to  appear.    A  master  had  refused    to    tax    the 
relator's  costs  on  the  authority  of  Beg.  v.  Backhouse 
(7  B.  &  S.  911). 

Crump  moved  for  a  rule  nisi  on  behalf  of  the 
relator  calling  upon  the  defendant  to  show  cause 
why  the  master  should  not  proceed  to  tax  the 
ooBts.  Beg.  v.  Backlwuse  was  an  information  for 
ezerciBing  an  office  similar  to  this,  and  the  court 
refused  the  costs  of  the  relator,  on  the  ground  that 
it  was  not  an  office  of  the  same  kind  as  those  men- 
tioned in  9  Ann.  c.  20.  That  is  "An  Act  for 
rendering  the  proceedings  upon  writs  of  mandamus, 
and  informations  in  the  nature  of  a  quo  warranto 
more  speedy  and  effectual ;  and  for  the  more  easy 
trying  and  determining  the  rights  of  offices  and 
franchises  in  corporations  and  boroughs."  The 
preamble  commences,  "  Whereas  divers  persons 
Lave  of  late  illegally  intruded  themselves  into  and 
have  taken  upon  themselves  to  execute  the  offices 
of  mayors,  bailiffs,  portreeves,  and  other  offices, 
within  cities,  towns  corporate,  boroughs  and  places,** 
&c.  By  sect.  5,  **  It  shall  and  may  be  lawful  to 
and  for  the  said  courts  respectively  to  give  judg- 
ment that  the  relator  or  relators  in  such  isf  orma- 
ftkoi  named  shall  recover  his  or  their  ooets  of  sudi 


prosecution.**  In  giving  judgment  Cockbum,  C.J. 
said,  p.  921,  *'  The  statute  has  indeed  been  extended 
to  offices  of  a  corporate  character  though  not 
in  a  municipal  corporation,  but  it  does  not  extend 
to  offices  of  a  quasi  corporate  character  where 
there  is  no  municipal  corporation ;  at  all  events, 
I  feel  myself  bound  by  the  rule  which  the  cases 
have  laid  down  on  the  construction  of  this  statute. 
It  seems,  however,  desirable  that  the  Legislature 
should  interfere  and  make  provision  for  costs  in 
cases  not  within  it.**  Since  that  case  was  decided 
it  has  been  enacted  by  the  Sanitary  Act  1866 
(29  &  30  Vict.  c.  90),  sect.  46,  that  "  The  following 
bodies,  that  is  to  say,  local  boards,  sewer  authori- 
ties, and  nuisance  authorities,  if  not  already  incor- 
S orated,  shall  respectively  be  bodies  corporate 
esignated  by  such  names  as  they  may  usually 
bear  or  adopt,  with  power  to  sue  and  be  sued  in 
such  names,  and  to  hold  lands  for  the  purposes  of 
the  several  Acts  conferring  powers  on  such  bodies 
respectively,  in  their  several  characters  of  local 
boards,  sewer  authorities,  or  nuisance  authorities." 
This  is  sufficient  to  m^e  the  office  of  member 
of  a  local  board  of  health  an  office  "of  a 
corporate  character,  though  not  in  a  municipal 
corporation.**  [Blackbubn,  J. — ^This  is  neither  an 
"  office,*'  nor  is  this  a  "  place  **  of  the  kind  men- 
tioned in  the  Act  of  Anne.]  In  Lloyd  v.  The 
Queen  (2  B.  &  S.  656 ;  6  L.  T.  Rep.  ^.  S.  610), 
Erie,  C.  J.,  said  (in  the  Ex.  Ck  n.  662),  "  The 
statute  is  certainly  much  wider  tnan  the  con- 
struction put  upon  it  in  Bex  v.  McKay  (5  B.  &  C. 
640).  because  tne  court  there  said  tliat  the  pro- 
visions as  to  writs  of  mandamus  andguo  woflrranto 
informations  applied  to  corporate  omoes  and  cor- 
porate places."    Other  cases  upon  the  subject  are : 

Rex  V.  Framds,  2  T.  B.  484 ; 

Rex  V.  Wallis,  5  T.  B.  375 ; 

Rex  V.  WiUicms,  1  Barr  402. 

Per  curiam  (Cocblburn,  C.J.,  Blackbttbn,  Mellor 
and  Lush,  J  J.) — There  is  nothing  to  take  this  case 
out  of  the  rule  laid  down  in  Beg.  v.  Backhouse. 

Bule  refused 

Attorneys  for  relator.  Brook  and  Chapnum,  for 
Mole,  SheernesB. 


Monday,  April  29,  1872. 

Beg.  v.  Strachan. 

33  J-  34  Vict.  c.  97  (Stam^  Act),  s.  3—8chedtde-- 
Voting  paper — Mwnicipai  eledion — 5  ^  6  Will.  4, 
c.  76;   7    TTOZ  4  ^  1   Vict.  c.    78  (MvmiGi/pal 
Corporations  Act). 
Voting  papers  used  al  mwtiicipal  elections  are  not 
charged  with  duly  by  33  §r  34  Vict.  c.  97,  cmd 
need  no  stam/p. 
Bule  ni^i  for  a  quo  warranto  in  order  to  determine 
the  validity  of  tne  election  of  an  alderman  for  the 
borough  of  South   Shields  at  a  meeting  holden 
under  the   Municipal   Corporations  Act  (5  &  6 
Will.  4  c.   76 ;    and   7    Will.  4  &  1  Vict.  c.  78, 
ss.  13  and  14).(a) 

(a)  7  Will.  4  &  1  Viot.  o.  78,  8.  14,  enables  the  elec- 
tors to  vote  "  by  personally  delivering  at  such  meeting  " 
voting  papers. 

16  &  17  Viot.  0.  79,  B.  13,  provides  that,  "  at  every  eleo- 
tion  of  aldermen,  the  persons,  not  ezceeoing  the  number 
of  aldermen  there  to  be  chosen,  who  shall  have  the 
greatest  namber  of  votes  according  to  the  voting  papers 
signed  by  the  persons  entitled  to  vote  at  snch  election, 
and  delivered  to  and  openly  read  by  the  mayor,  shall  be 
deolax«d  by  the  major  to  be,  and  thereapon  shall  be  duly 
atootod  aldermen." 
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Q.B.] 


Bie.  «.  SlBACHAK. 


[Q.B. 


The  qaestion  to  be  determined  was  whether 
TOting  papers  used  at  such  an  election  required  a 
penny  Btamp.(a) 

0.  Bu8seUt  Q.G.  (with  him  Hazlefoot)  showed 
caose. — ^The  provisions  of  the  Stomp  Act  have  no 
application  to  meetings  of  a  representative  muni- 
cipal body  such  as  a  town  council.  5  &  6  Will. 
4,  c.  76,  prescribes  the  mode  of  voting  thereat,  but 
contains  no  enactment  respecting  voting  papers. 
7  Will.  4  &  1  Vict.  c.  78,  ss.  13, 14,  enables  voting 
papers  to  be  used.  By  16  &  17  Vict.  c.  78,  s.  13, 
they  are  to  be  signed  by  the  persons  entitled  to 
vote,  and  delivered  to  and  openly  read  by  the 
mayor.  But  the  late  Stamp  Act  (27  &  28  Vict. 
c.  11,  s.  1),  by  the  words  "any  such  meeting," 
refers  only  to  a  meeting  where  there  may  be  voting 
by  proxy.  And  the  schedule  to  33  &  34  Vict.  c. 
97,  defining  **  voting  paper,"  in  usin^  the  words 
"  any  meetmg,"  means  any  such  meetmg  as  afore- 
said. 

The  court  called  on 

HoUcer  Q.C.  (with  him  John  Edge)  to  support 
the  rule. — If  the  Legislature  have  chosen  to  im- 
pose the  duty,  it  is  uunecessary  to  inquire  why 
they  have  done  so.  [Lush,  J. — ^The  improbability 
of  their  having  done  so  is  however  great.]  A  dis- 
tinction is  drawn  in  33  &  34  Vict.  c.  97,  s.  102, 
between  papers  given  to  be  used  by  a  proxy, 
and  those  used  by  the  voter  himself.  This  elec- 
tion was  at  a  meeting  of  a  "body  exercis- 
ing a  public  trust "  within  the  terms  of  27  &  28 
Vict.  c.  18,  s.  1,  and  the  paper  in  question  is 
an  instrument  for  the  purpose  of  voting  by 
a  person  entitled  to  vote  "  at  any  such  meeting, 
coming  under  the  very  words  used  in  the  schedme. 
[Blackburn,  J. — It  certainly  is  rather  di£^cult  to 
say  why  papers  to  be  used  at  a  "  parish  meeting  of 
heritors  or  proprietors  of  real  or  heritable  pro- 
prerty  in  Scotland  "  should  be  taxed.  Lush,  J. — 
There,  however,  property  is  in  trust,  here  there  is 
no  trust  in  the  oroinary  sense  of  the  word.  To 
say  that  a  municipal  elector  exercises  a  trust  in 
voting  is  a  figurative  mode  of  expression.  A 
trustee  is  bound  to  act.  An  elector  is  not  bound 
to  vote.  From  the  18  &  19  Vict,  to  the  present 
day  no  one  has  ever  heard  of  stamping  voting 
papers  of  this  kind.     Were  a  stamp  necessary  for 

(a)  27  &  28  Viot.  o.  18,  b.  1,  imposes  the  stamp  daties 
specified  in  the  schedales,  inter  alia  (sched.  C.))  for  and 
npon  any  '*  letter,  or  power  of  attorney,  commission,  fac- 
tory, mandate,  or  other  instrument  in  the  nature  thereof ; 
for  the  sole  purpose  of  appointing,  nominating,  or  autho- 
rising any  person  to  vote  as  a  proxy  or  otherwise  at  one 
meetmg  of  the  proprietors  or  shareholders  of  any  joint- 
stock  or  other  company,  or  of  the  members  of  any  society 
or  institution,  or  of  the  contributors  to  the  funds  thereof, 
or  at  one  meeting  of  any  body  exercising  a  public  trust, 
in  the  United  Kingdom,  or  to  vote  at  one  parish  meeting 
of  heritors  or  proprietors  of  real  or  heritable  property  in 
Scotland,  Id.'* 

"  Voting  paper  (that  is  to  say) :  Any  instrument  for  the 
purpose  of  voting  by  any  persons  entitled  to  veto  at  such 
meeting  as  aforesaid  in  any  part  of  the  United  Kingdom, 
Id." 

By  33  &  34  Vict.  c.  97,  s.  102,  the  use  of  "  Every  letter  or 
power  of  attorney  for  the  purpose  of  appointing  a  proxy  to 
vote  at  a  meeting,  and  every  voting  paper  hereby  respec- 
tively  charged  with  the  duty  of  Id."  is  restricted  to  one 
meeting.  Sub-sect.  4 :  **  Every  vote  given  or  tendered 
under  the  authority  or  by  means  of  any  such  letter  or 
power  of  attorney  or  voting  paper,  not  being  duly 
stamped,  shall  be  absolutely  null  and  void,"  and  in  the 
Bohedole  is  as  follows :  "  Voting  paper.  Any  instrument 
for  the  purpose  of  voting  by  any  person  entitled  to  vote 
at  any  meciting,  Id.    And  see  seot.  102." 


them,  every  vote  given  by  means  of  a  voting  paper 
at  the  elections  held  under  the  recent  Ednoadon 
Act  would  be  void.]  7  Will.  4  A  1  Vict  c.  78. 
shows  the  mode  of  electing  aldermen.  The  votes 
are  to  be  given  by  means  of  voting  papers.  Then 
they  come  within  the  meaning  of  the  schedale  to 
27  &  28  Vict.  c.  18.  It  is  remarkable  that  in 
33  &  34  Vict.  c.  97,  s.  3,  the  word  "such"  is 
omitted  before  "meeting."  [Lush,  J. — But  can 
we  possibly  infer  from  Sie  mere  slipping  oat  d 
the  word  that  the  Legislature  meant  to  make  so 
great  a  change  in  the  law  ?]  The  language  used 
is  unambiguous;  a  stamp  is  imposed  on  ''any 
instrument  for  the  purpose  of  voting  by  any 
person  entitled  to  vote  at  any  meeting." 

CocKBUKK,  C.J. — It  is  quite  dear  that  under  the 
former  Stamp  Act  these  papers  would  not  have 
rec^uired  to  be  stamped,  because  the  meeting  at 
which  they  were  presented  was  not  such  a  meet- 
ing as  those  defined.  Then,  in  the  later  statole 
the  Legislature  have  broken  up  the  schednle  as  it 
stood  in  the  first  Act,  and  the  word  "  such  "  bss 
slipped  out  of  place.  To  suppose  that  the  Legis- 
lature meant  to  provide  for  the  stamping  of  the 
papers  in  question  would  be  a  most  monstrous 
proposition,  and  one  which  I  do  not  think  we 
should  be  warranted  in  adopting. 

Blackburn,  J. — I  am  also  of  opinion  on  the 
construction  of  this  Act  that  when  it  was 
enacted  that  there  should  be  a  stamp  on 
every  "letter  or  power  of  attorney,"  Ac,  for 
the  sole  purpose  of  appointing,  ncnninaldng,  or 
authorising  any  person  to  vote  as  a  proxy  or 
otherwise  at  one  meeting  of  the  prc^irietors 
or  shareholders  of  any  joint-stock  or  other  com- 
pany .  .  .  or  at  one  meeting  of  any  body  exeraoDg 
a  public  trust,"  &c.;  and  then  proceeded  to  impose 
a  stamp  duty  on  a  "  voting  paper — ^that  is  to  say, 
any  instrument  for  the  purpose  of  voting  by  any 
person  entitled  to  vote  at  any  ^uch  meetmg  aa 
aforesaid,"  .  .  that  meant  where  proxies  are  used. 
In  the  new  Act  (33  &  34  Vict  c.  97,  s.  102)  the  Le^- 
lature  first  deal  with  letters  of  attorney  appmntuig 
a  person  to  vote  as  a  proxy  at  any  one  meeting  "  at 
wnich  votes  may  be  given  by  proxy  ;*'  and  then 
with  respect  to  a  voting  paper,  define  it  to  be 
"  any  instrument  for  the  purpose  of  voting  by  anv 
person  entitled  to  vote  at  any  meeting,'*  from  whici 
sentence  the  word  **  such,"  that  should  have  pre- 
ceded "  meeting,"  has  accidentally  dropped  oat. 

Lush,  J. — I  am  of  the  same  opinion. 

QuAiN,  J. — I  do  not  think  tnis  was  a  meetii^ 
within  the  terms  of  either  of  the  Acts,  or  that  per- 
sons attending  a  meeting  for  the  election  of  the 
town  council  exercise  a  public  trust  within  the 
terms  of  the  schedule  to  the  first  Act.  Sudi  a 
meeting  has  no  affinity  with  a  meeting  of  directon 
of  a  company. 

Rassetiy  Q.C,  asked  for  costs. 

CocKBURN,  C.J. — The  votes  were  good,  being 
given  by  persons  entitled  to  vote,  and  this  wis  a 
mere  technical  objection,  and  you  ought  to  bare 
costs. 

Rule  dUekarged^  with  eotU^ 

Attorney  for  the  applicant,  John  ScaifB,  for 
H.  T.  Duncan. 

Attorneys  for  the  defendant,  CUxrke^  Sim,  and 
Batolins,  for  /.  If.  Moore. 
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n)  Hahbooii  Boakd  (appa.)  v.  Ovmseebs  of  LiniiiooL  (i«ep«.). 

[*B. 

Wednstday,  May  29, 1872. 
MxBsBT  Docks  and    Harbour  Boars  (apps.)  v. 

OvBHSEBHs  OF  Liverpool  (reaps.) 
Poor  rote — Dockt — Atseigment  of — Parochial — 

Acreage  »y»l«m. 
The  Mertey  Doekt  comprite  a  range  of  docks   at 
Idverjiool,  and  another  range  at  Birkenhead.    The 
two  tett  of  dockt  are  separaUd  by  the  river  Mersey, 
and  are  eit%Lated  in  different  pariahct,  but  haae 
been  amalgarruii^  by  Ael  of  Pa/rliament  for  the 
ptirpotea  of  general  manageTnent,  and  formed  into 
on«   etlale,   vihich    it    vetted  in   tlie   appellanit. 
VeMeltmai/  enter  the  docks  (mbothtidea  of  the  river 
on  payment  of  one  toll.     The  parith  of  Liverpool 
rated  the  appeUanis  in  retpcct  of  the  Liverpool  dockt 
on  a  sum  atcertained  hy  eaieuiating  the  groii  earn- 
ings of  the  docks  in  ihlatparieh,  and  dedudiingthe 
avwwvt  of  the  newflsoj^  sependiture  within  the 
tame.     To  Ihia  mode  oj  rating  tlie  aypellanlt  ob- 
jected, insisting  that  the  acreage  system  of  aitets- 
meat  thovld  have  beenappli^  to  the  whole  dock 
ettate,  at  in  Reg.  v.  The  Hull  Dock  Companj 
(18  Q.  B.  325) : 
Held,  that  there  being  no  insuperable  difficulty  tn 
finding  the  amount  of  (fte  eaminge  and  outtjoings 
from  each  range  of  aocke  within  each  parith,  tite 
acreage  st/elem,  which  mast  only  be  retorted  to 
ex  neeetsUaie  rel,  mint  not  be  applied,  and  thai 
the  mode  of  rating  adopted  was  correct. 
Special  Casb. 
Bi  a  rote  made  on  27t;h  Msj  1865,  the  appellanta 
were  SBeessed  in  a  sum  of  2I4,944i.  in  reapect  of 
tba  annoal  value  of  doak  estates  within  the  parish 
of  Liverpool.     The  board  appealed  gainst  the  rate 
to  the  Liverpool  Qaarter  Sessions.  The  appellants 
are  a  corporation,  incorporated  and  regulated  by 
and  under  the  Mersev  Docks  and  Harbour  Act  1857, 
and  the  Meraej  Dock  Acts  Consolidation  Act  1S58, 
and  under  these  Acts  hold  docks  and  other  pro- 
perty used  in  connection  with,  and  for  the  purposes 
of  the  docks,  on  both  sides  of  the  river  Mersey. 

2.  The  docks  and  other  property  are  situated  in 
Beveral  parishes  and  towiiBhips  on  the  Lancashire 
and  Cheshire  side  of  the  Mersey.  The  part  on  the 
I^ncashire  side  is  situated  in  the  pariah  of  Liver- 
pool, and  in  the  townships  of  Toitetn-parkiKirdale, 
and  Bootle.  Each  of  the  parishes  and  townships 
in  which  the  said  docks  and  other  property  are 
situated  have  separate  rates  for  tne  relief  of 
tiie  poor. 

8.  The  first  dock  on  the  Lancashire  sida  of  the 
Uereej  was  made  under  the  authority  of  an  Act 
8  Anne,  o.  12,  whereby  the  mayor,  aldermen,  &o., 
of  Liverpool  were  empowered  to  make  a  dock 
(since  ^kd  up)  on  the  south  side  of  the  town  of 
Liverpool,  and  the  duties  leviable  under  that  Act 
were  not  to  be  applied  to  any  purposes  except  the 
bailding  and  ropairiuK  of  the  dock. 

4.  Other  docks  were  subsequently  made  on  the 
I^ncflshire  side  of  the  Mersey  by  the  corponitian 
of  Liverpool,  under  the  authority  of  o^er  Acts  of 
Parliament  similarly  limiting  the  application  of 
the  reoeipts  from  the  docks  as  was  provided  by  the 
Act  of  o  Anne,  c.  12,  until  by  stat.  61  Geo.  3,  c. 
143,  the  mayor,  aldermen,  &c.,  were  formed  into  a 
body  corporate,  and  the  docks  and  works  on  the 
lAnoaehire  side  of  the  river  were  vested  in  them 
onder  the  style  of  "  The  Tmstees  of  the  Liverpool 
Docks." 

5.  The  trustees  80  incorporated  were  empowered 
bj  Uia  last  mentioned  Act,  to  levy  certain  rates, 


and  when  all  charge  and  mortgages  upon  suoh 
rates  should  be  paid  off,  thoy  were  required  to 
lower  and  reduce  the  rat«s  and  duties  thereby 
granted,  as  Ear  as  could  be  done  in  the  state  of  the 
Socks  and  works,  so  as  to  leave  sufficient  fbr  all 
charges  of  management,  and  collection  of  rstes, 
and  improving,  repairing,  and  maintaining  the 
docks  and  works  so  vested  in  thorn. 

6.  Subaoquentlyother  Actsrelatingtothodooks 
on  the  Lancashire  side  of  the  Mersey  were  passed, 
in  all  twenty-two  in  number,  and  forming  a  series 
extending  fWim  the  said  Act  ot  8  Anne  to  21  Vict, 
both  inclusive. 

7.  Other  docks  were  formed  on  the  Cheshire 
side  of  the  Mersey,  at  Birkenhead,  under  the 
authority  ot  a  series  of  fourteen  Acts  of  Parlia- 
ment, eitending  from  7  A  8  Vict,  to  18  A  19  Viot., 
by  which  last  mentioned  statute  all  the  Birken- 
head docks  were  vested  in  the  Corpcaation  of 
Liverpool. 


transferred  or  intended  to  be  transierred  to  the 
Corporation  of  Liverpool,  bv  the  Birkenhead  Docks 
Act  1855,  should,  upon  and  after  the  Ist  Jan.  1858, 
vest  in  lihe  appellants,  but  subject  to  all  charges 
and  liabilities  afiecting  the  some. 

9.  By  sect.  27  of  the  same  Act  of  1857  it  is  pro- 
vided that  all  such  docks,  lights,  buoys,  lands, 
buildings,  and  other  property,  ooth  real  and  per- 
sonal, situate  at  Liverpool  or  elsewhere,  as  were 
held  by,  or  in  trust  for,  the  tmstees  of  tiie  Liver- 
pool Docks,  under  or  in  pnrsuaijce  ,or  for  the  pur- 
poses of  the  said  Acts  mentioned  in  the  first  part 
of  the  schedule  thereto  anneied,  shoold,  npon  and 
after  the  Ist  Jan.  1858,  vest  in  the  appellants,  but 
subject  to  all  charges  and  liabilities  afibcting  the 

10.  By  sect.  49  of  the  last  mentioned  Act  it  is 
enacted  that,  subject  to  the  provisions  of  that  Act, 
the  appellants  should  stand  possessed  of  all  the 
property,  powers,  rights,  and  privileges,  thereby 
transferred  to  them,  upon  the  trusts  and  for  tfae 
purp<»es    upon  and    for    which  such    propertyi 

■■      "-"•-     -    — }  bolden  pre- 

11.  Sect.  56  of  the  same  Act  enacts  that ; — 
Tba  foUdwing  rolra  shall  be  obierred  by  th«  board  with 

re^>eot  to  tlie  money h  rwoaiTsd  by  them  under  this  Aot, 

(1)  The  oonservBDcy  expenditnra  shall  be  defny^ 

ont  of  the  ooneerranoy  reoeipts. 

(2)  The  pilotage  eipenditore  ihsU  be  defmTed  ont  of 

the  piloiag«  reoeipta. 

(3)  No  portion  at  Uie  oonsariratioy  reoeipts^  or  pilot- 

age reoeipts,  shall  be  applied  in  aid  of  Uw 
general  eipenditare. 

(4)  No  snnu  shMl  be  pajable  in  respeot  of  docks  by 

any  r««Ml  that  does  not  use  the  same. 

(5)  Save  as  by  thie  Aat  is  provided,  no  moneys  r«. 

odvable  by  the  board  shall  be  applied  to  any 
purpose,  nnlesi  the  same  oondnoe*  to  the  safety 
or  oocTanianoe  of  nhipa  froqnanting  the  port  trt 
Liverpool,  or  fociliUtea  the  shioping  or  nn- 
ehippmg  of  goods,  or  is  ooDoemed  m  diaeharg- 
ing  a  debt  oontraotsd  foe  the  above  puipoaaa. 
13.  The    dodt    estates    at    present    consist   of 
basins,  docks,  piers,  jetties,  graving  docks,  grid- 
irons, wharfs,   quays  .  .  .  and    other   works  and 


basins  and  docks  as  are  necessai;  for  the  working 
thereof ;  and  the  appellants  aro  authorised  to 
reoeired  large  sums  of  money)  under  the  nttne  of 
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dock  rates  and  duties,  by  virtue  of  the  said  Acts 
of  Parliament,  from  the  owners  of  vessels  and 
goods,  for  the  privilege  of  using  the  dock  pro- 
perty. The  portion  of  such  property  within 
the  parish  of  Liverpool  is  correctly  set  out  in  the 
assessment. 

13.  The  appellants  have,  under  their  Act,  the 
power  of  charging  lower  rates  in  some  docks  than 
others,  and  have  exercised  such  power  in  one  or 
two  instances  on  the  Cheshire  side. 

14.  The  appellants  are  bound  to  apply  their 
rates  and  moneys  according  to  the  directions  of  the 
Acts. 

15.  All  the  docks  were  made  under  the  Acts, 
and  all  the  moneys  are  appropriated  as  the  Acts 
direct. 

16.  The  dock  estate  is  now  subject  to  a  large 
debt,  and  ordinary  repairs  are  paid  out  of  the 
income  so  far  as  it  suffices. 

18.  {        A  smking  fund  was  provided  by  the 
19. 1  Acts. 

20.  J 

21.  If  the  parochial  principle  of  assessment 
were  adopted  in  the  parishes  and  townships  in 
which  the  said  property  of  the  appellants  is  situ- 
ated on  the  Cheshire  side  of  the  Mersev,  the 
rateable  value  of  the  property  in  those  parishes  or 
townships  would  be  very  little,  as  compared  with 
that  of  the  property  of  the  appellants  on  the  Lan- 
cashire side  of  the  Mersey,  masmuch  as,  imder 
such  sjrstem  of  calculation,  the  undertaking  on  the 
Cheshure  side  is  carried  on  at  a  loss,  if  a  propor- 
tional amount  of  the  interest  on  the  debt  were 
charged  against  the  earnings,  and  at  an  incon- 
siderable profit  even  if  such  interest  were  not 
charged.  In  fact  the  rates  received  from  persons 
who  choose  to  make  use  of  that  part  of  the  dock 
property  which  is  within  the  parish  of  Liverpool, 
make  up  for  and  pay  the  losses  sustained  by  the 
appellants  in  the  parishes  and  townships  on  the 
Cheshire  side  of  the  river. 

22.  The  gross  estimated  rentals  mentioned  in  the 
assessments  are  arrived  at  by  considering  the 
docks  and  warehouses  within  the  parish  of  Liver- 
pool as  separate  property  from  the  other  parts  of 
the  dock  estate,  and  as  producing  a  certain  amount 
of  income  without  taking  into  account  the  nature 
of  the  ?rhole  undertaking,  or  the  duties  and  liabi- 
lities of  the  appellants,  and  without  taking  into 
account  the  fact  that  parts  of  the  undertaking  in 
other  parishes  are  carried  on  at  a  loss,  or  the  facts 
mentioned  in  the  last  preceding  paragraph. 

23.  Accounts  have  been  kept  in  respect  of  each 
particular  dock  on  the  Following  principles : 
Where  the  tonnage  rate  is  payable  on  the  inward 
voyagje,  the  whole  of  the  rate  has  been  credited  to 
that  dock  in  which  the  principal  part  of  the  cargo 
is  discharged,  and  where  the  tonnage  rate  is  pay- 
able on  the  outward  voyage,  the  whole  sum  is 
credited  to  that  dock  in  which  the  principle  part  of 
the  carge  is  loaded. 

As  to  the  dock  dues  or  goods  the  same  rule 
prevails.  The  dues  on  the  whole  cargo  are  credited 
to  that  dock  in  which  the  principal  [>ortioii  of  the 
CATgo  is  loaded  or  discharged  as  the  case  may  be. 

Tnis  method  of  keeping  the  accounts  has  been 
adopted  because  the  accurate  apportionment  of  the 
rates  and  dues  has  been  hitherto  unnecessary,  and 
be<*au8e  of  the  difficulty  of  determining  the  proper 
principle  of  such  apportionment. 

J4,  There  is  no  difficulty  in   estimating    the 


necessary  amount  to  be  expended  for  the  repiiTB 
and  renewal  of  the  dock  estate,  and  in  apportion- 
ing the  general  expenditure  on  the  vfhole  estate 
among  the  different  docks,  according  to  the 
amount  of  income  with  which  each  is  credited, 
and  accounts  have  in  fact  been  prepared  on  this 
basis.  But  considerable  expenditure  is  incoired 
for  the  benefit  of  the  whole  dock  estate,  and  the 
same  difficulty  of  apportioning  the  expenditure 
exists  as  that  referred  to  in  the  last  preceding 
paragraph  with  reference  to  the  income  of  the 
dock  estate. 

25.  Attached  to  certain  of  the  docks  there  are 
warehouses  and  transit  sheds,  for  the  use  of  whicb 
rents  are  paid  separately  from  the  tonnage  or 
other  rates,  and  are  pavable  solely  in  respect  of 
such  goods  as  are  storea  or  placed  m  them  aoooid- 
ing  to  the  space  occupied,  and  the  duration  of  the 
occupation.  There  are  also  certain  graving  dodu, 
stages  for  landiug  and  shipping  goods,  craoen, 
weights,  and  other  appliances,  the  charges  for  the 
use  of  which  are  wholly  distinct  from  any  other 
charges,  and  are  payable  only  by  those  perscms 
who  require  the  use  of  them  for  their  snips  or 
goods. 

There  are  also  certain  offices  and  other  places  of 
considerable  value  which  are  used  by  the  dock 
board  solely  for  purposes  in  connection  with  the 

management  of  the  dock  estate This  pro* 

pcrty  ....  is  situate  in  different  parishes,  sad 
the  receipts  and  value  of  every  part  of  it  are 
capable  of  being  ascertained.  The  whole  of  such 
property  in  the  parish  of  Liverpool  is  included  is 
the  said  assessment,  and  has  been  separately  rated 
therein. 

26.  It  is  not  contended  by  the  appellants  that 
they  are  not  liable  to  be  rated,  but  they  contort 
the  correctness  of  the  principle  on  which  they  have 
been  rated  by  the  respondents. 

27.  The  appellants  contend — first,  that  the  pro- 
per methoa  of  assessment  is  to  take  the  net 
income  derived  from  the  whole  of  the  propeitj, 
and  to  divide  the  same  amount  the  different 
parishes  or  townships  in  pro(>ortion  to  their  acre- 
age, and  that  the  result,  after  making  deductions, 
is  the  rateable  value  ;  secondly,  that  they  are  en- 
titled to  deduct  interest  u(>oii  their  debt,  as  thej 
ai'e  only  allowed  to  receive  the  increased  ntes  in 
order  to  pay  off  the  interest,  and  the  rates  would 
have  immediately  to  be  reduced  if  there  were  no 
interest  to  pay ;  thirdly,  that  they  are  entitled  to 
deduct  tenants*  profits  as  would  be  done  in  anj 
case  of  a  trading  body ;  fourthly,  that  they  are  en- 
titled not  only  to  a  deduction  for  ordinary  repairs, 
but  also  a  deduction  for  deterioration  of  works. 
They  calculate  the  time  when  the  different  works 
will  require  renewal,  and  then  claim  to  deduct  eveiy 
year  a  sum  of  money  which,  put  out  to  interest^ 
would,  in  the  said  time,  be  sufficient  to  renew  sosk 
works ;  fiilbly,  that  these  deductions  must  be  cal- 
culated  on  the  whole  area  of  the  docks,  and,  with 
the  other  expenditure,  deducted  from  the  gross 
income  before  the  net  income  is  arrived  at. 

28.  The  respondents  dispute  the  several  con- 
tentions of  the  appellants  above  specified,  and 
they  further  contend,  that  in  rating  tne  app^lantB 
they  are  entitled  to  calculate  the  earnings  of  the 
docks  within  the  parish,  and  after  deducting  the 
expenses  of  working  those  particular  dodcs  apart 
from  the  rest  of  the  estate,  to  calculate  the  iUba 
on  the  sum  so  ascertained.  That  the  inoonie  firon 
the  town  dues,  after  payment  o£  intenrt  on  tte 
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sum  of  1,500,000L  (the  purchase  money  of  the  dues) 
ouffht  also  to  be  taken  into  account  in  the  rate. 

So.  The  court  was  to  draw  all  inferences  which 
they  might  draw.  The  question  for  the  court, 
therefore,  was  on  what  principle  the  dock  pro- 
perty in  the  parish  is  to  be  rated,  and  what,  if  any, 
deductions  are  to  be  made  from  the  rateable  value 
as  estimated  by  the  parish,  and  whether  the 
recent  Parochial  Assessment  Act  makes  any 
and  what  difference  between  rates  levied  before 
and  after  that  Act  came  into  operation.  The 
amount  of  the  rateable  value  was  to  be  ascertained 
on  the  principle  laid  down  by  the  court,  and  the 
judgment  in  conformity  therewith  to  be  entered  at 
the  quarter  sessions  next  or  next  but  one  after 
the  amount  had  been  ascertained  as  aforesaid  with 
such  costs  as  the  court  should  adjudge. 

Ma/niety,  Q.C.  (with  him  0.  Cro)rvpton). — The 
effect  of  this  case  is  to  bring  about  a  reconsidera- 
tion of  the  principle  laid  down  in  Reg,  v.  The  HuU 
Dock  Company  (18  Q.  B.  325.)  The  defendants  there 
were  proprietors  of  several  docks  made  at  different 
times  and  under  successive  Acts  of  Parliament. 
The  docks  communicated  with  each  other  and  with 
the  river  Humber,  and  extended  into  several 
parishes.  Every  vessel  paid  a  single  toll,  which 
oecame  due  on  entry  into  the  docks,  and  was  paid 
then,  or  on  clearance  outwards  ;  and  she  was  en- 
titled by  such  payment  to  go  into  any  one  or 
more  of  the  docks  at  the  will  of  her  own  master, 
or  under  the  direction  of  the  company's  harbour 
master,  who  had  certain  powers  for  regulating  the 

Sosition  of  vessels.  All  the  payments  at  whatever 
ock  received  were  carried  to  one  general  account. 
Held,  that  the  poor  rate  upon  so  much  of  the 
docks  as  lay  in  any  parish  must  be  assessed,  not 
according  to  the  actual  receipts  in  that  parish,  but 
to  the  proportion  which  the  area  of  docks  within 
that  parish  bore  to  the  entire  area  of  the  docks. 
For  tnat,  in  such  a  case,  an  assessment  on  the 
acreage  principle  was  unavoidable  ;  though  an 
assessment  on  the  basis  of  earnings  vrithm  the 
parish  is  preferable  where  the  natare  of  the  case 
permits  it.  The  docks  now  in  question  should  be 
rated  as  one  estate,  and  it  is  only  as  one  estate  that 
they  can  be  carried  on  under  the  present  system. 
Sect.  50  of  the  Liverpool  Docks  Act  1857  enacts 
that  all  the  docks  shall  be  deemed  to  constitute 
bat  one  estate.  But  the  docks  have  been  separately 
rated,  which  makes  a  great  difference.  [Black- 
BUBK,  J. — Only  a  difference  as  to  the  persons  who 
shall  receive  the  rates  —  the  Birkenhead  or  the 
Liverpool  overseers.  The  amount  will  not  be 
altered  if  the  assessment  is  properly  worked  out. 
There  would,  however,  no  doubt,  be  a  difference 
between  the  sum  charged  in  Birkenhead  and  in 
Liverpool.]  A  vessel  may  go  into  a  dock  which  is 
partly  in  one  parish  and  partly  in  another.  [Cock- 
BUBN,  C.J. — Then,  the  HuM  case  shows  that  the 
parocdiial  system  of  assessment  must  be  applied  as 
nur  as  practicable;  but  where  ex  necessitate  rei 
another  mode  must  be  adopted,  then  that  may  be 
used.] 

Sir  John  KarslaJce,  Q.C.  (AspinaU,  Q.C.  and 
Littler  with  him)  appeared  for  the  respondent, 

CkxJKBURN,  C.J. — 1  do  not  think  we  need  call 
npon  Sir  John  Karslake  to  argue  for  the  respon- 
dents, as  we  are  of  opinion  that  our  judgment 
should  be  in  their  favour.  The  HuU  Dock  Case 
(18  Q.  B.  825),.  undoubtedly  established  this, 
ija**  that  if  dodcs  are  all  contiguous  to  each 
Qiher»  fbrming  part  of  an  entire  system  with  a 


general  entrance  to  them  all,  and  with  tolls  fixed 
at  the  same  rate  for  vessels,  and  having  the  benefit 
of  any  of  the  series  of  docks,  the  principle  of  paro- 
chial i*atin^  cannot  be  applied,  but  recourse  must 
be  had  to  the  acreage  system.  Nevertheless,  the 
language  of  the  judges  m  that  case  shows  that  the 
acreage  system  must  not  be  resorted  to  except  ex 
necessitate  rei.  It  would  not  be  right  to  upset  the 
authority  of  the  Hull  case,  which  has  now  been 
law  for  eighteen  years,  without  further  considera- 
tion. The  present  case,  however,  is  plainly  dis- 
tinguishable from  it,  because,  of  the  docks  now  in 
question,  some  are  on  one,  and  the  others  on  the 
opposite  side  of  the  river  Mersey,  and  they  do  not 
come  within  the  description  of  an  entire  system 
of  docks.  True,  under  the  Act  of  ParUament 
they  are  united  for  the  purpose  of  general  manage- 
ment, and  pecuniary  operations ;  but  this  fact  is 
not  enough  to  alter  that  which  is  in  itself  a  very 
essential  distinction.  They  are  two  distinct  estates, 
only  considered  as  one  property  for  the  purposes 
of  general  management.  The  docks  on  the  Birken- 
head side  of  the  river  can  no  more  be  deemed  to  be 
one  with  those  on  the  Liverpool  side  than  two 
separate  private  estates  would  be,  although 
under  the  same  management.  The  Liver- 
pool people  have  a  right  to  the  contribution 
towards  local  burthens  of  this  property  accord- 
ing to  the  value  of  the  docks  on  the  Liverpool 
side.  The  docks  extending  on  that  side  are 
not  all  in  one  parish,  and  therefore  so  far  as  they 
are  concerned,  the  Hud  case  would  apply,  but  it 
seems  to  me  that  we  are  not  entitled  to  adopt  the 
acreage  system  (which  ought  not  to  be  resorted  to 
except  when  necessity  requires  it)  here.  There  is 
no  insuperable  difficulty  in  ascertaining  what  pro- 
portion of  the  earnings  from  each  dock  is  due 
in  respect  of  the  earnings  of  the  docks  on  one  side 
and  the  docks  on  the  other  side  of  the  water. 
Certainlv  in  this  case  it  would  be  manifestly 
unjust  that  the  people  of  Liverpool  should  lose  the 
advantage  of  the  superior  value  of  the  Liverpool 
docks,  and  that  the  Birkenhead  inhabitants  should 
obtain  the  benefit  of  the  higher  value  of  them.  I 
think  we  ought  to  avoid  applying  the  acreage  system, 
which  in  the  present  instance  would  lead  to  unjust 
results.  What  would  be  the  proper  principle  to 
adopt  if  the  docks  upon  the  Cheshire  side  ulti- 
mately prove  valueless,  and  can  only  be  maintained 
out  ot  the  earnings  of  the  docks  on  the  Lancashire 
side,  is  a  very  different  question,  which  we  are  not 
now  called  upon  to  decide.  This  property  must  be 
rated  according  to  the  existing  state  of  things, 
and  our  judgment  must  be  for  the  respondents. 

Blackburn,  J. — I  am  of  the  same  opinion.  The 
Parochial  Assessment  Act  (6  &  7  Will.  4,  c.  86)  is 
express  and  imperative  that  the  several  heredita- 
ments are  to  be  rated  on  an  estimation  "  of  annual 
value,  that  is  to  ss^  of  the  rent  at  which  the  same 
might  reasonably  be  expected  to  let  from  year  to 
year,  free  of  all  usual  tenant*s  rates,  ^.,  and  de* 
ducting  therefrom  the  probable  average  annual 
costs  of  the  repairs,  insurance,  and  other  expenses, 
if  any,  necessary  to  maintain  them  in  a  state  to 
command  such  rent :"  (Sect.  1.)    Now,  that  is  the 

Srinciple  which  the  Parochial  Assessment  Act  laj^s 
own,  and  in  an  immense  majority  of  cases  it  is 
very  easily  acted  npon  indeed.  But  it  has  been 
long  felt  that  a  difficulty  in  the  application  of  it 
comes  where  property  lies  in  different  parishes,, 
and  it  is  hara  to  say  how  much  is  earnea  in  each 
— a  difiiculty  which  has  been  often  met  with  in 
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assessing  the  rate  payable  by  gas  and  water  com- 
panies— and,  therefore,  a  practical  rale  of  thumb 
has  been  established  which  it  is  very  difficult  to 
say  is  to  be  found  in  the  Parochial  Assessment 
Act.  In  the  Hull  case,  where  a  system  of  docks, 
having  one  entrance  and  one  sum  coming  in  for 
the  whole,  lay  in  different  parishes,  and  another, 
the  Victoria  Dock,  had  been  made  new,  opening 
into  the  river,  but  forming  part  of  the  old  docks, 
the  court  thought  it  made  part  of  the  whole,  and  as 
there  was  one  payment  for  entering,  and  one  scries  of 
docks,  there  was  no  wayof  assessing  them  except  by 
the  acreage  system.  Here  is,  no  doubt,  one  entire 
rent,  and  m  any  case  where  we  can  do  nothing  else 
we  must  go  on  that  system.  It  may  be  that  there 
are  docks  on  the  Liverpool  side  which  lie  in 
different  townships,  but  the  question  before  us  is 
this,  viz.,  that  when  it  appears  there  are  docks  on 
the  Birkenhead  side  quite  separate  and  distinct, 
and  more  ships  enter  the  docks  on  the  Liverpool 
than  on  the  other  side  of  the  Mersey,  are  we  to  say 
we  must  out  on  the  Birkenhead  docks  a  much 
greater  value,  and  reduce  the  assessment  of  the 
Liverpool  docks  because  they  are  united  under  one 
management,  and  the  eammgs  of  the  docks  on 
either  side  are  received  in  one  sum  P  It  may  be 
that  the  Birkenhead  docks  are  worked  at  a  loss 
and  ultimately  no  profits  may  be  derived  from 
them,  and  they  will  then  have  to  be  kept  up  at  the 
expense  of  the  other.  When  that  event  happens, 
some  question  may  arise  and  will  be  decided.  I 
think  there  would  be  no  difficulty  in  approximately 
ascertaining  the  amount  for  the  purpose  of  "  real 
justice  and  perfect  law,*'  as  Lora  Campbell,  C.J. 
said,  though  we  cannot  get  the  sum  with  precise 
accuracy.  It  is  perfect  law  and  justice  if  the 
approximate  value  can  be  found.  The  respondents* 
principle  of  rating  here  seems  to  be  the  right  one 
as  applied  to  these  docks,  and  any  question  as  to 
the  manner  in  which  it  works  out  may  be  raised 
hereafter. 

Melloei,  J. — I  am  of  the  same  opinion.  To  the 
facts  on  which  the  judgment  of  tne  court  in  the 
Eeg  V.  Tfie  Hvll  Dock  Company  was  given  I  think 
the  principle  of  acreage  valuation  was  properly 
applied,  because  no  other  was  practicable.  But  every- 
one can  recollect  when  the' Birkenhead  Docks  were 
rivals  of  the  Liverpool  Dorks,  and  there  has  been 
no  physical  alteration  although  by  Act  of  Parlia- 
ment they  are  worked  under  one  management. 
That  Act  does  not,  however,  affect  the  parochial 
assessement  system  so  much  as  to  require  these 
docks  to  be  rated  on  a  separate  system.  I  think 
also  our  judgment  should  be  in  favour  of  the 
espondents. 

Lush,  J. — I  am  of  the  same  opinion.  The  acre- 
acre  system  ought  only  to  be  applied  where  the 
parochial  system  is  inapplicable.  That  is  not  so 
here.  I  do  not  think  that  the  rateable  value  of  the 
Birkenhead  Docks  at  all  altered  by  their  union 
with  the  Liverpool  Docks  for  purposes  of  manage- 
ment. With  regard  to  any  dock  that  happens  to 
be  in  two  parishes  there  may  be  a  difficulty,  and 
when  it  is  impossible  to  apply  the  parochial  system 
the  other  mode  of  assessment  may  be  adopt^. 

Judgment  for  tfw  respondents. 

Attorneys  for  the  appellants  :  WrlgJU  and  Venn 
for  Squarey,  Liverpool. 

Attorney  for  respondents :  Batten. 


OOXTBT  OF  SZGKSQVB&. 

Baported  hj  T.  W.  Sauvdbm  and  H.  IiBWi, 


Thursday,  June  6, 1872. 
LoKQ  V.  Williams. 

Advowson — Mortgage — Sequeetration  — Fareeloewt 

—Sale. 
J.  0.  8.  mortgaged  ike  advowson  of  the  vicarage  of 
St.   Oiles^s,   Uamberwelly  to    the  plaint^t  at  a 
eecurUvfor  the  repaymetU  of  two  sume  of  7o00i 
and  50001.,  advanced  by  the  plaintiff  to  him,  ami 
afterwarde  conveyed  tite  said  advoweon,  wbjed 
to  the  payment  of  the  said  two  several  sums  io  ike 
defendant,  who,  a>s  a  security  for  the  paymeni  </ 
the  satne,  executed  a  warrant  of  cMomey,  wkertijf 
he  confessed  judgment  ai  the  suit  of  the  plaiatif 
for  the  sum  of2b,000L    The  said  vicarage  having 
become  variant,    the    defendant    was    presemtei 
thereto,  and  default  having  been  made  inpofmesi 
of  the  interest  on  (he  said  several  s%Mne,  tie  piow- 
tiff  caused  a  writ  of  sequestraiion  to  iesue  agauui 
the    said  vicarage,     Tlie   plaintiff  eubseauesilk 
died,  and  his  representatives  qftarwards  ovtaiMM 
a  decree  of  foreclosure  of  the  equity  ofrsdemMm 
and  sold  the  said  advowson  for  llfiOOL    On  i 
motion  for  a  rule  to  set  aside  the  eaid  wrU<if 
sequestraiion,  it  was 
Held  by  the  Court  of  Excheauer,  {KeUy,  CX.,  asi 
Bramwell  and  Ghannell,  BB.),  that  the  said  ssk 
was  not  a  saiisf action  of  the  said  judgment,  ni 
thai  the  sequ^traUon  remained  in  fuU  forte  mi 
unaffected. 
By  an  indenture,  dated  the  29th  March  181i,tlie 
advowson  of  the   vicarage  of  St.   Giles's,  Oun- 
berwell,  in  the  county  of  Surrey,  was  mortp^ 
by  J.  6.  Storie  to  the  plaintiff,  to  secure  the  pij- 
ment  of  75007.  and  interest.    By  another  indei^iiR 
of  the  same  date,  the  said  advowson  was  fartlier 
mortgaged  by  the  said  J.  6.   Storie,  tothesHi 
plainti^  to  secure  the  repayment  of  the  fnnber 
sum  of  5000L  and  interest. 

By  an  indenture,  dated  the  22nd  Jan.  1846|  ihe 
said  advowson  was  conveyed  to  the  said  defiBodnt 
subject  to  the  payment  of  the  said  soma  of  7500L 
and  5000L  and  interest ;  and  on  the  treaty  for  the 
sale  of  the  said  advowson  to  the  said  deftoidiiit  it 
was  agreed  that  the  said  sums  of  7500L  and  5OO0L, 
and  sSl  interest  then  due  and  to  become  due  tben- 
on,  should  be  secured  to  be  paid  by  the  nid 
defendant  to  the  said  plaintin  by  a  wanant  d 
attorney. 

In  pursuance  of  the  said  last  mentioned  sms' 
ment,  the  said  defendant  duly  execated  a  daed  poli 
or  warrant  of  attorney,  bearing  date  on  or  aboot 
the  I6th  Feb.  1846,  wnereby  he  empowered  ovtui 
attorneys  in  the  Court  <n  Exchequer  to  oonto 
judgment  against  him  in  an  action  at  the  suit  of 
the  said  plaintiff,  for  the  sum  of  25,0001.  andoo^; 
and  by  the  def  eazanoe  endorsed  on  the  said  wsmni 
of  attorney  it  was  declared  that  the  said  warnitt 
was  given  to  secure  the  payment  of  the  soms  of 
7500Z.  and  5000L  on  the  29th  Sept.  1850 ;  and  it 
was  thereby  agreed  that  no  action  should  be  oooh 
menced  against  the  defendant  until  de&nlt  should 
be  made  m  the  payment  of  the  said  soma,  or  the 
interest  thereon;  and  judgment  was  aftemardi 
duly  entered  up  on  the  said  warrant  of  attorney. 

Shortly  after  the  date  of  the  said  waraBtof 
attorney,  the  said  yicaraffs  of  St.  Gilea  luuiw" 
vacant,  and  the  said  dmndant.  as  owiht  aad 
patron  of  the  said  liying,  presented  ^^mmJ^,  sad  «ai 
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dnly  institnted  the  vioar  thereof;  and  has  been 
ever  since,  and  still  is,  vicar  thereof. 

De&ult  hayinff  been  made  by  the  said  defendant 
in  payment  of  the  interest  due  on  the  said  sums 
of  75002.  and  50001.,  the  said  plaintiff  issued  out  a 
writ  jL  fa  de  honia  eccksiasticist  directed  to  the 
Bishop  of  Winchester,  who  thereupon  granted  a 
writ  of  sequestration,  which  was  afterwards  duly 
published,  but  no  proceeds  whatever  have  been 
realised  under  the  said  sequestration,  owing  to 
prior  sequestrations  having  been  lodged  against 
the  said  vicarage. 

The  said  plaintiff  died  in  or  about  the  month  of 
April  1849,  having  by  his  will  given  and  be- 
queathed all  his  real  and  personal  estate  and 
effects  unto  the  Bev.  Walter  Long,  and  Bichard 
P.  Long,  upon  certain  trusts,  and  appointed 
the  sam  W.  Lons  and  B.  P.  Lon^  joint 
executors  thereof,  who  duly  proved  the  said  will. 
The  said  W.  Long  and  B.  P.  Long  afterwards 
exhibited  a  bill  of  complaint  in  the  Court  of 
Ghancenr  against  the  said  defendant,  and  by  a 
decree  oi  the  said  court  made  in  the  said  cause  in 
1852,  it  was  ordered  that  the  said  defendant  should 
stand  absolutely  barred  and  foreclosed  of  and 
firom  all  equity  of  redemption  of  and  in  the  said 
advowson. 

The  said  Walter  Lon^  died  soon  after  the  date 
of  the  said  decree,  leavmg  the  said  B.  P.  Long, 
him  surviving ;  and  in  or  about  the  year  1859,  the 
said  B.  P.  Long  sold  the  said  advowson  for  the  sum 
of  £11,000. 

On  the  23rd  July  1869,  John  Fry  Beeves  and 
Frederick  William  Beeves  obtained  judgment 
Mftinst  the  said  defendant  in  the  said  Court  of 
^chequer  for  the  sum  of  15,0072.  10«.,  and 
thereupon  the  said  J.  F.  Beeves  and  F.  W.  Beeves 
caused  a  writ  of  fi.  fa,  de  bonis  ecdesiasticis  to 
issue,  directed  to  the  said  Bishop  of  Winchester, 
who  thereupon  granted  a  writ  of  sequestration 
againt  the  said  vicarage.  The  said  J.  F.  Beeves 
and  F.  W.  Beeves  now  sought  to  set  aside  the 
writ  of  sequestration  issued  at  the  suit  of  the  said 
plaintiff,  and  accordingl v 

Paynter  now  moved  for  a  rule  calling  upon  the 
representatives  of  the  said  plaintiff  and  the  said 
Buhop  of  Winchester  to  show  cause  why  the  said 
writ  (kjLfa,  de  bonis  ecclesiasticisf  and  tne  seaues- 
tration  founded  thereon,  granted  to  the  said  plain- 
ti£b  by  the  said  bishop  should  not  be  set  asiae,  on 
the  ground  that  the  juogment  on  which  it  had  been 
founded  had  been  satisfied  by  the  sale  of  the  pro- 
perty comprised  in  the  mortgage,  although  it  did 
not  realise  the  amount  due,  and  cited 

Smith's  Beal  uid  Personal  Properly,  386 ; 

PaUner  v.  Hendrie,  27  Beav.  349 ; 

Loekhart  v.  Hardy,  9  Beav.  349 ;   10  Jar.  532 ;   15 
L.  J.  847,  Ch. ; 

Toohe  V.  HartleUi  2  Bro.  Cas.  125,  Chan. : 

lasher's  Digest,  toI.  3,  5994 ; 

P«rry  v.  Barker,  8  Yes.  527 ;  and  13  Yes.  198 : 

Bishop  V.  Hatch,  1  A.  &  E.  171 ; 

Chuier  v.  Hatch,  1  A.  &  E.  190. 

Kbllt,  C.  B. — I  am  of  opinion  that  no  rule 
should  be  granted  in  this  case.  Though  the 
creditor  has  availed  himself  of  his  other  securities, 
•he  still  possesses  this  security  for  the  balance,  as 
he  has  only  obtained  satisfaction  to  the  extent  of  a 
portion  of  his  debt. 

Bbaxwsll,  B. — I  am  of  the  same  opinion.  None 
of  the  authorities  cited  go  to  the  extent  contended 
fior  l^  Mr.  Poynter.  It  appears  to  me  that  this  is 
f<nr  a  court  of  equity. - 


Ohaknell,  B. — I  am  of  opinion  that  this  rule 
should  be  refused.  An  equitable  plea  might, 
perhaps  have  been  framed  if  all  the  money  due 
nad  iNBen  paid ;  but  1  am  clearly  of  opinion  that 
there  has  been  no  payment  in  equity  in  this  case. 
A  court  of  equity  would  probably  give  relief,  but 
only  on  terms.  It  woula  not,  1  think,  grant  a 
perpetual  injunction. 

Kellt,  C.  B. — I  ought  to  add  that,  if  there  was 
no  other  objection  to  this  rule  being  granted,  it 
would  be  a  fatal  one  that  the  judgment-debtor  is 
not  a  party  to  the  application. 

Bule  refused. 

Attorney  for  J.  F.  Beeves,  and  F.  W.  Beeves^ 
H,  M.  Danielf  BoUs-chambers,  89,  Chancery- 
lane,  W.C. 


Keported  by  M.  W.  If cCxllab,  Etqr.,  Burister-at-Law. 


Friday,  June  14, 1872. 

Brown  v,  Nugent. 

Licence  for  piiblic  vmeic — Dancing — Penalty — 2b 

Geo,  2,  c.  36,  m.  2,  3. 

By  25  Oeo.  2,  c.  36, «.  2,  quarter  sessions  in  London 
or  Middlesex  are  authorised  and  e^npotoered  to 
grant  such  licences  as  they  in  their  discretion 
shall  think  proper  to  any  house,  room,  garden,  or 
otlier  place  kept  for  pvl)ltc  dancing,  music,  or  other 
public  entertainment  of  a  like  kind.  Sect,  3 
twice  refers  to  a  lumse  or  other  place  "  kept  for 
any  of  the  said  purposes," 

Held,  by  the  Exchequer  Chamber  (affi/rming  the 
Queen  s  Bench),  that  tlie  sessions  were  justified  in 
Granting  a  licence  **  for  public  music ;"  and  that  the 
holder  of  such  a  licence  was  liable  to  the  penalty 
^ovidedfor  keeping  such  house  vnUiout  aidcencef 
%f  he  allowed  public  dancing  in  his  house. 

This  was  an  appeal  by  the  defendant  under  the 
provisions  of  the  Common  Law  Procedure  Act 
1854  against  the  decision  of  the  Court  of  Queen's 
Bench  m  making  absolute  a  rule  of  that  court 
obtained  by  the  plaintiff  to  show  cause  why  the 
verdict  should  not  be  entered  for  the  plaintiff  upon 
a  point  reserved  at  the  trial.  This  decision  is 
reported  L.  Bep.  6  Q.B.  693. 

This  was  a  qui  tarn  action  brought  by  the  plain- 
tiff, as  a  common  informer,  to  recover  a  penalty  of 
1002.  under  the  statute  25  Geo.  2,  c  36,  for  keeping 
a  house  or  room  for  public  dancing,  without  a 
licence  had  for  that  purpose.  The  declaration  was 
in  the  form  allowea  by  sect.  13.  The  plea  was 
nU  debet,  by  statute  21  Jac.  1,  c.  4,  s.  3,  whereon 
issue  was  joined. 

This  action  was  tried  by  Lush,  J.,  at  the  Middle- 
sex sittings  on  the  23id  Jan.  1871,  when  Hie 
following  facts  were  proved : 

The  defendant  was  prcnprietor  and  keeper  of  the 
Cambridge  Music  Hall,  Commercial-street,  in  the 
said  county,  and  within  twenty  miles  of  the  city  of 
Westminster.  On  the  16th  S"ov.  1870,  the  defen- 
dant permitted  dancing  in  the  said  hall  by  the 
performance  on  a  stage,  erected  at  one  end  thereoft 
of  a  ballet  divertissement  called  "  The  Bevels  dT 
the  Sylphides."  This  ballet  was  performed  by  two 
dancers,  selected,  employed  and  paid  by  the 
dofenduit  in  that  behalf.  The  stage  was  arranged 
with  scenic  accompaniments,  and  a  cataract  of 
real  water  at  the  back,  with  a  nymph  rising  from 
the  back. 
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All  persons  who  paid  at  the  doors  were  admitted 
to  the  said  hall  to  view  the  said  dancing,  but  with 
the  exception  of  the  said  two  dancers  dancing  the 
said  ballet  as  aforesaid,  no  person  danced  in  the 
said  hall,  and  no  dancing  was  permitted. 

The  defendant  held  a  licence  for  music  in  the 
said  hall,  duly  granted  to  him  by  the  magistrates 
of  the  said  county  under  the  provisions  of  the  sta- 
tute 25  Greo.  2,  c.  36 ;  a  copy  of  such  licence  is  hereto 
annexed.  Over  the  entrance  of  the  hall  was  duly 
affixed  and  kept  the  inscription  "  Licensed  pursuant 
to  Act  of  Parliament  of  25  Geo.  2,**  in  accordance 
with  sect.  3  oi  the  said  statute. 

The  jury,  in  reply  to  the  learned  judge,  found 
that  the  dancing  was  a  substantial  part  of  the 
entertainment,  and  the  music  only  ancillary 
thereto,  and  that  the  defendant  kept  the  said  hall 
for  music  and  dancing. 

The  learned  judge  directed  the  verdict  to  be 
entered  for  the  defendant,  giving  the  plaintiff 
leave  to  move  to  enter  a  verdict  instead  thereof 
for  him. 

Within  the  time  in  that  behalf  allowed  by  the 
rules  and  practice  of  the  said  court,  viz.,  on  the 
26th  Jan.  1871,  the  plaintiff,  in  pursuance  of  the 
said  leave  so  reservea  at  the  said  trial  as  aforesaid, 
applied  for  and  obtained  a  rule  nisi,  calling  noon 
the  defendant  to  show  cause  why  the  verdict 
should  not  bo  set  aside,  and  a  verdict  of  1001.  bo 
entered  for  the  plainoiff  instead  thereof  upon  the 
ground  that  on  the  facts  found  by  the  jury,  the 
verdict  ought  to  be  so  entered;  it  having  been 
found  by  them  that  the  defendant  kept  open  his 
house  for  dancing,  not  having  a  licence  lor  that 
purpose  under  25  Geo.  2,  c.  36,  s.  2. 

Aiterwards  on  the  6th  July  1871,  the  said 
court  made  the  said  rule  absolute. 

The  defendant  now  appealed  from  the  said  last 
mentioned  decision  and  rule,  pursuant  to  the 
provisions  of  the  Common  Law  Procedure  Act 
1854. 

Due  notice  of  such  appeal  had  been  given,  pur- 
suant to  the  said  Act,  and  an  order  of  Mr.  Justice 
Hanncn  made  herein,  dated  11th  Dec.  1871, 
granting  the  necessary  leave  to  appeal. 

The  question  for  the  opinion  of  the  court  of 
appeal  was  whether  the  said  rule  of  the  6th  July 
1871  ought  to  have  been  made  upon  the  grounds 
therein  stated,  or  whether  the  said  previous  rule 
to  show  cause  dated  the  26th  Jan.  1871  ought  to 
have  been  discharged. 

The  court  of  appeal  to  make  such  rule  upon 
this  appeal  as  it  snould  think  fit,  and  to  proceed 
thereon  pursuant  to  the  provisions  of  the  Common 
Law  Procedure  Act  1854-. 

The  licence  above-mentioned  was  as  follows  : 

We,  whose  names  are  hereunto  snbsoribed  and  set, 
being  four  of  Her  Majesty's  justices  of  the  peace  for  the 
county  of  Middlesex,  assembled  in  the  Michaelmas 
quarter  sesgions  of  the  peace,  holden  in  and  for  the  said 
county,  in  the  thirty-fourth  year  of  the  reign  of  our 
Sovereign  Lady  Victoria,  by  the  Grace  of  Gk)d  of  the 
Uuitetl  Kingdom  of  Great  Britain  and  Ireland  Queen, 
Dcl'cnder  of  the  Faith,  being  the  Michaelmas  quarter 
sc^ciiuns  prccciUng  the  let  Dec.  1870,  do,  in  (K)n8equence 
of  iin  order  of  this  present  session,  and  by  virtue  of  ihe 
poT'T  given  us  by  the  Act  of  Parlubment,  made  in  25 
Geo.  4i,  intituled  "An  Act  for  the  better  preventing 
thefts  and  robberies,  and  for  reguiatinflr  places  of  publick 
enteruiiiiment,  and  punishing  persons  keeping  disorderly 
htiuse.i;"  hcrt'by  license  George  WiUiflan  Nugent  to 
keep  a  «NTLniii  house  or  place  cafied  the  Royal  Cambridge 
Music  Hall,  Oommercial-street,  with  other  building  and 
appurtenances  thereunto  belonging,  in  the  pansh  of 
ChriBtohnroh,  in  the  said  oounty,  for  public  mosic.    And 


the  said  George  William  Nngent  is  to  take  mn,  m  te 
as  in  him  lies,  that  no  disorders  be  committed  within  the 
said  house  or  place,  and  that  nothing  contniy  to 
sobriety,  decency,  and  good  manners  be  exhibited,  npn' 
sented,  or  transacted  therein,  and  that  he  do  not  sniiBr 
any  of  the  aforesaid  entertsinmentB  to  very  late  and  un- 
reasonable hours  of  the  night,  and  that  he  do  not  pn- 
snme  to  open  his  said  house  on  the  Lord's  Di^  (eon- 
monly  called  Sunday),  Christmas  Day,  Ash  Wednesday, 
Gk>od  Friday,  nor  on  any  day  of  solemn  ftuit  and  hiiniQia* 
tion,  which  now  is  or  hereafter  shall  be  by  lawfil 
authority  appointed,  and  that  he  do  in  all  things  eondeel 
the  said  house  and  plaoe  decently,  soberly,  and  ardgdft 
according  to  the  true  intent  and  meaning  of  this  hcenoi^ 
and  of  the  said  Act  of  Parliament,  prorided,  nererthelast, 
that  the  said  George  William  Nngent,  in  order  to  gir, 
public  notice  that  the  said  house  or  place  is  ao  lioouM 
as  aforesaid,  do  affix  and  keep  np  in  some  notorioH 

Elaoe  over  the  door  or  entrance  thereof,  an  ineoripffckm  ii 
krge  capital  letters  in  the  words  following:   "liew—d 
pursuant  to  Act  of  Parliament  of  25  Gea  2nd."    Aad 

{provided  likewise  that  the  said  honse  and  place  m 
iconsed  as  aforesaid  shall  not  oi>en  for  any  of  the  aid 
purposes  on  any  day  whatever  b^ore  the  honr  of  fiveis 
the  afternoon.  Given  under  our  hands  and  seals  at  thi 
said  sessions,  and  signed  and  sealed  by  as  the  mid  jn- 
tioes  in  open  court. 

Ht.  M.  Kbmbhs jj>  (L.  &). 
Thos.  Jsbtis  (L.  S.). 
J.  J.  Mbsk  (L.  S.)- 

W.  H.  TWXNTTM  AK  (L.S.). 

The  court  has  expressed  a  strong  opinion  of  the  inno* 
priety  of  keeping  open  on  Sunday  the  Saloon  and  owr 
parts  of  the  premises  used  for  pablio  amusements,  ud 
that  such  practice  should  be  disoontinned ;  and  that  tki 
house  should  be  used  on  Sundays  'only  as  a  ooaoMS 
tavern,  if  licensed  as  such. 

This  licence  was  endorsed — 

The  within  licence  is  granted  by  anthori^  of  tlie  Aiet 
of  the  25  Geo.  2,  c.  36,  intituled  "  An  Act  for  the  beter 
preventing  thefts  and  robberies,  and  for  regoIatingplaM 
of  pnbUo  entertainment,  and  panishing  persons  keepisf 
disorderly  houses;*'  the  second  section  of  which  Aflt 
directs  that  no  fee  or  reward  shall  be  taken  for  tUi 
licence. 

Sect.  2  of  the  above  mentioned  Act  is  as  bd- 

lows: 

And  whereas  the  multitude  of  places  of  entertaiaBMOt 
for  the  lower  sort  of  people  is  another  great  caoseaf 
thefts  and  roberies,  as  they  are  thereby  tempted  to  spad 
their  small  substance  in  riotous  pleasures,  and  in  eoa- 
sequence  are  put  on  unlawful  methods  of  supplying  thv 
wants  and  renewing  their  pleasures  :  In  order,  therrfot, 
to  prevent  the  said  temptation  to  thefts  and  robbems 
and  to  correct  as  far  as  may  be  the  habit  of  idkaMi 
which  is  become  too  general  over  the  whole  kin^doo, 
and  is  productive  of  much  mischief  and  inoonvemoiet: 
Be  it  enacted  by  the  authority  aforesaid,  that  froan  sad 
after  the  1st  Dec.  1752,  any  house,  room,  garden  or  othv 
place  kept  for  publick  danciiig,  musick,  or  other  pnUiak 
entertainment  of  the  like  kind,  in  the  citaee  of  Londoa 
and  Westminster,  or  within  twenty  miles  thereof,  witiioBt 
a  licence  had  for  that  purpose  from  the  last  pieeediif 
Michaelmas  quarter  sessions  of  the  peace,  to  be  holds 
for  the  county,  city,  riding,  liberty,  or  dtrisioa  in  yjAoA 
such  house,  room,  garden,  or  other  plaoe  is  sitiiti 
(who  are  hereby  autiiorised  and  empowered  to  gnnt 
such  licences  as  they  in  their  discretion  shall  thisk 
proper)  signified  under  the  hands  and  sesJs  of  fosr 
or  more  of  the  justices  there  assembled,  shall  bt 
deemed  a  disorderly  house  or  plaoe,  and  evcfT 
such  licence  shall  be  signed  and  sealed  by  the  «u 
justices  in  open  court,  and  afterwards  be  nablii^ly 
read  b^  the  clerk  of  the  peace,  together  with  the  Bainei 
of  the  justices  subscribing  the  same ;  and  no  such  UoaM 
shall  be  granted  at  any  adjourned  sessions ;  nor  shall  sffiT 
fee  or  reward  be  taken  for  any  such  licenoe ;  and  it  ihsll 
and  mav  be  lawful  to  and  for  anv  constable  or  otbs 
person,  being  thereunto  authorised  by  warrant  ante  the 
hand  and  seal  of  one  or  more  of  His  Majes^'s  justioM  d 
the  peace  of  the  county,  dtr^  riding^  division,  or  liMl 
whore  such  house  or  place  snail  be  situate,  to  «KlvnBB 
house  or  plaoe,  and  to  seise  every  paEaoa  who  ileB  If 
found  therein,  in  order  that  thflj : 
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ing  to  law ;  and  every  person  keeping  snoh  house,  room, 
garden,  or  other  plaoe  without  snoh  lioenoe  as  aforesaid 
■hall  forfeit  the  snm  of  1002.  to  snoh  person  as  will  sne 
for  the  same ;  and  be  otherwise  punishable  as  the  law 
directs  in  cases  of  disorderly  houses. 

By  sect.  3 — 

Provided  alwiws,  and  it  is  hereby  further  enacted  b^ 
the  authority  aforesaid,  that  in  order  to  give  public 
notice  what  places  are  licensed  pursuant  to  this  Act, 
here  shall  be  affixed  and  kept  up  in  some  notorious 
plaoe,  over  the  door  or  entrance  of  every  such  house, 
room,  garden,  or  other  plaoe,  kept  for  any  of  the  said 
purposes,  and  so  licensed  as  aiorenaid,  an  inscription  in 
large  capital  letters  in  the  words  following,  videlicet, 
**  Incensed  pursuant  to  Act  of  Parliament  of  25  Qeo.  2  ;" 
and  that  no  such  house,  room,  garden,  or  other  place, 
kppt  for  any  of  the  said  purposes,  although  licensed  as 
aforesaid,  shall  be  open  for  any  of  the  said  purposes 
before  the  hour  of  five  in  the  afternoon ;  and  the  affixing 
and  keeping  up  of  such  inscription  as  aforesaid,  and  the 
•aid  limitation  or  restriction  in  point  of  time,  shall  be 
inserted  in,  and  made  conditions  ."tf ,  every  such  linenoe ; 
and  in  ease  of  any  breach  of  either  of  the  said  conditions, 
sooh  licence  shall  be  forfeited,  and  shall  be  revoked  b^  the 
jiutioes  of  peace  in  their  next  general  or  quarter  sessions, 
and  shall  not  be  renewed ;  nor  shall  any  new  licence  be 
granted  to  the  same  person  or  persons,  or  any  other 
person  on  his  or  their  or  any  of  their  behalf,  or  for  their 
use  or  benefit,  directly  or  indirectly,  for  keeping  any  such 
house,  room,  garden,  or  other  place,  for  any  of  the 
purposes  aforesaid. 

^(^Vf  Q-C  (with  him  Bennett)  argued  for  defen- 
dant, the  appellant. 

Cole,  Q.C.  (with  him  Tliomcu)  supported  the 
judgment  of  the  Queen's  Bench. 

EIellt.  0.  B. — In  this  case  I  am  of  opinion  that 
the  judgment  of  the  court  below  should  be 
affirmed.  The  action  was  brought  nnder  an  Act 
of  Parliament,  about  which  I  feel  at  liberty  to  say 
that  the  clauses  are  framed  without  that  care  and 
choice  of  language  which  it  was  the  bounden  duty 
of  the  Legislature  to  exercise  in  so  important  a 
matter  as  that  of  which  it  treats.  When,  how- 
ever, I  look  at  the  provisions  of  the  Act,  I  am 
nnable  to  see  any  ground  for  a  reasonable  doubt  of 
the  propriety  of  the  decision  of  the  Queen's 
Bencn.  What  are  the  words  of  the  second  section  P 
**  Any  house,  room,  garden,  or  other  place,  kept 
for  pubUc  dancing,  music,  or  other  public  enter- 
tainment of  the  like  kind,"  ''without  &  licence 
had  for  that  purpose  from  the  last  preceding 
Michaelmas  quarter  sessions  of  the  peace,"  .  .  . 
**  (who  are  hereby  authorised  and  empowered  to 
grant  such  licences  as  they  in  their  discretion 
shall  think  proper)"  ..."  shall  bo  deemed  a  dia- 
orderly  house  or  place."  The  question  for  us 
is  whether,  as  the  licence  which  was  granted  in 
this  case  only  authorises  the  defendant  to  keep  his 
honae  for  pubbc  music,  without  the  introduction  of 
words  which  would  authorise  dancing,  the  Act  is 
violated  by  the  defendant's  allowing  puolic  dancing 
in  hifl  house.  It  has  been  argued  that  this  limita- 
tion  of  the  licence  is  void,  because  the  justices 
have  no  power  to  grant  anything  but  a  general 
lioenoe  for  all  the  purposes  mentioned  in  uie  sec- 
tion; that  they  have,  in  fact,  granted  a  licence 
nnder  this  Act,  and  that  the  effect  of  such  a 
licence  cannot  be  restricted  by  unauthorised  words 
inserted  therein  by  the  justices.  It  may  be,  how- 
ever, that  either  this  licence  is  void,  or  that  the 
limitation  to  musio  is  valid.  I  think,  looking  to 
the  public  interests,  that  our  duty  is  to  put  such  a 
contraction  upon  the  words  of  this  section  as  to 
justify  the  granting  of  such  licences,  and  for  such 
poiposes  as  the  justices  in  their  discretion 
diaU   think    proper.     I    am    of    opinion    that 


it    is    competent    to     the    magistrates,    under 
this    Act,   to    grant    a  Ucence  either  for  musio 
or  for  dancing  only.     Looking  at  the  general  pur- 
view of  the  statute,  and  admitting  that  we  must 
interpret  its  provisions  strictly,  being  those  of  a 
penal  statute,  there  can  be  no  reasonable  doubt 
that  the  Legislature  intended  the  justices  to  have 
this  power.     Passing  from  the  actual  intention  of 
the  Legislature,  let  us  consider  the  words  of  the 
Act.  The  purposes  for  which  a  house  must  be  kept 
so  as  to  make  it  a  disorderly  house  are  stated  in  tne 
alternative  in  sect.  2 ;  that,  however,  might  per- 
haps leave  it  doubtful  whether  the  justices  might 
licence  for  either  of  those  purposes  without  the 
others.    But  in  the  next  section  an  inscription  is 
directed  to  bo  affixed  over  the  door  or  entrance  of 
a  house  "kept    for   any  of  the  said  purposes;" 
and  further  on  it  is  provided  that  no  such  house 
"  kept  for  any  of  the  said  purposes  "  shall  be  open 
before  Rve  in  the  afternoon.    These  two  expres- 
sions clearly  contemplate  a  licence  for  part  only 
of  the  purposes  mentioned,  and  this  seems  to 
me  to  be  the  only  reasonable  construction  of  the 
Act.    Moreover,  the  justices  are  expres»ly  autho- 
rised and  empowerea  to  grant  such  licence  as 
thev  in  their  discretion  shall  think  prop)er.  Taking 
with  this  the  alternative  expressions  in  the  second 
and  third  sections,  and  applying  the  severest  prin- 
ciples of  criticism  to  the  interpretation  of  the 
whole  statute,  it  is  impossible  to  conclude  but  that 
such  a  licence  as  this  is  within  its  provisions.    It 
has  been  observed  by  counsel  for  defendant  that 
the  house  was  licensed,  and  that  was    all   that 
people  outside  could  know  from  the  inscription ; 
they  would,  therefore,  be  liable  to  seizure  by  the 
police  if  they  entered  the  house  whilst  dancing 
was  going  on,  although  they  reasonably  believed 
that  the  law  was  duly  observed.    But  no  police 
could  seize  vrithout  a  warrant,  and  that  is  a  suffi- 
cient protection  for  innocent  persons.    I  am  of 
opinion  that  there  can  be  no  reasonable  doubt  that 
the  defendant  has  committed  an  offence  against 
this  Act. 

Martin,  B. — I  am  of  the  same  opinion,  and  I 
should  think  that  if  a  licence  for  music  only  could 
not  be  granted,  then  this  whole  licence  would  be 
void.  But  in  my  judgment  the  Act  says  in  sect. 
2  that  magistrates  may  grant  a  licence  for  either 
of  these  purposes  only.  Sect.  3  tends  to  the  same 
Conclusion,  containing  twice  the  expression  "  kept 
for  anv  of  the  said  purposes."  The  defendant  kept 
this  dancing  room  without  a  licence  for  that 
purpose. 

WiLLEs,  Btles,  Keating,  and  Brett,  JJ.,  cim- 
curred. 

Judg7)ient  affirmed. 

Attorneys  for  plaintiffs,  Webster  and  Oraham. 

Attorney  for  defendant,  TJios.  Beard. 
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Saturday,  Apra  27, 1872. 

(Before    Kelly,  C.B.,    Willbs,   J.,  Glbasbt,  B., 
Gbovjs  and  Quain,  JJ.) 

Beo.  t;.  Watkinson. 

Pleading  —  Indictment  —  Debtors*  Act  —  Arrest  of 

Judqment—S2  ^  33  Vict.  c.  62,  s.  19. 
Qu€Bre — WhMher  the  C&nHfor  the  Oo^h^iderah'on  of 
Crown  0096$  Reserved  can  entertam  a  question 
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CM  to  ^fttoa^in^  cm  indictment,  reserved  at  the 
trial. 
Tke  Debtors'  ^ci  (32  ^  33  Vict.  c.  62),  s.  19,  enaeU  : 
TJuii  in  indictments  for  offences  tinder  that  Act 
it  sJiaU  he  sufficient  to  set  forth  the  substance  of 
the  offence  charged  in  the  words  of  the  Act,  speci- 
fying the  offeruse,  "  without  settimf  oiU  any  debt, 
a^t  of  bankruptcy,  trading,  adjudication,  or  any 
proceedings  in,  or  order,  warrant,  or  document 
of  any  court  acting  under  the  Banhniptcy  Act, 
1860;^ 
Held,  that  an  indictment  for  misdemeanowr  framed 
upon  sect.  11,  sub-sect.  13  of  the  Act,  which  enacts, 
"  that  if  within  four  months  next  before  tlie  present 
tation  of  a  bankruptcy  petition,  the  trader  oy  any 
false  representaiion,  or  other  fra/ud,  has  obtained 
any  property  on  credit  and  has  not  paid  for  the 
same,"  which  merely  cliarged  "  thai  a  bankruptcy 
petition  was  presented  against  the  defendant  to 
the  Countu  Court,  Src,  upon  which  the  defendant 
was  adjudged  bankrupt,  and  that  the  defendant 
within  fowr  m^mths  before  the  vresentaiion  of  the 
said  petition  did  by  certain  false  representations 
obtain  from  B.  on  credit,  certain  property,  and 
has  not  paid  for  Hie  same,"  was  sufficient  in 
arrest  of  judgment  under  the  above  Statute,  and 
also  wider  PeeVs  Act  (7  Geo.  4,  c.  64),  s.  20. 
Gass  reserved  for  the  opinion  of  this  Gonrt  by 
Qnain,  J. : — 

Thomas  Watkinson  was  convicted  of  a  misde- 
meanor at  the  Spring  Assizes  for  the  West  Biding 
of  the  county  of  York,  holden  at  Leeds  on  the 
2l8t  Mardi  1872.  Sentence  was  postponed  and 
the  defendant  was  admitted  to  bail,  in  order  that 
the  opinion  of  the  Gourt  for  Grown  Gases  Be- 
servea  should  be  taken  on  the  following  case : — 

The  prisoner  was  indicted  under  the  Debtors' 
Act  ldo9,  sect.  11,  sub-sect.  13,  for  that  he  within 
four  months  next  before  the  presentation  of  a 
bankruptcy  petition  against  him  by  certain  false 
representations  did  obtain  property  on  credit  and 
did  not  pay  for  the  same. 

He  was  also  indicted  in  other  counts  of  the  same 
indictment,  under  the  same  Act,  sect.  13,  sub- 
sect  1,  for  that  he  did  in  incurring  certain  debts 
and  liabilities  obtain  credit  by  false  pretences. 

The  following  is  a  copy  of  two  of  the  counts  of 
the  indictment : 

The  other  counts  are  similar,  differing  only  in 
the  names  of  the  persons  from  whom  the  credit  or 
property  was  obtamed. 

West  Biding  of  Yorkshire,  to  wit, — ^The  jurors 
for  our  lady  the  Queen,  upon  their  oath  present  that 
on  the  14tn  April  1871,  a  bankruptcy  petition  was 
presented  against  Thomas  Watkinson,  to  the 
Gounty  Gourt  of  Yorkshire,  holden  at  Bradford, 
and  tliat  upon  such  petition  the  said  Thomas  Wat- 
kinson was  duly  adjudged  bankrupt  by  the  court 
aforesaid,  upon  the  15th  April  in  the  year  aforesaid, 
and  that  the  said  Thomas  Watkinson  within  four 
months  next  before  the  presentation  of  the  said 
bankruptcy  petition  against  him,  to  wit,  on  the 
20th  Feb.  1871,  did  by  certain  false  representa- 
tions, obtain  from  one  John  Bryant  on  credit  cer- 
tain property,  to  wit,  certain  goods  to  the  amount 
of  70t.,  and  that  the  said  Thomas  Watkinson  has 
not  paid  for  the  same  property,  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace,  &c. 

And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  Thomas 
WaUdoBOD,  on  the  20th  Feb.  1871,  did  in  incurring 


certain  debts  and  liabilitieB  to  the  said  John  Bryaot 
obtain  credit  from  the  said  John  Bryant  imder 
false  pretences,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the 
peace,  &c. 

The  counsel  for  the  prisoner  moved  to  quash  the 
indictment  on  the  ground  that  it  was  too  va^ 
and  general  That  it  would  enable  the  prosecutioii 
to  prove  under  it  any  number  of  £alse  repreaaita- 
tions  and  &lse  pretences.  That  the  coants  thoold 
have  been  connned  to  one  ialae  representation  or 
one  false  pretence.  Ajid  that  the  fiuse  repreaentn- 
tions  and  fiedse  pretences,  or  some  of  them,  ou^ 
to  have  been  set  out  in  the  indictment,  othermsa 
there  would  be  a  difficulty  of  pleading  autrtfois 
convict  or  acquit  to  such  an  indictment. 

The  counsel  for  the  prosecution  relied  on  the 
Debtors'  Act  1869,  s.  19,  as  justifying  the  farm  of 
the  indictment.  The  leameid  judge  reserved  for 
the  opinion  of  this  oourt  the  question  whether 
tJie  above  indictment  ought  to  have  been  quashed. 

Some  discussion  took  place  during  the  aigament 
as  to  whether  this  oourt  could  entertain  the  qoei- 
tion  as  left  to  them,  but  as  Mr.  Justice  Quatn  r^ 
ported  that  tiie  real  point  raised  was  as  to  wheUiff 
the  indictment  was  good,  the  Goort  said  the  obje^ 
tioD  would  be  considered  as  taken  in  arrest  of  jiidg- 
ment. 

T.  Campbell  Foster,  for  the  priaoner.  — The 
Debtors'  Act  1869  (32  &  33  Vict.  c.  62),  a.  11,  sok- 
aect.  13,  enacts  "  that  if  within  four  months  neit 
before  the  presentation  of  a  bankruptcy  petitioo 
against  any  person,  or  the  oommenoement  of  the 
liquidation,  he  by  any  false  representation  or  other 
fraud  has  obtained  any  property  on  credit,  and  hie 
not  paid  for  the  same,  such  person  shall  be  deemed 
guilty  of  a  misdemeanor.  Sect.  19  prondei 
that  in  an  indictment  for  an  offence  under 
that  Act  it  shall  be  sufficient  to  set  forth  the 
substance  of  the  offence  charged  in  the  wtvde 
of  the  Act  specifying  the  offence,  or  as  near  thereto 
as  circumstances  admit,  without  alleginjg  or  setUag 
forth  any  debt,  act  of  bankruptcy,  tradmg,  abjudi- 
cation, or  any  proceedings  in,  or  order,  warranty  or 
document  of  any  court  acting  under  the  Bank- 
ruptcy Act  1869."  Under  this  section  it  is  not 
sufficient  to  allege  in  such  a  general  way  as  ie  done 
this  indictment,  that  the  prisoner  did  **hf 
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certain  &lse  representations  obtain  property  on 
credit  and  has  not  paid  for  the  same.**  That  ii 
stating  the  character  but  not  the  substanoe  of  the 
offence.  The  case  is  similar  to  that  of  ar  indict- 
ment for  perjury,  in  which  by  the  14  &  15  Yid  c 
100  s.  20,  it  IS  enacted  that  it  shall  be  sufficient  lo 
set  forth  the  substance  of  the  offence  charged.  In 
that  case  it  would  be  insufficient  to  allege  merely 
**  that  tiie  defendant  committed  perjury.  In  Bis 
V.  PerroH  (2  M.  &  S.  385)  Lord  EUenborou^ 
said,  "every  indictment  ought  to  be  so  fivned 
as  to  convey  to  the  party  charged  a  eeitaia 
knowledge  at  the  crime  imputed  to  him.**  TV 
Lefpslatm^  have  so  held,  and  have  recorded 
then*  opinion  to  that  effect  in  the  case  of  per- 
jury in  Stat.  23  Geo.  2,  c  11  (by  which  they 
relieved  the  party  prosecuting  from  many  of  the 
forms  theretofore  incumbering  the  proeecotion  d 
that  charge),  when  they  enacted  that  it  should  he 
sufficient  to  set  forth  the  substanoe  of  the  oficnoe 
charj^ed  together  with  the  propecr  avflrmeBti  io 
fiEdsify  the  matter  wherein  the  perjury  is  aasifmBd. 
The  Legislature,  when  they  so  enstoted,  mut  Mf* 
oontemplated  a  fbrm  of  prnnoontion  ia  wiiidi  Ihi 
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Isely  as  a  pre&ttory  allegation  was  gene- 
aot  always  used;  and  we  must  consider 
thinking  that  not  a  sufficient  allegation  to 
he  matter  without  the  proper  averments.*' 
XQ  merely  that  the  defendant  did  by  cor- 
se representations,  obtain  credit  is  simply 
the  offence  by  its  name.    In  Bex  v.  Mason 

581)  it  was  nolden  to  be  error  merely  to 
hat  money  was  obtained  by  **  false  pre- 

without  specifying  them.  In  Davy  v. 
i  Burr.  2471)  a  declaration  for  a  bribery 
was  held  bad  in  arrest  of  judgment,  which 
alleged  that  the  defendant  "did  receive  a 
•eward  "  in  the  words  of  the  Act  2  Geo.  2, 
[n  Beg.  v.  BeU  (12  Cox  C.  C,  37)  a  count 
ihe  Debtors*  Act  1869,  s.  13,  sub-sect.  1, 
'  simply  that  the  defendant  did  obtain 
Tom  the  prosecutor  "  by  means  of  fraud 
An  by  false  pretences,'*  without  setting  out 
ns,  was  quashed,  as  being  too  general.  The 
•  Bea.  V.  MaHin  (8  A.  &  E.  481) ;  Bex  v. 
(4  damp.  494),  were  then  cited. 
y  (WUoerforce  with  him)  was  not  called 
anpie. 

r,  C.B. — It  might  be  doubtfhl  whether  this 
u  power  to  quash  an  indictment,  and  I 
opinion  on  that  point,  but  upon  the  report 
learned  judge  we  may  treat  the  point  as 
upon  a  motion  in  arrest  of  judgment.  If 
necessary  to  rely  upon  authority  we  have 
look  to  the  cases  of  Beg.  y.  BlaJce  (6  Q.  B^ 
d  Beg.  v.  Mtdready,  which  are  fatal  to  the 
a  taken  upon  this  indictment  in  arrest  of 
it.  It  may  be  that  at  common  law,  and 
sect.  19  of  the  Debtors'  Act,  an  objection 
lave  been  made  effectually  to  the  mdict- 
ut  the  answer  to  the  objection  is  clear 
yt.  19.    The  question  is  whether  it  is  suffi- 

Bustain  the  indictment  that  the  offence 
be  set  forth  in  the  words  of  the  Act. 
le  Legislature  really  meant  to  enact  was 
should  be  unnecessary  to  set  out  the  pro- 
\  in  bankruptcy.  It  is  quite  sufficient  in 
^e  offence  to  adopt  the  words  of  the  Act. 
ain,  Peel's  Act  (7  Geo.  4,  c.  64),  s.  20,  is 
iclusive  against  the  objection  taken  in 
'  judgment,  as  the  offence  is  described  in 
18  of  the  Act.    The  objection,  therefore, 

)st  of  the  court  concurring. 

Conviction  affirmed. 


8aturda/y,  Jwne  1, 1872 

BoviLL,  C.J.,  Brakwell,  B.,  and  Btles, 
Blackbu&n,  and  Mellob,  JJ.) 

Beg.  V.  Mabtih  ajsd  Webb. 

anor — Jurisdiction  to  aUow  jwry  to  view 

UB  in  quo — Wiineseea  accom/pawyvng  jury — 

ashing  questions  of  witnesses  during  the 

Mistriat— Venire  de  novo. 

trial  of  an  indictment  for  indecent  escposure 

inal  the  court  of  quarter  sessions  may  aUow 

'y  to  have  a  view  of  the  locus  in  quo  during 

\gress  of  Ihe  triaL 

I  indiscreet  to  aUow  the  witnesses  to  accom" 

he  jwry  in  the  absence  of  the  prisoner  or  his 

ie,  or  the  presiding  judge, 

yheUier,  if  the  facts  have  been  examined  into 

eovrtf  and  are  properly  staied  on  record,  the 

xm  order  a  venire  de  novo  where  the  kh^ 


nesses  accomparvy  the  jury  and  a/re  asked  by  them 
to  point  out  the  precise  spot  where  they  stood  and 
saw  what  they  had  stated  they  saw. 
But  if  the  case  sent  up  to  the  court  merely  states 
that  the  court  below  "  ha^  been  informed  *'  thai  the 
circumstances  specially  set  forth  took  pUice,  this 
court  wiU  not  act  upon  such  stalement. 
Case  reserved  for  the  determination  of  the  Court 
for  Consideration  of  Crown  Cases  Beserved,  by 
Mr.  Serjt.  Cox,  the  Deputy- Assistant  Judge,  at  the 
Middlesex  sessions. 

The  prisoners  were  indicted  at  the  quarter 
sessions  of  the  county  of  Middlesex,  held  on  the 
6th  May  1872,  first,  for  indecent  exposure  in  a 
public  place,  and,  secondly,  for  inciting  each  other 
to  sodomy. 

The  case  for  the  prosecution  was  proyed  by  two 
policemen,  John  Tunbridge  and  Thomas  Hunt. 

At  six  o'clock  in  the  evening  of  the  23rd  April, 
Tunbridge  was  on  duty  in  St.  James's-park.  He 
saw  the  prisoner  Webb  (who  was  well  Known  to 
him  as  a  nrequenter  of  urin&ls)  lurking  about  one 
of  the  urinals  in  the  park,  and  going  in  and  out  of 
it  repeatedly.  His  suspicions  being  roused,  he  hid 
himself  and  watched.  Soon  afterwards  he  saw  the 
prisoner  Martin  go  in,  upon  which  he  crept  up 
behind  the  urinal,  and,  looking  through  the  bars 
in  the  back  wall,  he  saw  the  prisoners  in  the  act  of 
exposing  and  handling  the  private  parts  of  each 
other.  He  beckoned  to  Hunt,  who  came  to  the 
same  spot,  and  witnessed  the  same  proceeding  on 
the  part  of  the  prisoners. 

The  defence  was  that  from  the  position  in  which 
the  witnesses  stood  and  that  in  which  the  prisoners 
were  described  as  standing,  it  was  impossible  for 
the  witnesses,  looking  through  the  bars  of  the 
urinal,  to  have  seen  so  far  down  the  persons  of 
the  prisoners  as  to  have  beheld  the  filthy  act  apd 
exposure  which  they  had  described. 
The  prisoner  Martin  was  defended  by  counsel. 
The  prisoner  Webb  was  undefended. 
After  I  had  summed  up  the  case,  and  while  the 
jury  were  deliberating,  they  put  some  further 
questions  to  the  witnesses  as  to  their  respective 
positions,  and  then  the  jury  stated  that  it  was 
very  difficult  to  come  to  a  decision  without  viewing 
the  urinal,  and  ascertaining  by  personal  inspection 
if  the  witxiesses  could  have  seen  what  they  had 
asserted,  and  they  asked  permission  to  view  the 
locus  in  quo,  Martin's  counsel  had  then  left  the 
court.  No  objection  to  compliance  with  this  re- 
quest of  the  jury  was  made  by  either  of  the 
prisoners  or  on  their  behalf. 

In  the  absence  of  Martin's  counsel  I  requested 
that  his  solicitor  would  accompany  the  jury  on  the 
view,  and  he  also  being  absent,  the  view  was 
attended  by  the  solicitor's  derk.  The  jury  in- 
spected the  urinal,  and  there,  as  lam  informed, 
asked  the  witnesses  to  point  out  the  precise  spot 
on  which  they  had  stood  and  the  place  and  the 
position  in  which  the  prisoners  were  standing,  and 
then  the  jury  placed  themselves  in  the  same  posi- 
tion, and  looked  through  the  bars. 

On  the  return  of  the  jury  to  the  court  the 
counsel  for  the  prisoner  Martm  had  left  the  court, 
but  his  solicitor,  or  the  clerk  who  had  attended 
the  view,  or  both,  were  present.  No  application 
was  made  by  either  of  the  prisoners,  or  on  behalf 
of  either  or  them,  to  be  allowed  to  make  any 
further  comments  to  the  jury  on  the  proceedings 
at  the  view.  I  asked  the  jury  if  they  required 
any Airther observations  ormformation  fromxae. 
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Reg.  V,  Martin  and  Webb. 
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On  their  answering  in  the  negative  I  directed 
them  to  retire  and  consider  their  verdict.  After 
a  short  consultation  they  found  both  the  prisoners 
guilty,  and  they  were  sentenced  severally  to  nine 
months'  imprisonment  with  hard  labour. 

The  counsel  for  the  prisoner  Martin  has  applied 
for  a  case  for  the  opinion  of  this  Honourable  Court, 
on  the  ground  that  there  had  been  a  mistrial, 
first  by  reason  of  a  view  having  been  permitted 
to  the  jury  after  the  summing  up  by  the  judge ; 
apd  secondly,  by  reason  of  the  jury  having  at  such 
view  put  some  questions  to  the  witnesses  which 
were  not  heard  by  the  judge  or  by  the  prisoners, 
and  upon  which  the  undefended  prisoner  and  the 
counsel  for  the  defended  prisoner  had  not  been 
expressly  called  upon  to  comment  to  the  jury. 

The  question  for  the  opinion  of  this  Honour- 
able Court  is,  whether,  under  the  circumstances 
above  stated,  there  has  been  a  mistrial.  If  it  be 
the  opinion  of  the  Court  that  there  has  been  a 
mistrial,  then  that  a  venire  de  novo  should  issue, 
or  such  other  judgment  be  given  as  the  court  may 
determine.  (Signed) 

Edw.  Wm.  Cox, 
Deputy- Assistant  Judge  of  Middlesex. 

No  counsel  appeared  for  the  prisoners. 

Harris  for  tne  prosecution. — First,  as  to  the 
power  of  the  court  to  authorise  the  jury  to 
view  in  a  case  of  misdemeanor.  There  is 
no  express  authority  against  it,  and  it  has 
often  been  done.  [Blackburn,  J. — On  the  trial 
of  the  Fenians  at  Manchester  for  shooting  the 
policeman,  I  sent  the  jury  out  to  view  the 
police  van  in  order  that  they  might  the  better 
estimate  the  evidence  that  bore  on  it.  The  men 
were  convicted  and  hanged.  No  one  made 
any  objection.  We  had  no  more  power,  though 
sitting  under  a  special  commission  than  anv 
other  judge  presiding  at  a  criminal  trmL. 
Mellor,  J. — In  that  case  no  witness  was  allowed 
to  accompany  them.  Here  the  policemen  who 
were  witnesses  accompanied  the  jury,  and  pointed 
out  the  place.]  In  Reg.  v.  HcUcJihy  (1  Sess.  Cases, 
180),  a  certiorari  to  remove  an  indictment  for  stop- 
ping a  watercourse  into  the  Court  of  Queen  s 
Bench  was  obtained  in  order  that  a  view  mi^ht  be 
had,  and  the  reason  assigned  was  that  without 
the  consent  of  the  prosecutors,  a  view  could  not  be 
had  on  any  indictment  found  at  the  assizes. 
[BoviLL,  C.J. — At  the  last  Surrey  Spriug  Assizes 
at  the  trial  of  an  indictment  for  a  nuisance, 
the  judge  and  jury  went  from  Kingston  to  Ber- 
mondscy  bo  have  a  view  of  the  premises  after  the 
trial  had  been  on  for  three  days.  That,  no  doubt, 
was  a  case  where  the  indictment  was  removed 
from  sessions  to  the  Queen's  Bench  by  certiorari.'] 
There  is  no  statute  which  deprives  the  court  of  any 
power  it  may  have  to  direct  a  view.  Secondly, 
as  to  the  jury  receiving  evidence  during  the  view, 
all  that  was  done  was  that  the  jury  asked  the 
constables  to  point  out  the  precise  spot  where  they 
stood.  That  is  not  equivalent  to  putting  ques- 
tions on  a  trial.  [Mellor,  J. — ^The  two  con- 
stables were  the  witnesses.  The  whole  value  of 
their  testimony  may  have  depended  on  their  giving 
correct  answers  as  to  the  place  where  they  stood. 
Blackburn,  J. — It  was  indiscreet  to  allow  the 
witnesses  to  accompany  the  jury,  but  I  am  not 
aware  that  what  was  done  renders  the  verdict 
void  in  law.  Brai^well,  B.— -If  the  jury  by 
tbemsolves  had  gone  to  view  tVie  pVacG  dwrm^ 
luncheon  time,  there  would  have  Yy^n  no  Yiaxin 


in  it,  but  the  difficulty  arises  from  the  witnesses 
going  with  them,  and  poinrinfj^  out  the  spot  What 
authority  is  there  for  our  ordering  a  venire  de  novo  .^ 
In  Reg.  v.  Yeadon  (Leigh  and  Cave,  81;  9  Cox, 
C.  C.  91),  this  court  held  that  there  had  been  a  mis- 
trial, and  awarded  a  veiUre  de  fiooo.  The  following 
authorities  were  also  cited : 

2  Tidd'8  Praot.  922 ; 

Witham  v.  Levois,  1  WHa.  48 ; 

Rex  V.  Fowler,  4  B.  &  Aid.  273. 

The  Judges  retired  to  consider  the  case,  and  od 

returning  into  court, 

Bo\iLL,  C.  J.  said : — ^The  first  objectian  to  the 
conviction  was,  that  the  jury  were  permitted  to 
view  the  urinal  after  the  summing-ap  of  the 
learned  judge.  We  are  unanimously  of  opinion 
that  there  was  no  irregularity,  and  no  imprc^riecy 
in  the  learned  judge  allowing  the  jury  to  nave  that 
view.  It  must  always  be  discretionary  on  the  pert 
of  the  juudge  to  allow  a  view,  and  he  should  g^wii 
it  with  proper  caution  to  the  jury  not  to  receiTe 
any  communications  from  the  witnesses  or  othe^ 
wise  whilst  having  the  view.  As  to  the  jury,  while 
they  were  having  the  view,  asking  the  witnesses  to 
point  out  the  precise  spot  on  whi^  Hiey  had  stood, 
and  the  place  and  the  position  in  whidi  the 
prisoners  were  standing,  there  appears  to  hare 
been  no  examination  by  the  court  below  into  these 
&cts.  It  is,  therefore,  impossible  to  reverse  ths 
conviction  on  the  statement  in  the  case  which  mij 
be  mere  hearsay  information  or  mere  report,  a 
this  had  been  examined  into  by  the  ooart  andstited 
as  fact  on  the  case,  a  very  serious  qaestion  would 
have  arisen  as  to  whether  a  venire  de  novo  could 
have  been  granted,  or  whether  it  would  hire 
been  ground  only  for  an  application  to  the  Home 
Secretary :  (Reg.  v.  Murphy,  6  Moo.  P.  C.  C.,N.S, 
177.)  (a)  The  case  of  Graves  ▼.  8hoH  (Cra  Hii. 
616)  does  not  appear  to  have  been  cited  in  Beg.  t. 
Murvhy,  Another  serious  question  would  arise  ai 
to  wnether  this  was  a  matter  open  on  the  recofd, 
or  within  the  jurisdiction  of  this  ooart  Ob 
this  point  Reg.  v.  MeUor  (27  L.  J.  121,  ILC; 
7  Cox.  C.  C.  454),  has  some  bearing.  As 
the  case  now  stands  we  have  no  altemi- 
tive  but  to  confirm  the  oonviction,  bat  this 
will  not  prevent  the  prisoner  from  suing  outs 
writ  of  error.    If  the  case  had  oome  b^re  the 


(a)  Reg.  v.  Murphy.  The  marginal  note  is  this  r-l 
prisoner  having  been  tried  and  oonvioted  of  a  eapital 
felony  by  a  Court  of  Qverand  Terminer  in  NewSovtk 
Wales,  and  sentenoe  of  death  passed,  and  the  jodgiaat 
entered  upon  the  record,  an  applioation  was  made  to  te 
Supreme  Court  sitting  in  banco  for  a  venire  de  novo,  oi 
an  affidavit  whioh  stated  that  one  of  the  jury  had  iiifii^iMil 
the  deponent  that,  pending  the  trial,  and  befoie  tti 
verdict,  the  jory^having  a^jbomed  to  an  hotel,  had  aooM 
to  newspapers  whioh  contained  reports  of  the  trial  m  it 
proceeded  with  comments  thereon.  The  Sapreme  Ooert 
made  the  mle  absolute,  oonsidering  that  there  had  bMi 
a  mistrial,  and  ordered  an  entry  to  be  made  on  the  leeori 
of  the  oircomstancea  depoeed  to ;  ^lat  the  jodgmeBl  tm 
the  verdict  shoold  be  vacated,  and  a  freeh  trill  ksi: 
Held  (on  appeal  to  the  Privv  CoonoO),  acting  on  Af.  v. 
Bertrand  (4  Moo.  P.  C.  C.,N.  S.,400)  :  First,  tettti 
discretionary  power  of  the  Saprone  Coort  to  grant  M* 
trials  does  not  extend  to  oasee  of  felony,  and  tlial  a  imw* 
de  novo  cannot  be  awarded  after  veEdiot  iqraa  a  ehaig*  ^ 
felony  tried  upon  a  ffood  indiotment  by  a  ooaMMk 
tribunal ;  secondly,  that  if   a  ventre  de  novo  eoud  ht 


\ 


awarded  upon  an  applicatioa  by  way  of  enor  oa  sppMi 
the  proceeding  in  the  Sapreme  Corut  was  drfeuUte  is 
form,  and  not  warranted  by  the  snggeaUon  on  Iks  fMSHlt 
\2ba^3  ^  that  the  order  for  vaoatiagtha  jodgamt^mAtlf 
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Skeffabd  v.  Bennett. 


[Peiv.  Co. 


court  on  a  writ  of  error  in  its  present  state,  the 
court  must  have  acted  as  we  naye  done.  We 
cannot  send  the  case  down  to  bo  restated,  as 
appears  from  the  observations  of  Popham,  C.J.  in 
Oroves  v.  Short,  (a) 

Conmction  affirmed. 


JUDICIAL  COMMITTEB  OF  TES 
F&IVT  COUNCIL. 

Reported  by  Douolas  Kuxobfokd,  Esq.,  BarriBter«at-Law. 


Nov.  21  and  Dee.  2, 1871 ;  June  8,  1872. 

(Present  at  the  hearing  of  the  appeal  —  The  Right 
Hons.  the  Lord  Chancellor,  the  Archbishop  of 
York,  the  Bishop  of  London,  Lord  Bomillt, 
M.B,  Sir  James  W.  Colvile,  Sir  Joseph 
Napier,  Lord  Justice  James,  Lord  Justice  Mel- 
LisH,  Montague  Bernard,  Sir  Montague  Smith.) 

Shepfard  v.  Bennett. 

Heresy — Communion — Real  presence  —  Sacrifice — 
Adoration  of  Christ  present  in  the  elements — Be' 
tractaiioyi  before  suit — Practice — Appeal  to  the 
Privy  CouncSZ  on  orders  to  reform  pleadings. 

In  proceedings  against  the  respondent,  a  clergyman, 
for  heresy  in  having  published  certain  doctrines 
with  respect  to  the  Holy  Communion  : 

Held  {affirming  the  judgment  of  the  Court  of 
Arches) : 

(1.)  That  to  maintain  a  "  real,  actual,  and  objective" 

fresence  in  the  Sacrament  under  the  form  of 
read  ayid  wine  is  a  position  not  contradictory  or 
repugnant  to  anything  in  the  articles  or  form^ir 
laries  of  the  Church. 

(2.)  Thai  to  maintain  thai  the  Communion  table  is 
an  altar  of  sacrijice,  at  which  the  priest  appears 
in  a  sa^ierdotal  position  at  the  cetehralion  of  the 
Communion,  and  that  at  such  celebration  there  is  a 
great  sacrifice  or  offering  of  Christ  by  the  minis- 
tering priest,  in  which  the  mediation  of  Christ 
CLseendsfrom  the  altar  to  plead  for  the  sins  of  men, 
is  not  necessarily  such  a  use  of  the  word  "  sacri- 
jice "  as  to  contravene  the  Slst  Article  of  Reli- 
gion. 

(3.)  Thai  to  teach  "  adoration  of  Christ  present  in 
fh^.  Sacrament,  undei'  the  form  of  bread  and  wine," 
is  not  so  clearly  heresy  as  to  make  a  clerk  liable  to 
penal  proceedings ;  since  the  words  do  not  neces' 

(a)  Oroves  v.  Short  was  an  issue  on  a  writ  of  formedon, 
and  the  jory  retired  to  consider  their  yerdict.  One  of 
the  jurors,  while  they  were  in  their  room,  showed  to  his 
Mlow  jorymen  an  escrow  and  writing,  pro  petentibus  quod 
nan  fuit  dat  in  evidence,  per  ^uod  they  found  for  the 
d^andant.  Upon  this  error  assigned  it  was  demurred  in 
\kw.  The  court  resolved  that  it  could  not  be  any  error. 
Th^  also  held  that  if  this  was  cause  to  avoid  a  verdict, 
if  it  had  been  ho  found  bjr  examination  as  they  conceive  it 
mus  not,  yet  in  regard  it  was  not  examined  nor  nuide 
mroel  of  the  record  it  cannot  be  assigned  for  error. 
For  Popham  said  the  trial  hereof  rests  only  on  the 
«samination  and  it  shaU  not  be  wr  pais,  as  nonage  shall 
waify  be  by  inspection  to  avoid  a  fine,  so  this  matter 
■boold  to  avoid  the  verdict.  For  if  so,  then  every  verdict 
«p<m  such  a  surmise  might  be  drawn  in  question  and 
Mradventnre  after  the  parties  be  dead,  and  all  the  jurors 
M  dmd,  so  as  they  cannot  be  examined,  which  would  be 
a  great  inconvenience.  And  therefore  they  hold  that  such 
a  oaoae  of  staying  the  judgment  ought  to  be  always,  if  it 
b#  upon  verdict  at  the  Nisi  Prins,  upon  the  postea  re> 
tamad ;  and  if  it  be  upon  verdict  in  banco,  it  ought  to  be 
made  paroel  of  the  record,  otherwise  the  party  shall  not 
talw  edvmatage  of  staying  the  judgment  or  of  assigning 
.far  eRor. 
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sarHy  imply  any   adoralion  of  the  consecrated 
elements,  or  of  any  corporal  or  nalwal  presence 
therein. 
The  respondent,  in  the  sec&nd  edition  of  a  book,  used 
expressions  in  contravention  of  the  formularies  of 
the  Church,    In  a  third  edition,  piiblislied  before 
suit,  the   respondent   so   altered    the   statements 
mxide  in  the  second  edition  as  to  free  them  from 
heresy.     The  second  and  third  editi07is  of  the  book 
were    the    subject    of  the    charges    against    the 
respondent. 
Held,  that,  without  regarding  the  alterations  made 
as  a  retractation,  it  was  competent  for  tlie  court  to 
take  the  altered  language  into  consideration  as  an 
explanalion  by  the  accused  of  the  langiMge  before 
used  by  him,  and  to  accept  the  later  words  as  a 
con^rect  expression  of  the  accused^ s  meayiing,  if  such 
explanation  appeared  to  be  made  bond  fide  and  to 
be  entitled  to  credit. 
Wliere  an  appeal  is  presented  to  the  Trivy  Council 
from,  an  order  of  the  court  below,  directing  a  refor- 
mation of  articles  of  charge  or  other  pleadings,  the 
actual  reformation  which  appears  to  tlm  judge  to 
be  required,  should,  in  future,  for  convenience 
sake,  be  made  by  him  on  the  face  of  the  order,  so 
tliat  on  appeal  tlie  very  passages  omitted  may  be 
clearly  brought   under  the  notice  of  the  Judicial 
Committee  instead  of  an  order  directing,  by  general 
reference   only,    the    naiwre    of    the    alteration 
required. 
This  was  an  appeal  from  a  judgment  of  the  Court 
of  Arches  in  favour  of  the  respondent :  (23  L.  T. 
Ren.  N.  S.  399 ;  L.  Rep.  3  Adm.  &  Eccl.  167.) 

The  nature  of  the  charges  against  the  respon- 
dent are  stated  in  the  judgment  (post),  and  appear 
further  in  the  reports  of  the  suit  at  earlier  stages  : 
(see  20  L.  T.  Rep.  N.  S.  623,  762 ;  23  L.  T.  Rep. 
N.  S.  145.) 

A.  J.  Stephens,  Q.C.,  Tristram,  Archibald,  and 
Shaw  for  the  appellant. 
The  respondent  did  not  appear. 
Judgment  was  delivered  by  the  Lord  Chan- 
cellor.— This  is  an  appeal  from  the  final  sentence 
or  decree  pronounced  by  the  dean  of  the  Arches 
Court  of  Canterbury  on  the  23rd  July  1870,  and 
also  from  two  interlocutory  orders  made  by  the 
same  judge,  in  a  cause  of  the  office  of  the  judge 
promoted  by  Thomas  Byard  Sheppard,  the  appel- 
lant, against  the  Rev.  William  James  Early  Ben- 
nett, vicar  of  the  parish  of  Frome  Sulwood,  in  the 
diocese  of  Bath  and  Wells,  the  respondent,  for 
having  offended  against  the  laws  ecclesiastical  by 
having  within  two  years  from  the  date  of  the 
institution  of  the  cause,  caused  to  be  printed  and 

gublished  certain  works  in  which  he  is  alleged  to 
ave  advisedly  maintained  or  affirmed  doctrines 
directly  contrary  or  repugnant  to  the  articles  and 
formularies  of  the  united  Church  of  England  and 
Ireland  in  relation  to  the  Sacrament  of  the  Lord's 
Supper,  such  works  being  entitled  respectively, 
"  Some  Results  of  the  Tractarian  Movement  of 
1833,"  forming  one  of  the  essays  contained  in  a 
volume  entitled  "The  Church  and  the  World," 
edited  by  the  Rev.  Orby  Shipley,  clerk,  printed 
and  published  in  London  in  the  year  1867 :  "  A 
Plea  for  Toleration  in  the  Church  of  England, 
in  a  Letter  addressed  to  the  Rev.  E.  B.  !rusey, 
D.D.,  Regius  Professor  of  Hebrew,  and  Canon 
of  Christ  Church,  Oxford,  2nd  edition,"  printed 
and  published  in  Londoii  Vil  ^iJckft  ^«kc  "SSKl  \  ^si^ 
"  A  Plea  for  ToWaXVoxi  Vn.  ^«\i^  Ci\xx«^  ^^  ^\v^^^> 
in  a  Letter  to  t\v©  1^L^^.^.^.^^^aa«1.^^-^^^^'^ 
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Professor  of  Hebrew,  and  Canon  of  Christ  Church, 
Oxford,  3rd  edition,"  pointed  and  published  in 
London  in  the  year  1868.  The  cause  was  insti- 
tuted in  the  Arches  Court  of  Canterbury  by 
virtue  of  letters  of  request  of  the  late  TiOrd 
Bishop  of  Bath  and  Wells,  in  accordanoe  with 
the  provisions  of  the  Act  3rd  and  4th  of  the 
Queen,  c.  86:.  (see  20  L.  T.  Bep.  N.  S.  623, 
where  the  letters  of  request  are  set  out.)  The 
respondent  was  duly  cited  on   the  26th  of  July 

1869.  No  appearance  was  given  to  the  citation, 
and  in  default  of  appearance  articles  were  filed 
in  accordance  with  the  practice  of  the  court. 
On  the  30th  Oct.  1869  tne  judge,  having  pre- 
viously heard  counsel  on  behalf  of  the  appellant, 
directed  the  articles  to  be  reformed  by  omitting 
such  parts  thereof  as  charge  the  respondent  with 
contravening  the  29th  Article  of  Beligion,  en- 
titled "  Of  tne  wicked  which  eat  not  the  body  of 
Christ  in  the  use  of  the  Lord's  Supper."  From 
such  decree  or  order,  a  petition  of^  appeal  was 
presented,  with  the  permission  of  the  judge,  and 
the  appeal  came  before  the  Judicial  Committee 
of  the  Privy  Council  on  the  26th  March  1870, 
when  the  Lords  of  the  Committee,  having  heard 
counsel  on  behalf  of  the  appellant,  agreed  to 
report  to  her  Majesty  their  opinion  against  the 
appeal,  and  that  the  decree  or  order  appealed  from 
ought  to  be  affirmed,  and  the  cause  remitted,  with 
all  its  incidents,  to  the  judge  of  the  court  from 
which  the  same  was  appealed:  (see  23  L.  T.  Bep. 
N.  S.  145.)  An  Order  in  Council,  confirming  the 
report  of  the  Judicial  Committee,  was  afterwards 
made.  The  cause  was  accordingly  remitted  to  the 
Arches  Court  of  Canterbury,  and  on  the  3rd  June 

1870,  in  default  of  appearance  on  the  part  of  the 
respondent,  the  judge  of  the  court,  having  heard 
counsel  on  behalf  of  the  appellant,  himself  re- 
formed the  articles,  and  admitted  the  same  as  so 
reformed,  notwithstanding  that  the  counsel  for  the 
promoter  objected  to  the  reformation  of  the  articles 
so  made  by  the  judge  as  being  at  variance  with 
and  exceeding  the  reformation  directed  by  the 
order  of  the  30th  Oct.  1869.  On  the  16th  June 
1870  the  cause  came  on  for  hearing,  and  an  appli- 
cation was  then  made  by  counsel  that  the  passages 
in  the  5th,  6th,  7th,  and  32nd  articles,  which  had 
been  struck  out  by  the  judge  in  his  reformation  of 
the  articles,  on  the  3rd  June,  might  be  rein- 
stated. The  jud^e,  however,  made  no  further 
order  thereon,  and  the  hearing  of  the  cause  was 
continued.  On  the  23rd  July  1870  the  judge,  by 
his  interlocutory  decree,  having  the  force  smd  effect 
of  a  definitive  sentence  in  writing,  pronounced  that 
the  proctor  for  the  appellant  haa  failed  in  suffi- 
ciently proving  the  articles,  and  dismissed  the 
respondent  from  the  suit :  (see  23  L.  T.  Bep.  N.  S. 
399.)  The  present  appeal  is  from  so  much  of  the 
interlocutory  decree  or  order  of  the  3rd  June  1870 
as  in  effect  directs  the  passages  in  the  5th,  6th, 
7th,  and  32nd  articles  to  be  struck  out ;  also  from 
the  interlocutory  decree  or  order  of  the  16th  June 
1870,  whereby,  in  effect,  the  judge  declined  to 
allow  such  passages  to  be  reinstated,  and  from  the 
final  sentence  or  decree  of  the  23rd  July  1870. 
The  respondent  has  not  appeared  upon  the  hearing 
of  the  appeal,  and  the  court  has  not  had  that  as- 
sistance from  the  argument  of  counsel  in  his 
behalf  which  is  specially  desirable  in  cases  like  the 

present,  where  the  Committee  are  caVled  wpoii  to 


counsel  for  the  appellant  first  opened  ^e  appeal 
from  the  interlocutory  order  of  the  judge  of  the 
3rd  June,  1870,  whereby  he  adhered  to  the  refor- 
mation that  he  had  made  in  the  5th,  6th«  7th,  and 
32nd  articles  of  charge.    With  regard  to  the  re- 
formation of  the  articles,  the  oonrse  originally 
taken  seems  to  be  sanctioned  by  usage ;   but  it 
appears  to  their  Lordships  to  be  a  course  attended 
with  considerable  inconvenienoey   and  one  which 
might  lead  to  great  delay,  if  not  to  a  miscarriage 
The  original  order  of  the  Arches  Court  directed 
the  articles  of  charge  to  be  reformed,  by  omitting 
all  such  parts  thereof  as  charged  the  respondent 
with  contravening  the  29th   Article  of  Beligion, 
ad  this    order  was  affirmed  on  appeal,  on  the  re- 
commendation of  this  Committee.    The  form  of 
the  order  leaves  open  to  further  determination  hj 
the  court  what  parts  of  the  articles  of  charge  do, 
in  effect,  charge  the  respondent  with  contraTeoing 
the  29th  Article  of  Religion,  and  thus  <^>en8  tlie 
door  to  further  discussion  and  (as  in  ihis  case)  to 
a  further   appeal.     Li  the  meantime  the  judge 
himself  strikes  out  such  parts  of  the  articles  of 
charge  as  he  conceives  to  oe  within  the  nrevioas 
order  of  the  court,  and  then  proceeds  to  near  the 
cause  with  the  record  so  altered.    If  he  should 
have  erroneously  struck  out  parts  not  affected  hj 
the  order,  the  attention  of  the  aocnsed,  in  hu 
answer  or  evidence,  will  not  have  been  called  to 
the  parts  struck  out,  for  he  would  be  entitled  to 
consider  them  as  no  longer  forming  peurt  of  the 
charge ;  but  if  the  promoter,  on  appeal,  should  sne- 
ceed  in  restoring  the  passages  in  question,  it  wonld 
obviously  become  necesary  to  allow  the  respondent 
an  opportunity  of  meeting  the  restored  charges. 
Li  the  present  case  their  Lordships  have  thought 
it  best  to  allow  the  appellant  to  conduct  his  argu- 
ment as,  if  the  passages  which  he  avers  should  not 
have  been  struck  out  still  remained  part  of  the 
record,  and  to  found  any  argument  upon  sod 
passages  as  he  might  be  advised,   provided  the 
argument  did  not  seek  to  establish  a  contraven- 
tion  by  the  respondent  of  the  29th  Article  of 
Religion.    But  their  Lordshi(>8  think  it  right  to 
observe  that  it  would  be  proper,  in  future,  thit 
before  any  appeal  be  presented  to  Her  M;^estj  in 
Council,  in  respect  of  an  order  directing  the  rkot- 
mation  of  articles  of  charge  or  other  pleadings,  the 
actual  reformation  which  appears  to  the  judge  io 
be  required,  should  be  made  by  him  on  the  face  of 
the  order,  so  that  on  appeal  the  very  passsgei 
omitted    should   be   clearly   brought    under  the 
judgment    of    this    oomnuttee,    instead    of   an 
order     directing,     by     general     rciferenoe,    the 
nature    of    the    alteration    required.       On    pro- 
ceeding to  the  consideration  of  the  appeal  from 
the  final  decree  of  the  Court  of  Arches,  theie 
is  one  point  which  was  prominently  brought  for 
W£urd  in  the  opening  of  the  case  by  the  counsel  for 
the  appellant,  which  it  appears  to  their  LofdehipB 
may  be  separately  disposed  oL     The  articfes  of 
charge  set  lorth  several  passages  from  the  second 
and  third  editions  of  a  work  published  by  the  re- 
spondent, called  *'  A  Plea  tor  Toleration  in  the 
Church  of  England,  in  a  letter  to  the  Bev.  S.  B. 
Pusey."    Now,  the  second  edition  of  this  work 
was  published  in  1867,  and  the  third  edition  ib 
1868.    The  third  edition  contains  important  cor- 
rections of  expressions  in  the  second  emtion,  nhiA 
expressions  form  part  of  the  chareo  againak  the 
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appellant  in  the  seventh  article  of  charge.  The 
leeumed  judge,  in  the  court  below  (23  L.  T.  Rep. 
N.  S.  408),  has  stated  that  he  has  no  doubt  that 
the  expressions  originally  used  by  the  respondent, 
viz.,  "  the  real  actual  and  visible  presence  of  the 
Lord  upon  the  altars  of  our  churches/'  and  again, 
"  Who  myself  adore  and  teach  the  people  to  ^ore 
the  consecrated  elements,  believing  Christ  to  be  in 
them — believing  that  under  their  veil  is  the  sacred 
body  and  blood  of  our  Lord  and  Saviour  Jesus 
Christ," — "  contravened  the  plain  and  clear  intent 
of  the  formularies  of  the  church."  And  the  learned 
judge  has  also  set  forth  the  alteration  of  these  state- 
ments made  in  the  third  edition  of  the  respondent's 
work,  and  on  the  passages  so  altered  has  found 
that  the  respondent  has  not  been  guilty  of  a  con- 
travention of  the  Articles  as  alleged  by  the  pro- 
moter. Mr.  Bennett's  own  words,  in  adopting  the 
altered  words,  are  as  follows : — "  My  meaning  and 
that  which  passed  through  my  mind  in  writing  the 
original  passages  was  precisely  the  same  as  that 
which  is  now  conveyed  in  the  words  substituted, 
but  as  the  original  words  were  liable  to  a  different 
construction  trom  that  in  which  I  used  them,  I 
therefore  most  willingly  in  this  edition  adopt 
another  formula  to  express  my  meaning."  The 
learned  judge  has  (23  L.  T.  Rep.  N.  S.  408)  re- 
gretted that  these  alterations  made  by  Mr.  Bennett 
in  his  third  edition  are  unaccompanied  by  any  ex- 
pression of  regret  or  self-reproach  on  the  re- 
spondent's part  for  the  mischief  which  his  crude 
and  rash  expressions  have  caused.  Their  Lord- 
ships feel  obliged  to  adopt  the  censure  of  the  learned 
iudge  on  this  point.  Upon  this  state  of  facts  the 
learned  counsel  urged  that  there  had  been  no  re- 
tractation of  the  original  user,  and  that,  in  default 
of  actual  retractation,  the  learned  judge  should 
have  condemned  the  respondent  in  respect  of  the 
words  used  by  him  in  the  second  edition  of  his 
work,  though  varied  by  the  substituted  words  in 
the  third  edition,  and  he  cited  several  authorities 
for  the  purpose  of  supporting  this  argument. 
Bat,  without  regarding  the  respondent's  language 
as  a  retractation,  their  lordships  think  that  it  is 
competent  for  them  to  take  into  consideration  any 
explanation  that  an  accused  person  may  give  of 
the  language  used  by  him,  and  to  determine 
whether  such  explanation  is  made  bond  fide  and  is 
entitled  to  credit.  They  attach  great  importance 
to  the  fact  that  the  third  edition  was  published 
before  suit,  and  they  think  that  they  may  accept 
his  latter  words  as  the  more  correct  expression  of 
the  respondent's  meaning.  Li  prooeedmg  to  con- 
sider the  substance  of  the  charges  against  the 
respondent,  their  Lordships  thmk  it  desirable 
to  recall  to  mind  the  principles  on  which 
former  decisions  in  similar  cases  have  proceeded. 
In  the  cases  of  WiUiams  and  Wilsoti  (2  Moo.  P.  C. 
N.S.  423;  9  L.  T.  Bep.  N.S.  787),  their  Lordships 
laid  down  as  follows  :  **  These  prosecutions  are  in 
the  nature  of  criminal  proceedings,  and  it  is 
necessary  that  there  should  be  precision  and  dis- 
tinctness in  the  accusation.  The  articles  of  charge 
must  distinctly  state  the  opinions  which  the  clerk 
has  advisedly  maintained,  and  set  forth  the  passages 
in  which  those  opinions  are  stated  ;  and  further, 
the  articles  must  specify  the  doctrines  of  the 
GhoTch  which  such  opinions  or  teaching  of  the 
clerk  are  alleged  to  contravene,  and  the  particular 
Articles  of  Religion  or  portions  of  the  formularies 
which  contained  such  doctrines.  The  accuser  is, 
Ibr  the  purpose  of  the  charge,  con&ied   to  the 


passages  which  are  included  and  set  out  in  the 
articles  as  the  matter  of  the  accusation ;  but  it  is 
competent  to  the  accused  party  to  explain  from 
the  rest  of  his  work  the  sense  or  meaning  of  any 
passage  or  word  that  is  challenged  by  the  accuser. 
So  in  the  judgment  in  the  Gorham  case  (Moo.  Spec. 
Rep.  470).  "Tne  question  which  we  have  to  decide  is 
not  whether  the  opinions  are  theologically  sound  or 
unsound,  not  whether  upon  some  of  the  doctrines 
comprised  in  these  opinions,  other  opinions  opposite 
to  them  may  or  may  not  be  held  with  equal  or 
even  greater  reason  by  other  learned  and  pious 
ministers  of  the  Church;  but  whether  these 
opinions  now  under  our  consideration  are  contrary 
or  repugnant  to  the  doctrines  which  the  Church  of 
England,  by  its  Articles,  formularies,  and  rubrics, 
requires  to  be  held  by  its  ministers,  so  that  upon 
the  ground  of  those  opinions  the  appellant  can 
lawfully  be  excluded  from  his  benefice."  .... 
"  This  question  must  be  decided  by  the  Articles  and 
the  Liturgy ;  and  we  must  apply  to  the  construc- 
tion of  those  books  the  same  niles  which  have  been 
long  established,  and  are  by  law  applicable  to  the 
construction  of  all  written  instruments.  We  must 
endeavour  to  attain  for  ourselves  the  true  meaning 
of  the  language  employed,  assisted  only  by  the  con- 
sideration of  such  external  or  historical  facts  as  we 
may  find  necessary  to  enable  us  to  understand  the 
subject-matter  to  which  the  instruments  relate,  and 
the  meaning  of  the  words  employed."  .... 
"  There  were  different  doctrines  or  opinions  pre- 
vailing or  under  discussion  at  the  times  when  the 
Articles  and  Liturgy  were  framed,  and  ultimately 
made  part  of  the  law  ;  but  we  are  not  to  be '  in 
any  way  influenced  by  the  particular  opinions  of 
the  eminent  men  who  propounded  or  discussed 
them,  or  by  the  authorities  by  which  ther  may  be 
supposed  to  have  been  influenced,  or  by- any  sup- 
posed tendency  to  give  preponderance  to  Calvmistio 
or  Arminian  doctrines.  The  Articles  and  Liturgy, 
as  we  now  have  them,  must  be  considered  as  the 
final  result  of  the  discussion  which  took  place ; 
not  the  representation  of  the  opinions  of  any  par- 
ticular men,  Calvinistic,  Arminian,  or  any  other ; 
but  the  conclusion  which  we  must  presume  to  havc> 
been  deduced  from  a  due  consideration  of  all  the 
circumstances  of  the  case,  including  both  the 
sources  from  which  the  declared  doctrine  wan 
derived,  and  the  erroneous  opinions  which  wero 
to  be  corrected."  .  .  .  .  "  This  court  has  no  juris- 
diction or  authority  to  settle  matters  of  faith,  or 
to  determine  what  ought  in  any  case  to  be  the 
doctrine  of  the  Church  of  England.  Its  duty 
extends  only  to  the  consideration  of  that  which  is 
by  law  established  to  be  the  doctrine  of  the  Church 
of  England  upon  the  true  and  legal  construction 
of  the  Articles  and  formularies."  Lord  Stowell 
had  long  before  said,  in  the  case  of  King's  Proctor 
V.  Stone  (1  Consist.  428),  "  If  any  Article  is  really 
a  subject  of  dubious  interpretation,  it  would  hie 
highly  improper  for  the  court  to  fix  on  one  meaning 
and  prosecute  all  those  who  hold  a  contrary  opinion 
regarding  its  interpretation.  It  is  a  very  different 
thing  where  the  authority  of  the  Articles  is  totally 
eluded,  and  the  party  deliberately  declares  the  in- 
tention of  teaching  doctrines  contrary  to  them." 
To  the  principles  thus  laid  down  their  Lordships 
will  adhere  in  the  present  case.  The  attention  of 
the  court  has  been  directed  to  the  successive  re- 
visions of  the  Book  of  Commoxi.  "Pt«:^^T^  ^>!OL^\Rk 
alterations  or  OTD\a«ioxi^'^\i\0[i\\3BN^\3le^\^ 
1  it  at  ^dfterent  \,\mea.    0\MMi^t2»\y3  ^\svOQ.^^t^  ^ 
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passages  inculcating  particular  doctrines,  or  as- 
suming a  belief  in  them,  have  been  struck  out,  are 
most  material  as  evidence  that  the  Church  has 
deliberately  ceased  to  afi&rm  those  doctrines  in  her 
public  services.  At  the  same  time  it  is  material 
to  observe  that  the  necessary  effect  of  such 
changes,  when  they  stand  alone,  is  that  it 
ceases  to  be  unlawful  to  contradict  such  doctrines, 
and  not  that  it  becomes  unlawful  to  maintain 
them.  In  the  public  or  common  prayers  and 
devotional  offices  of  the  Church  all  her  members 
are  expected  and  entitled  to  join ;  it  is  necessary, 
therefore,  that  such  forms  of  worship  as  are  pre- 
scribed by  authority  for  general  use  should  em- 
body those  beliefs  only  which  are  assumed  to  be 
generally  held  by  members  of  the  Church.  In 
tne  case  of  Westerton  v.  LiddeU  (and  again  in 
Martin  v.  Mdckanochie)  their  Lordships  say,  '*  In 
the  performance  of  the  services,  rites,  and  cere- 
momes  ordered  by  the  Prayer  Book,  the  directions 
contained  in  it  must  be  strictly  observed ;  no 
omission  and  no  addition  can  be  allowed  :'*  (19  L.  T. 
B«p.  N.  S.  505.)  If  the  minister  be  allowed  to 
introduce  at  his  own  will  variations  in  the  rites 
and  ceremonies  that  seem  to  him  to  interpret  the 
doctrine  of  the  service  in  a  particular  direction, 
the  service  ceases  to  be  what  it  was  meant  to  be, 
common  ground  on  which  all  Church  people  may 
meet,  though  they  differ  about  some  doctrines.  But 
the  Church  of  England  has  wisely  lefl  a  certain  lati- 
tude of  opinion  m  matters  of  belief,  and  has  not 
insisted  on  a  rigorous  uniformity  of  thought  which 
might  reduce  her  communion  to  a  narrow  compass. 
Dealing  only  with  the  third  edition  of  the  respond- 
ent's work,  and  having  regard  to  their  former 
decision,  that  the  charge  of  contradicting  the  29th 
Article  of  Religion  as  to  reception  by  the  wicked 
should  be  struck  out,  their  Loi*dships  may  consider 
the  remaining  charges  against  the  respondent 
under  three  neads — first,  as  to  the  presence  of 
Christ  in  the  Holy  Communion ;  secondly,  as  to 
sacrifice  in  the  Holy  Communion ;  thirdly,  as  to 
adoration  of  Christ  present  in  the  Holv  Com- 
munion. The  responaent  is  charged  with  main- 
taining under  these  three  heads  the  following 
propositions  :  First,  that  in  the  Sacrament  of  the 
Lord's  Supper  there  is  an  actual  presence  of  the 
true  body  and  blood  of  our  Lord  in  the  conse- 
crated bread  and  wine,  by  virtue  of  and  upon  the 
consecration,  without  or  external  to  the  communi- 
cant, and  irrespective  of  the  faith  and  worthiness 
of  the  communicant,  and  separately  from  the  act  of 
reception  by  the  communicant;  and  it  was  con- 
tended by  counsel  under  this  head  that  the  true  body 
of  Christ  meant  the  natural  body ;  secondly,  that 
the  Communion  Table  is  an  altar  of  sacrifice,  at 
which  the  priest  appears  in  a  sacerdotal  position 
at  the  celebration  or  the  Holy  Communion,  and 
that  at  such  celebration  there  is  a  great  sacrifice 
or  offering  of  our  Lord  by  the  ministering  priest, 
in  which  the  mediation  of  our  Lord  ascends  from 
the  altar  to  plead  for  the  sins  of  men ;  thirdly,  that 
adoration  is  due  to  Christ  present  upon  the  altars 
or  communion  tables  of  the  churches,  in  the  Sacra- 
ment, under  the  form  of  bread  and  wine,  on  the 
ground  that  under  their  veil  is  the  body  and  blood 
of  our  Lord.  The  several  positions  so  maintained 
are  averred,  each  and  all,  to  bo  repugnant  to  the 
doctrines  of  our  Church,  as  set  forth  in  the  Arti- 
cles  and  formularies  in  that  behalf  specially 
alleged.  Their  Lordships  are  bound  to  consider, 
in  the  Brat  place,  what  has  been  a£&tmed  axid 
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what     has    been    denied,    in    reference   to   the 
doctrine     to     which     these     three      statements 
relate.      The    4th    Article    of    Beligion    affirms, 
first,  that  Christ  did  truly  rise  from  death  and 
took  again  His  body,  with  flesh  and  bones  and  all 
things  appertaining    to  the  perfection   of  man's 
nature,  wherewith  He  ascended  into  Heayen ;  and 
there  sitteth  until  He  return  to  judge  all  men  at 
the  Last  Day.    In  the  28th  Article  of  Beligion  it 
is  affirmed,  first,  '*The  Supper  of  the  Lord  is  not 
only  a  sign  of  the  love  that  Coristians  ought  to  have 
among  themselves,  one  to  another,  but  rather  is  a 
Sacrament  of  our  redemption  by  Christ's  death: 
insomuch  that  to  such  as  rightly,  worthily,  and 
with  iaith  receive  the  same,  the  bread  which  we 
break  is  a  partaking  of  the  body  of  Christ,  and 
likewise  the  cup  of  blessing  is  a  partaking  of  the 
blood  of   Christ;"  secondly,  " TmnsubstantiatiOD 
(or  the  change  of  the  substance  of  bread  and  wine) 
in  the  Supper  of  the  Lord  cannot  be  proved  hf 
Holy  Writ ;  but  is  repugnant  to  the  plain  worn 
of  Scripture,  overthf  oweth  the  nature  of  a  8a<a«- 
ment,  and  hath  given  occasion  to  many  supersti- 
tions;" thirdly,  "The  Body  of  Christ  is  given, 
taken,  and  eaten  in  the    Supper    only    after  an 
heavenly  and  spiritual  manner ;"  fourthly,  **  Tlie 
mean  whereby  the  body  of  Christ  is  received  and 
eaten  in  the  Supper,  is  faith ;"  fifthly,  "  The  Sacn^ 
ment  of  the  Lord's  Supper  was  not    by  Christ's 
ordinance  reserved,    carried  about,   lifted  up,  or 
worshipped."     By  the  29th  Article  of  Beligion  it  is 
affirmed,  sixthly,  "  The  wicked  and  such  as  be  void 
of  a  lively  faith,  although  they  do  carnally  and 
visibly  press  with  their  teeth  (as    St.  Augustine 
saith)  tne   Sacrament  of  the  body  and  blood  d 
Christ,  yet  in  no  wise  are  they  partakers  of  Christ; 
but  rather    to   their    condemnation   do   eat  and 
drink  the  sign  or  sacrament  of  bo  great  a  thing."* 
By  the  Slst,  it  is  affirmed,  seventhly,  "The  offering 
of  Christ  once  made  is  that  perfect  redemption, 
propitiation,  and    satisfaction  for  all  the  sins  of 
the  whole  world,  both  original  and  actual;  and 
there    is    none    other    satisfaction    for    sin,  bat 
that    alone ;"    and  eighthly,    "  The    sacrifices  ol 
masses,    in    the    which    it    was    commonly   said 
that   the  priest  did  offer  Christ  for    the  quick 
and    the    dead    to    have    remission    of    pain  or 
guilt    were   blasphemous    fables    and   danserons 
deceits."    9.  In  the  Catechism  it  is  stated  that 
the  body  and  blood  of  Christ  are  verily  and  indeed 
taken  and  received  by  the  faithful  in  the  Lord*s 
Supper."     Their  Lordships  proceed,  with  these 
passages  before  them,  to  examine  the    charges 
made  against  the  respondent. 

I.  The  first  relates  to  the  presence  of  the 
body  and  blood  of  Christ  in  the  Holy  Com- 
munion. The  Church  of  England,  in  the  pas- 
sages just  cited,  holds  and  teaches  affirmatively 
that  in  the  Lord's  Supper  the  body  and  blood 
of  Christ  are  given  to,  taken,  and  received 
by  the  faithful  communicant.  She  implies,  there- 
fore, to  that  extent,  a  presence  of  Christ  in  the 
ordinance  to  the  soul  of  the  worthy  recipient.  As 
to  the  mode  of  the  presence,  she  affirms  nothing, 
except  that  the  boay  of  Christ  is  "  given,  taken, 
and  eaten  in  the  supper  only  after  an  heayenly 
and  spiritual  manner,"  ana  that  "the  mean 
whereby  the  body  of  Christ  is  received  and 
eaten  is  faith."  Any  other  presence  than  this— 
any  presence  which  is  not  a  presence  to  Uie  sool 
ol  \>Vi^  ^\t>Vv&d  receiver — the  Chnroh  does  nol  ^ 
\m^  Kt^v^<^  «&.\  SsscmQSsKn!^%S&EaL  or  zecfoird  ker 
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ministers  to  accept.  This  cannot  be  stated  too 
plainly.  The  question  is,  however,  not  what  the 
Articles  and  formularies  affirm,  but  what  they  ex- 
clude. The  respondent  maintains  a  presence  which 
is  (to  use  his  own  expression)  "  real,  actual,  ob- 
jective," a  presence  in  the  sacrament,  a  presence 
upon  the  altar,  under  the  form  of  br^d  and  wine. 
He  does  not  appear  to  have  used  the  expression 
"  in  the  consecrated  elements  "  in  his  third  edition ; 
this  is  one  of  the  points  on  which  the  language  of 
the  second  edition  was  altered.  And  the  question 
raised  by  the  appeal  is,  whether  his  position  is 
contradictory  or  repugnant  to  anything  in  the 
Articles  or  formularies,  so  as  to  be  properly  made 
the  ground  of  a  criminal  charge.  Setting  aside 
the  declaration  at  the  end  of  the  Communion  office, 
which  will  be  presently  considered,  we  find  nothing 
in  the  Articles  and  formularies  to  which  the  re- 
spondent's position  is  contradictory  or  repagnant. 
The  statement  in  the  28th  Article  of  Religion 
that  the  body  of  Christ  is  given,  taken,  and  eaten 
in  the  Lord's  Supper,  only  after  a  heavenly  and 
spiritual  manner,  excludes  undoubtedly  any  manner 
of  giving,  taking,  or  receiving  which  is  not 
heavenly  or  spiritual.  The  assertion  of  a  "real, 
actual,  objective "  presence,  introduces,  indeed, 
terms  not  found  in  the  Articles  or  formularies;  but 
it  does  not  appear  to  affirm,  expressly  or  by  neces- 
sary implication,  a  presence  other  than  spiritual, 
nor  to  be  necessarily  contradictory  to  the  28th 
Article  of  Religion.  The  29th  Article  of  Religion, 
which  is  entitled  "  of  the  wicked  which  eat  not  the 
body  of  Christ  in  the  use  of  the  Lord's  Supper," 
and  which  affirms  that  the  wicked  and  such  as  be 
void  of  a  lively  faith  "  are  in  no  wise  partakers  of 
Christ,"  may  suggest,  indeed,  an  inference  un- 
favoarable  to  the  respondent's  statements,  but 
cannot  be  said  to  be  plainlv  contradictory  of  them 
or  necessarily  to  exclude  them.  The  two  proposi- 
tions, that  the  faithful  receive  Christ  in  the  Lord's 
Supper,  and  that  the  wicked  are  in  no  wise  par- 
takers of  Christ,  when  taken  together,  do  not  appear 
to  be  contradicted  by  the  statement  that  there  is  a 
real,  actual,  objective  presence  of  the  body  and 
blood  of  Christ  in  the  sacrament  after  a  heavenly 
and  spiritual  manner,  'ilie  **  Declaration  of  Kneel- 
m^  "  should  now  be  considered.  It  is  as  follows : 
"V^ereas,  it  is  ordained  in  this  office  for  the  ad- 
ministration of  the  Lord's  Supper,  that  the  com- 
municants should  receive  the  same  kneeling  (which 
order  is  well  meant  for  the  signification  of  our 
humble  and  grateful  acknowledgment  of  the  bene- 
fits of  Christ  therein  given  to  all  worthy  receivers, 
and  for  the  avoiding  of  such  profanation  and 
diflorder  in  the  Holy  Comimunion  as  might  other- 
wise ensue),  yet,  lest  the  same  kneeling  should  by 
any  persons,  either  out  of  ignorance  or  infirmity, 
or  out  of  malice  and  obstinacy,  be  misconstrued 
and  depraved,  it  is  hereby  declared,  that  thereby 
no  adoration  is  intended,  or  ought  to  be  done  either 
unto  the  sacramental  bread  or  wine  there  bodily 
received,  or  unto  smy  corporal  presence  of  Christ's 
natural  flesh  and  blood,  for  the  sacramental  bread 
and  wine  remain  still  in  their  very  natural  sub- 
stances, and  therefore,  may  not  be  adored  (for 
that  were  idolatry,  to  be  abhorred  of  all  faithful 
Christians),  and  the  natural  body  and  blood 
of  our  Saviour  Christ  are  in  heaven,  and  not 
here ;  it  being  against  the  truth  of  Christ's 
natunJ  body  to  be  at  one  time  in  more  places  than 
one."  This  declaration  originally  appeared  in  the 
■eocmd  Fnijer  Book  of  Edward  YI.,  aj).  155%  in 


which  book  the  position  of  kneeling  was  posi- 
tively enjoined  upon  those  who  received  the  Sacra- 
ment, it  was  issued  by  the  kitig,  and  was  ordered 
by  the  council  to  be  appended  to  the  Prayer  Book, 
but  after  the  book  had  received  the  sanction  of 
Parliament,  so  that  it  was  not  of  statutory  autho- 
rity. From  the  Prayer  Book  of  Elizabeth  (1559) 
the  declaration  was  omitted.  In  1662  it  was  in- 
serted in  the  present  Prayer  Book,  and  became 
of  equal  authority  with  the  rest  of  the  Prayer 
Book.  The  form  of  thfe  declaration  was  somewhat 
altered ;  the  words  "  Unto  any  real  and  essential 

Eresence  there  being  of  Christ's  natural  flesh  and 
lood  "  were  altered  to  "unto  any  corporal  presence 
of  Christ's  natural  flesh  and  blood,"  and  the 
words  "  true  natural  body  "  became  "  natural  body." 
It  was  urged  for  the  appellant  that,  since  tne  . 
Church  recognises  only  one  body  of  Christ,  the 
natural  and  now  glorified  body  which  is  spoken  of 
in  the  4th  Article  of  Religion,  and  since  the  decla- 
ration asserts  that  this  body  is  "  in  heaven  and  not 
here,"  the  only  presence  in  the  Sacrament  which 
can  be  held  consistently  with  the  declaration  is  a 
presence  to  the  soul  of  the  communicant.  It  was 
insisted  that  the  word  "  natural"  appHed  to  the 
body  of  Christ  can  convey  no  additional  meaning, 
unless  it  be  used  to  distinguish  the  true  body  of 
Christ,  which  is  His  naturalbody,  from  the  Church, 
which  is  His  body  in  a  mystical  or  figurative 
sense ;  and  that  the  expression  "  corporal  pre- 
sence "  cannot  mean  a  presence  in  the  manner  or 
under  the  conditions  in  and  under  which  material 
bodies  are  present  or  exist  in  space ;  that  it  must 
mean  or  include  any  presence  whatever  in  the 
elements,  as  contra-distmgpiished  from  a  presence 
to  the  spiritual  apprehension  of  the  receiver. 
There  can  be  no  question,  it  was  argued,  as  to  the 
mode  or  manner  of  the  presence;  for  no  mode 
or  manner  of  presence  is  conceivable  which 
would  reconcile  the  proposition  that  the  true 
body  of  Christ  is  in  the  elements,  with  the  proposi- 
tion that  the  natural  body  is  in  heaven  and  not  here. 
Their  Lordships  are  of  opinion  that  these  infer- 
ences, whether  probable  or  not,  are  by  no  means  of 
that  plain  and  certain  character  which  the  conclu- 
sion they  are  asked  to  draw  from  them  requires. 
The  matters  to  which  they  relate  are  confessedly 
not  comprehensible,  or  very  imperfectly  compre- 
hensible, by  the  human  understanding;  the  province 
of  reasoning  as  applied  to  them  is  therefore  very 
limited ;  and  the  terms  employed  have  not,  and 
cannot  have,  that  precision  oi  meaning  which  the 
character  of  the  argument  demands.  Concerning 
the  mode  of  reception  of  the  body  and  blood  of 
Christ  by  the  faithful  communicant,  the  Church 
affirms  nothing  more  than  that  it  is  heavenly  and 
spiritual,  and  that  the  mean  whereby  wo  receive  is  ' 
faith.  Nor  can  their  Lordships  accede  to  the  argu- 
ment that  the  words  "  corporal  presence  of  Christ's 
natural  flesh  and  blood '  must  be  understood  as 
the  appellant  understands  them,  and  the  phrase 
"  corporal  presence  "  regarded  merely  as  an  equiva- 
lent for  the  dificrent  expression  in  lieu  of  which  it 
was  substituted.  On  the  contrary,  it  is  at  the 
least  probable  that,  as  the  declaration  itself  was 
introduced  in  order  to  facilitate  scruples  in  one 
quarter,  the  alteration  made  in  it  was  designed  to 
remove  objections  entertained  against  it  in  another. 
Their  Loroships  could  not  advise  the  condemna- 
tion of  a  clergyman  for  maintaining  \\>iS^  N!o.^  ^^k^ 
in  1662  oi  me  -wot^  **  eot^owSL"'  vasXft*^  'sS^  ^^^ 
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kneeling  was  an  intentional  substitution,  implying 

that  there  may  be  a  real  or  essential  presence  as 

distinguished  from  a  corporal  presence.  The  re- 
spondent has  nowhere  alleged  in  terms  a  corporal 

presence  of   the   natural  body  of  Christ  in  the 

elements ;  he  has  never  afi&rmed  that  the  body  of 

Christ  is  present  in  a  "  corporal "  or  "  natural  " 

manner.     On  the  contrary,  he  has  denied  this,  and 

he  speaks  of  the  presence  in  which  he  believes  as 

" spiritual,"  *'  supernatural,"  "sacramental,"  "mys- 
tical," "  ineffable." 

n.  The  next  charge  against  the  respondent  is, 

that  he  has  maintained  that  the  Communion  Table  is 

an  altar  of  sacrifice,  at  which  the  priest  appears  in  a 

sacerdotal  position  at  the  celebration  oi  the  Holy 

Communion,  and  that  at  such  celebration  there  is 

a    great    sacrifice   or  offering    of    our    Lord    by 

the  ministering  priest,  in  which  the  mediation  of  our 

Lord  ascends  from  the  altar  to  plead  for  the  sins 

of  men.    The  Church  of  England  does  not  by  her 

Articles  or  formularies  teach  or  affirm  the  doctrine 

maintained  by    the    respondent.     That  she  has 

deliberately  ceased  to  do  so  would  clearly  appear 

from  a  comparison  of  the  present   Communion 

Office  with  that  in  King  Edward's  First  Book,  and 

of  this  again  with  the  canon  of  the  mass  in  the 

Sarum  missal.    This  subject  was  fully  discussed 

before  their  Lordships  in  Westerton  v.  Liddell,  when 

it  was  decided  that  the  "change  in  the  view  taken 

of  the  sacrament  naturally  called  for  a  correspond- 
ing change  in  the  altar.    It  was  no  longer  to  be 

an  altar  of  sacrifice,  but  merely  a  table  at  which  the 

conmiunicants    were   to   partake    of    the  Lord's 

Supper."     The  31st  Article    of   Beli^on,    after 

laying  down  the  proposition  (which  is  adopted 

also,  m  words  nearly  tne  jsame,  in  the  Prayer  of 

Consecration),  that  "  the  offering  of  Christ  once 

made,  is  that  perfect  redemption,  propitiation,  and 

satisfaction  for  all  the  sins  of  the  whole  world,  both 

original  and  actual,"  and  that  "  there  is  none  other 

satisfaction  for  sin  but  that  alone,"  proceeds,  on 

the  strength  of  these  propositions,  to  say  that 

"  the  sacrifices  of  masses,  in  the  which  it  was  com- 
monly said  that  the  priest  did  offer  Christ  for  the 

quick  smd  the  dead  to  have  remission  of  pain  or 

guilt,  were    blasphemous  fables    and    dangerous 

deceits."  It  is  not  lawful  for  a  clergyman  to  con- 
tradict expressly  or  by  inference,  either  the  pro- 
position which  forms  the  first  part  of  this  Article, 

or  any  proposition  plainly  deducible  from  the  con- 
demnation of  propitiatory  masses  which  forms  the 

second  part  of  it,  and  is  stated  as  a  corolkuy  to  the 

first.     It  is  not  lawful  for  a  clergyman  to  teach 

that  the  sacrifice  or  offering  of  Christ  upon  the 

cross,  or  the  redemption,  propitiation,  or  satis- 

fiEK)tion  wrought  by  it,  is  or  can  oe  repeated  in  the 

ordinance  of  the  Lord's  Supper ;  nor  that  in  that 

ordinance  there  is  or    can    be    any  sacrifice  or 

offering  of  Christ  which  is  efficacious  in  the  sense 

in  which  Christ's  death  is  efficacious,  to  procure 

the  remission  of  the  guilt  or  punishment  of  sins. 

It  is  well  known,  however,  that  by  many  divines 

of  eminence,  the  word  sacrifice  has  been  applied 

to  the  Lord's  Supper  in  the  sense  not  of  a  true 

propitiatory  or  atoning   sacrifice,   effectual  as  a 

satisfaction  for  sin,  but  of  a  rite  which  calls  to 

remembrarce  and  represents  before  Gk)d  that  one 

true  sacrifice.     To  take  one  example.  Bishop  Bull 

Bays : — "  In  the  Eucharist  then  Cnrist  is  offered, 

not  bjrpostatically,  as  the  Trent  EatYiera  laave  da-  \  1*^0  uii^o . — a.  jljl*«  m«^»  w^j»w«... 

termined,  for  so  he  was  but  once  offered, )oti\i  coth-  \  >a\es»^  \iat^\si  >^^'^^&^axiBt  \ 

memoratively  only ;    and  this  oommoxaoni^oix  \a  \  ciSsw^^ai  Vhia'^t^i***^  «sA\Sl 


made  to  God  the  Father,  and  is  not  a  bare  remem- 
bering or  putting  ourselves  in  niind  of  Him.    For 
every  Sacrifice  is  directed  to  Gkxl,  and  the  oblation 
therein  made,  whatsoever  it  be,  hath  Him  for  ite 
object,  and  not  man.  In  the  Holy  Encharisty  there- 
fore, we  set  before  Ood  the  bread  and  wine,  'as 
figures  or  images  of  the  predons  blood  of  Christ 
shed  for  us,  and  of  his  precious  bodj^  (they  are 
the  very  words  of  the  Clementine  latarsy),  and 
plead  to  Grod  the  merit  of  his  Son's  sacrmce  ones 
offered  on  the  Cross  for  us  sinners,  and  in  this 
sacrament   represented,  beseeching  Him  for  the 
sake   thereof  to   bestow  His   heavenly  blessi^ 
on  us :"  (Bull's  Works,    voL    ii.,    p.     22.)    The 
distinction    between   an    act    by  which  a  satis- 
faction for  sin  is  made,  and  a  devotional  rite  br 
which  the  satisfaction  so  made  is  represented  and 
pleaded  before  God,  is  clear,  though  it  is  liable  to 
be  obscured,  not  only  in  the  apprehension  of  the 
ignorant,  but  by  the  tendency  of  theologians  to 
exalt  the  importance  of  the  rite  till  the  distinfition 
itself  well  nigh  disappears.      To  apply  the  woid 
sacrifice  in  the  sense  in   which  Bianop  Bnll  hai 
used  it  to  the  ordinance  of  the    Lord's  Snnper, 
though  it  may  be  liable  to  abase  and  misi^prttiiBn- 
sion,  does  not  appear  to  be  a  oontravention  of  any 
proposition  legitimately  deducible  firom  the  ZhA 
Article.    It  is  not  clear  to  their  Lordshqis  thift 
the  respondent  has  so  used  the  word  "  sacrifice" 
as  to  contradict  the  language  of  the. Articles. 

in.  Their  Lordships  now  proceed  to  the  3rd 
charge,  which  relates  to  the  adoration  of  Chziit 
present  in  the  sacrament.  The  20th  and  27Ui 
articles  of  charge  contain  the  false  doctrinei 
alleged  to  be  hdd  by  Mr.  Bennett.  The  20th 
charges  that  he  afl&rms  the  doctrine  that  adoratioa 
or  worship  is  due  to  the  consecrated  bread  and 
wine.  The  27th,  that  he  afi&rms  that  adoration 
is  due  to  Christ  nresent  upon  the  altars  of  oar 
churches  in  the  Sacrament  of  the  Holy  Comma- 
nion,  under  the  form  of  bread  and  wine,  on  the 
ground  that  under  their  veil  is  the  sacred  bodj 
and  blood  of  our  Lord  (the  passages  referred  to 
for  proof  are  set  out  in  the  7th  article.)  Hie  Slat 
article  charges  that  these  doctrines  are  oontraiy 
to  the  28th  Article  of  Beligion,  and  the  declaration 
on  kneeling. 

The  passages  relied  on  as  the  flnnonnd  of  theae 
charges  are  the  following:  "The  reader  wiD 
observe  that  in  the  two  first  editions,  at  pa^  3» 
the  words  were:  "The  real,  actual,  and  visible 
presence  of  our  Lord  upon  the  altars  of  onr 
churches.'  In  the  present  edition  he  will  find  aft 
page  2  the  following  words  substituted :  *  The  real 
and  actual  presence  of  our  Lord  under  the  form  of 
bread  and  wine  upon  the  altars  of  oar  ohnrches.* 
He  will  also  observe  that,  at  page  14  in  Uie 
former  editions,  that  the  words  were,  *  Who  myself 
adore  and  teach  the  people  to  adore  Uie  consecrated 
elements,  believing  Christ  to  be  in  them — be- 
lieving that  under  their  veil  is  the  sacred  bodr 
and  mood  of  my  Lord  and  Saviour  Jesus  Christ 
He  will  now  find  the  following  words  substitated: 
'  Who  myself  adore  and  tea(£  the  people  to  adon 
Christ  present  in  the  sacrament,  under  the  form  of 
bread  and  wine,  believing  that  under  their  veQ  ii 
the  sacred  body  and  blood  of  my  Lard  and  Savkor 
Jesus  Christ.*  The  three  great  doofermet  on 
which  the  Catholic  Church  has  to  take  her  staad 
are  these : — I.  The  real  objeotiTe  preaenoa  of  oar 
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to  the  presence  of  our  blessed  Lord  therein.  Well, 
I  do  not  know  what  others  of  my  brethren  in  the 
priesthood  may  think — I  do  not  wish  to  compro- 
mise them  by  anything  I  say  or  do — but  seeing 
that  I  am  one  of  those  who  bum  lighted  candles  at 
the  altar  in  the  daytime ;  who  use  incense  at  the 
holy  sacrifice ;  who  use  the  Eacharistic  vestments ; 
who  elevate  the  blessed  sacrament;  who  myself 
adore,  and  teach  the  people  to  adore,  Christ 
present  in  the  sacrament,  under  the  form  of  bread 
and  wine ;  believing  that  under  their  veil  is  the 
sacred  body  and  blood  of  my  Lord  and  Saviour 
Jesus  Christ — seeing  all  this,  it  may  be  conceived 
that  I  cannot  rest  very  much  at  ease  under  the 
imputations  above  recited."  Their  Lordships  agree 
with  the  learned  judge  of  the  court  below,  that  the 
doctrine  charged  in  the  20th  article,  namely,  that 
adoration  is  due  to  the  consecrated  elements,  is 
contrary  to  law,  and  must  be  condemned.  But 
they  have  admitted,  as  the  learned  judge  has  done, 
Mr.  Bennett*&  explanation  of  that  language,  and 
therefore  they  are  not  called  upon  to  condemn  Mr. 
Bennett  under  the  20th  article.  The  27th  article 
of  charge,  therefore,  alone  remains  for  decision ;  it  is 
as  follows :  That  in  or  by  the  passages  lettered  N,  O, 
and  8,  hereinbefore  set  forth  in  tne  7th  preceding 
article,  you  have  maintained  or  affirmed  and  pro- 
malgated  the  doctrine  that  adoration  is  due  to 
Chnst,  present  upon  the  altars  (thereby  referring 
to  the  Uommunion  Tables)  of  the  churches  of  the 
said  united  Church  of  England  and  Ireland  in  the 
Sacrament  of  the  Holy  Communion  under  the  form 
of  bread  and  wine,  on  the  ground  that  under  their 
veil  is  the  sacred  body  and  blood  of  our  Lord  and 
Saviour  Jesus  Christ."  Their  Lordships  have 
now  to  consider  whether  or  not  the  passages  from 
the  respondent's  writings  above  set  forth  are 
necessarily  repugnant  to  or  contradictory  of  the 
28th  Article  of  fieligion,  or  of  the  declaration  of 
kneeling,  as  alleged  in  the  31st  article  of  charge. 
The  declaration  of  kneeUug  states  that,  by  the 
direction  that  the  communicants  shall  receive  the 
consecrated  elements  kneeling,  '*  no  adoration  is 
intended  or  ought  to  be  done  either  to  the  sacra- 
mental bread  and  wine  there  bodily  received,  or  to 
any  corporeal  presence  of  Christ's  natural  flesh 
and  blood."  According  to  this  declaration,  neither 
the  elements  nor  any  corporal  presence  of  Christ 
therein  ought  to  be  adored.  The  28th  article 
lays  down  that  "the  sacrament  of  the  Lord's 
Supper  was  not  by  Christ's  ordinance  reserved, 
earned  about,  lifted  up,  or  worshipped."  In 
the  25th  article  it  had  oeen  affirmed  that  "  the 
sacraments  were  not  ordained  by  Christ  to 
be  gazed  upon,  or  to  be  carried  about,  but  that  we 
should  duly  use  them."  It  was  laid  down  in 
Martin  v.  Mackonochie  that  such  acts  as  the  eleva- 
tion of  the  cup  and  paten,  and  kneeling  and 
{>rostration  of  the  minister  before  them,  were  un- 
awful,  because  they  were  not  prescribed  in  the 
Rubric  of  the  Communion  Office,  and  because  acts 
not  prescribed  were  to  be  taken  as  forbidden. 
Their  Lordships  in  that  judgment  adopted  the 
words  of  the  committee  in  Westerton  v.  LiddeU; 
"for  the  performance  of  the  services,  rites,  and  cere- 
monies ordered  by  the  Prayer  Book,  the  directions 
contained  in  it  must  be  strictly  observed;  no 
omission  and  no  addition  can  be  permitted."  It 
follows,  then,  that  the  Church  of  England  has  for- 
bidden all  acts  of  adoration  to  the  sacrament, 
tmdfirataading  by  that  the  consecrated  elements. 
She  has  been  Gareftd  to  exclude  any  act  of  adora- 


tion on  the  part  of  the  mmister  at  or  after  the 
consecration  of  the  elements  and  to  explain  the 
posture  of  kneeling  prescribed  by  the  Rubric.  If 
the  charge  against  Mr.  Bennett  were  that  he  had 
performed  an  outward  act  of  adoration  on  any 
occasion  in  the  service,  the  principles  laid  down  in 
Martm  v.  Mackonochie  would  apply  to  this  case. 
Such  an  act  could  not  be  done  except  in  the  ser- 
vice, because  the  sacrament  may  not  be  "re- 
served." But  even  if  the  respondent's  words  are 
a  confession  of  an  unlawful  act,  it  is  questionable 
whether  such  a  confession  would  amount  to  false 
doctrine.  And  it  is  also  fair  to  remember,  in  the 
respondent's  favour,  that  the  judgment  in  the  case 
of  Martin  v.  Mackonochie^  which  established  the 
unlawfulness  of  introducing  acts  of  adoration,  was 
not  delivered  until  23rd  Dec.  1868,  after  the  publi- 
cation of  the  words  that  are  now  impugned.  Some 
of  their  Lordships  have  doubted  whether  the 
word  "  adore,"  though  it  seems  to  point  rather  to 
acts  of  worship,  such  as  are  forbidden  by  the 
28th  Article,  may  not  be  construed  to  refer  to 
mental  adoration,  or  prayers  addressed  to  Christ 
present  spiritually  m  the  sacrament,  which 
does  not  necessarily  imply  any  adoration  of  , 
the  consecrated  elements  or  of  any  corporal  or 
natural  presence  therein.  Upon  the  whole,  their 
Lordships,  not  without  doubts  and  divisions 
of  opimons,  have  come  to  the  conclusion  that 
this  charge  is  not  so  clearly  made  out  as 
the  rules  which  govern  penal  proceedings  re- 
quire. Mr.  Bennett  is  entitled  to  the  benefit  of 
any  doubt  that  may  exist.  His  language  has  been 
rash,  but  as  it  appears  to  the  majority  of  their 
Lordships  that  his  words  can  be  construed  so  as 
not  to  be  plainly  repugnant  to  the  two  passages 
articled  against  them,  their  Lordships  will  give  him 
the  benefit  of  the  doubt  that  has  been  raised.  Their 
Lordships  having  arrived  at  the  conclusion 
that  they  must  advise  Her  Majesty  that  the 
appeal  must  be  dismissed,  feel  bound  to  add  that 
there  is  much  in  the  judgment  of  the  learned 
judge  in  the  court  below  with  yhich  they  are 
unable  to  concur.  The  learned  judge  has  endea- 
voured to  settle  by  a  mass  of  authorities  what  is 
the  doctrine  of  the  Church  of  England  on  the  sub- 
ject of  the  Holy  Comimunion.  It  is  not  the  part  of 
the  Court  of  Arches  nor  of  this  committee  to 
usurp  the  functions  of  a  synod  or  council. 
Happily  their  duties  are  much  more  circum- 
scribed, namely,  to  ascertain  whether  certain  state- 
ments are  so  far  repugnant  to,  or  contradictory  of , 
the  language  of  the  Articles  and  formularies, 
construed  in  their  plain  meaning,  that  they 
should  receive  judicial  condemnation.  Their  Lord- 
ships will  not  attempt  to  examine  in  detail  the 
catena  of  authorities  which  the  judge  of  the 
Arches  has  brought  together,  nor  that  of  the 
learned  counsel  who  appeared  for  the  appellant. 
No  mode  of  argument  is  more  fallacious  on  a 
subject  so  abstruse  and  of  so  many  aspects ;  short 
extracts,  even  where  candidly  made,  as  in  this 
case,  give  no  fair  impression  of  an  author's  mind. 
Thus  Dean  Jackson  is  quoted  in  the  judgment; 
but  the  quotation  omits  the  preceding  sentence 
(Works,  vol.  10,  p.  41),  which  gives  to  the  whole 
passage  a  meaning  difficult  to  reconcile  with  the 
purpose  for  which  it  is  used ;  while  the  opinion  of 
this  eminent  divine  would  have  been  more  cor- 
rectly represented  by  referring  also  to  the  follow- 
ing remarkable  pftft«ai^<&  m  «•  ^t Wkssoa  Oosa^XRi^  ^ 
»  bia  work. :  "  ^W^\,  iifi«\  >iMjaSa  XJaa^^  ^\^aa^i«^^'^ 
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presence  in  the  sacrament,  or  of  any  other  pre- 
sence than  the  influence  or  emission  of  virtue 
from  His  heavenly  sanctuary  into  our  souls  P  He 
has  left  us  the  consecrated  elements  of  hread  and 
wine,  to  be  unto  us  more  that  the  hem  of  his 
garment.  If  we  do  but  touch  and  taste  them  with 
the  same  faith  by  which  this  woman  touched  the 
hem  of  His  garment,  our  same  faith  shall  make 
us  whole"  (Works,  vol.  9,  p.  611).  Several  of 
those  who  ai'e  cited  by  the  learned  judge  are  living 
persons  of  greater  or  less  note,  who  cannot  rank  as 
authorities  for  the  history  of  the  great  contro- 
versy. One  of  the  authorities  is  so  questionable, 
that  it  requires  a  passing  examination.  The  learned 
judge,  after  quoting  the  28th  Article  of  Religion, 
mtroduces  as  "  a  contemporanea  ex^positio,  from  the 
compiler  of  this  article,  which  cannot,  I  think,  be 
gainsaid,"  a  letter  from  Bishop  Gheast  to  Cecil, 
under  the  date  1566  (probably  a  mistake  for  1566) 
explaining  the  sense  which  he  put  upon  the  word 
"  onlv"  in  the  28th  Article.  (5heast  does  not  say 
that  he  was  the  "  compiler"  of  the  28th  Article, 
all  but  one  sentence  of  which  had  been  in  substance 
in  the  Articles  of  1552  ;  and  the  context  shows  that 
he  used  the  word  "Article  "  only  of  this  sentence, 
which  he  says,  was  (*  of  mine  own  penning."  Upon 
the  faith  of  this  letter,  genuine  or  not,  avowedly 
written  for  a  personal  purpose  ("for  mine  own  pur- 
gation") is  founded  an  exposition  of  the  words 
"  only  after  a  heavenly,  and  spiritual  manner,"  as 
meaning  that  though  a  man  "  took  Christ's  body 
in  his  band,  received  it  with  his  mouth,  and  that 
corporally,  naturally,  really,  substantially,  and 
carnally  ....  yet  did  he  not  for  all  that  see  it, 
feel  it,  smell  it,  nor  taste  it."  Upon  this  alleged 
exposition  their  Lordships  feel  themselves  free  to 
observe  that  the  words  "  only  after  a  heavenly  and 
spiritual  manner,"  do  not  appear  to  contain  or 
involve  the  words  "  corporally,  naturally,  and  car- 
nally," but  to  exclude  them;  and  that  it  is  the 
Article,  and  not  the  questionable  comments  of  a 
doubtful  letter  written  for  personal  motives,  which 
is  binding  on  the  clergy  and  on  this  court.  Their 
Lordships  recall  once  more,  in  acknowledging 
the  learning  that  has  been  brought  to  bear  upon 
this  case,  the  principle  which  this  Committee  nas 
long  since  laid  down.  "  There  were  different 
doctrines  or  opinions  prevailing  or  under  discus- 
sion at  the  times  when  the  Articles  land  Liturgy 
were  framed,  and  ultimately  made  part  of  the 
law ;  but  we  are  not  to  be  m  any  way  influenced 
by  the  particular  opinions  of  the  eminent  men  who 
propounded  or  discussed  them,  or  by  the  authori- 
ties by  which  they  may  be  supposed  to  have  been 
influenced,  or  by  any  supposed  tendency  to  give 
preponderance  to  Calvinistic  or  Arminian  doc- 
trines. The  Articles  and  Liturgy,  as  we  now  have 
them,  must  be  considered  as  the  final  result  of  the 
discussion  which  took  place ;  not  the  representa- 
tion of  the  opinions  of  any  particular  men,  Calvin- 
istic, Armiman,  or  any  other ;  but  the  conclusion 
which  we  must  presume  to  have  been  deduced 
from  a  due  consioeration  of  all  the  circumstances 
of  the  case,  including  both  the  sources  from  which 
the  declared  doctrine  was  derived,  and  the  erro- 
neous opinions  which  were  to  be  corrected." 
Citations  from  established  authors  may  be  of  use 
to  show  that  "the  liberty  which  was  left  by 
the  Articles  and  formularies  has  been  actually 
eiyo^ed  and  exercised  by  the  members  and 
mimaters  of  the  Church  of  England"  :  (^^oft 
the    jadgment   of    the    FriTy    OomiKpl  m  ^iiikid 
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Oorham  case).  But,  to  say  the  least*  Tery  few 
of  the  quotations  in  the  judCTient  exhibit  the 
same  freedom  of  language  as  <k>  the  extracts  from 
Mr.  Bennett.  And  after  every  authority  had  been 
examined,  there  would  still  remain  the  question 
that  is  before  this  Committee,  whether  the  license 
or  liberty  is  really  allowed  by  the  Arttclee  and 
formularies — ^whether  anything  has  been  said  bj 
the  respondent  which  plainly  contradicts  them. 
If  the  respondent  had  made  statements  contra- 
dicting the  Articles  or  formularies,  the  citatioii 
of  great  names  would  not  have  protected  him; 
if  he  has  not  done  so,  he  is  safe  without  their  pro- 
tection. There  is  one  passage  in  the  judgment 
which  seems  especially  to  call  for  comment  :— 
"  With  respect  to  the  second  and  corrected 
edition  of  his  pamphlet,  and  the  other'  work  for 
which  he  is  articled,  I  say  that  the  objectiTe, 
actual,  and  real  presence,  or  the  spiritual,  real 
presence,  a  presence  external  to  the  act  of  the 
communicant,  appears  to  me  to  be  the  doctrine 
which  the  formularies  of  our  Church,  duly  con- 
sidered and  construed  so  as  to  be  harmonioas,  in- 
tended to  maintain.  But  I  do  not  lay  down  this 
as  a  position  of  law,  nor  do  I  say  that  what 
is  called  the  Receptionist  Doctrine  is  inadmissible; 
nor  do  I  pronounce  on  any  other  teaching  with 
respect  to  the  mode  of  presenoe.  I  mean  to  do 
no  such  thing  by  this  juogment.  I  mean  by  it  to 
pronounce  only  that  to  describe  the  mode  ol 
presence  as  objective,  real,  actual,  and  spiritual,  ii 
certainly  not  contrary  to  the  law."  Their  Lord- 
ships regret  that  the  learned  judge  should  ha^e 
put  forth  this  extra-judicial  statement,  in  which 
ne  adopts  words  that  are  not  used  in  the  Articles 
or  formularies  as  expressing  their  doctrine.  The 
word  "  receptionist  is  as  foreign  to  the  Articles 
as  the  word  "  objective.*'  Their  Lordships  have 
already  said  that  any  presence  which  is  not  a 
presence  to  the  soul  of  the  fadthful  receiver,  the 
Church  does  not  by  her  Articles  and  formulariei 
affirm.  They  need  not  ask  whether  there  is  reallj 
any  doubt  as  to  the  admissibiUty  of  the  dootrine 
of  Hooker  and  Waterland,  who  appear  to  be  de- 
scribed as  "  Receptionists,"  in  the  Church  of  whidi 
they  have  been  two  of  the  greatest  ornaments. 
Their  Lordships  have  not  arrived  at  their  decision 
without  great  anxiety  and  occasional  doubt.  The 
subject  is  one  which  has  always  moved  the  deepest 
f  eelmgs  of  religious  men,  and  will  continue  to  do  sa 
There  might  have  been  expected  from  a  theo- 
logian dealing  with  this  subject,  if  not  a  charitable 
regard  for  the  feelings  of  others,  at  least  a  carefiil 

Preparation  and  an  exactness  in  the  use  of  tenni. 
he  very  divine  whose  opinions  Mr.  Bennett  seems 
to  have  sought  to  represent,  was  obliged  himself 
to  point  out  how  erroneous  was  his  statement  of 
those  opinions.  The  respondent  corrected  the 
manifest  error  without  an  expression  of  re^;ret  at 
the  pain  he  may  have  caused  to  many  by  his  care- 
less language.  Even  in  the  maturer  form,  his 
words  are  rash  and  iU-iudged,  and  are  perilously 
near  a  violation  of  the  law.  But  the  Committee 
have  not  allowed  any  feeling  of  disapproval  to 
interfere  with  the  real  duty  b^ore  them,  to  decide 
whether  the  language  of  the  respondent  was  so 
plainly  repugnant  to  the  Articles  and  formularies 
as  to  call  for  judicial  condemnation ;  and  as  tbese 

Eroceedings  are  highly  penal,  to  oonstme  in  his 
ivour  eveiy  reasonable  doubt.    There  wHl  be  no 
Qxdfix  «a  to  costs,  as  the  respondent  has  no!  ip 
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Tkwgday,  May  30. 1872. 

Second  Coubt. 

Beo.  v.  Toe  JtiBTiCEB  of  Middlesex. 

Tke  Houseless  Pook  Society  (apps.)  v.  The 
Cbukcbwakdens,  &c.,  of  TBS  Paeish  o?St.  Ldke, 
Middlesex  (reeps,). 

Valuation  li$t  —  Oinieeion  of  notice — Appetd  to 
qucuier  set»hma — Ajmlication  to  gaardiaiig  — 
48  Oea.  3,  c.  xaiii — ValiuUunt  {MelrMiolts)  Act 
1869  (32  ^  33  Vitl.  c.  67). 

The  appeUantg  were  ateeeiiid  in  the  vaiualion  liet  of 
Ike  respondenl$'  parith  in  pursuance  of  ths 
Valualton  {Metropolis)  Ad  1869,  but  received  no 
notice  from  tJie  ooerseera,  aa  required  by  sect.  9. 
They  appealed,  directly  to  quarter  aeggione,  againtt 
a  poor  rate  upon  ths  amount  of  this  assessment, 
ea^preatly  made  under  a  local  Act  of  1808,  govem- 
ijig  the  retpondetttt'  parish,  in  which  they  vjere 
tUuated,  but  declared  by  the  overaeerg  in  pursuance 
o/gect.73ofthe  Valuation  [MetropolU)  Act  1869 ; 
and  the  quarter  aesfioru  qutuhed  the  rate. 

By  the  gaid  Iccal  Act  persons  aggrieved  by  any 
rate  or  other  tnaiter  done  in  purituance  of  fiat  Act 
mutl  apply  to  the  guardievag  of  tlie  paneh  before 
appealing  to  quarter  teggiong. 

By  the  Valuatim.  (Metropolig)  Act  1869,  sect.  77,  so 
touch  of  any  Actg,  whether  public  or  locai  and 
pertontu,  aa  authorise  any  valuation  of  heredila- 


aticm  Uetiopolia  Alt  1860,1  TkliutiDii  LUt  for  the  FwiHh  of  St.  Luke, 
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menie  to  be  made  for  the  purpoaei  of  a/ay  rate  or 

tax  in  respect  <yf  which  the  valuation  list  u  by  thlt 

Act  made  conclugive,  are  thereby  repealed. 

Held,  upon  a  rule  for  cerliorari,  lluU  the  quarter  get- 

gi/mg  Itad  no  jurisdiction  under  the  ciroamata/neeg. 

Poland  had,  on  the  25th  April,  at  the  instanca 

of  the  inhabitaata  of  the  parish  of  St.  Liike,  Mid* 

dleaex,  obtained    a    rale  nisi    calling   apon  the 

keepers  of  the  peace  and  justices  in  and  for  the 

county  of  Middlesex  to  sooir  cause  whj  a  writ 

of  certiorari  should  not  issue,  directed  to  them,  to 

remove  into  this   court   all  and   singular  orders 

made  b;  them  or  some  of  them  upon  a  certain 

appeal  wherein  the  Hoaseless  Poor  Society  were 

appotlanta,  and  the  Churchwardena  and  Overseers 

of  the  Poor,  and  the  VeaCrymen  of  the  parish  of 

St.  Luke,  in  the  said  county,  nere  reapoadents, 

touching  a  cortain  rate  or  aasesament  mads  for  thd 

relief  of  the  poor  of  the  said  parish  on  the  25tli 

April  1871. 

It  appeared  from  the  affidavit  of  the  respon* 
denta'  attorney,  upon  which  the  rule  was  moved, 
that  since  the  24th  June  1869  the  respondents' 
parish  has  formed  part  of  the  Metropolitan  Union 
of  Holborn.  The  valuation  list  for  the  said  parish 
was  made  by  the  overaeers  of  the  poor  on  the  81st 
May  1870,  under  and  in  pursuance  of  the  Valua- 
tion (Metropolis)  Act  1869  (32  &  33  Vict.  o.  67), 
and  the  said  list  was  finallv  approved  of  by  the 
assessment  committee  of  tne  said  union  on  the 
7th  Jan,  1871.  In  the  list  so  finally  approved  the 
property  of  the  appellants  is  charged,  assessed, 
and  valued  aa  follows: 

Middlasei,  in  tha  HstropoUtan  Union 


Signed  tbi*  Slit  Hay,  1B70. 


HtNBT  HiXBia, 


This  list  came  into  force  in  the  said  parish  on 
the  6th  April  1871. 

On  the  25th  April  1871  the  vestrymen  of  the 
■aid  pariah  duly  made  a  rate  for  the  relief,  main- 
tenance, lodging,  and  employment  of  the  poor  of 
the  said  panah,  and  for  other  purposes  chargeable 
thereon,  aa  appears  at  the  commencement  of  the 
aaid  rate,  which  is  as  follows : 

St.  Lnke,  Hiddletei. 

A  lata  or  useumeDt  of  13d.  in  tha  pound  made  by  the 
veibymen,  under  the  Aot  18  A  19  Tiot.  o.  130,  pnreaant 
to  the  provinone  of  the  before- recited  Aot,  and  of  an  Aot 
of  Parliament  pasBsd  in  48  Qeo.  3,  intittitled  "An  Act  for 
■— n-y  mora  oBbotnal  provision  for  nuuDtaining,  repiliw- 
ting,  and  emplojing  the  poor  of  the  pB.nBh  of  St.  Luke  in 
the  oOBn^  of  Uiddleseii  for  the  Teliaf,  mmintenanoe, 
"    '■  '       -' .  -»  ■■ ir  of  tnie  parieh,  and 


n  the  rates  of  Uiis  pariah,  and  lot  the  dueharge  of  a 


ih  1871  to  the  24th  Jnna  18T1)  upon  aU  and  evei7 
who  do  01  shall  inluibit,  h^A,  cc  oo- 


,  __  hereditanent  within  the  aaid  pamh,  and 

whioh  uid  r&t«  or  aasesBment  in  this  book  inoladM  that 
pmrt  of  the  eaid  parish  called  No.  4  district. 

The  amount  of  this  rate  aasessed  upon  the  ap- 
pellants in  accordance  wich  the  above  valuation 
liat  was  221.  lis.  9d.  This  rate  waa  duly  signed  by 
sixteen  of  the  vestrymen,  was  duly  declared  to  be 
according  to  the  valuation  list  in  force  for  the  said 
parish  by  the  churchwardens  and  overseers,  and 
was  duly  allowed  by  justicea. 

The  said  parish  of  St.  Luke  is  governed  by  a  local 
Act  (48  Geo,  3,  c,  xcvii.),  cited  m  the  above  rate, 
and  deemed  to  be  a  public  Act,  and  to  be  judicially 
taked  notice  of  aa  such. 

By  sect.  27,  the  vestn'men,  whose  qoalifications 
are  given  in  sect.  2,  and  of  whom,  by  sect.  15,  the 
goordiana  are  to  be  composed,  are  to  make  and 
sign  rates  or  assessments  upon  all  persons  inhabit- 
ing or  occupying  any  land,  nouse,  or  other  building 
in  the  parish  for  the  relief  of  the  poor  of  the  aaio. 
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and  then,  by  sect.  30,  they  are  to  be  deemed  and 
taken  to  be  good,  valid,  and  effectoal. 
By  sect.  96 : 

Provided  always,  and  be  it  farther  enacted,  that  if  any 
I>er8on  or  persons  shall  think  himself,  herself,  or  themselves 
aggrieved  by  anv  rate,  or  rates,  assessment,  or  assess- 
ments, or  by  any  bye-law„jale,  or  order  made  in  pursuance 
of  this  Act,  or  any  other  matter  or  thing  done  or  directed 
to  be  done  in  pursuance  of  this  Act,  such  person  or  per- 
sons shall  apply  for  relief  to  the  guardians  of  the  poor  of 
the  said  parish  at  any  meeting  to  be  held  within  fourteen 
days  next  after  demand  maide  of  such  rate  or  rates, 
assessment  or  assessments,  or  next  after  any  such  matter 
or  thing  done  and  committed  by,  or  by  an  order  of,  the 
said  guardians,  by  which  such  person  or  persons  shall 
think  himself,  herself,  or  themselves  aggrieved ;  and  the 
said  guardians  are  hereby  authorised  and  empowered  to 
give  such  relief  in  the  premises  as  to  them  shall  seem 
necessary ;  and  if  such  person  or  persons  shall  not  be  satis- 
fied with  the  determination  of  such  guardians,  he,  she,  or 
they  may  appeal  to  the  quarter  or  general  sessions  of  the 
peace  to  be  nolden  for  the  county  of  Middlesex,  as  the  case 
shall  be,  within  seven  weeks  next  after  such  determination 
of  the  said  guardians  shall  be  made :  such  appellant  first 
giving,  or  causing  to  be  given,  seven  days'  notice  at  the 
least  in  writing,  of  his,  her,  or  their  intention  to  bring  such 
appeal,  and  of  the  matter  thereof,  to  the  clerk  or  clerks 
of  the  said  guardians,  or  leaving  such  notice  for  him  or 
them,  at  his  or  their  last  or  usuu  place  or  placesyof  abode, 
and  within  two  days  next  after  such  notice,  entering  into 
a  recognizance  before  one  of  His  Majes^'s  Justices  of 
the  Peace  for  the  said  county,  with  two  sufficient  sureties, 
in  the  sum  of  401.,  conditioned  to  try  such  appeal,  and  to 
abide  the  order  of,  and  to  pay  such  costs  as  shall  be 
awarded  by  the  juertioes  at  such  quarter  or  general  ses- 
sions, and  the  said  justices  at  such  quarter  or  general 
sessions  of  the  peace  for  the  said  county,  upon  due  proof 
of  such  notice  Ming  given  as  aforesaid,  and  of  the  enter- 
ing into  snoh  recognizance,  shall  hear  and  determine  the 
causes  and  matters  of  such  appeal  in  a  summary  way, 
and  award  such  costs  to  the  parties  appealing,  or  appealed 
Bjorainst.  as  they  the  said  justices  shall  think  proper ;  and 
the  said  justices  may  then  and  there,  if  they  see  cause, 
mitigate  any  forfeiture  or  fine,  and  may  order  any  money 
to  be  returned  which  shall  have  been  levied  in  pursuance 
of  any  such  bye-law,  rule,  or  order,  and  award  such 
further  satisfaotifm  to  be  made  to  the  i>arty  injured  as 
they  shall  judge  proi>er ;  and  the  determinanon  of  such 
justices,  at  their  quarter  or  general  sessions,  shall  be 
final,  binding,  and  conclusive. 

On  the  19th  Sept.  1871,  the  attorney  for  the 
Houseless  Poor  Society  attended  before  justices  in 
petty  sessions,  in  answer  to  a  summons  previously 
served,  to  show  cause  why  the  said  society  had  not 
paid  the  rate,  and  why  a  distress  warrant  should 
not  be  issued  to  levy  the  amount  due,  viz., 
221.  11 9.  9d.  The  respondents*  attorney  stated  that 
he  had  previously  informed  the  appellants' 
attorney  that  the  Spouseless  Poor  Society  could  not 
legally  appeal  to  the  general  quarter  sessions 
against  this  rate,  as  they  had  not  applied  to  the 
guardians  of  the  parish  of  St.  Luke  for  relief,  as 
required  by  the  said  local  Act.  The  same  objec- 
tion was  taken  by  the  respondents'  attorney  before 
the  justices  at  petty  sessions,  who,  however,  issued 
no  warrant,  the  attorney  for  the  society  having 
stated  their  intention  to  appeal  to  quarter  sessions. 
The  appellsmts  gave  notice,  and  the  appeal  came 
on  for  nearing  on  the  28th  Oct.  last,  when  the 
counsel  for  the  respondents  objected  to  the  hearing 
of  the  appeal,  on  the  pounds  that  the  appellants 
had  not  applied  for  relief  to  the  guardians  of  the 
poor  of  the  said  parish,  as  required  by  sect.  96 
of  the  local  Act  before  referred  to,  and  that  no 
notice  of  appeal  had  been  given  to  the  clerk  to  the 
^^uardians,  and  no  recognizances  had  been  entered 
mto  by  the  appellants  conditioned  to  try  the 
appeal,  nnd  to  abide  the  order  oi  and  ^o  pay  »\ie\\ 
OMtB  aa  flhoold  be  awarded  by  tiiiQ  )\xBt^c«A.   "IVie 


counsel  for  the  respondents  read  to  the  court  sect 
96  of  the  said  Act,  and  referred  to  the  yarioos 
provisions   of  the  Act    relating    to    the  makine 
of  the  rates.    The  counsel  for  the  appellants  a£ 
mitted  as  a  fact  that  no  application    had  been 
made  to  the  guardians  for  relief,  that  no  recog- 
nisances had  been  entered  into,  and  that  they  had 
only  served  the  notice  of  appeal  before  referred  to. 
He  further  stated  that  the  provisions  of  the  local 
Act  referred  to  by  the  counsel  for  the  respondents 
had  taken  him  by  surprise.     The  Assistant  Judge, 
^Sir  W.  H.  Bodkin,  who  was  presiding  in  coart  at 
the  hearing  of  the  apf)eal,  said   that  he  should 
under  such  circumstances  adjourn  the  appeal  until 
the  next  general  quarter  sessions   of  tne  peace, 
upon  which  the  counsel  for  the  respondents  pro- 
tested against  such  adjournment,  as  the  court  oad 
no  jurisdiction  either  to  hear  the   ap]>eal    or  to 
adjourn  it.     The  Assistant-Judge,  notwithstand- 
'  ing,  adjourned  the  hearing  of  the  appeal  to  the  next 
sessions. 

On  the  27th  Jan.  1872,  the  appeal  day  for  the 
January  quarter  sessions,  the  appeal  was  again 
called  on  for  hearing,  and  the  counsel  for  the  re- 
spondent again  objected  to  the  jurisdiction  of  the 
court  on  the  same  ground  as  before,  and  again 
referred  to  the  various  clauses  of  the  Act  reli^ng 
to  the  matter.  The  counsel  for  the  appellants  in- 
terposed, and  stated  that  it  was  conceded  on  the 
part  of  the  appellants,  that  they  had  not  appealed 
under  the  local  Act  at  all ;  but  he  contendea  thai 
as  the  declaration  at  the  end  of  the  rate  was  signed 
by  the  overseers,  the  court  had  jurisdiction  to  hear 
tne  appeal  under  sect.  4  of  27  Geo.  2,  c.  38.  In 
answer  to  which  the  counsel  for  the  respondents 
contended  that  that  clause  referred  to  rates 
made  under  the  statute  of  Elizabeth,  by  overseers 
of  the  poor,  and  that  as  the  rate  was  made 
under  a  local  act  specially  applying  to  the  parish 
of  St  Luke,  it  must  be  appealed  against  in  con- 
formity with  the  provisions  of  such  Act ;  and  that 
although  the  declaration  was  the  act  of  the  over 
seers,  the  appellants  on  a  notice  given  under  that 
section  to  the  overseers,  could  not  npeet  a  rate 
made  by  vestrymen  under  a  local  Act ;  and  the 
counsel  for  the  appellants  objected  that  the  valua- 
tion list  upon  which  the  rate  was  made  was  not 
binding  upon  the  appellants,  because  they  had  not 
received  tne  notices  reauired  to  be  given  by  the 
Valuation  (Metropolis)  Act  1869.  The  counsel  for 
the  respondents  said  that  he  declined  to  disease 
that  matter  until  the  court  had  determined  whether 
they  would  hear  the  appeal  or  not.  The  Assi^snt 
Judge  stated  that  he  should  decline  then  to  give 
any  opinion  upon  the  point  ndsed  as  to  the  juris- 
diction, but  that  he  would  hear  the  evidence  as  to 
value.  The  counsel  for  the  appellants,  notwith- 
standing the  protest  from  the  counsel  for  the 
respondents,  called  a  witness,  who  stated  that 
when  the  vsduation  list  was  signed  by  the  puish 
officers  in  May  1870,  the  two  houses,  numbers 
2  and  3  Banner-street  were  being  altered  and  oob- 
verted  into  one  house;  and  that  the  appeDaiits 
did  not  open  them  as  a  refuge  nntil  December 
1870;  and  he  stated  that  the  foil  yetr^ 
value  of  the  house  as  altered  was,  in  his 
opinion,  250Z.  It  was  also  st^ied  by  the  wit- 
ness that  the  appellants  had  reoeiTed  no  mte 
as  required  by  f>ect.  9  of  ^e  Valnaftkm  (Metro- 
.  poUs)  Act  1869.  The  counsel  for  tho  rBspnodeoti 
\  A-^^^^<^\a  diQcoas  the  questions  eiUier  ef  vihs 
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relying  upon  the  point  that  the  court  had  no  juris- 
diction to  hear  the  appeal.  The  justices  present 
retired  to  consider  tneir  judgment,  and  on  their 
return  into  court  the  Assistant  Judge  stated  that 
the  rate  so  far  as  it  affected  the  appellants  would 
be  quashed;  but  he  gave  no  reasons  for  that 
judgment,  and  did  not  refer  in  any  wayto  the  pre- 
liminary point  as  to  the  jurisdiction.  The  counsel 
for  the  respondents  upon  the  decision  being  an- 
nounced stated  that  an  application  would  be  made 
to  the  court  of  Queen's  Bench  to  remove  the  order 
by  certiorari  on  the  ground  of  want  of  jurisdiction; 
the  respondents'  attorney  afterwards  refused  to 
attend  the  taxation  of  the  costs  of  the  appeal  on 
the  CTOund  that  the  order  was  invalid. 

The  churchwardens  and  overseers  of  St.  Luke's 
parish  are  appointed  under  the  local  Act  before 
referred  to.  The  guardians  of  the  poor  of  St.  Luke's 
parish  appointed  under  the  local  Act  duly  held 
meetings  for  the  purpose  of  giving  rehef  to  the 
persons  who  felt  aggrieved  by  the  rate,  and  the 
only  appeal  against  such  rate  by  the  appellants 
was  that  hereinbefore  referred  to.  If  persons 
were  to  appeal  directly  to  the  sessions,  without 
first  applying  to  the  guardians,  it  would  cause 
great  inconvenience  and  lead  to  unnecessary  ex- 
pense. 

Affidavits,  in  answer  to  that  upon  which  the 
role  was  moved,  were  filed  on  behalf  of  the  appel- 
lants and  the  justices.  The  appellants  disputed 
the  assertion  of  the  respondents  attorney  that  he 
had  given  them  information  concerning  the  local 
Act,  and  stated  that  they  never  heard  of  it  until 
they  came  to  the  quarter  sessions.  They  also 
asserted  that  no  notice  of  a  new  or  altered  assess- 
ment, as  required  by  sect.  9  of  the  Valuation 
(Metropolis)  Act  1869,  was  served  upon  them  by 
the  overseers. 

Metcalfe  showed  cause,  on  behalf  of  the  House- 
less Poor  Society,  against  the  rule. — This  local  Act 
is  not  expressly  mentioned  amongst  those  which 
are  repealed  by  32  &  33  Vict.  c.  67,  s.  77;  but  by 
implication  the  appeal  clauses  of  that  Act  repeuEd 
all  previous  special  systems  of  appeaL  The  words 
are  :  "  The  enactments  specified  m  the  fifth  sche- 
dule to  this  Act,  and  so  much  of  any  other  Acts, 
whether  public  or  local  and  personal,  as  authorises 
*  any  valuation  of  hereditaments  to  be  made  for  the 
purposes  of  any  rate  or  tax  in  respect  of  which  the 
valuation  list  is  by  this  Act  made  oonclusive,  are 
hereby  repealed,  where  they  relate  only  to  the 
metropolis  absolutely,  and  in  other  cases  so  far  as 
they  relate  to  the  metropolis."  Further,  the  ap- 
peal clause,  sect.  96,  of  the  local  Act  relates  only 
to  matters  done  in  pursuance  of  that  Act ;  here 
the  ground  of  appeal  was  the  improper  assessment 
in  a  valuation  list,  which  was  made  in  pursuance 
of  an  Act  passed  in  1869 ;  and  it  was  impossible, 
in  con8ec|uence  of  the  omission  of  the  overseers  to 
give  notice  to  the  appellants  under  sect.  9  of  the 
Valuation  (Metropolis)  Act  1869,  that  the  appellants 
idioold  adopt  the  proceedings  upon  appeal  pro- 
Tided  by  Bs.  18  to  41  of  that  Act.  [Biackbubn,  J. 
— ^The  rate  was  a  matter  in  pursuance  of  the  local 
Act»  and  the  appeal  upon  such  a  matter  is  not 
affected  b^  the  Act  of  1869.]  There  was  an  im- 
portant difference  between  the  rate  as  it  was  made 
«nd  as  provided  by  the  local  Act ;  the  declaration 
of  Uie  rate  by  the  overseers  is  required  by  sect.  73 
of  the  Act  of  1869,  and  is  not  provided  for  by  the 
looal  Act ;  the  chnrehwardens  and  overseers  have, 
tiiereforQ,  by  declarui^  ttda  rate,  trorelled  out  of 


the  local  Act,  and  subjected  themselves  to  the 
general  law  of  appeal,  which  is  provided  by  17 
&eo.  2,  c.  38  8.  4.  There  is  no  provision  in  the 
Act  of  1869  for  an  appeal  on  the  ground  of 
omission  by  the  overseers  to  give  notice  of  an 
alteration  in  the  valuation  list ;  and  there  is  no 
provision  in  the  local  Act  upon  any  matter  other 
than  those  done  in  pursuance  of  that  Act. 

Hvddleston  Q.  0.  and  Mackey  showed  cause  on 
behalf  of  the  justices. 

Poland,  who  appeared  to  support  the  rule  on 
behalf  of  the  respondents,  the  churchwardens, 
overseers,  and  vestrymen  of  the  parish  of  St.  Luke, 
was  not  heard. 

Blackburn,  J. — I  do  not  think  that  we  need 
trouble  Mr.  Poland.    The  real  grievance  of  which 
the  appellants  had  to  complain  was  that,  although 
duly  inserted  in  the  valuation  list,    they   were 
assessed  at  an  excessive  value,  and  no  notice  of 
their    having    been    assessed  was    given    them. 
Neglect  of  the  notice  by  the  overseers  prevented 
their  going  to  the  assessment  committee  in  time, 
as  provided  by  the  Act  of  1869.    As  to  whether 
the  valuation  list  was  binding  at  all  upon  those 
persons  whose  names  were  inserted  without  notice 
to  them,  we  express  no    opinion.     Certainly   it 
would  be  just  and  proper  if  it  had  no  effect.    The 
only  question    for    us    is   whether    the    quarter 
sessions  had  power  to  give  the  appellants  relief 
under  the  circumstances  of  this  case.    It  appears 
upon  the   face  of  the  rate,  against  which   this 
appeal  was  brought,  that  it  was  made  under  the 
local  Act  concerning  the  parish  of  St.  Luke  (48 
Greo.  3,  c.  xcvii.     Sect.  25  enables  the  vestrymen  of 
the  parish  to  settle  and  ascertain  the  respective 
sums  of  money  necessary  to  be  raised  by  a  just 
and  equal  pound  rate  for  the  relief,  maintenance, 
lod^ng,  and  employment  of  the  poor  of  the  said 
parish  and  for  the  discharge  of  other  expenses  of 
the  said  parish.    Now,  since  the  valuation  list  is 
provided  for  by  the  Act  of  1869,  all  rates  made 
by  these  vestrymen  must  be  in  accordance  with 
that  list.    The  present  rate,  of  which  the  appellants 
complained,  was  duly  made  upon  the  assessment 
in  the  valuation  list,  but  the  assessment  was  ex- 
cessive, and  the  appellants  had  received  no  notice 
of  it.    The  appellants  contended  that  the  general 
law  of  appeal  contained  in  17  Qeo.  2,  c.  3o,  s.  4, 
afforded  a  remedy  for  their  cause  of  complaint, 
but  I  do  not  think  that  is  so.    That  Act  gives  an 
appeal  only  in  the  cases  mentioned,  and  it  recjuires 
tne  persons  aggrieved  to  give  reasonable  notice  to 
the  churehwardens  or  overseers  of  the  poor  of  the 
parish  before  appealing  to  the  sessions.    Now  to 
make  notice  to  cnurchwardens  and  overseers  ne- 
cessary for  an  appeal  against  a  grievance  caused 
by  an  assessment  committee  seems  to  be  absurd ; 
and  further  than  that,  all  rates  in  this  parish  are 
governed  by  the  Local  Act  48  Geo.  3,  c.  xcvii. ;  and 
%  the  96tn  section,  all  persons  aggrieved  by  any 
rates,  assessments,  or  orders,   or  any  matter  or 
thing,  done  or  directed  to  be  done  m  pursuance 
of  that  Act,  must  first  apply  to  the  guardians 
before  appealing  to  the  quarter  sessions.    The  ap- 
pellants   went   to  the   quarter   sessions  without 
making  any  application  to  the  guardians,  and  I 
think  the  quarter  sessions  had  under  the  cnreum- 
stances  no  jurisdiction  to  make  any  order  in  this 
matter.    The  rule,  Uierefore,  must  be  made  ab- 
solute. 
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aaestion  is  whether  the  quarter  sessions  had  juris- 
oiction  to  act  as  they  did,  and  to  my  mind  (dearly 
they  had  not. 

Rule  ahsoltUe  mithout  costs. 

Attorneys  for  appellants,  HaUowes,  Price,  and 
HaUowes. 

Attorney  for  respondents,  W,  W.  Hayne. 

Attorneys  for  the  justices,  C.  and  J.  AUen  and 
Son.  

Saturday,  June  1, 1872. 

Great  Western  Railway  (apps.)  v.  Bishop  (resp.). 

Nuisance — Water  dripping  fro^n  a  railway  bridge 

—Order  to  abate— IS  ^  19  Vict,  c.  121,  ss.  8, 12. 
The  appellants  were  ordered  by  jitstices  al  petty 
sessions  wider  the  Nuisances   li-emoval  Act  for 
England  1855  (18  ^  19  Vict.  c.  121)  sect.  12,  to 
ahate  a  nuisance,  consisting  of  a  want  of  proper 
and  sufficient  meatis  to  prevent  tlui  percolalion  and 
overflow  of  water  upon  persons  passing  under  or 
near    a    railway    bridge,  tlie  premises    of   the 
appellants : 
Seta,  upon  a  case  stated,  that  this  Act  applied  only 
to  nuisances,  and   matters   in  the  nature  of  a 
nuisance,  which  were  injurious  to  health,  and  thai 
the  justices  had  no  power  to  make  this  order. 
This  was  a  case  stated  by  two  justices  of  the  peace 
in  and  for  the  borough  of  Aberavon,  in  the  county 
of  Glamorgan,  under  the  statute  20  &  21  Vict. 
c.  43,  for  the  purpose  of  obtaining  the  opinion  of 
the  court  on  questions  of  law  which  arose  before 
them  as  hereinafter  stated. 

At  a  petty  sessions  holden  at  the  Police  Station, 
Aberavon,  in  and  for  the  borough  of  Aberavon,  in 
the  county  of  Glamorgan,  on  the  20th  July  1871, 
a  complaint  preferred  by  John  Bishop  as  such  in- 
spector of  nmsances  as  aforesaid,  hereinafter  called 
tne  respondent,  against  the  Great  Western  Railway 
Company,  hereinafter  called  the  appellants,  under 
sect.  12  of  "The  Nuisances  Removal  Act  for 
England  1855  "  (18  &  19  Vict.  c.  121),  charging 
that  in  and  upon  the  premises  of  the  appellants, 
bein^  a  railway  bridge,  situate  in  Churcn-street, 
withm  the  district  of  the  Aberavon  Local  Board, 
the  following  nuisance  existed,  that  was  to  say, 
a  want  of  proper  and  sufficient  means  to  prevent 
the  percolation  and  overflow  of  water  upon  persons 
passing  under  or  near  to  the  said  premises,  and 
that  the  said  nuisance  was  caused  by  the  act  or 
default  of  the  said  appellants  being  the  owners  of  the 
said  premises,  was  heard  and  determined  by  them, 
the  said  parties  respectively  being  then  present  or 
represented  by  their  attorneys,  and  upon  such 
hearing,  the  appellants  were  by  them  ordered  to 
abate  the  said  nuisance,  and  to  pay  to  the  re- 
spondent the  sum  of  11.  bs.  iSd.  for  his  costs. 

And  whereas  the  appellants  being  dissatisfied 
with  the  determination  of  the  justices  upon  the 
hearing  of  the  said  complaint  as  being  erroneouik 
in  point  of  law,  have  in  pursuance  of  sect.  2  of 
the  said  statute  20  &  21  Vict.  c.  43,  duly  applied 
to  them  in  writing  to  state  and  sign  a  case  setting 
forth  the  facts  and  the  grounds  of  such  their  deter- 
mination as  aforesaid  for  the  opinion  of  this  court, 
and  have  duly  entered  into  a  recognizance  as  re- 
Quired  by  the  said  statute  in  that  behalf.     Now, 
therefore,  they,  the  said  justices,  in  compliance 
with  the  said  application  and  the  provisions  of  the 
mid  statute,  did  hereby  state  and  sign  the  follow- 
to^  ca^e.  \ 
Upon  the  hearing  of  the  oomplamt  a  ^t«a  ptONod^ 


on  the  part  of  the  respondent,  and  found  as  a  CEU!i, 
that  the  bridge  in  question,  being  the  property  of 
the  appellants,  was  situate  near  Churcn-street,  in 
the  borough  of  Aberavon,  being  the  principal 
street  leading  to  the  parish  church. 

That  the  bottom  of  the  said  bridge  was  farmed 
of  wooden  planks,  and  that  both  during  rainy 
weather,  and  for  some  time  afterwards,  the  water 
percolated  through  the  said  bridge  on  to  the  streei 
below,  inasmuch  that  foot  passen^j^ers  were  even 
after  the  rain  had  ceased  obliged  to  make  use  of 
their  umbrellas  when  passing  under  the  said 
bridge,  and  that  the  water  havmg  passed  through 
the  bridge  was  dirty. 

That  there  was  nothing  under  the  said  bridge  to 
prevent  the  water  falling  upon  the  passengers 
passing  along  the  said  street,  and  it  wii 
admitted  by  the  respondant  that  no  water  from 
either  side  of  the  said  bridge  flowed  on  to  it;  the 
bridge  itself  being  as  a  fact  somewhat  higher 
than  either  side  of  the  railway,  and  the  water  so 
running  from  the  bridge  no  rain  or  other  water 
did  or  could  percolate  through  the  bridge  exoepi 
such  as  came  dovm  from  uie  clouds  on  to  the 
bridge  itself. 

It  was  contended  on  the  part  of  the  appeUants, 
first,  that  the  percolation  of  the  water  throa^ 
the  said  bridge  upon  the  passengers  in  the  said 
street  was  not  a  nuisance  within  the  meaning  of 
the  Nuisances  Removal  Act  for  Englamd,  lodd, 
inasmuch  as  it  was  not  injurious  to  health; 
secondly,  that  the  bridge  in  question  did  not  oome 
within  the  meaning  of  the  word  **  premises  **  as 
interpreted  by  the  said  Act ;  and,  thirdly,  that  the 
offence  was  not  sufficiently  set  forth  in  the  snin* 
mons  served  upon  the  appellants,  and  ci  which 
the  following  is  a  copy,  but  this  objection  was  not 
taken  until  the  case  for  the  respondent  had  been 
closed. 

(Copy  Sommona.) 

To  the  Great  Western  Railway  Company,  the  owners  tf 
the  premises  iituate  and  hem^  a  RaUway  Bridge  m 
Church-street,  within  the  dxstrict  of  tM  Aheravmk 
Local  Board. 


Borough  of  Aberavon  to  wit.  You  axe  requred  to 
appear  lK>fore  two  jastioeB  of  the  peaoe  of  the  borongli  d 
Aberavon,  at  the  petty  eeeaions  to  be  holden  at  the  pdkt 
court  in  we  town  of  Aberavon,  on  Thoraday,  the  90tk 
July,  inst.,  at  the  hour  of  eleven  in  the  forenoon,  to 
answer  the  complaint  this  day  made  to  me  by  Joha 
Bishop,  inspector  of  nnisancea  on  behalf  of  the  AbezaToa 
Local  Board,  that  in  or  npon  the  premiaea  above  mea- 
tioned,  situate  at  Chorch  Street  witfiin  the  diatiiot  of  thi 
Aberavon  Local  BoardL  under  the  Naiaanoea  Bemofil 
Acts  for  England,  the  following  nmsanoe  exista,  that  ii 
to  say,  a  want  of  proper  and  somcient  meana  to  preTeat 
the  percolation  and  overflow  of  water  upon  persona  past- 
ing  under  or  near  to  the  said  premiaea,  and  that  the  aud 
nuisance  is  caused  by  the  act  or  default  of  yoa  the 
of  the  said  premises. 

Given  under  the  hand  of  me,  a  instioe  of  the  _ 
acting  in  and  for  the  borough  of  Aberavon,  tUallfth 
July,  1871.  (Signed)    Danixi.  Sxttb. 

They,  however,  being  of  opinion  that  the  perco- 
lation of  water  through  the  said  bridge  upon 
passengers  passing  under  the  said  bridge  wai  a 
nuisance  within  the  meaning  of  the  8th  section  of 
the  said  Act,  18  &  19  Vict.  c.  121,  and  that  it  was 
not  necessary  for  the  respondent  to  prove  that  the 
same  was  also  injurious  to  health,  the  words  of 
the  Act  "  being  a  nuisanoe  or  injnrioos  to  health;** 
and  they  being  also  of  opinion  thai  the  bxidge  ia 
question  came  within  the  Tnfl«niwg  <]|  tbe  mtd 
^^  ^T^TccA^"  «a  internreted  bjr  the  aeooiid 
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tlut  the  offence  as  set  forth  in  the  inform&tion 
and  emnmonB  was  snfBcient,  and  not  calculated  to 
miHlead  the  appellants,  gave  their  determination 
against  the  api>eUants,  and  mode  an  order  for  the 
abatement  of  toe  said  nuisance. 

The  qnestiona  of  law  arising  on  the  above  state- 
ment for  the  opinion  of  this  court,  therefore,  are : 
First,  whether  it  was  necessary  on  the  part  of  the 
respondeiit  to  prove  that  the  nnisance  complained 
of  was  injurions  to  public  health ;  secondly, 
whether  the  bridge  in  question  came  within  the 
meaning  of  the  word  "  premises  "  as  interpreted 
bj  the  NaisanceB  Removal  Act  for  England, 
1855 ;  thirdly,  whether  the  offence  as  described 
in  the  summons  to  the  appellants  was  sufficient, 
and  if  not,  whether  the  appellants  could  object  to 
the  form  of  such  summons  after  the  case  for  Che 
respondent  had  been  closed. 

n  the  court  should  be  of  opinion  that  the  said 
order  was  legally  and  properly  made,  and  the 
appellants  are  liable,  as  aforesaid,  then  the  said 
order  is  to  stand,  bat  if  the  court  shonld  be  of 
opinion  otherwise,  then  the  complaint  is  to  be 
dismissed . 

Lopet,  Q,C.  (with  him  Raymond),  argued  for  the 
appellants. — This  isnot  a  nuisance  which  is  injurious 
to  health,  and  therefore  is  not  subject  to  the 
remedies  provided  by  this  Act.  Throughout  the 
Act  the  intention  of  the  Legislature  appears  to 
limit  its  enactments  to  nuisances,  or  other  matters 
in  the  nature  of  a  nuisance,  which  are  injurious  to 
the  health  of  the  public,  or  of  some  individnals. 
Ifany  things  may  De  nuisances  for  which  this  Act 
cannot  provide  a  remedy,  and  the  limit  to  be  drawn 
is  that  winch  may  be  gathered  from  the  otiject  of 
the  Act.    [Stopped  by  the  court.] 

Serschell,  Q.C.  (with  him  Htu/hes),  for  respon- 
dent.— The  Act  consolidates  and  amends  two 
separate  kinds  of  legislation,  the  Nuisances  Re- 
moval Acts,  and  the  Diseases  Prevention  Acts ; 
and  its  application  need  not  be  limited  to  a  matter 
relating  to  both  kinds.  I  should  say  any  natsance 
which  could  inconTcnience  the  public  at  largo  is 
within  the  scope  of  the  Act  if  it  can  possibly  he 
remedied  by  an  individual.  [Cockbubj),  C.J. — 
Could  the  Act  apply  to  an  obstruction,  or  the 
keeping  a  dangerous  animal,  or  too  low  an  awning 
over  a  shop  window,  or  a  hoarding  kept  an  nn- 
reasonable  time  in  front  of  a  house  F]  It  is  in- 
tended to  remedy  any  nnisanco  within  the  four 
cat^pnies  mentioned  in  section  8,  some  of  which 
might  not  in  any  wa^  affect  health.  [CocESCRy, 
CJ! — If  any  restriction  be  put  upon  the  word 
"nnisances  — and  it  would  be  monstrous  to  apply 
a  Sanitary  Act  to  every  common  law  nuisance — 
health  must  be  the  criterion.  Must  not  the  Act 
be  limited  to  matters  injurious  to  health  P]  The 
Act  contemplates  only  premises  having  an  owner 
or  occupier,  therefore  private  premises ;  and  there 
can  be  no  reason  wh^  it  should  not  give  this 
remedy  against  all  private  premises  which  are 
kept  BO  as  to  be  a  nuisance,  without  their  being 
necessarily  injurious  to  health.  It  would  be  bene- 
ficial to  the  public  so  to  extend  its  appUcation, 
and  there  is  no  sufBcient  reason  to  limit  it. 

CocSBOBjr,  C.J. — I  think  this  conviction  cannot 
be  upheld.  I  agree  that  it  would  be  convenient 
and  tuefiil  there  should  be  a  summary  jurisdiction 
in  sn^  a  case  as  this,  but  we  cannot  act  upon  any 
■och  view  nnless  we  can  properly  put  a  constmc- 
tion  oonsiatent  with  it  upon  the  language  of  the 
Act.    Now  the  Act  speaks  of  auisancos  in  Bwt.  8 


aa  certain  things  in  such  a  state  or  so  kept  aa  to 
be  a  nuisance  or  injurious  to  health ;  and,  as  Mr. 
Lopes  says,  it  secures  the  means  to  abate  certain 
public  ae  well  as  private  nuisances ;  but  still  it 
was  intended  to  apply  only  when  the  thing  com- 
plained of  was  injurious  to  health.  It  is  impos- 
sible to  maintain  that  a  remedy  is  providod 
by  this  Act  against  all  nuiEiances  whatever; 
for  instance,  obstructions  and  the  like  are  not 
within  the  scopte  of  the  Act,  and  it  becomes  neces- 
sary therefore  to  draw  the  line  somewhere.  The 
Act  certainly  has  not  made  any  distinction  in  ex- 
press terms  between  the  nuisances  to  which  it 
apphes  and  those  to  which  it  does  not  apply,  and 
we  can  only  discover  a  limit  by  reference  to  the 
general  object  of  the  legislature.  It  is  a  sanitary 
enoCTmont,  and  it  was  clearly  intended  to  protect 
the  health  of  individuals.  That  gives  us  a  guiding 
principle  whereby  to  construe  the  statute ;  and  from 
it  the  snbject  appears  to  be  nuisances,  and  other 
matters  not  amounting  to  nnisances,  but  limited 
to  such  aa  affect  the  public  health.  This  matter 
complained  of  may  he  a  serious  annoyance,  and 
one  to  which  the  public  ought  not  to  be  subjected; 
I  pronounce  no  opinion  as  to  whether  it  amounts 
to  a  nuisance  indictable  at  common  law,  but  I  hope 
that  there  will  be  no  necessity  for  such  a  remedy, 
and  that  steps  will  be  taken  by  the  company  to 
pub  a  stop  to  all  the  inconvenience  the  matter  occa- 
sions. It  is  not  a  nuisance  which  is  injurious  to 
health  within  the  application  of  this  Act.  The 
possible  injury  to  health  hy  the  dripping  of  this 
water  is  too  indirect  to  hnng  this  case  within  the 
.powers  granted  to  thejusticea  by  this  Act  to  enforce 
a  remedy  for  a  nuisance. 

Ldsh,  J. — I  am  of  the  same  opinion.  It  is  clear 
that  the  word  "  nuisancea"  in  sect.  8  cannot  include 
all  nuisances  at  common  law.  There  must  be  some 
limit  to  its  application  ;  and  if  so,  I  see  no  other 
guide  except  by  reference  to  the  scope  and  object 
of  the  Act,  which  seem  to  be  for  the  remedy  of 
matters  injurious  to  health  only. 

Hanneh,  J. — I  un  of  the  same  opinion,  and  I 
only  desire  to  add  to  what  has  been  said  that  I 
think  the  clue  to  the  interpretation  of  the  expres- 
sion in  the  8th  section,  "  a  nuisance  or  injurious  to 
health,"  is  an  injury  to  the  health  of  some  person.  I 
think  the  intention  of  the  legislature  was  to  extend 
the  remedies  provided  fay  that  Act  not  only  to 
cases  in  which  a  public  nuisance  exists,  but  also 
to  cases  of  the  nature  of  a  nuisance  where  there  is 
no  injury  to  the  pubhc ;  provided  always  that  there 
is  an  injury  to  the  health  of  some  individual. 

Judgment  for  appeUantt. 

Attorneys  for  appellants  Young,  Maplet  and  Co. 

Attorneys  for  respondent,  Norrit,  AUettt,  and 
Carter,  for  if.  Tenrianl,  Aberavon. 


.,  Burliten-abXair. 

Friday,  June  7,  1872. 
CoFB  V.  Baabeb. 
Celebrating   IXvine   Service — CoUeetiim   of  abnt — 
Interference  by  churcliv>arde/u — Subric — 23  ^  2i 
Vict.  c.  32,  g.  5. 
The  2S4'2i  Vict.  c.  32,  g.  2  enaaU  that,  o-wij  -vwwMfc 
xaho  afioll  molest, l«t,dUtuT'b,'oe»,OT\.touJAft,«tVi 
amy  other  lawjul  mauM  iw)}*.^**-  w  m\«>i«.  -wi 
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preacher  duly  authorised  to  preach  therein,  or  any 
dergyman  in  holy  orders  ministering  or  celehraiing 
any  sa^ament  or  any  Divine  Service,  rite,  or 
office  in  any  cathedral,  church,  or  chapel,  or  i/n 
any  churchyard  or  burial  ground,  shaU  on  con^ 
vidion  be  liable  to  a  penalty  of  not  more  thanjwe 
)ou/ndsfor  every  such  offence. 
Tie  Bul>rie  to  the  Communion  Service  of  the  Church 
of  England  orders  that  "  Whilst  the  sentences  are 
in  reading,  the  deacons,  churchwardens,  or  other 
fit  person  appointed  for  that  purpose  shall  receive 
the  alms  for  the  poor  and  other  devotions  of  the 
people  in  a  decent  hasiyi  to  be  provided  by  the 
parish  for  that  purpose,  and  reverently  bring  it  to 
the  priest,  who  shall  humbly  present  and  plaee  it 
upon  tlie  holy  table. 

During  the  reading  of  the  sentences  in  the  offertory, 
the  redor  and  his  curate  collected  the  alms  of  the 
people  ai  one  end  of  the  church,  whilst  the  church' 
wardens  were  at  the  other. 

TJie  churchwardens  who  objected  to  the  rector  collect- 
ing al/ms  placed  themselves  in  a  menacing  position 
a>cross  the  centre  aisle  so  as  to  prevent  the  rector 
passing  down  the  aisle,  hut  they  did  not  push  or 
touch  him,  neither  did  he  attempt  to  pass. 

Upon  an  informaiion  against  tlve  defendants  the 
churchwardens  under  tlie  23  ^  24  Vict.  c.  32, 
s.  2,  tlie  magistrates  dismissed  the  summons,  but 
staled  a  case  for  the  opinion  of  the  court. 

Held :  Thai  tlie  m^istrates  weYe  right  in  dismissing 
the  case,  for  the  appellant  was  7iot  ai  the  time  of 
the  disturbance  ministering  or  celebrating  any 
Divine  service  rite  or  office,  tlie  collection  of 
alms  not  being  a  part  of  the  service  which  the 
rubric  enjoins  the  priest  to  celebrate. 

Case  stated  for  the  opinion  of  the  coart  under  20 
&  21  Vict.  c.  43. 

At  a  petty  sessions  holden  at  Macclesfield,  in 
and  for  tne  division  of  Prestbnry,  in  the  county  of 
Chester,  on  the  24th  Oct.  1871,  an  information 
oame  on  to  be  heard  before  us,  the  undersigned 
justices,  which  was  preferred  by  the  abovo-liamed 
appellant  against  the  above-named  respondents, 
under  the  statute  23  &  21  Vict.  c.  32,  s.  2, 
charing  that  Charles  Barber  the  younger,  of  the 
p:irish  i)f  Wilraslow,  in  the  said  county,  silk  manu- 
facturer ;  Thomas  Clark,  of  the  said  parish,  physi- 
cian; and  Thomas  Hobson,  of  the  said  parish, 
merchant,  on  the  2-kh  Sept.  last,  at  the  said  parish, 
in  the  said  county,  unlawfully  did  molest,  let, 
disturb,  vex,  and  trouble  him,  the  said  Francis 
Hordcn  Cope,  then  being  a  clergyman  in  holy 
orders,  ccleorating  divine  service  in  a  certain 
parish  church  of  the  Church  of  England,  to  wit, 
the  parish  church  of  the  said  parish  of  Wilmslow, 
there  situate,  and  called  the  Church  of  St.  Bartho- 
lomew, contrary  to  the  statute  in  such  case  made 
and  provided ;  and  upon  such  hearing  we  dismissed 
the  said  information  in  the  manner  and  upon  the 
grounds  hereinafter  stated. 

Upon  the  hearing  of  the  information  aforesaid, 
George  Fox  deposed  before  us  as  follows,  that  is  to 
say: 

I  live  at  Haresfield  Wilmplow,  and  am  a  merchant  and 
a  magistrate.  I  attended  at  Wilmslow  pariHh  charch  on 
HnncUy  morning  the  24th  Sept.,  and  the  seat  I  occupy  is 
No.  90  on  the  south  side  of  the  middle  aisle.  I  was 
sitting  at  the  entrance  of  my  seat  nearest  the  aisle.  The 
service  was  conducted  by  the  Rev.  Mr.  Cope,  Rev.  Mr. 
Hinder,  and  Rev.  Mr.  Cooks,  and  at  the  appointed  time 
in  the  Communion  Service  Mr.  Cope  preached.  At  that 
time  Mr.  Cocks  and  Mr.  Hinder  sat  within  the  communion 
zmla.   Imniodifttely  af t«r  ^  iennoii  Mr.  CookB  went  up 


to  the  altar  and  proceeded  to  say  the  offertory  Motenon, 
and  Mr.  Cope  and  Bir  Hinder  then  began  the  coUeotion  of 
the  people's  offerings.  Bir  Hinder  went  into  the  Pieeeott 
Chapel  and  oommenoed  his  coUeotiona  there,  and  Mr. 
Cope  descending  from  the  pulpit  at  the  Hune  tune,  thiy 
both  oame  down  the  ohanoel  steps  together,  Mr.  Wadm 
turning  to  his  left  hand  and  Mr.  Cope,  with  a  bag  m 
either  hand,  oonunenoed  to  take  Uie  offertory  dm 
the  middle  aisle.  Bir.  Codes,  during  this  time,  wm 
reading  the  offertory  sentences.  Bir.  Cope  had  proceeded 
to  within  two  pews  of  where  I  was  mttmg  befon 
I  noticed  anything;  but  simnltaaeoaaW'  with  Mr. 
Cope's  descending  nom  the  pulpit  I  heard,  bnt  did  sol 
see  at  the  time,  the  defendants  coming  from  their  ptv 
at  the  extreme  west-end  of  the  charch.  I  then  looxed 
round  and  saw  Dr.  Clark  collecting  from  the  south  nds 
of  the  middle  aisle,  and  Mr.  Barber  from  the  north  side, 
and  at  the  same  moment  Mr.  Thomas  Hobacm  osae 
towards  them ;  these  three  gentlemen  were  all  in  the  sssh 
aisle,  Dr.  Clark  occupied  the  south  side,  Mr.  Barber  tht 
north  side,  Mr.  Hobson  filled  up  between  the  two  vith 
his  hands  behind  his  back.  This  was  the  position  wIkb 
they  were  abreast  of  the  pew  I  was  occupying.  Thej 
proceeded  until  they  met  Bir.  Cope.  Mr.  Cope  Hhm 
essaved  to  pass  by  Dr.  Clark,  when  Dr.  CHLark  pat  fail 
hands  on  the  side  of  the  pew  so  as  to  form  a  barrier  «it^ 
his  arms,  and  swaying  his  body  at  the  same  moment  in 
the  same  direction,  so  as  the  more  perfectly  to  impede 
Mr.  Cope's  progress.  Mr.  Hobson,  who,  up  to  tins 
moment  was  about  18in.  behind  the  other  two  gentiemen, 
immediatelv  stepped  forward,  took  his  tiuids  froa 
behind  his  his  back  and  put  one  so  as  to  form  a  support 
to  Dr.  Clark.  Bir.  Cope  then  tamed  to  the  other  or 
north  side,  and  immediatelv  thereupon  Mr.  Barber  laid 
hold  of  the  pew  with  his  left  hand  m  the  same  way  pre* 
cisely,  and  Bir.  Hobson  at  the  same  moment  threw  ms- 
self  to  the  other  side  of  the  aisle  so  as  to  snpport  Mr. 
Barber.  Seeing  this,  Bir.  Cope  seemed  a  gooa  desl  esh 
barrassed.  He  seemed  as  if  he  did  not  exactly  kaov 
what  to  do,  but  at  last  he  endeavoured  to  pass  betwaes 
the  two  defendants,  Clark  and  Barber,  when  Mr.  Hob. 
son  immediately  put  himself  in  the  centre  so  as  effeete* 
ally  to  obstruct  Mr.  Cope  passing  between.  The  podtioB 
of  the  three  defendants  on  this  occasion  was  such  as  to 
prevent  Bir.  Cope  passing  without  his  having  resort  le 
violence.  And  there  was  no  doubt  their  pontion  vu 
one  of  menace,  as  they  assumed  a  defiant  menacing  po» 
tion,  and  the  result  was  that  Mr.  Cope  was  obliged  to 
return  back  again  to  the  eastern  part  or  head  of  the 
aisle  when  he  saw  it  was  impossible  to  pass  withoat 
using  physical  force.  Instead,  however,  of  asocad- 
ing  the  altar  steps  the  complainant  walked  to  tki 
north  aisle  of  the  church,  and  proceeded  coUeoting  fti 
offertory  down  it  and  along  a  portion  of  the  wert, 
and  then  turned  up  the  middle  aisle,  ooUeoting  on  te 
north  side  of  it,  where  he  had  been  onable  to  ooDeet 
before  by  reason  of  the  defendants*  obstraction.  The  three 
defendants  then  came  up  to  the  top  of  the  centre  siafei 
and  there  they  remained  in  the  same  attitade  as  wbcs 
Mr.  Cope  had  been  originally  stopped  bv  them,  so  that  it 
was  impossible  for  him  to  pass.  They  did  not  physieel^ 
impede  him  there,  because  he  did  not  proeeed  op  the 
middle  aisle  from  the  west,  but  went  along  the  west  sole 
and  up  the  south  aisle,  collecting  the  offerings  of  ib» 
people  as  he  went,  till  he  joined  the  Bov.  Mr.  Hinder. 
Then  Mr.  Cope  and  Mr.  Hinder  together  went  up  to  the 
Communion  fable  with  the  offertory  they  had  coUeeted. 
Mr.  Barber  and  Dr.  Clark  then  followed  them  np  tfae 
church,  and  Mr.  Hobson  turned  down  the  centre  siile 
ajjrain  to  his  pew ;  he  had  not  a  collecting  box  or  aaf- 
thing  in  his  hand  at  any  particular  time.  Upon  croei- 
examination  by  the  defendants,  the  witness  said,  "  700"* 
(the  defendants)  "  have  collected  occasionaUy ;  yon  did 
not  strike  Mr.  Cope.  Tou  did  not  speak  to  him;  your 
attitude  was  defiant  and  menacing."  I  believe  the  bosM 
which  were  in  the  hands  of  Dr.  Clark  and  ICr.  Bsite 
were  given  up  to  the  Rev.  Mr.  Cocks.  I  know  nothinf  of 
my  own  knowledge  about  the  swearing  in  or  the  adouff- 
sion  of  the  rival  churchwardens,  not  having  been  prsMSt 
at  the  visitation.  No  churchwarden  other  than  yos  asd 
Mr.  Wallworth  have  acted  for  the  ohnreh  for  the  hd 
eighteen  months. 

Upon  the  same  hearing  John  Yinoentt  Chide 
Rivaz,  and  other  witneBses,  deposed  to  the  MM 

facts. 
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GonnBel  for  the  complainant  stated  he  had 
other  witnesses,  but  the  defendants  said  the^  did 
not  dispnte  the  ^acta,  bnt  wished  the  complainant 
to  be  pat  in  the  witness  box.  He  was  accordingly 
sworn,  bnt  asked  no  auestions  in  chief.  Upon 
croes-ezamination  by  tne  defendants,  the  com- 
plainant said  that  there  were  unfortunately  two 
sets  of  persons  claiming  to  be  churchwardens  of 
Wilmslow,  but  that  he  nad  never  recognised  the 
defendants  as  such;  that  they  had  on  several 
occasions  collected  the  alms,  but  that  he  had  pre- 
vented them  doing  so  on  more  than  one  occasion, 
for  sometimes  an  empty  box  would  be  brought. 
He  stated  that  he  was  a  priest  and  a  deacon.  On 
re-examination  he  stated  that  formal  notice  had 
been  given  in  the  church  that  the  clergy  would 
collect  the  offertory  for  church  expenses.  The 
defendants  had  written  a  letter  suggesting  a 
brawl  in  the  church.  The  complainant  admitted 
that  a  nrotest  had  been  made  against  the  validity 
of  the  aefendants*  appointment  as  churchwardens, 
bat  that  the  chancellor  had,  notwithstanding,  ad- 
ministered the  declaration  to  them,  and  that  they 
had  continuously  claimed  to  be  the  legal  church- 
irardens  of  Wilmslow. 

When  called  upon  for  their  defence,  the  de- 
fendant. Dr.  Clarke,  on  behalf  of  all  the  defendants, 
read  a  paper,  which  was  in  these  words — 

This  snmmonB  ohoreea  us  with  behaving  unlawfully  to 
the  Bev.  Mr.  Ck)pe  and  the  Bev.  Mr.  Hinder,  when  ad- 
xniniatering  Divine  Service  on  the  24th  Sept.  last,  in  the 
pariah  church  of  Wilmslow.  To  this  we  reply  first,  that 
we  did  nothing  unlawfully  on  that  dav.  We  say  and 
maintain  that  we  are  churchwardens  duly  and  legally 
■worn  in  on  two  occasions  before  the  archdeacon,  that 
we  alone  almost  have  acted  as  wardens  for  more  than 
eighteen  months,  and  that  the  clergy  have  allowed  us, 
even  during  this  dispute,  to  collect  the  alms  for  the  sick 
and  poor  unmolested.  That  on  this  particular  Sundav  the 
oifextory  was  for  the  enenses  of  tne  church,  which  we 
bad  not  refused  to  collect^  and  we  do  allow  that  act- 
ing as  wardens,  and  having  collected  our  parts  of 
lAie  ohnroh  we  did  stop  the  clergy  from  collecting 
it  over  again  because  it  had  been  complained  of,  but  we 
emphatically  denv  that  we  either  spoke  a  word,  lifted  a 
hand,  or  touched  them,  even  so  much  as  with  a  finger. 
The  money  we  had  collected  we  handed  over  to  them  at 
the  Communion  Table  in  the  usual  way.  Secondly,  we 
WB>j  and  maintiain  that  the  clergy  were  not  performing 
Divine  Service,  but  that  they  were  wandering  up  and 
down  the  church  collecting  money  for  a  secular  pur- 
pose. We  affirm  that  they  had  no  business  to  collect 
at  alL  That  it  is  a  lay  function  and  the  special 
and  ablsolute  duty  of  the  wardens  alone  and  we  hold 
tliat  it  would  be  just  as  scandalous  for  us  to  assume 
their  duties  as  for  them  to  assume  ours.  More- 
over, the  rubric  distinctly  commands  them  as  priests 
to  remain  at  the  Communion  Table  to  read  the  o£fertory 
eentences  and  receive  alms  from  tiiem  who  collect.  They 
were  in  a  part  of  the  church,  therefore,  where  they  had  no 
fadumess  to  be,  and  doing  something  they  had  no  busi- 
ness to  do — something,  indeed,  opposed  to  all  law,  to  all 
onstoms,  and  even  to  all  decency.  We  contend,  there- 
fore, ^at  on  both  these  pleas  we  acted  lawfullv  in  virtue 
and  right  of  our  office  as  churchwardens,  and  that  they 
were  wrong,  and  we  therefore  pray  the  court  to  dismiss 
the  charge  which  has  been  brought  against  us. 

The  Justices  upon  this  evidence  and  this  defence 
were  of  opinion  and  adjudged  that  it  was  the  duty 
of  the  churchwardens  to  collect  the  offertory,  and 
not  that  of  the  complainant,  and  consequently 
dismissed  the  summons,  but  stated  their  willing- 
ness to  grant  a  case  for  the  opinion  of  a  Superior 
Goort,  and  if  such  court  should  be  of  opinion  that 
upon  the  evidence  and  having  regard  to  the  true 
intent  and  meaning  of  the  statute,  they  ought  to 
h/Bwe  ooavicted  the  defendants,  or  any  one  or  more 
of  tbem,  they  were  of  opinion  that  in  such  case 


each  defendant,  or  such  one  or  more  should  be 
fined  20s.  and  costs.  The  question,  therefore,  for 
the  opinion  of  the  court  is  whether  upon  the  un- 
disputed evidence  above  set  forth,  ana  which  we 
find  to  be  true  in  fact,  and  having  regard  to  the 
position  and  claims  of  the  defendants  disclosed  on 
the  evidence,  an  offence  against  the  statute  23  &  24 
Vict.  c.  32,  s.  2  was  committed  by  them  in  the 
premises.  If  the  court  shall  be  of  opinion  that 
the  circumstances  stated  do  not  amount  to  an 
offence  against  that  statute,  the  dismissal  of  the 
said  summons  is  to  stand.  If  otherwise  the  defen- 
dants, or  such  of  them  as  aforesaid  are  to  stand 
convicted  accordingly,  and  to  pay  the  said  fine  of 
20s  each  and  costs. 

Manisty  (Edwards  with  him)  for  the  appellant . — 
The  clergyman  was  collectiug  the  alms  when  the 
churchwardens  interfered  with  him.  He  was 
doing  a  perfectly  legal  act  in  collecting  the  alms. 
The  rubric  says  that  while  the  sentences  are  being 
read  the  deacons,  churchwardens,  or  other  fit 
persons  appointed  for  that  purpose,  shall  collect 
the  alms,  and  reverently  bring  them  to  the  priest. 
[WiLLEs,  J. — ^What  is  the  meaning  of  the  deacons 
collecting  the  alms ;  does  it  mean  that  it  is  beneath 
the  dignity  of  a  priest  to  collect  the  alms  ?]  No, 
for  a  person  of  higher  degree  is  never  excluded, 
and  he  may  collect  himself,  and  if  he  may  collect 
himself  he  may  appoint  others  to  collect  for  him. 
[Keating,  J. — If  you  assume  the  rector  is  a  proper 
person  to  collect  you  are  assuming  the  whole 
question.]  Even  if  the  rector  had  not  a  strict 
legal  ri^ht  to  collect,  I  say  that  the  conduct 
of  the  churchwarden  was  indecent.  The  duties 
of  the  churchwardens  are  well  laid  down  in 
Hutchins  v.  Denziloe  and  Loveland  (I  Hag. 
Consist.  Cas.  170).  The  churchwardens  had  for- 
bade the  organ  to  pl&Y*  and  the  children 
to  sing  at  certain  parts  of  the  service  when  the 
clergyman  had  ordered  them  to  do  so.  Lord 
Stowell  said,  the  first  point  is  whether  the  church- 
wardens have  a  right  to  interfere  in  the  service  of 
the  church  P  as  if  that  interference  is  legal  in  anj 
case  it  is  so  in  the  present.  To  ascertain  this  it 
is  proper  to  consider  what  are  their  duties,  and  I 
conceive  that  originally  they  were  confined  to 
the  care  of*  the  ecclesiastical  property  of  the 
parish  over  which  they  exercise  a  discretionary 
power  for  specific  purposes.  In  all  other  respects 
it  is  an  ofiace  of  observation  and  complaint  but 
not  of  control  with  respect  to  divine  worship.  So 
it  is  laid  down  in  Ayliffe  (Parergon,  p.  170) 
and  in  the  canons  of  1571.  In  these  it  is  observed 
that  the  churchwardens  are  appointed  to  provide 
the  furniture  of  the  church,  the  bread  and  wine 
for  the  Holy  Sacrament,  the  surplice,  and  the  holy 
books,  but  it  is  the  minister  who  has  the  use.  In 
the  service  the  churchwardens  are  to  do  nothing 
but  collect  the  alms  at  the  offertory,  and  they  may 
refuse  the  admission  of  strange  preachers  into  the 
pulpit.  Again,  if  the  minister  introduces  any 
irregularity  into  the  service,  they  have  no  autho- 
rity to  interfere,  but  they  may  complain  to  the 
ordinary  of  his  conduct.  I  do  not  say  there  may 
not  be  cases  where  they  may  be  bound  to 
interpose;  in  such  cases  they  may  repress,  and 
ought  to  repress,  all  indecent  interruptions 
of  the  service  by  others,  and  are  the  most 
proper  persons  to  repress  them,  and  they  desert 
their  duty  if  they  do  not.  If  a  case  could  bo 
imagined  in  which  a  preacher  himself  was  guilty  of 
any  act  grossly  offensive,  I  wiUnotoa:^  \}c^*^&ssk 
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obnrchwardens,  and  even  private  persons,  might 
not  interpose  to  preserye  the  decorum  of  public 
worship.    Bnt  that  is  a  case  of  instant  and  over- 
bearing necessity  that  supersedes   all   ordinary 
rules.    In  cases  which  fall  short  of  such  singular* 
pressure,  and  can  await  the  remedy  of  a  proper 
legal  complaint,  that  is  the  only  mode  to  be  pur- 
sued by  a  churchwarden,  if  private  and  decent 
application  to  the  minister  himself  shall    have 
failed    in    preventing   what    he    deems    to    be 
the    repetition   of  an  irregularity.     [Willes,    J. 
— If   the    clergyman    introduced    howling    into 
the  church,  or  any  such  indecent  noise,  I  think 
the  churchwardens  might  turn  him  out.]    He  re- 
ferred to  Worth  V.  Terrinaton  (8  M.  &  W.  781). 
[Willes,  J. — I  am  glad  that  case  is  referred  to, 
because  it  gives  me  an  opportunity  of  publicly 
stating    that  the    reporter  misunderstood    Lord 
Wensleydale  in  that  case,  and  I  possess  a  letter  of 
his  in  which  he  says  that  he  never  said  what  is 
imputed  to  him,  and  in  his  own  copy  of  Meeson 
ana  Welsb^  there  is   a  note  in  the  margin   of 
that  page  m  his  own  hand,   "  I  never  said  so."] 
There  is  no  objection  to  the  clergyman  collecting 
alms,  and  there  is  no  authority  that  he  may  not. 
[Willes,  J. — If  the  churchwarden  was  a  notorious 
evil     liver     and     non-communicant,     could    the 
clergyman  appoint  some  one  else  to  collect  ?]     I 
should  say  so.    The  priest  collected  by  the  desire 
of  the  congregation.    [Keating,    J. — ^There  is    a 
case  in  Howitt  s  State  Trials,  vol.  10,  p.  88,  fol.  edit., 
where,  on  a  collection  for  charity,  the  clergyman 
collected  the  money,  and  he  was  indicted  at  the 
Bochester  Assizes  for  collecting  money  without 
authority;  but  Lord   Stowell  mentions  it  as  of 
little  authority.]    If  the  priest  was  not  performing 
the  service,  but  left  it  to  nis  curates,  would  he  be 
the  more  open  to  molestation?     He  referred  to 
Office  of  Judge  promoted  by  Ritchivgs  v.  Cordingley 
(L.  Rep.  3  Adm.  &  Eccl.  113). 

Mclntyre,  Q.C.  (with  whom  was  Coxon), — The 
question  is,  What  is  the  real  duty  of  the  church- 
warden ?  He  is  the  person  who  has  the  care  of  the 
furniture  of  the  church,  and  he  is  to  collect  the 
alms.  The  churchwardens  were,  therefore,  doing 
no  more  than  their  duty,  and  if  there  was  an  in- 
terference it  was  by  Mr.  Cope.  The  proper  vessel 
in  which  to  collect  the  alms  was  a  basm,  and  not  a 
bag,  and  it  is  admitted  that  Cope  considered  the 
churchwardens  the  proper  persons  to  collect.  Mr. 
Cope  was  not  then  celebrating  Divine  Service  or 
any  rite  or  office;  but  the  summons  describes 
him  as  doing  so,  and  by  the  Act  of  Parliament  under 
which  the  summons  was  taken  out  he  must  be  at 
the  time  celebrating  Divine  Service  qua  clergyman, 
and  celebrating  a  part  of  it  which  uo  one  except 
a  clergyman  can  take  a  part  in.  If  a  clergyman  as 
an  ordinary  person  was  at  church,  could  a  person 
who  molested  him  be  said  to  have  molested  a 
clergyman  celebrating  Divine  Service  ?  I  say  cer- 
tainly not,  he  must  be  absolutely  at  the  time 
engaged  in  the  service. 

Willes,  J. — The  question  is  whether  the  magis- 
trates rightly  dismissed  the  respondents  on  an 
information  by  the  appellants,  charging  that  they 
unlawfully  did  molest,  let,  disturb,  vex,  and 
trouble  Mr.  Cope,  then  celebrating  divine  service 
in  the  Church  of  England.  We  are  not  called 
upon  to  decide  whether  any  other  proceedings 
could  be  taken,  for,  as  they  are  laymen,  they  could 
not  be  proceeded  against  in  tne  Ecclesiastical 
Court,    The  2iid  section  of  the  23  &  24  Yict.  o.  32, 


says :  ''  Any  person  who  shall  be  gnflty  of  riotoaa, 
violent,  or  indecent  behaviour  in  any  cathedral 
church,  parish  or  district  church,  or  who  shall 
molest,  let,  disturb,  vex,  or  trouble,  or  by  any 
other  unlawful  means  disquiet  or  nuBnse  any 
preacher  duly  authorised  to  preach  therein,  or  any 
clergyman  m  holy  orders  ministering  or  oele- 
bratmg  any  sacrament  or  any  divine  service,  rite, 
or  6ffice  in  any  cathedral  ^urch  or  chapd,  or 
in  any  churchyard  or  burial  ground,  snail  on 
conviction  before  two  justices  of  ihe  peace 
be  liable  to  a  penalty  of  not  more  than  A.  for 
every  such  oftence,  or  may  be  committed 
to  prison  in  the  discretion  of  the  jusdoes.** 
It  is  a  remarkable  fact  that  the  Act  draws  a  dis- 
tinction between  a  clergyman  preaching  in  the 
church  and  the  priest  celebrating  divine  serrice, 
rite,  or  office.  In  the  case  of  preaching,  that  it  is 
said  to  be  not  strictlv  celebrating  a  nte  or  office 
shows  that  the  Legislature  meant  to  provide  for 
that  which  in  its  character  and  nature  is  meant  to 
be  done  by  a  clergyman  in  holy  orders.  Tlie 
clergyman  is  said  to  have  been  celebrating  divine 
service  when  he  was  molested,  then  being  a  der^- 
man  in  holy  orders  and  celebrating  divine  sonoe 
in  a  parish  church  of  the  Church  of  England. 
What  Mr.  Cope  was  doing  was  collecting  alms. 
The  clergyman,  when  walking  from  the  reading 
desk  to  the  communion  ti^le,  or  from  the  com- 
munion table  to  the  reading  desk,  is  doing  port  of 
his  duty,  and  he  is  to  be  protected  while  makiDg 
any  movement  in  celebrating  that  office.  But 
when  the  clergyman  is  engaged  in  doing  some- 
thing that  is  not  a  rite  or  office  within  the  meao- 
ing  of  the  statute  he  is  not  so  protected,  nor 
is  he  because  he  has  been  previously  celebrating 
some  rite  or  office  with  which  his  present  occu- 
pation has  nothing  to  do.  Observe  the  words 
"  ministering  or  celebrating  any  sacrament  or  any 
divine  service."  Now  take  the  substantive  words, 
"  rite  or  office ;"  I  take  it  these  words  would  not 
apply  to  a  collection  of  alms  if  a  churchwarden 
was  employed  in  collecting.  It  is  necessary  for  s 
priest  to  be  present  at  the  sacrament  of  the  LordV 
supper,  and  there  ought  to  be  one,  althonsh  it  is 
not  necessary  at  baptism.  Now,  was  the  oc^ectinff 
of  alms  a  rite  or  office  ministered  by  him  as  priest? 
If  the  rubric  imposed  on  the  clergyman  the  ooDec- 
tion  of  alms  I  should  have  thought  that  the 
words  *'  ministering  or  celebrating  might  be  so 
strained,  for  I  think  the  offering  of  alms  in 
charity  is  as  much  a  part  of  the  service  as  the 
prayers  that  are  offered  up,  but  we  can  find  no 
such  provisions  m  the  rubric  that  the  collec- 
tion of  alms  should  be  made  by  the  clergy. 
But  because  the  rubric  dues  not  impose  that  duty 
on  the  clergyman,  it  is  not  a  bit  the  less  a  part  of 
the  divine  service ;  for  I  do  not  consider  the  dirine 
service,  or  even  the  sacrament,  absolutely  requires 
a  priest  to  officiate.  There  is  no  doubt  that  bap- 
tisms may  be  administered  irregularly  but  effec- 
tually witnout  the  presence  ot  a  priest — by  a  lay 
man  or  perhaps  a  lay  woman.  This  was  not  part 
of  the  divine  service  where  the  interference  of 
a  priest  \^as  necessary,  for  the  rubric  clearly  ex- 
cludes the  idea  of  the  necessity  of  a  priest  for  socb 
purpose.  The  rubric  says,  *'  Whilst  these  sentences 
are  in  reading  the  deacons,  the  churchwardens,  or 
other  fit  person  appointed  for  that  purpose  shall 
receive  the  alms  for  the  poor,  and  other  dsfxytuiis 
of  the  people,  in  a  decent  basin  to  be  provided  b^ 
the  pansh  for  that  purpose  and  revcrtntly  hrqgifc 
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to  the  priest,  who  shall  humbly  present  and  place 
it  npon  the  holy  table."  From  this  I  infer  that 
the  rubric  considers  that  if    there  be  a  deacon 

§  resent  he  may  properly  collect  the  alms,  but  if  he 
oes  not  do  so  the  alms  are  to  be  collected  by  the 
churchwarden,  who,  although  he  be  an  eccle- 
siastical officer  in  law,  is  a  lay  person.  The 
rubric  goes  on  to  say,  "or  other  fit  person 
appoint^  for  that  purpose."  The  collection  is 
therefore  to  be  a  collection  by  a  person  of 
a  lower  order  than  a  priest.  We  are  called 
upon  to  inquire  who  is  to  appoint  such  other  fit 
person.  Looking  at  the  language  of  the  rubric, 
that  person  is  not  to  be  a  clergyman,  and  it 
is  clear  that  sect.  2  of  the  Act  would  not  apply  for 
the  protection  of  such  lay  person  or  ot  a  cnurch- 
_waraen,  although  for  a  deacon  it  may ;  but  that  we 
need  not  decide.  Originally  the  word  "curate" 
meant  priest  or  incumbent ;  "  deacon  "  is  used  with 
reference  to  a  person  in  a  lower  order.  It  is 
intended  by  the  rubric  that  the  proper  place  of  the 
priest  was  at  the  communion  table,  and  the  deacon 
must  go  round  and  receive  the  alms.  The  words 
"  other  fit  person  "  do  not  extend  to  persons  of  the 
higher  oroer.  In  general,  where  a  person  of  a 
lower  order  is  mentioned,  the  words  do  not  extend 
to  persons  of  a  higher  order  in  a  hierarchy.  There 
is  nothing  improper  in  a  priest  or  a  patriarch  if 
there  be  one,  collecting  the  alms ;  but  if  he  does 
80,  he  exercises  an  office  which  is  not  an  office 
where  the  clergyman  ministers  or  celebrates  any 
divine  service.  I  think  that  there  would  be  no 
offence  in  Mr.  Cope  collecting  the  alms,  only  it 
cannot  be  said  tnat  he  was  celebrating  divine 
service  at  the  time.  On  the  whole  the  magistrates 
were  right,  and  the  decision  must  be  affirmed. 

Keating,  J. — I  am  of  the  same  opinion.  The 
magistrates  were  right  in  their  refusal  to  convict 
the  respondents  on  this  information,  that  they  un- 
lawfully did  molest,  let,  disturb,  vex,  and  trouble 
the  said  Francis  Cope,  then  being  a  clergyman  in 
holy  orders  celebrating  divine  service  in  a  parish 
church  in  the  Church  of  England.  Now,  for  the  rea- 
sons already  given,  and  which  it  is  unnecessary  to 
repeat,  it  seems  to  me  plain  that  the  rubric  never 
contemplated  this  to  be  a  duty  to  be  discharged 
necessarily  by  the  clergyman ;  the  rubric  speaks 
of  three  persons  who  may  collect;  and  therefore, 
without  deciding  whether  a  priest  may  or  may 
not  collect,  it  is  clear  that,  while  Mr.  Cope  was 
taking  upon  himself  that  duty,  he  was  not  a  cler- 
gyman celebrating  divine  service.  The  decision  of 
the  magistrates  must  be  affirmed,  and  the  appeal 
dismissed.  Judgment  for  the  respondent. 

Attorneys  for  appellant,  Chester  and  Urquhart, 
for  Potter  and  Knight,  Manchester. 

Attorneys  for  respondent,  Stephens  and  Stephens, 
for  Parrot,  May,  ana  Sons,  Macclesfield. 
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June  11  and  July  6, 1872. 

Rb0.  V,  AsMHAGE  AND  Beatjmont  ( Justices  of  the 

West  Hiding). 

JBiutardy  order — Application  by  moiJier — Her  deaih 
htfore  summons  heard — Evidence — Cross-exami" 
naHon—7  ^  8  Vict.  c.  101. 

A  woman  having  been  delivered  of  a  bastard  chUd 
pertonaJhf  applied  for  and  procured  an  affiliation 

ICao.  0a3.— Vol.  VH. 


8umm>ons  to  the  pvialive  father,  under  7  and  8 
Vict,  c  101  (a),  but  disd  before  the  hearing  of  the 


case. 


Held  that  in  consequence  of  the  death  of  the  mother, 
no  valid  affiliation  order  could  be  made,  for  thai 
the  statute  required  her  to  give  evidence  on  oath  as 
to  tJie  paternity  of  the  child,  and,  by  so  doing,  to 
submit  herself  to  cross-examination. 

Bule  calling  on  the  defendants,  justices  of  the 
West  Biding  of  Yorkshire,  to  show  cause  why  a 
writ  of  certiorari  should  not  issue  to  bring  up  a  cer- 
tain bastardy  order  made  by  them,  to  be  ouashod. 

The  facts  were  as  follows:  On  the  23rd  Jan. 
1872,  a  woman  was  delivered  of  a  bastard  child. 
On  the  13th  Feb.  she  applied  in  person  to  Mr. 
Armitage,  one  of  the  defendant  justices,  for  an 
affiliation  summons  to  one  Brierley,  whom  she 
alleged  to  be  the  father  of  her  child.  The 
summons  was  granted,  and,  on  the  19th  Feb., 
served  upon  the  putative  father.  On  the  20th  Feb. 
the  motner  of  tne  child  died.  On  the  27th  Feb. 
the  case  came  on  to  be  heard.  An  attorney,  in- 
structed by  the  grandmother  of  the  child,  ap- 
peared to  support  tne  application  for  an  order  on 
the  father,  and  stated  that  the  mother  was  then 


(a)  7  &  8  Viot.  c.  101,  seot.  1,  enacts  that  from  and  after 
the  passing  of  the  Act  all  powers  for  obtaining  or  making 
an  order  upon  any  putative  father  for  the  maintenance  of 
a  bastard  child  shall  cease  and  determine  except  as  here- 
inafter provided. 

Sect.  2.  That  any  single  woman  who  may  be  with  child, 
or  who  may  be  delivered  of  a  bastard  child,  after  the 
passing  of  this  Act,  or  who  has  been  delivered  of  a 
bastard  child  within  the  period  of  six  calendar  months 
before  the  passing  of  this  Act,  may,  either  before  the 
birth,  or  at  any  time  within  twelve  months  from  the 
birth  c/l  such  child,  or  at  any  time  thereafter,  upon 
proof  that  the  man  alleged  to  be  the  father  of  such  child 
nas  within  the  twelve  months  next  after  the  birth  of  such 
c^d  paid  money  for  its  maintenance,  make  application 
to  anv  one  justice  of  the  peace  acting  for  the  petty  ses- 
sional division  of  the  county,  or  for  the  city,  boroagh,  or 
place  in  which  she  may  reside,  for  a  summons  to  be  served 
on  the  man  alleged  by  her  to  be  the  father  of  such  child  ; 
and  if  such  application  be  made  before  the  birth  of  the 
child  the  woman  shall  make  a  deoosition  upon  oath 
stating  who  is  the  father  of  such  child,  and  such  justice 
of  the  peace  shall  thereupon  issue  his  summons  to  the 
person  alleged  to  be  the  father  of  such  child  to  appear  at  a 
petty  session  to  be  holden  after  the  expiration  of  six 
days  at  least  for  the  petty  sessional  division,  city,  borough, 
or  other  place  in  which  such  justice  usually  acts. 

Sec.  3.  That  after  the  birth  of  such  bastard  child,  on 
the  appearance  of  the  person  so  summoned,  or  on  proof 
that  title  summons  wan  duly  served  on  such  person 
or  left  at  his  last  place  of  abode  six  days  at  least 
before  the  petty  session,  the  justices  in  such  petty 
session  shall  hesu^  the  evidence  of  such  woman,  and 
such  other  evidence  as  she  mav  produce,  and  shall 
also  hear  any  evidence  tendered  by  or  on  behalf  of 
the  person  alleged  to  be  the  father ;  and  if  the  evidence 
of  the  mother  be  corroborated  in  some  material  particular 
by  other  testimony,  to  the  satisfaction  of  the  said  justices, 
they  may  adjudge  the  man  to  be  the  putative  father  of 
such  bastard  child ;  and  they  may  also,  if  they  see  fit, 
having  regard  to  all  the  circumstajices  of  the  case,  pro- 
ceed to  make  an  order  on  the  putative  father  for  the 
payment  to  the  mother  of  the  bastard  child,  or  to  any 
person  who  may  be  appointed  to  have  the  custody  of 
such  child  under  the  provisions  of  this  Act,  of  a  sum  of 
money  weekly,  &c. ;  and  if  the  application  be  made 
before  the  birth  of  the  child,  or  within  two  calendar 
months  after  the  birth  of  the  child  such  weekly  sums 
may,  if  tiie  said  justices  think  fit,  be  calculated  from  the 
birth  of  the  child,  at  a  rate  not  exceeding  five  shillings 
per  week  for  the  first  six  weeks  after  the  birth  of  such 
child ;  and  in  other  cases  such  sum  shall  not  exceed  two 
shillings  and  sixpence  per  week  from  the  time  of  the 
making  of  the  application  ... 
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dead.  The  pntative  father  also  appeared  by  his 
attorney,  who  objected  that,  as  the  mother's  evi- 
dence was  not  to  be  had,  no  valid  order  ooold  be 
made.  The  justices  doubted ;  but  they  heard  such 
testimony  as  was  given  on  behalf  of  tne  applicant, 
and  made  the  oraer  in  question.  This  order 
was  bad  ex  facie;  but,  that  the  opinion  of  the 
Court  of  Queen's  Bench  might  be  obtained  as  to 
whether  any  valid  affiliation  order  oould,  on  the 
above  ^ts,  be  made,  it  was  assumed  that  the 
order  was  regular  in  point  of  form,  and  on  such 
assumption 

Woody  (Sir  John  Korslahe,  Q.C.,  with  him) 
showed  cause. — 7  &  8  Vict.  c.  101,  s.  3,  enacts  that 
any  single  woman  who  has  been  delivered  of  a 
bastard  child  may  make  an  application  to  justices. 
It  does  not  say  that  she,  and  she  alone,  must  do  so. 
But  if  such  application  be  made  before  the  birth 
of  the  child,  the  woman  shaU  make  adeposition  on 
oath  stating  who  is  the  father  of  such  child.  There 
is  a  change  of  phrase  where  an  oath  is  required. 
Then  sect.  3  is  quite  different :  "  the  justices  shall 
hear  the  evidence  of  such  woman,  ana  such  other 
evidence  as  she  may  produce."  Does  that  mean 
that  the  woman  is  a  competent  witness,  and  that 
the  justices  are  empowered  to  hear  her,  with 
corroborative  testimony  P  Or  does  it  mean  that 
no  one  else  will  be  a  competent  witness  unless  the 
woman's  evidence  is  first  heard  P  The  point  has 
never  been  raised  before,  and  no  case  is  to  be 
found  upon  it.  [Hanxen,  J. — You  do  not  contend 
that  if  she  died  before  taking  out  the  summons 
any  other  person  could  make  the  application  P] 
No ;  but  here  she  herself  had  applied.  ^Hannen, 
J. — The  Act  seems  only  to  contemplate  an  appli- 
cation by  the  woman.]  The  argument  that  the 
words  of  7  and  8  Vict.  c.  101,  s.  4,  simply  enjoin  the 
justices  to  hear  the  evidence  of  tne  mother  if 
offered,  and  do  not  make  her  testimony  necessary, 
is  supported  by  8  A  9  Vict.  c.  10,  "  An  Act  to 
make  certain  provisions  for  proceedings  in  bas- 
tardy," whereof  sect.  5,  after  reciting  the  first 
part  of  sect.  4  of  the  earlier  statute,  and  that 
doubts  had  been  raised  as  to  whether  the  mother 
could  be  heard  by  the  court  of  quarter  sessions  on 
appeal  by  the  father,  enacts,  *'  that  on  the  trial  of 
any  such  appeal  .  .  .  the  justices  .  .  .  sliaU  hear 
the  evidence  of  the  said  mother,  and  such  other 
evidence  as  she  may  produce."  Therefore  any 
decision  which  could  be  founded  on  those  words 
would  equally  apply  to  the  identical  ones  in  the 
former  enactment.  Clearly  the  death  of  the 
mother  after  an  order  made,  but  before  appeal, 
would  not  invalidate  the  order  by  reason  of  her 
evidence  being  wanting  at  the  quarter  sessions. 
Otherwise  the  man  might,  on  her  death  after  the 
making  of  the  order,  get  rid  of  the  order  by 
appealmg  if  time  allowed.  [Hannen,  J. — But  in 
case  of  an  appeal  there  would  already  have  been 
an  opportunity  of  cross-examining  her,  and  her 
evidence,  properly  sifted  by  cross-examination, 
would  have  been  obtained.  Quain,  J. — And 
she  being  dead,  her  evidence  ffiven  at  petty 
sessions  might  be  read  on  appeal.]  In  Beg.  v. 
The  Justices  of  Middlesex  (17  L.  J.  Ill,  M.  C.) 
it  was  held,  upon  sect.  6  of  8  &  9  Vict, 
c.  10,  that  the  mother  was  a  competent  wit- 
ness to  P^^e  that  she  had  due  notice  of 
appeal.  There  again  the  competency  of  the 
woman  to  give  evidence  is  the  question  con- 
sidered. "  Competent ;"  but  suppose  the  woman 
were   a   innatic,  incapable  of  testifying,   is  the 


father  of  her  child  to  escape  Uabilitj  on  thit 
account  P  The  words  are  nsed  in  the  Act  not  to 
insist  that  the  mother  shall  give  evidence,  but  to 
entitle  her  to  be  heard.  These  proceedings  are 
^tk»i-civil.  At  the  time  of  the  passing  oi  the 
statute  it  was  doubtful  whether  she  oould  be  hevd 
at  all.  So  the  justices  were  empowered  to  hew 
her,  but  must  have  corroboratiTe  testimony  to 
support  her.  [Quain,  J. — How  do  you  meet  the 
words  of  7  A  8  Vict,  c  101,  s.  4,  "and  if  the  en- 
dence  of  the  mother  be  corroborated  ...  to  the 
satisfaction  of  the  justices  P"  do  yon  interpdate 
words  such  as  *'  given  on  behalf  P]  In  Beg,  v. 
Justices  of  Buckinghamshire  (3  New  Sees.  Gas.  oOO; 
18  L.  J.,  M.  C.  113),  it  was  held  that  under  8  &  9 
Vict.  c.  10  the  woman  need  not  be  exaniined  on  the 
trial  of  an  appeal  u^ainst  an  order  in  bastardy,  but 
that,  if  she  be  tencfered  as  evidence,  she  must  be 
corroborated  in  some  material  particular  byother  tes- 
timony;  and  Erie,  J.  (inter  loq.)  said  (d.  505),  *"niere 
was  a  doubt  whether  the  evidence  of  tne  woman  was 
admissible ;  and  it  was  enacted  that,  if  she  oiScn 
herself,  she  shall  be  admitted  to  ffiye  evidenoe^ 
subject  to  this,  that,  if  they  do  hear  her  testimonj, 
it  must  be  corroborated  in  some  material  particokr. 
If  the  woman's  evidence  be  not  wantea,  the  tral 
will  go  on  as  in  any  other  case."  And  Wightman, 
J.,  delivering  the  judgment  of  the  court,  prepared 
by  the  former  learnt  judge,  said :  **  The  driec- 
tion  that  the  woman  was  not  examined  baore 
the  quarter  sessions  was  disposed  of  on  the 
argument."  [Hannsn,  J. — But  obso've  thegroond 
upon  which  Erie,  J.  founded  his  remark.  **  Here, 
when  judgment  had  been  given  on  the  point  as  to 
jurisdiction,  the  appellant  said  there  was  no  farther 
objection,  and  the  order  was  of  coarse  confirmed:" 
(see  18  L.  J.  116,  M.  C.)  He  meant  that  it  would 
have  been  an  idle  ceremony  to  put  in  the  eridenoe 
of  the  woman  when  the  point  raised  was  only  as  to 
the  iurisdiction.]  In  Beg,  v.  The  Justices  of  Leius' 
tershire  (19  L.  J.  209,  M.  C),  the  sessions  bad 
refused  to  hear  an  appeal  against  abastardy  order,  on 
the  ground  that  the  statute  had  not  been  comfdM 
with  by  sending  a  notice  by  post  to  the  residence 
of  the  woman  after  her  decease.  Paterson,  J. 
(inter  loq.)  said,  "  If  the  appeal  can  be  heard,  I  aa 
disposed  to  think  that  the  notice  is  sufficient;  bat 
can  the  appeal  now  be  heard,  as  the  statute  le- 
ouires  it  should  be?"  And  the  court  held  tiiat 
the  sessions  ought  to  have  heard  ihe  appeal 
[Quain  J. — Any  other  decision  would  have  beea 
perfectly  monstrous,  or  the  man  would  by  the 
death  of  the  woman  have  been  deprived  of  his 
opportunity  of  appealing.]  In  some  cases  the 
mother's  evidence  would  be  immaterial,  in  othos 
impossible  to  obtain.  For  example,  suppose  aatii- 
factory  independent  proof  of  admissions  by  the 
&ther  of  his  paternity,  or  suppose  tbe  mother  ii 
carried  awav  or  deserts  her  cnild.  Then,  is  the 
&ther  thereby  to  gain  an  exemption  from  lii^xhtj. 
and  the  parish  to  maintain  his  child  P 

Besley  in  support  of  the  role. — Formerly  the 
proceecun^  were  instituted  aminst  the  fatho*  oft 
Dastard  child  in  order  to  reimborse  the  parish,  tod 
not  to  cause  payments  to  be  made  to  the  mother 
for  its  maintenance.  By  4  db  5  Will  4,  o.  76,  s.  Ht 
the  mother  was  bound  to  niMnfAiii  such  child  «p 
to  a  certain  age,  and  sect.  72  enacted  that  uta 
such  child  becaune  ohargec^le  to  the  parish  tk 
overseers  might  apply  for  an  order  on  the jpotiitN* 
father,  and  the  section  went  on  to  diveot  iMt  *tfce 
court  to  which  sudi  i^pEoKtiaQ  shall  be 
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shall  proceed  to  hear  evidence  thereon,  and  if  it 
shall  be  satisfied,  after  hearing  both  parties,  that 
the  person  so  charged  is  really  and  in  truth  the 
&ther  of  such  child,  it  shall  make  such  order.  .  . 
Provided  alwavs  that  no  such  order  shall  be  made 
unless  the  evidence  of  the  mother  of  such  bastard 
child  shall  be  corroborated  in  some  material  parti- 
cular by  other  testimony  to  the  satisfaction  of  such 
court."  2  «fe  3  Vict.  c.  85  transfers  the  powers 
of  quarter  sessions  to  make  such  orders  to  special 
or  petty  sessions.  Bex  v.  Bavenstone  (5  T.  B.  373), 
ana  Re  Clayton  (3  East.  58)  are  the  only  authorities 
in  favour  of  the  argument  that  the  mother's 
evidence  is  not  needed;  but  they  were  decided 
before  the  Act  now  in  operation  was  passed. 
And  in  the  Qiteen  v.  Becui  (9  Ad.  &  E.  619), 
an  order  was  held  jto  be  bad  which  alleged 
that  the  sessions  heard  evidence  in  corroboration 
of  the  mother's  statement,  without  adding  that  the 
corroboration  was  in  some  material  particular. 
[QuAiN,  J. — That  does  not  help  your  argument 
much.  Suppose  a  clearly  provea  admission  of 
paternity  by  the  man,  would  an  order  then  be 
made  without  the  evidence  of  the  woman  P]  It  is 
not  necessary  to  go  so  far  as  to  argue  that  it 
would.  [Hannen,  J. — Might  not  a  man  be  con- 
victed of  rape  in  the  absence  of  the  woman  upon 
whom  he  is  alleged  to  have  committed  the  crime  ?] 
Probably,  for,  under  certain  circumstances,  full 
proof  of  the  offence  might  be  given  by  other  wit- 
nesses. The  mother  of  a  bastard  child  is  not 
punishable  under  the  Vagrant  Act  for  running 
away  and  leaving  her  child  chargeable :  (Beg.  v. 
Maude,  11  L.  J.  120  M.  C.)  Even  where  the  appli- 
cation being  made  before  the  birth  of  the  chila  is 
on  oaih,  under  7  A  8  Vict.  c.  101,  s.  2,  yet  sect.  6  of 
the  later  Act,  which  is  to  be  read  therewith,  provides 
that  it  shall  be  lawful  for  the  justices  at  the  petty 
session  to  adjourn  the  hearing  from  time  to  time 
ontil  the  woman  shall  be  able  to  attend.  [Hannen, 
J. — **  It  shall  be  lawful."  The  words  are  not  im- 
perative, and  only  aid  to  show  a  general  intention 
that  the  woman  shall  be  called  as  a  witness.]  If 
not  imperative,  they  would  be  uselessly  inserted. 
In  Hodges  v.  Bennett  it  seems  to  have  been  taken 
for  granted  that  the  evidence  of  the  mother  was 
essential,  although  the  case  turned  only  on  the 
point  as  to  the  necessity  of  her  testimony  given 
at  the  application  being  corroborated.  Then  this 
order  is  bad,  because  it  is  not  in  the  form  given  by 
the  schedule  to  8  &  9  Vict.  c.  60  (No.  8).  It  may 
not  be  necessary  to  follow  the  form  exactly,  but 
here  an  evasion  is  attempted  by  omitting  the  re- 
cital that  the  justices  have  heai:d  the  evidence  of 
sach  woman.  From  the  passing  of  the  Act  to  the 
present  time  no  like  order  has  been  made.  Beg,  v. 
JuHices  of  Buckinghamshire  (sup.)  turns  on  a  tech- 
nicality. 

Waddy,  in  reply,  referred  to  a  bastardy  order 
(temp.  Car.  2)  set  out  in  Beg.  v.  Eve  (1  Show. 
257)y  and  expressed  to  be  made  on  the  evidence  of 
persons  named  therein,  of  whom  the  mother  was 
not  one. 

Cur,  adv,  vuU, 

Hanvbh,  J.,  delivered  the  judgment  of  the 
ooort. — ^This  was  a  rule  for  a  certiorari  to  brine  up 
m  bastardy  order  of  justices  for  the  purpose  of  its 
being  quashed.  The  material  facts  are  these :  A 
bastwdchild  wtfs  bom  on  the  23rd  Jan.  1872.  On 
the  13th  Feb.  the  mother  made  application  to  a 
jnstioe  for  a  summons  against  the  alleged  fiither 

*     7  A  8  Vict.  c.  101,  s.  2.    On  the^h  Feb., 


and  before  the  hearing  of  the  summons,  the  mother 
died.  On  the  27th  the  summons  was  heard,  and  an 
order  made  against  the  alleged  father.  The  ques- 
tion we  have  to  determine  is  whether  the  order 
was  properly  made  without  the  evidence  of  the 
womau  herself.  This  depends  on  the  construction 
to  be  put  on  the  3rd  section  of  the  above-cited 
Act.  By  thai}  section  it  is  enacted  that  after  the 
birth  of  such  bastard  child,  on  the  appearance  of 
the  person  so  summoned,  the  justices  in  petty 
sessions  shall  hear  the  evidence  of  such  woman, 
and  such  other  evidence  as  she  may  produce, 
and,  if  the  evidence  of  the  mother  be  corro- 
borated in  some  material  particular  by  other 
testimony  to  the  satisfaction  of  the  justices, 
they  may  a^jndge  the  man  to  be  the  putative 
father  of  such  bastard  child.  It  was  contended,  in 
opposition  to  the  rule,  that  the  object  of  the  section 
was  merely  to  clear  up  doubts  as  to  the  admissi- 
bility of  the  evidence  of  the  mother,  and  that  it  did 
not  render  it  obligatory  that  such  evidence  should 
be  given  if  other  sufficient  proof  could  be  afforded, 
and  it  was  argued  that  this  construction  was  to  be 
adopted  rather  than  one  which  would  render  pro- 
ceeaings  in  bastardy  impossible,  not  only  in  case 
of  death  of  the  mother,  but  also  in  case  of  ber  being 
of  unsound  mind  or  otherwise  incapable  of  being  a 
witness.  We,  however,  are  of  opinion  that  tne 
statute  makes  it  necessary  that  the  mother  shall 
be  called  as  a  witness.  The  remedy  provided  is 
given  to  the  mother  only.  In  the  event  of  her 
death  without  having  made  an  application,  it  is 
clear  that  no  one  else  can  take  proceedings  against 
the  supposed  father.  It  was  to  be  expected, 
therefore,  that  in  the  event  of  the  death  of 
the  mother  before  the  hearing  of  the  sum- 
mons, proceedings  which  couM  not  in  that 
state  of  circumstances  have  been  instituted 
should  not  further  be  prosecuted.  But  we  are 
further  of  opinion  that  it  was  the  intention  of  the 
Legislature,  having  regard  to  the  peculiar  nature 
of  such  inquiries,  that  the  mother  should  support 
her  accusation  by  her  oath,  and  submit  herself  to 
cross-examination.  The  paternity  of  the  child  is  a 
fact  as  to  which  no  eviaence  can  be  satisfactory 
without  the  statement  of  the  mother,  and  the 
peculiar  language  of  the  statute,  requiring  that 
the  evidence  of  the  mother  shall  be  corroborated 
by  other  testimony,  cannot,  as  it  seems  to  us,  be 
given  reasonable  effect  to  without  holding  that  the 
mother  herself  must  be  a  witness  on  her  own 
behalf.  With  regard  to  the  instances  of  alleged 
hardships,  in  which  the  production  of  the  evidence 
of  the  mother  may  be  impracticable,  it  is  sufficient 
to  s^  that  these,  if  within  the  contemplation  of 
the  Legislature,  were  probably  deemed  to  be  of 
such  rare  occurrence  as  not  to  make  it  expedient 
to  make  an  exception  in  their  favour  from  the 
general  law  applicable  to  this  peculiar  class  of 
cases.  We  do  not  pronounce  any  opinion  upon 
the  effect  of  the  death  of  the  mother  after  the 
hearing  and  before  the  appeal.  That  would  un- 
doubtedly be  subject  to  consideration,  which  it  is 
not  necessary  to  enter  upon  in  this  case.  For 
these  reasons  we  think  that  the  rule  should  be 
made  absolute.  Bide  absolute. 
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Beported  by  H.  Lkigh,  Esqr.,  Barriit6r<At-law. 


June  24  and  25, 1872. 
Anthony  v,  the  Brecon  Markets  Company.    . 

Local  Act — Erection    of    slaughterhouse — Consent 

of  corporation — Licence  of  local  hoard. 
The  corporation  of  B.  was  also  the  local  hoard 
of  health  under  11  ^  12   Vict.  c.  63.     By  the 
Local  Government  Act,  which  is  to  he  read  with 
that  Act,  ths    clauses   of  10    ^  11    Vict,  c,   34 
(Towns Improvement  Act)  with  respect  to  slaughter- 
houses are  incorporated.     The  effect  of  ths  clauses 
as  vneorporcUed  w  to  provide  that  no  slaughter- 
house shall  he  erected  or  used  without  the  licence  of 
the  Board  of  Health.    By  the  B,  Market  Act, 
passed  suhsequently  to  the  Local  Government  Act 
for  the  hetter  m^anagement  of  the  property  of  the 
corporation  of  B.,  a  company  was  incorvorated, 
in  which  certain  property  of  the  corporation  was 
vested,   and  the  Act  provided  that  the  company, 
ujith  tlie  consent  of  the  corporation  in  tviriting 
under  the  hand  of  the  town  clerk,  m^ight  erect  arid 
maintain  slaughterhouses  in  the  horough.     The 
company  erected  a  slaughterhouse,  having  pre- 
viously ohtained  the  consent  of  the  corporation  in 
a  memorandum  of  a  resolution  under  the  hand 
of  the  clerk ;  hut  the  corporation,  adding  as  local 
hoard,  afterwards  refused  to  licence  the  slaughter- 
house. 
The  plaintiff,  to  whom  the  company  had  agreed  to 
demise    the    tolls    reeeivahle    under  the  Act  for 
slaughtering  caiUe  in  the    said  slaughterhouse, 
hrought  an  action  against  the  company  for  not 
making  a  good  title  to  the  tolls.     The  Court  of 
Exchequer  decided  that  the  consent  given  hy  the 
corporation  alio  intuitu  did  not  operate  as  a  con- 
sent hy  them  as  local  hoard  of  health,  and  that 
therefore  the  defendants  were  liahle.     On  appeal. 
Held,    reversing    the   judgment    helow,     that    the 
•  consent   given    under   sec.    65    of    the    Brecon 
Markets  Act  included  the  licetice  of  the   local 
hoard  required  hy  sec.  126  of  the  Towns  Improve- 
ment Act,  1847. 
Appeal  from  a  decision  of  the  Court  of  Exchequer 
making  absolute  a  rule  to  enter  a  verdict  for  the 
plaintm  in  an  action  brought  for  an  alleged  breach 
of  agreement  to  let  the  toUs  payable  by  the  Brecon 
Markets  Act,  1862. 

The  facts  of  the  case  will  be  found  in  the  report 
of  it  on  the  argument  of  the  rule  (15  L.  T.  Rep. 
N.  S.  665) ;  and  the  various  sections  of  Acts  of 
Parliament  bearing  upon  the  subject  examined 
in  the  Exchequer  Unamber  are  succinctly  stated  by 
Willes,  J.,  delivering  judgment  infra. 

The  point  in  dispute  was  whether  a  consent 
given  by  the  corporation  of  Brecon  under  25  &  26 
Vict.  cap.  clxxxvi.  to  erect  a  slaughterhouse  in 
respect  of  which  the  tolls  in  question  were  to  be 
taken,  was  given  by  them  merely  in  respect  of  their 
rights  under  the  above  private  Act,  or  whether 
it  also  amounted  to  a  licence  by  them  in  their 
capacity  of  the  Local  Board  of  Health  for  Brecon 
under  the  Towns  Improvement  Clauses  Act  1847, 
5?ect.  126 

DowdesweU,  Q.C.  (with  himG.  B.  Hughes)  for  the 
appellants. — The  question  is  whether  the  defendants 
had  a  good  title  to  let  the  tolls.  First,  the  consent 
given  by  the  corporation  iu  pursuance  of  sect.  65 
of  the  Brecon  Markets  Act,  1862  was  a  substitute 
for  the  licence  required  from  the  Local  Board  of 


Health.  Secondly,  if  not,  it  was  in  itself  a  good 
hcence.  He  referred  to  the  yarions  sectiaiiB  of  the 
different  Acts  of  Parliament  discussed  in  the  court 
below.  The  Legislature  considered  the  Towns  Im- 
provement Act  not  to  deal  with  matters  of  health, 
out  questions  respecting  the  safe^  and  conve» 
nience  of  erections ;  for  in  the  year  following  thai 
in  which  the  Act  received  the  Boyal  assent  the 
statute  relating  to  local  boards  of  health  wai 
passed,  which  operated  to  repeal  the  clanse  of  the 
former  Act  relied  on  contra.  It  would  be 
extraordinary  if  the  same  body  had  to  give 
a  double  consent — vis.,  one  assent  qud  cornoni- 
tion,  and  the  other  qud  local  board.  Sect.  65  of 
the  Brecon  Market  Act  proTides  eyery  required 
security.  Under  the  Towns  Improyement  AfdL, 
8.  126,  no  licence  to  use  ds  needed  if  there  be 
a  hcence  to  erect  the  slaughterhouses.  The  Ad 
contemplates  offences  which  may  be  committed  in 
unregistered  slaughterhouses.  "  The  role  as  kid 
down  by  Sir  Orluido  Bridgman  is,  that  '  the  law 
will  not  allow  the  exposition  to  revoke  or  alter  bj 
construction  of  general  words  anj  partknkr 
statute,  where  the  words  may  have  their  poper 
operation  without  it : ' "  (per  Montague  Smith,  J., 
in  Conservators  of  the  Thames  v.  HaU,  18  L.  T. 
Bep.  N.  S.  361;  L.  Bep.  3  C.  P.  42L)  And 
wherever  there  is  a  particular  proyision  imposiiig 
one  penalty,  and  an  Act  passed  snbeeaaenth 
impoEiing  another,  the  latter  Act  will  be  aeemed 
to  be  a  repeal  of  the  former,  as  in  Bex  y.  Cotor 
(4  Burr.  2026)  and  Bex  y.  Davis  (1  Leach  Gr. 
Gas.  271),  a  doctrine  quite  borne  out  by  Bsg.j, 
Champneys  (24  L.  T.  Bep.  N.  S.  181)  by  the 
observation  of  Bovill,  C.  J.,  who  says  (p.  394): 
"  It  is  a  fundamental  rule  in  the  constme- 
tion  of  statutes  that  a  subsequent  statute  in 
general  terms  is  not  to  be  construed  to  repeil 
a  previous  particular  statute,  unless  there  are 
express  words  to  indicate  that  such  was  the  inten- 
tion, or  unless  such  an  intention  appears  by  neoee- 
sary  imphcation ;  we  had  occasion  to  consider 
that  matter  in  the  case  of  Thorpe  y.  Adamst**  in  the 
same  volume,  at  p.  120,  where  Willes,  J.  poinli 
out  the  distinction  between  an  express  repeal  of  a 
local  Act  and  a  general  provision  in  a  sabseonal 
pubHc  Act  inconsistent  with  the  terms  of  the 
earlier  one.  [Willes,  J. — I  only  laid  down  there  the 
geneTslrvLletha,tgeneraliaspeci(iUhusnon  derogmi 
— part  of  the  acrobatism  of  students.]  See  aboper 
Lord  Campbell,  C.  J.  in  MitcheU  y.  Bro%on  {IxLk 
E.  267).  Here  is  a  subsequent  statute  tiiat  gires 
authority  to  a  corporate  body  to  erect  slauf^teT' 
houses  in  a  particular  manner,  and  supersedes  and 
renders  unnecessary  the  consent  or  ticenoe  to  do 
so  which  was  previously  required  by  the  stafcnle 
21  &  22  Yict.  c.  98;  for  it  would  be  strainiBg 
language  if,  when  the  Legislature  has  said  thil 
persons  may  do  a  particular  act  in  a  particolir 
way  on  a  certain  spot,  subject  to  prescribed 
regulations,  a  local  board  could  control  ^at,  and 
say,  "  You  shall  not  do  that  on  that  spot,  although 
it  is  a  place  designated  by  your  special  Act* 
Next,  the  consent  of  the  local  board  is  the  eaJDe 
as  the  consent  of  the  corporation.  {Pedder  y.  fin 
Mayor,  &c.,  of  Preston,  6  L.  T.  Rep.  N.  S.  540;  » 
L.  S.  291  C.  P.)  [WiLLBs,  J.— There  an  aoooral 
of  the  corporation  generally  was  set  off  aflaiiMl  i* 
account  of  the  corporation  aa  a*  local  bowd  cf 
health.]  Precisely  so;  and  the  same jpiJBd|iB 
appears  in  Notoell  y.  Ifayor,  Ac,  <gf  IrbrmtW 
9  Ex.,  expressed  per  PbUock,  C3.,  afc  p.  4M.  'Ott 
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licence  was  good.  Sect.  76  authorised  the  taking 
of  the  tolls.  By  sect.  81  the  tolls  are  granted  to 
the  companj^.  Sect.  82  gives  power  to  let  the 
market.  It  is  let  to  the  plaintiffs,  who  say,  *'  We 
are  entitled  to  maintain  an  action  against  you  for 
letting  the  tolls  because  you  have  not  obtained 
a  licence  to  erect  this  slaughterhouse."  The 
only  penalty  is  imposed  on  the  person  rising  the 
slaughterhouse. 

Oiffard,  Q.C.  (with  him  Bees),  for  the  respond- 
ents.— There  must  be  a  licence  for  the  slaughter- 
house and  use  of  it  under  the  Towns  Improvement 
Act,  and  there  not  being  a  licence,  the  plaintiff  is 
entitled  to  the  damages  foimd  by  the  jury,  and  it  is 
not  open  for  the  other  side  to  contend  there  was  no 
proof  of  the  breach  relied  on  at  the  trial.  The 
only  point  is  whether  the  building  erected  by  the 
defendants,  which  they  purported  to  let,  was  a 
daughterhouse  in  which  tolls  could  be  lawf  ull  v  levied 
or  not.  The  Acts  relied  on  for  the  appellants  have  re- 
ference to  totally  different  objects.  The  Markets 
and  Fairs  Clauses  Act  is  for  the  purpose  of  allow- 
ing trading  companies  to  obtain  the  franchise  of 
hcuding  a  market,  and  to  enable  them  to  trade  as 
private  companies,  and  the  sections  which  have 
Deen  referrea  to  in  support  of  the  plaintiff^s  case 
are  provisions  enablingthem  to  manage  their  own 
property  effectively.  Then  the  bulk  of  the  sections 
m  the  Towns  Improvement  Act  relate  to  the 
public  health  (sects.  126, 127, 128,  and  129),  provid- 
ing for  the  licensing,  registration,  and  regulation 
of  slaughterhouses.  But  the  Local  Government 
Act  in  effect  repeals  all  the  provisions  having  re- 
ference to  slaughterhouses.  The  Brecon  Act  is 
bot  a  local  Act,  and  expresses  merely  a  contract 
between  the  vendors  and  vendees  of  property, 
flanctioned  indeed,  but  not  devised,  by  the  Legis- 
lature. The  consent  of  the  corporation  was  appued 
for  and  given,  but  the  local  ooard,  who  have  to 
look  after  the  general  health,  refused  their  licence. 
[B&ETT,  J. — Could  the  Legislature  have  meant  that 
they  in  one  capacity  should  allow  a  person  to 
expend  money  in  building,  and  then  in  another 
capacity  refuse  to  license  its  erection  P]  There  are 
caaes  going  so  far.  [Willes,  J.,  intimated  that  it 
was  unnecessary  to  cite  them.]  The  Towns  Im- 
provement Act  is  not  generally  applicable  to  all 
boroughs.  [Blackbubn,  J. — ISo,  only  to  those  in 
^Hiich  it  is  adopted,  and  doubtless  the  Legislature 
in  passing  the  Brecon  Act  were  aware  that  the 
Towns  Improvement  Act  had  been  adopted  in 
Brecon.]    The  judgment  below  was  right. 

DowdesweU,  Q.C.,  in  reply. 

Cur.  adv.  vuU. 

Jan.  24 — ^Willes,  J. — ^This  was  an  action  brought 
t^  tiie  plaintiff  Anthony  against  the  Brecon 
llarkets  Company  stating  that  they  had  demised 
to  him,  amongst  other  things,  the  tolls  of  a  new 
slaughterhouse,  and  the  dedaration  showed,  as  a 
breach  of  the  contract  of  letting  the  slaughter- 
hooae,  that  they  had  not  at  any  time  during  the 
period  of  the  c(emise  any  right  or  title  to  let  to 
arm  to  the  plaintiff  the  tolls  of  the  slaughter- 
house, or  any  part  thereof  It  appeared  at  the 
taial  that  the  defendants  had  erected  a  slaughter- 
house, and  had  done  so  under  the  licence  and 
oonsent  of  the  corporation  of  Brecon.  On  the 
14di  Ma^  1863,  previously  to  its  erection,  the 
oonsent  in  writing  of  the  corporation  was  ob- 
tainiMl,  purporting  to  be  under  sect.  65  of  the 
Breocm  Markets  Act  1862.  The  document  having 
lost»  evidence  was  given  of  its  contents, 


and  it  appeared  to  have  been  in  form  of  a  reso- 
lution of  the  town  council,  signed  bv  the  town 
clerk,  giving  permission  to  tne  defendants  to 
provide  and  maintain  a  slaughterhouse  under 
sect.  65  of  the  Brecon  Markets  Act;  not  to 
maintain  any  particular  slaughterhouse."  The  con- 
tention on  the  part  of  the  plaintiff  was  that  that 
was  insufficient  licence  to  erect  a  slaughterhouse, 
and  he  insisted  that  there  ought  to  have  been  a 
licence  pursuant  to  sect.  125  and  the  following 
sections  of  the  Towns  Improvement  Act  1847,  ana 
he  complained  that  by  reason  of  the  want  of  such 
licence  the  inspector  of  the  Board  of  Health  inter- 
fered with  slaughtering,  and  prevented  him 
earning  the  tolls  of  the  slaughterhouse.  The 
interference  of  the  inspector  went  for  nothing 
unless  a  licence  was  necessary  under  10  &  11  Yict. 
c.  34,  and  the  question  arising  for  this  court  is 
whether  consent  of  the  corporation,  under  sect.  65 
of  the  Brecon  Markets  Act,  stood  in  the  place  of 
and  included  a  licence  under  the  Towns  Improve- 
ment Act.  The  Court  of  Exchequer  thought  it 
did  not,  and  founded  their  opinion  on  the  notion 
that  the  application  made  to  the  corporation  was 
in  the  express  terms  under  the  65th  section  of  the 
Brecon  Markets  Act,  and  was  granted  by  the  cor- 
poration intending  to  act  under  that  65tn  section, 
and,  intending  to  act  on  that  power  only,  they 
could  not  be  deemed  to  have  meant  to  act  under 
the  125th  and  126th  sections  of  the  Towns  Improve- 
ment Act;  that  their  intention  was  to  be  taken 
into  consideration ;  that  the  consent  was  only  in 
exercise  of  the  power  given  under  the  local  Act, 
and  not  in  exercise  of  the  power  given  under  the 
public  Act;  and  the  special  ground  of  the  judgment 
was  stated  by  the  Lord  Chief  Baron  to  be  that  the 
65th  section  of  the  Brecon  Act  had  no  intention  to 
protect  the  public  health,  bat  was  only  introduced 
with  respect  to  the  claims  of  the  Brecon  Markets 
Company  and  the  corporation  on  one  another, 
and  that  still  the  power  of  the  corporation  under 
the  public  Act  remained  to  be  exercised.  It  is 
necessary  to  consider  how  these  Acts  of  Parlia- 
ment ran  in  point  of  time,  and  in  the  first  place 
to  deal  with  the  local  Act  and  its  effect,  and  then 
to  see  what  operation  the  public  Act  has  upon  it. 
It  seems  the  corporation  of  Brecon,  one  of  the 
most  ancient  in  the  kingdom,  had  got  a  right  to 
various  tolls  for  a  fair  or  market,  and  it  was 
thought  advisable  that  power  should  be  given  of 
providing  a  slaughterhouse  for  the  town,  and  1  &  2 
Vict.  c.  12  was  passed,  which  gave  the  corporation 
power  to  provide  slaughterhouses  in  the  borough, 
and  also  gave  them  power  to  provide  a  market 
hoase  in  their  borougn,  in  exercise  of  their  old 
right  of  market.  They  had  before  that  provided 
a  market  house  but  not  a  slaughterhouse.  They 
had  become  indebted  to  a  great  number  of  persons, 
and  it  was  supposed  that  the  tolls  had  not  been 

Eroperly  collected,  and  would  be  better  collected 
y  constituting  a  new  company  or  corporation  to 
collect  them.  Accordingly,  by  25  &  26  Vict.  c. 
clxxvvi.,  the  Brecon  Markets  Company  was  formed  of 
the  creditors  of  the  corporation,  and  by  the  recitals 
therein  it  is  stated  that  it  was  expedient  that  parts 
of  the  estate  of  the  corporation  should  be  vested  in 
certain  members  of  the  company,  and  provisions 
made  for  the  discharge  of  tne  debts  of  the  cor- 
poration. And  further,  that  it  was  expedient  to 
repeal  the  1  Yict.  c.  xii.,  and  make  other  provisions 
with  respect  to  the  markets  and  fairs,  and  that  it 
was  expedient  that  the  company  should  be  antho- 
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rised  to  provide  a  new  market  place  in  the  borough, 
to  acquire  a  building  for  the  purpose,  and  to  re- 
move the  cattle  market.      Sect.    4  incorporated 
various  Acts  of  Parliament,  including  the  Markets 
and  Fairs  Act,  but  not  the  Towns  Improvement 
Act,  1847.     Provisions  are  made  for  the  manage- 
ment of  the  company,  for  making  payment  to  the 
corporation,  and  for  the  application  of  the  tolls  to 
be  received.    The  latter  provision  is  to  be  found  in 
sect.  47.    The  tolls  are  to  be  applied  to  pay  the 
debts  of  the  corporation.    By  sect.  64  the  company 
are  to  make,  provide,  and  maintain  a  proper  and 
sufficient  place  for  holding  a  cattle  market,  and  all 
such  proper  conveniences  as  they  should  think  fit. 
That  gives  an  absolute  power  to  make  a  market. 
The  corporation  is  given  control  over  it.    The 
next,  sect.  65,  is  differently  framed,    and  enacts 
that  "  the  company  from  time  to  time,  if  and  when 
they  think  fit,  and  with,  but  not  without,  the  con- 
sent of  the  corporation,  testified  by  writing  under 
the  hand  of  the  mayor  or  town  clerk,  may  provide 
and  maintain  slaughterhouses  proper  and  sufficient 
for  the  slaughtering  of  cattle  for  the  supply  of  the 
borough  and  its  neighbourhood,  upon  such  sites 
as  they  think   expedient ;   but  if  any  slaughter- 
houses be  provided,  they  shall  be  provided  as  near 
as  conveniently  may  be  to  the  cattle  market-place 
provided  under  this  Act,  and  the  slaughterhouses  as 
provided  shall  be  deemed  part  of  that  market-place. 
The  only  other  sections  in  the  Act  to  which  it  is 
necessary  to  refer  are    the    75th  section,  which 
gives  power  to  the  company  to   take  tolls   for 
slaughtering,  and  the  85th  section,  authorising  the 
inspector  of  the  company  to  enter  into  and  inspect 
any  building  or  place  used  for  slaughtering  cattle 
so  as  to  keep  up  a  monopoly,  and  sect.  86,  by  which 
the  company  are  given  control  over  the  erection 
of  slaughterhouses.      Under  that  Act  application 
was  made  to  the  corporation,  and  consent  given  by 
the  town  council  and  signed  by  the  town  clerk  ac- 
cording to  the  provisions  of  sect.  65.    Pursuant  to 
that  consent,  the  slaughterhouse  was  made.  Every- 
thing up  to  that  point  appears  to  be  regular,  and 
it  is  in  consequence  of  the  operation  of  the  Public 
Act  that  the  present  difficulty  arises.    It  is  to  be 
observed  that  this  analysis  of  the  25  &  26  Yict.  c. 
clxxxvi.,  clearly  shows  that  the  consent  of  the  corpo- 
ration under  sect.  65  had  something  more  than  the 
interest  of  the  debtors  in  its  regard.    The  pay- 
ment of   the  debts  was  provided   for   by  other 
sections.    The  power  to  erect  a  market-house  was 
given  absolutely  without  any  such  consent  at  all, 
and  it  is  with    respect    to  the   erection  of   the 
slaughterhouse  that  the  consent  is  required.    And 
for  an  obvious  reason,  because  the  slaughterhouse 
might  become  a  nuisance,  and  the  corporation, 
having  charge  of  the  inhabitants  of  the  borough 
for  their  welfare,  were  entrusted  with  power  to 
consent   to  or  dissent    from    the  erection    of  a 
slaughterhouse.     On  that  point,  without  looking 
to   tne   Public   Act,  it   is   difficult  to  follow  the 
reasoning  of  the  Court  of  Excheciuer  when  they 
say  that  the  consent  of  the  corporation  had  nothing 
to  do  with  public  parjwses.  It  is  certainly  difficult 
to  consider  the  consent  under  sect.  65  given  other- 
wise  than  with  a   view  to   those   consequences. 
Now,  it  is  necessary  to  turn  to  the  public  Act  for 
the  purpose  of  tracing  the  power  which  the  cor- 
poration had  to  give  a  licence  for  the  erection  of  a 
slaughterhouse  apart    from    the    privileges    con- 
tained   in  the    25   &   26  Vict.   c.   clxxxvi. ;    and 
here  we  must  begin  with  the  session  of  Parliament 


in  1847.  In  this  session  two  Acts  were  passed 
relating  to  slaughterhouses.  One,  the  10  &  11 
Yict.  c.  14,  called  the  Markets  and  Fairs  Act, 
1847,  and  in  the  17th  and  following  sectkms 
thereof,  up  to  and  including  sect.  20,  provisions  sre 
contained  for  the  erection  of  slanghterhonses.  To 
these  provisions  it  is  unnecessary  to  refer  more 
particularly,  except  in  reviewing  the  histoiy  of 
the  law  giving  a  power  to  erect  slaoghterfaouses 
under  this  Act  or  the  special  Act.  The  ocher 
statute  of  the  same  year  relating  to  slanghteriioiisoB 
is  the  10  <&  11  Yict.  c.  34,  by  which,  in  sects.  125  to 
131  inclusive,  various  powers  are  given  as  to 
slaughterhouses  to  commissioners  appointed  onder 
the  statute.  It  is  called  the  Towns  Improvement 
Act.  By  sect.  125  "  the  commissioners  may  license 
such  slaughterhouses  and  knackers*  yards  as  they 
from  time  to  time  think  proper  for  slaaghtering 
cattle  within  the  limits  of  the  special  Act.'  Then 
sect.  126  enacts  that  "no  place  shall  be  used  or 
occupied  as  a  slaug[hterhouse  or  knacker's  yard 
within  the  said  Hmits  which  was  not  in  such  use 
or  occupation  at  the  time  of  the  passing  of  the 
special  Act,  and  has  so  continaed  ever  since,  nnksi 
and  until  a  licence  for  the  erection  thereof,  or  for 
the  use  and  occupation  thereof  as  a  slaughter- 
house or  knacker's  yard,  has  been  obtained  firom 
the  commissioners.  There  the  Legislatort  ii 
speaking  of  future  slaughterhouses,  and  omitting 
those  previously  erected.  What  is  that  liomoe 
to  be  for  ?  It  has  hardly  been  even  wuggcMied  tbtt 
there  was  to  be  a  separate  licence  for  the  erectiaB 
of  a  slaughterhouse,  and  a  subsequent  licence  for 
the  use  when  erected.  That  might  be  a  possibk 
construction  of  the  enactment,  but  it  would  prM- 
tically  be  such  a  subtle  and  refined  constroctioo, 
preventing  people  spending  their,  money  ob 
slaughterhouses,  that  it  is  one  which  ought  not  to 
be  adopted.  I  think  the  true  meaning  of  that  nai 
that  a  licence  to  erect  a  slaughterhouse  mesu 
prima  facie  to  erect  a  slaughterhouse  tr^i-c^sftsfl 
he  used  as  a  slaughterhouse^  and  not  that  there 
should  be  two  separate  licences,  one  for  the  erec- 
tion, and  another  for  the  use.  True,  in  two  sob* 
sequent  sections  the  abuse  of  the  slaughterhouse 
may  lead  to  its  suspension  or  its  abolition*  and 
perhaps  then  the  hoence  for  the  use  may  ooese 
mto  play  separatelv.  But  a  licence  given  for  the 
erection  of  a  slaughterhouse  means  a  licence  for  a 
house  to  be  used  as  a  slaughterhouse.  The  126th 
section  of  the  public  Act,  compared  with  sect  25 
of  the  Brecon  Markets  Act,  shows  that.  Thit 
statute  was  followed  by  another,  which  made  the 
corporation  commissioners,  substituting  them  for 
the  commissioners  under  10  and  11  vict.o.3i 
That  later  statute  was  21  and  22  Yict.  c.  98kknoirB 
as  the  Local  Grovernment  Act,  1858,  an  Act  wfaieh 
is  to  be  classed  in  the  same  category  with  the 
Acts  relating  to  public  health,  and  it  refers  to  them 
in  terms  unnecessary  now  to  dwell  upon.  By  sed 
34  of  that  Act  the  duty  of  carrying  into  execntkv 
the  Act  is  to  be  vested  in  a  local  board,  consisting 
(1)  in  corporate  boroughs  of  the  mayor,  aldenncB. 
and  burgesses,  acting  by  the  council.  The  to«i 
council  is  the  proper  board,  and  therefore  it  nas 
that  I  observea  that  the  consent  given  was  not  s 
mere  formal  consent  by  the  corporationt  bat  a 
consent  by  the  very  council  which,  under  the 
21  &  22  Yict.  c.  98,  8.  24^  is  conatitated  the  foeal 
board.  Then  by  sect  45  the  provisionB  oi  "  Ae 
Towns  Improvement  ClaoBes  Ai(Stl847»'*  willi.i«iMt 
to  the  follo?nng  matters,  aheU  be  ii 
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with  this  Act,  and  one  of  those  matters  is  (7)  with 
respect  to  slaughter-houses.    Therefore,  looking 
into  the  history  of  the  licence  to  erect  slaughter- 
hoases  nnder  the  public  Act,  it  is  found  that,  at 
the  time  when  the  25  &  26  Vict,  passed,  the  proper 
persons  to  give  Hcence  for  the  erection  and  use  of 
a  slaughterhouse  were  the  corporation,  acting  by 
the  council ;  and  on  turning  bacK  to  sect.  65  of  the 
local  Act,  on  which  our  judgment  must  be  given, 
this  comes  under   contemplation,  viz.,   that  the 
oorporation  act  first  in  the  ordinary  way  by  con- 
senting.    Sect.  65  says,  **  with  the  consent  of  the 
oorporation,"  and  in  fact  that  was  acted  on  by  the 
council  giving  the  consent.    You  have  the  same 
persons  giving  the  consent,  the  same  persons  to 
receive  the  consent,  and  you  have  the  thing  con- 
sented to  be  licensed  the  same.    The  language  is 
somewhat  different,  but  the  effect  of  that  language 
is  precisely  the  same,  because  the  language  of  the 
Towns  Improvement  Act,  s.  126,  is  "  licence  to 
erect  and  use,"  whereas  the  language  of  sect.  65 
of  the  Brecon  Act,  is  "  consent  to  provide  and  main- 
tain" a  slaughter-house.    The  aonors,  therefore, 
are  the  same,  the  effects  of  the  licence  are  the 
same,  the  language  is  the  same,  the  donees  the 
same,  and  the  objject,  as  already  observed,  for 
which  the  corporation  must  have  been  intended  to 
give  consent  under  sect.  65  the  same  (because  if 
no  other  object  is  suggested  the  natural  object  is 
naturally    presumed),    viz.,    the    preservation  of 
public  health  and  convenience.    It  seems  there- 
tore    to    result    necessarily    from    the    compari- 
son of  the  two  sections,  on  what  has  been  done 
under  sect.  64,  that  the  consent  under  that  sec- 
tion did  include  a  Ucence  under  sect.  126.    Now, 
the  way  in  which  the  question  was  reserved  at  the 
trial  ought  to  be  regarded.    The  question  was 
whether  there  ought  not  to  have  been  a  licence  of 
the  corporation  as  local  board,  and  it  would  pro- 
bably be  inconvenient  that  we  should  go  into  the 
thira  point  made  by  Mr.  Dowdeswell,  for  that  was 
rather   raised    by    his   ingenuity   than    actually 
reserved.   But,  looking  at  that  question,  it  appears 
that  the  consent  under  sect.  65  is  a  licence  under 
sect.  126.  Whether  by  the  provision  as  to  the  use  of 
^e  slaughterhouse  under  sect.  129  in  this  Act, 
the  Brecon  Company  are  entrusted  with  the  privi- 
leges of  managing  this  slaughterhouse,  or  whether 
they  are  to  fall  under  the  supervision  of  the  cor- 
poration, are  questions  on  which  it  is  unnecessary 
to  give  an  opinion.  It  would  be  desirable  that  they 
should  do  so.    It  appears  that  the  company  have 
been  recognised  by  25  &  26  Vict.  c.  clxxxvi.,  as  per- 
sons entrusted  in  the  welfare  of  the  borough  by 
Parliament.  Very  likely  the  conduct  of  the  market 
will  be  such  as  that  no  one  in  the  borough  would 
like  to  interfere.    We  think  the  market  may  be  so 
used,  and  that  the  judgment  of  the  Exchequer 
most  be  reversed. 

Blackburn,  J. — I  agree  in  the  result  of  my 
brother  Willes's  judgment,  and  only  add  these 
lew  words  to  express  distinctly  that  we  do  not 
decide  one  point  which  is  of  very  considerable  im- 
portance. The  result  of  the  conflict  of  Acts  is 
that  where  there  is  a  borough  in  which  the  Towns 
Improvement  Act  is  adopted,  no  new  slaughter- 
hoose  can  be  set  up  without  a  licence  to  ered)  and 
use  granted  by  tne  local  board,  acting  b^  the 
town  ootmoil,  and  subject  to  the  many  provisions 
mentioned  in  the  129th  section,  in  which  the  right 
to  use  a  new  slaughterhouse  is  on  abuse  taken 
Vow  when  there  is  a  borough  in  which  that 


Act  has  not  been  adopted,  and  in  consequence 
persons  are  permitted  to  have  a  market,  and  in 
the  local  Act  there  is  a  clause  requiring  them  to 
have  a  licence,  that  incorporates  the  Markets  and 
Fairs  Clauses  Act  and  gives  a  market  place ;  and 
it  is  a  question  of  general  importance  wnether  the 
board  authorised  under  the  Market  Act  to  erect 
and  use  a  slaughterhouse  of  this  sort  are  to  any 
and  to  what  extent  under  the  control  of  the  local 
government  board.  I  am  anxious  to  point  out 
that  we  do  not  decide  that.  I  think  that  the 
licence  given  by  the  corporation,  who  are  the  local 
board,  is  to  all  intents  and  purposes  a  licence  to 
erect  and  use,  and  therefore,  either  way,  the  judg- 
ment should  be  reversed. 

Keating,  J. — I  am  of  the  same  opinion.  I  con- 
cur with  my  brother  Willes,  and  for  the  reasons 
he  has  given. 

MsLLOK,  Lush,  and  Brett,  J  J.,  also  concurred. 

Judgment  reversed. 

Attorney  for  the  plaintiff,  B.  Fowhe,  for  W. 
Games, 

Attorney  for  defendants,  Dohineon  and  Gearct 
for  Cohh  and  Price. 
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June  29,  18?1 ;  Feb,  15,  and  April  30, 1872. 

(Present,  Lord  Chelmsford,  Lord  Wbstbury,  Lord 
CoLOKSAT,  and  Lord  Caikns.) 

Duke  of  Buccleuch  v.  The  Metropolitan  Board 

OF  Works. 

Compenaation — Award — Admissibility  of  umpire's 
evidence — Riparian  proprietor — Lands  *'injuri' 
ously  affectea' — Lanas  Clauses  Act  1845,  s,  63 — 
Thames  Embankment  Act,  s.  27. 

The  plaintiff  was  the  lessee  of  a  certain  house  a/nd 
premises,  ahuttina  on  the  river  Thames  at  White- 
hall, for  the  resiaue  of  a  term  of  99  years.  Part 
of  the  premises  in  question  consisted  of  a  causeway 
leading  from  the  garden  of  the  house,  and  running 
out  into  the  river  ai  low  waier  m^xrh.  This  cause- 
way had  for  a  long  period  been  used  for  la/nding 
and  embarking  goods.  The  defendants,  under  the 
powers  of  the  Thamss  Embankment  Act  (25  Sf  26 
Vict,  c.  93)  constructed  an  embankment,  and  in  the 
course  of  so  doing  took  away  the  causeway  and  a 
landhig  phice  connected  with  it  and  direct  access 
from  the  plaintiff^ s  premises  to  the  river  was  cut 
off  by  a  public  roadway. 

The  plaintiff  thereupon  gave  the  defendants,  under 
the  Lands  Clauses  Act  1845,  notice  of  arbitration 
and  claim  for  compensation,  stating  in  his  notice 
that  he  was  owner  of  the  causeway,  as  lessee,  and 
entitled  to  the  use  of  the  landing  place,  and  claim- 
ing  compensaJtion  for  their  removal  and  for  the 
depreciation  in  value  of  the  house  and  lands,  and 
otherwise  injuriously  affecting  them. 

The  arbitralors  referred  the  question  of  amount  to 
an  umpire,  who  eventually  awarded  8325L  to  the 
plaintiff.  This  sum  the  aefendants  refused  to  pay, 
and  an  action  on  the  award  was  brought.  Among 
other  pleas,  the  defendants  pleaded  that  the  sum 
awarded  inclAnded  dam>ages  and  compensation  in 
respect  of  which  neither  the  arbitrcUors  nor  the 
umpire  had  any  jurisdiction  whatever.  At  the 
trial  the  defendants  called  the  umpire  as  a  ufitness, 
who  staled  that  am>ong  other  items  he  had  awarded 
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50001.  for  diminiUion  in  value  of  the  house,  cmd 
that  in  fixing  the  amount  he  JmcL  taken  into  con- 
sideraticn  tlie  Joss  of  privacy  and  other  "  ameni- 
ties "  by  reason  of  the  defendants*  works. 
Held,  first  (affirming  the  judgment  of  ihe  Exchequer 
Cliamber) :  Thai  the  umpire* s  evidence  wets  ad- 
missible to  show  what  matters  were  considered  by 
him,  and  generaUy  the  course  of  the  proceedings 
up  to  the  m^aking  of  tlie  award;  but  not  to  show 
the  considerations  which    affected    the   wnvpire*s 
mind  in  determining  the  quantum  of  compensor 
tion.    Secofidly  (reversing  the  judgment  of  the 
Excliequer  Chamber) :  Thai  the  plaintiff* s  property 
was  "  iniuriausly  affected  **   by  the  interposition 
between  it  and  the  river  of  an  embankment  to  be 
used  as  a  public  highway;  and  thai  the  um/pire  was, 
therefore,  atUhorised  both  by  the  special  Ad  and  the 
Lands  Clauses  Act,  to  give  the  plaintiff  compensor 
tion. 
Per  Lord  Cairns :  The  plaintiff  was,  as  a  riparian 
proprietor,  entitled  to  compensation  for  deprecicb- 
tion  in  the  value  of  his  property  arising  from  a 
.  deprivation  of  the  right  to  water  frontage, 
Thfi  cases  of  Hammersmith  Railway  Company  v. 
Brand  (21  L.  T,  Bep.  N,  8,,  238;  L,  Bep.  4 
H.  L.  Cas.,171)  anii.Glasgow  Union  Bailway  Com- 
pany V,  Hunter  (L,  JBqj.  2  8c,  App,  78)  com- 
mented on. 
Error  from  a  judgment  of  the  Court  of  Exchecjuer 
Chamber,  in  part  affirming,  and  in  part  reversmg, 
a  judgment  of  the  Court  of  Exchequer. 

The  facts  are  shortly  stated  in  the  head-note, 
and  fuUy  in  the  reports  in  the  courts  below: 
(18  L.  T.  Rep.  N.  8.  906;  23  Id.  255;  L.  Rep. 
3Exch.  306;  5  Id.  221.) 

The  following  judges  were  present  at  the  hear- 
ing:— Martin,  B.,  Byles,  Blackburn,  Smith,  and 
Hannen,  JJ.,  and  Cleasby,  B. 

Sir  B.  Palmer,  Q.C.  and  Kemplay  for  the  plaintiff 
in  error. 

Hawkins,  Q.C.  and  Philhrick  for  the  defendants 
in  error. 

The  following  cases  were  cited  as  to  the  admis- 
sibility of  the  umpire's  evidence : 

^  Dare  Valley  Railway  Company,  L.  Bep.  6  Eq. 

429  ;  37  L.  J.  719,  Ch. ; 
Hodgkinaon  y.  Femie,  3  C.  B.,  N.  S.,  189 ; 
Johnson  y.  Durant,  4  C.  &  P.  327  ; 
Ponsford  y.  Swaine,  4  L.  T.  Bep.  N.  S.  15 ;  1  J.  &  H. 

Mortimer  y.  South  Wales  Railway  Company,  1  E.  &  E. 

375 
As  to  the  validity  of  the  award : 
Hammersmith  Railway  Company  y.  Brand,  21  L.  T. 

Bep.  N.  S.  238  ;  L.  Bep.  4  H.  L.  Cas.  171 ; 
Glasgow  Union  Railway  Company  y.  Hunter,  L.  Bep. 

2  H.  L.  So.  ApD.  78  ; 
Atiomey-Qeneral  y.  Johnson,  2  Wile.  Ch.  87 ; 
Oann  y.  Free  Fishers  of  Whitstable,  12  L.  T.  Bep. 

N.  S.  150 ;  35  L.  J.  29,  C.  P.  ; 
Ricket  y.  Metropolitan  Railway  Company,  16  L.  T. 

Bep.  N.  S.  542  ;  L.  Bep.  2  H.  L.  Cas.  175 ; 
Mason  y.  Hill,  5  6.  &  Aa.  1 ; 
Miner  y.  Oilmour,  12  Moo.  P.  C.  131  ; 
Sampsony.  Hoddinott,!  C.  B.,  N.  S.,  590; 
Leigh  v.  Stockport,  Jcc,  Railway  Company,  10  L.  T. 

Bep.  N.  S.  426  ;  33  L.  J.  251,  Q.  B. ; 
Caledonian  Railway  Company  v.  Ogilvy,  2  Maoq.  So. 

App.  230; 
Reg.  y.  Eastern  Counties  Railway  Company,  2  Q.  B. 

Re  Penny,  7  E.  &  B.  660 ; 
Brophy  y.  Holmes,  2  Molloy  1. 

The  following  questions  were  proposed  to  the 
judges :  First,  whether  the  evidence  given  by  the 
umpire  was  admissible ;  and  if  so,  to  what  extent. 


and  for  what  purpose  P  Secondly,  whether,  upon 
the  facts,  admissions,  and  evidence  set  forth  in  the 
case  and  the  appendix  (so  far  as  such  evidence  wu 
admissible),  the  plaintiff  in  error  is  entitled  to  « 
verdict  on  the  issue  raised  on  the  seventh  plea? 

Cleasbt,  B. — ^Two  questions  were  pat  Dy  your 
Lordships   to   the   judges    in    this    case — Fini, 
whether  the  evidence  given  by  the  umpire  ms 
admissible ;  and  if  so,  to  what  extent,  and  for  nhst 
purpose  P    Secondly,  whether,  upon  the  facts,  ad- 
missions, and  evidEenoe  set  forth  in  the  case  ind 
appendix  (so  &r  as  the  evidence  was  admiwrihlft) 
the  plaintiJff  in  error  is  entitled  to  a  Terdict  on  tiie 
issued  raised  on  the  seventh  plea  P     I  answer  tiie 
first  question  by  giving  it  as  my  humble  opinion— 
First,  that  the  umpire  was  a  competent  witnen, 
like  any  other  person,  to  prove  matters  material  to 
the  issues ;  secondly,  that  questions  might  be  pro- 
perly put  to  him  for  the  purpose  of  proving  the 
proceedings  before  him,  so  as  to  arrive  at  what  mi 
the  subject  matter  of  adjudication  when  the  pro- 
ceedings closed,  and  he  was   aboat  to  make  his 
award ;  thirdly,  that  as  regards  the  effect  of  the 
award  no  qu^tions  could  properljr  be  put  to  the 
umpire  for  the   purpose   of  proving  how  it  ms 
arrived  at,  or  what  items  it  include^  or  what  wtf 
the  meaning  which  he  intended  at  the  time  to  be 
given  to  it.    First,  with  re^o^  to  the  competency 
of  the  umpire  as  a  witness,  I  am  not  aware  of  anj 
real  objection  to  it.    With  respect  to  those  who 
fill  the  office  of  judge  it  has  been  f^t  that  there  are 
grave  objections  to  their  conduct  being  made  the 
subject  of   cross-examination  and    comment  (to 
which  hardly  any  limit  could  be  put)  in  relation 
to  proceedings  oefore  them;  and,  as  everything 
which  they  can  properly  prove  can  be  proved  br 
others,  the  courts  of  law  discountenance,  and  1 
think  I  may  sa^  prevent  them  being  examined. 
But  those  objections  do  not  apply  at  all  to  a  peraon 
selected  as  arbitrator  for  the  particular  occasion  by 
the  parties,  and  he  comes  within  the  general  obliga- 
tion of  being  bound  to  give  evidence.     The  prac- 
tice entirely  threes  with  this :  for  it  is  every  oay  f 
practice  for  the   arbitrator  to  make  an  affidavit 
where  a  question  arises  as  to  what  took  place  be- 
fore him,  and  I  have  knovm  him  to  be  examined 
as  a  witaiess  without  objection:    secondly,  being 
competent  generally,  it  follows  that  he  may  be 
questioned  as  to  what  took  place  before  him,  so  u 
to  show  over  what  subject  matter  he  was  exercie- 
ing  jurisdiction.    He  might,  therefore,  prove  that 
a  claim  was  made  for  compensation  in  respect  of 
one  matter,  A.,  and  also  in  respect    of  another 
matter,  B.,  and  that  both  were  entertained  without 
objection;  or  he  might  prove  that  claim  Rwas 
objected  to  and  rejected,  or  that  it  was  after  objec- 
tion received.    H!e  might,  in  short,  give  any  evi- 
dence for  the  purpose  of  showing  wnat  was  die 
subject  matter  into  which  he  was  inquiring,  and 
upon   which  his  judgment^  therefore  was  to  be 
founded.    This  would  enable  us  to  judge  wh^her 
he  was  acting  within  his  jurisdiction  or  not,  for  a 
person  exceeds  his  jurisdiction  by  prosecutai^c  a 
judicial  inquiry  in  a  matter  over  which  he  hais  do 
jurisdiction,  quite  independent  of  the  judgment 
eventuiJly  given.    And  it  deserves  notioe,  uatas 
to  this  eviaenoe  the  umpire  woold  be  no  better 
witness  than  any  other  person,  and  winildnot  hare 
it  in  his  power  afterwards,  by  his  own  evidmce^  to 
sustain  or  destroy  the  awara.    He  oould  be  eat- 
rected  by  any  other  person  presont  at  the  proceed- 
ings, induding  the  shorthand  writer^  If  tlwie  m 
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one ;  thirdly,  as  soon  as  the  award  is  made  it  must 
speak  for  itself.  It  must  be  applied,  as  in  other 
cases,  by  extrinsic  evidence  to  the  subject  matter, 
but  cannot  be  explained  or  varied  or  extended  by 
extrinsic  evidence  of  the  intention  of  the  person 
making  it.  There  appear  to  me  to  be  the  strongest 
objections  against  allowing  the  umpire  to  be  ex- 
amined for  the  purpose  of  showing  what  he  in- 
tended to  be  included  in  the  award.  In  the  first 
place  it  is  (and,  indeed,  must  be)  a  written  instru- 
ment, and  the  general  rule  is  applicable,  that  its 
effect  must  be  collected  from  the  instrument 
itself.  The  subject  matter  to  which  it  is  ap- 
plicable is  ascertained  by  proof  of  the  subject 
matter  of  the  inquiry.  I  cannot  think  that 
if  the  umpire  admitted  upon  the  inquiry  claims 
A.  and  B.,  and  made  a  general  award  of  one 
sum  for  compensation,  he  could  be  allowed  to 
prove  that  in  arriving  at  that  sum  he  had  rejected 
claim  B.  from  the  computation,  or  vice  versa,  if  ho 
had  rejected  claim  B.  upon  the  inquiry  could  he 
be  allowed  to  prove  that  he  had  included  it  in  the 
computation.  The  award  taken  by  itself  is  some- 
thing certain  and  fixed,  and  settles  the  rights  of 
the  parties;  but  if  evidence  be  admitted  of  the 
intention  and  state  of  mind  of  the  umpire  when  he 
made  it  its  certainty  is  destroyed,  and  its  effect 
depends  upon  his  memory,  clearness  of  intellect, 
and  perhaps  upon  his  views  and  wishes  taken  up 
afterwards.  Surely  it  would  be  a  most  dangerous 
thing,  after  an  award  has  been  made  which  becomes 
of  itself  the  foundation  of  a  right,  to  allow  anyone 
to  retain  the  power  of  explaining  it  away,  or  even 
of  defeating  it.  We  can  properly  investigate  the 
acts  of  a  judge  or  arbitrator  in  prosecuting  a  par- 
ticular inquiry,  and  his  judgment  founded  u  ion  it ; 
but  how  can  we  investigate  his  secret  thoughts  or 
intentions  P  He  is  the  only  master  of  them,  and 
what  he  says  must  be  conclusive,  as  there  is 
nothing  which  can  contradict  or  explain  it.  The 
objection  to  such  evidence  would  be  more  striking 
if,  instead  of  the  umpire  being  appealed  to,  two 
arbitrators  had  joined  in  an  award.  Could  each 
have  been  questioned  as  to  the  composition  of  the 
award?  Although  they  had  agreed  as  to  the 
result  and  amount  of  the  award,  it  would  not  at  all 
follow  that  they  agreed  in  the  steps  by  which  it 
was  airivod  at.  Indeed  we  know  that  agreement 
in  such  a  result  is  often  only  arrived  at  by  some 
concession  and  compromise,  and  in  case  of  a  differ- 
ence in  the  evidence  of  what  was  intended,  whi^h 
is  to  govern  and  influence  the  award  P  Or  it  may 
be  further  illustrated  by  supposing  the  case,  in- 
stead of  going  to  arbitration,  to  go  to  a  jury. 
There  is  an  assessor  who  presides,  and  he  directs 
the  jury  to  reject  certain  neads  of  claim  and  to 
compensate  for  others.  The  jury  give  a  general 
verdict.  Could  the  twelve  jurymen  be  called  as 
mtnesses  to  show  to  what  extent  they  had  severally 
acted  upon  the  direction  given,  or  against  it,  so  as 
to  vitiate  the  verdict  by  showing  that  some  of  the 
jury  included  in  it  matters  they  could  not  properly 
include  P  I  submit  not,  and  that  the  verdict  must 
speak  for  itself  and  be  applied  to  the  proper  subject 
matter,  viz.,  so  much  of  the  claim  put  forward  as 
had  been  entertained.  An  authority  has  been 
referred  to  which  does  not  seem  to  agree  with 
the  opinion  which  I  have  ventured  to  express, 
the  case  of  Braphy  v.  Holmes  (2  Molloy,  1),  decided 
by  Hart,  L.C.  A  question  arose  m  that  case 
whether  a  certain  equitable  claim  under  a 
guarantee  had  been  disposed  of  by  arbitrators  in  a 
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reference  of  all  matters  in  difference.  It  appeared 
that  the  claim  had  been  brought  forward  by  the 
plaintiff,  but  the  defendant  protested  the  arbitrators 
nad  no  right  to  consider  it,  and  gave  them  a 
caution  not  to  entertaiu  it.  The  Lord  Chancellor 
says,  "  If  the  arbitrators  said  we  think  the 
guarantee  not  within  our  jurisdiction,  that  would 
be  one  case."  All  would  agree,  I  apprehend,  that 
so  far  the  view  taken  was  correct,  because  there 
would  be  an  act  of  the  arbitrators  in  refusing  to 
entertain  the  claim  which  would  be  decisive.  But 
in  what  follows  the  Lord  Chancellor  ap{X3ars  to 
think  the  state  of  mind  of  the  arbitrators  is  the 
subject  of  inquiry  and  not  their  acts ;  for  he  goes 
on  to  say,  *'  The  plaintiff  might  have  examined 
each  of  the  arbitrators,  and  put  this  plain  inter- 
rogatory to  cjxch,  Did  you  abstain  in  consequence 
of  the  caution,  or  for  any  other  reason,  from 
weighing  the  effect  of  the  guarantee,  or  did  you 
look  into  it  and  all  the  matters  in  difference 
between  the  parties,  and  conclude  on  the  whole 
case  ?"  I  beg  most  respectfully  to  dissent  from 
this,  as  not  being  a  correct  mode  of  dealing  with 
the  case.  The  acts  of  the  arbitrators,  and  not  the 
hidden  operations  of  their  minds,  are  the  proper 
subjects  of  inquiry.  If  the  claim  was  made  and 
received,  and  evidence  given  upon  it,  this  would 
be  decisive  of  the  jurisdiction  exercised  by  the 
arbitrators,  quite  independent  of  any  reservation 
in  the  minds  of  the  arbitrators  at  the  time.  One 
cannot  help  asking  what  would  be  the  effect  in 
this  case  of  the  arbitrators  giving  different 
answers  to  the  supposed  Question.  It  certainly 
strikes  me  very  strongly  that  the  state  of  the 
arbitrator's  or  judge's  mind  is  of  no  importance, 
except  so  far  as  it  is  embodied  in  some  judicial  act 
done  by  him.  His  mind  may  fluctuate  and  change 
more  than  once  until  the  decision  is  delivered,  and 
then,  whether  it  be  upon  an  interlocutory  or  final 
matter,  the  case  is  so  far  bound.  I  wish  to  add 
that  what  has  been  said  has  reference  only  to  such 
a  proceeding  as  the  present,  and  not  to  a  pro- 
ceeding of  a  different  nature,  viz.,  when  an  appli- 
cation is  made  (the  submission  having  been  made 
a  rule  of  court)  to  refer  back  the  award,  or  set  it 
aside  on  the  ground  of  some  mistake  or  miscon- 
ception of  the  arbitrator  so  as  to  make  it  wrong  that 
the  award  should  stand.  In  the  exercise  of  such  a 
jurisdiction  the  court  to  which  the  application  was 
made  would  probably  reject  no  means  of  informing 
itself  whether  the  arbitrator  had  proceeded  upon 
such  a  mistake  or  misconception.  This  was  the 
nature  of  the  application  in  the  case  Be  Dare 
Valley  Railway  Company  (L.  Rep.  6  Eq.  429), 
where  Giffard,  V.C.,  thought  a  written  state- 
ment by  the  arbitrator  of  his  reasons  admis- 
sible in  considering  whether  the  arbitrator  had 
proceeded  upon  an  erroneous  view  of  his  duties  or 
not.  The  opinion  given  has  reference  only  to  an 
action  at  law  upon  the  award,  in  which  of  course 
the  rules  of  evidence  must  be  attended  to.  I  beg, 
therefore,  to  answer  your  Lordships'  first  ques- 
tion, by  giving  my  humble  opinion  that  the  umpire 
was  a  competent  witness,  that  he  might  be  properly 
questioned  as  to  the  subject  of  claim  put  forward 
and  inquired  into  before  him,  and  that  he  could 
not  be  properly  questioned  as  to  the  matters  which 
he  included  in  or  excluded  from  his  award.  I  am 
authorised  by  my  brother  B  ram  well  to  state  (by 
permission  of  your  Lordships)  that  he  was  mis- 
understood when  he  gave  his  opinion  in  the  Court 
of  Exchequer,  if  he  was  supposed  to  hold  that  the 
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umpire  was  not  a  competent  witness ;  he  did  not 
hold  that  he  was  not  competent  for  any  purpose, 
but  only  that  he  could  not  oe  G|ue8tionea  as  to  the 
composition  of  his  award.  This  appears  from  the 
report  of  what  he  said,  especially  from  that  in  the 
Law  Journal.  The  second  question  put  to  the 
judges  is,  whether  upon  the  facts,  admissions,  and 
evidence  set  forth  in  the  case  (so  fisur  as  the  evidence 
was  admissible)  the  plaintiff  in  error  is  en- 
titled to  a  verdict  on  the  issue  raised  on  the  seventh 
plea.  The  seventh  plea  alleges  that  the  amount 
awarded  by  the  umpire  included  certain  damages 
and  compensation  in  respect  of  which  the  umpire 
had  no  jurisdiction.  The  substance  of  the  plea 
may  be  regarded  as  being  that  the  award  was 
made  in  respect  of  some  claim  for  compensation 
which  the  claimant  was  not  lawfully  entitled 
to  under  his  claim,  and  over  which  the  umpire 
had  not  jurisdiction.  And  this  raises  the  main 
question  which  has  been  argued  before  your  Lord 
ships,  viz.,  whether  the  Duke  of  Buccleuch  can 
claim  compensation  for  the  depreciated  value  of 
Montague  House,  resulting  from  the  loss  of 
privacy,  and  the  noise  and  dust  caused  by  a  public 
road  between  it  and  the  river.  Before  uiswering 
the  second  question  put  to  the  judges,  and  which 
turns  to  some  extent  upon  the  form  of  the  claim 
sent  in  by  the  Duke,  and  the  terms  of  the  plea,  I 
which  to  be  allowed  to  consider  generally  what 
compensation  he  could  properly  claim.  He  was 
the  owner  of  Montague  House  for  the  unexpired 
term  of  a  lease  under  the  Crown,  with  an  agree- 
ment to  remain  for  ninety-nine  years,  from  the 
5th  Jan.  1855.  The  premises  adjoined  the  river, 
and  the  natund  flow  of  the  river  brought  it  at 
high  water  up  to  his  gardens.  He  had  at  the 
north-east  comer  of  the  gardens  a  landing-place 
and  steps,  with  a  causeway  running  down  to  low 
water  mark,  which  gave  him  the  convenient  use  of 
the  river  at  all  states  of  the  tide.  The  ground 
between  the  house  and  the  river  is  described  in 
the  lease  of  1810  as  being  used  and  occupied  for 
ornamental  gardens  or  pleasure  ground,  and  as 
being  separated  from  the  river  by  iron  rails 
only.  So  that  by  the  terms  of  his  lease,  which 
expressly  gave  him  in  the  vilest  terms  all  rights 
of  water  and  other  rights  belonging  to  the  pre- 
mises, the  Duke  was  entitled,  as  riparian  owner, 
to  the  regular  flow  of  the  water  all  along  the  ex- 
tremity of  his  garden.  This  valuable  water  right 
insured  to  the  house  and  garden  privacy,  quiet, 
freedom  from  the  noise  and  rattle  of  carriages  by 
night  and  by  diw,  and  freedom  from  the  dust  of  a 
public'  road.  Now,  the  deprivation  of  the  water 
right  is  clearly  an  injurious  affecting  of  the  pre- 
mises to  which  it  is  annexed  within  the  proper 
meaning  of  that  term.  It  would  be  an  actionable 
wrong  at  the  suit  of  the  owner  of  the  premises 
unless  justified  by  special  Acts,  and  it  is  un- 
necessary to  rely  upon  tne  27th  section  of  the  special 
Act,  which  recognises  the  right  to  compensation 
for  loss  of  river  frontages,  or  to  the  4th  section  of 
the  Act.  The  last-named  section,  however,  ought 
to  be  noticed,  because  it  expressly  makes  such  a 
right  come  within  the  meaning  of  the  word 
**land"  for  the  purposes  of  the  Lands  Clauses 
Consolidation  Act.  We  must  take  it,  therefore, 
that  the  defendants  in  taking  from  the  Duke 
this  right  are  to  compensate  as  they  would 
he  bound  to  do  if  they  took  his  land,  with 
this  difference,  perhaps,  they  if  they  really  took 
his  land  they  might  be  said  to  take  something 


separate  from  his  house  and  ^rden,  but  by  taking 
this  right  they  take  something  which  only  exists 
as  annexed  to  his  house  and  garden,  and  may  so 
be  said  to  form  a  part  of  them.     We  have  only 
then  to  apply  to  such  a  case  the  63rd  section  of  tiie 
Lands  Clauses  Consolidation  Act,  which  enacts, 
that  in  estimating  the  compensation  r^aid  ahafl 
be  had  "  not  only  to  the  value  of  the  land"  (in  this 
case  water  right)  taken,  but  to  the  damage  sus- 
tained by  the  severance  of  the  land  taken  from  the 
other  lands,  or  by  otherwise  injorioasly  affecting 
such  other  lands  ^  the  exercise  of  the  powers  « 
the  special  Act.    The  claimant  may  say  to  the  de- 
fendants in  the  present  case,  "  You  sever  and  take 
away  the  water  right  annexed  to  mj  house  and 
garden,  and  which  ^ve  value  for  hiabitation  by 
securing  to  them  privacy  and  freedom  from  ndae 
and  dust,  and  in  the  exercise  of  the  powers  of  your 
Act,  by  constructing  a  pubhc  road  wnere  the  water 
ri^ht  existed,  you   actually  deprive  me   ci  ray 
privacy  and  my  freedom  from  noise  and  dust.'*  In- 
dependent of  the  4th  section  of  the  Special  Act. 
making  the  water  right  land  for  the  purpose  of 
compensation,  it  cannot  be  doubted  that  the  con- 
struction of  an  embankment    where  the   water 
flowed  before  would  be  an  injurious  affecting  of 
the  house  and  garden,  and  entitle   the  Duke  of 
Buccleuch  to  compensation.    And  it  appears  to 
me  that  as  regards  the  amount  of  compensatioii 
he  may  fairly  and  properly  say  that  by  tne  injuri- 
ous act  of  the  company  his  house  and  rarden  are 
changed  from  river-side  premises  to  roc^-side  pre- 
mises; and   it    follows    that   in    estimating   the 
damage  you  must  take  into  account  the  advant- 
ages of  the  one  and  the  disadvantages  of  the  other. 
would  be  unreasonable  in  such  a  case  to  separate 
the  making  of  the  road  in  the  place  of  the  river 
from  the  consequences  of  it,  and  to  say  that  thefe 
was  iurisdiction  to  compensate  for  the  one  and  not 
for  the  other.     I  do  not  propose  to  trouble  yoar 
Lordships  with  the  authorities  relating  to  this 
subject.     It  is  not  necessary  to  rely  upon  the  case 
of  the  Stockport  Railway  Company  (33  L.  J.  251. 
Q.  B. ;    10  L.  T.  Rep.  N.  S.  426)  in  furtherance  of 
the  view  above  taken,  because  that  view  is  not 
founded  upon  any  land  of  the  claimant;  for  ex- 
ample, the  causeway  being  taken  by  the  defen- 
dants.    And  it  cannot  be  said  that  there  is  anj 
analogy  between  the  case  of  Brand  v.  The  Hammer^ 
9mith  Railway  Company  (L.  Bep.  4  H.  of  L.  Gas. 
171 ;   21  L.  T.  Rep.  N.  S.  238),  where  the  daim 
was    for    vibration    caused    by  the    use    of  the 
railway     constructed    on    land    to    which    the 
claimant  had    no    title,   and    the    present   case, 
where  the  claim  is  for  the  injurious  act  of  depriving 
the  plaintiff  of  the  flow  of  the  river  to  which  he  baa 
a  complete  right,  by  erecting  an  embankment  far  a 
public  road  in  the  place  of  it.     I  cannot  help  think- 
ing that  the  claimant  has  caused  the  chief  diffi- 
culty in  this  case  by  making  the  alleged  ownership 
of  the  jetty  or  causeway  the  pivot  of  the  whole  case? 
as  if  the  taking  of  the  slip  of  land  was  the  only  in- 
jurious act,  the  only  (lamnum  cum  injuria,  whereas 
that  appears  to  me  to  be  only  part  of  the  case,  the 
main  grievance  being  the  destruction  of  the  vain- 
able  water  right.    If  the  only  wrongful  act  against 
the  defendants  had  been  the  taking  <^  that  atiip 
of  land  leading,   it  might    be  to    some   distant 
stream,  and  the  embankment  and  road  bad  been 
built,  not  upon  the  site  of  a  public  riTer  adionung 
the  claimant's  property  but  upon  other  land  of  the 
defendants,  I  should  hesitate  in  saying  tint  be- 
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cause  the  taking  this  strip  of  land  satisfied  the 
word  "  injurious  in  the  statute,  and  so  gave  the 
claimant  a  locu^  standi  for  compensation,  it  could 
properly  be  made  the  foundation  for  the  recovery 
of  compensation  for  the  inconvenience  and  annoy- 
ance or  depreciated  value  of  the  house  and  garden 
caused  by  a  public  road  so  near,  although  the 
Stockport  case,  already  referred  to,  is  some  autho- 
rity for  such  a  conclusion.  Such  being  the  real 
title  of  the  claimant  to  compensation,  it  still 
remains  to  consider  the  exact  question  for  compen- 
sation upon  the  issue  joined  on  the  seventh  plea. 
The  foundation  of  the  umpire^s  jurisdiction  is  the 
claim  made  by  the  claimant.  The  umpire  has 
nothing  to  do  with  the  title  of  the  claimant  or  the 
extent  of  his  rights,  but  he  is  to  assess  the  proper 
amount  of  compensation  to  which  he  is  entitled  in 
respect  of  what  he  claims.  Before  the  claimant 
can  recover  the  amount  awarded,  he  can  be  put  to 
proof  of  his  title  to  what  he  claims,  as  is  done  in  the 
present  case  by  the  second  and  third  pleas.  Upon 
the  issues  joined  on  those  pleas,  which  involve  the 
title  of  the  duke  to  the  soil  of  the  jetty,  no  ques- 
tion is  put  by  your  lordships  to  the  judges,  and 
therefore  I  offer  no  opinion.  It  will  be  seen  by  re- 
ference to  the  terms  of  the  claim  that  the  duke 
claims  to  be  owner  of  the  jetty  or  causeway  by 
virtue  of  the  lease,  and  he  claims  compensation  for 
the  defendants  having  entered  upon  it  and  taken 
it,  and  having  shut  up  and  removed  the  landing 
place  to  it;  and  he  also  claims  further  large 
damages  to  his  messuage  and  lands  by  the 
otherwise  injuriously  affecting  the  same  by  the 
execution  of  the  works  authorised  by  the  Act,  and 
by  the  exercise  of  the  power  of  the  Act.  Now  this 
claim  makes  no  distinct  reference  to  the  depriving 
the  messuage  and  lands  of  the  water  privilege  as  a 
head  of  compensation,  except  so  far  as  the  landing- 
plaibe  is  shut  up,  and  it  may  seem  to  put  forward 
the  taking  of  tne  land  of  the  claimant,  that  is  the 
jetty,  as  enabling  him  to  claim  compensation  for 
the  other  premises  being  injuriously  affected.  At 
the  same  time  the  words  are  "  otherwise  injuri- 
ously affected,**  and  they  may,  I  think,  be  fairly 
read  as  putting  forward  a  claim  for  a  separate 
damnum  cum  injv/rid  to  the  premises  by  the  works 
which  deprive  the  claimant  of  his  water  right  all 
alon^  his  garden,  and  substitute  for  the  river  a 

Subhc  road.  It  is  unfortunate  that  the  claim  is  so 
efectively  worded.  I  do  not  presume  to  say  that 
it  is  clear  that  the  view  which  appears  to  have 
been  taken  of  it  is  an  incorrect  one,  viz.,  that  it 
limits  the  claim  for  deprivation  of  property  to  the 
jetty  and  landing-place  only,  but  still  it  does 
appear  to  me  that  no  undue  effect  is  given  to 
the  words  "  otherwise  injuriously  affecting  **  by 
making  them  include  the  wrongful  diversion  of 
the  flow  of  the  river  by  an  embankment  and  public 
road  as  well  as  the  damaging  consequence  to  the 
house  and  garden  by  tlmt  being  done.  If  this 
construction  of  the  claim  be  allowed,  then  for  the 
reasons  already  given  the  umpire  did  not  go 
beyond  his  jurisdiction  in  taking  into  account  upon 
the  claim  the  depreciatory  effect  upon  the  house 
and  garden  of  having  an  embankment  and  public 
road  constructed  where  there  was  a  flowing  river 
before.     And  I,  therefore,    answer    the    second 

aaestion  by  giving  my  humble  opinion  that  upon 
le  &ct8,  admissions,  and  evidence,  so  far  as  it  is 
admissible,  the  plaintiff  is  entitled  to  a  verdict 
npon  the  issne  joined  on  the  seventh  plea. 

fiAHifXN,  J. — My  Lords. — ^In  answer  to  the  first 


?ue8tion  proposed  by  your  Lordships,  I  say  that 
am  of  opinion  that  the  evidence  of  the 
umpire  was  admissible,  and,  in  support  of  this 
opinion,  I  beg  leave  to  refer  to  the  reasons  given 
by  my  brother  Blackburn  in  his  judgment  in  the 
court  below,  to  which  I  am  unable  to  add  any- 
thing. In  answer  to  the  second  question,  I  say 
that  I  am  of  opinion  that  the  verdict,  on  the  issue 
raised  by  the  seventh  plea,  should  be  entered  for  the 
plaintiff.  The  point  submitted  for  our  considera- 
tion is,  whether  the  umpire,  in  assessing  the  sum  he 
has  awarded  to  the  plaintiff,  has  included  any  head 
of  damage  not  properly  the  subject  of  compensa- 
tion. The  facts  wnich  it  is  necessary  to  mention 
are  these :  The  plaintiff  is  lessee  under  the  Crown 
of  a  house  and  grounds  abutting  on  the  north  bank 
of  the  Thames,  to  which  house  and  grounds  be- 
longed a  causeway  projecting  into  the  river,  of 
which  causeway  tne  plaintiff  had  the  exclusive 
enjoyment.  The  defendants,  acting  under  the 
powers  of  the  Act  for  embanking  the  north  side  of 
the  River  Thames,  entirely  deprived  the  plaintiff 
of  the  causewav,  and  constructed  the  Thames 
Embankment  along  the  whole  line  of  his  garden 
which  previously  abutted  on  the  river.  No  doubt 
has  been  entertained  by  any  of  the  judges  who  have 
had  to  consider  this  case  that  the  plaintiff  is 
entitled  to  compensation  in  respect  of  the  taking  of 
his  causeway  and  the  consequent  injury  to  his  pro- 
perty by  depriving  it  of  the  direct  access  which 
that  afforded  to  tne  Thames.  The  difference  of 
opinion  has  been  whether  to  any,  and  if  to  any,  to 
what,  further  extent  the  plaintiff  can  claim  compen- 
sation. This  depends  on  the  true  construction  and 
effect  of  the  63rd  section  of  the  Lands  Clauses 
Consolidation  Act  1845,  which  is  incorporated 
with  the  Special  Act,  and  which  enacts,  that  in 
estimating  the  purchase  money  or  compensation  to 
be  paid  by  the  promoters  "  regard  shall  be  had  not 
only  to  the  value  of  the  land  to  be  purchased  or 
taken  by  the  promoters  of  the  undertaking,  but 
also  to  the  damage,  if  any,  to  be  sustained  by  the 
owner  of  the  lands  by  reason  of  the  severing  of  the 
lands  taken  from  the  other  lands  of  such  owner,  or 
otherwise  injuriously  affecting  such  other  lands,  by 
the  exercise  of  the  powers  of  the  Act.'*  It  is  not 
disputed  that  the  talcing  of  the  plaintiff's  causeway 
brings  him  within  the  terms  of  this  section  as  an 
owner  of  lands  taken,  and  consequently  that  he  is 
entitled  to  compensation  for  any  damage  sus- 
tained by  severing  the  causeway  from  the  house 
and  garden  ;  and  tne  question  is  narrowed  to  this  : 
has  the  umpire  awarded  compensation  for  any- 
thing net  properly  coming  within  the  concluding 
words  of  the  section,  as  "  damage  by  reason  of  the 

Elaintiff^s  lands  being  otlierwUe  injuriously  affected 
y  the  exercise  of  the  powers  of  the  Act?'* 
It  becomes  necessary  to  see  what  claims  the 
umpire  has  in  fact  allowed  under  this  head 
of  damage.  They  may  be  divided  thus: — First, 
damage  resulting  from  the  making  the  em- 
bankment against  the  plaintiff's  garden,  not  only 
upon  the  causeway,  but  along  the  whole  front  of 
his  property,  and  by  the  interposition  of  the  em- 
bankment between  the  plaintiff's  land  and  the 
present  shore  of  the  river.  Secondly,  damage  re- 
sulting from  the  use  of  the  embankment  when 
made  as  a  roadway.  I  think  that  the  umpire 
rightly  included  both  these  heads  of  claim  in  the 
compensation  awarded,  but  the  justification  for  his 
doing  so  rests  upon  different  grounds  in  each 
case.    With  reganl  to  the  first,  the  plaintiff,  aa 
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owner  of  land  abutting  on  a  navigable  river,  was 
entitled  to  a  right  of  access  to  the  stream  along  his 
whole  frontage,  and  not  merely  at  the  spot  where 
his  jetty  projected.  If  in  the  course  of  time  it 
should  have  become  advantageous  to  the  plaintiff 
to  use  the  whole  of  the  land  abutting  on  the 
Thames  as  a  wharf,  or  for  any  other  purpose,  he 
would  have  been  entitled  to  do  so,  and  anything 
which  would  permanently  deprive  him  of  that 
right  of  property  would  be  the  subject  of  an  action 
if  it  were  not  authorised  by  Act  of  Parliament. 
The  causeway  or  jetty  was  only  constructed  for 
the  purpose  of  more  conveniently  using  the  right 
of  access  to  the  river,  which  might  have  been  ex- 
ercised, if  desired,  at  any  other  spot.  This  right 
of  access  to  the  river  is  expressly  recognised  by 
the  4th  and  27th  sections  of  the  Special  Act  as  one 
of  the  subjects  of  compensation.  The  27th  section 
makes  special  provison  with  reference  to  the  com- 
pensation which  the  owner  may  be  entitled  to 
claim  for  the  damage,  if  any,  "  to  be  sustained  by 
loss  of  river  frontage,  or  otherwise  by  reason  of 
such  embankment  and  roadway,  or  other  the  ex- 
ercise of  any  of  the  powers  of  the  Act."  It  seems 
to  me  clear,  therefore,  that  the  plaintiff  was 
entitled  under  this  section  to  compensation,  not 
merely  for  the  damage  resulting  from  the  destruc- 
of  his  causewav  by  the  embankment  and  roadway, 
but  also  for  tne  loss  thereby  occasioned  of  his 
whole  right  of  frontage.  The  extent  of  that 
damage  must  necessaruy  depend  on  the  quantity 
of  land  interposed  between  the  plaintiff's  former 
frontage  and  the  river,  and  on  the  level  and  dispo- 
sition of  its  surface.  These  iniuries  to  the  plaintiff's 
property  in  the  causeway  and  right  of  frontage  are 
Drought  about  by  one  and  the  same  act,  namely, 
the  making  of  the  embankment,  and  are  inseparable 
the  one  from  the  other.  I  think,  therefore,  that 
the  plaintiff  is  entitled  to  be  compensated  for  the 
whole  loss  he  has  sustained  from  the  combined 
injuries  resulting  from  the  embankment,  such  as  it 
is,  being  constructed  along  his  whole  frontage,  and 
ought  not  to  be  limited  to  so  much  of  the  loss  as 
can  be  ascribed  to  the  mere  deprivation  of  the 
causeway  alone.  The  second  head  of  damage, 
namely,  that  resulting  from  the  use  of  the  embank- 
ment when  made  as  a  roadway,  is  the  one  on  which 
the  objection  to  the  umpire's  award  has  been 
chiefly  based.  Again,  referring  to  the  language  of 
the  6^Td  section  of  the  Lands  Clauses  Act,  184-5,  it 
is  clear  that  the  concluding  words  of  the  section 
give  compensation  not  only  for  the  damage  sus- 
tained by  reason  of  the  severance  of  the  lands 
taken  from  those  left,  but  also  for  damage  other- 
wise occasioned  to  the  lands  not  taken,  by  the 
exercise  of  the  powers  of  this  Act.  It  appears  to 
me  that  these  words  are  wide  enough  to  embrace 
damages  much  more  extended  than  those  now  the 
subject  of  consideration ;  but  construing  them  as 
applying  only  to  damage  strictly  cjusdcm  (jcin'rie 
with  scvenince,  I  cannot  doubt  that  the  damage 
arising  to  the  owner  of  property  from  the  junction 
to  his  lands  of  others  converted  to  a  purpose 
detrimental  to  him  is  ojn^ihin  generis  with  the 
damage  arising  from  having  his  lands  severed  from 
others.  It  is  obvious  that  the  mischief  which 
would  arise  from  having  the  embankment  converted 
into  a  road  would  be  much  greater  than  it  would 
be  if  it  were  converted  into  a  garden.  If  the  Act 
of  Parliament  had  not  been  passed  the  plaintiff 
would  have  had  it  in  his  power,  by  refusing  to  part 
with  his  rights,  to  prevent  the  land  now  made  into 


a  road  from  being  so  converted.    It  seems  but  just 
that  if  his  power  to  prevent  mischief  being  done  to 
him  is  taken  away  by  law,  he  should  receive  com- 
pensation accordmg  to  the  measure  of  the  injuir 
mflicted  upon  him.    The  language  of  the  63ra 
section  is  comprehensive  enough  to  secure  to  the 
plaintiff  such  compensation  ;  why,  then,  should  it 
be  construed  in  a  more  restricted  sense  so  as  to 
inflict  on  the  plaintiff  a  wrong  without  redress.^ 
It  has  indeed  been  argued  that  this  restricted  con- 
struction ought  to  be  put  on  the  Act,  because  other- 
wise persons  whose  lands  arc  taken  will  be  able  to 
obtain  complete  redress,  whereas  persons  whose 
lands  are  not  taken  may  suffer  injury  for  which  com- 
pensation is  not  given.    I  cannot  see  the  force  of 
this  reasoning.     It  may  well  be  that  there  is  a 
hardship  in  awarding  no  compensation  to  a  person 
who  sustains  loss  for  the  public  benefit  unless  his 
lands  are  taken  ;  but  there  is  a  manifest  difference 
between  the  position  of  a  person  whose  lands  are 
taken  and  that  of  one  whose  lands  are  not.    The 
former  was  possessed  of  something  without  whidi 
the  proposea  public  purpose  could  not  be  accom- 
plished ;  he  could  have  prevented  the  carrying  oat 
of  the  undertaking  if  he  had  not  been  deprived  ol 
his  power  by  Act  of  Parliament,  whereas  the  pw- 
son  whose  lands  are  not  taken  had  no  such  power, 
and  could  not  have  hindered  the  appropriation  of 
lands  not  his  own  to  any  purpose  not  amountins 
to  a  nuisance.    The  Legislature  has  recognised 
this  right  of  property,  and  the  power  growing  oat 
of  it,  as  a  fact,  but  has  guardea  against  its  abase 
by  compelling  its  possessor  to  avail  himself  of  it 
only  as  means  of  obtaining  a  i^ir  compensation  for 
real  damage.   But  it  is  contended  that  the  decision 
of  your  lordships  in  Brand  v.  Hammersmith  Rail- 
way Company  (uhi  »up.)  is  an  authority  that  the 
plaintiff  is  not  entitled  to  compensation  for  damage 
resulting  from  the  use  of  the  embankment  as  a 
roadway,  because  it  is  said,  in  that  case  as  in  this, 
the  claimant  was  entitled  to  some  compensation 
for  obstruction  to  light  and  air,  which  would  haut 
been  the  subiect  of  action  but  for  this  Act  of  Par- 
liament, ana  which  might  therefore    have  been 
made  an  instrument  by  which  to  compel  the  com- 
pany to  give  compensation  for  all  injury  resulting 
from  the  execution  of  the  works   autnorised  l^ 
their  Act.    It  is,  however,  to  be  observed,  that 
both  the  noble  lords  who  gave  judgment  in  &voar 
of  the  railway  company  in  that  case  agreed  that 
the  sections  of  the  Lands  Clauses  Act  referred  to, 
including    the  63rd,  were  not  applicable.    Lord 
Colon  say  gives  the  reason,  namely,  *'  that  no  land 
belonging  to  the  plaintiffs  or  in  which  they  were 
interested  was  taken  or  touched  by  the  railway;" 
and  Lord  Chelmsford  expresses  his  regret  that  he 
is  *'  compelled  very  relunctantly  to  come  to  the 
conclusion  that  the  Legislature  has  not  provided 
for  the  case  of  the  respoudents,  but  has  left  them 
without  remedy."    I  respectfully  submit,  there- 
fore, that  that  decision  is  not  an  authority  appli- 
cable to  the  present  case,  where,  as  laud  of  the 
claimant  has  been  taken,  the  63rd  section  of  the 
Lands  Clauses  Act  is  applicable,  and  where,  there* 
fore,  the  omission  to  provide  a  remedy  for  real 
damage,  which  my  Lord  Chelmsford  regretted  in 
BramVe  case,  does  not  exist.  This  view  of  the  eflecl 
of  the  Lands  Clauses  Act  has  the  authority  of  the 
late  Mr.  Justice  Crompton  in  the  case  of  7^  SUxlf 
jtoH  Railway  Company  {ubi  fup.),  and  I  beg  leave 
to  refer  to  the  reasons  given  by  that  leaned  jn48* 
in  support  of  the  opinion  I  have 
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Blackburn,  J. — My  Lords, — In  answer  to  your 
Lordshif^'  first  questiou,  I  have  to  state  that  I  am 
of  opinion  that  the  evidence  of  the  umpire  was 
admissible,  so  far  as  it  tended  to  show  that  he  had 
exceeded  his  jurisdiction  by  including  in  the  award 
compensation  for  matters  for  which  he  was  not 
aathorised  to  give  compensation.    I  stated  fully  in 
the   judgment    I    delivered    in    the    Exchequer 
Chamber  in  this  case  (5  L.  Rep.  Ex.  228 ;  23  L.  T. 
Rep.  N.  S.  256)  my  reasons  for  coming  to  this 
opinion,  and  then  quoted  all  the  authorities  that  I 
am  aware  of  bearing  on  the  question;  and,  as 
nothing  has  occurred  to  me  in  audition  to  what  I 
there  stated,  I  think  it  better  to  refer  your  Lord- 
ships to  that  printed  judgment  than  to  repeat  the 
same  words.    I  have  only  to  add  that  I  think  the 
evidence  of  a  juryman  as  to  what  were  the  grounds 
of  the  verdict  of  himself  and  his  fellow  jurors  has 
always  been  rejected  on  pounds  of  public  policy, 
some  of  which  are  well  mdicated  in  the  opinion 
which  my  brother  Martin  is  about  to  deliver  to 
your  Lordships  in  this  case,  and  which  I  have  had 
the  advantage  of  perusing.     I  think  those  grounds 
are  not  applicable  to  an  umpire,  and  consequently 
I  do  not  think  that  a  decision  by  vour  Lordships 
that  the  umpire's  evidence  is  admissible  would 
render  it  necessary  to  admit  the  evidence  of  jurors. 
In  answer  to  the  second  question,  I  am  of  opinion 
that  the  plaintiff  (the  Duke  of  Buccleuch)  is  not 
entitled  to  a  verdict  on  the  issue  raised  on  the  7th 
plea.     I  come  to  this  conclusion  because  I  think 
that    the  evidence  shows    that  the  umpire  has 
included  in  his  award  compensation  for  the  incon- 
venience sustained  by  the  plaintiff  in  common  with 
all  owners  of  house  property  adjoining  to  the  Thames 
Embankment,  firom  the  the  ceneral  carrying  out  of 
the  undertaking  authorised  by  the  Legislature ; 
which  inconvenience  was  not  caused  by  the  sever- 
ance of  the  causeway  from  the  rest  of  Montague 
House;  and  that  to  give  compensation  for  such 
inconvenience  was  beyond  the  jurisdiction  of  the 
nmpire.     No  fresh  case  bearing  on  this  point  has 
arisen  since  the  decision  below,  except  that  in  your 
Lordships'  House,  of  The  City  of  Glasgow  Union 
Railway  Company  v.  Hunter  (2  L.  Rep.  H.  of  L. 
Sc.  App.  78.)    The  &cts  in  that  case  approached 
very  nearly  to  the  present  case ;  and  the  reasoning 
of    the  Lords   Chancellor  and  Lord  Chelmsford 
seems  to  me  to  be  in  favour  of  the  view  I  take  of 
the  matter ;  but  I  do  not  think  that  the  decision 
of  your  Lordships  can  properly  be  said  to  conclude 
this  case.     The  present  case  was  very  much  con- 
sidered by  the  judges  who  formed  the  Court  of 
Exchequer  Chamber,  and  no  fresh  argument  has 
oocorred  to  me,  nor  did  I  hear  anything  suggested 
daring    the   argument    at    your  Lon&hips'  Bar, 
which  had  not  occurred  either  to  those  judges  who 
took  a  different  view  from  me,  and  whose  reasons 
were  fully  stated  by  M.  Smith,  J.  in  his  judgment, 
or  to  those  judges  who  took  the  same  view  as 
myself;  and  I  am  unable  to  add  anything  to  the 
jodgment  dehvered  by  me  in  the  court  below,  to 
the  report  of  which  I  refer  j^our  Lordships  without 
attempting  to  restate  it  in  other  words.     I  think 
it    better    to  do  so,   because    those  words  were 
adopted  by  the  learned  judges  who  agreed  with 
me  and  expressed  their  opinion  as  well  as  my  own. 
Bat  there  is  an  expresaiou  of  opinion  in  my  brother 
Martin*s  opinion  which  leads  me  to  add  this :  If 
an  action  of  trespass  was  brought,  and  the  defence 
was  that  there  was  a  pubhc  highway  over  the  spot, 
if  at  the  trial  it  turned  out  that  those  who  dedi- 


cated the  highway  had  mistaken  the  boundaries  of 
their  own  land,  and  run  the  proposed  highway 
over  a  small  portion  of  the  plaintiff*s  land,  there 
would  no  douot  bo  a  verdict  for  the  plaintiff;  and 
the  judge  ought  to  direct  the  jury  in  assessing 
damages  to  take  into  account  not  only  the  inter- 
ference with  the  plaintiff's  property  but  all  damages 
directly  arising  therefrom.  But  1  think  it  would 
be  a  misdirection  if  ho  were  to  add  that  they  should 
in  addition  give  damages  for  the  "  traffic,  and  dust, 
and  dirt,  and  commotion  and  noise'*  on  the  part  of 
the  intended  high  road  which  was  on  the  defen- 
dants* own  land,  and  which,  therefore,  the  defen- 
dants might  lawfully  dedicate  to  the  public,  and  so 
lawfully  bring  all  these  things  there,  even  though  the 
jury  were  of  opinion  that  the  roads  would  not 
have  been  brought  so  near  the  plaintiff's  land  had 
the  trespass  not  been  committed.    The  supposed 

Elaintiff  could  no  doubt  force  them  to  divert  the 
ighway  and  go  round  his  land ;  but  I  think  the 
damages  I  have  supposed  would  be  too  remote.  I 
mention  this  because  I  think  the  umpire  has  in  fact 
given  compensation  for  such  damages.  The  sup- 
posed case  is  perhaps  only  idem  per  idem,  but  it 
may  illustrate  the  argument ;  and  I  mention  it 
because  I  perceive  that  my  brother  Martin  in  his 
opinion  seems  to  think  that  such  damages  might 

Croperly  be  given.  I  know  of  no  authority  directly 
earing  on  the  point,  but  the  general  principle  that 
the  damages  resulting  from  any  act  are  confined  to 
the  immediate  and  natural  consequences  of  the  act 
is,  I  believe,  universally  agreed  on,  though  it  is  not 
easy  always  to  apply  it.  In  such  a  case  as  is  supposed 
it  seems  to  me  the  supposed  damages  would  be  too 
remote,  and  therefore  were  not  in  this  case  sub- 
mitted to  the  umpire ;  and  I  think  that  where  an 
umpire  has  one  tning  submitted  to  him,  and  gives 
an  award  on  that  and  also  on  something  not  sub- 
mitted to  him,  that  award,  so  far  as  regards  the 
latter,  is  not  binding. 

Byles,  J. — I  entirely  agree  with  the  judgment 
about  to  be  delivered  by  my  brother  Martin. 

Martin,  B. — My  Lords, — In  answer  to  your 
Lordships'  first  question,  I  am  of  opinion  that  the 
evidence  ^ven  by  the  umpire  was  admissible,  and 
I  see  no  limit  as  to  its  purpose  and  extent  beyond 
the  ordinary  one,  that  evidence  is  to  be  confined  to 
the  matter  in  issue.  The  object  of  calling  him 
was  to  prove  the  seventh  plea,  viz.,  that  the  sum 
awarded  by  him  included  damages  and  compensa- 
tion for  matters  in  respect  of  which  he  had  no 
Sower  or  right  to  award  or  assess  compensation, 
fow,  if  this  matter  is  to  be  the  subject  of  judicial 
inquiry,  there  is  no  person  who  possesses  the 
same  means  of  proving  the  truth  as  the  umpire. 
He  must  know  in  respect  of  what  he  awarded,  and 
to  exclude  him  would  seem  as  if  to  exclude  the 
truth.  At  the  same  time  I  cannot  but  feel  that  if 
he  be  an  admissible  witness  there  will  be  very 
great  difficulty  in  excluding  a  juryman  who  has 
assessed  compensation  in  a  case  uuder  the  Lands 
Clauses  Act.  The  award  is  said  to  be  bad,  because 
the  umpire  has  only  a  limited  authority  by  virtue 
of  the  (>3rd  section,  which  it  is  alleged  he  has  ex- 
ceeded. By  the  4VHh  section  tbe  jury  have  pre- 
cisely the  same  limited  authority.  They  must 
deliver  their  verdict  in  two  separate  sums,  but  the 
same  limited  authority  is  conferred  upon  both. 
Now  if  the  arbitrator  or  umpire  is  competent  to 
give  evidence  that  he  exceeded  his  authority,  and 
so  to  annul  and  defeat  his  award,  what  reason  is 
there  why  a  juryman  is  not  competent  to  give  evi- 
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dence  to  prove  that  the  jury  included  in  their  ver- 
dict compensation  in  respect  of  a  matter  which  is 
without  the  49th  section?  I  find  a  difficulty  in 
answering  the  question.  There  can  be  no  doubt  as 
to  the  inconvenience  and  uncertainty  which  will 
arise  if  jurymen  are  permitted  to  give  evidence  to 
defeat  their  verdicts.  If  one  juryman  is  admissible 
all  are  admissible,  and  their  evidence  may  be  con- 
flicting, and  great  inconvenience  arise.  In  ordinary 
cases  m  the  courts  of  law  and  equity  jurymen  are 
not  permitted  to  make  affidavits,  or  give  evidence 
to  a^ect  or  defeat  their  verdicts,  and  although  I 
feel  myself   bound  to    answer  your    Lordships' 

2uestion  as  I  have  done,  I  am  conscious  that  your 
lordships,  as  the  court  of  ultimate  resort,  may,  by 
reason  of  the  great  inconvenience,  feel  yourselves 
called  upon  to  arrive  at  a  different  conclusion.    I 
can  find  no  authority  against  the  umpire's  ad- 
missibility.     Two  cases  have  been  cited  in    its 
favour,  and  although    I  feel    that  great    incon- 
venience may  arise  from  permitting  an  award  to 
be  so  impeached,  I  nevertheless  feel  constrained  to 
answer  your  lordships'  first  question  as  I  have 
done.     Li  answer  to  your  Lordships'  second  ques- 
tion, I  am  of  opinion  that  the  plaintiff  in  error  is 
entitled  to  the  verdict  on  the  issue  raised  on  the 
seventh  plea.    The  action  is  upon  an  award,  and 
the  substantial  question  is,  whether  an  award  of 
an  umpire  dated  the    5th  Aug.  1867  is  good? 
It    is  admitted   to  be  good  upon  its  face,  but 
it    is    alleged    that    there    were    certain    facts 
proved  by   the   umpire  himself  in  his  evidence 
at    the     trial    before    the    Chief    Baron    which 
show  the  award  to  be  bad.    The  seventh  plea 
alleges    that  the   sum    awarded   was   an    entire 
sum,     and    that    it    includes    compensation    for 
matters  in  respect  of  which  the  umpire  had  no 
))ower  to  assess  compensation,  and  in  respect  of 
which  he  had  no  iurisdiction,  and  if  this  plea  be 
true  the  award  is  bad.     In  the  year  1862  an  Act  of 
Parhament  was  passed  for  embanking  part  of  the 
north  side  of  the  Thames  (25  &  26  Vict.  c.  93),  and 
by  the  1st  section  the  8  &  9  Vict.  c.  18  (the  Lands 
Clauses  Consolidation  Act  18i5),  except  sects.  32 
and  92,  was  incorporated  with  it;  the  excepted 
sections  are  not  material  to  the  present  question. 
By  the  4th  section  the  word  "  lands  "  in  the  Lands 
Clauses  Act  is  declared  to  include  "easements, 
interests,  rights,  and  privileges  in,  over,  or  affect- 
ing lands."     By  the  loth  section,  save  as  otherwise 
provided,  it  was  lawful  for  the  board  to  purchase 
and  extinguish  any  easement  which  any  person 
might  have  over  the  bed  of  the  river  Thames 
witnin  the  limits  of  deviation,  and  by  the  27th 
section  rights  of  frontage  to  the  Thames  are  dealt 
with  as  a  valuable  property.     When  the  Act  was 
passed  the  Duke  of  Buccleuch  was  in  possession, 
under  two  agreements  with  the  Crown,  of  a  lease- 
hold interest  for  a  long  term  of  years  of  Montage 
House,  the  ancient  London  residence  of  his  family. 
The  property  is  shown  on  the  plan  ;  the  front  is  to 
the  west,  and  opens  to  Whitehall ;  the  back  is  to 
tlie  east,  and  was  and  is  a  garden  which  had  a 
river  frontage  to  the*   Thames   of  145  feet.     The 
tide  flowed  up  to  the  garden  wall,  and  at  the  north- 
east corner  of  the  garden  there  was  a  flight  of  steps 
which  led  down  to  a  private  gate  of  the  Duke  s, 
which  afforded  access  to   the  river  by  a  cause- 
way or  jetty  which  i-an  fi-om  the  bottom  of  the 
steps    to    low -water    mark     in     the    river.       It 
was  about  four  or  five  feet  in  breadth,  and  was 
covered  by  the  river  at  high  water.     It  was  made 


of  stone   and  timber,  and  was   nsed  for  landing 
coals,  ice,  vegetables,  and  other   matters 'brought 
by  boats  and  barges  for  the  Duke's  use  at  Monta- 
gue House.    The  embankment  was  intended  to  be 
made,  and  has  since  been  made,  upon  the  fore- 
shore in  front  of  the  garden,  and  is  znade  upon  and 
over  the  causeway  or  jetty,  and  the  consequenoe 
and  intended  consequence  is,  that  instead  of  the 
river  flowing  at  hi^h  water  up  to  the  garden  wail, 
as  it  previously  did,  the  embankment  intervenes 
between  the  garden  and  the  river,  and  was  con- 
structed, amongst  other  purposes,  for  making  a 
public  roadway  upon  it ;  the  whole  river  frontage, 
together  with  the  causeway  and  iettj,  is  therelbre 
destroyed,  and  a  road  front^ro  sobstitnted.    Upon 
the  14th  Feb.  1867,  the  Duke   made  his  claim, 
which  seems  to  me  q^uite  wide  enough  to  include  all 
rights  of  compensation  to  which  he  was  entitled. 
By  the  63rd  section  of  the  Lands  Clauses  Consoii- 
dation  Act  he  was  entitled  to  compensation^  not 
only  to  the  value  of  the  land  to  be  taken,  whicb 
here  (by  virtue  of  the  4th  section  of  the  Embank* 
ment  Act)  includes  "  easements,  interests,  rigfati, 
and  privileges  in,  over,  or  affecting  lands,"  but 
"  also  to  the  damage  to  be  sustained  "  '*  by  reason 
of  the  severing  of  the  lands  taken  from  other  lands 
of  the  owner,  or  otherwise  injuriously  affectinff 
such  other  lands  by  the  exercise  of  the  powers 
conferred  by  this  Act  or  Acts.    It  was  said,  and 
said  truly,  that  by  the  construction  put  upon  the 
Lands    Clauses  Act,  compensation  can  only  be 
claimed  when  the  act  done  is  snch  that  exoeni 
for  the  Act  of  Parliament  an  action  at  law  woaid 
have  lain  for  doing  it.    Now,  applying  this  to  the 
present  case,  the  Duke  had  the  uuid  constitating 
the  residence,  Montague  House,  with  the  comt- 
yard,  offices,  and  garden  attached,  and  had  annexed 
and  appurtenant  to  it  the  jetty  or  landing  place, 
and  although  he  had  not  the  soil  of  the  bed(^  the 
river,  he  had  the  easement  or  right  or  privilege,  bj 
whatever  name  it  ma^  be  calleC  of  the  flow  of  the 
water  of  the  river  Thames  in  its  natural  ebannel 
up  to  his  garden  wall.    He  had  one  entire  thing. 
He  had  not  the  land  alone,  or  the  jetty  alone,  or 
the  right  to  the  flow  of  the  water  of  the  river  akne 
— he  had  all  combined  together ;  and  if  anyone 
had  done  an  act  injurious  to  the  land  or  the  jet$j, 
or  to  the  right  to  the  flow  of  the  water,  he  woaii 
have  had  a  legal  right  of  action  against  hinL    If 
the  owner  of  the  soil  of  the  bed  of  the  river,  or 
anyone  else,  had  constructed  an  embankment  and 
roadway  upon  the  jetty  or  landing  place,  so  as  to 
shut  out  the  Duke's  premises  fronii  the  river,  he 
could  have  maintained  an  action  against  him  for 
two  causes ;  flrst,  for  destroying  his  jetty ;  secondly, 
for  depriving  him  of  his  riparian  right :    (lfiii«rT. 
Oihson,  12  Moo.  C.  P.  156 ;  Lord  v.  The  C<fmmi9' 
doners  of  the  City  of  Sydnexf,  12  Moo.  P.  C.  473). 
Now,  supposing  such  an  action  tried,  what  would 
be  the  proper  (Erection  to  the  jury  as  to  damages? 
In  my  opinion  there  is  not  a  single  matter  men- 
tioned in  the  umpire's  evidence  as  operating  a|Kii 
his  mind,  and  in  respect  of  which  he  gave  compen- 
sation, which  would  not  have  been  a  proper  eleinent 
to  be  submitted  to  the  jury  with  a  view  to  the 
legal    assessment  of    damages.      The  only  item 
complained    of    is    the    50001.,    which   he  8aj« 
in  his  opinion  was  the  market  value  of  the  kai  if 
a  purchaser  had  desired  to  bay  the  rosidenoe  or 
take  it  on  lease.    I  think  that  the  judge  m^ 
properly  tell  the  jury  that  Montagiie  SxfomwA 
its  belongings,  corporeal  and  iiiooiporal»  was  oM 
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entire  thing,  and  that  in  assessing  the  damages 
they  might  take  into  consideration  the  actual 
depreciation  of  its  valae  as  an  entire  thing  in  the 
market ;  that  in  doing  so  they  might  consider  that 
when  the  river  was  the  boundary  of  the  garden 
there  was  perfect  privacy,  no  noise,  or  traffic,  or 
dirt,  or  dust,  and  that  they  might  contrast  that 
state  of  things  with  the  noise,  and  traffic,  and 
dirt,  and  dust  which  would  be  consequent  upon 
the  river  boundary  being  converted  into  a  boun- 
dary of  roadway  for  the  traffic  of  horses,  cares,  and 
carriages.  Suppose  at  any  of  the  residences 
higher  up  the  Tnames,  or  on  the  Wye,  or  Dart,  or 
other  beautiful  river,  where  the  owner  was  not  the 
owner  of  the  soil  of  the  bed  of  the  river,  but  was 
entitled  to  the  flow  of  the  water,  and  the  owner  of 
the  soil  of  the  bed  made  an  embankment  and  shut 
out  the  river,  could  it  be  successfully  contended 
that  this  being  an  unlawful  act  the  injured  person 
would  not  be  entitled  to  recover  damages  (if  it 
were  persevered  in  by  the  wrongdoer)  to  the 
amount  of  the  market  value  of  the  injury  done  to 
his  property  P  By  the  4th  section  of  the  Embank- 
ment Act  the  rights  of  the  Duke  to  the  jetty  and 
to  the  flow  of  the  river  are  included  in  the  word 
'*  lands  "  in  the  Lands  Clauses  Act,  and  in  my 
opinion  the  construction  of  the  embankment  and 
roadway,  in  exercise  of  the  powers  of  the  Embank- 
ment Act,  was  a  severance  from  and  an  injury 
affecting  the  other  land  of  the  Duke,  within  the 
true  meaning  of  the  two  Acts.  An  argument  was 
adduced  on  behalf  of  the  defendant  in  error,  in 
which  I  cannot  concur.  It  was  said  that  upon 
the  construction  given  by  the  courts  of  law  and 
equity  to  the  Lands  Clauses  Act,  the  immediate 
neighbour  of  the  Duke  might  possibly  have  been 
damaged  to  the  same  extent,  and  yet  be  unable 
to  obtain  compensation.  Supposing  thip  to  be 
so,  what  argument  is  to  be  derived  from  itP 
General  Acts  of  Parliament  must  of  necessity  be 
framed  in  generallanguage,  and  because  a  man  who 
has  sustained  damage  is  not  within  the  terms  of 
the  Act  of  Parliament,  and  therefore  must  submit 
to  the  loss,  is  that  any  reason  why  a  man  who  is 
within  the  terms  of  the  Act  is  not  to  recover  com- 
pensation for  the  loss  and  damage  he  actually 
sustains  ?  These  were  the  reasons  which  led  me 
to  the  conclusion  I  arrived  at  when  the  case  was 
before  the  Court  of  Exchequer.  I  have  read  the 
judgments  of  the  judges  in  the  Court  of  Exchequer 
Chamber,  aiid  heard  the  arguments  before  your 
Lordships,  and  I  retain,  the  opinion  I  originally 
formed;  I  cannot,  however,  but  think  that  too 
little  stress  has  been  laid  upon  the  right  of  the 
Duke  as  a  riparian  proprietor.  There  were  very 
many  wharves  between  Westminster  and  Black- 
firiars  bridges  for  loading  and  unloading  coal  and 
other  merchandise.  The  embankment  does  not 
touch  very  many  of  them ;  it  luns  quite  outside 
the  land  whereon  they  stood,  and  the  only  legal 
right  the  owners  had  which  was  directly  interfered 
with  by  the  embankment  was  the  right  to  the  flow 
of  the  water  of  the  river  up  to  them.  The  bed 
of  the  River  Thames  belongs  to  the  Crown.  This 
was  a  few  years  ago  contested  by  the  Corporation 
of  London,  but  I  believe  they  have  abandoned 
their  claim,  and  that  the  Crown  is  now  the  undis- 
puted owner.  The  embankment  does  not  touch 
most  of  the  wharves,  and,  so  far  as  I  can  see, 
except  the  injury  to  their  water  rights  gives  them 
a  loeu8  Mtandi  tor  compensation,  they  would  be 
entitled  to  none.    In  my  opinion  the  Duke's  right 


to  compensation  under  the  two  Acts  is  not  .less 
extensive  than  it  would  have  been  to  damage  (ex- 
cluding vindictive  damage)  in  an  action  of  tort  in 
the  event  of  the  defendants  in  error  having  made 
the  embankment  without  the  authority  of  Parlia- 
ment. As  to  the  amount  awarded  it  was  a  matter 
entirely  and  exclusively  for  the  umpire.  For  these 
reasons  I  am  of  opinion  that  the  plaintiff  in  error 
is  entitled  to  the  verdict  on  the  issue  raised  on  the 
seventh  plea.  I  am  authorised  to  state  that  Sir 
M.  Smith,  who  heard  the  arguments,  concurs  in 
this  judgment. 

Api-il^O. — Lord  Chelmsford. — My  Lords,  in  this 
case  the  four  judges  in  the  Court  of  Exchequer 
were  unanimous  in  favour  of  the  plaintiff  in  error, 
but  in  the  Court  of  Exchequer  Chamber  their 
judgment    was    reversed  by  a  majority  of  four 
judges  to  three,  the  opinions  of  seven  judges  having 
been  thus  overruled  oy  a  minority  of  four.     Of  the 
six  judges  whose  assistance  your  Lordships  had 
upon  the  hearing  of  the  appeal,  all  of  them,  with 
the  exception  of  Blackburn,  J.,  concurred  in  the 
judgment    of    the    Court    of    Exchequer.      The 
case  upon  the  appeal  may  conveniently  be  con- 
sidered under  the  heads  of  the  two  questions  put 
by  your  Lordships  to  the  learned  judges :    First, 
whether  the  evidence  given  by  the  umpire  was  ad- 
missible, and,  if  so,  to  what  extent  and  to  what  pur- 
pose? secondly,  whether,  upon  the  facts,  admis- 
sions, and  evidence  (so  far  as  such  evidence  was 
admissible),  the  plaintiff  in  error  is  entitled  to  a 
verdict  on  the  issue  raised  on  the  seventh  plea. 
The  Duke  of  Buccleuch  is  tenant  to  the  Crown  of 
Montague  House  in  Whitehall-place.     At  the  time 
the  Metropolitan  Board  of  Works  was  proceeding 
to  construct  the  embankment  on  the  north  side  of 
the  river  Thames,   the  duke  held  the  premises 
under  a  lease  dated   the  19th  April  1810,  for  a 
term  of  sixty- two  years  from  the  5th  Jan.  1806,  by 
the  description  of  "  all  the  piece  of  ground,  Ac., 
abutting  eastward  on  the  river  Thames,  on  which 
Montague  House  stood,  together  (inter  alia)  with 
all  easements,  waters,  watercourses,  profits,  com- 
modities, advantages,  and  appurtenances  whatso- 
ever to  the  said  piece  of  ground  belonging  or  ap- 
pertaining, or  therewith  or  with  any  part  thereof 
neld,    used,    occupied,    or  enjoyed,    or    accepted, 
reputed,  deemed,  taken,  or  known  as  part,  parcel, 
or  member  thereof."    This  lease  would  have  ex- 
pired in  Jan.  1868,  but  before  its  expiration,  the 
duke,  by  agreements  with  the  Crown  upon  spend- 
ing 20,0002.  upon  the  premises  in  rebuilding  the 
house  and  in  other  improvements,  was  to  be  entitled 
to   a    renewal  for  a  term  of   ninety-nine  yearb. 
He  had  performed  his  part  under  these  agreements, 
and  therefore,  at  the  time  of  the  execution  of  the 
works  by  the  Metropohtan  Board  of  Works,  his 
interest  m  Montague  House  and  premises  was  that 
of  a  lessee  for  the  residue  of  a  term  of  99  years 
Montague  House  and  premises  were  bounded  on 
the  river  side  by  a  wall,  along  the  whole  length  of 
which,  at  high  water,  the  river  flowed.    There  was 
a  gate  in  this  wall,  usually  kept  locked,  which  led 
from  some  stairs  in  the  garden  of  the  house  to  a 
causeway  or  pier  which  ran  out  into  the  river  at 
low  water  mark.    The  causeway  had  been  used  for 
more  than  forty  years  for  landing  coal  from  barges 
and  for  bringing  vegetables,  &c.,  for  the  use  of  the 
tenants  in  Montague  House,  who  always  repaired 
the  causeway  at  their  own  expense  when  it  needed 
repair.  By  the  Thames  Embankment  Act  (25  &  26 
Vict.  c.  93)  the  Metropolitan  Board  of  Works  was 
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authorised  to  construct  an  embankment  on  the 
north  side  of  the  Thames,  from  Westminster-bridge 
to  Blackfriars-bridge.  In  the  course  of  perform- 
ing the  necessary  works  it  became  necessary  to 
remove  the  causeway  and  the  landing-place  con- 
nected therewith,  and  also  entirely  to  shut  off 
Montague  House  and  premises  from  direct  access 
to  the  river.  In  the  place  where  the  water  pre- 
viously flowed  a  solid  embankment  was  made 
which  has  since  become  a  public  highway.  The 
plaintiff  gave  the  defendants  notice  that  he  claimed 
comj^nsation  as  well  for  the  entering  upon  and 
taking  by  them  of  the  causeway,  pier,  or  jetty,  as 
for  the  removal  and  obstruction  of  the  use  and 
enjo\Taent  of  the  landing-place,  and  for  all  other 
damage  sustained  or  to  be  sustained  by  him  by 
such  injurious  affecting  of  his  said  messuage  or 
dwelling  house,  and  other  lands,  premises,  and 
hereditaments.  And  he  further  gave  notice  under 
the  provisions  of  the  Lands  Glauses  Consolidation 
Acts  (which  are  incorporated  with  the  Thames 
Embankment  Act)  that  he  desired  to  have  the 
amount  of  such  compensation  settled  by  arbitra- 
tion. Arbitrators  were  named  by  the  respective 
parties,  who  nominated  Mr.  Charles  Pollock,  Q.C., 
as  umpire.  Mr.  Pollock  having  taken  upon  him- 
self the  reference,  ultimately  made  an  award  in 
the  following  terms  :  "  I  award,  order,  and  deter- 
mine that  there  is  due  from  the  said  Metropolitan 
Board  of  Works,  to  the  said  Duke  of  Buccleuch 
and  Quecnsberry,  the  sum  of  8325?.  as  and  for  com- 
pensation for  the  interest  of  the  Duke  of  Buccleuch 
and  Quccnsbcrrv  in  the  said  causeway,  pier,  and 
jetty,  and  for  tne  shutting  up  of  the  said  land- 
ing-place, and  for  the  damage  by  the  depre- 
ciation of  the  said  mansion  house,  lands,  tene- 
ments, and  hereditaments  by  otherwise  inju- 
riously affecting  the  same  by  the  execution  by 
the  said  board  of  their  said  works  and  by  the 
exercise  of  the  powers  of  the  said  Act."  The 
defendants  having  refused  to  pay  the  compensation 
an  action  was  brought  against  them  to  recover  the 
sum  of  832^)/.,  the  sum  awarded.  To  the  declara- 
tion u|X)n  the  awai*d  the  defendants  pleaded  several 
pleas ;  only  one  in  this  stage  of  the  case  is  neces- 
sary to  be  considered.  By  the  seventh  plea  the 
defendants  pleaded  that  the  sum  of  8325?.  awarded 
was  and  is  one  entire  and  indivisible,  and  nn- 
separated  and  insepanible  sum,  and  that  the  said 
sum  includes  damages  and  compensation  for 
matters  and  things  in  respect  of  which  neither  the 
arbitrators  nor  the  umpire  had  any  power  or  right 
to  award  or  assess  damages  or  compensation,  and 
over  and  in  respect  of  which  neither  the  arbi- 
trators nor  the  umpire  had  any  jurisdiction  what- 
ever. At  the  trial  before  Kelly,  C.B.,  the  defen- 
dants, in  support  of  this  plea,  called  Mr.  Pollock, 
the  umpire,  as  a  witness.  I  do  nob  quite  understand 
whether  an  objection  was  made  in  limine  to  his 
admissibility  as  a  witness,  or  merely  to   certain 

Earts  of  his  evidence;  but  I  rather  collect  that  the 
utermust  have  been  the  case,  because  at  the  close 
of  his  examination  there  follows  the  statement, 
"  Tlie  evidence  of  the  umpire  was  objected  to  by 
the  plaintiff  and  admitted  by  the  judge,  subject  to 
such  objection,  and  on  the  terms  that  such  parts 
as  the  court  should  think  inadmissible  should  be 
deemed  to  be  struck  out."  But  if  the  umpire  was 
not  a  competent  witness  the  whole  of  his  evidence 
ought  to  have  been  struck  out.  That  the  umpire 
was  admissible  as  a  witness  was  without  a  single 
e.Yception  the  opinion  of  all  the  judges  who  have 


considered  the  question  in  this  case,  Gleuby,  B., 
having  been  authorised  to  state  (by  permission  of 
your  Lordships)  that  Bramwell,  B.,  was  misnnder- 
stood  when  he  gave  his  opinion  in  the  Court  of 
Exchequer,  if  he  was  supposed  to  hold  that  the 
umpire  was  not  a  competent  witness,  for  he  did 
not  hold  that  Mr.  Pollock  was  not  oompetenft 
for  any  purpose,  but  only  that  he  could 
not  be  questioned  as  to  the  compoeitko 
of  the  award.  The  umpire  being  a  competent 
witness,  the  only  question  is  to  what  extent  the 
defendants  were  entitled  to  examine  him  as  to  the 
particulars  of  his  award.  They  had  an  nndoabted 
right  to  know  from  him  whether  in  his  estimate  of 
the  compensation  he  took  into  consideration  any 
matters  not  included  in  the  reference,  and,  there- 
fore, not  within  his  jurisdiction.  To  prevent  the 
defendants  from  questioning  so  fisir  would  have 
been  to  deprive  them  of  information  to  which  they 
were  entitled,  by  shutting  them  off  from  the  onlj 
source  of  it  in  tne  breast  of  the  umpire.  He  alone 
could  tell  what  subjects  he  included  under  the 
general  terms  of  his  award.  Bat,  this  having 
been  ascertained,  the  defendants  were  not  at 
liberty  to  go  farther  and  to  ask  the  umpire  what 
were  the  elements  which  entered  into  his  con- 
sideration in  determining  the  quantum  of  compen- 
sation. Within  the  limits  of  the  reference  the 
amount  to  be  awarded  was  entirely  in  the  discre- 
tion and  judgment  of  the  umpire.  His  opinion  m 
to  the  extent  of  the  damage  done  to  Montacne 
House  by  the  execution  of  the  works  of  the  dmi- 
dants  was  necessarily  of  a  speculative  character, 
and  founded  upon  a  general  view  of  the  annoyance 
and  inconvenience  which  would  result  from  the 
new  state  of  things  after  the  embankment  was 
made  and  publicly  used.  To  ask  the  umpire,  as 
the  counsel  for  the  defendants  did,  what  lea  him  to 
the  conclusion  as  to  the  proper  sum  to  be  awarded, 
was  really  to  inquire  what  passed  through  his 
mind  beu>re  he  formed  his  judgment.  It  woold 
be,  in  my  opinion,  contrary  to  all  principle  so  to 
scrutinise  the  exercise  by  an  arbitrator  of  a  dis- 
cretionary power  to  award  compensation;  and  1 
think  that  all  the  questions  put  with  this  object 
were  objectionable,  and  the  evidence  given  upOB 
them  ought  to  be  struck  out.  Before  proceemnc 
to  the  next  question,  I  must  observe  that,  even  n 
the  evidence  of  the  umpire  had  been  admissible  ai 
to  his  reasons  for  thinking  that  Montague  Honee 
would  be  depreciated  by  the  construction  and  use 
of  the  embankment  because  "  there  would  be 
traffic,  and  dust,  and  dirt,  and  oommotion,  and 
noise,  which  seemed  to  alter  the  character  of 
the  house  entirely,*'  I  do  not  think  it  wonld 
prove  that  his  award  was  invalid.  In  HammermiA 
llailway  Company  v.  Brand  (L.  Rep.  4  H.  of  L 
171 ;  21  L.  T.  Bep.  N.  S.  238),  it  was  held  that  a 
person,  whose  land  had  not  been  taken  for  the 
purposes  of  a  railway,  was  not  entitled  to  compen- 
sation from  the  railway  company  for  danage 
arising  from  vibration,  occasioned  (without  negfi- 

fence)  by  the  passing  of  trains  after  the  raibvaj 
ad  been    brought  into    use.      And   in   Citf  ^ 
Olasgov)     Union    Railway     Company    v.   Hmdtr 
(L.  Rep.  2  H.  of  L.  So.  App.  78),  it  was  hdd  that 
compensation  could  not  oe  claimed  by  reason  of 
the  noise  or  smoke  of  trains  by  a  person,  no  part 
of  whose  property  had  been  ii^ured  by  anytbii^ 
done  on  the  land  over  whi<^  the  lailway  ran.   b 
neither  of  these  cases  was  anv  land  taken  bjf^ 
railway  company  connected  with  the  Imadi  wUeb 
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were  alleged  to  have  been  so  injured,  and  the 
claim  for  compensation  was  for  damage  caused  by 
the  use,  and  not  by  the  construction  of  the  railway. 
But  if,  in  each  of  the  cases  lands  of  the  parties  had 
been  taken  for  the  railway,  I  do  not  see  why  a 
claim  for  compensation  in  respect  of  injury  to 
adjoining  premises  might  not  have  been  successfully 
made  on  account  of  their  probable  depreciation  by 
reason  of  vibration,  or  smoke,  or  noise  occasioned 
by  passing  trains.  In  this  case  (as  I  shall  presently 
snow)  land  of  the  plaintiff  was  taken,  which  would 
have  given  a  foundation  for  a  claim  to  compensa- 
tion for  other  lands  injuriously  affected.  But  in 
addition  to  this  in  the  two  cases  cited,  there  were 
distinct  claims  made  in  the  one  on  account  of 
vibration,  and  in  the  other  on  account  of  smoke 
and  noise  occasioned  by  the  passing  trains ;  whereas 
here  the  umpire  did  not  say,  "I  gave  so  much 
for  dust  and  noise,  &c.,  but  it  occurred  to  my  mind 
that  these  would  be  the  consequences  of  the  public 
use  of  the  embankment,  and  would  altogether  alter 
the  character  of  the  house."  I  now  proceed  to 
consider  whether  the  umpire  has  included  in  his 
award  any  head  of  damage  not  properly  the  subject 
of  compensation.  It  appears  to  me  that  the  notice 
of  claim  is  rather  imperfectly  framed,  as  it  does  not 
point  distinctly  to  tne  injury  to  Montague  House 
arising  from  the  construction  and  use  of  the 
embankment.  It  requires  the  Metropolitan 
Board  of  Works  to  pay  the  Duke  of  Buccleuch 
compensation,  as  well  for  the  entering  upon 
and  taking  of  the  causeway,  pier,  or  jetty, 
as  for  the  removal  and  obstruction  of  the  use 
and  eigoyment  of  the  said  landing  place,  and  for 
all  other  damage  sustained  and  to  do  sustained  by 
him  by  such  injurious  affecting  of  his  said  messuage 
and  dwelling  house,  the  word  "such"  referring 
to  the  taking  of  the  causeway  and  removing  of  the 
landing  place.  However,  it  has  never  been  ques- 
tioned that  the  umpire  had  authority  to  take  into 
his  consideration  tne  injury  to  Montague  House 
arising  from  the  construction  and  use  of  the  em- 
bankment. There  can  be  no  doubt,  and  none  has 
been  entertained,  that  the  plaintiff  is  entitled  to 
compensation  in  respect  of  the  taking  away  the 
causeway  and  landing  place,  and  the  injury 
arising  to  his  house  and  premises  by  depriving 
him  or  access  to  the  river.  The  only  question  upon 
which  there  has  been  a  difference  of  opinion  among 
the  judges  is,  whether  the  umpire  was  authorised 
to  give  compensation  in  respect  of  the  depreciation 
of  Montage  House,  by  the  conversion  of  the  land 
between  it  and  the  river  into  a  highway,  and  the 
consequent  public  use  of  it.  This  question  partly 
depends  upon  the  63rd  section  of  the  Lands  Clauses 
Consolidation  Act  1845,  which  is  incorporated  with 
the  Thames  Embankment  Act,  and  which  enacts 
that  in  estimating  the  purchase  money  or  compen- 
sation to  be  paid  by  the  promoters  of  an  under- 
taking regard  shall  be  had  not  only  to  the  value  of 
the  land  to  be  purchased  or  taken,  but  also  to  the 
damage  (if  any)  to  be  sustained  by  the  owner  of 
the  lands  by  reason  of  the  severing  of  the  lands 
taken  from  the  other  lands  of  such  owner,  or  other- 
wise injuriously  affecting  such  other  lands  by  the 
exercise  of  such  power/*  The  plaintiff  was  the 
owner  of  lands  within  the  meaning  of  the  this 
clause,  in  respect  of  the  causeway  which  was  taken 
away  {ram  him.  It  is  quite  immaterial  whether 
the  soil  of  the  causeway  belonged  to  him  or  he  had 
merely  an  easement  over  it ;  for,  by  the  4th  section 
of  the  Thames  Embankment  Act,  the  word  "  land" 
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is  to  include  easements,  interests,  rights,  and  privi- 
leges in,  over,  or  affecting  lands;  and  the  27th 
section  of  the  said  Act  empowers  the  MetropoHtan 
Board  of  Works  to  appropriate,  by  grant  or 
demise,  any  reclaimed  land,  &c.,  to  any  owner 
of  lands  now  situated  on  the  present  left  bank 
and  river  frontage  of  the  river  Thames,  in 
front  whereof  the  said  intended  embankment 
shall  pass  as  aforesaid,  in  consideration  of  and 
in  lieu,  in  whole  or  in  part,  of  the  compensa- 
tion which  such  owner  or  person  may  be  entitled 
.to  claim  for  the  damage,  if  any,  to  be  sustained  by 
him  by  loss  of  river  &ontage  or  otherwise  by  rea- 
son of  such  embankment  or  roadway  or  other  the 
exercise  of  any  of  the  powers  of  the  Act.  This 
section  contemplates  two  descriptions  of  damage 
likely  to  be  sustained  by  the  owners  of  lands  on 
the  river  frontage  of  the  Thames — one,  by  loss  of 
the  river  frontage,  the  other,  in  any  other  manner 
by  reason  of  the  embankment  or  other  the  exer- 
cise of  any  of  the  powers  of  the  Act.  It  seems  to 
me  to  be  quite  clear  that  the  umpire  was  entitled 
to  consider^  not  only  the  damage  which  the  plain- 
tiff sustained  by  being  deprived  of  the  causeway, 
but  also  whether  he  was  entitled  to  compensation 
in  respect  of  damage  otherwise  sustained  by  reason 
of  the  embankment.  Now  if  he  was  of  opinion 
that  Montague  House  was  depreciated  in  value  as 
a  residence  by  reason  of  tne  proximity  of  the 
embankment,  and  of  the  consequences  of  its  use 
as  a  pubUc  highway,  he  was  bound  to  give  the 
plaintiff  some  compensation,  and  the  amount  pro- 
per to  be  awarded  was  entirely  for  him  to  deter- 
mine. It  can  hardly  be  doubted  that,  in  addition 
to  the  damage  sustained  by  the  loss  of  the  river 
frontage,  the  house  must  have  been  "  injuriously 
affected,"  t.e.,  depreciated  in  value,  by  the  interpo- 
sition between  it  and  the  river  of  an  embankment 
to  be  used  as  a  public  highway ;  and  this  seems  to 
bring  the  right  to  compensation  within  the  very 
words  of  the  27th  section  of  the  special  Act, 
because  it  is  a  damage,  otherwise  than  by  loss  by 
the  river  frontage,  by  reason  of  the  embankment 
or  roadway.  It  is  unnecessary  to  consider  the 
cases  of  the  HamviersmUh  Rallivay  Company  v. 
Brand  and  The  City  of  Glasgow  Union  Railway 
Company  v.  Hunter  (uhi  siqy.),  and  other  cases 
whicn  were  cited  in  argument,  because  their  ap- 
plicability to  the  present  case  depended  upon  that 
part  of  the  evidence  of  the  umpire  which  I  think 
ought  to  be  struck  out  as  inadmissible.  The  only 
question  then  arises  upon  the  award  itself :  whe- 
ther the  umpire  had  any  power  to  give  compensa- 
tion for  the  damage  by  the  depreciation  of  the 
mansion  house,  lands,  tenements,  and  hereditaments 
by  the  otherwise  injuriously  affecting  the  same  by 
the  execution  by  the  defendants  of  the  said  works, 
and  by  the  exercise  of  the  powers  of  the  Act.  Now 
he  was  authorised  both  by  the  special  Act  and  by 
the  Lands  Clauses  Act  to  give  compensation  if  the 
premises  were  injuriously  affected,  a  fact  which  it 
was  the  duty  of  the  umpire  to  ascertain  and  deter- 
mine. He  has  determined  it,  and  awarded  com- 
pensation in  respect  of  the  damage  thereby 
sustained  by  the  plaintiff,  and  I  see  nothing  in  the. 
case  to  impeach  the  correctness  of  his  awaid.  I 
think  that  the  judgment  of  the  Court  of  Exchequer 
Chamber  must  be  reversed. 

Lord  Westbury. — My  Lords, — I  concur  entirely 
with  the  mcgority  of  the  judges  in  the  point  relating 
to  the  admissibility  of  the  evidence  or  the  umpire, 
and  also  with  respect  to  the  limit  to  which  the 
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right  of  examining  the  ampire  onght  to  be  carried. 
On  the  other  point  I  must  confess,  that  on  this 
occasion,  as  on  some  others,  I  do  not  concur  in  the 
principles  which  have  been  established.  But  it 
would  be  useless  to  enter  into  that  discussion,  as  I 
understand  that  the  majority  of  your  Lordships  is 
on  that  point  in  harmony  with  the  opinion  which 
has  been  expressed  by  my  uoble  and  learned  friend 
who  has  just  addressed  the  House,  and,  therefore, 
I  concur  in  the  judgment  proposed  to  be  pro- 
nounced. 

Lord  CoLONSAT. — My  Lords, — I  entirely  concur 
in  the  iudgment  proposed  to  be  delivered,  on  both 
grounds.  First,  as  to  the  competency  of  examining 
the  umpire,  I  think  the  distinction  has  been  weU 
drawn  and  the  opinions  of  the  maiority  of  the 
judges  are  right.  And,  in  regard  to  the  other  part 
of  tne  case,  I  think  that  m^  noble,  and  learned 
friend  now  on  the  woolsack  (Lord  Chelmsford)  has 
stated  the  most  conclusive  reasons  for  the  judg- 
ment he  has  proposed  to  pronounce.  I,  therefore, 
do  not  think  it  necessary  to  take  up  your  Lord- 
ships* time  by  stating  particularly  the  grounds  on 
which  I  have  arrived  at  the  same  conclusion. 

Lord  Cairns. — My  Lords, — I  must  express  my 
own  sense  of  the  obligation,  and  I  am  sure 
there  is  the  same  feeling  on  the  part  of  your 
Lordships  to^the  learned  judges  who  nave  favoured 
us  with  their  opinions  upon  this  very  important 
case.  I  own  that,  speaking  for  mjrself,  both  as  re- 
gards the  extent  to  which  the  evidence  has  been 
challenged  as  receivable,  and  as  regards  the  other 
points  in  the  case  I  should  have  felt  great  hesita- 
tion in  coming  to  the  conclusion  at  which  I  have 
arrived  had  I  not  had  the  advantage  of  the  concur- 
rence of  so  large  a  majority  of  the  learned  judges. 
As  regards  the  reception  of  the  evidence,  in  my 
opinion  the  line  has  been  most  properly  and  accu- 
rately drawn  by  Cleasby  B.  It  appears  to  me  that 
on  every  point  which  may  be  considered  to  be  a 
matter  of  fact  with  reference  to  the  making  of  the 
award  the  evidence  of  the  arbitrator  or  umpire  was 
properly  admissible.  He  was  properly  asked  what 
nadbeen  the  course  which  the  argument  before 
him  had  taken — ^what  claims  were  made  and  what 
claims  were  admitted — so  that  we  might  be  put  in 
possession  of  the  history  of  the  litigation  before  the 
umpire  up  to  the  time  when  he  proceeded  to  make 
his  award.  But  there  it  appears  to  me  the  right  of 
asking  questions  of  the  umpiro  ceased.  The  award 
is  a  document  which  must  speak  for  itself,  and  the 
evidence  of  the  umpiro  is  not  admissible  to  explain 
or  to  aid,  much  less  to  attempt  to  contradict  (if 
any  such  attempt  should  be  made)  what  is  to  be 
found  upon  the  face  of  that  written  instrument. 
My  lords,  upon  the  other  part  of  the  case  I  own  I 
have  had  less  doubt  than  1  had  with  rogard  to  the 
extent  to  which  the  evidence  was  receivable.  It 
has  appeared  to  me  throughout  that  the  property 
of  the  plaintiff  in  error  in  this  case  was  what  is 
commonly  called  riparian  property.  The  meaning 
of  that  IS  that  it  had  a  water  frontage.  The 
meaning  of  its  having  a  water  frontage  was 
this,  that  it  had  a  right  to  the  undisturbed 
flow  of  the  river  which  passed  along  the  whole 
frontage  of  the  property  in  the  manner  in 
which  it  hxul  formerly  been  accustomed  to  pass. 
That  being  the  state  of  things,  this  water  frontage, 
with  these  rights  which  the  plaintiff  in  error  pos- 
sessed, were  taken  for  the  purooses  of  the  Act. 
Beyond  all  doubt  the  water  rignt  was  a  property 
belonging  to  the  plaintiff,  for  wnich  compensation 


was  to  be  made,  and  it  was  for  the  arbitraUir  to 
assess  the  compensation  to  which  the  plaintiff  was 
entitled  upon  that  footing.  Now  it  is  cpiite  tme 
that  some  difficulty  might  have  arisen  in  conae- 
quence  of  the  wording  of  the  claim  pat  fbrward  by 
tne  plaintiff  in  error.  In  that  daim  undue  weig^ 
as  it  seems  to  me,  is  laid  upon  the  poesettrioii  ol 
the  causeway,  that  is  to  say,  upon  the  one  point  in 
the  whole  frontage  by  means  of  which,  for  Uw 
time  being,  he  enjoyed  aooess  to  the  water  in  a 
particular  and  convenient  way.  But  it  seems  to 
me  that  his  claim  is  quite  large,  enough  to  oofvcr 
the  damage  to  the  whole  of  his  interest,  whatefcr 
that  interest  might  be,  and  that  interest,  it  appem 
to  me,  was  a  claim  to  a  water  right  along  the  whole 
of  the  frontage.  Then,  that  being  so,  when  Uw 
arbitrator  came  to  consider  that  claim  it  seems  to 
me  that  it  was  entirely  open  to  the  arhitnitor  to 
say  what  was  the  value  of  it.  It  was  impossible 
for  the  arbitrator  in  estimating  that  value  to  reject 
from  his  mind  the  consideration  of  the  entire  d^ 
prociation  of  value  which  the  property  would  be 
subject  to  by  reason  of  its  being  deprived  of  tfart 
water  right.  If  we  aro  to  look  at  the  whole  o£  the 
evidence,  it  appears  to  me  that  that  is  nothing 
moro  than  what  the  arbitrator  says.  Upon  these 
grounds  it  appears  to  me  that  the  motion  which 
has  been  submitted  to  your  Lordships  is  entirdf 
correct,  and  that  judgment  should  be  given  for 
the  plaintiff  in  error. 

Judgment  revened. 

Attorneys  for  the  plaintiff  in  error,  NickoU,  Bm- 
nett,  and  Netcman. 

Attorney  for  the  defendants  in  error,   IT.  ITyb 
Smith, 
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(Before  the  Lords  Justices.) 

Lord  Auckland  v.  The  Westmixstkk  District 

Board  op  Works. 

Metropolis  Local  Management  Acts  (18  (^19  Vid. 
c.  120,  «.  76,  and  25  |-  26  Vid.  c.  102,  m.  63,  7i 
a^id  75) — Geyieral  line  of  buHdings — Site  of  oU 
buildings — Compensation-^Injunction — Jwnsdie- 
tion. 

A  person  purchased  from  a  railway  company  a 
piece  of  land  formerly  the  site  of  houses  wkiek  Un 
compaiiy  had  taken  for  the  purposes  of  their  roil- 
way.  The  compayiy  hctd  pulled  down  the  hmsm 
a7id  constructed  their  railway  underground,  €mi 
then  restored  the  surface  of  the  land,  and  aiver' 
tised  it  for  sale  as  building  land.  The  Ujmd  came 
within  the  provisions  of  the  Metropolis  Local  Math 
agement  Ads : 

Held,  that  the  purchaser  was  in  the  same  posiiicm  as 
to  his  right  of  building  on  the  site,  asifhs  hai 
bought  the  land  with  the  houses  standing  <m  H, 
and  had  himself  pulled  them  down  for  the  pftirpo^ 
of  rebuilding,  and  that  the  Metropolitan  Boon  </ 
Works  had  no  power  to  require  Vie  new  huHdiafs 
to  be  set  back  to  the  general  line  of  buildings  m 
the  street,  without  compensating  him  for  damage 
under  the  74th  -sedion  of  the  Meiropoiliis  Lorn 
Management  Ad  1862. 

The  Ihth  sedion  of  the  Metropolis  Load  Jfaiy 
ment  Ad  1862  only  apoUes  to  hmUUmgs  tAeid  U 
be  erected  on  land  not  ouiU  on  h^fbrt,  mKdmdts 
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huUdings  abotU  to  be  erected  on  the  site  of  old 

buildings,  except  where  the  owner  of  the  old  build- 
ings has  miUed  them  down  witliout  any  intention 

of  again  building  on  the  site, 
Tsu  was  an  original  hestrine  on  motion  for  decree. 

On  the  2l8t  Feb.  1871  the  plaintiff  purchased 
irom  the  Metropolitan  Bailway  Company  a  piece 
of  vacant  land  on  the  south  side  of  Buckingham- 
row,  Westminster,  which  formed  part  of  the  sur- 
plus lands  of  the  company. 

The  company  had  previously  offered  this  piece 
of  land  together  with  other  surplus  lands  for  sale 
by  public  auction,  and  in  the  particulars  of  sale  a't 
the  auction  the  piece  of  land  ^terwards  bought  by 
the  plaintiff  was  described  as  "  a  plot  of  freehold 
building  land.'' 

This  pieoe  of  land  was  conveyed  to  the  plaintiff 
in  fbe  by  an  indenture  dated  the  6th  April  1871. 

At  the  time  when  it  was  taken  by  the  railway 
company  this  piece  of  land  formed  the  site  of  three 
houses  fronting  Buckingham-row,  and  known  as 
No8. 1,  2,  and  3,  Buckingham-row. 

The  railway  company  pulled  down  these  houses, 
and  having  constructed  their  railway  underground, 
they  restored  the  surface  of  the  land  and  put  it  up 
lor  sale. 

This  piece  of  land  abutted  on  the  west  on  a 
passage  about  5ft.  wide,  over  the  entrance  of 
which  part  of  the  house  No.  1,  Buckingham-row, 
formerly  extended.  This  passage  led  from  Buck- 
ingham-row to  Brewer's-row,  past  a  row  of  small 
cottages,  known  as  Nos.  13,  14,  15,  16,  and  17, 
York-place,  which  were  built  at  right  angles,  or 
nearly  so,  to  the  line  of  the  houses  in  Buckingham- 
row.  These  cottages  were  set  back  about  20ft. 
from  the  passage,  with  gardens  between  them  and 
the  passage.  Beyond  the  cottages  the  passage 
was  continued  in  a  straight  line  for  a  aistanoe 
about  equal  in  length  to  the  frontage  of  the 
cottages ;  but  beyond  the  cottages,  buildings  ran 
dcfle  up  to  the  passage. 

The  plaintiff,  who  had  a  house  in  Queen's- 
square,  Westminster,  purchased  the  piece  of  land 
in  question  for  the  purpose  of  erecting  his  stables 
on  it. 

Flans  of  the  intended  stables  were  prepared  and 
sabmitted  to  the  Board  of  Works  for  the  West- 
minster district,  and  on  the  24th  June  1871,  in 
accordance  with  the  provisions  of  the  Metropolis 
Local  Management  Acts  (18  &  19  Vict.  c.  120, 
8.  7^  and  25  &  26  Vict.  c.  102,  s.  63),  due  notice  in 
writmff  of  the  intention  to  build  was  given  to  the 
board  by  the  plaintiff's  builder. 

The  76th  section  of  the  18  &  19  Vict.,  o.  120 
provides  that  before  beginning  to  lay  or  dig  otf 
the  foundation  of  any  new  house  or  building  with- 
in any  parish  or  district  mentioned  in  the  schedules 
to  the  Act,  or  to  rebuild  an^  house  or  building 
therein,  seven  days'  notice  m  writing  shall  be 
^ven  to  the  vestry  or  board,  by  the  person  intend- 
ing to  build  or  rebuild  such  house  or  building ;  and 
every  such  foundation  shall  be  laid  at  such  level  as 
will  permit  the  drainage  of  such  house  or  building 
in  compliance  with  the  Act,  and  as  the  vestry  or 
board  shall  order ;  and  the  vestry  or  district  board 
shall  make  their  order  in  relation  to  the  matters 
afiiresaid,  and  cause  the  same  to  be  notified  to  the 
perBon  from  whom  such  notice  was  received,  with- 
in seven  days'  after  the  receipt  of  such  notice;  and 
in  defiudt  c^  such  notice,  or  if  such  house,  building 
Aoy  be  begun,  erected,  or  made  in  any  respect 
contmy  to  any  order  of  the  vestry  or  board  made 
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and  notified  as  aforesaid,  or  the  provisions  of  the 
Act,  it  shall  be  lawful  for  the  vestry  or  board  to 
cause  such  house  or  building  to  be  demolished  or 
altered,  and  to  recover  the  expenses  thereof  from 
the  owner  thereof,  in  manner  provided  by  the  Act. 

By  the  63rd  section  of  the  25  &  26  Vict.  c.  102, 
it  is  enacted  that  where  any  notice  shall  have  been 
given  to  any  vestry  or  district  board,  pursuant  to 
the  76th  section  of  the  18  &  19  Vict.  c.  120,  ^i 
shall  be  lawful  for  the  surveyor  of  such  vestry  or 
board,  if  he  shall  deem  it  necessary  or  proper  so 
to  do,  within  three  days  after  the  receipt  oi  such 
notice  by  the  vestry  or  district  board,  by  writing 
under  his  hand  directed  to  and  served  upon  the 
person  giving  such  notice,  to  require  tnat  the 
buildings  or  works  referred  to  therein  shall  not 
be  proceeded  with  until  after  the  then  next  meet- 
ing of  the  said  vestry  or  district  board,  and  until 
their  directions  in  reference  thereto  shall  have  been 
notified  to  such  person,  provided  that  the  order  of 
the  said  vestry  or  district  board  shall  be  made  and 
notified  to  the  said  person  at  the  latest  within 
fifteen  days  after  the  receipt  of  such  notice  by 
the  vestry  or  district  board. 

No  order  was  made  by  the  board  upon  the 
notice  of  the  plaintifi^s  intention  to  buila  within 
the  period  of  fifteen  days  prescribed  by  the  Act. 

Shortly  afterwards  the  surveyor  of  the  district 
board  gave  the  plaintiff's  builder  verbal  permission 
to  commence  operations,  but  the  permission  was 
revoked  again  in  a  few  days,  on  the  plea  that  the 
consent  of  the  Metropolitan  Board  of  Works  was 
required. 

The  district  board  endeavoured  to  induce  the 
plaintiff  to  apply  to  the  Metropolitan  Board,  but 
having  failed  to  persuade  him  to  do  so,  they  applied 
themselves  to  the  Metropolitan  Board. 

On  the  2nd  Aug.  1871  Mr.  Vulliamy,  the 
superintendent  architect  of  the  Metropolitan 
Board,  sent  to  the  plaintiff's  solicitors  an  order, 
purporting  to  be  made  by  him  under  the  75th 
section  of  the  MetropoUs  Local  Management 
Amendment  Act  1862  (25  &  26  Vict.,  c.  102). 

The  74th  section  of  that  Act  provides  that  in 
case  any  building  situated  witnin  any  of  the 
parishes,  districts,  or  places  comprised  in  the 
schedules  of  the  Act  18  &  19  Vict.,  c.  120,  which 
shall  in  any  part  thereof  project  beyond  the  g^eneral 
line  of  the  street  in  whicn  tne  same  may  be  situate, 
or  b^ond  the  fix)nt  of  the  building,  wall,  or  railing 
on  either  side  thereof,  shall  at  any  time  be  taken 
down  to  an  extent  exceeding  one  half  of  such  build- 
ing, such  half  to  be  measured  in  cubic  feet,  or  shall 
be  destroyed  by  fire  or  other  casualty,  or  de- 
molished, pulled  down,  or  removed  firom  any  other 
cause  to  the  extent  aforesaid,  it  shall  be  lawful  for 
the  Metropolitan  Board  of  Works  to  require  the 
same  to  be  set  back  to  such  a  line,  and  in  such  a 
manner  for  the  improvement  of  any  street  as  the 
board  shall  direct,  provided  that  the  said  board 
shall  make  compensation  to  the  owner  of  such 
building  for  any  damage  and  expenses  which  he 
may  sustain  and  incur  thereby. 

The  75th  section  of  the  same  Act  provides  that 
no  building,  structure,  or  erection  shall,  without 
the  consent  in  writing  of  the  Metropolitan  Board 
of  Works,  be  erected  beyond  the  general  line  of 
buildings  in  any  street,  place,  or  row  of  houses  in 
which  me  same  is  situate,  in  case  the  distance  of 
such  line  of  buildings  from  the  highway  does  not 
exceed  fifty  feet,  or  within  fifty  feet  ot  the  high- 
way when  the  distance  of  the  line  of  buildings 
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therefrom  amounts  to  or  exceeds  fifty  feet,  not- 
withstanding there  bein^  gardens  or  vacant  spaces 
between  the  line  of  bailmngs  and  the  highway, 
such  general  line  of  baildings  to  be  decided  oy  the 
superintendent  architect  to  the  Metropolitan 
Board  of  Works  for  the  time  being ;  and  m  case 
any  building,  Ac.,  be  erected,  or  be  begun  to  be 
erected,  without  such  consent,  or  contrary  to  the 
terms  and  conditions  on  which  the  same  may 
have  been  granted,  it  shall  be  lawful  for  the  vestry 
of  the  parish  or  the  board  of  works  for  the  dis- 
trict in  which  the  building,  &c.,  is  situate,  to 
cause  to  be  made  complaint  thereof  to  a  justice  of 
the  peace,  who  shall  thereupon  issue  a  summons 
requiring  the  owner  or  occupier  of  the  premises, 
or  the  builder  or  person  engaged  in  any  work  con- 
trary to  this  enactment,  to  appear  at  a  time  and 
place  to  be  stated  in  the  summons  to  answer  such 
complaints;  and  if  the  said  complaint  shall  be 
proved  to  the  satisfaction  of  the  justice  before 
whom  the  same  shall  be  heard,  such  justice  shall 
make  an  order  in  writing  on  such  owner  or 
occupier,  builder  or  person,  directing  the  demo- 
lition of  any  such  building,  or  so  much  thereof 
as  may  be  beyond  the  said  general  line  so  fixed  as 
aforesaid,  &c. 

Mr.  Vulliamy's  order,  after  reciting  the  75th 
section  of  the  Act,  went  on  thus  :  "  And  whereas, 
Mr.  James  Rogers,  solicitor  to  the  Board  of 
Works  for  the  aistrict  of  Westminster,  and  Mr. 
B.  B.  Amtz,  surveyor  to  the  said  board  (Messrs. 
Lambert  and  Son,  of  No.  30,  Bedford-row,  having 
had  notice  to  attend  the  hearing  before  me  on 
behalf  of  Lord  Auckland,  but  they  declined  to  do 
so),  have  severally  appeared  before  me  and  been 
heard  regarding  the  proposed  erection  of  buildings 
on  the  vacant  land  at  the  comer  of  Buckingham- 
row  and  York-place,  in  the  parish  of  St.  Margaret, 
Westminster,  and  beyond  the  front  or  face  of  the 
buildings  forming  a  row  of  houses  on  the  eastern 
side  of  York-place  aforesaid,  such  houses  being 
Nos.  13  to  17  inclusive,  and  I  have  been  required 
to  decide  the  general  line  of  buildings  in  such 
place  as  provided  in  the  said  statute.  Now,  there- 
fore, havmg  considered  the  several  matters,  I,  the 
undersigned,  being  the  superintending  architect 
to  the  Metropolitan  Board  of  Works,  do  hereby, 
pursuant  to  the  said  Act,  decide  that  the  mam 
fronts  of  the  buildings  forming  the  row  of  houses 
aforesaid  ...  is  the  general  une  of  buildings  on 
the  eastern  side  of  York -place  aforesaid."  And  the 
order  was  signed,  George  Vulliamy. 

The  effect  of  this  order  would  have  been  to 
deprive  the  plaintiff  of  the  use  of  nearly  one-half 
of  the  plot  of  land  on  which  he  was  about  to 
build. 

On  the  2nd  Aug.  1871  the  District  Works 
and  General  Purposes  Committee  passed  a  resolu- 
tion "  that  it  be  recommended  to  the  board  that 
should  Lord  Auckland,  his  agents,  or  any  other 
person  begin  to  erect,  or  raise,  or  erect,  or  raise 
any  building,  structure,  or  erection  beyond  the 
general  line  of  buildings  on  the  eastern  side  of 
York-place  as  decided  by  the  superintending  archi- 
tect, the  solicitors  to  the  board  have  instructions 
to  proceed  against  all  persons  so  offending." 

The  plaintiff  then  asked  the  district  board  to 
purchase  the  land  of  him,  but  they  declined  to  do 
so.  He  then  appealed  to  the  Metropolitan  Board  to 
review  or  correct  Mr.  VuUiamy's  order,  and  having 
failed  to  obtain  any  redress  in  that  way,  he  applied 
to  them  for  compensation,  but  they  repUea  that 


they  had  no  intention  of  putting  in  farce  in  the 
present  case  the  provisions  of  the  74di  section  of 
the  Act. 

The  plaintiff  then  filed  his  bill  ajgamst  the 
district  Doard,  praying  for  a  declaration  that  no 
order  having  been  given  by  the  district  board 
in  relation  to  the  matters  contained  in  the  notice 
given  by  the  plaintiff's  builder  to  the  board  on 
the  24th  June  1871,  within  the  period  prescribed 
by  the  63rd  section  of  the  Metropolis  Manafj^emeot 
Act  1862,  the  power  of  the  board  to  make  any 
order  in  relation  to  those  matters  ceased  and  de 
termined  at  the  expiration  oi  that  period,  and 
that  the  plans  referred  to  in  the  notice  were  to  be 
deemed  and  taken  to  have  been  approved  by  the 
board  ;  it  also  prayed  for  a  declaration  that  Ifr. 
Yulliamy's  oraer,  dated  the  2nd  Ang.  1871, 
was  invalid  so  far  as  it  extended  or  operated  to 
prevent  the  erection  of  buildings  on  any  part  of 
the  site  formerly  occupied  by  the  bouses,  Nos.  1, 
2,  and  3,  Buckingham-row,  and  for  an  injunction 
to  restrain  the  district  board  from  taking  anj 
proceedings  for  the  purpose  of  compelling  the 
plaintiff  or  his  builder  to  abstain  from  erecting 
buildings  upon  so  much  of  the  site  of  Nos.  1,  £ 
and  3,  BucKingham-row  as  lies  outside  the  line 
decided  by  Mr.  Vulliamy  to  be  the  general  line  of 
buildings  in  York-place,  and  from  taking  any  pn>> 
ceedings  for  the  purpose  of  recovering  from  the 
plaintilf  or  his  builder  penalties  under  the  63rd 
section  of  the  Metropolis  Management  Amend- 
ment Act  1862,  and  from  interfering  in  any  manner 
with  the  erection  of  the  building  proposed  to  be 
erected  by  the  plaintiff  on  the  site  of  those  hoiuei. 

On  a  motion  for  an  injunction,  Malins,  Y.C.  hdd 
that  the  district  board  had  acted  uUra  vtns  in 
setting  in  motion  the  Metropolitan  Board,  which 
had  no  power  where  buildings  had  been  taken 
down,  and  were  about  to  be  rebuilt,  to  reqoire 
them  to  rebuild  in  a  general  line  fixed  by  their 
architect,  without  compensating  the  owner  of  the 
land  under  the  74th  section  of  the  Act,  and  aoooid- 
ingly  he  granted  the  injunction  prayed  for. 

From  this  order  the  defendants  appealed,  and, 
on  the  appeal  motion  coming  on  to  be  neard,it  was 
arrangea  that  it  should  stand  over  till  the  heariig, 
that  the  plaintiff  should  at  once  give  notice  dT 
motion  for  decree,  and  that  the  hearing  should  be 
taken  before  the  Lords  Justices. 

The  cause  now  came  on  to  be  heard. 

Olasse,  Q.C.  and  Mucnaghten,  for  the  plaintEfT. 
— We  contend  that  the  proceeding  of  the  defendai^ 
is  ultra  vires,  as  they  gave  ns  no  notice  within 
fifteen  days  after  the  receipt  of  our  notice  that  ire 
intended  to  build,  as  required  by  the  6%xi  sectkn 
of  the  25  &  26.  Vict.  c.  102.  Moreover  the  75Ui 
section  of  the  Act  does  not  apply  to  this  case  it 
all.  That  section  only  applies  to  land  which  his 
not  been  built  upon.  It  is  only  under  the  74th 
section  that  we  could  ever  have  been  required  to 
set  back  our  buildings  to  the  general  line  d 
buildings,  and  then  we  should  have  been  entitled 
to  compensation.  We  contend  that  it  makes  no 
difference  that  the  land  in  question  was  Tactnt 
when  we  purchased  it,  for  we  must  stand  in  the 
shoes  of  the  person  from  whom  the  railway  oom- 

any  bonght  it,  and  we  are  in  the  same  poaitiaB, 
and  have  the  same  rights,  as  if  we  bad  polled 
down  the  old  buildings  ourselves.  Wesabmitthaft 
we  are  entitled  to  the  relief  prayed  foar  in  our  \A 
and  that  the  court  has  jurisdiction  to  gnat  UmI 
.  relief  is  clear  from  these  aathoritiea : 
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Freurm  t.  Laiou,  4  M.  A  C.  255 ; 

Tinkler  t.  The  WoHdtmorth  Ditlriet  Board  of  Worllt. 
2  De  a.  ft  J.  273 ; 

Kerr  on  InjimatiQiiB,  205,  296  ; 

Btotw  V,  Tht  Commtrcial  Railway  Company,  4  M.  A 
ai22j 

The  River  Dun  Navigation  Company  t.  The  Narih 
MiiUand  Raiiway  Companv,  1  Bail.  Cab.  153. 
BrUlowe,  Q.C.  and  Craefcneli,  forthe  dofendentH. 
— We  contend  that  thie  court  has  no  jarisdiction 
in  this  matter.  The  plaintiff  shonld  have  appealed 
from  the  order  of  the  district  board  to  the  Metro- 
politan Board  of  Works,  as  provided  by  the  211th 
•ecticm  of  the  18  &  19  Vict  c.  120,  or  he  should 
have  apphed  to  the  Court  oF  Queen's  Bench  for  a 
nandamut,  as  was  done  in  an  unreported  cose  of 
Seg.  T.  VuUiamy.  But,  assuming  this  court  to 
have  jurisdiction,  we  contend  that  oar  not  having; 
given  notice  within  the  63rd  section  of  the  25  & 
26  Yidt.  0. 102,  is  immaterial.  And  we  contend  that 
the  plaintiff  having  bought  the  land  as  vacant  land, 
it  most  be  subject  to  the  provisions  of  the  75th 
section,  for  be  must  be  held  to  have  had  notice  of  the 


r.  The  VeiUrfi  of  St.  Paneriu,  L.  Bep.  2  Q.  B 


Lord  Justice   Jambs  f 


of 


opm 


that  the  order  of  the  Vice- Chancellor  gmntiDKan 
iojunction  in  this  caee  is  perfectlv  right.  The 
plaintiff  Lord  Auckland  oomee  to  this  court  and 
BSjs,  "  A  public  body  have  threatened,  and  do  still 
tiireaten  and  intend  to  pull  down  some  build- 
ings which  I  have  a  right  to  erect,  and  which 
I  am  about  to  erect  on  my  prcpertj.  That  being 
ao,  I  am  embarrassed  hj  what  thev  are  doing  or 
intend  to  do  under  colour  of  the  very  Rreat 
powers  (riven  them  bv  certain  Acts  of  Parlii^ 
ment.  First  of  all  tbey  embarrass  me  in  the 
appUcation  oF  my  property  to  the  purpose  I  desire, 
and  I  am  in  foot  prevented  from  erecting  my 
baildings,  because  they  tell  me  in  plain  terms 
that,  if  I  do  build,  they  will  put  in  force  the  powers 
of  iiaeiT  Act,  and  pull  down  my  house,  or  stable, 
or  whatever  it  may  be."  Those  being  the  fsctH,  it 
wpears  to  me  to  be  a  plain  case  for  the  exercise 
<X  the  jurisdiction  of  this  court.  What  is  the 
caseP  A  man  files  his  bill  with  regard  to  a 
grievous  wrong  which  is  threatened  to  be  com- 
mitted upon  him,  and  he  has  a  right  to  see 
whether  this  body  have  the  power  to  inflict  this 
wrong  upon  him,  or  at  all  events  to  try  and 
relieve  his  title  from  the  cloud  which  is  cast  upon 
it  by  this  proceeding,  which  has  been  taken  under 
a  public  Act  of  Parliament  by  public  function- 
aries entrusted  with  great  and  arbitrary  powers. 
It  seems  to  me  to  be  the  satne  kind  of  case  as 
Chose  well  known  cases  in  which  this  court  has 
constantly  exercised  its  jurisdiction  by  restraiuiqg 
railway  companies  from  proceeding  to  take  land, 
which  they  had  power  to  take  for  one  purpose, 
fbr  some  other  purpose  for  which  they  were  not 
entitled  to  take  it,  or  to  t^e  part  of  a  house 
only  whan  the  owner  says,  "  You  must  take 
the  whole  of  it."  In  those  cases  the  court 
granted  an  injunction  and  stopped  the  company 
■t  onoe,  because  they  were  about  to  eierdse 
tJwar  powers  in  a  manner  that  was  oppressive,  and 
in  a  manner  that  was  illegal.  I  have  no  doubt, 
therefore,  that  this  a  aoase  within  tJie  jaris^fction 


of  this  court,  and  that  it  is  a  proper  case  for  the 
exercise  of  Uie  jurisdiction  of  the  court  so  as  to 
have  the  matter  determined  once  Ibr  all,  instead  of 
leaving  Lord  Auckland  to  go  before  a  magistrate 
and  to  discuss  with  him  the  question  of  jurisdic- 
tion and  the  construction  of  the  Act  of  Farliament, 
which,  it  is  said  on  thef)art  of  the  defendants,  in- 
volves some  difficulty,  and  then  to  be  obliged  to 
take  some  other  step,  perhaps  to  go  to  the  Court 
of  Queen's  Bench,  and  I  kuow  not  where  else,  in 
order  to  have  the  thing  tried  by  certiorari.  Of 
course,  some  persons  may  object  to  this  court ; 
but  it  is  not  the  habit  of  this  court,  at  all  events,  to 
say  that  it  is  so  bad  a  tribunal  that  people  should 

£to  all  these  different  places  rather  than  come 
re  to  have  their  grievances  decided.  I  think, 
therefore,  it  is  a  case  in  which  the  jurisdiction  of 
the  court  ought  to  be  exercised.     Then  comes  the 

3uostion — Is  what  the  board  of  works  are  about  to 
o  or  threaten  to  do  in  any  manner  justified  by  the 
Act  of  Parliament?  I  am  of  opinion,  on  more 
grounds  than  one,  that  their  whole  proceeding  is 
clearly  ultra  vires.  It  is  beyond  all  question  that 
Lord  Auckland  is  the  proprietor  of  the  site  of  some 
lately  existing  buildings,  which  abuts  upon  York- 
place,  The  buildings  upon  that  site  were  taken 
for  some  purpose  or  other  in  connection  with  the 
construction  of  the  Metropolitan  District  Railway. 
I  am  of  opinion  that  Lord  Auckland,  as  the  pur- 
chaser  of  that  site  &om  the  Metropolitan  District 
Railway  Company,  who  were  the  purchasers  from 
the  former  owners,  has  oiactly  the  same  rights  in 
every  respect  as  those  owners  had  before  their 
houses  were  token  down,  and  bos  exactly  tbe 
same  rights  as  he  would  have  had  if  he  had 
bought  the  ground  with  the  booses  standing 
upon  it,  and  had  taken  them  down  himself  for  tbe 
purpose  of  building  what  he  now  intends  to  build 
upon  the  site  of  them,  and  that  then  this  pubhc 
body  had  interfered.  The  question  is  to  be  deter- 
mined in  the  same  way,  ia  my  opinion,  as  if  Lord 
Auckland  had,  a  day  ortwo  or  a  week  before  these 
proceedings  beguii,  been  the  owner  of  the  piece  of 
land,  with  the  buildings  stending  thereon.  In  that 
oase  it  appears  te  me  quite  olear  that  his  position 
would  come  exactly  within  the  case  which  is  pro- 
vided for  by  the  74th  section  of  the  second  Act, 
which  enacts  that,  provided  any  part  of  a  building 
which  is  demolished,' pulled  down,  or  removed  had 
projected  beyond  the  general  line  of  tho  street  in 
which  the  same  was  situated,  it  shall  be  lawful  for 
the  Metropolitan  Board  of  Works  when  the  owner 
is  about  to  rebuild  to  direct  him  to  put  back  his 
new  building  into  such  a  hne  and  in  such  a  manner, 
for  the  improvement  of  the  street,  as  the  boai'd 
shoulddirect.  The 7'tth  section, tomymind.isclearly 
applicable  to  a  case  where  any  part  of  the  building 
projects  beyond  the  general  hne  of  tho  street.  In 
that  event  the  7ith  section  provides  for  taking  away 
a  man's  property,  giving  him  compensation  for  it ; 
and  then  it  is  contended  that  aftier  it  has  thus 
been  provided  that  aman's  property  may  be  taken 
in  a  certain  way  upon  giving  him  compensation  for 
it,  the  very  next  section  of  the  Act,  the  75th  section, 
goes  on  to  enact  that  the  property  is  to  be  taken 
away  by  the  same  body  without  any  compensation 
at  ail.  I  am  of  opinion  that  having  regard  to  the 
provisions  in  the  former  Acts,  in  lieu  of  which  this 
75th  section  was  enacted,  and  having  regard  to  the 
74th  section,  which  immediately  precedes  it,  and 
to  the  whole  context  of  the  Act,  and  to  the 
whole    spirit   of   recent    legislation  with  regard 
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to  dealings  with  private  property,  that  the  mean- 
ing of  the  75th  section  was  that  it  should  apply 
only  to  a  new  structure  or  erection  beine  built  on 
land  which  for  the  purposes  of  the  Act  would  properly 
be  described  as  vacant  ground ;  and,  therefore,  1 
am  of  opinion  that  there  was  no  jurisdiction  in  the 
district  board  to  interfere  with  any  building  which 
Lord  Auckland  might  erect  on  that  land,  except 
according  to  the  provisions  of  the  74th  section.  I 
am  of  opmion  that  the  75th  section  does  not  apply 
at  all  to  this  case ;  and  that  Mr.  Yulliamy's  line, 
whether  rightly  or  wrongly  laid  down  b/ him  a^ 
the  general  line  of  the  street,  would  not  authorise 
the  board  to  interfere  with  Lord  Auckland's 
property.  But  I  am  also  of  opinion  that  Mr. 
Yulliamy's  order  is,  on  the  &ce  of  it,  perfectly, 
monstrously,  and  shockingly  wrong.  One  can  see 
at  once  how  the  error  came  to  arise.  Mr.  VuUiamy 
treated  the  site  of  the  old  buildings  as  being  vacant 
ground.  That  appears  upon  the  face  of  the  order 
itself,  which  he  nas  pronounced.  He  came  to  the 
decision  of  the  question  as  to  the  general  line  of 
the  street  on  the  assumption  that  Lord  Auckland's 
property  was /to  be  treated  as  vacant  ground,  and 
then  he  found  what  he  supposed  to  be  a  general 
line — the  line  made  by  four  or  five  houses,  that 
being,  as  he  then  thought,  the  only  general  line 
that  he  could  find  there.  The  question  was  sub- 
mitted to  him  in  a  very  curious  manner.  The 
order  says:  "And  whereas  Mr.  James  Bogers, 
solicitor  for  the  district  of  Westminster,  and  Mr. 
B.  B.  Amtz,  surveyor  to  the  said  board  (Messrs. 
Lambert  and  Son,  of  No.  30,  Bedford-row,  having 
had  notice  to  attend  the  hearing  before  me  on 
behalf  of  Lord  Auckland,  but  they  declining 
to  do  so),  having  personally  appeared  before  me, 
and  been  heard  regarding  the  proposed  erection 
and  buildings  on  vacant  lana  at  the  comer 
of  Buckingham-row  and  York-place,  in  the 
I)arish  of  St.  Margaret's,  Westminster,  and 
beyond  the  face  or  front  of  York-place,  form- 
ing a  row  of  houses  on  the  eastern  side  of  York- 
place  aforesaid,  such  houses  being  numbered  from 
13  to  17  inclusive"  (the  charge  is  that  he  is  going 
to  erect  them  beyond  the  face  of  that  row),  "  and 
I  have  been  required  to  decide  the  general  line  of 
buildines  in  such  place,  as  provided  in  the  said 
statute. '  It  was  assumed  that  there  was  no 
right  to  build  beyond  the  front  of  that  row 
of  houses,  and  he  dealt  with  that  row  of  houses 
as  being  the  only  thing  that  he  found  standing 
there.  I  think  if  Mr.  Vulliamy's  attention  had 
been  drawn  to  this,  that  he  was  to  ascertain  what 
the  general  building  line  of  York-place  was  as 
things  stood  before  the  old  houses  were  taken 
down,  he  never  could  have  made  such  an  order  as 
this,  the  effect  of  which  is  to  say  that  the  front  of 
those  five  houses  was  the  general  line  of  building, 
not  of  a  street,  but  of  a  small  footway,  which  on 
the  same  side  was  bounded  by  a  buildmg  or  bv  a 
wall  the  greater  part  of  the  way,  and  was  bounded 
by  a  building  and  a  wall  on  the  other  side.  It 
appears  to  me  utterly  impossible  that  any  human 
being  could  ever  have  said  that  that  Une  of  houses 
in  the  middle  of  the  whole  thing  was  the  general 
line  of  building,  for  the  purpose  of  determining 
up  to  what  pomt  buildings  might  be  erected  on 
the  property.  It  seems  to  me  to  be  exactly  the 
case  which  I  suggested  in  the  course  of  the  argu- 
ment. Tt  is  just  the  same  thing  as  if  a  man  had 
said  that  the  old  line  of  the  front  of  Burlin^n 
House  was  the  general  line  of  buildiug  in  Picca- 


dilly. Mr.  Yulliamy  has  fiiUen  into  a  mitrtake, 
and  I  am,  therefore,  of  opinion  that  he  baa  not  in 
fact  ever  determined  the  buildinff  line  in  the 
manner  in  which  he  ought  to  have  detennined  it, 
namely,  what  as  a  matter  of  fact  was  the  line  of 
buildings  before  the  old  houses  were  taken  dofwn. 
It  being  clear  to  my  mind  that  the  defendants 
could  not  take  this  land,  except  under  the  74th 
section,  there  will  be  an  order  for  an  injunction  to 
restrain  them  from  interfering^  with  Lord  Auck- 
land's building,  notwithstandmg  Mr.  Yullianrj's 
order ;  and  a  declaration  that,  notwithstanding  that 
order,  they  were  not  entitled  to  take  any  part  of 
the  site  of  the  old  buildings  purchased  \yj  Lord 
Auckland,  but  that  Lord  Auckland  is  entitled  to 
build  on  the  whole  of  that  site,  and  he  must  ha?e 
the  costs  of  the  suit. 

Lord  Justice  Mellish.  —  I  am  of  the  same 
opinion.  I  think  it  is  impossible  to  read  with  airjr 
care  the  74th  and  75th  sections  of  the  MetropoKi 
Local  Management  Act  1862  without  coming  to 
the  conclusion  that  no  case  can  be  intended  to  be 
within  the  75th  section,  which  is  within  the  74lli 
section.  The  74th  section  gives  power  to  the 
Metropolitan  Board,  if  any  house  which  is  beyond 
the  general  line  of  the  street  is  pulled  down  to 
the  extent  of  more  than  one  half  or  is  destroyed,  to 
require  that  when  it  is  built  up  again  it  shaU  be 
set  back,  paying  compensation.  Now,  it  is  absurd 
to  suppose  that  the  Legislature  could  have  in- 
tended that  in  that  yerv  same  case  the  board 
might,  instead  of  proceeding  under  sect.  74,  pro- 
ceed under  sect.  75,  and  say,  "  You  shall  pat  yaar 
house  back  to  the  general  ime  of  the  street  with- 
out receiving  any  compensation  whatever."  To 
make  the  two  sections  consistent  with  each  oUier, 
I  think  that  one  must  construe  the  words  **  no 
building,  structure,  or  erection'*  in  the  75th 
section  to  mean  "  no  building,  structure,  or  ereo- 
tion  built  or  erected  for  the  first  time."  Thea 
comes  the  question  whether  this  present  case, 
assuming  against  Lord  Auckland  that  there  maf 
be  a  general  line  of  building  in  York-plaoe,  is 
within  the  74th  section.  Of  course,  if  tne  same 
person  who  had  pulled  the  buildings  down  ms 
intending  to  erect  them  again,  it  would  be  ex- 
pressly within  the  74th  section.  But  ought  the 
74th  section  to  be  confined  to  such  a  case  as 
that?  In  my  opinion  it  would  be  very  absmd 
to  confine  it  to  such  a  case,  because  if  a 
man  pulls  down  his  building,  intending  to  erect 
a  new  one,  why  should  he  not  be  allowed  to  sell 
the  site  with  the  same  power  of  erecting  the  build- 
ing as  he  himself  had  r  It  spears  to  me  that  the 
purchaser  must  be  in  the  same  position  as  the 
vendor,  and  so  the  purchaser  from  the  purchaser 
must  be  in  the  same  position  as  the  onginal  pur- 
chaser. Then  does  it  make  any  dififerenoe  that  a 
railway  company  was  the  first  purchaser,  that  it  was 
a  railway  company  who  bougnt  the  property  firam 
the  original  owner  and  puU^  down  the  buildinss? 
I  do  not  think  that  that  makes  any  difference.  I  do 
not  mean  to  say  that  in  every  case  after  a  building 
has  been  once  erected,  the  site  of  that  bmlding  ia 
to  remain  for  ever  thereafter  within  sect.  74,  and 
never  to  come  within  sect.  75.  Suppose  the  case 
of  a  building  being  pulled  down,  and  its  site  tamed 
to  a  totally  different  purpose — made,  for  instasoe^ 
into  an  open  garden ;  or  suppose  the  case  of  a  maa 
pulling  down  his  building  yolnntarily,  and  settiqg 
it  back  to  the  general  line  of  the  street — ^I  do  not 
suppose  that  a£er  he  had  done  that,  after 


MAGISTEATES'  CASES. 


567 


Chan.] 


Feabon  (app.)  V.  Mitchell  (resp.). 


[QB. 


thing  had  taken  place  which  would  be  evidence 
that  the  owner  had  abandoned  the  land  as  a  site 
for  building,  and  had  devoted  it  to  other  purposes 
— I  do  not  suppose  that  anyone  who  might  sub- 
sequently acquire  that  land  by  purchase,  or  the 
original  owner  of  it,  could  after  that  take  advantage 
of  its  having  been  the  site  of  old  buildings,  just  as 
in  questions  which  constantly  occur  when  a  house 
is  pulled  down  and  a  new  house  is  erected,  whether 
the  right  to  the  ancient  lights  is  gone.    If  a  man 
pulls  down  a  house,  and  it  is  left  down  for  so  manj 
years  that  all  supposed  intention  of  rebuilding  is 
gone,  then  all  the  right  to  the  lights  may  be  gone 
also.    But    if  there  is  an  intention  to  rebuild, 
though    the   building    is    put   off   for   a   year, 
or   two   years,    or   three   years,     the    right   to 
the  lights  would  remain  when  the  house  was  built 
np  again ;  and  I  do  not  suppose  that  it  would  make 
any  difference  if  when  the  owner  had  pulled  down 
the  house  he  had  sold  the  land  with  the  right  of 
building  upon  the  house  again.  The  right  which  be- 
longed to  it  as  a  house  would  still  remain.  So  I  think 
here,  if  the  houses  are  pulled  down  under  circum- 
stances which  would  lead  everyone  to  suppose  as  a 
matter  of  course  that  they  were  going  to  be  re- 
built on  the  site,  the  site  practically  being  of  no 
value  except  for  building  purposes,  it  would    be 
wrong  to  say  that  the  rights  formally  attached  to 
it  as  to  the  building  line  are  gone  by  the  mere  cir- 
cumstance that  the  house  has  been  pulled  down. 
In  this  case  the  railway  company  found  it  neces- 
sary for  the  purposes  of  constructing  their  rail- 
way to  take  down  these  hodses,  or,  if  tney  had  not 
done  so,  the  houses  would  probably  have  fallen 
down  while  the  railway  was  being  made.    There 
is  no  doubt  that  there  was  a  permanent  intention 
on  the  part  of  the  railway  company,  at  some  time 
or  other,  when  their  underground  railway   was 
built,  to  sell  this  land  for  the  purpose  of  building, 
as  they  in  fact  afterwards  did,  the  land  being  sold 
in  the  open  market.     I  cannot  help  thinking  that 
it  would  be  a  hard  thing  on  the  railway  company, 
if,  having  purchased  these  houses  at  the  full  price 
as  existing  houses,  and  being  obliged  to  pull  them 
down  for  the  purposes  of  their  rtulway,  they  were 
not  at  liberty  to  sell  the  site  for  the  purpose  of 
being  built  upon.    So  far  as  appears,  they  did  sell 
the  site,  and  Lord  Auckland  bought  it  on  the  as- 
sumption that  it  might  be  built  upon.     If  the 
Metropolitan  Board  are  right  in  their  contention, 
there  was  a  defect  in  the  railway  company's  title ; 
because  they  would  have  had  no  power  to  sell  it  as 
building  land,  and  it  would  have  been  right  to 
know  what  the  Metropolitan  Board  intended  to  do 
before  the  railway  company  attempted  to  sell  the 
land    as    building  land.      Therefore,    I   am    of 
opinion  that  the  case  is  exactly  the  same  as  if  the 
houses  had  been  pulled  down  and  were  about  to 
be  rebuilt  by  the  same  persons ;  and  therefore  that, 
as  regards  the  site  of  tne  old  buildings,  the  case  is 
clearly  within  the  74th  section,  and  that  there  was 
no  jurisdiction  in  the  district  board  to  proceed 
nn(fer  the  75th  section,  and  that  being  so,  I  am  of 
opinion  that  this  court  has  jurisdiction  to  grant 
relief  in  this  case.    What  the  district  board  are 
threatening  to  do  is  that,  if  Lord  Auckland  should 
erect  stables  on  this  land  they  will  proceed  to  pull 
thenj  down.    It  is  true  that  they  must  first  go  be- 
fore a  magistrate,  but  when  they  get  before  a 
magistrate  he  will  pfobably  tell  them  he  has  no 
jurisdiction,  because  I  think  it  is  perfectly  clear 
that  he  has  no  jurisdiction  under  this  section.    I 


think  Lord  Auckland  is  entitled  to  say,  I  will  not 
wait  to  see  whether  a  magistrate  will  decide  rightly 
or  wrongly,  I  will  not  go  before  a  mf^istrate  at  all, 
but  I  wul  come  into  the  Court  of  Chancery,  and 
will  have  you  restrained  by  injunction  from  pulling 
down  my  stables,  as  you  have  no  right  to  do  so. 
The  only  p)art  of  the  case  on  which  there  can  be 
any  doubt  at  all  is,  whether  there  is  any  difference 
between  the  actual  site  of  the  old  house  and  the 
bit  of  courtyard  which  was  behind  the  house.  In 
my  opinion  there  is  no  difference.  The  front  of  the 
old  house  was  not  towards  York-place,  but  the 
side  of  the  house  ran  along  York-place,  and  beyond 
that  there  was  a  continuous  wall  of  some  height 
which  separated  the  courtyard  from  York-place. 
Even  assuming  that  there  was  a  general  Ime  of 
building  in  York-place,  I  do  not  think  that  court- 
yard would  be  an  open  space  within  the  meaning 
of  the  75th  section.  The  owner  had  a  house  and 
a  wall  beyond  his  house,  which  separated  his 
courtyard  from  the  public  road.  His  courtyard 
was  as  much  a  secret  and  private  place  as  any  other 
part  of  his  property.  It  was  not  in  any  way  dedi- 
cated to  the  use  oi  the  public.  I  entirely  aOTeo 
with  what  the  Lord  Justice  has  said,  that,  looking 
at  the  state  of  things,  which  ought  to  be  looked  at, 
existing  before  these  buildings  were  pulled  down, 
there  really  was  no  general  line  of  building  at  all, 
except  a  line  coming  right  up  to  the  footpath  itself. 
Here  there  was  a  house  and  a  long  wall,  which,  if 
I  read  the  distance  right,  was  by  itself  quite  as 
long  as  the  ^pace  of  ground  in  front  of  the  five 
cottages,  and  then  at  the  other  end  there  were 
buildings  also  coming  down  to  the  footway  of 
York-place.  Upon  the  whole  I  am  of  opinion  that 
Lord  Auckland  is  entitled  in  point  of  law  to  build 
upon  the  whole  of  this  land,  which  he  has  pur- 
chased from  the  Metropolitan  District  Railway 
Company,  and  that  he  is  entitled  to  have  the  relief 
which  he  prays  for  in  this  suit,  and  his  costs  of  the 
suit. 

Lord  Justice  James. — I  do  not  think  we  ought  to 
say  anything  in  our  order  about  the  74th  section, 
because  we  nave  not  got  the  Metropolitan  Board 
before  us.  We  will  make  a  declaration  that,  not- 
withstanding Mr.  Vulliamy's  order  purporting  to 
set  out  the  general  line  of  buildings,  Lord  Auck- 
land is  entitled  to  build  on  the  whole  of  the  land 
included  in  his  purchase,  and  we  wiU  ^rant  an  in- 
junction to  restrain  the  defendants  from  interfering. 
Solicitors  for  the  plaintiff,  Lamhe^'t  and  Son, 
Solicitors  for  the  defendants,  /.  0.  and  W. 
Rogers, 

COUBT  OF  QUEEVS  BEVCK. 

Beported  hj  J.  Shobtt  and  M.  W.  McEelulb,  Esqra., 

Barristers-at^Law. 

Wednesday,  May  29, 1872. 
Fearon  (app.)  v.  Mitchell  (resp.) 

Market — Dwelling-place  or  shop — Selling  or  ex- 
posing/or sale  wUhin  limits  of  a  inarhet — Markets 
and  Fairs  Olatises  Ad  1847  (10  Vict,  c,  14)  s,  13 
— Bights  or  privileges — 21  &  22  Vict,  c,  98,  s.  50. 

Sect,  13  of  the  Mcmeets  and  Fairs  Clauses  Act 
provides  thai  "  aff^r  the  rn^ket-place  is  opened 
for  puhlic  use,  every  person,  other  than  a  licensed 
hawker,  who  shaU  sell  or  expose  for  sale  in  any 
place  within  the  prescribed  limits,  except  in  his 
own  duoeUvna'place  or  shop,  any  articles  in  respect 
of  which  tolls  are  by  the  specitu  Act  authorised  to 
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he  faken  in  the  market,  shall  for  every  such  offence 
he  liable  to  a  penalty  not  exceeding  40«. 

M.  had  erected,  in  1865,  on  his  own  land,  with  the 
approval  of  the  local  board,  a  large  hall  capahle  of 
holding  aboxd  100  head  of  cattle ;  and  adjoining 
the  ludl  and  communicoiting  xinih  it  was  a  large 
open  yard,  with  fixed  pens  capable  of  holding 
1400  sheep,  tlie  sheep  being  penned  there  Hu 
required  in  the  hall  for  sale.  Mis  dwelling-house 
aaioined  and  communicated  with  the  yard,  but  not 
with  the  haU,  M.  advertised  and  held  sales  by 
public  auction,  of  cattle,  sheep,  and  horses,  on  one 
day  ea^h  week,  being  the  market  day  of  the  town ; 
the  average  sale  each  day  being  about  100  caitls 
and  1000  sheep.  Tlie  sheep  and  cattle  sold,  belonged 
to  otli&i'  persmis ;  M.  charging  a  commission  on  the 
sale.  Market  having  been  duly  opened  in  the  town 
in  1871,  under  tlie  Markets  aiid  Fairs  Clauses 
Act  1847  (10  Vict,  c,  14),  M.  was  charged  under 
sect.  13  of  thai  Act  with  having  sold  certain  sheep 
in  a  place  {tlie  hall  above  mentioned)  other  than 
the  market,  not  being  hi^  own  dwelling-place  or 
shop,  hut  tlie  m^istrates  dismissed  the  informer 
tion. 

Held,  thai  the  rilace  where  the  sheep  were  sold  was 
not  the  dwelling-place  or  shop  of  M.,  and,  there- 
fore, the  m^igistrcUes  were  wrong  in  not  convicting 
him. 

Sect.  bO  of  the  21  &- 22  Vict.  c.  98  provides  that  "  no 
market  or  slaughier-house  sluiU  be  established  in 
pursuance  of  this  section  so  as  to  interfere  with 
any  rights,  powers,  or  privileges  enjoyed  within  the 
district  by  any  person,  chartered,  ioint-stock, 
or  incorporcUed  company,  witliout  his  or  their 
consent. 

Held,  thai  M.  did  not,  before  the  esiablishm£nt  of 
the  market  in  1871,  enjoy  any  right,  power,  or 
privilege  loithin  the  meaning  of  this  section. 

Case  stated  under  20  &  21  Vict.  c.  43. 

2.  At  a  petty  sessions  holden  at  Cockermonth, 
in  the  division  of  Derwent  Division,  in  the  county 
of  Cumberland,  on  the  10th  July  1871,  an  infor- 
mation preferred  by  John  Fearon,  hereinafter 
called  the  appellant,  against  Bobert  Mitchell, 
hereinafter  called  the  rcsjwndent,  charging,  for 
that  the  said  respondent  on  the  15th  May  1871, 
at  the  town  of  Cockermouth,  in  the  parish  of 
Brigham,  in  the  said  county,  not  then  bein^  a 
licensed  hawker,  unlawfully  did  sell  and  expose  for 
sale,  in  a  certain  place  there  called  the  Agricul- 
tural Hall,  within  the  district  of  the  local  board 
for  the  township  of  Cockermouth,  in  the  said 
county,  in  which  said  township  the  Local  Govern- 
ment Act  1858  has  been  duly  adopted,  but  not 
within  the  market  there,  regulated  by  the  said 
Local  Government  Act,  and  the  bye-laws  made  by 
the  said  local  board,  in  pursuance  of  the  said  Act, 
and  the  provisions  of  the  Markets  and  Fairs 
Clauses  Act  1847,  with  the  first-mentioned  Act 
incorporated;  and  there  opened  for  public  use 
within  the  said  district,  not  within  his  own  dwell- 
ing-place or  shop  there,  certain  marketable  articles, 
to  wit,  twelve  sheep,  in  respect  of  which  toll  was 
by  the  said  Acts  and  the  bye-laws  made  as  afore- 
said, authorised  to  be  taken  in  the  said  market ; 
contrary  to  sect.  13  of  the  Markets  and  Fairs 
Clauses  Act  1847,  was  heard  and  determined  by 
us,  the  said  parties  respectively  being  then  present, 
and  upon  such  hearing  we  dismissed  the  said  in- 
formation with  costs. 

3.  The  appellant,  being  dissatisfied  with  our 
determination  upon  the  hearing  of  the  said  infor- 


mation, hath,  pursuant  to  sect.  2  of  the  said  stttute 
20  &  21  Yict.  c.  43,  duly  applied  to  us  in  writing 
to  state  and  sign  a  case  setting  forth  the  &ct8  and 
the  grounds  of  such  our  determinatioii  as  afore- 
said, for  the  opinion  of  this  oourt,  and  hhih.  duly 
entered  into  a  recoKnisanoe  as  required  by  the  said 
statute  in  that  beh^. 

4.  Now,  therefore,  we  the  said  JTusticeB,  in  com- 
pliance with  the  said  application  and  the  pnmBUiifl 
of  the  said  statute,  do  nereby  state  and  sign  the 
following  case: 

5.  Upon  the  hearing  of  the  information,  the 
following  facts  were  admitted  and  agreed  to  bj 
both  parties,  that  is  to  say : 

(a)  The  Local  Government  Act  1858  was  on  the 
26th  Sept.  1863  adopted  by  the  said  township  of 
Cockermouth,  and  has  had  the  force  of  law  within 
such  township  since  the  1st  Jan.  1864. 

(b)  The  local  board  for  the  said  township  on  the 
20th  March  1869,  pursuant  to  the  Local  Grovem- 
ment  Act  1858,  and  the  Markets  and  Fairs  Clauses 
Act  1847,  made  bye-laws  for  the  re|;n]ation  of 
markets  and  fairs  held  within  their  district,  and 
they  were  duly  confirmed  by  the  Bight  Hon.  Henry 
Austin  Bruce,  one  of  Her  Majesty's  principu 
Secretaries  of  State,  on  the  29th  April  1869,  and 
the  same,  so  far  as  is  material  to  the  qneeticHi' 
to  be  submitted  to  the  court,  are  in  the  words  and 
figures  following,  that  is  to  say : 

Bye-laws  made  by  the  load  board  of  Cocker- 
mouth, in  the  county  of  Cumberland,  for  the  regu- 
lations of  markets  and  fisurs  held  within  the  district 
of  the  said  board,  this  20th  day  of  March,  1869. 

i.  That  markets  and  fairs  shall  be  held  as  here- 
inafter provided,  except  when  otherwise  spedaDj 
appointed  by  the  said  local  board. 

li.  That'  the  market  and  fair  days  thitragfaoot 
the  year  shall  be  held  as  follows  : — 

Every  Monday — Cattle,  com,  butcher,  vegetable, 
and  general  markets. 

iv.  That  the  cattle  markets  and  fairs,  and  annml 
show  of  entire  horses  heretofore  held  in  the  main 
street  of  Cockermouth,  shall  be  held  in  a  fi^ 
situate  near  the  railway  station,  and  known  by  the 
name  of  Tarn  Close,  otherwise  the  New  Fair  FifM, 
or  elsewhere  as  the  board  may  direct. 

XV.  That  the  following  tolls  and  dues  shall  be 
payable  in  respect  of  horses,  cattle,  sheep,  swine, 
or  other  animals  brought  into  or  exposea  for  sale 
in  the  cattle  market : 

For  sheep,  rams,  lambs,  or  goats,  per  score,  not 
exceeding  tenpence ; 

For  each  sheep,  ram,  lamb,  or  goa^,  when  in  lots 
under  half  a  score,  not  exceeding  one  penny. 

(c.)  The  field  specified  in  article  4  of  the  aid 
bye-laws  is  the  place  prescribed  by  the  said  locil 
board  for  holding  the  cattle  and  sheep  market,  and 
was  on  the  said  15th  day  of  May,  1871,  open  lor 
public  use. 

(d.)  That  at  the  time  of  the  adoption  of  the  local 

government  Act,  1858,  by  the  said  township  d 
ockermouth,  and  previously  thereto  from  time 
immemorial,  markets  for  the  sale  of  cattle,  sheep, 
grain,  &c.,  were  held  in  the  town  of  Cockermontk 
m  the  said  township,  on  every  Monday,  and  the  said 
local  boards  are  now  the  owners  of  such  markets. 
No  evidence  was  offered  that  tolls  had  been  col- 
lected upon  such  sales. 

(e.)  The  respondent,  on  Monday,  the  15Ui  day 
of  May,  1871  (as  charged  in  the  said  informatioo), 
at  the  town  of  Cockermouth  aforeaaid^  nol  tiien 
being  a  licensed  hawker,  in  a  certain  plaoe  tben^ 
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oalled  the  Africa]  toral  Hall,  within  the  district  of 
the  said  localboard^bat  not  within  the  field  or  space 

Erescribed  by  the  bye-laws  of  the  said  board  for 
olding  the  markets  for  the  sale  of  sheep,  did  sell 
12  sheep,  in  respect  of  which  toll  was,  by  the  said 
Local  Groyemment  Act,  1858,  and  the  Market  and 
Fairs  Claases  Act,  1847,  and  the  bye-laws  made 
by  the  said  local  board  in  porsoance  thereof  as 
aforesaid,  anthorised  to  be  taken  in  the  said  market; 
but  it  was  contended  on  behalf  of  the  respondent 
that,  inasmuch  as  the  said  sheep  were  not  sold 
within  the  field  or  space  prescribea  by  the  bye-laws 
of  the  said  board  for  holding  the  markets,  bat 
within  the  respondent's  own  private  and  exclasive 
premises,  in  the  ordinary  way  of  trade,  they  were 
not  tollable  under  the  bye-laws. 

if.)  The  Agricultural  EEall  was  erected  by  the 
respondent  in  the  year  1865,  on  plans  submitted 
to  and  approved  of  by  the  said  local  board,  with 
knowledge  that  it  was  the  intention  of  the  respon- 
dent to  use  the  same  as  an  auction  mart  for  the 
sale  of  cattle,  sheep.  Sue, 

-  (g.)  The  Agricultural  Hall  is  a  large  building  of 
brick,  stone,  and  mortar,  and  slated,  and  contains 
a  large  ring  or  area,  in  which  the  respondent  sells, 
and  stalls  for  the  accommodation  of  about  100 
head  of  cattle.  On  the  east  side  and  partly  across 
the  south  end  of  the  hall,  and  a(^oining  and  com- 
municating with  it,  is  a  large  open  yard  with  fixed 
pens,  capable  of  holding  1400  sheep,  and  in  which 
sheep  are  penned  till  required  in  the  hall  for  sale. 

(h.)  The  Agricultural  Hall  and  yard  are  both 
the  private  property  of  the  respondent,  built  on 
his  own  private  land,  at  his  own  cost,  and  in  hi^ 
own  occupation.  The  respondent's  dwelling-house, 
which  is  also  his  own  property,  adjoins  and  com- 
municates with  the  said  yard,  but  not  with  the 
Agricultural  Hall.  The  dwelline-house  is  sepa- 
rated from  the  Agricultural  Hall  by  the  respon- 
dent's harness  room  and  stable,  also  in  his  own 
occupation. 

(i,)  The  respondent  advertises  and  holds  sales 
by  public  auction  in  the  Agricultural  Hall  every 
Monday  of  cattle,  sheep,  horses,  &c.  The  average 
sale  in  the  Agricultural  Hall  on  each  Monday 
amounts  to  about  100  cattle  and  1000  sheep,  much 
exceeding  the  sales  in  the  market  regulated  by  the 
board  held  on  these  days. 

The  respondent  also  holds  many  other  sales  of 
cattle,  horses,  and  sheep,  in  the  same  place,  on 
other  specified  days  throughout  the  year.  The 
respondent  also  uses  the  Agricultural  Hall  for 
furniture  and  other  sales. 

ij.)  The  cattle,  sheep,  horses,  &c.,  so  sold  by 
the  respondent  in  the  Agricultural  "RbM  as  afore- 
said, are  the  property  of  farmers  and  others, 
who  take  them  there  for  sale  from  all  parts  of  the 
county. 

(X;.)  The  respondent  charges  the  vendors  a  com- 
mission on  the  sales,  and  guarantees  payment  to 
them  of  the  amount  of  the  sales. 

(L)  The  respondent  has  been  an  auctioneer  for 
twenty-two  years,  and  for  sixteen  years  previous 
to  erecting  the  Agricultural  Hall  was  accustomed 
to  hold  sales  by  public  auction  at  Cocker  mouth,  on 
market  and  other  days,  in  the  streets  and  elsewhere 
in  the  town  of  Gockermouth,  without  molestation  or 
interruption;  and  no  toll  was  demanded  or  received 
by  any  person  on  account  of  such  sales,  save  that 
the  respondent  paid  tolls  for  pens  for  holding 
riieep  wnich  he  pat  up  upon  the  street  on  these 
oooasions,  the  same  as  other  persons  who  put  up 
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pens  for  the  same  purpose,  or  put  up  stalls  on  the 
said  street  for  the  sale  of  wares  on  market  days. 

6.  The  question  of  law  arising  on  the  above 
statements  therefore  is : 

Whether  the  place  where  the  sheep  in  question 
were  sold  was  or  was  not  the  respondent's  own 
dwelling-house,  place,  or  shop,  within  the  meaning 
of  the  exception  in  the  13th  section  of  the  Markets 
and  Fairs  Clauses  Act  1847,  which  enacts  that, 
**  After  the  market  place  is  opened  for  public  use, 
every  person,  other  than  a  licensed  hawker,  who 
shall  sell  or  expose  for  sale  in  any  place  within 
the  prescribed  limits,  except  in  his  own  dwellinff 
place  or  shop,  any  articles  in  respect  of  which 
tolls  are  by  the  special  Act  authorised  to  be  taken 
in  the  market,  shall  for  every  such  offence  be  liable 
to  a  penalty  not  exceeding  408." 

Wm.  Wood. 
EicHARD  Bell. 

Manisty,  Q.C.  (with  him  0.  Hutton),  for  the 
appellant,  contended  that  the  justices  were  wrong 
in  not  convicting.  The  hall  in  which  the  respon- 
dent effected  his  sales  of  cattle,  Sheep,  horses,  &c., 
was  neither  a  shop  nor  a  dwelling-place,  and 
therefore  not  within  the  exception  contained  in 
the  13th  section  of  the  Markets  and  Fairs  Clauses 
Act,  1847  (10  and  11  Vic.  c.  14),  which  provides 
that  **  After  the  market-place  is  opened  for  public 
use,  every  person  other  than  a  licensed  hawker 
who  shall  sell  or  expose  for  sale  in  any  place 
within  the  prescribed  limits,  except  in  his  own 
dwelling-place  or  shop,  any  articles  in  respect  of 
which  tolls  are  by  the  special  Act  authorised  to  be 
taken  in  the  market,  shall  for  every  such  offence 
be  liable  to  a  penalty  not  exceeding  40s."  Pope 
V.  Whcdley  (6  B.  &  S.  303),  and  the  Uandaff  Market 
V.  Lindon  (8  C.  B.,  N.  S.,  515),  were  cited.  In  the 
former  case  Blackburn,  J.,  said:  "Wherever  a 
person  is  really  selling  in  his  own  private  shop, 
there  he  will  not  be  liable  to  a  penalty  now,  just 
as  he  would  not  have  been  liable  to  an  action  in 
olden  times.  But  when  parties  are  in  reality  setting 
up  a  market,  this  is  not  a  private  shop  within  the 
meaning  of  this  Act,  but  is  a  market,  for  holding 
which  they  would  be  open  to  an  action  at  common 
law."  This  is  exactly  what  the  respondent  in  the 
present  case  has  done. 

Sir  J.  Karslake,  Q.C.  (with  him  Brown,  Q.C.  and 
G,  Orompton)  for  the  respondent,  contended  that  the 
place  where  his  sales  were  effected  was  to  be  con- 
sidered as  his  dwelling  place  or  shop,  and  so  within 
the  exception  made  by  the  Act  In  Ashworth  v. 
Heywortk  (L.  Rep.  4  Q.  B.  316;  20  L.  T.  Rep. 
N.  S.  439),  the  appellant  was  convicted  for  having 
exposed  for  sale  under  a  wooden  shed  affixed  to  his 
house  or  shop  and  supported  on  wooden  posts,  which 
had  been  erected  for  a  period  of  eignteen  years. 
It  was  held  that  the  wooaen  shed  was  part  of  the 
appellant's  house  or  shop,  and  so  came  within  the 
exception  in  the  13th  section,  and  therefore,  that 
the  conviction  was  wrong.  Cockbum,  C. J.,  said : 
"  I  think  that  the  magistrates  have  taken  a  narrow 
view  of  this  matter,  and  that  where  a  piece  of 
ground  or  a  shed,  such  as  that  in  the  present  case, 
adjoins  the  dwelling-house  or  shop,  and  is  used 
for  the  same  purposes  as  the  shop,  it  may 
be  said  to  be  suDstantially  an  accessory  to 
the  shop,  and  therefore  within  the  meaning  of  the 
words  ' dwellinff-place  or  shop'  in  the  Act  of 
Parliament."  Tne  extent  of  the  business  carried 
on  by  the  present  respondent  is  not  a  matter 
which  i^ald  influence  the  decision  of  the  court ; 
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neither  ought  the  fact  that  he  sellB  as  auctioneer 
and  not  for  himself.  See  Wiltshire  y.  WiUeU 
(11  G.  B.,  N.  S.,  240),  where  it  was  held  that  a  sale 
by  auction  in  a  shop  attached  to  and  being  part  of 
any  dwelling-house  was  privileged.  "  I  see  no 
reason/'  said  Erie,  C. J.,  ''why  a  man,  selling 
goods  in  a  shop,  may  not  sell  them  by  auction  or 
on  commission  as  agent  for  another ;  more  especi- 
ally as  an  auctioneer  can  maintain  an  action  for 
the  price  of  goods  so  sold  b}'  him."  The  same 
judge  said,  during  the  argument,  that  "  The  objects 
of  me  Act  of  Parliament  were  to  get  the  highways 
cleared  of  obstruction,  and  to  have  all  marketable 
commodities  carried  to  the  new  market-place  for 
sale.  Are  not  these  objects  attained  if  the  shop  is 
in  any  dwelling-house?"  [Cockburn,  O.J. — I 
take  a  shop  to  mean  a  place  where  goods  are  kept 
and  sold  by  one  person  to  another,  as  between 
buyer  and  seller,  and  not  a  place  where  anything 
is  sold  by  auction.]  Further,  it  is  submitted  that, 
after  the  establishment  of  his  auction  premises,  the 
respondent  had  a  right  or  privilege  which  could 
not  be  taken  away  from  him.  Sect.  50  of  the 
Local  Government  Act  (21  &  22  Vict.  c.  98) 
provides  that  "  no  market  or  slaughter-house  shall 
be  established  in  pursuance  of  this  section  so  as  to 
interfere  with  any  rights,  powers,  or  privileges, 
enjoyed  within  the  district  by  any  person,  char- 
tered, joint-stock,  or  incorporated  company,  with- 
out his  or  their  consent.  [Cockburn,  O.J. — 
What  right  had  he  different  from  that  of  the  rest 
of  Her  Majesty's  subiects  P  Those  who  had  not 
already  set  up  such  a  business  had  an  equal  right 
with  lum  to  ao  so.  Blackburn,  J. — ^He  has  merely 
used  a  ri^ht  which  was  common  to  everybody ;  he 
has  acquured  none.]  Harris  v.  Mayor  of  Bridg' 
north  (16  C.  B.,  K  S.,  89),  was  referred  to. 

OocKBURN,  0.  J. — I  think  our  judgment  must  be 
in  favour  of  the  appellant,  the  case  coming,  I  think 
within  the  13th  section  of  the  10  &  11  Vict.  c.  13, 
which  enacts  that  "After  the  market  place  is 
opened  for  public  use,  every  person,  other  than  a 
licensed  hawker,  who  shall  sell,  or  expose  for  sale 
in  any  place  within  the  prescribed  hmits,  except 
in  his  own  dwelling  place  or  shop,  any  articles  m 
respect  of  which  tolls  are  by  the  special  Act 
authorised  to  be  taken  in  the  market,  shall  for 
every  such  offence  be  liable  to  a  penalty  not  ex- 
oeedmg  40«."  Now,  there  is  no  doubt  that  this 
was  a  market  properly  established  by  the  local 
authority  under  an  Act  of  Parliament,  empowering 
them  to  do  so.  There  is  no  doubt  that  the  things 
sold,  or  exposed  for  sale,  come  within  the  Idth 
section  of  the  Act,  as  things  in  respect  of  which 
tolls  are  authorised  to  be  taken.  Therefore,  the 
only  question  remaining  which  requires  considera* 
tion  is,  whether  this  case  comes  within  the  excep- 
tion of  "  his  own  dwelling-place  or  shop."  Now, 
I  think  it  is  impossible  to  say  that  these  are 
things  sold  in  his  dwelling-house.  The  &cts  lie  in 
the  narrowest  possible  compass.  The  respondent 
has  premises  extending  over  a  very  considerable 
area ;  in  the  first  place,  a  large  buildmg  called  the 
A^cultural  Hall,  and  contiguous  to  it  another 
building  or  yard  communicating  with  the  Hall, 
and  adjoining  and  communicating  with  this  yard 
is  a  third  building,  the  respondent's  own  dwelling- 
house.  That  being  so,  I  think  it  is  impossible  to 
say  that  the  hall  is  the  dwelling  place  of  the  re- 
spondent. We  find  that  it  is  separated  from  his 
dwelling-house  by  something  which  entirely  divides 
the  one  place  fiiom  the  other.    It  is  not  necessary 


to  determine  whether  there  is  any  distixictioii  b»> 
tween  dwelling-house  and  dwelling-plaoe ;  I  cannot 
think  that  any  such  distinction,  if  any  exists,  was 
here  intended.    If  there  is  a  distinctian  between 
the  two,  and  dwelling-place  has  a  more  extended 
meaning  than  dwelling-hoTise,  I  do  not  think  tiial 
in  any  sense  whatever  of  the  term,  can  this  Hall 
be  said  to  be  part,  of  the  dwelling-place  ol  the 
respondent.    Tnen  is  it  a  shop  P    I  am  of  opinioD 
that  it  cannot)  in  any  proper  sense  of  the  term, 
be  called  a  shop.    I  agree  with  Sir  John  Karskke 
that  there  may  be  cases  in  which  the  term  "  shop," 
in  ite  popular  sense,  would  not    be  appHaJueb 
under  tne  Act,  to  the  place  where  things  are  sold 
or  exposed  for  sale,  out  where,  under  a  rational 
and    liberal  construction  of    the  case,  it   mi^ 
come  within  the  exceptions  mentioned  in  the  £a; 
for  example,  the  case  of  a  horsedealer  who  keeps 
premises  where  he  exposes  the  horses  whidi  be 
sells.       It   would    be   a  great   deal    too   msoh 
to  say  that  the  horse  d^er  is   not  at  libertj 
to    sell   horses    on    his    premises,    because    he 
does  not  come  within  the  exception  in  the  Act 
Such  a  place  might  be  taken  to  come  construc- 
tively within  the  meaning  of  the  word  shop.    But 
in  all  these  cases  we  must  judge  by  the  sniroanding 
circumstances.    The  question  may  be  one  more  or 
less  of  degree.    But  it  is  very  different  where  we 
come  to  deal  with  an  extensive  case    like  this, 
an  area  as  extensive  as  the  market  place  itself. 
Here  the  sale  is  by  auction;   the  action -(^  the 
auctioneer  takes  place,  it  is  true^  in  a  boildins,  hut 
the  sheep  which  are  sold  are  exposed  in  this  urge 
yard  ana  kept  there.    To  say  that  that  is  a  shop  is 
out  of  the  question.     I  own  that  mj  indtvidasl 
inclination  is  to  doubt  whether  an  auctioneer's 
premises  are  a  shop  at  all,  within  the  meaning  of 
the  Act  of  Parliament ;  but  it  is  not  necessary  to 
determine  that  (juestion  now.    It  is  enough  to  ssy 
that  it  is  impossible  to  hold  that  the  large  premises 
used  by  the  respondent  can,  in  any  sense  of  the 
term  shop,  come  within  the  exception  made  by 
the  Act.    The  only  further  question   is  whether 
the  case  does  not  come  within   the  50th  section 
of  21   &   22   Vict.   c.   98,    which   provides  that 
"  no  market  or  slaughter-house  shall  oe  established 
in  pursuance  of  this  section,  so  as  to  interfere  with 
any  right,  powers,  or  privileges,  enjoyed  witlun  the 
district,  by  any  person,  Ac.,  without  his  consent" 
Now  the  right  which  the  respondent  was  enjoying 
at  the  time  the  market  place  was  esti^lished,  was 
not  such  a  right  as  was  contemplated  hy  the  Legis- 
lature in  that  section.    It  was  a  right  which  he 
emoyed  only  in  common  with  all  Her  Msjesty's 
subjects.    He  had  no  greater  right  in  l^iat  respect 
than  anyone  ebe.    I  think  that  the  word  *'  rignt " 
in  that  section,  especially  when  taken  in  coiyunc- 
tion  with  the  other  wonu  used  in  it,  must  mean  a 
right  acquired  adversely  to  the  rj^ts  of  the  rest  of 
the  world  and  peculiar  to  the  individuaL    It  never 
could  have  been  intended  that  powers  given  for 
the  benefit  of  the  inhabitante  of  a  particuhur  place, 
should  not  be  exercised,  by  reason  of  some  per- 
son having,  already  existing,  premises  used  fat  a 
similar  purpose.    Our  judgment  most,  therefore, 
be  for  the  appellant. 

Blackburn,  J. — I  am  of  the  same  opinioiL  We 
must  consider  a  little  what  was  the  roaiiQii  and 
the  motive  with  which  ihe  Markets  and  Fim 
Clauses   Act   was   passed.    It 


prudent  to  give  in  certain  canes  m 
not  only  that,  but  prudent  also  to 
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a  monopoly ;  and  the  Crown  had,  and  still  has,  a 
prerogative  to  grant  such  a  market.  Now  apon 
this  subject  there  has  been,  as  I  pointed  out  in  the 
oase  of  Pope  y.  WhaOey  (6  B.  &  S.  303),  and  there 
still  is  some  doubt  as  to  what  is  exactly  the  Sove- 
reign's prero^tive.  There  may  be  a  grant  of  a 
market,  prohibiting  the  sale  elsewhere  of  any 
articles  wnatsoever,  even  in  a  shop.  This  was 
very  deaHv  settled  in  the  oase  ofMoedey  v.  WdUeer 
(7  B,  &  0.  40.)  But  it  was  intimated  in  a  case 
in  12  M.  &  W.,  that  thooffh  that  might  be  by 
ancient  prescription,  yet  that  it  was  extremely 
doubtful  whether  a  modem  grant  of  a  market  ' 
could  be  equally  extensive,  fiut  I  do  not  thii^ 
there  is  any  doubt  that,  however  modem  the 
franchise,  if  a  person  gets  up  a  rival  market  that 
would  be  an  infringement  oi  the  previous  grant. 
The  Markets  and  Fairs  Clauses  Act  1847  was 
passed  as  a  code  of  the  various  clauses  which  the 
Legislature  was  desirous  of  putting  into  force. 
Amongst  others,  they  insertea  this  13th  section, 
which  enacts  that,  "after  the  market  place  is 
opened  for  public  use,  every  person,  other  than  a 
licensed  hawker,  who  shall  sell  or  expose  for  sale 
in  any  place  within  the  prescribed  limits,  except  in 
his  own  dwelling  place,  or  shop,  any  articles  in 
respect  of  which  tolls  are  by  the  special  Act  autho- 
rised to  be  taken  in  the  market,  shall  for  every  such 
offence  be  liable  to  a  penalty  not  exceeding  408.** 
What  the  Legislature  was  then  probably  thinking 
of  was  this  ;  that  whereas  there  was  a  doub't  as  to 
the  grant  of  a  modem  franchise  having  the  effect 
of  stopping  sales  in  a  private  shop,  such  doubt 
should  oe  put  an  end  to.  The  Legislature  says, 
"  We  do  not  prevent  such  sales,  but  we  do  pre- 
vent a  sale  anywhere  else  than  in  a  shop." 
Then,  to  come  to  the  present  case.  To  say  that 
the  respondent  was  selling  in  his  dwelling  plaoB, 
would  be,  I  think,  an  absurdity.  The  only  ques- 
tion is  whether  he  sold  in  a  shop.  Though  a  sale 
hj  an  auctioneer  might,  in  some  conceivable  cases, 
lie  said  to  be  a  sale  in  a  shop,  ^ret,  prima  facie, 
such  a  sale  is  not  what  one  is  thinking  of,  when  one 
speaks  of  selling  in  a  shop.  The  case  states 
that  **  the  respondent  advertises  and  holds  sales 

5^  public  auction  in  the  Agricultural  Hall  every 
onday  of  cattle,  sheep,  horse!:<,  &c.  The  average 
sale  in  the  Agricultural  Hall  on  each  Monday 
amounts  to  al^ut  100  cattle  and  1000  sheep; 
much  exceeding  the  sales  in  the  market  regulated 
by  the  board,  held  on  these  days."  When  I  read 
that,  I  must  consider  whether  that  is  keeping  up  a 
market  in  rivalry  to  and  disturbance  of  the  marKet 
authorised  to  be  set  up,  or  whether  it  comes 
within  the  exception  made  by  the  Act  in  the  case 
of  a  man  selling  in  his  own  shop.  I  do  not  pretend 
to  be  able  to  define  precisely  wnere  market  begins 
and  where  shop  ends.  But  in  the  present  case,  I 
think  no  one  can  doubt  that  the  respondent  has 
been  keeping  up  a  disturbing  market,  and  there- 
fore that  the  case  does  not  come  within  the  excep- 
tion of  a  person  selling  in  his  own  shop.  But  it  is 
said  that  the  50th  section  of  the  21  &  22  Vict.  c.  98 
gives  the  respondent  a  privilege  or  right.  [His 
Lordship  read  the  section  above  set  out.]  Now  I 
think  that  the  respondent  having  furnished  the 
town  with  a  very  good  market,  this  would 
have  been  a  very  good  reason  why  he  should 
ask  the  authorities  of  the  place  when  they  were 
discussing  the  question  whether  they  should  set 
up  another,  not  to  do  so.  He  might  have  had  a 
yeary  strong  case  in  urging  that  upon  them.    That 


is  a  different  matter  however.  He  is  still  keeping 
up  a  market  in  rivalry  to  theirs.  If  he  had  any 
privilege  or  right,  such  as  has  been  contended  for, 
they  could  not  have  set  up  that  market  without 
his  consent ;  but  he  had  not  any  such  privilege  or 
right.  Being  one  of  the  public,  and  naving  the 
right  which  the  public  in  general  has,  of  selling 
anywhere,  provided  no  nuisance  is  created  by  the 
mode  of  sale,  he  simply  used  that  right.  But  he 
had  neither  right,  power,  nor  privilege  peculiar  to 
himself ;  and  no  other  would  f^ve  him,  I  think,  any 
right  to  prevent  the  estabhshment  of  a  market. 
The  Le^slature  gives  the  protection  of  the  Markets 
and  Fairs  Clauses  Act  wherever  the  local  board 
chooses  to  set  up  such  a  market  as  this,  and  it 
seems  to  me  that  the  respondent  in  the  present 
case  was  doing  the  very  thing  which  the  Legis- 
lature intended  to  prevent.  Our  judgment,  there- 
fore, must  be  for  the  appellant. 

MxLLOB,  J. — I  am  of  tne  same  opinion.  I  do  not 
propose  at  all  to  determine  or  to  express  any  opi- 
nion upon  the  question  whether  an  auctioneer 
selling  by  auction  in  his  auction  rooms,  sells  in  a 
shop  within  the  meaning  of  the  Act.  I  should  be 
unwilling  to  say  that  he  does  not.  In  determining 
whether  the  premises  used  in  the  present  case 
were  a  shop  or  not,  it  is  necessary  to  regard  the 
nature  and  character  of  the  premises,  and  the  cir- 
cumstances under  which  the  sales  were  carried  on. 
Now  the  respondent,  who,  it  seems,  used  to  sell 
cattle  and  sheep  in  the*  streets,  before  building 
these  premises,  built  a  lar^  hall  in  the  year  1865, 
and  a  large  open  yard  with  pens  in  which  the 
sheep  were  penned  till  required  in  the  hall  for 
sale.  He  advertises  periodical  sales  of  cattle, 
sheep,  and  horses,  besiues  other  things.  I  find  it 
stated  that  there  are  pens  capable  of  holdinc;  1,400 
sheep ;  and  I  take  it  that  when  penned  they  are 
exposed  there  for  sale,  though  the  actual  knocking 
down  to  the  purchaser  takes  place  in  the  halL  We 
find  here  a  business  carried  on,  not  in  a  shop,  but 
in  a  field,  though  it  is  more  convenient  to  have 
many  of  the  things  sold  under  cover.  This  latter 
circumstance  does  not,  however,  make  a  difference 
when  we  are  considering  what  is  the  nature  of  a 
shop,  and  it  would  be  a  large  rendering,  indeed,  of 
that  word,  to  hold  it  applicable  to  such  a  concern 
as  this.  It  seems  to  me  much  more  like  a  rival 
market. 

Lush,  J. — I  am  of  the  same  opinion.  The  13th 
section  of  the  Markets  and  Fairs  Clauses  Act 
1847  was  intended  to  provide  a  summary  remedy 
for  preventing  the  infringement  of  the  rights  of  a 
market;  and  I  think  it  ought  to  be  read  with 
reference  to  what  would  be  an  infringement  of  a 
grant  of  a  market  at  common  law.  The  doubt 
existing  about  this  matter  has  been  referred  to  by 
my  brother  Blackburn.  It  appears  to  me  to  be 
the  better  opinion  that  the  grantee  of  a  modem 
grant  of  a  market  would  not  have  the  right  to 
prevent  persons  canying  on  sales  in  their  own 
dwellings  or  shops.  Is  the  respondent's  business 
carried  on  in  his  own  dwelling-place  or  shop  ?  It 
clearly  is  not.  What  the  respondent  does  is  to 
take  advantage  of  the  market  days,  when  the  people 
of  the  neighbourhood  are  collected,  and  to  adver- 
tise his  sales  for  those  days.  I  think  that  if  an 
action  had  been  brought,  on  a  charter  by  the 
Crown,  and  the  facts  stated  in  the  present  case 
were  proved,  the  defendant  would  clearly  be  held 
to  have  been  guilty  of  an  infringement  of  the  grant 
from  the  Crown.         JudgTtietU/ar  the  appeUanL 
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OOUBT  OF    COMMOV    PLEAS 
(ZBEULVD). 

(GoUttted  b7  F.  O.  Cbuxp,  Esq..  Barrister-at-Law.) 


GALWAY  COUNTY  ELECTION  PETITION. 

June  6,  7,  and  11,  1872. 

(Before  Monahan,  C.  J.,  Kbogh,  Mo&ris  and 

Lawson,  JJ.) 

Trench  v.  Nolan. 

Election  petition — Spiritual  intimidcUion — Dw- 
qualijication  of  candidcUe^Status — Notice  to 
electors — Claim  of  candidate  in  minority  to  the 
eeat—Sl  ^  32  Vict.  c.  125  a.  12. 

N.  and  T.  were  candidates  for  0.  county,  N,  before 
the  nomination  day  had  been  adopt&d  as  the  can" 
didate  of  the  Rom^n  Catholic  ctergy,  who  tndi- 
viduMy  and  collectively,  by  threats  ofspiritualchas" 
tisement  and  temporal  injury,  coerced  the  electors  to 
promise  their  votes  for  N,  A  petition  was  presented 
against  the  return  of  N.,  and  the  election  judge 
found  that  the  exercise  of  such  intimidation  and 
undue  influence  had  become  puhlidy  known 
amongst  the  electors  previous  to  the  da/y  of  nomi' 
nation ;  thai  on  the  day  of  nominaiion  T.,  the 
petitioner,  had  caused  a  notice  to  be  posted  at 
and  in  the  immediate  vicinity  of  the  place  of 
nominaiion  for  the  said  county,  and  to  be  adver^ 
Used  in  several  of  the  new^apers  published  in  the 
county,  and  to  be  extensively  posted  in  the  different 
polling  pUices  for  such  county,  cautioning  the 
electors  thai  N.  was  disqualified  from  being 
elected ;  thai  notices  were  served  at  ea>ch  of  the 
poUing  places  (with  one  exception)  on  some  of  the 
electors  previous  to  their  voting,  the  aggregate  of 
such  personal  services  not  amounting  to  m^re 
than  a  few  hundreds;  and  that  numbers  of  the 
notices  were  scattered  al)out  the  floors  of  the 
polling  booths,  bui  were  all  in  the  English 
kmguage,  whilst  many  of  the  electors  could  not 
speak  English, 

Held  (Monahan,  G,J.,  dissentiente),  that  the  status 
of  N.  was  destroyed  the  moment  that  he  or  his 
agents  were  auilty  of  undue  influence,  and  thai 
sufficient  notice  of  his  disqualificaiion  had  been 
conveyed  to  the  electors  to  cause  clU  the  votes  given 
for  him  to  be  thrown  away. 

Held  further  (Monahan,  CJt.,  dissentiente),  thai  T., 
who  obtained  658  votes  only,  and  was  in  a 
minority  of  2165,  was  entitled  to  the  seal. 

The  following  case  was  stated  by  Keogh,  J.,  under 

the  Parliamentary  Elections  Act   lS68    for   the 

determination  of  the  court : 

1.  I  hereby  certify  that  the  above  petition,  to 
which  I  refer,  came  on  for  trial  bofore  me  at 
Gralway  on  the  let  April  last,  and  that,  said  trial 
having  been  continued  from  day  to  day,  at  the 
conclusion  thereof,  on  the  27th  May  inst.,  it  ap- 
peared to  me  requisite  that,  before  finally  deter- 
mining as  to  that  portion  of  the  petition  which 
prayed  that  the  said  petitioner  might  be  declared 
duly  elected,  and  that  he  should  have  been  re- 
turned, I  should,  under  the  12th  section  of  said 
Act,  reserve  certain  questions  of  law  for  the  con- 
sideration of  the  Court  of  Common  Pleas,  and  that 
I  should  accordingly  postpone  the  granting  the 
certificate  directed  by  the  said  Act,  until  the 
determination  of  such  questions  by  the  said  court. 

2.  I  came  to  the  conclusion,  as  a  matter  of  fact, 
that  the  said  respondent  had,  previously  to  the 
said  election,  by  hunself  and  his  agents,  committed 


the  offence  of  undue  influence  upon  the  electars  in 
order  to  induce  and  compel  such  electors  to  gjm 
their  votes  for  him  or  to  refrain  from  votmff 
against  him  at  said  election,  contrary  to  law,  and 
against  the  provisions  of  the  statutes  against  sodi 
practices  made  and  provided,  and  especiaUf 
against  the  provisions  m  the  statute  17  A  18  Yicst 
0. 102,  s.  5. 

3.  It  was  proved  before  me  that  the  number  of 
electors  on  the  registry  for  such  county  was  5346; 
but  that,  makiuff  allowance  for  double  entries  and 
deaths,  the  real  number  of  electors  available  to 
vote  at  the  time  of  such  election,  which  took  plaos 
on  6th  Feb.  in  this  year,  did  not  exceed  4686.  Of 
them  2823  voted  for  respondent,  and  658  for  the 
petitioner.  The  respondent  was  declared  by  the 
sheriff  duly  elected. 
^  4.  It  was  further  proved  before  me  ihat  sndi 
undue  influence  had  been  practised  upon  the 
doctors  of  the  connty,  and  haa  been  carricMi  out  in 
pursuance  of  arrangements  made  by  the  said  re- 
spondent and  his  agents  previous  to  such  electkm, 
and  especiallv  during  the  months  of  November  and 
Decemoer  or  the  last  year,  and  the  month  d 
January  of  the  present  year. 

5.  It  was  also  proved  that  certain  of  the  pre- 
lates of  the  Boman  Catholic  Church  had,  h? 
letters  written  to  and  read  at  public  meetins8,ain 
by  resolutions  adop)ted  at  meetings  and  cgd* 
ferencps  of  ^he  Boman  Catholic  clergy,  at  whidi 
they  presided,  and  which  resolutions  were  printed, 
published,  and  made  known  throughout  the 
county  by  the  respondent  and  his  agents,  aided 
and  assisted  in  the  exercise  of  such  ondne  in- 
fluence. It  was  also  proved  that  many  of  the 
Boman  Catholic  clergy,  discharg^g  ecclesiastical 
duties  in  such  county,  oy  their  speeches  at  pubhe 
meetings,  held  in  various  parts  of  the  county, 
commencing  on  19th  Dec.  of  last  year,  and  contumed 
through  the  month  of  Januarr  in  the  present 
year,  and  by  denunciations  ana  threats  of  tem- 
poral injury  and  spiritual  punishment,  uttered 
during  and  after  divine  service,  and  in  the  pre- 
sence of  their  congregations,  had  intimidated  and 
unduly  influenced  the  electors  of  such  county; 
and  that  the  said  respondent  had  made  himself 
liable  for  their  acts. 

6.  It  was  also  admitted  upon  both  sides,  on  sodi 
trial,  that  at  least  nine-tenths  of  the  electors  were 
members  of  the  Boman  Catholic  Church. 

7.  I  was  satisfied  tliat,  by  reason  of  the  foregoing 
and  other  acts  of  intimidation  proved  against  the 
respondent  and  his  a^nts,  the  status  of  the  said 
respondent  as  a  candidate  qualified  to  be  elected 
was  destroyed,  and  that  he  was  disqualified  to  be 
elected  for  the  said  county  by  such  acts,  com- 
mitted bv  him  and  his  agents,  as  hereinbefore 
described,  and  that  such  disqualification  existed 
previous  to  the  day  of  nomination  for  such  Sec- 
tion; and  that  the  knowledge  of  such  acts,  and 
especially  of  such  intimidation  and  undue  influ- 
ence, had  become  generally  known  through  and 
amongst  the  great  body  of  the  electors  throughout 
the  county,  and  especially  amongst  those  whe 
afterwards  voted  for  the  said  respondent. 

8.  It  was  further  proved  before  me  that  laige 
numbers  of  the  electors,  who  had  previoosly  de- 
clared their  intention  to  vote  for  said  petitiODeri 
had  been  compelled  to  vote  for  said  respondent*  or 
to  refrain  from  voting  for  the  said^  petitioner,  and 
had  avowed  that  thev  were  so  compelled  fagr 
intimidation  and  undue  influence. 
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9.  It  was  proved  that  the  exercise  of  such  in- 
timidation and  undue  influence  had  become  pub- 
licly known  amongst  the  electors  of  such  county, 
previous  to  the  day  of  nomination. 

10.  It  was  further  proved  before  me  that,  on 
Feb.  3,  beinffthe  day  of  nomination,  the  said  peti- 
tioner caus^  a  notice  to  be  posted  at,  and  in  the 
immediate  vicinity  of  the  place  of  nomination  for 
said  county,  and  to  be  advertised  in  several  of  the 
newspapers  published  in  the  county,  and  to  be 
extensively  posted  in  the  different  polling  places 
for  such  county,  cautionine  the  electors  that  said 
respondent  was  disqualified  from  being  elected  for 
(he  said  county,  as  set  forth  in  the  petition. 

11.  It  was  further  proved  that,  at  each  of  the 
different  polling  places,  and  of  the  respective  poll- 
ing booths,  the  said  petitioner  had  persons  sta- 
tioned with  copies  of  such  notice,  with  the  view  of 
serving  them  on  the  electors  previous  to  their 
recording  their  votes  at  the  poll. 

12.  It  was  further  proved  that  these  notices 
were  served  at  each  of  the  polling  places  (with  one 
exception),  on  some  of.  the  electors  previous  to 
their  voting,  the  numbers  of  such  services  vary- 
ing considerably  in  different  polling  places,  but 
not  amounting  in  the  aggregate  of  personal  ser- 
yioes  to  more  than  a  few  hundreds ;  and  further- 
more, it  was  proved  that  attempts  were  made  to 
serve  numbers  of  such  notices  on  the  voters  as 
they  came  to  the  poll,  who  either  refused  to  re- 
ceive them  or  were  prevented  receiving  them  by 
the  confusion  in  the  booths,  sometimes  by  the 
agents  of  the  respondent,  and  frequently  by  the 
members  of  the  Koman  Catholic  clerffy,  who  were 
engaged  conducting  the  electors  to  the  poll.  In 
the  excepted  booth  to  which  I  have  referred,  the 
person  placed  to  serve  the  notices  did  not  do 
80  until  after  the  electors  had  polled,  having  been 
told  by  one  of  the  agents  of  the  petitioner  that  was 
the  proper  time  to  do  so. 

13.  It  was  further  proved  that  numbers  of  these 
notices  were  scattered  about  on  the  floors  and 
tables  of  the  polling  booths.  They  were  all  in  the 
Enfflish  language,  and  it  was  proved  that  many 
of  tne  electors  could  not  speak  English. 

14.  It  was,  on  the  foregoing  facts,  contended 
before  me  on  behalf  of  the  petitioner,  that,  the 
status  of  the  said  respondent  being  destroved 
thereby,  the  petitioner  was  the  only  candidate 
before  the  constituency  eligible  to  receive  their 
▼otes  and  be  declared  elected ;  and  that  I  should, 
accordingly,  declare  him  duly  elected. 

15.  It  was,  however,  contended  on  the  part  of 
the  respondent,  that,  notwithstanding  the  said 
respondent  being  found  ineligible,  yet  the  votes 
given  to  him  were  not  thrown  away,  as  the  elec- 
tors were  not  bound  to  act  upon  his  ineligibility, 
even  though  made  known  to  them  by  sufficient 
notice,  untd  so  declared  by  some  competent  legal 
tribunal ;  and,  furthermore,  that,  even  if  thev 
were  bound  to  act  upon  such  ine^gibility,  though 
not  so  previously  bound,  knowledge  thereof  was 
not  sumciently  brought  home  to  a  sufficient  num- 
ber of  electors  to  displace  the  majority  of  the  said 
respondent,  and  to  justify  me  m  declaring  said 
petitioner  duly  elected. 

16.  I,  therefore,  request  the  opinion  and  deter- 
mination of  the  Court  of  Common  Pleas  upon  the 
f<^owing  questions  :  First,  were  the  electors  who 
constituted  the  majority  ol  said  respondent  fixed 
with  sufficient  knowledge  of  the  disqualification  of 
the  said  respondent,  and  should  they  have  acted 


upon  such  disqualification  and  refrained  from 
voting  for  said  respondent?  secondly,  was  the 
petitioner  (there  bemg  no  disqualification  on  his 
part)  entitled  to  be  declared  elected  for  said 
county  P 

Ai'mstrong,  Serjt.  (with  him  Mv/rphy,  Q.C.,  and 
Persae),  on  behalf  of  the  petitioner,  contended  that 
the  disqualification  was  complete  before  the 
election  took  place;  the  notice  of  that  dis- 
qualification given  was  such  as  reason  demanded, 
and  the  nature  of  the  case  allowed;  and  that 
notice  had  been  brought  home  to  the  electors  who 
constituted  the  respondent's  majority,  before  a 
single  vote  had  been  recorded :  consequently,  votes 
then  given  in  wilful  perverseness  against  the  law 
were  as  absolute  nullities  as  if  given  for  a  dead 
man,  and  the  only  candidate  existing  in  the  eye  of 
the  law  should  be  returned. 

Macdonogh,  Q.C.  (MacDermot  with  him),  contra. 
— ^We  contend  that  the  case  does  not  show  that 
the  2165  voters  constituting  the  respondent's 
majority  had  knowledge  of  his  being  disqualified 
at  the  time  they  voted;  that,  even  if  they  had 
notice  of  acts  which  a  judge  would  hold  amounted 
to  the  statu  table  offence  of  undue  influence,  previous 
to  the  passing  of  the  Corrupt  Practices  Prevention 
Act  1854,  such  notice  woula  not  cause  the  votes  to 
be  thrown  away  in  the  sense  of  the  reservation, 
and  that,  since  that  Act,  there  must  be  a  declara- 
tion by  a  committee  or  a  report  by  a  judge  before 
a  candidate  is  disqualified  in  the  sense  mentioned. 
The  notice  stated  not  a  proved  or  specific  fact,  but 
a  mere  general  assertion.  Actual  knowledge  of 
undue  influence  is  not  brought  home,  and  it  cannot 
be  held  that  the  electors  had  even  constructive 
knowledge  of  the  disqualification  or  of  asency. 
Notoriety  and  notice  are  only  evidence  of  know- 
ledge, and  knowledge  has  not  been  found  as  a  fact 
by  the  judffe.  There  should  have  been  a  direct 
finding ;  and  if  found,  it  should  have  been  on  the 
allegations  in  the  petition,  but  those  allegations 
are  either  unproved  or  disproved,  and  there  is  no 
power  to  draw  an  inference  of  notoriety  not  sug- 
gested by  the  petition.  The  incapacity  rests  upon 
the  statute  law,  and  by  a  provision  of  the  Corrupt 
Practices  Act,  introducea  in  consequence  of  the 
report  in  the  Clitheroe  case,  an  express  declaration 
of  disqualification,  or  a  report  by  a  judge  is  neces- 
sary as  a  condition  precedent  to  notice  of  disquali- 
fication; while  here,  the  judge's  report  is  still 
incomplete.  There  is  no  case  since  the  passing  of 
that  Act  in  which  the  election  was  decls^red  other- 
wise than  void ;  and  void  this  election  should  be 
held. 

The  following  cases  were  cited  : 

Doe  d.  Twylor  v.  Criap,  8  Ad.  A  E.  779,  787 ; 

R.  v.  Hioms,  7  ib.  960  ; 

R,  y.  Hawkins,  10  East,  211,  218 ; 

Kenrick  y.  Beauclerk,  11  ib.  657 ; 

Claridge  y.  Evelyn,  2  B.  &  Aid.  81 ; 

King  y.  Bridge,  1  M.  &  3.  76 ; 

R,  y.  Monday,  2  Cowp.  530 ; 

Malloon  y.  Fittgerald,  3  Mod.  29 ; 

Gosling  y.  VeUy,  7  Q.  B.  406,  436 ;  12  ib.  387 ;  4  H.  of 

L.  Caa.  679,  801,  814; 
Reg,  y.  Blizard,  L.  Bep.  2  Q.  B.  55 ;  15  L.  T.  Bep.  N.  S. 

242; 
£ea.  y.  Mayor  of  Tewkesbury,  L.  Bep.  3  Q.  B.  629, 

631,  ei  seq. ;  18  L.  T.  Bep.  N.  S.  851 ; 
Nicholson  y.  Tanham,  4  Ir.  C.  L.  Bep.  185 ; 
BewdUf,  Mitchell,  1  Lnd.  65 ; 
Fife,  ib.  455 ; 

K%rhidl>right,  ib.  72 ;  1  Peek.  439 ; 
FUnt,  I  Feok.  526; 
DuhUn,  ib.  496 ; 
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8<mthampUm,  ib.  500 ;  H^.  E.  C.  535 ; 

8<mthwa/rk,  Hey.  E.  C.  544 ;  Cliff.  1 ; 

Radnorshire,  1  Peek.  49B,  498 ;  Cor.  &  D.  22 ; 

Leominster f  Cor.  &  D.  21 ;  Hey.  E.  C.  551 ; 

PenrhyUf  Cor.  &  D.  55 ; 

Beverley,  1  WoL  A  D.  219,  221 ; 

Abingd^,  1  Dong.  E.  C.  419  ;1  Peok.  499; 

EversKam,  FaL  A  Fits.  504 : 

2nd  Cheltenham,  1  P.  B.  &  I>.  225, 233 ; 

iBt  Horsham,  ib.  107 ; 

2nd  Horsham,  ib.  240 ; 

Tavistock,  2  ib.  5, 11 ; 

Ist  Clitheroe,  ib.  SO ; 

2nd  Olitheroe,  ib.  276,  280-5;  WoL  on  Elec.  125 ; 

let  Norwich,  WoL  A  Bris.  145  :  Cliff.  1 ; 

2nd  Norvfich,  19  L.  T.  Bep.N.  S.  615,  619 ;  O'M.  A  H. 

8 ;  Par.  £1.  Cas.  1, 123 ; 
Westminster,  20  L.  T.  Bep.  N.  S.  17, 22 ;  Pftr.  E.  Cas. 

2,269: 
Norfolk,  21  L.  T.  Bep.  N.  S.  426 ;  Par.  E.  C.  2  ; 
Drogheda,  21  L.  T.  Bep.  N.  S.  402 ;  Par.  E  C.  2, 

321.2; 
rorJk,  O'M.  ft  H.  213 ;  Pftr.E.C.2,  303; 
4  Coke  Inst  47 ; 
KALeMar.  E.  L.64; 
WoLPftr.  L.  124.5^; 

1  Glad.  147 : 

Hay  Par.  Pr.  58-9 ; 

Sogers  £1.  L.  212,  248 ; 

81  ft  32  Yiot.  c.  125,  ss.  12, 16,  26,  46 ; 

25  ft  26  Yiot  c.  62,  s.  4 ; 

17  ft  18  Yiot  c  102,  88.  5, 36 ; 

13ftl4Yict.o.68; 

49  Geo.  3,  o.  118 ; 

2  Geo.  3,  0.24; 
7ft8Will.3,  0.4; 
7  G.  B.,  1868. 

Cur.  ado,  wit 
Lawson,  J. — ^In  this  case  two  questions  have 
been  submitted  by  my  brother  Keogh  to  the  court 
for  its  determination,  arising  out  of  the  Galway 
County  Election  Petition,  in  pursuance  of  the 
12th  section  of  31  &  32  Vict.  c.  125.  [His  Lordship 
read  same.]  The  questions  so  reserved  for  our 
consideration  are  as  follows :  First.  Were  the 
electors  who  constituted  the  majority  of  said  re- 
spondent fixed  with  sufficient  knowledge  of  the 
disqualification  of  the  said  respondent,  and  should 
they  have  acted  upon  such  oisqualification  and 
refrained  from  voting  for  such  respondent? 
Second.  Was  the  petitioner,  there  beine  no  dis- 
qualification on  his  part,  entitled  to  be  elected  for 
said  county?  It  was  contended  by  Mr.  Mac- 
donogh  in  his  argument  that  the  fiirst  of  these 
Questions  was  one  of  fact,  not  of  law,  and  that 
the  court  could  therefore  return  to  it  no  answer. 
It  is,  however,  very  clear  to  my  mind  that  it  in- 
volves a  serious  and  important  question  of  law, 
namely,  whether  the  facts  as  found  in  the  case 
are  sufficient,  in  point  of  law,  to  affect  the  electors 
with  sufficient  knowledge  of  the  disqualification 
of  the  respondent,  and  whether  votes  recorded 
for  him  after  such  notice  are  thrown  awa^.  Mr. 
MacDermot,  in  arguing  on  the  same  side,  ad- 
mitted that  a  difficult  question  of  law  was  saved 
by  the  case.  His  lo^cal  intellect  recognised  that 
question,  and  upon  it  he  addressed  to  the  court 
an  argument  distinguished  by  singular  ability 
and  acumen.  Now,  the  propositions  contended 
for  before  us,  on  behalf  of  the  petitioner,  who 
seeks  the  seat,  were — first,  that  tne  respondent 
was  disqualified  for  being  elected  for  the  county, 
and  that  the  disqualification  was  complete  before 
the  election  took  place;  secondly,  that,  before  a 
single  vote  was  recorded  at  the  election,  suffi- 
cient knowledge  of  such  disqualification  was 
brought  home  to  the  electors  who  constituted  the 
miyority  of  the  respondent ;  third,  that  the  peti- 


tioner, a  duly  qualified  candidate,  was  entitled  to 
be  seated.  Before  I  approach  the  special  fiute  of 
the  case,  it  is  abeolutely  necessary  to  coosidv 
what  the  rule  of  law  is  which  is  appncable  to  esses 
of  this  kind.  We  are  dii^ected  by  the  26th  sectioa 
of  the  Act  to  pursue,  as  far  as  may  be,  the  prin- 
ciples, practice,  and  rules  on  which  oomxnittees  of 
the  House  of  Commons  have  heretofore  acted  ia 
dealing  with  election  petitions.  So  far  as  then 
principles  fail  to  guide  us  we  are,  aooordiiig  to  tiie 
secona  section,  to  have  the  same  powers  as  ve 
would  possess  if  the  petition  were  an  ardinsiy 
cause  within  our  jurisdiction,  and  we  mast  then  be 
governed  by  the  principles  of  the  common  law.  I 
have,  therefore,  approached  the  consideratioB  of 
this  case  as  if  it  were  a  new  trial  motion  or  a  esn 
reserved  from  Nisi  Prius,  endeavooring  to  ascer 
tain,  in  a  manner  to  us  somewhat  novel,  what  sn 
the  principles  of  law  which  govern  this  case,  sad 
then  to  apply  them  to  the  focts.  In  the  first  i^mc 
then,  it  is  necessary  to  ascertain  whether  there  are 
any  principles  to  be  deduced  from  the  decisionB  of 
committees  of  the  House  of  Commons,  upon  the 
(^estion  whether  a  duly  qualified  candidate  is  en- 
titled, although  in  a  minority,  to  be  seated,  sbosU 
the  other  candidate  be  proved  to  have  been  die- 

2ualified  at  the  time  of  tne  election,  and  should  the 
lectors  have  been  duly  apprised  of  snch  disquli- 
fication.  The  research  azid  assidoity  of  comuel 
have  referred  us  to  nearly  all  the  cases  upon  tk 
point,  from  the  earliest  time  before  oommitteee  cf 
the  House  of  Commons.  I  need  not  trsfd 
through  them  in  detail,  but  the  resnlt  is  this— 
that  m  very  many  cases  the  candidate  in  the 
minority  has  been  seated,  upon  proof  of  his  oppo- 
nent's disqualification  to  the  knowledge  of  the 
electors,  while  in  many  other  cases,  upon  a  state  of 
facts  apparently  similar,  the  committees  haie 
simply  unseated  the  disqualified  candidate,  sod 
declu^  the  election  voidl  Two  remarkable  in- 
stances of  apparently  contradictory  decisions  are 
the  Cheltenham  and  borsham  cases,  decided  sboot 
the  same  time.  In  the  Horsham  case,  the  coei- 
mittee  seated  the  other  candidate ;  in  the  Chdtm' 
ham  case  the^  declined  to  do  so ;  in  both  there  wses 
divided  opinion  among  the  members  of  the  eon^ 
mittees.  The  result  of  the  decisions  therefive 
appears  to  be  that  the  jurisdiction  to  seat  the 
candidate  in  the  minority  was  nndoubtedly  poe' 
sessed  by  committees ;  that  they  frequently  taet- 
cised,  and  in  many  other  instances  refused  to 
exercise  that  jurisdiction.  Failing  in  this  chaos  cf 
decisions  to  discover  any  settled  principle  wluch 
should  absolutely  govern  us,  we  must  have  reuuuiec 
to  our  common  law  for  rules  ahd  analogies  tognide 
our  judgment,  an  alternative  to  which,  for  my  psiv 
I  turn  with  pleasure,  because  there  we  shall  fiai 
though  often  intermixed  and  ohscored  by  moA 
that  IS  technical,  or  that  perhaps  may  be  deemed 
narrow,  principles  of  the  soundest  sense,  the  tmeek 
wisdom,  and,  above  all,  a  power  of  expansivenes 
and  adaptation,  which  when  properly  applied  is 
adequate  to  the  solution  of  the  novel  queatiooi 
that,  in  the  complex  relations  grown  out  of  an  ad- 
vanced civilisation,  are  continually  coming  to  the 
surface.  That  power  of  expansion  is  weU  stitod 
by  Coleridge,  J.,  in  GoBling  v.  Feley  (4  H.  L.  Oh. 
768),  and  in  the  language  of  Eyre,  C.J.,  inildertsi 
v.  Ilderion  (2  H.  BL),  where  he  says  that  when  obb 
mode  of  trial  is  obsolete  or  inapplicable  theoos' 
mon  law,  "  out  of  its  own  ineaLnanstible  'Iminteii 
of  j  ustice,"  wiU  devise  another.  The  firrt  omn  ths 
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to  which  I  shall  refer  is  Bex  v.  Hawkins 
(10  East,  211).  That  is  a  case  of  the  very  highest 
authority.  The  judgment  of  the  Court  of  Queen's 
Bench  is  delivered  by  Lord  Ellenborough,  and  the 
case  was  carried  to  the  House  of  Lords,  where  the 
decision  was  affirmed  (2  Dow.  P.  C.  124).  The 
question  there  discussed  w^ts,  whether  the  notice 
Of  the  other  candidate's  incapacity  was  given  too 
late,  not  having  been  given  until  after  two  persons 
had  voted.  At  page  217,  Lord  Ellenborough  says, 
"The general  proposition  that  votes  given  for  a 
candidate  after  notice  of  his  beinc  ineligible  are 
to  be  considered  the  same  as  if  the  persons  had 
not  voted  at  all  is  supported  by  the  cases  of  the 
Queen  v.  Boscawen  (East,  13  Anne);  Bex  v. 
Withers  (East.  8  G.  II.) ;  Tcuyhrv.  Mayor  of  Bath  (M. 
15  G.  n.),  all  of  which  are  cited  in  Cowper  537,  in 
Rex  V.  Monday.  In  the  first,  Boscawen  and 
Boberts,  the  two  candidates,  had  an  equal  number 
oi  votes,  but  because  Boscawen  was  incapable  the 
TOtes  given  for  him  were  considered  as  thrown 
away,  and  the  other  duly  elected.  In  the  second 
case.  Withers  had  five  votes  out  of  eleven,  and  the 
other  six  refusing  to  vote  at  all,  the  court  held 
Withers  duly  elected,  and  that  the  six  who  refused 
to  vote  were  virtually  consenting  to  the  election 
of  Withers.  In  the  third  case,  Taylor,  Bigg,  and 
Slingston  were  candidates.  Bigs  was  objected  to 
as  a  dbqualified  person,  notwithstanding  which 
Bigg  had  fourteen  votes,  Tajrlor  thirteen,  and 
EZingston  only  one.  There  Lee,  C.J.,  at  Nisi 
Prius,  directed  the  jury  that,  if  they  were  satisfied 
that  the  electors  had  notice  of  Bigg's  want  of 
qroalification,  they  should  find  for  Taybr,  because 
oigg  not  being  quaUfied,  should  be  considered  as 
a  person  not  in  esse,  and  the  voting  for  him  a  mere 
nullity.  The  jury  found  for  Taylor,  and  the  court 
on  motion  for  a  new  trial  agreed  with  the  law  as 
laid  down  by  Lee,  C.J.,  and  refused  a  new  trial. 
And  in  Bex  v.  Monda/y  and  Bex  v.  Coe 
this  doctrine  was  not  denied,  although  the  cases 
then  before  the  court  went  off  on  other  points." 
Xx>rd  Eldon,  in  giving  the  judgment  of  the  House 
ol  Lords,  puts  it  upon  the  ground  that  "  the  ma- 
jority knowingly  voted  for  this  dead  man."  It  is 
qnite  true  that,  as  has  been  stated  in  the  argu- 
ment, the  candidate  in  that  case  admitted  his  own 
inci^noity,  but  in  later  cases  it  will  be  found  that  that 
(sircumstanoe  is  immaterial,  and  that  if  the  elector 
▼otes  after  he  knows  of  the  disqualification,  he 
does  so  at  the  peril  of  losing  his  vote.  Again,  in 
Meat,  V.  Parry  (14  East,  549),  this  rule  is  recog- 
nised. And  in  Qosling  v.  Veley  (7  Q.  B.  406),  Lord 
Denman,  a  great  constitutional  lawyer,  ezpresssly 
fajys  down  the  rule  as  applicable  to  elections  to  the 
Bouse  of  Commons.  At  p.  436  he  says — "  Upon  the 
argument  of  this  case  the  counsel  for  the  defendant 
did  not  shrink  from  meeting  his  opponent  on  the 
principle.  Majority  he  truly  asseiiied  to  be  legal 
majority,  and  he  contended  that  though  there 
might  be  numerically  more  vestrymen  present 
who  were  in  intention  adverse  to  the  rate,  than 
those  who  voted  for  it,  ^et  the  majority  of  votes 
legally  expressed  was  in  its  favour.  This  position 
he  sought  to  establish  by  showinff  that  the 
▼estrymen  who  were  so  adverse  had  thrown  away 
their  votes,  and  he  likened  this  case  to  those 
which  have  been  decided  in  regard  to  corporate 
aasemblies  for  corporate  elections,  or  the  meetings 
of  freeholders  or  burgesses  in  the  elections  to  the 
House  of  Commons.  It  may  be  convenient,  there- 
Jbore.  in  the  first  place,  to  examine  into  the  principle 


on  which  this  rule  as  to  corporate  and  other  eleo- 
tions  appears  to  have  been  established,  and  then, 
after  stating  the  facts  which  these  pleadings  dis- 
close, with  regard  to  the  proceeaings  now  in 
question,  to  see  whether  it  is  properly  applicable 
to  those  facts,  so  as  to  be  the  groundwork  of  our 
decision.  First,  the  cases  in  which  the  rule  has 
been  either  stated  or  applied  in  regard  to  corporate 
elections  are  very  numerous.  It  may  be  sufficient 
to  refer  to  four  of  the  most  important,  either 
for  the  arguments  or  the  judgments — Oldknow 
V.  WainwHght,  Bex  v.  Monday,  Bex  v.  HaW' 
kins,  and  Bex  v.  Parry,  The  result  of  the  deci- 
sions appears  to  be  this — ^when  the  majority  of 
electors  vote  for  a  disqualified  person,  in  ignorance 
of  the  fact  of  disqualification,  the  election  may  be  void 
or  voidable,  or  in  the  latter  case,  may  be  capable  Gi 
being  made  good,  according  to  the  nature  of  the 
disqjualification ;  the  objection  may  require  ul- 
terior proceedings  to  be  taken  before  some  compe- 
tent tribunal,  in  order  to  be  made  available,  or  it 
may  be  such  as  to  place  the  elected  candidate  on 
the  same  footing  as  if  he  never  had  existed,  and  the 
votes  for  him  were  a  nullity.  But  in  no  such 
case  are  the  electors  who  vote  for  him  deprived  of 
their  votes,  if  the  fact  becomes  known  and  is  de- 
clared while  the  election  is  still  incomplete.  They 
may  instantly  proceed  to  another  nomination,  and 
vote  for  anotner  candidate.  If  it  be  disdosed 
afterwards,  the  party  elected  may  be  declared 
ousted,  and  the  election  declared  void;  but  the 
candidate  in  the  minority  will  not  be  deemed  ipso 
facio  elected.  But  where  an  elector  before  voting 
receives  due  notice  that  a  particular  candidate  is 
disqualified,  and  yet  will  do  nothing  but  tender 
his  vote  for  him,  he  must  be  taken  voluntarily  to 
abstain  from  exercising  his  franchise,  and  there- 
fore, however  strongly  he  may  in  fact  dissent  and 
in  however  strong  terms  he  may  disclose  his  dis- 
sent, he  must  be  taken  in  law  to  assent  to  the 
election  of  the  opposing  and  qualified  candidate, 
for  he  will  not  take  the  only  course  by  which  it 
can  be  resisted,  that  is,  the  helping  to  the  election 
of  some  other  person.  He  is  present  as  an  elector ; 
his  presence  counts  as  such  to  make  up  the  re- 
quisite number  of  electors,  where  a  certain  number 
is  necessary ;  but  he  attends  only  as  an  elector,  to 
perform  the  duty  which  is  cast  on  him  by  the 
franchise  he  enjoys  as  an  elector;  he  can  only 
speak  in  a  particular  language;  he  can  do  only 
certain  acts ;  any  other  language  means  nothing, 
any  other  act  is  merely  null ;  his  duty  is  to  assist 
in  making  an  election.  If  he  dissents  from  the 
choice  of  A.  who  is  qualified,  he  must  say  so  by 
voting  for  some  other  also  qualified;  he  has  no 
right  to  employ  his  franchise  merely  in  preventing 
an  election,  and  so  defeating  the  object  for  which 
he  is  empowered  and  bound  to  attend.  And  this 
is  a  wise  and  just  rule  in  the  law.  It  is  necessary 
that  an  election  should  be  duly  made,  and  at  the 
lawful  time ;  the  electoral  meeting  is  held  for  that 
purpose  only,  and  but  for  this  rule  the  interest 
of  the  public  and  the  purpose  of  the  meeting  might 
both  be  defeated  by  the  perverseness  or  the  cor- 
ruption of  electors,  who  may  seek  some  unfair 
advantage  by  postponement.  If  then  the  elector 
will  not  oppose  the  election  of  A.  in  the  only  legal 
way,  he  throws  away  his  vote,  by  directing  it 
where  it  has  n6  legal  force,  and  in  so  doing  he 
voluntarily  leaves  A.  unopposed,  i.e.,  assents  to  the 
voices  of  the  other  electors.  When  the  disquali- 
fication depends  upon  a  &K2t  which  may  be  knowa 
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to  the  elector,  he  is  entitled  to  notioe,  for  without 
that  the  inference  of  assent  could  not  be  fairly 
drawn,  nor  would  the  conseauence  as  to  the  vote 
be  just.    But  if  the  disqualification  be  of  a  sort 
whereof  notice  is  to  be  presumed,  none  need  ex- 
pressly be  given;  no  one  can  doubt  that  if  an 
elector  would  nominate  and  vote  only  for  a  woman 
to  fill  the  office  of  mayor  or  burgess  m  Parliament, 
his  TOte  would  be  thrown  away;  there  the  fact 
would  be  notorious,  and  every  man  would  be  pre- 
sumed to  know  the  law    upon  that  fact."    This 
decision  was  reversed  in  the  House  of  Lords  upon 
a  collateral  point,  but  the  principles  laid  down  by 
Lord  Denman  have  never  oeen  questioned.    The 
last  proposition  of  Lord  Denman,  that  a  person 
having  notice  of  the  facts  is  presumed  to  kiiow 
the  law  has  been  qualified  by  a  recent  decision  in 
the  Court  of  Queen's  Bench  in  England,  which 
has  been  much  relied  on  in  argument    on  both 
sides.    I  refer  to  Beg,  v.  Mojyor  of  Tewheshwru 
(L   Kep.  3     Q.  B.  634;    18  L.   T.   Reo.  N.  S. 
851),    which   decides    that    notice  of  the  facts 
oreiUiing     the    disqualification     is     not     neces- 
sarily    notice     of     the      disqualification.     The 
general  rule,    however,  is  there  thus  laid  down 
by  Blackburn,  J. — "  The  candidate  for  the  office  of 
town  councillor  is  duly  elected  if  he  has  an  actual 
majority  of  valid  votes.    This  was  decided  in  Rex 
V.  HawkinSi  and  it  was  also  decided  that  if  an 
elector,  having  notice  of  the  disqualification  of  a 
candidate,  chooses  to  vote  for  that  candidate,  it  is 
the  same  thing  as  if  he  did  not  vote  at  all.    From 
the  illustrations  in  the  cases  it  is  plain  that  if  an 
elector  knows  as  a  fact  that  the   candidate  for 
whoni  he  is  about  to  vote  is  disqualified,  and  yet 
persists  in  voting  for  him,  the  elector's  vote  b  as 
utterly  thrown  away  as  if  he  had  voted  for  a  dead 
person  or  for  the  Jidan  in  the  Moon.     In  the  case 
olBeg.Y,  Codks,  Lord  Campbell,  C.J.,  says — *  Blake 
was  in  fact  a  candidate,  but  he  was  an  alderman, 
and  therefore  ineligible,  and  that  fact  was  known 
to  the  electors.    Now  it  is  the  law,  both  the  com- 
mon law  and  the  Parliamentary  law,  and  it  seems 
to  me  also  common  sense,  that  if  an  elector  will 
vote  for  a  man  who  he  knows  is  ineligible,  it  is  as 
if  he  did  not  vote  at  all,  or  voted  for  a  non-existent 
person,  as  it  has  been  said,  as  if  he  gave  his  vote 
for  the  Man  in  the  Moon.'  *'    Here  we  have  Lord 
Campbell,  another  great  master  of  the  common 
law,  laying  down  this  rule  as  explicit.     Sach  being 
the  undoubted  rule  of   the  common  law,  appli- 
cable to  Parliamentary  as  well  as  to  other  elec- 
tions,   let   us    see   what    are    the    special    facts 
stated    in    this    case    (out    of    which    I    shall 
not    travel),    in     order    to    ascertain    whether 
that  rule  is  applicable  to  them,  so  as  to  form  the 
groundwork  of  decision.     First,  then,  was  there  a 
disqualification  of  the  respK)ndent  before  the  elec- 
tion took  place  P    It  appears  by  the  case  that  he 
was  personally  guilty  of  acts  of  intimidation  and 
undue    influence,  before  the    election;    that    he 
entered  into  a  combination  to  procure  his  own 
return  by  undue  influence,  long  before  the  election 
took  place.     [His  Lordship  read  paragraphs  2  and  4 
of  case.]    These  are  the  findings  on  which  the 
fact  of  disqualification  depends.    The  question  is, 
do  these  acts  amount  to  a  disqualification  P    Mr. 
MacDermot  argued  with  great  ingenuity  that  such 
acts  do  not  amount  to  a  disqualification  unless 
they  had  been  adjudicated  upon  by  a  committee  or 
by  the  report  of  a  judge ;  that  there  was  no  such 
disqualification  at  common  law;  that  the  several 


statutes  before  the  passing  of  the  Corrupt  PracticQB 
Prevention  Act  (18o4)  created  such  diaqualification, 
upon  the  commission  of  one  cf  these  offences,  but 
that  the  Corrupt  Practices    Prevention  Act  re- 
pealed all  those  earlier  Acts,  and  creates  no  dis- 
qualification except  that  contained   in    sect.  36. 
[His  Lordship  read  the  section.]     This  con8tra»> 
tion  of  the  Act  would  lead  to  some  very  starUiog 
consequences.    If  the  earlier  sections,  two,  four, 
and  five,  defining  the  offences  of  bribery,  treatiiii^ 
and  undue  influence,  and  making  them  xnisdeiDesr 
nours,  do  not  destroy  the  status  of  the  candidito 
who  is  guilty  of  tnem,  upon  what  ground  is  i 
judge  to  unseat  himP    He  cannot  be  unseated, 
because  he  has  committed  a  misdemeanoor ;  and 
it'  would  seem,  therefore,  to  follow  in  strictneai 
from  this  argument  that  the  judge  could  not  nnsat 
him  unless  he  had  been  already  foand   guilty. 
This  is  an  absurd  conseauence,  and  I  think  thk 
the  true  oonstruotion  of  the  statute  is,  that  tk 
commission  of  any  one  of  these  offences  iptofads 
disqualifies  the  candidate  from  being  elected,  or,  to 
use  the  language  of  Martin,  B.,  in-  the  NorwiA 
case,  annihilates  his  status  as  a  candidate.    Sect 
36,  then,  imposes  an  additional   disqualifioitHB 
by  rendering  the  candidate,  once  reported  guilty, 
incapable    of  being   elected   for  Utie  same  oob- 
stituency  during  the  then  existing   ParUamoit, 
and  in  such  case  the  mere  production  of  the  report 
is  sufficient,  without  going  into  the  facts,  so  to  da- 
qualify  him.    This  was  obviously  intended  inovder 
to  prevent  what  might  otherwise  happen,  thst  I 
a  candidate  were  unseated  and  a   new  electka 
ordered  he  might  renew  his  candidatore  for  tk 
same  constituency.    Therefore,  were  sect.  36  ns- 
enacted,  I  should  hold  that  the  conunission  of  aiij 
of  such  offences  specially  disqualified  the  candidite 
from  the  moment  of  its  commission.     I  do  not 
think  that  sect.  36  which  imposes  this  disabifitf 
can  be  held,  as  was  argued,  by  implication  to  ate 
the  rule  of  law  to  which  I  have  referred,  and  tt 
enact  that  no  previous  disqualification  of  a  caa^ 
date,  unless  evidenced  by  a  report  of  a  judge,  sfail 
have  the  effect,  no  mattor  how  clear  it  may  be,  of 
destroying  his  status,  so  that  votes  given  for  Ma 
af  tor  notice  of  the  disqualification  to  the  dedon 
would  be  thrown  away.    The  Legislature  has  ■* 
said  so,  and  the  result,  were  we  to  accede  to  tUi 
argument,  would  be  that  a  candidate  might  appev 
upon  the  nomination  day  publicly  with  a  bag  cf 
sovereigns,  and  in  the  presence  of  every  eleetor 

Eromise  a  certain  sum  to  every  one  who  voted  fcr 
im ;  and  vet  he  could  be  merely  unseated,  ad 
although  tne  electors  had  personal  knowledge  d 
his  disqualification,  the  seat  coold  not  be  tnor 
ferred  to  the  qualified  candidate  next  him  on  te 
poll.    Nay,  according  to  this  doctrine,  it  is  iiii» 
fest  that  the  process  might  be  rei>eated  from  tiai 
to  time,  and  a  series  of  disqualified  fundidif- 
brought  forward  one  after  another,  and  no  imliir 
how  open  notorious  and  palpable  were  the  oompK 
practices  used  by  them,  they  could  only  be  vr 
seated,  and  the  candidate  seeking  the  seat  by  fiv 
means  and  a  free  election  would  be  placed  ia  t 
position  which  the  law  never  contemfdated.  I 
think,  therefore,  in  this  case,  that  the  disqualiiBi* 
tion  of  the  respondent  before  the  day  of  vmor 
nation   was   complete.     The  next  qaofltion  9a^ 
the  important  one  is,  whether  mun  kmwiMgt 
of  that  disqualifioation  was  bronslit  hone  to  ^ 
electors  so  as  to  let  in  the  apidioiSonaf  tliendeif 
law  to  which  I  have  adverted.    ItusMBrnto^ 
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case.  [His  Lordship  read  paragraphs  9, 10, 11,  12, 
and  13.]  From  the  statement  it  appears  that  the 
electors  knew,  and  must  have  known  by  reason  of 
the  very  nature  of  the  case  that  this  undue  in- 
fluence was  practised  before  the  election  by  the 
respondent.  This  is  a  case  very  special  indeed  in 
its  circumstances.  The  candidate  entered  into  a 
combination — not  a  secret  one,  but  open  and 
avowed — ^to  obtain  his  return  by  bringing  undue 
influence  to  bear  upon  the  body  of  the  electors. 
That  was  carried  out  publicly  for  months  before  the 
election.  Its  success  depended  upon  its  univer- 
sality, upon  its  being  brought  to  operate  upon  and 
to  control  the  volition  of  the  electors.  I  cannot 
therefore  doubt,  upon  these  findings,  that  every 
elector  must  be  held  to  have  known,  as  a  matter  of 
fact,  that  the  respoiident  was  guilty  of  practising 
undue  influence  and  intimidation  upon  the  electors. 
Therefore,  the  only  question,  as  it  appears  to  me, 
is  whether,  knowing  all  these  facts,  the  electors 
must  be  taken  also  to  have  known  the  legal  con- 
sequence— that  the  commission  of  these  offences 
created  a  disqualification  in  the  respondent  to  be  a 
candidate,  or  to  be  elected  as  a  member  of  Parlia- 
ment. Now,  in  order  to  arrive  at  a  sound  con- 
clusion upon  this  question,  it  is  absolutely  neces- 
sary to  consider  what,  in  point  of  law,  is  the 
chsu:*acter  of  the  acts  done  by  the  respondent  and 
his  agents,  to  the  electors'  knowledge.  I  emphati- 
cally say  that  they  were  criminal  acts.  I  am  not 
at  liberty,  sitting  here  as  a  judge,  to  gloss  over 
these  acts— to  say  that  they  were  the  results  of 
indiscreet  zeal  or  mere  breaches  of  decorum.  I 
feel  myself  bound,  even  at  the  peril  of  giving 
ofience,  to  designate  them  by  their  name — crimes ; 
and  to  pronounce  those,  whether  lay  or  clerical, 
engaged  in  them  criminally  engaged  in  an  unlawful 
combination.  In  Beg.  v.  Uonway  (7  C.  L.  Rep.  519), 
which  was  a  prosecution  against  the  Bev.  Peter 
Conway  for  offences  like  the  present,  at  the  Mayo 
election,  Perrin,  J. — a  judge  whose  authority  will 
not  bo  controverted — says  :  "  One  of  the  charges 
is  for  using  what  is  called  spiritual  intimidation, 
and  calling  down  and  using  imprecations  of  a  very 
shocking  nature,  to  prevent  persons  from  the  due 
exercise  of  the  elective  franchise.  The  charges 
laid  in  the  information  are  grave  and  serious 
ofiences — offences  which  require  suppression,  and, 
if  necessary,  punishment.*'  When  it  appears  then 
that  this  system  of  intimidation  was  carried  on 
throughout  the  country,  publicly  and  openly  by 
the  candidate  himself,  seen  and  known  by  the 
electors — when  denunciations  were  ringing  from 
the  altars,  am  I,  sitting  here  as  a  judge,  at  liberty 
to  presume  that  the  electors  who  saw  these  offences 
committed  did  not  know  that  they  were  offences, 
and  that  their  commission  created  a  disqualifica- 
tion? I  cannot  lay  down  any  such  principle.  I  hold 
that  every  man  must  be  presumed  to  know  the 
criminal  law,  and  to  be  aware  when  he  sees  or 
knows  an  offence  to  have  been  committed  that  it 
is  an  offence,  and  that  it  entails  penal  consequences 
upon  the  offenders."  I  do  not  think  that  Beg.  v. 
Mayor  of  Tewkesbury  at  all  applies  to  a  case  like 
the  present.  There  the  disqualification  was  that 
the  candidate  was  mayor  and  returning-officer,  and 
as  such  was  disqualified  for  being  a  candidate, 
according  to  the  decision  of  the  Queen's  Bench  in 
Reg,  V.  Owens.  Blackburn,  J.  says :  "  It  is,  there- 
fore, necessaxr  to  decide  whether  the  mere  know- 
ledge of  the  met  that  Blizard  was  the  mayor  and 
the  retaming-officer   must  be  taken  to  involve 
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knowledge  of  his  being  disoualified  for  election. 
Every  elector  in  the  borougn  must  have  known 
that  Blizard  was  the  mayor,  and  every  elector  who 
saw  him  presiding  at  the  election  must  have  known 
as  a  fact  that  he  was  the  returning-officer,  and 
eveiy  elector  who  was  a  lawyer,  and  had  read  the 
case  of  Beg.  v.  Owens,  would  know  that  he  was 
disqualified.  From  the  knowledge  of  the  fact  that 
Blizard  was  mayor  and  returning-officer,  was  every 
elector  bound  to  know  as  a  matter  of  law  that  he  was 
disqualified  ?  I  think  that  when  a  voter  is  informed 
that  a  certain  circumstance  in  point  of  law  dis- 
qualifies a  candidate,  even  although  he  may  hold 
a  different  opinion,  yet  if  he  afterwards  vote  for 
that  candidate  his  vote  is  thrown  away."  That  has 
a  very  important  bearing  upon  the  argument  that 
an  elector  is  not  bound  to  notice  the  disqualifica- 
tion unless  it  has  been  the  subject  of  adjudication. 
He  proceeds  to  ask,  "In  the  present  election,  a 
voter  may  possibly  have  been  told  by  the  one  party 
that  Blizard,  being  returning-officer,  could  not  be 
elected,  by  the  other  party  that  he  could  be ;  if  thij5 
could  be  shown,  the  vote  would  be  thrown  away ; 
but  the  case  merely  shows  as  a  fleict  that  Blizard 
was  returning-officer,  from  which  a  lawyer  would 
be  aware  he  was  disqualified ;  and,  in  my  opinion, 
the  knowledge  that  Blizard  was  returning-officer 
does  not,  in  law,  necessarily  involve  the  knowledge 
that  he  was  disqualified."  Now,  does  that  apply 
to  the  present  case  P  Can  any  elector  be  assumed 
to  be  ignorant  that  a  candidate,  openly  practising 
intimidation  and  undue  influence,  was  not  by  law 
disqualified  to  be  elected?  I  think  not.  It  is 
quite  true  that  a  man  cannot  be  presumed  to  know 
legal  technicalities,  or,  as  Maule,  J.  says  in  a  case 
there  cited :  "It  would  be  too  much  to  hold  that 
ordinary  people  are  bound  to  know  in  what  par- 
ticular court  such  and  such  a  practice  does  or  does 
not  prevail."  In  Goover  v.  Phibbs  (L.  Rep.  2  H. 
L.  Cas.  170)  Lord  Westbury  says: — "It  is  said 
*  ignorantia  juris  havd  exeusat,*  but  in  that  maxim 
the  word  jus  is  used  in  the  sense  of  denoting 
general  law, ,  the  ordinary  law  of  the  country.^' 
That  I  believe  to  be  the  true  distinction.  In  Beg. 
V.  Mayor  of  Tewkesbury,  Lush,  J.  says: — "For 
the  reasons  given  by  my  brother  Blackburn,  1 
am  of  opinion  that  it  is  not  enough  to  show  that 
the  voter  knew  the  fact  only,  but  that  it  is  neces- 
sary to  show  sufficient  to  raise  a  reasonable  infer- 
ence that  he  knew  the  fact  amounted  to  a  disquali- 
fication. It  cannot  be  said,  in  all  cases,  that  the 
mere  knowledge  of  a  fact,  which  in  law  disqualifies 
a  candidate,  must  be  taken  to  be  knowledge  of  all 
the  accompanying  circumstances."  Now,  taking 
the  rule  to  be  as  thus  laid  down,  I  am  clearly  of 
opinion  that  it  is  not  only  a  reasonable  but  a  legal 
inference  from  the  facts  stated  which  I  am  bound 
to  draw,  that  the  electors  who  knew  of  the  exer- 
cise of  these  acts  of  undue  influence — spiritual 
intimidation — knew  that  those  acts  disqualified 
the  candidate.  But  the  case  does  not  rest  upon 
the  general  notoriety  and  publicity  of  this  intimi- 
dation. It  was  provided  that,  on  the  day  of  nomi- 
nation, two  days  before  the  polling,  a  notice  was 
posted  at  and  in  the  immediate  vicinity  of  the 
place  of  nomination.  That  notice  is  signed  by  a 
responsible  person,  the  conducting  agent  for  the 
petitioner.  It  is  very  accurately  prepared,  and 
substantially  informed  the  ^electors  that  the  respon- 
dent was  disqualified  by  acts  of  treating  and  undue 
influence,  ana  that  votes  given  for  him  would  be 
thrown  away.    That  notice   was   also  published 
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iu  the  local  newspapers,  and   extensively  posted 
at    the  different    polling  places  in  the    county. 
The  case  farther  states  that  the  petitioner  haid 
persons  stationed  at  each  of  the  polling  places  and 
Dooths  in  order  to  serve  the  electors  previous  to 
their  coming  to  the  poll.    It  states  that  these  • 
notices  were  served  at  each  of  the  polling  places, 
except  one,  on  some  of  the  electors  previous  to 
their  voting — the  number  of  such  services  varying 
considerably  in  different  polling  places,  but  not 
amounting  m  the  aggregate  of  personal  services  to 
more  than  a  few  nundreds — and  that  attempts 
were  made  to  serve  numbers  of  such  notices  on 
the  voters  as  they  came  to  the  poll,  who  either  re- 
fused to  receive  them  or  were  prevented  from  re- 
ceiving them  by  the  confusion    of  the  booths, 
sometimes  by  the  agents  of  the  respondent,  and 
frequently  by  the  members  of  the  Roman  CathoUc 
clergy  who  were  engaged  in  conducting  the  elec- 
tors to  the  poU.    It  appears  that  in  the  excepted 
booth,  the  person  employed  to  serve  the  notices 
did  not  do  so  until  after  the  electors  had  polled, 
having  been  told  by  an  agent  of  the  petitioner  s  that 
was  the  proper  time  to  do  so.    And  it  is  further 
stated  that  these  notices  were  scattered  about  on 
the  floors  and  tables  of  the  polling  booths ;  that 
they  were  all  in  English,  and  that  many  of  the 
electors  could  not  speak  English.    Upon  these 
facts  it  is  clear  that  notice  was  not  served  per- 
sonally upon  all  the  electors  ;  but  I  think  that  the 
petitioner  did  all  that  could  be  reasonably  done  in 
order  to  apprise  the  electors  of  the  disqualifica- 
tion by  posting,   publishing,  and  serving  these 
notices.    The  Question  is,  were  they  fixed  with 
knowledge?    Isotice  is  only  one  mode  of  bring- 
ing home   knowledge,  and,  taking  the   facts   as 
stated  regarding  these  notices  with  the  facts  of 
previous  knowledge  on  the  part  of  the  electors 
stated  in  the  case,  I  cannot  avoid  drawing  the  con- 
clusion that  sufficient  knowledge  of  the  respond- 
ent's   disoualification   is    brought  home   to    the 
electors  who  constituted  the  majority  of  the  re- 
spondent.   It  is  said  that  no  case  has  occurred 
since  the  Corrupt  Practices  Prevention  Act,  in 
which  a  candidate  in  a  minority  has  been  seated. 
The  point  does  not  appear  to  have  arisen.    It 
could  not  arise  unless  tne  disqualification  existed 
before  the  election,  and  was  brought  home  to  the 
knowledge   of  the  electors.    In  the  case  of  the 
Norwich  election  petition,  before  Martin,  B.,  the 
bribery  relied  on  in  order  to  disqualify  the  candi- 
date did  not  take  place  until  three  o'clock  on  the 
day  of  polling,  ana  the  candidate  was  not  person- 
ally implicated,  therefore  the  question  could  not 
have  arisen.    The  case,  however,  now  arises  and 
calls  for  a  decision.    I  decide  it  upon  its  own  special 
facts — facts  which  I  hope  are  of  rare  occurrence. 
I  find  existing,  as  reported  in  this  case,  a  system 
of  spiritual  intimidation,  organized  by  the  candi- 
date, and  successfully  carried  out  through  the 
county  for  months  before  the  election.    It  is  found 
that  large  numbers  of  the  electors  who  had  pre- 
viously declared  their  intention  to  vote  for  the 
petitioner  had  been  compelled  to  vote  for  the  re- 
spondent, or  to  refrain  from  voting  for  the  peti- 
tioner, and  had  avowed  that  they  were  compelled 
to  do  so  by  such  intimidation  and  undue  influence. 
How  jealously  the  law  regards  the  exercise  of 
spiritual  influence  in  the  various  transactions  of 
life  every  lawyer  knows.    Just  in  proportion  as  it 
is  powemd  and  all-prevading  so  are  the  safeguards 
wmoh  the  law  interposes  for  the  protection  of  those 


on  whom  it  is  exercised.  Not  only  does  the  law  of 
the  land  condemn  its  undue  exerciBe,  it  is  contraiy 
to  the  moral  law,  and  the  best  interests  of  our 
nature  revolt  against  it.  It  is  an  application  to 
base  purposes  of  an  influence  accorded  for  a  pore 
and  noly  purpose.  K  it  is  inhibited  when  ex- 
ercised in  the  private  affairs  of  men,  what  judg- 
ment should  the  law  pronounce  when  a  minister  of 
religion,  robed  in  the  sacred  vestments  of  his  order, 
surrounded  by  the  most  sacred  mysteries  of  bis 
creed,  claiming  the  power  to  bind  and  to  loose, 
misuses  that  position  to  denounce  and  expose  to 
public  odium  those  who  dare  to  exercise  th^ciyil 
rights  and  franchises  in  a  way  that  be  disapproves, 
and  to  threaten  them  with  temporal  injary  and 
spiritual  punishment  P  When  such  words  fiill  horn 
tne  Ups  tnat  should  only  utt^  the  mesaaee  of  love 
and  mercy  to  sinners,  the  words  of  tne  great 
Catholic  epistle  of  St.  James  recur  to  my  mind— 
"  Out  of  the  same  mouth  proceedeth  blessing  and 
cursing.  These  things  ought  not  so  to  be.  Does 
a  fountain  send  forth  at  the  same  place  sweet  water 
and  bitter  P"  We  have  been  told  in  the  argament 
of  the  constitutional  rights  of  the  electors.  Their 
rights  are  to  be  protected,  so  far  as  we  by^  oar  ded- 
sions  can  protect  them,  against  undue  influences. 
The  qualified  candidate  also,  against  whom  sncli 
influences  have  been  exerted,  has  a  right  to  be  pro- 
tected a^inst  them  as  fiur  as  the  rules  of  law  will 
admit,  i  believe  that  the  oonclnsion  at  whidi  I 
have  arrived,  after  careful  consideration,  is  in  strid 
conformity  with  the  rules  of  the  common  law,  in 
harmony  with  the  principles  of  oar  free  oonstkn- 
tion,  and  calculatea  to  promote  that  which,  in  the 
preamble  of  the  Act  we'  are  adnunistering,  is  de- 
clsured  to  be  expedient — ^the  freedom  of  Actions; 
for  a  candidate  may  henceforth  hesitate  to  invoke 
to  his  aid  spiritual  influence  and  altar  denundi* 
tions,  if  it  be  decided  that  the  effect  of  introducang 
into  a  contest  such  tremendous  weapons  will  be, 
not  merely  to  cause  the  ultimate  aefeat  of  the 
person  who  resorts  to  them,  but  further,  to  render 
probable  the  success  of  the  candidate  agidnst  whoo 
they  have  been  employed.  For  these  reasons  I  am 
of  opinion  that  botn  the  questions  reserved  should 
be  answered  in  the  affirmative. 

MoKRis,  J. — In  this  case  the  judgment  pro- 
nounced so  well  and  ably  by  my  brother  Lawson 
upon  the  questions  reserved  for  the  determinaticii 
of  the  court  obviously  leaves  to  me  nothing  to  add, 
nor  is  there  anyfJiing  to  alter.  In  fiu^  I  have  but 
to  express  my  concurrence. 

MoNAHAN,C.J. — Iregret  that  Ifeel  obliged  to  dife 
from  my  learned  brethren,  but  in  my  opinion  an  oppo- 
site reply  should  be  returned  to  me  question  sub- 
mitted in  the  present  case  for  our  determinatka 
For  my  part,  I  should  be  disposed  to  answer  is 
effect  that  the  petitioner  should  not  be  seated. 
The  case  is  one  of  serious  difficulty,  and  as  it  has 
required  so  it  has  received  our  calm  and  carefol 
consideration.  I  shall  refer  to  the  facts  in  so  €b- 
as  they  appear  to  me  to  be  material.  Making 
allowance  tor  deaths  and  for  double  entries  on  the 
registry,  the  number  of  electors  found  competent 
to  vote  at  the  election  was  4686.  Of  these,  2823 
voted  for  the  resplendent  and  655  for  the  petitkner, 
leavinjK  1205  voters  unpolled,  and  giving  a  id<9|> 
rity  of  2165  votes  in  &vour  of  the  vespondent  To 
me  it  appears  that  these  fig^ures  have  a  Terj  mate- 
rial bearing  upon  the  question  to  be  resohed. 
According  to  the  statement  next  preasnted  a»d 
let  me  observe  that  I  do  not  deeire  to  qoMttai^f 
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statement  of  fact  reported  in  the  case — it  appears 
that  the  respondent  by  himself,  his  agents,  and  by 
persons  for  whose  acts  as  detailed  he  nad  rendered 
nimself  responsible,  was  gnilty  of  that  which  the 
law  defines  as  undue  influence,  which  was  prac- 
tised upon  the  electors  and  cairied  out  in  pur- 
suance of  some  arrangements  made  previous  to 
the  election,  and  especially  during  the  months  of 
November,  December,  and  January  preceding  the 
election ;  and  therefore,  that  he  ought  not  to  have 
been  elected.  Accepting  the  accuracy  of  that 
statement,  I  have  no  doubt  whatever  that,  so  far 
as  the  respondent  is  concerned,  the  consequent 
decision  by  which  he  is  declared  to  have  been  dis- 
qualified to  be  elected  was  a  correct  and  right  de- 
cision. But  there  remains  the  question,  whether 
the  facts  were  such  as  to  justify  us  in  replying 
upon  the  case  reserved  in  the  manner  stated  by  my 
brother  Lawson,  and  upon  that  question  I  enter- 
tain an  opposite  opinion.  The  case  affirms  that 
certain  prelates,  tneir  numbers  undisclosed,  and 
that  certain  other  members  of  the  Catholic  priest- 
hood, how  many  not  specified,  had  combined  or 
entered  into  an  arrangement  with  the  respondent, 
in  consequence  of  which  undue  influence  was 
exercised,  and  that  the  respondent  being  respon- 
sible could  not  properly  have  been  returned.  And 
accordingly,  as  properly  stated  by  the  case,  the  re- 
spondent was  oisqualified.  But  that  which  ap- 
pears to  me  the  most  material  is  the  statement 
that  the  knowledge  of  such  acts  and  especially  of 
such  intimidation  and  undue  influence  had  become 
generally  known  to  and  among  the  great  bodj  of 
uie  electors  throughout  the  county,  and  especially 
amongst  those  who  afterwards  vot-ed  for  the  re- 
spondent. Now  what  is  found  by  the  case  is  the 
fact  that  undue  influence  existed,  and  was  known 
to  have  existed ;  but  not  so  that  the  electors  had 
become  aware  that,  as  the  consequence  of  its  exer- 
cise, the  candidate  was  disqualified.  [His  Lord- 
ship read  paragraphs  8  and  9  of  the  case.]  What 
number  oi  electors  were  compelled  to  vote  for  the 
respondent,  or  voted  for  him,  having  promised 
their  sufirages  to  the  petitioner,  what  proportion 
or  how  many  of  them  became  aware  of  the  acts 
which  disqualified  the  respondent,  we  find  xm- 
■  specified.  [His  Lordship  read  paragraphs  10  and 
11  of  the  case.]  We  find  that  the  notice  relied 
upon  was  not  duly  served  at  all  the  polling  booths ; 
there  was  one  exception,  for,  owing  to  a  mistake  of 
an  agent  of  the  petitioner,  it  appears  that  at  one 
of  the  booths  the  notice  was  not  served  until  after 
the  votes  had  been  recorded,  and  that  is  of  no 
avail.  However,  it  is  found  that,  with  this  excep- 
tion, copies  of  the  notice  were  served  at  each 
booth,  so  far  as  was  allowed,  upon  some  of  the 
electors  previous  to  their  voting,  such  personal 
services  not  amounting  in  the  aggregate  to  more 
than  a  few  hundreds — whether  two,  three,  or  five 
hundred  is  not  specified,  nor  can  I  determine. 
How  many  services  were  attempted  but  frustrated, 
even  an  approximate  number,  is  not  specified, 
neither  have  we  any  means  of  ascertaimng.  In 
conclusion,  the  learned  judge  who  tried  the  peti- 
tion correctly  states  the  questions  arising.  [His 
Xjordship  read  paragraphs  14  and  15.]  It  has  been 
contended,  on  the  part  of  the  respondent,  that,  not- 
withstanding that  he  was  found  disqualified  the 
votes  recorded  for  him  were  not  thrown  away  in 
the  sense  of  the  reservation.  Now,  were  the 
electors  fixed  with  notice  of  the  respondent's 
disqualification  P     From  the  case,  as  presented, 


I  infer  that  the  learned  judge  who  heard  the 
petition  has  not,  as  a  fact,  found,  nor  has  he 
stated  to  us  that  the  existence  of  the  respondent's 
disqualification  was  brought  home  to  tne  actual 
knowledge  of  any  number  of  electors.  We  have 
it  that  a  few  hundreds  were  served  with  a  certain 
notice ;  we  are  told  that  there  was  a  general  know- 
ledge throughout  the  county  amongst  the  electors 
of  acts  that  would  constitute  a  disqualification ; 
but  it  is  not  found  as  a  fact  that  those  whom  now 
it  is  intended  to  disfranchise  for  the  purpose  of  the 
late  election  had  actual  knowledge  of  the  existence, 
as  a  matter  of  fact,  of  such  disqualification.  There 
being  no  finding  that  the  fact  of  disqualification 
was  known  to  the  body  of  the  electors,  are  we  to 
draw  an  inference  that  in  point  of  fact  it  was 
known  to  them  P  I  should  have  some  hesitation  in 
saying  that  it  ever  was  intended  that,  presiding 
and  dealing  with  this  case  under  the  £]lections 
Petitions'  Act,  we  could  draw  inferences  of  fact. 
That  which  we  are  to  determine  is — what  is  the 
law  that  should  govern  a  given  state  of  facts. 
Were  this  case  being  tried  with  the  assistance  of 
a  juiy,  it  would  be  one  question  whether  there 
was  evidence  enough  to  go  to  them  of  knowledge, 
on  the  part  of  the  great  body  of  the  electors,  that 
the  respondent  was  de  facto  disqualified  so  as  to 
reduce  the  respondent's  large  m^ority  of  2165, 
and  to  seat  the  petitioner.  We  are  placed  here 
instead  of  a  jury,  and  assuming,  as  I  do,  that  we 
are  bound  to  reply  as  best  we  can,  the  question 
is  this :  Upon  the  state  of  facts  given  should  we 
come  to  tne  conclusion  that  a  number  of  votes 
were  disqualified  sufficient'  to  reduce  the  respon- 
dent's majority  so  far  as  to  justify  us  in  declaring 
the  petitioner  entitled  to  be  elected  P  Let  us  then 
consider  the' facts  so  found.  It  is  found  in  fact 
that,  through  the  county,  the  conmiission  of  the 
acts  which  amount  to  undue  influence  was  known 
to  the  general  body  of  the  electors ;  it  is  not  found 
in  fact  now  many  of  the  electors  knew  of  the  com- 
mission of  those  acts,  or  that  they  amounted  to  a 
disqualification.  In  my  opinion,  in  order  bo  justify 
us  in  reducing  the  respondent's  majority,  it  should 
be  found  how  many  voters  knew  both  the  fact  of 
the  commission  of  undue  influence  and  its  conse- 
quence as  a  disq[ualification.  Did  the  course  taken 
at  the  trial  admit  of  a  scrutiny,  it  would  be  neces- 
sary, in  order  that  the  votes  should  be  struck  off 
the  poll,  to  prove  that  notice  was  given  to  a  cer- 
tain number  of  -  the  voters.  ■  In  some  of  the  recent 
cases,  in  which  the  question  arose  before  com- 
mittees of  the  House  of  Common,  the  course  pur- 
sued was,  if  objection  were  taken  to  a  particular 
voter,  his  name  was  struck  off*  the  poll  on  proof  of 
service  of  the  notice  upon  him ;  a  similar  ruling 
was  applied  to  others  ;  and  so  the  votes  were  re- 
duced until  the  petitioner  was  left  in  a  clear 
majority.  But  here,  there  was  no  attempt  at  any- 
thing of  that  description ;  and  there  is  no  finding 
to  enable  us  now  to  strike  off*  any  one  or  any 
number  of  the  respondent's  votes,  so  as  to  leave 
his  opponent  in  the  majority.  Even  supposing 
for  a  moment  that  knowledge  of  the  facts  could  be 
established  as  a^inst  a  number  of  those  electors 
by  reason  of  their  having  seen  the  notices  in  the 
halls  of  the  polling  places,  nay,  even  were  they 
aware  that  tne  clergymen  acted  as  has  been  al- 
leged in  this  case,  would  it  be  possible  fairly  to  infer 
as  a  matter  of  fatct,  and  not  as  a  mere  legal  pre- 
sumption, that  these  country  people  knew  that 
the  respondent's  status  was  destroyed,  and  that  he 
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was  disqualified  for  election  ?    Anyone  who  knows 
the  class  of  voters  in  those  country  districts  must 
be  aware  that  a  great  many  are  illiterate,  that  a 
great  many,  as  found  by  the  case  itself,  speak  only 
the  Irish  tongue.    They  know  that  the  Catholic 
priest  exercises  considerable  influence,  and  that  it 
18  not  illegal  to  exercise  that  influence;  for  the 
Catholic  priest  has  as  much  as  any  elector  in  the 
community,  a  constitutional  right  to  exercise  his 
legitimate  influence.    If,   indeed,  clergymen  will 
act  as  by  the  findings  in  this  case  they  are  stated 
to  have  acted,  the  same  law  applies  to  them  as  to 
others,  and  such  acts  would  amount  to  the  offence 
of  using  undue  influence,  for  the  purpose  of  pro- 
curing the  return  of  the  candidate  whom  they  sup- 
ported.   But    it  is   a    wholly  diflerent  thing  to 
ascribe  to  the  electors  a  knowledge  of  the  illegality 
of  the  acts  exercised,  and  of  their  effect  to  vitiate 
the  election.    To  all  it  is  a  very  difficult  matter 
to  know  with  anything  like  certainty  where  fair 
influence  ends,  and  where  undue  influence  bes^ins ; 
and  though  I  am  satisfied  that  as  a  matter  off  act, 
a  ffreat  number  of  the  electors  were  aware  of  the 
influence  practised  by  the  priesthood,  I  do  not 
believe,  and  cannot  persuade  my  own  mind  that, 
as  a  matter  of  fact,  they  knew  that  influence  was 
such  as  to  be  illegal  and  to  vitiate  the  election. 
As  to  the  question  of  legal  presumption,  I  do  not 
think    that    the    maxim,   i^narantia  juris    haud 
excusatt  applies  exactly  as  it  has  been  laid  down 
by  my  brother  Lawson.     If  a  person  is  accused  of 
a  crime,  he  cannot  himself  be  excused  by  his  ignor- 
ance of  the  law  which  rendered  tj;ie  particular  act 
illegal ;  but  I  am  unaware  that  it  has  ever  been 
decided    that  a  third    person,   no   party  to    the 
illegal  act,  is  to  be  presumed  to  know  that  the  act 
is  illegal,  or  that  oeiug  so  it  would  involve  the 
effect  sought  to  be  attached  to  the  commission  of 
the  offence  here  in  Question.    Now,  by  sect.  26 
of  the  statute  we  are  aoministering,  we  are  directed 
to  have  regard  to  the  law  as  laid  down  in  decisions 
pronounced  by  committees  of  the  House  of  Com- 
mons, and,  should  that  course  prove  inadequate, 
we  are  then  to  resort  to  the  law  as  dispensed  in 
analogous  cases  by  the   ordinary  tribunals.    It 
happens  that  the  cases  before  committees,  which  in 
respect  of  time  and  circumstance  invite  attention, 
are  but  few  in  number.    The  second  Horsham  and 
second  Cheltenhain  cases  appear  to  have  been  de- 
cided contemporaneously.     In  the  former  it  was 
proved  that  the  elected  candidate  had  been  guilty 
of  treating ;  notice  had  been  given  to  each  elector ; 
and  the  committee,  holding  that  the  election  was 
at  his  peril,  seated  his  adversary.     But  in  the 
latter  the  committee  refused  to  act  upon  the  sup- 
position of  knowledge  of  guilt,  and  there,  although 
notice  had  been  ^ven  and  the  candidate  was  de- 
clared disqualified,  they  ordered  a  new  election. 
In  the   Tavistock  case  subsequently  it  had  been 
publicly  intimated  that  the  candidate  had  not  the 
necessaiy  qualification ;  he  came  forward  and  made 
a  solemn  declaration  that  he  possessed  the  neces- 
sary qualification;   yet,  although  no  actual  per- 
sonal   service    of   notice    that  he  was    disquali- 
fied had  been  proved,  his  opponent  was  seated. 
I  confess   that    I    cannot   understand    the    pro- 
priety   of    that   decision.      Later    occurred    the 
CUtheroe  case.    It  there  appearing  that  the  suc- 
cessful  candidate    had    been   guilty    of  bribery 
at  a  former  election,  the  question  arose  whether 
that  fact  and  notice  of  it  jziven  should  vitiate  his 
preaent  election  and  entitle  his  antagonist  to  be 


seated.  The  committee  unanimously  held  that 
the  defeated  candidate  should  not  be  seated,  and 
they  merely  held  the  election  void.  On  that 
petition  it  was  resolved — "  That  from  the  proceed- 
ings before  the  committee  they  think  it  right  to 
draw  the  attention  of  the  House  to  the  nnsads- 
factory  state  of  the  law  with  regard  to  the  effect 
of  a  notice  to  electors,  in  the  case  of  a  candidate  who 
is  returned  by  a  majority  of  votes.  By  the  com- 
mon law  the  principle  seems  to  be  firmlj  established, 
that  when  a  candidate  is  in  point  of  feet  disoualified 
at  the  time  of  an  election,  all  votes  given  tor  him, 
with  knowledge  of  the  fact  upon  which  snch  dis- 
qualification is  founded,  must  be  thrown  away. 
This  knowledge  may  be  established  either  by  dis- 
tinct notice  or  by  notoriety,  and  it  will  in  all  cases 
be  inferred  that  when  the  voter  is  aware  of  the 
facts  he  is  aware  of  the  legal  deduction  from  those 
facts,  however  intricate  and  doubtful  such  deduo* 
tion  may  be.  It  is  obvious  that  on  these  princi- 
ples it  may  be  contended  that  in  all  cases  without 
exception,  where  notice  of  disqualification  is  served 
on  a  sufficient  number  of  voters  of  the  majority, 
and  where  the  fact  of  such  disqualification  existii^ 
at  the  time  of  the  election  is  subsequently  esta- 
blished, the  candidate  who  was  in  a  minority  on 
the  poll  is  entitled  to  the  seat,  and  some  cases 
before  election  committees  appear  to  have  been 
decided  on  principles  which  lead  directly  to  this 
conclusion.  On  the  other  hand,  other  cases  pdnt 
to  the  conclusion  that  to  give  effect  to  the 
notice  the  disqualification  must  be  founded  on 
some  ppecific  and  definite  fact  existing  and 
established  at  the  time  of  polling,  so  as  to  lead 
to  the  fiair  inference  of  wilful  perverseness  on  the 
part  of  the  electors  voting  for  the  disqualified 
persons."  And  here  I  mav  be  permitted  to  ex- 
press that,  as  the  Act  under  which  we  sit  will 
expire  at  the  end  of  the  present  Parliament  unless 
renewed  by  the  Legislature,  I  do  sincerely  hope 
that  the  report  of  the  committee  in  the  CUiheroe 
case  will  be  taken  into  consideration,  and  that 
some  enactment  may  be  passed  declaring  a  rak 
fixed  and  definite  to  be  administered  in  cases  of 
this  description.  The  ClWieroe  is  the  last  case  in 
which  the  question  arose,  but  it  certainly  is  not 
conclusive.  Yet  it  is  a  circumstance  not  unworthy 
of  consideration  that,  from  the  period  of  that 
report  up  to  the  time  of  the  passing  of  the  statute 
under  which  we  are  now  proceeding,  there  is  not  a 
single  instance  to  be  found  in  which  a  committee 
of  the  House  of  Commons  in  cases  of  treating^ 
bribery,  or  undue  influence,  have  done  more  than 
unseat  the  sitting  member — in  none  have  they 
seated  the  unsuccessful  candidate.  Bat  failing  to 
discover  any  settled  principle  or  assured  role  in 
the  conflicting  decisions  of  the  Parliamentary  com- 
mittees, I  am  Dound  as  best  I  can  to  ascertain  and 
apply  the  rule  of  the  common  law  adapted  to  this 
case.  But  in  the  common  law  again  changes  from 
day  to  day  are  brought  to  pass  by  the  adjudica- 
tions  of  competent  tribunals,  and  neither  does  it 
supply  a  sufficing  substitute  for  a  determinate 
statutory  enactment.  Nevertheless,  if  I  too  am  to 
adopt  the  common  law,  I  confess  that  for  my  part 
I  am  unable  in  principle  to  distinguish  this  case 
from  that  of  Reg.  v.  Tlie  Mayor  of  Tewkeshury,if}udtL 
was  decided  so  recently  as  1868,  a  case  whidi  has 
never  been  questioned.  There  Blizard,  one  of  the 
candidates  for  the  office  of  town  conndlkr  in  a 
borough,  was  elected,  notwithstanding  thai*  buB- 
much  as  he  was  mayor  and  acted  aa  ratainu^g 
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officer,  he  was  incapable  of  being  elected.    Tha 
question  arose  whether  another  candidate  should 
be  declared  elected.     It  appears  that  on  the  morn- 
ing of  the  election  notices  stating  that  Blizard  was 
so  disqualified,  and  that  votes  for  him  would  be 
thrown  away,  were  served  upon  the  deputy  mayor 
and  his  assessors,  and  posted  on  the  town  hall, 
public   market-place,  and  in    other    conspicuous 
places.     Others  were  carried  on  boards  tnrough 
the  public  streets,  or  distributed  at  various  shops 
and  houses  throughout  the  borough.    Blackbui*n, 
J.,  says :  "  There  were  five  candidates,  and  four 
vacancies  in  the  office  of  town  councillor.  Amongst 
the  candidates  were  one  Blizard,  who  was    the 
mayor,  and  Moore.      Blizard,   as  mayor  of  the 
borough,  was  the  returning  officer,  and,  as  such, 
presided  at  the  election.    It  is  quite  clear,  on  the 
authority  of   Eeg,   v.    Owetie,    that  a  returning 
officer  cannot  return  himself,  and  consequently 
Blizard  was  disqualified,  and  therefore  could  not 
be  elected,  although  he  had  an  actual  majority  of 
votes;  and  in  Reg,  v.  Blizard  we  granted  a  quo 
warranto  to   oust  him.     The    question    now    is 
whether  Moore,  who  had  the  smallest  number  of 
votes,  has  been  elected.    The'  candidate  for  the 
office  of  town  councillor  is  duly  elected  if  he  has  an 
actual  majority  of  valid  votes.    This  was  decided 
in  Rex  v.  Hawkins,  and  it  was  also  decided  that  if 
an  elector,  having  notice  of  the  disqualification  of 
a  candidate,  chooses  to  vote  for  that  candidate,  it 
is   the  same  thing  as  if  he  did  not  vote  at  all. 
From  the  illustrations  in  the  cases  it  is  plain  that, 
if  an  elector  knows  as  a  fact  that  the  candidate  for 
whom  he  is  a}x)ut  to  vote  is  disqualified  and  yet 
persists  in  voting  for  him,  the  elector's  vote  is  as 
utterly  thrown  away  as  if  he  had  voted  for  a  dead 
person  or  for  the  Man  in  the  Moon.  Does  it  appear 
in  this  case  that  those  who  voted  for  Blizard  with- 
out knowing  of  his  disqualification  were  a  smaller 
number  than  those  who  voted  for  Moore?     K 
it  does,    Moore  is  entitled  to  be  declared  duly 
elected ;    if  it    does    not,    then    the    election  is 
void.      It     is,    therefore,    necessary     to     decide 
whether    the  mere  knowledge  of   the  fact  that 
Blizard  was    the    mayor    and    returning    officer 
must    be    taken    to    involve    knowledge    of   his 
being  disqualified  for  election.   Every  elector  in  the 
borough  must  have  known  that  Blizard  was  the 
mayor,  and  every  elector  who  saw  him  presiding 
at  the  election  must  have  known  as  a  fact  that  he 
was  the  retuminff  officer,  and  every  elector  who 
was  a  lawyer  and  had  read  the  case  of  Reg.Y.  Owens, 
would  know  that  he  was  disqualified.     From  the 
knowledj^e  of  the  fact  that  Blizard  was  mayor  and 
returning  officer,  was  every  elector  bound  to  know, ' 
as  matter  of  law,  that  he  was  disqualified  P  1  agree 
that  ignorance  of  the  law  does  not  excuse.    But  I 
think  that  in  Martindcde  v.  Falkner,  Maule,  J., 
correctly  explains   the  rule  of  law.     He  says : — 
.  **  There  is   no  presumption  in  this  country  that 
every  person  knows  the  law ;  it  would  be  contrary 
to  conunon  sense  and  reason  if  it  were  so."    In 
Jones  V.  Randall,  Dunning,  arguendo,  says  : — "  The 
laws  of  this  country  are  clear,  evident,  and  certain ; 
all  the  judges  know  the  laws,  and,  knowing  them, 
administer  justice  with  uprightness  and  integrity." 
But  Lord  Mansfield,  in  delivering  the  judgment  of 
-  the  court,  says : — "  As  to  the  certainty  of  &w  men- 
tioned by  Mr.  Dunning,  it  would  be  very  hard 
apon  the  Profession  if  the  law  was  so  certain  that 
everybody  knew  it ;  the  misfortune  is,  that  it  is  so 
imcertain  that  it  costs  much  money  to  know  what 


it  is  even  in  the  last  resort."    It  was  a  necessary 
ground  of  decision,  in  that  case,  that  a  party  may 
be  ignorant  of  the  law.  The  rule  is,  that  iterance 
of  the  law  shall  not  excuse  a  man,  or  relieve  him 
from    the   consequence,  or   from  liability  upon  a 
contract.    There  are  many  cases  where  the  giving 
up  a  doubtful  point  of  law  has  been  held  to  be  a 
good  consideration  for  a  promise  to  pay  money. 
Numerous  other  instances  might  be  cited  to  show 
that  there  may  be  such  a  thing  as  a  doubtful  point 
of  law.     If  there  were  not,  there  would  be  no  need 
of  courts  of  appeal,  the  existence  of  which  shows 
that  judges  may  be   ignorant  of  the  law.    That 
being  so,  it  would  be  too  much  to  hold  that  ordinary 
people  are  bound  to  know  in  what  particular  court 
such  and  such  a  practice  does  or  aoes  not  prevail. 
I  take  this  to  be  tne  rule  of  law  applicable  to  this 
case.    And,  accordingly,  it  was  in  that  case  held 
that,  although  the  electors  had  knowledge  of  the 
facts  which  created  the  disqualification,  there  was 
no  inference  of  law  that  they  knew  that  these  facts 
amounted   to   a  disqualification.     I    regret    very 
much  that  in  this  case  my  opinion  difiers  from  that 
of  the  other  members  of  the  court,  and  it  may  be 
that  I  have  come  to  a  wrong  conclusion ;  but,  in 
my  own  mind,  I  am  satisfied  that,  as  a  matter  of 
fact,  the  respondent's  majority  did  not  know,  at 
the  time  they  were  voting,  that  they  were  voting 
for  a  disqualified  candidate.     I  am  of  opinion  that 
there  was  not  sufficient  evidence  that  the  notice 
was  known  to  a  majority  of    the    electors    who 
polled — for  there  is  no  mode  of  taking  any  distinc- 
tion between  the  entire  number  ana  the  number 
who  voted  for  the  respondent.    The  case,  if  it  does 
anything,  disqualifies  every  man  who  gave  his  vote, 
to  the  number  of  2823.    I  cannot  come  to  the  con- 
clusion that  all  these  voters,  many  of  whom — I  do 
not  know  how  many — did  not  speak  English,  and 
several  of  whom,  I  am  satisfied — but  there  is  no 
finding  on  the  matter — were  not  at  all  in  the  town 
of  Galway  during  the  election  proceedings,  were 
aware  of  the  legaJ  disqualification  of  the  candidate 
for  whom  the  majority  voted.    And  I^  may  add 
that  it  is  stated  in  the  case  that  there  were  eight 
polling  places ;  and  the  county  is  a  very  extensive 
one.    It  seems  to  me  it  would  be  going  a  long  way 
in  this  case,  the  first  of  its  kind,  to  make  a  pre- 
cedent such  as  will  be  made  by  the  present  decision, 
upon  the  idea  that  the  legal  disqualification  was 
generally  known,  without  a  finding  and  without 
any  means  of  ascertaining  to  how  many  it  was 
known.    That  conclusion  strikes  off  the  poll  the 
2823  who  voted  for  the  respondent.    In  the  pro- 
priety of  that  conclusion    I  cannot  concur,  and 
neither,  upon  the  facts  stated,  can  I  declare  that 
the    petitioner   is    entitled   to  be  seated.     I   am 
decidedly  of  opinion    that  he  is  not.    That  the 
respondent  was  properly  unseated,  I  entertain  no 
doubt  upon  the  facts  reported ;  but  my  opinion  is 
that  the  electors  had  not  sufficient  notice  of  his 
disqualification.    The  judgment  of  the  court,  how- 
ever, will  be  that  the  electors  who  constituted  the 
majority  of  the  respondent  were  fixed  with  suffi- 
cient knowledge  of  the  respondent's  disqualitica- 
Inon;  and,  there  being  no  disc^ualification  on  his 
part,  that  the  petitioner  is  entitled  to  be  elected 
for  the  county. 

Keogh,  J. — It  now  becomes  my  duty  to  express 
my  opinion  on  this  case — the  first  time  I  have 
done  80  since  the  questions  involved  came  before 
me.  I  gave  no  opinion  upon  the  matter  in  the 
coort   at    Oalway,    though   there    the  questions 
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were  most  ably  argaed  by  connsel,  and  especially 
so,  there  as  here,  by  the  junior  counsel  for  the 
respondent,  Mr.  Mac  Dermot.  I  have  not  given 
any  opinion  upon  the  questions  since,  but  I  liave 
heard  and  concur  in  the  judgment  deUvered  by 
my  brother  Lawson,  and  in  a  grave  constitutionaa 

Suestion,  such  as  this  undoubtedly  is,  involving 
le  knowledge  not  only  of  the  law,  but  of  the 
history  and  constitution  of  England,  unfettered  by 
small  legal  technicalities,  I  with  confidence  rest 
myjudj^ent  on  that  which  my  brother  Lawson 
has  dehvered,  supported  and  sustained  as  it  is  by 
that  of  my  brotner  Morris.  I  regret  that  there 
should  be  any  division  of  opinion  in  the  court,  but 
I  cannot  discern  this  momentous  case  by  the  lights 
or  authorities  which  mj  Lord  Chief  Justice  has 
brought  to  bear  upon  it;  and  I  rejoice  that  the 
conclusion  at  which  the  court  has  arrived  is 
fortified  by  the  authority  of  that  great  jurist  and 
magistrate.  Lord  Denman,  Cmef  Jnistice  of 
England,  who,  when  he  believed  that  the  liberties 
of  nis  country  were  in  danger,  knew  how  to  use 
words  fit  for  the  occasion  and  calculated  to  arrest 
the  attention  of  the  people  of  England.  I  stated, 
in  the  case  submitted  to  this  court,  and  for  the 
purpose  of  the  questions  I  reserved,  that  the 
electors  of  the  county  of  Gralway  had  been  intimi- 
dated by  threats  and  denunciations  of  temporal 
injury  and  of  spiritual  punishment.  I  stated 
that  in  the  case  which  now  rests  before  us.  I 
now,  sitting  on  this  bench,  which  I  am  warned 
that  I  occupy  at  the  will  and  in  subordina- 
tion to  powers  other  than  my  Sovereign,  here 
declare  that  I  have  been  obliged  to  consider  this 
case  and  to  deliver  this  judgment,  namely,  that 
Capt.  William  Le  Peer  Trench  is  entitled  to  be 
declared  the  representative  of  the  county  of 
Galway, — under  many  terrible  threats  and  denun- 
ciations, public  and  private. 

Order  accordingly,  adptdging  in  the  aMrmative 
on  the  questions  reserved,  respectivehf. 

Agent  for  the  petitioner,  /.  B.  Goncannon, 
Agent  for  the  respondent,  T.  Higgins, 


COUBT  OF    COKKON    PLEAS. 

Reported  by  H.  H.  Uocuirq,  H.  F.  Poolst,  and  B.  A. 
KiMOLAKS,  Esqra.,  Barristera-at-Law. 


June  4-,  5,  and  6,  and  July  5, 1872. 
Winch  v.  Consbryators  op  Thames. 

Negligence — Towing    paih — Taking    toU—LiahilUy 

to  repair. 

The  defendants  were  incorporated  under  private  Acts 
of  Parliament  for  the  purpose  of  maintaining  and 
protecting  the  navigaiion  of  the  river  Tham>es, 
They  had  power  to  acqui/re,  for  the  public  use, 
the  towing  paihs  along  the  river,  and  also  to 
maintain  and  repair  the  same.  In  the  exercise 
of  their  powers,  tfiey  had  provided  a  towing -palh 
for  the  use  of  the  public,  tliey  invited  the  public  to 
use  it,  and  took  toll,  as  tney  were  aiUhorised 
to  do  by  their  Acts,  for  the  use  of  it. 

Held,  that  the  defendants  were  bound  to  take  reason' 
able  care  thai  the  towing  path  was  in  a  reasonably 
fit  condition  to  be  used  as  a  towing  path,  and  thai 
an  action  lay  against  them  for  neglecting  this  duty, 
whereby  tlie  horses  of  the  plaintiff,  who  was  laW' 
fully  using  the  towing  paih  with  his  horses,  atid 
lead  paid  them  toll  in  respect  thereof,  fell  into  the 
river  and  were  drowned. 


This  was  an  action  to  Tecover  damages  in  respect 
of  three  horses  which  sUpped  into  the  river 
Thames  and  were  drowned  while  touring  &  ^^f^r^ 
up  the  river.  It  was  contended  by  the  plaintiff 
that  the  accident  happened  owing  to  the  rotten 
state  of  the  banks  of  the  river  at  a  part  where 
the  towing-path  ran  close  to  the  water's  edge. 

The  defendants  were  a  corporation  constituted  by 
29  &  30  Vict  c.  89  for  the  purpose  of  maintain- 
ing  and  protecting  the  navigation  of  the  part  of 
the  river  Thames  where  the  accident  happened. 
The  plaintiff  had  paid  the  defendants  toll  for  the 
use  of  the  towing-path  with  his  horses. 

At  the  trial,  l^fore  Cockbum,  CJ.,  at  the 
spring  assizes  at  Kingston,  it  was  urged  by  the 
defendants  its  a  matter  of  law  that  they  were  not 
bound  to  repair  and  maintain  the  towing  path,  so 
as  to  be  responsible  to  the  plaintiff  for  a  loss  sus- 
tained by  him  through  a  de&ult  on  their  part  to 
perform  this  duty. 

The  learned  judge  left  the  questions  of  fact  to 
the  jury,  who  found  for  the  plaintiff,  that  the  tow- 
ing path  and  banks  were  not  in  a  proper  oonditaoD 
restively  to  the  purpose  and  proper  use  of  them  ai 
a  towing  path ;  that  this  was  the  cause  of  the  acci- 
dent to  tne  pkuntiflTs  horses,  and  that  there  mi 
no  neglect  in  the  navigation  dT  the  bai^  or  in  the 
management  of  the  horses.  They  assessed  the 
damages  at  1001.,  whereupon  a  verdict  for  the 
plaintiff  for  that  amount  was  entered,  leave  heii^ 
reserved  to  the  defendants  to  move  to  have  thn 
verdict  set  aside,  and  a  nonsuit  or  verdict  for  the 
defendants  entered,  if  the  court  should  be  of 
opinion  that  the  defendants  were  under  no  legil 
hability  to  repair  and  maintain  the  towing  pauL 
A  rule  having  been  obtained  accordingly. 

Denman,  Q.C.  and  Madeod  showed  cause. 

Hawkins,  Q.C.  and  Joijce  supported  the  rule. 

The  arguments  sufficiently  appear  in  the  judg- 
ment, ^^^y  turned  for  the  most  part  on  tbt 
provisions  oi  the  Acts  under  which  the  defendants 
were  incorporated. 

Cur.  ado  vyii, 

July  5. — BoviLL,  C.  J.,  delivered  the  judgment 
of  the  court,  (BoviU,  C.  J.,  Byles  and  Brett,  JJ.)— 
The  defendants  in  this  action  were  charged  wA 
negligence  in  the  management  and  control  of  i 
portion  of  the  banks  and  towing  paths  of  the  rinr 
Thames,  and  in  not  keeping  and  Tnaintaining 
them  in  a  reasonably  safe  and  proper  oonditioB 
for  the  purpose  of  towing  barges,  whereby  certun 
horKes  of  the  plaintiff  employed  upon  tlie  towmc 
path  in  towing  a  barge  and  for  the  use  of  whidi 
towing  path  toll  had  been  paid  to  the  defeodantB, 
fell  into  the  river  and  were  drowned.  The  princi- 
pal question  of  law  which  arose  at  the  trial  and 
was  reserved  for  the  consideration  of  the  oomti 
was,  whether,  under  the  Acts  of  Parliament  which 
regulate  the  upper  navigation  or  by  force  of  those 
Acts  and  the  application  of  the  common  law,  the 
defendants  were  under  any  legal  liability  widi 
respect  to  the  maintenance  and  repairs  of  the 
towing  path  on  the  river  bank.  The  defendants 
are  a  corporation  constituted  for  the  purposes  tk 
the  upper  navigation  of  the  Thames  by  the  Thames 
Navigation  Act  1866,  having  been  originaUy  ii- 
corporated  for  other  purposes  by  the  Huudmb 
Conservancy  Act  1857.  By  the  Act  of  1866> 
20,  the  previous  Acts  relating  to  the  upper  — 
tion  were  to  remain  in  foroe  and  to  be  ooutn 
if  the  present  body  of  consenraton  had 
named  therein  instead  of   Uie  former 
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sioners,  and  it  therefore  becomes  necessary  to 
examine  the  provisions  and  the  language  of  the 
earlier  statutes.  The  first  statute  which  appoint- 
ed Commissioners,  the  24  Greo.  2,  c.  8,  in  the 
preamble  refers  to  abuses  by  the  owners  of  the 
Uywmg  paths  and  other  passages  on  the  banks  of 
the  nver.  Sect.  2  gives  powers  to  the  commis- 
sioners to  settle  amongst  other  things  the  rates  to 
be  taken  bj  the  tenants  or  occupiers  of  the  towing 
paihs,  locks,  Sfc,  and  to  regulate  the  towing  paths, 
Sfc,  for  the  benefit  and  safety  of  the  navigation, 
making  compensation  to  owners  or  occupiers  of 
mills  or  lands,  and  they  were  also  .to  give  such 
reparation,  satisfactions  and  damages  to  persons 
grieved  as  to  them  should  seem  meet,  but  with  an 
express  proviso  by  sect.  3  that  they  should  not 
change  the  towing  paths  or  landing  places  without 
consent  of  the  land  owners.  The  4tn  section  pro- 
vided for  the  mode  of  proceeding  by  the  com- 
missioners in  making  orders.  By  sect.  8  power 
was  given  to  the  commissioners  tp  view  the  towing 
paths,  8fc,,  to  inquire  into  their  state  and  condition 
and  to  make  orders  thereupon,  giving  notice  to  the 
persons  concerned  of  their  intended  orders.  Sect.  9 
imposed  a  penalty  on  persons  disobeying  the 
orders  of  the  commissioners,  and  by  sec.  11  parties 
aggrieved  by  any  such  orders  mignt  within  eight 
months  appeal  against  them  to  the  Judges  of 
Assize  or  of  Nisi  Prius  in  Middlesex.  The  next 
Act  was  the  11  Geo.  3,  c.  45,  the  title  of  which 
was  for  improving  and  completing  the  navigation, 
and  it  refers  to  the  abuses  cmd  exactioyis  of  the 
owners  of  several  towing  paths  and  other  passages 
on  the  banks  of  the  river  and  of  the  locks,  &c. ;  it 
also  refers  to  an  estimate  which  bad  been  made  of 
the  expense  of  (inter  cdia)  embanking  divers  parts 
of  the  river,  and  for  purchasing  land  for  the 
making  of  towing  paths  in  ^order  to  complete  the 
navigation ;  and  by  sect.  7  power  is  given  to  the 
commissioners  to  purchase  and  make  towing  patbs, 
Ac.,  for  towing  with  horses  or  otherwise ;  to  settle 
the  rates  to  be  taken  for  the  use  of  the  towing  paths, 
§fc,,  by  the  tenants  or  occupiers  of  the  same,  and 
they  were  to  have  regard  (amongst  other  things) 
to  the  expense  of  repairing  and  supporting  the 
iowing  paths,  Sfc,  and  to  make  orders  as  to  the 
towing  paths,  &c.,  making  satisfaction  to  the 
owners  of  mills  and  lands,  and  giving  reparation, 
satisfaction,  and  damages  to  parties  aggrieved  in 
the  same  terms  as  in  the  former  Act.  dj  sect.  19 
they  had  power  to  view  the  towing  paths,  Ac.,  and 
the  state,  condition,  reparation,  and  circumstances 
thereof,  and  to  make  orders  as  in  the  previous 
statute,  giving  notice  of  their  intention  to  do  so 
to  the  persons  concerned,  and  by  sects.  28, 29,  and  31, 
the  commissioners  acquired  compulsory  powers  to 
purchase  property  necessary  for  the  purposes  of 
the  Act,  subject  to  certain  consents  m  tne  cases 
specially  mentioned  in  sects.  31  and  33,  and  such 
purchases  by  sect.  28  might  be  made  in  considera- 
tion of  a  sum  in  gross  or  of  an  annual  rent  to  be 
secured  as  mentioned  in  the  Act,  and  the  contracts, 
conveyances  and  assurances  were  to  be  enrolled 
with  the  clerk  of  the  peace.  The  commissioners 
had  very  large  powers  conferred  upon  them  for 
reffnlatine  not  only  the  navigation  but  also  the 
toUs  and  lock  dues  as  well  as  the  rates  for  carriage 
of  goods  and  hire  of  horses  upon  the  river,  and 
they  were  invested  with  authority  to  determine  all 
oonrplaints  subject  to  appeal.  It  also  appears  from 
the  i4ith  section,  as  well  as  from  the  7th  section,  that 
in  some  places  there  were  at  that  time  no  horse  tow- 


ing paths,  and  that  the  towing  had  there  been 
done  by  men,  but  that  the  extension  of  the  horse 
towing  path  was  then  contemplated.  There  are 
powers  given  to  the  commissioners  to  borrow 
money  on  the  security  of  the  tolls,  and  by  sect.  55 
there  is  a  general  power  to  appeal  to  the  q^uarter 
sessions  against  any  orders  of  the  commissioners. 
The  next  Act  which  is  material  is  the  28  Geo.  3 
c.  51.  The  preamble  refers  to  money  having  been 
raised  and  expended  in  making  horse  towing  paths, 
Ac.,  and  by  sect.  2  the  tolls  and  moneys  to  be  raised 
or  paid  under  that  Act  or  the  former  Acts  and  the 
property  in  the  lands  and  works  erected  or  pur- 
chased oy  the  commissioners  were  vested  in  them, 
and  they  were  empowered  to  sue  and  prosecute  for 
injnnr  to  any  of  the  towing  paths,  <b;.,  by  virtue  of 
the  Acts,  purchased,  rented,  hired,  or  used  for  the 
benefit  of  the  navigation.  By  sect.  5  they  had 
further  borrowing  powers  conferred  upon  them, 
and  by  sect.  6  it  is  enacted  that  for  providing  a 
fund  for  securing  the  money  borrowed  with 
interest  and  for  repairing  and  mmntaining  the. 
navigcUion  the  commissioners  shall  have  full  power 
to  settle  and  direct  the  taking  of  such  tolls  and 
rates  as  they  shall  think  necessary  within  certain 
limits  for  barges  and  also  for  horses  used  in  tow- 
ing/or the  use  of  (inter  alia)  the  towing  paths  and 
ways  then  or  to  be  thereafter  made,  purchased,  or 
hired  by  the  commissioners  on  the  navigation. 
The  commissioners  by  sect.  18  had  power  to  make 
bye-laws  as  to  the  rates  for  towing,  for  the  use  of 
any  towing  paths  and  for  carrying  or  repairing 
and  regulating  the  navigation  subject  to  the 
general  power  of  appeal  given  by  sect.  24.  By  the 
35  Geo.  3.  c.  106,  s.  18,  further  powers  were  given 
to  five  of  the  committee  to  survey  and  view  the 
river  and  to  hear  and  examine  evidence  as  to  the 
state  and  condition  of  the  navigation  and  the  wants 
of  repairs,  amendments,  alterations  and  improve- 
ments therein  and  to  inake  reports  to  the  geperal 
meetings  of  the  commissioners  of  all  alterations, 
improvements,  repairs,  and  other  works  which 
they  should  think  needful  or  proper  to  be  done  at 
any  place  or  places  for  the  benefit  and  improve- 
ment of  the  navigation,  and  to  cause  estimates  to 
be  made  of  the  expense  of  doing  such  works ;  and 
when  the  commissioners  ordered  any  works,  the 
committee  of  five  of  them  might  take  on  them- 
selves the  management,  direction,  and  execution  of 
them,  and  give  orders  to  the  surveyors  and  others 
to  proceed  m  the  execution  of  such  works,  and  the 
expenses  after  having  been  reported  and  allowed 
by  a  general  meeting  of  the  commissioners  were 
to  be  paid  out  of  the  moneys  raised  under  the  Acts. 
By  sect.  22  the  commissioners  were  to  make  satis- 
faction to  parties  aggrieved,  damaged,  or  ii\jured 
by  the  works,  and  wiUi  a  power  of  appeal  as  there 
provided.  The  23rd  section  authorised  the  purchas- 
ing and  making  by  the  commissioners  of  &  free  con^ 
tinned  uninterrupted  and  public  horse  towing  path 
throughout  the  whole  of  the  navigation  without 
mterruption  or  impediment;  the  commissioners 
making  compensation  for  the  lands  taken,  and  for 
all  losses  ana  dami^es  by  reason  of  the  taking  of 
lands  or  grounds  for  making  a  towing  path,  way, 
or  road  for  the  use  of  the  navigation. .  The  next 
and  last  Act  was  that  by  which  tne  powers,  rights 
and  duties  of  the  commissioners  were  transferred 
to  the  present  defendants,  viz :  The  Thames  Navi- 
gation Act,  18d6.  The  title  of  that  Act  is  for  vest- 
mg  in  the  Conservators  of  the  river  Thames  the 
conservancy  of  the  upper  part  of  the  river,  and 
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some  of  the  objects  for  which  the  defendants  were 
thereby  incorporated  as  mentioned  in  the  pream- 
ble were,  "  Tne  preservation  and  improvement  of 
the  streams,  bed  and  banks  of  the  upper  part  of 
the  Thames  as  a  matter  of  ^reat  local  and  public 
importance."  The  Act  recites  that  the  locks  and 
works  under  the  previous  control  of  the  com- 
missioners were  in  a  very  bad  and  dangerous 
condition,  and  that  their  mcome  had  long  been 
insufficient  to  deftly  the  necessary  expenses  of  the 
repair  and  maintenance  of  the  locks  aiid  works,  and 
that  considerable  debts  had  been  incurred  by  the 
former  commissioners.  By  sections  25,  26  and  30 
the  powers,  authorities,  rights  and  interests, 
duties  and  obligations  of  the  former  commissioners 
were  transferred  to  the  defendants.  As  to  certain 
locks,  dams  and  weirs  existing  on  the  navigation 
before  the  passing  of  the  Act  of  1866,  the  owners 
of  them  were  entitled  to  take  toll  and  were  bound 
to  repair  them,  but  by  this  Act  the  traffic  was 
relieved  from  the  tolls  payable  to  these  private 
owners,  the  property  in  these  locks,  dams  and  weirs 
was  transferred  to  and  vested  in  the  defendants, 
and  the  obligation  to  maintain  and  repair  them  was 
by  express  words  imposed  upon  the  defendants. 
By  sect.  55  the  defendants  were  authorised  to  take 
tolls  and  charges  for  the  navigation,  and  under 
sect.  70  to  borrow  money  on  the  security  of  the 
tolls,  and  their  funds  were  to  be  applied  by  the 
defendants  under  sect.  88  (1)  inter  alia  in  defraying 
the  expenses  of  the  repair  and  maintenance  of  tlie 
works  vested  in,  or  acquired,  or  constructed  by 
them  by  or  under  that  Act,  and  (6)  in  carrying  into 
execution  the  purposes  of  that  Act.  There  are  no 
words  directly  imposing  the  obligation  to  repair 
the  banks  and  towmg  paths  upon  the  defendants, 
as  is  the  case  with  respect  to  the  locks,  dams  and 
weirs  by  the  43rd  section,  but  then  the  towing  paths 
and.  the  right  to  take  tolls  for  passing  along  them 
are  not  absolutely  transferred  to  the  defendants  in 
the  same  manner  as  the  locks,  dams  and  weirs, 
so  that  there  was  no  necessity  for  any  such  ex- 
press enactment  with  respect  to  the  towing  paths, 
and  the  powers,  rights,  duties,  obhgation  and 
liability  of  the  defend£uits  with  respect  to  the 
towing  paths  and  banks  must  be  ascertained  by 
reference  to  the  provisions  of  the  former  Acts  as 
well  as  to  the  general  scope  and  language  of  this 
Act.  It  appears  from  the  earlier  Acts  already  men- 
tioned that  originally  there  were  oioners  and  by 
subsequent  Acts  tenants  or  occupiers  of  towing 
paths  who  took  toll  for  horses  passmg  along  them, 
and  that  sv^h  persons  were  hound  to  keep  the  towing 
paths  in  repair,  and  by  those  statutes  the  com- 
missioners had  extensive  powers  of  supervision 
and  control  over  the  towing  paths,  and  power  to 
make  orders  respecting  them,  and  to  regulate  the 
toll  to  be  taken  by  the  persons  entitled  to  take  it. 
They  subseauently  acquired  power  to  purchase 
and  take  lanas  compulsorily,  and  to  execute  works 
for  the  purposes  of  the  navigation,  and  by  the  Act 
of  the  28  Ureo.  3,  c.  51,  sect.  6,  were  authorised 
themselves  to  talce  tolls  for  (amongst  other  things) 
the  towing  paths  purchased  or  hired  by  them,  and 
there  are  similar  expressions  in  the  next  section 
as  to  towing  paths  purchased  or  hired  by  the 
commissioners.  By  the  later  Act  of  the  35  Geo.  3, 
c.  106,  sects.  18  and  23,  they  obtained  power  to 
execute  any  works  or  repairs  that  they  thought 
needful  or  proper,  and  to  pay  for  them  out  of  the 
rates  and  tolls,  and  also  to  make  and  establish  a 
coDt'maed  horse  towing  path  throughout  the  navi- 


gation, and  to  purchase  land  for  that  pnpose.  And 
by  the  last  Act  of  1866  the  present  defendants  are 
authorised  to  take  the  toUs,  and  by  sect.  88  are 
bound  to  apply  their  funds,  first,  in  defiraying  the 
expenses  of  the  repair  and  maintenance  of  the 
works  vested  in,  acquired,  or  constracted  by  them 
under  that  Act,  and  secondly,  in  carrying  into 
execution  the  purposes  of  that  Act  which,  as  it 
incorporates,  necessarily  includes,  the  purposes 
of  the  former  Acts.  Those  purposes,  as  stated  in 
the  preamble  of  the  last  Act,  as  well  as  in  the 
former  Acts,  are  the  preservation,  repair,  main- 
tenance and  improvement  of  the  navisation,  and 
which  would  we  think  include  the  oanks  and 
towing  paths.  The  defendants  in  pursuance  of 
the  powers  vested  in  them,  made  arransemente 
in  1866  to  secure  the  use  of  the  towing  patn  at  the 
place  in  question  for  the  purpose  of  the  naviga- 
tion, and  it  was  agreed  on  the  argument  tint 
the  defendants  under  that  arrangement  now  pay 
an  annual  rent  per  rod  to  the  owner  of  the  soil 
of  the  towing  path  and  take  an  agf^r^ate  toll 
in  one  sum  at  Teddington  Lock  for  the  use  of  the 
entire  navigation  and  towing  pcUihs,  and  it  is  to  be 
taken  as  a  tact  that  the  defenaants  have  undar  the 
provisions  of  the  statute  acquired  and  have  the  use 
of  the  whole  of  the  towing  paths  along  the  river, 
and  the  right  to  take  toll  in  respect  of  the  use  of 
them  as  well  as  for  the  use  of  the  navigadoD 
generally.  Somewhat  similar  Acts  of  Parliament 
were  under  consideration  in  the  case  of  Badger  v. 
The  South  Yorkshire  and  Bi/ver  Dunn  Companji 
(1  El.  &  El.  349),  and  the  Navigation  Compaoj 
there,  as  in  this  case,  appeared  to  have  paid  an 
annual  sum  to  the  owner  of  the  towing  path  in 
order  to  secure  the  use  of  it  for  the  public.  It  was 
considered  by  the  Court  of  Exchequer  that  the 
company  had  thereby  acquired  the  soil  in  the  tow- 
ing path,  but  this  decision  was  afterwards  reversed 
by  the  Exchequer  Chamber,  and  that  court  decided 
that  the  company  had  acauired  only  an  easement 
over  the  towmg  path  sucn  as  was  necessary  for 
the  purposes  of  the  imdertaking,  and  that  the 
arrangement  for  the  payment  of  an  annual  sum 
was  a  purchase  within  the  meaning  of  the  statutes. 
The  Court  of  Exchequer  Chamber  also  laid  down 
that  generally  speaking  in  the  absence  of  express 
words  the  courts  were  not  inclined  to  infer  that 
statutes  of  this  kind  gave  more  than  such  an  use 
of  the  soil  as  was  necessary  for  the  purposes  of  the 
navigation,  and  a  similar  view  was  taken  by  the 
Court  of  Exchequer  in  the  case  of  Strctcey  v.  NeUom 
(12  M.  &  W.)  with  respect  to  commissioners  of 
sewers.  It  is  quite  true  that  the  arrangement  in 
the  present  case  between  the  commissioners  and 
the  owner  of  the  towing  path  was  by  parol  CRily, 
but  the  owner  of  the  land  letting  the  right  to  use 
the  towing  path  and  receiving  a  rent  for  it  most 
be  taken  to  know  the  powers  of  the  conservators 
and  to  have  assented  that  they  might  do  that 
which  was  necessary  to  enable  the  public  to  have 
and  ei^oy  the  use  of  the  towing  paths,  includix^ 
the  power  to  repair  them,  upon  the  same  princt{de 
that  when  the  use  of  a  thing  is  granted  every- 
thing is  granted  by  which  the  grantee  may  have 
and  enjoy  such  use  (Pomfret  v.  Bicroft  1  Wms. 
Saund.  322),  and  with  respect  to  a  question  wluch 
was  raised  as  t#  what  is  to  be  deemed  the  towiqg 
path,  it  seems  to  us  that  it  is  impceaihle  to  ooni&De 
it  to  the  mere  beaten  track  which  is  described  to 
have  been  made  principally  by  sing^  han» 
towing  down  stream,  for  in  towing  up  nbnuBL  tbt 
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horses  cannot  always  be  in  a  direct  line,  and  there 
must  be  space  for  them  as  well  as  for  the  driver  and 
for  the  proper  use  of  the  tow  line,  and  we  think 
the  towing  path  mnst  be  taken  to  include  so  much 
of  the  bank  as  is  necessary  and  proper  for  the 
purposes  of  towing  barges,  and  is  reasonably  and 
properly  used  as  such,  and  which  in  this  case 
would  mclude  that  part  of  the  bank  which  gave 
way.    The  defendants  having  acquired  the  towing 
path  in  the  manner  before  mentioned  for  the  use 
of  the  public  subject  to  the  payment  by  the  public 
of  the  toll  to  them,  they  invited  the  public  to  use 
the  towing  paths  and  to  pay  them  the  tolls.    Thej 
have  also  employed  their  superintendent  and  their 
engineer  from  time  to  time  to  inspect  and  report 
on  the  banks  and  towing  paths,  and  it  was  proved 
to  be  part  of  the  duties  of  the  engineer  to  see  if 
the  banks  were  being  washed  away.    The  plaintiff 
in  this  case  was  lawfully  using  the  towing  path 
with  his  horses  in  towing  a  barge  for  which  the 
proper  toll  had  been  paid  to  the  defendants  and  for 
the  purpose  of  the  navigation.    It  was  alleged  by 
the^  plaintiff  that  the  towing  path  was  in  an  un- 
safe and  dangerous  state  and  that  in  consequence 
his  horses  fell  into  the  river  and  were  drowned; 
whilst  the  defendants  alleged  that  the  bank  was 
in  a  safe  and  proper  condition  and  that  the  acci- 
dent arose  from  the  sole  fault  of  the  driver  of  the 
horses  or  of  the  man  who  had  charge  of  the  barge. 
No  question  was  raised  (indeed  upon  ^he  evidence 
there  was  no  ground  for  contending)  that  if  the 
bank  was  in  a  dangerous  state  and  it  was  the 
defendants'  duty  *to  maintain  it,  they  had  been 
guilty  of  negligence  in  that  respect.    The  case 
having  been  left  to  the  jury,  they  found  that  the 
towing  path  and  banks  were  not  in  a  proper  con- 
dition relatively  to  the  purpose  and  proper  use  of 
them  as  a  towing  path ;  that  this  was  the  cause  of 
the  accident  to  the  plaintiff*s  horses ;    and  that 
there  was  no  neglect  in  the  navigation  of  the 
bar^  or  in  the  management  of  the  horses.    The 
verdict  was  thereupon  entered  for  the  plaintiff  for 
lOOZ.,  the  value  of  the  horses,  subject  to  the  point, 
which  was  reserved,  as  to  the  liability  of  the  defen- 
dants in  point  of  law,  and  this  question  was  to  be 
raised  without  reference  to  the  particular  form  of 
the  pleadings.    A  rule  was  accordingly  obtained  by 
the  defendants  to  enter  the  verdict  m  their  favour, 
and  upon  the  argument  the  plaintiff  contended 
that  the  case  fell  within  the  principle  which  was 
established  by  the  case  of  tne  Mersey  Docks  v. 
Oibhs  (L.  Eep.  1  Eng.  &  Ir.  App.  93).  In  that  case  it 
was  laid  down  that  the  general  rule  of  construc- 
tion of  statutes  like  the  present  was  that,  in  the 
absence  of  something  to  show  a  contrary  intention, 
the  Legislature  intends  that  the  body  created  by 
the  statutes  shall  have  the  same  duties,  and  that 
its  funds  shall  be  subject  to  the  same  liabilities,  as 
the  general  law  would  impose  upon  a    private 
person  having  and  exercising  the  same  rights,  and 
that  the  trustees  in  that  case  were  bound  to  take 
reasonable  care  that  their  works  were  in  such  a 
state   that  the  public  might  use  them  without 
danger.    In  the  case  of  NichoU  v.  Allen  (1  B.  &  S. 
916  and  in  error  934)  it  was  held  that  a  person 
being  authorised  to  make  a  bridge  and  to  taice  toll 
npon  it  was  liable  to  repair  it,  upon  the  principle 
that  taking  the  benefit  of  the  tolls  he  must  bear 
the  burthen  of  the  repairs,  and  it  was  considered 
that  the  statutes  in  that  case  contemplated  that 
both  the  tolls  and  the  liability  to  repair  should  go 
together.    This  was  also  in  accordance  with  the 
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decision  in  the  earlier  case  of  The  Mayor  of  Lyme 
Reqis  V.  Henhy  in  the  House  of  Lords  (reported  in 
1  fiing.  N.  C.  222  &  2  CI.  &  Fin.  331).  and  was 
confirmed  by  the  case  of  Famahy  v.  The  Lancaster 
Canal  Company  (11  Ad.  &  El.  230)  and  the  decision 
of  the  House  of  Lords  in  the  Mersey  Dock  case. 
Upon  the  true  construction  of  the  statutes  in  this 
case,  construed  according  to  the  rule  laid  down  in 
the  cases  cited,  we  are  of  opinion  that  the  defen- 
dants had  power  to  maintain  and  repair  the  tow- 
ing paths ;  they  had  provided  that  towing  path 
under  the  Acts  of  Parliament  for  the  use  of  the 
public ;  they  invited  the  public  to  use  it ;  and  they 
took  a  toll  as  they  are  authorised  to  do  for  the  use 
of  it,  and  it  appears  to  us  therefore  that  they  were 
bound  to  take  reasonable  care  that  the  towing 
path  was  in  a  reasonably  fit  condition  to  be  used 
as  a  towing  path,  and  that  the  present  case  does 
fall  within  the  principle  of  the  decision  in  The. 
Mersey  Docks  v.  Gihos  and  the  other  cases  to 
which  we  have  referred,  and  must  be  governed  by 
them.  It  is  also  to  be  observed  that  after  having 
acquired  the  right  to  use  the  towing  path  from 
the  owner  of  the  soil,  and  having  the  power  them- 
selves to  repair  and  maintain  it,  it  would  be  very 
strange  if  tney  were  at;  liberty  to  make  orders 
upon  the  owners  to  do  the  repairs  whilst  they 
received  the  toll  from  the  public.  It  was  con- 
tended for  the  defendants  that  there  was  no  public 
right  of  towing  on  the  banks  of  the  river,  and  the 
case  of  Bell  v.  Herbei-t  (2  T.  R.  253)  wns  relied  upon 
by  the  defendants  in  support  of  this  view,  but  that 
case  only  decided  that  there  was  no  such  right 
merely  at  common  law,  and  the  decision  in  fact 
affirmed  that  there  may  be  and  in  fact  is,  on  most 
navigable  rivers  such  a  public  right  by  custom, 
and  that  slight  evidence  of  usage  would  generally 
be  sufficient  to  support  it  on  the  ground  of  the 
pubhc  convenience.  We  see  no  objection  to  a 
dedication  of  a  way  to  the  public  for  such  a  limited 
purpose  and  in  Bex  v.  Tlie  Severn  and  Wye 
Navigation  (2  B.  &  A.  648)  Holroyd  and  Bayley, 
JJ.  both  laid  it  down,  and  we  think  correctly, 
that  a  towing  path  may  be  a  highway  to  be  used 
only  for  the  purpose  of  towing  barges  or  vessels. 
It  was  further  contended  that  if  a  public  right  of 
way  existed  for  the  purpose  of  towing,  that  the 
parish  alone  had  the  power,  and  were  liable  to  the 
duty  of  repairing  it,  but  we  can  find  no  sufficient 
grounds  in  fact  or  law  under  the  circumstances  of 
this  case,  and  upon  the  proper  construction  of 
these  statutes,  ror  supporting  that  contention; 
nor  is  this  case  like  some  which  were  suggested, 
such  as  that  of  a  road  washed  away  by  the  sea, 
where  no  person  or  bod)r  may  be  liable  to  repair 
or  restore  it.  The  authorities  to  which  we  have 
already  referred  seem  effectually  to  dispose  of  this 
point.  It  was  further  contended  that  if  there  was 
a  public  right  of  towing  upon  the  river  banks,  and 
the  defen&nts  were  bound  to  repair  them,  the 
only  remedy  for  breach  of  that  duty  was  by  indict- 
ment, and  that  no  action  could  be  maintained  by 
an  individual ;  but  if  the  duty  of  keeping  the  tow- 
ing paths  and  banks'  in  repair  be  imposed  upon 
the  aefendants,  and  they  have  neglected  that  duty, 
we  are  at  a  loss  to  understand  upon  what  principle 
it  can  be  said  that  a  person  wno  has  sustainea  a 
particular  injury  from  such  neglect,  and  which  is 
not  common  to  the  public  at  Targe,  is  precluded 
from  maintaining  an  action  to  recover  damages 
for  the  injury  which  he  has  thus  individually  sus- 
tained.   The  cases  before  referred  to  are  direct 
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authorities  in  favoor  of  the  plaintiff  upon  this  point 
also.  It  was  further  contended  that  the  defen- 
dants did  not  collect  the  tolls  for  their  own  advan- 
tage, but  merely  as  trustees  for  the  benefit  of  the 
piiblic ;  but  in  the  Mersey  Dock  case  that  circum- 
stance was  held  not  to  make  any  difference  in 
principle  with  respect  to  the  liability  in  such  cases, 
and  all  the  grounds  upon  which  it  was  sought  to 
distinguish  tne  case  from  the  previous  cases  have 
in  our  judgment  entirelv  failed.  Some  questions 
were  raised  as  to  the  sufficiency  of  the  declaration, 
and  which  are  material  only  for  the  purpose  of  the 
demurrers,  but  as  the  defendants  denied  their 
liability  altogether  under  any  form  of  declaration 
it  was  arranged  that  the  plaintiff  should  be  at 
liberty  to  make  any  such  amendments  as  he 
might  be  advised  consistently  with  the  fajds  of 
the  case  and  the  finding  of  the  Jury,  and  whicn 
he  is  still  at  liberty  to  make  if  he  thinks  fit. 
Our  decision  upon  the  main  point  in  the  case  is 
in  favour  of  the  plaintiff,  and  the  rule  obtained 
by  the  defendants  to  enter  the  verdict  for  them 
under  the  leave  reserved  at  the  trial  will  there- 
fore be  discharged,  and  judgment  will  be  entered 
for  the  plaintiff  on  the  demurrers,  upon  the 
present  or  the  amended  form  of  the  declaration, 
at  the  option  of  the  plaintiff.  The  remaining 
point  argued  before  us  was  that  the  verdict  was 
against  the  weight  of  the  evidence,  and  that  there 
ought  to  be  a  new  trial  on  that  ground.  Upon 
reading  the  notes  of  the  evidence  we  have  not 
been  able  to  satisfy  ourselves  that  the  verdict  is 
so  clearly  against  the  weight  of  evidence  that  it 
ought  to  be  set  aside,  but  at  the  same  time  the 
Lord  Chief  Justice  before  whom  the  case  was 
tried  has  certified  to  us  that  he  is  dissatisfied 
with  the  verdict,  and  under  any  other  circum- 
stances than  those  which  have  occurred  we  should 
almost  certainly  have  thought  it  i*ight  in  defer- 
ence to  such  an  opinion,  that  the  case  should 
undergo  farther  investigation  before  another  jury. 
But  it  must  be  remembered  that  this  was  a  second 
verdict  obtained  by  the  plaintiff,  and  after  the 
first  verdict  in  his  favour  had  been  set  aside ;  the 
questions  left  to  the  jury  were  peculiarly  matters 
within  their  province,  the  evidence  upon  them 
was  contradictory,  and  two  special  juries  having, 
after  the  summing  up  of  the  presiding  judge, 
found  their  verdict  upon  all  the  points  submit- 
ted to  them  in  favor  of  the  plaintiff,  and  as  we 
see  little  or  no  probability  that  another  jury 
would  be  likely  to  come  to  a  different  conclusion 
upon  a  third  trial,  wo  think  we  ought  not  to 
send  the  case  down  for  trial  again,  and  that  the 
rule  so  far  as  it  relates  to  a  new  tidal  should  also 
be  discharged. 

Bule   discharged. 

Attorneys  for  plaintiff,  Wilhinson  and  Rmolett. 
Attorney  for  defendants,  Hall  for  Freer  and  Co. 


Tuesday,  June  4, 1872. 
Power  v,  Wigmore. 

Metropolitan  Building  Act  (18  ^  19  Vict.  c.  122) — 
Surveyor's  fees — Inspecting  arches  or  stone  floors 
— Power  for  justice  to  state  case. 

The  Metropolitan  Bidlding  Act  (18  ^  19  Vict.  c.  122, 
8.  49)  enacts  there  shaU  be  paid  to  the  district 
su/rveyors  in  respect  of  the  several  matters  in  the 
second  schedule  the  fees  therein  specified,  or  such 


other  fees  as  may  from  time  to  time  be  direded  hf 
the  Metropolitan  Board  of  Works,  but  one  /ae 
only  shall  be  chargeaMe  with  reaped  to  any  suck 
works  done  in,  to,  or  upon  any  building  as  are  ti»- 
duded  vn  one  notice.  The  second  schedule,  as  fat 
a>s  is  material,  is  as  follows :  *'  Fees  far  addi' 
tions  or  alterations.  For  inspecting  the  ca-ches  or 
stone  floors  over  or  under  puhUe  ways,  10»." 

The  106th  section  provides  that  for  every  ease,  e»- 
cept  in  reepect  of  fees  of  a  district  surveyor  t» 
which  jv/risdiction  is  hereinbefore  given  to  a  jus- 
tice  of  the  peace,  if  either  party  is  dissatiifiei 
wUh  the  determination  of  the  justice  so  convid' 
ing,  sy^h  party  may  appeal  to  any  of  the  Superior 
Courts  of  Common  Law  aJt  Westminster. 

The  appellant  having  received  notice  from  the  f»- 
sponaent  of  his  intention  to  buHd  fifty-two  artkes, 
inspected  and  m^asu/red  them  on  several  occcuumt. 
The  arches  were  built  on  a  vacant  space  of  ground 
under  what  was  and  is  a  public  highway,  ami 
were  built  on  the  four  sides  of  a  parcMetogram. 

The  appellant  claimed  26Z.,  beir^g  10«.  per  arek, 
while  the  respondent  refused  to  pay  more  ihan  lOt. 
altogether. 

Upon  appeal  to  the  alderman,  he  was  of  opiniom 
that  iQs.  was  all  thai  the  ap^^eUant  was  entided 
to,  hut  stated  a  case  for  the  opinion  of  the  Court  ^ 
Common  Pleas. 

It  was  objected  on  the  part  of  (he  respondent  (hat 
the  alderman  had  no  power  to  state  a  ease,  width 
was  taken  away  by  the  106<A  section  of  the 
Metropolitan  Building  Act : 

Held,  that  the  appellant  was  entitled  to  a  fee  of  l(k 
for  every  building ;  and  that  the  alderman  mwd 
say  how  many  buildings  there  were : 

Hela,  also,  that  the  power  of  the  alderman  to  state  a 
case  under  20  ^  21  Vict.  c.  43,  was  not  taken  awaif 
by  the  106th  section  of  the  Metropolitan  Building 
Act. 

Case  stated  under  20  &  21  Vict.  c.  43. 

1.  Upon  hearing  of  a  summons  obtained  by  the 
appellant  against  the  respondent  under  sects.  2o, 
31,  49,  51,  and  schedule  2  of  the  Metropolitaa 
Building  Act  (18  &  19  Vict.  c.  122),  whereby  the 
respondent  was  summoned  for  that  on  the  26th 
July  1870,  certain  arches  under  the  public  way, 
situate  in  Newgate  Market  and  within  the  limits 
of  the  Metropohtan  Building  Act  1855,  and  within 
the  district  of  the  southern  division  of  the  City  of 
London,  of  which  the  appellant  was  district  sur- 
veyor under  the  said  Act,  were  completed,  and 
that  at  the  expiration  of  fourteen  days  after  sudi 
completion  on  the  10th  Aug.  1870,  the  appellani 
became  entitled  to  receive  from  the  respondent,  ss 
the  builder  employed  in  erecting  such  arches,  the 
amount  of  fees  due  to  him,  specified  in  the  second 
schedule  of  the  Act,  to  wit,  251.  10».,  and  that  on 
the  29th  Aug.  1870,  the  appellants  caused  a  proper 
bin  specifying  the  amount  of  such  fees  to  be  sent 
to  the  respondent  in  a  registered  letter,  but  the 
respondent  had,  contrary  to  the  form  of  the  statute, 
refused  to  pay  the  same.  The  respondent  was 
ordered  to  pay  to  the  appellant  the  som  of  10«.  and 
costs. 

2.  The  following  facts  were  proved  and  admitted 
by  both  parties. 

3.  (1.)  The  appellant  was  and  still  is  the  Dis- 
trict Surveyor  for  the  Southern  Division  o£  the 
city  of  London,  and  his  district  IndndfiB  the  old 
Newgate  Market. 

(2.)  On  8th  June  1870  he  recmved  a  notice  ftom 
the  respondent  that  he  intended  to  build  60^f4mo 
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arches  under  a  public  highway  in  old  Newgate 
Market. 

(3)  The  appellant  went  to  the  place  described 
on  12th  June,  and  measured  and  surveyed  the 
place  where  these  arches  were  intended  to  be  built. 

(4)  About  ten  or  twelve  days  afterwards  he 
foun4  one  or  two  of  the  arches  completed, 

(5)  By  26th  July  fifty-one  of  the  arches  were 
completed,  and  in  the  time  between  12th  July  and 
26th  July  he  was  obliged  to  go,  and  went  fifteen,  or 
sixteen  times  to  inspect  them  while  they  were  in 
progress. 

(6)  In  the  discharge  of  his  duties  under  the 
above  mentioned  statutes  he  was  obliged  to  mea- 
sure the  said  arches  from  time  to  time  to  see  that 
the  walls  were  of  a  proper  thickness,  and  that  the 
arches  were  of  a  proper  width  and  span,  and  con- 
structed in  accoroance  with  the  statute. 

(7)  The  archetf  varied  in  size,  and  he  was  there- 
fore obliged  to  measure  and  examine  every  one  of 
them  separately. 

(8)  They  were  not  arches  attached  to  houses, 
but  were  built  on  a  vacant  piece  of  ground,  under 
what  was,  and  is  a  public  highway.  The  arches 
were  built  on  the  four  sides  of  a  parallelogram. 

(9)  Each  arch  or  vault  was  separated  by  a  pier 
in  brickwork  and  open  in  front,  and  there  was  no 
internal  communication  or  mode  of  access  what- 
ever from  one  vault  to  another. 

4.  On  the  part  of  the  appellant  it  was  contended 
that  each  arch  was  a  separate  structure,  and  that 
he  was  entitled  to  a  fee  of  108.  for  each,  amount- 
ing in  the  whole  to  a  sum  of  25L  108. 

5.  On  the  part  of  the  respondent  it  was  con- 
tended that  the  words  in  the  schedule  "for  in- 
specting the  arches  or  stone  floors  over  or  under 
public  ways,  lOa.,"  meant  that  the  appellant  was 
only  entitled  to  one  sum  of  10«.  for  inspecting  any 
number  of  arches  under  or  over  any  pubUc  way, 
and  that  no  greater  fee  could  be  demanded.  It 
was  also  contended  on  the  part  of  respondent  that 
under  the  106th  section  of  the  Act  the  decision  of 
the  justices  is  final,  and  that  no  appeal  can  be 
made. 

6.  The  ma^strate  being  of  opinion  that  the  con- 
tention of  the  respondent  was  correct,  and  that 
the  appellant  was  only  entitled  to  a  sum  of  lO^., 
gave  nis  determination  against  the  larger  claim  of 
the  appellant.  The  question  of  law  upon  which 
this  case  is  stated  for  the  opinion  of  the  court  is, 
first,  whether  the  justices  have  any  power  under 
the  106th  section  to  state  a  case  when  the  subject 
matter  of  dispute  is  in  respect  of  district  surveyor's 
fees;  and  secondly,  whether,  under  the  circum- 
stances above  stated,  the  appellant  is  entitled  to 
any  and  what  larger  fee  than  the  fee  of  10^. 

o.  If  the  court  should  be  of  opinion  that  an  ap- 
peal can  be  made,  and  Alt  the  appellant  is  only 
entitled  to  the  fee  of  lO^.,  then  our  determination 
is  to  stand. 

9.  If  the  court  should  be  of  opinion  that  the 
appellant  is  entitled  to  a  larger  sum,  the  case  to 
be  remitted  to  the  justices  with  the  opinion  of  the 
court  thereon,  or  to  make  such  other  order  as  to 
the  court  shall  seem  fit. 

Geary,  for  the  appeUant. — The  Metropolitan 
Building  Act  renders  it  compulsory  on  the  district 
surveyor  to  inspect  all  buildings  within  his  dis- 
trict, for  the  purpose  of  ascertaining  whether  the 
dimensions  and  requirements  of  Uie  Act  have 
been  carried  out.  The  25th  section  enacts 
what  are  to  be  tho  span  and  thickness  of  the 


arches.  He  is  entitled  to  a  fee  of  10«.  for 
inspecting  the  arches  or  stone  floors  over  or 
under  any  public  way,  but  the  Act  says  that  one 
fee  only  shall  be  chargeable  with  respect  to 
any  sucn  works  done  in,  to,  or  upon  any  build- 
ing, as  are  in  pursuance  of  the  provisions  in- 
cluded in  one  notice.  This  clearly  means  that  he 
is  entitled  to  one  fee  of  lOs.  for  inspecting  each 
arch,  or  else  in  an  extreme  case  tne  surveyor 
might  be  entitled  to  only  one  fee  of  10«.  for  inspect- 
ing all  the  arches  in  London.  The  Act  does  not 
define  the  word  building.  Secondly,  the  magis- 
trate is  not  prevented  by  the  106th  section  from 
stating  a  case  for  the  opinion  of  the  court. 
Under  20  &  21  Vict.  c.  43,  the  106th  section  only 
refers  to  the  powers  of  appeal  of  the  parties  them- 
selves. 

Grove  Chapman  for  the  respondent. — The  sche- 
dule clearly  states  the  sum  to  be  paid  to  the 
surveyor  for  inspecting  the  arches  or  stone 
floors  over  or  under  public  ways  in  10«.  It  is  as 
easy  to  inspect  several  arches  as  one,  and  in  the 
case  of  some  hundreds  of  contiguous  arches  the 
costs  would  be  very  heavy  if  10«.  was  to  be  paid 
for  each  arch.  The  decision  of  the  alderman  was 
conclusive  in  this  case,  and  the  case  having  been 
settled  by  him  there  is  an  end  of  it.  The  106th 
section  enacts  that  in  every  case,  except  in  respect 
of  fees  of  a  district  surveyor,  in  which  jurisdiction 
is  hereinbefore  given  to  a  justice  of  tne  peace,  if 
either  party  to  any  such  case  is  dissatisfied  with 
the  determination  of  the  justice  so  convicting  in 
respect  of  any  point  of  law,  or  of  the  admission  or 
rejection  of  any  evidence,  such  party  may,  upon 
giving  notice  within  seven  days  to  the  other  party 
of  his  intention  to  appeal,  appeal  therefrom  to  any 
of  the  Superior  Courts  of  Common  Law  at  West- 
minster, subject  to  this  restriction,  that  no  such 
appeal  shall  be  made  by  any  district  surveyor, 
except  with  the  consent  of  the  justice  before 
whom  the  case  is  tried,  and  that  no  such  appeal 
shall  be  made  by  any  other  party  to  the  case  ex- 
cept upon  giving  such  undertaking  as  the  justice 
thmks  fit. 

Geary  in  reply. 

WiLLES  J. — This  case  was  reserved  for  .  our 
opinion  by  the  alderman  under  the  20  &  21  Vict.  c. 
43.  The  appeal  was  by  his  leave  under  this 
section ;  for  it  is  not  the  sort  of  appeal  which  the 
parties  are  allowed  under  the  106th  section  of  the 
Metropohtan  Building  Act  (18  &  19  Vict.  c.  122). 
That  section  explicitly  gives  jurisdiction  to  the 
justices,  and  justices  alone  in  respect  of  the  fees 

Sayable  to  the  district  surveyor,  wnere  such  juris- 
iction  has  been  given  by  a  former  section  of  the 
Act ;  but  the  fiact  is  that  the  al\^erman  has  power 
to  allow  the  parties  to  appeal,  by  his  stating  a  case 
under  the  20  &  21  Vict.  c.  43,  and  the  two  are  con- 
sistent, for  the  Metropolitan  Building  Act  does 
not  take  away  the  power  the  alderman  possesses 
under  that  Act.  This  appeal,  therefore,  as  far  as 
it  relates  to  a  point  of  law,  comes  before  this  court 
for  our  decision,  and  tho  point  of  law  may  be 
stated  thus :  whether,  if  a  number  of  arches  are  made 
under  a  public  highway,  of  some  miles  in  length, 
or  surrounding  a  square,  whatever  be  the  number 
of  arches  built,  as  long  as  the  arches  are  in  one 
continuous  way,  is  the  surveyor  to  be  satisfied 
with  10«.  P  Under  the  second  schedule  to  the 
Act,  Part  I.,  but  one  fee  is  given.  It  is  obvious 
that  the  alderman  has  decided  the  point  of  law 
against  the  appellant,  for  he  has   adopted   the 
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rule  in  favoor  of  the  respondent,  that  the  Bor- 
yeyor  is  entitled  to  10«.,  and  that  no  greater  fee 
can  l)e  demanded;  the  facts  are  not  found  spe- 
cially, and  as  the  case  has  been  sent  up  in  so  bare 
a  manner,  this  is  all  we  have  to  decide,  viz.,  whe- 
ther under -any  state  of  circumstances,  the  sur- 
veyor is  only  entitled  to  one  fee.  The  49th  sec- 
tion contains  the  whole  thing ;  it  says  there  shall 
be  paid  to  the  district  surveyor,  in  respect  of  the 
several  matters  specified  in  the  first  part  of  the 
second  schedule  hereto,  the  fees  therein  specified,  or 
other  such  fees  not  exceeding  the  amounts  therein 
specified  as  may  from  time  to  time  be  directed  by 
the  Metropolitan  Board  of  Works,  but  one  fee  onlv 
shall  bo  chargeable  with  respect  to  any  such 
works  done  in,  to,  or  upon,  any  building  as  are  in 
pursuance  of  the  provisions  hereinbefore  con- 
tained, included  in  one  notice.  On  construction 
of  this  section  it  would  appear  that  10«.  is  all  that 
is  to  be  paid  for  insoectmg  arches;  but,  on  re- 
ferring to  sects.  24  and  25,  each  arch  is  referred  to 
separately,  and  the  section  is  seen  to  distinguish 
arches  from  works.  If  a  builder  constructed  one 
arch  under  and  one  arch  over  the  same  highway, 
and  the  surveyor  inspected  the  two,  could  it  be 
said  that  entitled  him  only  to  10s.,  or  would  not 
the  more  reasonable  conclusion  to  draw  be, 
that  the  schedule  is  dealing  with  a  genus, 
and  that  the  lOs.  deals  with  each  individual  class  P 
I  think  lOtf.  per  arch  would  be  the  reasonable  in- 
terpretation of  such  a  case.  The  49th  section 
dcus  with  the  payment  to  be  made  in  respect  of 
one  heavy  building,  but  even  then  the  surveyor  may 
charge  10«.  for  arches  under  that  building  by 
virtue  of  that  section.  It  is  necessary  to  inquire 
whether  these  are  arches  belonging  to  one  build- 
ing or  to  several  ?  If  they  are  in  a  direct  line 
joining  one  another,  they  may  be  one  building,  but 
if  houses  which  stapd  upon  them  are  in  a  square, 
then  they  would  be  several  buildings.  These 
illustrations  show  what  we  mean.  It  is  for  the 
alderman  to  determine  how  many  buildings  there 
ought  to  be.  He  has  jurisdiction  alone  over  the 
question  of  fact,  and  the  case  must  be  remitted  to 
the  alderman  for  him  to  say  whether  in  his  opinion 
there  was  one  or  several  buildings.  If  there  are 
several  buildings,  then  the  decision  of -the  alder- 
man was  wrong. 

Keating,  J.,  concurred. 

Case  to  he  remitted  to  the  cddernian  to  say  1u>w 
many  huildiiigs  there  were;  if  more  than 
07ie,  jud<)nventfor  tlie  appellant 

Attorneys  for  the  appellant.  Chapman,  Clarke^ 
and  Turner. 
Attorney  for  the  respondent,  diaries  'Thomus. 


Friday,  June  7,  1872. 
CoKY  V.  The  Churchwardens  op  Greenwich. 

Poor  rate — Occupation — Ratealnlity  of  moorinya — 
Easement — Bed  of  river — Floating  derrick. 

The  Consei'vators  of  the  Thames,  who  are  the  owners 
of  the  soil  and  bed  of  tJie  river,  gave  permission  to 
one  C.  to  lay  down  moorings  in  the  river  for  the 
purpose  of  mooring  a  derrick  coal  hulk,  it  was  ex- 
pressly agreed  between  th&m  thai  if  at  any  time  it 
should  be  found  inexpedient  to  permit  the  moor- 
ings for  the  derrick  to  remain  in  tJiat  position 
assigned  to  U  or  in  any  other,  thai  it  should  at 
once  be  removed. 


The  derrick  was  moored  by  two  single  fluke  anekort, 

and  two  heavy  stones,  which  were  simply  dropped 

into  the  bed  of  the  river,  and  not  fastened  to  ike 

soil  in  any  way. 

Held,  that  the  derrick  was  enjoying  a  mere  eagemetd 

in  her  occupation  of  the  bed  of  the  river. 
Held  also  tliat  there  was  no  occupation  of  ike  soil, 

and  thai  therefore  the  occupier  was  not  rcUeabU, 
Special  case  stated  for  the  opinion  of  the  corurt. 

The  appellant  was  summoned  before  ttie  Green- 
wich police  magistrate  for  tJmt  he  being  possessed 
of  property  within  the  parish  of  Greenwich,  in  the 
county  of  Kent,  rateable  to  the  relief  of  the  poor 
ain  the  said  parish,  and  duly  charged,  rated,  and 
aassessed  in  respect  of  the  nouses,  oaildings,  land, 
tenements,  or  nereditaments,  or  other  property, 
by  law  rateable  to  the  relief  of  the  poor,  had 
neglected  or  refused  to  pay  the  same  to  the  coir 
lector  of  the  rates,  notwithstanding  that  the  same 
had  been  duly  and  respectively  demanded.  The 
appellant  having  duly  appeared  before  a  m^istrate, 
contended  that  ne  was  not  possessed  of  Droperfy, 
and  did  not  occupy  or  possess  houses,  lands,  or 
tenements  chargeable  or  rateable  to  the  relidE  of 
the  poor  within  the  said  parish,  as  alleged  in  the 
said  summons,  and  the  magistrate  having  duly 
considered  the  appellants*  objection  gave  hu 
decision  against  them,  and  in  support  of  the  said 
summons. 

1.  The  following  are  the  facts  of  the  case,  and 
the  question  for  the  opinion  of  the  court  is  as  to 
the  rateability  of  the  appellants  to  the  poor  rate 
for  the  parish  of  Greenwich. 

2.  In  the  rate  made  under  the  local  Acts  reUting 
to  Greenwich,  viz.,  the  4  Greo.  4,  c.  Ixx,  and  the  9 
Geo.  4,  c.  xliii,  the  appellants  are  rated,  and  the 
following  is  a  copy  of  tne  appellant's  rating  in  the 
said  rate-book,  so  far  as  is  material : 


ofe 


s 


Oh 

H 

if 


Cory. 


Cory. 


1^ 


Land 
audcoal 

hulk 
thereon. 


9  a  9 

§9    Mi 
**  9 
_  »<  a 


Derrick 

oual 
haulk. 


,1. 


5  ct*^ 


£600. 


£480. 


3.  The  coal  derrick  mentioned  in  the  list  is 
similar  to  a  very  large  coal  barge,  and  is  about 
250fb.  long  and  90ft.  wide.  It  is  fitted  up  with  the 
necessary  machinery  for  the  purpose  of  unload* 
ing  coal  from  the  colliers  and  reloading  into 
vessels  and  barges  brought  alongside.  No  coals 
are  deposited  or  stored  in  the  derrick. 

4.  The  derrick  is  the  piwerty  of  the  appellant, 
and  rides  afloat  on  the  vver  Thames  within  the 
boundary  of  the  parish  of  Greenwich.  It  has  been 
anchored  at  the  same  place  for  some  years,  but 
daily  changes  its  position  slightly  with  the  ebb 
and  flow  of  the  tide. 

5.  The  derrick  is  retained  at  the  spot  where  she 
floats  in  the  following  way,  i.e.,  by  two  single 
fluke  anchors  on  the  side  nearest  the  shore,  by  two 
stones  on  the  channel  side  and  by  two  stream 
anchors,  one  at  the  head  and  the  other  at  the 
stern ;  the  anchors  and  stones  were  merely  drc^ped 
into  the  river,  no  force  being  used  for  tlie  pnrpoee 
of  fastening  either  anchors  or  stones.  Boon 
dropping  the  stones  a  small  quantity  of  baDast 
was  removed  in  the  bed  of  the  riyer,  so  ftfasl  Iht 
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stones  might  lie  flat  and  securely.  These  stones 
served  only  the  purpose  of  anchors,  and  are  used 
in  this  as  well  as  many  other  instances  on  the 
channel  side  only  for  the  avoidance  of  accidents, 
there  bein^  danger  of  vessels  when  passing  in  mid 
channel  at  low  water  damaging  themselves  against 
anchors,  if  anchors  were  used. 

6.  These  anchors  and  stones  can  be  hauled  on 
board  by  the  machinery  thereon,  and  the  derrick 
moved  to  any  other  part  of  the  river,  and  she  was 
in  fact  formerly  stationed  at  another  part  of  the 
river,  and  wasf  moved  from  thence  to  her  present 
position,  bringing  with  her  her  present  anchor 
and  stones  which  were  dropped  aown  as  stated 
in  the  preceding  paragraph. 

7.  The  soil  and  bed  of  the  river  Thames  are,  by 
the  Thames  Conservancy  Acts  ,rested  in  the  con- 
servators of  the  river,  and  they  have  the  manage- 
ment of  the  river. 

8.  The  derrick  is  stationed  at  the  place  where 
she  now  rides  under  the  following  resolution 
passed  by  the  conservators  on  the  6th  Dec.  1861, 
"Resolved  that  permission  be  given  to  Messrs. 
Cory  and  Sons  to  lay  down  moorings  (at  which 
they  may  place  the  derrick  hulk)  immediately 
opposite  the  sluice  next  eastward  of  Angerstein  s 
wharf.  East  Greenwich,  and  610  feet  from  the 
river  wall  at  the  said  sluice,  the  work  to  be  done 
to  the  satisfaction  of  the  Conservators  of  the  river 
Thames,  and  under  the  inspection  of  the  harbour- 
master, and  to  remain  on  the  following  conditions 
being  agreed  to  and  observed  by  Messrs.  Coi*y, 
viz. :  That  the  accommodation  be  assessed,  and  the 
rent  paid  thereon ;  that  the  hulk  be  not  used  for 
the  purpose  of'  storing  coals ;  that  it  be  for  the 
general  use  of  the  coal  trade,  but  the  cargo  to  or 
mm  the  hulk  be  in  all  cases  towed  by  a  steam  tug 
to  or  from  the  Custom  house,  Lonaon;  that  all 
vessels  leave  the  hulk  immediately  after  being  dis- 
charged ;  and  that  sailing  colliers  when  discharged 
be  towed  away  to  such  parts  of  the  river  as  the 
harbour  master  may  direct ;  and  in  all  other  re- 
spects to  be  worked  to  the  satisfaction  of  the  con- 
servators, under  the  inspection  of  the  harbour 
master,  and  with  the  full  understanding  on  the 
part  of  Messrs.  Cory  that  if  at  any  time  hereafter 
It  shall  be  found  by  the  conservators  inexpedient 
to  permit  moorings  for  the  derrick  hulk  to  remain 
in  that  or  any  other  part  of  the  river,  the  conser- 
vators will,  under  the  powers  vested  in  them  by 
the  9th  section  of  the  Thames  Conservancy  Act, 
cause  the  same  to  be  removed. 

9.  The  rent  paid  bv  the  appellants  to  the  said 
conservators  under  the  document  aforesaid  has 
been  assessed,  and  now  stands  at  the  sum  of  600L 
per  annum. 

10.  Reference  was  made  upon  the  hearing  of  the 
summons  to  the  case  of  Watkins  v.  The  Overseers 
qf  Milton-next'Oravesend  (L.  Rep.  3  Q.  B.  350),  and 
the  learned  magistrate  found  as  a  fact  that  the  ap- 
pellants were  occupiers  of  the  soil  in  the  bed  of  the 
river  on  which  the  moorings  were  placed,  and 
therefore  decided  against  the  present  appellants, 
and  that  they  were  liable  to  be  rated. 

11.  The  appellants  have  given  due  notice  of 
appeal  against  this  decision.  It  is  agreed  that 
neither  party  shall  raise  any  technical  difficulties 
or  objections,  and  that  the  case  shall  be  decided 
upon  the  merits,  the  court  to  be  at  liberty  to  diraw 
any  inferences  of  &kct  if  it  should  think  nt. 

12.  The  question  for  the  opinion  of  the  court  is, 
whether  the  appellants  are  liable  to  be  rated  to  the 


relief  of  the  poor  of  the  parish  of  Greenwich  in 
respect  of  then:  occupation  of  moorings  under  the 
circumstances  stated. 

The  following  were  the  points  relied  on  by  the 
plaintiff  appellant  in  the  argument  of  the  case : 

That  the  rate-book  does  not  show  any  property 
in  respect  of  which  the  appellants  are  liable  to  be 
rated  to  the  relief  of  the  poor ;  that  by  the  rate- 
book it  appears  that  moorings  are  proposed  to 
be  rated,  but  moorings  being  merely  appliances 
for  staying  a  vessel  stem  and  stern  are  not  the 
su]bject  of  a  rate ;  that  by  the  case  it  appears  that 
the  appellants  have  no  legal  interest  or  exclu- 
sive right  in  the  soil  or  bed  of  the  river,  but  only 
a  licence  to  use,  which,  like  an  easement,  is  not  the 
subject  of  a  rate. 

The  respondents  contended  that  under  the 
circumstances  set  forth  in  the  case,  the  appellants 
were  rateable  in  respect  of  the  occupation  by  them 
of  the  soil  of  the  River  Thames  within  the  parish 
of  Greenwich. 

Patchett  for  the  appellant. — The  derrick  was 
capable  at  any  time  of  moving  from  her  moorings, 
and  only  remained  in  her  position  upon  the  suffer- 
ance of  the  Conservators  of  the  Thames.  The 
stones  which  held  her  were  practically  anchors  ; 
they  only  rested  on  the  surface  of  the  soil,  and 
were  used  for  the  purpose  of  avoiding  an  ac- 
cident which  might  have  occurred  if  the  fluke 
of  her  anchors  had  at  low  tide  touched  the 
bottom  of  any  ship  going  up  the  channel  of 
the  river.  When  persons  are  rated  it  is  for  the 
occupation  of  the  land,  and  the  magistrate  must 
find  that  there  was  an  occupation  by  the  appellant 
of  the  bed  of  the  river  before  he  is  liable  to  be 
rated.  The  rule  is  that  there  must  be  a  sufficient 
occupation  for  the  party  occupying  to  maintain 
trespass,  which  the  appellant  could  not  do,  for 
the  permission  granted  to  him  by  the  conservators 
was  to  lay  down  moorings,  not  to  occupy  the  soil. 
Unless  the  casting  of  an  anchor  in  the  bed  of  the 
river  is  a  sufficient  occupation  of  the  soil,  the 
appellant  cannot  be  rated  : 

Orant  v.  The  Local  Board  for  the  District  of  Oxford, 
19  L.  T.  Bep.  N.  S.  378 ;  L.  Rep.  4.  Q.  B.  9  ; 

Forrest  v.  Churchwardens  of  Oreenwich,  8  El.  A  Bl. 
890 ;  27  L.  J.  96,  M.  C. 

Barrow  for  the  respondent. — The  question  is, 
whether  the  mooring  is  meant  only  for  a  temporary 
or  for  a  fixed  and  permanent  position  for  the 
derrick  to  occupy  P  if  the  latter,  she  is  rateable. 
The  agreement  between  the  conservators  and  the 
appellant  is  more  than  a  mere  licence,  it  is  a  right 
to  occupy  the  moorings  exclusively,  and  there 
is  such  an  occupation  by  the  appellant  as  renders 
him  liable  to  be  rated.  The  stones  were  placed 
instead  of  anchors,  but  it  is  found  by  the  case  that 
the  soil  of  the  river  bed  was  disturbed  for  the 
purpose  of  laying  them  down.  Watkins  v.  The 
Overseers  of  Milton-next-Qravesend  (L.  Rep.  3  Q.  B. 
350 ;  18  L.  T.  Rep.  N.  S.  601)  is  in  point.  There 
it  was  decided  that   the  conservators  who   had 

E laced  two  large  iron  fan-shaped  screws  in  the 
ed  of  the  river  were  the  occupiers,  and  would 
be  rateable;  the  value  of  the  occupation  being 
measured  by  the  amount  paid  to  them  for 
their  licence  to  attach  vessels  and  barges 
to  the  moorings,  and  in  that  case  the  appellant 
was  held  not  liable  to  be  rated  as  occupier, 
being  a  person  having  a  mere  licence  to  use  the 
moorings  which  could  be  determined  by  the  con- 
servators at  a  brief  notice,  and  did  not  prevent 
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other  parties  making  use  of  the  same  moorings  if 
the  conservators  had  thought  fit  to  give  permission. 

WiLLES,  J. — I  am  of  opinion  that  the  decision  of 
the  magistrate  ought  to  be  reversed.  The  magis- 
trate found  Ijhat  the  appellant  was  the  occupier  of 
the  bed  of  the  river,  but  it  is  not  found  in  the  case 
that  the  stones  to  which  the  derrick  was  attached 
were  fixtures,  nor  were  they  secured  as  they  were 
in  Watkhis  v.  Overseers  of  MiUon-next-Oravesend 
(L.  Rep.  3  Q.  B.  850;  18  L.  T.  Rep.  N.  S.  601) 
where  the  screws  were  fibsed  in  the  soil  with 
bricks  and  mortar.  The  magistrate  has  not  found 
that  the  stones  were  fixtures,  he  has  found  them 
to  be  moorings.  It  is  found  b^  the  case  that  the 
vessel  was  retained  in  her  position  by  two  single 
fluke  anchors,  and  two  sinsie  stone  anchors ;  that 
the  latter  were  not  fastened  to  the  soil  in  any  way, 
but  were  dropped  into  the  river  without  force,  and 
were  used  for  the  purpose  of  anchors,  because,  at 
low  water,  the  fluke  anchors  were  Hkely  to  occasion 
damage  to  the  bottom  of  any  ship  which  might 
happen  to  come  ajzainst  it;  the  stones  could  be 
hauled  on  board  if  necessary,  so  that  the  derrick 
was  anchored,  not  to  an  immovable,  but  to  a 
movable  thing,  which  was  quite  separate  from 
the  soil.  Although  the  stones  were  not  often 
moved  from  their  resting  place,  and  in  conse- 
q^uence  were  silted  over  by  the  ebb  and  flow  of  the 
tide,  they  were  still  moveable,  and  one  tide  may 
wash  away  the  soil  which  the  former  tide  had 
covered  them  with.  The  derrick  was  therefore  no 
more  occupying  the  bed  of  the  river  than  any 
vessel  which  casts  anchor  for  a  temporary  purpose. 
It  is  only  because  she  had  remained  there  a  long 
time  that  it  is  contended  that  she  is  rateable ;  but 
if  such  were  the  case,  every  vessel  which  loiters  in 
the  river  might  be  rated.  The  derrick  was  enjoy- 
ing a  mere  easement  in  her  occupation  of  the  bed 
of  the  river.  On  reviewing  the  other  cases  which 
show  when  a  vessel  is  rateable  for  the  occupation 
of  the  soil,  I  find  that  they  are  all  distinguisnable. 
This  derrick  is  moveable,  and  assuming  that  Mr. 
Barrow  is  correct  in  his  statement,  there  is  re- 
served to  the  Conservators  of  the  Thames 
a  power  to  compel  the  derrick  to  change 
her  position  whenever  they  think  proper,  or 
when  they  think  her  position  interferes  with 
the  navigation  of  the  river.  In  one  case 
cited  by  the  learned  counsel,  the  derrick  floated 
with  the  rise  and  fall  of  the  tide ;  there  were  blocks 
fixed  in  the  ground  for  her  to  rest  upon  at  low 
water,  until  she  was  floated  off  by  the  tide,  and 
there  was  consequently  an  occupation  of  the 
ground  at  low  water  twice  every  day.  That  case 
IS  distinguishable  from  this.  I  have  already 
observed  that  in  Forest  v.  The  Overseers  of  Oreen- 
wich  (8  El.  &  Bl.  890),  reUed  upon  by  the  other 
side,  that  the  moorings  were  secured  in  the  soil 
with  bricks  and  mortar,  and  the  moorings  were 
no  part  of  the  vessel ;  here  they  are  part  of  the 
vessel,  and  can  be  put  on  board  and  carried  away 
at  a  few  minutes  notice.  The  judgment  must 
therefore  be  for  the  appellant. 

Keating  J. — I  am  of  the  same  opinion ;  and  for 
the  reasons  given  by  my  brother  Willes.  This  was 
a  case  practically  of  nothing  more  than  a  floating 
barge  ;  and  I  think  we  should  be  interfering  with 
the  decision  of  the  Court  of  Queen's  Bench,  in 
Grant  v.  The  Local  Board  of  Oxford  (19  L.  T.  Bep. 
N.  S.  378)  if  we  were  to  decide  otherwise. 

Judgment  for  the  appellant 

Attorneys :  if.  Sliephard  and  W.  Bristow. 


June  3  and  July  5, 1872. 

Johnson  v.  Babnsb. 

Trespcue  to  land — Bights  of  eomnwn — Qrami  hy  a 
corporate  body — Common  appwriencuU  and  com' 
mon  in  gross. 
To  an  action  of  trespass  to  land,  the  defendant  jutUr 
fled  as  gramtee  under  a  conveyance  from  the  oof 
poraiion  of  Colchester,  and  also  as  a  huryest  af 
the  borough  of  Colchester,  and  claimed  rtghi  if 
common  in  the  lands. 
The  corporaiicn  has  from  time  vrnmerAoriaL  exereisei 
an  exclusive  right  of  pasturage  upon  certain  lomit 
round  the  widls  of  the  town,  for  cattle  levant  md 
couchant  within   the  borough,  from  Lammas  fo 
Candlemas ;  and  they  have  conveyed  the  commom 
rights  to  persons  ai  various  times,  who  have  ni- 
sequenily  exercised   commonable  rights  over  As 
lands.     The  plaintiff  *s  land  was  conveyed  to  lim 
'*  subject  to  any  rights  or  privileges  which  the  eer* 
poraiion  or  any  person  claiming  under  them  mi^ 
possess  over  the  same,** 
It  was  contended  on  behalf  of  the  plaintiff,  that  Hu 
right  of  common  was  appurtenant,  and  therffm 
inalienaMe,  and  thai  a  release  of  part  was  a  rdeats 
of  the  whole  commonable  lands. 
Held,  thai,  admittina  the  plaint^s  contention  to  he 
correct,  yet  that  the  conclusions  to  he  drawn  fnm 
the  repeated  grants  by  the  corporcUion,  weretkat 
they  were  rnade  in  pursuance  of  a  legal  rigUt 
which,  in  the  absence  of  proof  that  it  W4is  modem, 
mnst  he  deemed  to  have  originated  before  the  <mm 
of  legal  memory ;  and  that  the  court  would  assumt 
therefore,  that  the  common  was  originally  gramtai 
in  gross,  with  power  to  release  any  portions  trttt- 
out  releasing  any  other  pari  of  the  commonakk 
lands. 
Tms  was  an  action  brought  to  try  the  existence  of 
an  exclusive  or  other  rignt  of  conunon  claimed  bj 
the  defendant  over  part  of   certain  land,   called 
Drury  Farm,  within  the  borough  of  Colchester,  in 
the  county  of  Essex,  and  by  consent  of  the  partiei, 
and  by  the  order  of  Byles,  J.  dated  the  3ra  Nor. 
1871,  according  to  the  Common  Law  Prooednre 
Act  1852,  the  following  case  has  been  stated  for 
the    opinion   of  the    court,  without   any   plead- 
ings. 

1.  The  plaintiff  is  the  tenant  in  poBsessian  d 
Drury  Farm,  consisting  of  115a.  Ir.  31p.,  or  there- 
abouts, in  the  parish  of  St.  Mary  at  the  Walls,  in 
the  borough  of  Colchester  aforesaid,  and  11a.  dt. 
24p.,  or  tnereabouts,  in  the  adjoining  parish  of 
Lexden,  in  the  said  borough.  The  plaintiff  is  the 
lessee  of  the  Drury  Farm  from  Adam  Rivers  Ste^ 
and  others,  who  claim  title  to  the  said  farm  under 
a  deed  of  conveyance,  dated  the  29th  Nov.  1838^ 
from  the  trustees  under  the  will  of  Richard 
Bradstreet,  Esq.,  and  which  farm  was  by  that  deed 
conveyed  subject  to  any  right  or  privileges  which 
the  mayor  and  burgesses  of  Colchester,  or  any  per- 
son claiming  under  them,  might  possess  over  the 
same.  The  title  deeds  of  the  said  farm  go  back  so 
far  as  the  year  1583,  and  in  nono  of  them  other 
than  in  the  said  conveyance  is  there  any  reserva- 
tion of  any  rights  or  privilege  which  the  mayor 
and  burgesses  of  Colchester,  or  any  person  claim- 
ing under  them,  might  possess  over  tne  said  fsrm, 
or  any  mention  of  any  rights  of  common  as  ^*^^^**^ 
upon  the  same. 

2.  The  defendant  is  a  free  bni^gesa  of  the  borough 
of  Colchester,  and  he  is  and  for  many  jmn  hie 
been  resident  within  that  boroagli. 
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3.  The  borouffh  of  Colchester  is  an  ancient 
borouffh,  whereof  the  free  burgesses  are  and  have 
been  from  time  immemorial  a  body  politic  and 
corporate -by  divers  different  names. 

4).  The  said  body  politic  and  corporate  for  them- 
selves and  the  resident  free  burgesses  claimed 
from  time  immemorial  to  have  exercised  and  to  be 
entitled  to  exercise  an  exclusive  right  of  common- 
ing  in  certain  lands  round  the  walls  of  the  town, 
including  110a.  2r.  35p.  of  that  portion  of  Drury 
Farm  which  is  situated  within  the  parish  of  St. 
Mary  at  the  walls  aforesaid. 

5.  The  right  as  claimed  is  for  common  of  pas- 
ture for  all  cattle,  sheep,  and  other  commonable 
animals  levant  and  couchant  within  the  borough 
from  Lammas-day,  the  1st  August  in  every 
year,  till  the  Feast  of  the  Purification  of  the 
virgin,  being  the  2nd  February  in  the  succeed- 
ing year,  on  the  said  lands,  save  as  to  any  part 
thereof  sown  at  or  before  the  commencement  of 
such  period  with  com  or  other  grain,  and  in  that 
case  only  after  such  crops  should  be  harvested,  or 
otherwise  removed  in  a  due  course  of  husbandry ; 
but  the  plaintiff  does  not  admit  that  the  right  as 
claimed  ever  existed. 

A  book  entitled  Morant's  History  may  be  con- 
sidered on  the  argument  of  this  case  to  set  forth 
such  portions  of  documents  correctly,  and  also  to 
state  accurately  the  fact  as  to  the  exercise  of  such 
alleged  right  by  the  corporation,  and  the  free 
burgesses  up  to  the  time  of  such  publication,  but 
this  admission  is  not  to  extend  to  any  deductions 
or  inferences  of  law  or  fact  drawn  or  expressed  by 
the  author  of  the  work,  or  to  contradict  or  qualify 
any  statemenj^  of  fact  in  this  case. 

6.  In  the  year  1807  a  survey  and  plans  were 
made  by  the  corporation  of  the  contents  and  extent 
of  the  common  lands,  which  were  thereby  stated  to 
be  1023a.  3r.  3dp.,  including  the  110a.  2r.  35p.,  part 
of  Drury  Farm. 

7.  It  is  admitted  for  the  purpose  of  this  case 
that  the  common  rights  of  the  corporation  of 
Colchester  over  the  said  lands  commenced,  and 
were  continuously  exercised  from  time  imme- 
morial down  to  and  inclusive  of  the  year 
1807,  and  that  from  the  year  1807  down  to 
the  year  1830  the  account  books  of  the  «conser- 
vators  of  the  said  half  years'  lands  appointed  by 
the  corporation  as  hereinafter  appearing,  show 
that  an  annual  sum  had  been  paid  to  them  by  the 
occupiers  of  the  said  Drury  Farm,  in  lieu  of  the 
exercise  of  the  ri^ht  of  common  until  the  sale  of 
such  right  hereinafter  mentioned,  to  Robert 
Skitter,  who  was  then  the  occupier  of  such  lands, 
and  from  the  time  of  the  conveyance  hereinafter 
mentioned  to  George  Henry  Errington,  Elizabeth 
Skitter,  the  wife  of  the  said  Robert  Skitter,  Robert 
Maitland  Savill,  and  William  Grooday,  the  respec- 
tive occupier  next  before  the  plaintiff  of  the  said 
Drury  Farm,  paid  an  annual  sum  for  such  right 
of  common  to  the  said  George  Henry  Errington. 

8.  These  Lammas  lands  do  not  lie  together. 

9.  From  the  fourteenth  year  of  the  reign  of 
Henry  n.  <lown  to  the  reign  of  Queen  Elizabeth 
there  are  no  extant  orders  or  regulations  by  the 
corporation  concerning  the  said  Jjammas  lands. 
A  constitution  or  bye-law  was  made  by  the  corpo- 
ration on  2nd  Aug.  1573,  that  the  number  of  cattle 
which  each  bui^ess  was  to  put  on  should  be  three 
head  of  great  cattle,  or  in  lieu  of  the  said  three 
head  ten  sheep. 

10.  The  constitutions  or  bye-laws  made  by  the 


corporation  for  regulating  the  enjoyment  of  the 
rights  of  common  as  between  the  free  burgesses  as 
to  the  said  Lammas  lands  down  to  the  year  1768 
are  set  out  in  Morant's  book  at  page  *92  to  94 
inclusive,  and  page  4  of  appendix  thereto,  and  are 
to  form  part  of  this  case. 

11.  Prior  to  the  publication  in  1768  of  Morant's 
history,  parcels  of  the  Lammas  land  had  by  the 
corporation,  and  by  way  of  release  to  the  owners 
of  such  lands,  been  at  divers  times  made  several 
or  whole  year  lands,  and  at  page  29  of  Morant 
there  is  set  out  an  entry  on  the  court  rolls  of  the 
corporation  in  the  time  of  Henry  VIII.  upon  the 
occassion  of  certain  of  the  said  Lammas  lands  as  so 
being  made  several  or  whole  year  lands. 

12.  Prior  to  the  same  year  1768  certain  others 
of  the  '  said  lands  had  been  also  exonerated  by  the 
corporation  from  their  right  of  common  of  pasture 
in  consideration  of  smaU  quit  rents  paid  to  the 
towns. 

13.  In  or  prior  to  the  year  1549  certain  commis- 
sioners are  directed  by  the  King's  writ  to  hear, 
examine,  and  determine  certain  matters  of  contro- 
versy then  depending  in  Parliament  amount  the 
bailiffs,  aldermen,  common  council,  and  com- 
monalty of  the  corporation  of  the  Borough  of 
Colchester,  and  by  certain  original  articles  settled 
by  the  said  commissioners  in  the  said  last-men- 
tioned year,  it  was  ordered  that  the  bailiffs,  idder- 
men,  and  common  council,  being  the  name  of  the 
incorporation  of  the  free  burgesses,  snould  not  at 
any  time  thereafter  alienate  or  sell  any  lands, 
tenements,  or  hereditaments  appertaining  to  the 
said  borough  or  corporation,  or  make  several,  or 
sell  any  common  or  commons,  &c.,  without  the 
whole  assent,  consent,  and  agreement  of  the  bailiffs, 
aldermen,  and  common  council  of  the  said  town  or 
borough,  or  the  most  part  of  them. 

14.  On  the  10th  Aug.  1807,  at  an  assemblv  of 
the  mayor  and  free  burgesses  of  the  borougn  of 
Colchester  (being  a  legal  assembly  of  the  govern- 
ing body  thereof)*  a  constitution  relating  to  the 
common  lands  belonging  to  the  said  borough  was 
made  and  ordered  to  be  acted  on  immediately, 
by  which  constitution  certain  officers,  called  con- 
servators, were  chosen  out  of  the  free  burgesses 
of  the  borough  for  the  purpose  of  surveying  and 
managing  the  common  land  and  selling  and  re- 
leasing the  rights  of  common  over  them,  and  doing 
other  things  in  relation  thereto,  as  specified  in  the 
said  constitution. 

15.  After  this  constitution  was  passed,  the 
alleged  right  of  common  over  these  lands  for  the 
season  was  sold  by  auction  by  the  corporation 
annually  both  to  persons  who  were,  and  to  persons 
who  were  not  owners  of  the  commonable  lands  and 
not  free  burgesses,  and  such  right  was  exercised 
accordingly  by  the  said  purchasers. 

16.  From  time  to  time  the  common  rights  of  the 
burgesses  over  divers  of  the  land  included  in  the 
said  1023a.  3r.  38p.  have  been  by  the  corpora- 
tion conveyed  ana  released.  The  following  are 
instances  of  such  conveyance  and  release : — In  the 
year  1816  the  corporation  released  the  right  of 
common  over  certain  of  the  said  lands  to  John 
KiUingworth  Bowland,  who  was  the  owner  of  the 
said  lands.  In  the  year  1819,  the  corporation 
conveyed  the  right  of  common  over  other  of  the 
said  lands,  to  Samuel  Phillips,  who  was  not  the 
owner  of  the  same  lands,  or  a  free  burgess.  On 
26th  July  1834,  other  rights  of  common  over 
certain  of  the  said  lands  were  conveyed  by  the 
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corporation  to  Charles  Gray  Bound,  who  was  not 
the  owner  of  the  lands ;  and  in  the  year  1855,  the 
corporation  in  like  manner  conveyed  their  right 
of  common  over  other  parts  of  the  said  common- 
able lands,  to  Samuel  Puplett  Carr,  who  was  not 
the  owner  of  the  same,  or  a  free  burgess.  Subse- 
quently to  the  said  respective  sales  to  the  said 
John  Killingworth  Bowland,  Samuel  Phillips, 
Charles  Gray  Bound,  and  Samuel  Puplett  Carr, 
the  said  rights  of  common  were  never  exercised  by 
the  corporation,  or  the  free  burgesses,  or  any  of 
them,  over  the  lands,  or  any  of  the  lands,  the 
rights  of  common  over  which  had  been  so  conveyed, 
and  the  respective  grantees  thereof  enjoyed  the  fuU 
benefit  of  such,  several  grants  by  tnemselves,  or 
their  respective  licencees. 

17.  In  the  year  1834  the  position  of  the  said 
lands  was  as  mllows,  that  is  to  say,  the  right  of 
common  over  831a.  Or.  33p.  of  the  said  lands,  in- 
cluding the  aforesaid  110a.  2r.  35p.,  part  of  Drury 
Farm,  had  been  sold  or  released,  and  the  produce 
thereof,  so  &r  as  the  same  land  had  been  received, 
had  been  invested  in  the  purchase  of  10,4791. 4«.  id, 
in  the  Three  per  Cent.  Consols,  the  dividends 
whereof  have  been  hitherto  divided  annually 
amongst  the  resident  free  burgesses.  151a.  Ir.  2p. 
were  said  to  remain  subject  to  the  rights  of  com- 
mon, and  produced  from  payments  made  by  the 
owners  or  occupiers,  to  prevent  such  right  of  feed- 
ing being  exercised  annually,  about  52L,  which  has 
been  divided  in  the  same  way,  and  44a.  2r.  3p. 
were  disputed,  and  said  not  to  be  subject  to  com- 
mon, mskking  a  total  of  1026a.  3r.  38p. 

18.  Copies  of  the  assembly  books  of  the  Corpo- 
ration or  Colchester,  the  plans,  account  books, 
conveyance,  and  other  documents  relating  to  the 
said  lammas  lands  were  set  forth  in  the  appendix, 
and  formed  part  of  this  case. 

19.  In  Sept.  1830,  in  pursuance  of  a  reso- 
lution of  the  mayor  and  free  burgesses  of  Colches- 
ter, at  an  assembly  held  on  the  7th  July  1830,  the 
then  conservators,  one  of  whom  was  the  defendant, 
contracted  with  the  said  Bobert  Skitter,  who  was 
then  lessee  of  Drury  Farm,  for  a  term  of  years  ex- 
piring on  the  29th  Sept.  1854,  and  who  was  not  a 
free  burgess,  for  the  sale  by  the  corporation  to  him 
of  their  alleged  right  of  common  over  that  farm 
for  700/.,  of  which  sura  lOOZ.  only  was  then  paid  by 
the  said  Bobert  Skitter. 

20.  The  said  Bobert  Skitter  died  in  1837,  leav- 
ing a  will,  by  which  his  widow,  Elizabeth  Skitter, 
was  constituted  sole  devisee  in  fee  of  his  real 
estate. 

21.  On  the  27th  July  1840,  by  a  deed  of  that 
date,  the  corporation,  at  the  request  of  the  said 
Elizabeth  Skitter,  and  in  consideration  of  600^ 
paid  by  her,  being  the  residue  of  the  above-men- 
tioned sum  of  700?.,  conveyed,  or  purported  to 
convoy,  to  Henry  Wittey,  his  heirs,  ana  assigns, 
the  same  right  of  common,  in  trust  for  the  said 
Elizabeth  Skitter,  her  heirs,  and  assigns. 

22.  On  the  30th  Dec.  1841,  by  a  deed  of  even 
date,  the  same  Henry  Wittey,  by  directions  of  the 
said  Elizabeth  Skitter,  conveyed,  or  purported  to 
convey,  the  said  right  of  common  lastly  herein- 
before mentioned  to  George  Henry  Errington,  his 
heirs,  and  assigns.  After  this  conveyance,  Mr. 
Errington,  by  indenture  dated  31st  Dec.  1841,  de- 
mised, or  purported  to  demise,  such  rieht  to  the 
said  Henry  Wittey,  in  trust  for  the  saia  Elizabeth 
Skitter  and  her  assigns,  for  the  term  of  fifty  years, 
if  the  said  Elizabeth  Skitter  should  so  long  live,  at 


the  rent  of  Id.  only,  and  the  said  George  Hemr 
Errington  covenanted  with  the  said  Ehzabeth 
Skitter  that  in  case  she  died  before  29th  Sept 
1854,  when  the  lease  under  which  she  then  hsM 
the  farm  called  the  Drury  Farm  would  expire, 
then  he,  the  said  George  Henry  Errington,  would, 
at  the  request  of  the  executors,  administrators,  or 
assigns  of  the  said  Elizabeth  Skitter,  or  c^  the 
person  or  persons  for  the  time  being  entitled  to 
the  remainder  of  the  term  then  expired  in  the 
farm  then  called  Drury  Farm,  grant  unto  him,  her, 
or  them  a  further  lease  of  the  said  right  of 
common  from  the  day  of  decease  of  the  evd 
Elizabeth  Skitter  for  all  the  th?n  residue  of  the 
existing  term  in  the  lease  of  the  said  farm  at  the 
rent  of  402.  for  the  same  right  of  common  payable 
half  yearly.  On  the  19th  Nov.  1844  Mrs.  Skitter 
and  her  trustee,  Mr.  Wittey,  by  indenture  then 
dated,  assigned,  or  purported  to  assign  unto 
Kobert  Maitland  Savillot  ail  her  estate  and  interest 
in  the  said  right  of  common,  in  the  event  of  her 
departing  this  life  on  or  before  29ih  Sept.  18H 
suDJect  to  the  yearly  rent  of  40L  daring  the  evd 
term.  Mrs.  Skitter  died  about  the  year  1848,  and 
from  her  death  the  said  Bobert  Maitland  SaviBe 
and  Mr.  William  Goodday,  the  subsecment  tenants 
and  assignees  of  the  said  lease  of  the  L>rary  Fans, 
paid,  until  the  29th  Sept.  1854,  the  annual  sum  of 
401.  per  annum  to  the  said  George  Henry  Erring- 
ton, and  since  that  period,  until  the  occupation  of 
the  said  farm  by  the  plaintiff,  an  annual  sum  hib 
paid  by  the  said  Mr.  William  Grodday  to  the  siid 
George  Henry  Errington  for  the  said  alleged  right 
6f  common. 

23.  The  said  George  Henry  Errington,  who  ms 
not  a  free  burgess  of  the  borough  of  Colchester  on 
the  1st.  Jan.  1870,  by  a  deed  of  that  date  conveyed 
or  purported  to  convey  the  right  of  common  to  the 
defendant,  his  heirs,  and  assigns. 

24.  Copies  of  the  contract  and  deeds  in  this  case 
mentioncKi  accompanied  and  formed  part  of  this 
case.  ' 

25.  On  the  10th  Jan.  1870,  the  defendant,  for  the 

Eurpose  of  asserting  the  right  of  common  which 
e  claimed  to  exercise  either  under  the  said  ooo* 
veyance  to  him  from  Mr.  Errington,  or  as  t 
burgess,  entered  with  a  horse  and  one  sheep  being 
levant  and  couchant  within  the  borough,  and  the 
sole  property  of  the  said  defendant  upon  one  d  the 
fields  comprised  in  Drury  Farm  aforesaid,  soch 
fields  not  being  sown  with  com  or  grain,  and  d^ 
pastured  the  said  field. 

26.  The  court  is  requested  to  draw  inferences  of 
fact.  The  questions  tor  the  opinion  of  the  ooort 
are  firstly  whether  at  the  time  of  his  said  entiy 
the  defendant  was  entitled  under  the  deed  oi  Ist 
Jan.  1870,  to  the  right  of  common  purporting  to 
have  been  conveyed  to  him  by  that  deed  orer 
such  parts  of  the  said  110a.  2r.  35p.,  part  of  Droiy 
Farm  as  had  not  been  sown  with  com  or  grain  at 
or  before  the  1st  Aug.  preceding  Uie  said  entrj, 
and,  if  so,  for  what  period  and  to  what  extent? 
secondly,  whether,  if  not  entitled  under  that  deed 
to  the  said  right  of  common,  he  was  entitled  to 
such  right  of  common  as  a  free  burgess,  and  tf 
against  the  tenant  and  owner  of  the  land  ?  It  the 
court  shall  be  of  opinion  in  the  affirmatiTe  on 
either  of  the  above  Questions,  judgment  is  to  be 
entered  for  the  defenoant,  wiUi  coats  of  defence. 
If  the  court  shall  be  of  opinion  in  the  jumttn  oa 
both  the  above  questions,  jad^poaeni  is  to  be 
entered  for  the  plaintiff,  witih  oobIs  of  soiL 
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The  following  were  the  plaintiff's  points  of 
argument : — First,  that  the  right  of  common  as 
claimed  by  the  defendant  never  existed  over  the 
plaintiff's  land ;  secondly,  that  the  facts  set  out  in 
the  case  show  no  justification  for  the  defendant's 
trespass  upon  the  plaintiff's  land;  thirdly,  that 
the  defendant  is  not  entitled  to  the  right  of 
common  claimed  by  him,  either  as  a  free  burgess 
of  the  borough  of  Colchester  or  as  the  grantee  of 
G.  H.  Errington ;  fourthly,  that  the  said  right  as 
claimed,  being  identical  with  the  entire  right 
exercised  over  all  the  Lammas  land,  became  ex- 
tinguished by  the  release  of  the  right  over  part  of 
such  lands ;  fifthly,  that  the  facts  set  out  in  the 
case  show  an  extinguishment  of  the  right  of 
common  over  the  plaintiff's  land ;  sixthly,  that 
the  said  right  is  not  and  never  was  exercisable  by 
any  other  than  a  free  burgess  of  the  said  borough. 

The  defendant's  points  were,  first,  that  the  case 
shows  that  an  exclusive  right  of  pasturage  over 
Drury  Farm  existed  in  the  corporation  from  time 
immemorial ;  secondly,  that  this  right  was  assigned 
by  the  corporation  to  Wittey,  and  is  now  vested  in 
the  defendtint ;  thirdly,  that  if  such  right  was  not 
assigned  to  Wittey,  and  is  not  vested  in  the  defen- 
dant, then,  that  the  defendant,  as  a  burgess,  is 
entitled  to  common  over  Drury  Farm. 

Joshua  WillianiSy  Q.C.,  Prentice,  Q.C.,  and  the 
Hon.  Alfred  Tke^lger  for  the  plaintiff. — I  contend 
this  is  common  appurtenant,  and  that  when  there 
is  a  release  of  part,  there  is  necessarily  a  release  of 
the  whole.  The  burgesses  of  Colchester  were  en- 
titled to  the  right  of  commoning  their  cattle  on 
these  lands,  but  they  ought  not  to  have  released 
any  part  of  them  if  they  desired  to  retain  their 
commonable  rights  over  the  remainder.  The 
question  here  is  whether  the  defendant  is  entitled 
to  a  right  of  common  over  such  parts  of  Drury 
Farm  as  have  not  been  sown  with  corn,  but  a  re- 
lease of  part  of  the  lands  is  a  release  of  the  whole. 
Neither  common  appendant  nor  common  appurte- 
nant can  be  aliened  as  to  be  converted  into  com- 
mon in  gross.  In  Tijrringlhama  case  (4  Rep.  Fol. 
36b),  T.  S.  was  seised  of  a  house,  meadow,  and 
pasture,  to  which  he  and  those  whose  estate  he 
nad  agreed  to  have  common  of  pasture  for  oxen, 
cows,  and  heifers,  levant  and  couchant  upon  the 
house,  meadow,  and  pasture,  as  well  in  thirty 
acres  in  the  same  town  of  which  one  A. 
was  seised  in  fee,  as  m  forty  acres  of  land 
whereof  B.  was  seised  in  fee  to  the  house, 
meadow,  and  land  appertaining.  Afterwards 
B.  purchased  the  house,  meadow  and  pas- 
ture, and  demised  the  same  to  the  plaintiff,  who 
put  his  cattle  into  the  thirty  acres  to  common,  and 
they  were  driven  out  by  defendant,  farmer  to  A., 
with  his  dog.  It  was  held  that  prescription  does 
not  make  a  thing  aj)pendant  to  another,  unless  it 
agree  in  nature  and  quality  with  it.  Secondly, 
common  appendant,  being  of  common  right,  is 
apportionable  by  the  commoners  purchasing  part 
or  the  land  to  which  the  common  is  appendant 
and  cannot  be  extinguished  by  the  acts  of  the 
parties;  but  common  appurtenant,  being  against 
common  right,  by  the  said  purchase  all  the  com- 
mon was  extinguished.  So  .in  llotherham  v.  Oreen 
(Croke  Eliz.  5i»2).  where  the  defendant's  fother 
released  part  of  his  right  to  the  plaintiff's  ances- 
tors, in  an  action  of  trespass  for  commoning  the 
land  by  the  defendant,  judgment  was  given  for  the 
plaintiff,  for  it  was  saicl,  by  release  of  the  common 
m  part  of  the  land  the  whgle  common  is  gone  and 
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extinct ;  for  otherwise  the  tenant  of  the  residue 
of  the  land  should  be  charged  with  all  the  common, 
which  is  not  reasonable,  and  thereupon  it  is  that  if 
a  lord  relcaseth  his  signiory  in  one  acre  all  is  gone. 
[WiLLEs,  J. — That  is  the  real  reason ;  it  burthens 
the  rest  of  the  land.]  Also  in  Miles  v.  Etheridge 
(1  Shaw  326)  it  is  clearly  settled.  /Phere  the  whole 
case  is  contained  in  those  words.  A  release  of 
common  in  one  acre  is  an  extinguishment  of  the 
common.  He  referred  to  Co.  Lit.  122a,  to  powers 
of  alienation,  and  to  Co.  Lit.  4<76b.  If  a  man  have 
common  appurtenant  to  a  messuage  and  land  for  a 
certain  number  of  beasts,  he  may  alien  the  same ; 
aliter,  if  it  be  common  for  all  his  beasts,  levant  and 
couchant  upon  the  land,  he  cannot  by  his  aliena- 
tion sever  that  from  the  land.     He  referred  also  to 

Rivis  V.  Watson,  5  M.  &  W.  255 : 

Dennett  v.  Pass,  1  Bingr.  N.  C.  38^. 

Hon.  O.  Beyiman,  Q.  C.  (with  whom  was  Tumor), 
for  the  defendant. — ^The  right  of  common  set  up 
has  been  exercised  for  a  very  long  period,  and  has 
been  constantly  dealt  with  oy  the  Corporation  of 
Colchester.  It  is  a  peculiar  right  whicn  might  be 
the  subject  of  a  grant,  the  owners  of  the  lands 
having  formerly  granted  the  common  rights  to  the 
free  burgesses  on  certain  conditions,  to  be  exercised 
by  them,  and  their  cattle  levant  and  couchant 
within  the  borough.  ("Willes,  J. — Is  the  borough 
within  any  manor  P]  It  is  a  manor  of  itself,  and 
these  lanas  are  within  the  precincts  of  the  borough, 
and  this  is  a  common  of  which  the  Corporation 
were  the  lords  of  the  manor.  We  must  not  look 
at  the  statement  of  the  rights  of  common  alone, 
but  together  with  the  manner  in  which  the 
rights  have  been  exercised,  and  dealt  with  by 
the  Corporation ;  and  we  shall  then  see  that 
it  is  a  right  .which  is  capable  of  being 
granted.  [Keatixg,  J. — In  fact  that  the  land 
having  been  severed,  we  are  to  attribute  some 
legal  origin  enabling  the  corporation  to  release  the 
lands.]  There  might  have  been  a  grant  to  enable 
such  to  have  been  done,  and  such  grant  would 
immediately  account  for  all  dealings  with  the  lands 
which  are  stated  to  have  occurred.  In  Co.  Lit. 
122a.  it  is  stated  that  if  a  man  purchase  part  of  the 
land,  wherein  common  appendant  is  to  be  had,  the 
common  shall  be  apportioned,  because  it  is  of  com- 
mon right,  but  not  so  of  common  appurtenant,  or 
of  any  other  common  of  what  nature  soever.  Com- 
mon m  gross  appertaineth  to  no  land,  and  must  be 
by  prescription  or  by  writing.  This  may  be  com- 
mon in  gross  for  cattle  levant  and  couchant  in 
certain  places;  and  my  contention  is  that  the 
original  grantor  gave  the  right  of  common  to  the 
Corporation  of  Colchester  with  a  right  to  alien 
portions  of  their  commonable  lands,  and  still  so  as  not 
to  destroy  their  right  to  the  remainder  of  the  land. 
The  continuous  practice  of  the  corporation  to  exer- 
cise these  rights  of  alienation  from  the  earliest  times 
show  this  right  of  existence.  [WiLLiis,  J. — The  ques- 
tion then  would  be  whether  a  common  in  gross 
with  such  a  limitation  could  be  the  subject  of  a 
valid  grant.]  The  lands  are  so  separated  that  it 
would  seem  as  if  the  original  grant  to  the  corpo- 
ration had  been  made  by  sever^  owners. 

Joshua  WiUiams,  Q.C.  in  reply. — ^This  is  not  a 
common  in  gross  ;  the  same  reason  that  applies  to 
a  common  appurtenant  applies  to  a  common  in 
gross :  {AHorney-Oeneral  v.  MaUliews,  4  K.  &  J.) 

Cur.  adv.  vvlt. 
July  5. — The  judgment  of   the  court  was  de- 
l  livered  by  Willes,  J. — This  was    an  action  for 
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putting  horses  and  sheep  upon  a  field  of  the  plain- 
tifif.  The  defendant  justifies  under  a  right  of  oom- 
mou ;  and  the  question  is  whether  such  a  right  of 
common  exists.  The  defendant  claimed  either  as 
a  burgess  of  the  !  borough  of  Colchester  or  as 
CTantee  under  a  conveyance  of  the  10th  June  1870 
n*om  a  person  claiming  under  a  grant  from  the 
corporation  of  Colchester  of  the  29th  Sept.  1830, 
by  which  the  common,  once  the  &rm  in  question, 
was  sold  for  7001.  The  corporation  claims,  and  has 
from  time  immemorial  exercised,  either  by  actual 
enjoyment  or  by  receipt  of  rent  or  acknowledg- 
ment, an  exclusive  right  of  common  of  pasture  in 
certain  lands  round  the  walls  of  the  town,  in- 
cluding the  place  in  Question,  and  containing  in  all 
1023a.  3r.  38p.,  for  all  cattle,  sheep,  or  other  com- 
monable animals,  levant  and  couchant,  within  the 
borough,  from  Lammas  to  Candlemas,  on  the  said 
lands,  save  as  to  any  part  thereof  sown  at  or  before 
the  commencement  of  such  period  with  com  or  other 
grain,  and  in  that  case  only  after  such  crop  should 
be  harvested  or  otherwise  removed  in  a  due  course 
of  husbandry.  The  **  Lammas  lands,"  as  they  are 
called,  do  not  He  together ;  the  corporation  from 
time  to  time  commencing,  as  far  as  we  are  in- 
formed, in  the  reign  of  Henry  VIII.,  exercised  the 
right  of  releasing  for  valuable  consideration  their 
rights  of  common  over  certain  of  the  lands  subject 
thereto,  still  continuing  to  exercise  their  rights 
over  the  rest  as  before,  without  any  resistance 
thereto  upon  the  ground  that  the  release  of  part 
of  the  land  extinguished  the  whole.  The  first 
instance  of  this  is  to  be  found  in  Morant's  History 
of  Colchester,  p.  94.  A  variety  of  other  instances 
in  which  this  was  done  appear  in  the  special  case. 
Parcels  of  the  land  had  been  at  divers  times  so 
exonerated  before  1768,  and  many  such  in  respect 
of  small  quit  rents  paid  to  the  town.  In  many 
instances,  also,  the  common  rights  of  the  cor- 
poration had  been  conveyed  to  various  persons, 
and  those  persons,  and  not  the  corporation,  had 
thereupon  exercised  the  rights  of  common.  Be- 
tween 1807  and  1820  releases  were  made  to  more 
than  thiny  persons  for  sums  amounting  to  more 
than  4(KX)/.  In  1834  the  common  over  831a.  Or.  33p. 
had  been  sold  or  re-leased,  producing  the  sum  of 
10.470Z.4tf.4ci.  in  the  Three  per  Cent.  Consols; 
151  acres  remained  subject  to  the  rights  of  common, 
and  50/.  a  year  in  all  was  paid  in  lieu  of  the  right 
of  feeding  there,  and  as  to  44a.  2r.  3p.  (not  includ- 
ing the  place  in  question)  the  right  was  disputed. 
The  plaintiff  is  the  lessee  of  the  place  in  question 
under  Mr.  Steele,  who  purchased  the  property  in 
1838.  In  the  previous  title  deeds,  which  go  back 
to  1583,  there  is  no  mention  of  the  right  of  com- 
mon, therefore  it  is  admitted  to  have  been  exer- 
cised. The  conveyance  of  1838  was  made  "  subject 
to  any  rights  or  privileges  which  the  corporation  or 
any  person  claiming  under  them  might  possess  over 
tho  same."  Upon  the  argument  tor  the  plaintiff 
it  was  insisted  that  the  right  of  common  was 
appurtenant,  and  not  alienable,  and  that  it  had 
been  lost  by  the  first  release  of  part  of  the  land ; 
and  the  subsequent  enjoyment  was  said  to  be  im- 
material as  being  bad  under  a  mistake  of  law ;  and 
Mr.  Denman,  in  his  forcible  argument  for  the 
defendant,  did  not  dispute  these  propositions  as 
applicable  to  an  ordinary  common  appurtenant, 
but  he  insisted  that  the  proved  exercise  of  the 
right  was  reconcilable  with,  and  only  to  be  legally 
accounted  for,  by  concluding  that  the  common  was 
originallj  granted  in  gross  out  of  the  land,  and  each 


atom  thereof,  with  power  to  grant  or  release  anj 
part,  as  in  the  case  of  a  several  pasture.    To  this 
it  was  replied  that  no  such  oondiiBion  ought  to  be 
drawn  from  the  facts.    We  are  therefore  to  pro> 
nounce  upon  the  mixed  question  of  law  and  feet, 
whether  the  evidence  establishes  the  grant  of  1 
common  in  gross  with  power  of  severanoe,  or  only 
a  common  appurtenant,  inseparable  from  the  lauo, 
and  destroyed  by  the  first  release.     Li  dediog 
with  this  question  we  must  bear  in  mind  the  car- 
dinal rules  of  prescription ;  first,  that  no  length  of 
enjoyment  can  establish  a  title  which  oould  have 
no  legal  origin,  as,  for  instance,  of  an  estate  or 
interest  which  the  law  does  not  rec<^nise :  {BaHef 
V.  Stephens  12  C.  B.,  N.  S.,91 ;  6  L.T.  Sep.  N.  S.  356; 
Attorney-OenercU  v.  Matthews,  4'EL&  J.).  And  neit 
that  the  "  antiquity  of  time  justifies  all  titles,  and 
supposeth  the  best  beginninguie  law  can  give  them." 
So  that,  if  evidence  be  given  after  long  enioyment 
of  a  property  to  the  excluaion  of  others,  ol  such  a 
character  as  to  establish  that  it  was  dealt  with  as 
of  right  as  a  distinct  and  separate   property  in 
a  manner  referable  to  a  possible  legal  origin,  it  is 
presumed  that  the  enjoyment  in  the  manner  lofog 
used  was  in  pursuance  of  such  an  origin  which,  in 
the  absence  of  proof  that  it  was  modem,  is  deexned 
to  have  taken  place  beyond  legal  memoiy.    In  the 
present  case  there  is  nothing  improbable  in  the 
grant  having  been  in  gross.    There  are  instances 
in  the  books  in  which  such  presumptions  as  to 
corporations  appear,  of  which  MeUor  v.  Spaiemau 
furnished  one.      The  ^t    that   the    common  is 
claimed   for  cattle  levant  and  couchant,  may  be 
thought  to  indicate  appurtenancy ;  bat  it  is  far 
from  conclusive.    Levant  and  couchant,  as  pointed 
out  in  many  cases  (see  Carr  v.  Lambert,  16  L.  T. 
Rep.  N.  S.  255;  35  L.  J.  121,  Ex.)  is  an  expression 
commonly  used,  and    understood    to    e]q)re8S  a 
measure  of  the  number  of  cattle  that  may  be  pat 
in,  and  it  does  not  necessarily  refer  to    cattle 
actnallv  fed  upon    the    particular    land.     There 
could  be    no  objection  to    a  grant  in  gross  ol 
common  for  so  many  cattle  as  a  certain  known 
farm,  not  in  the  possession  of  the  grantee,  conld 
sustain  by  its  natural  and  artificial  products,  with 
the  assistance  of  the  common,  which  is  the  descrip* 
tion  of  the  number  of  cattle,  levant  and  couchant, 
upon  a  given  place,  and  is  considered  certain  enough 
to  be  granted.    The  right  of  common  being  "  eicln- 
sive  "  tends  to  show  that  it  was  common  in  gross. 
All  the  other  evidence  in  the  case  goes  to  show 
that  the  right  was  in  gross,  and  not  defeated  by  a 
grant  or  release  of  part.    The  recognition  and  re- 
petition of  such  releases  from  the  early  part  of  the 
sixteenth  century  downwards,  without  any  ques- 
tioning of  the  right  of  common,  is  strong  evidence 
that  the  right  admitted  of  such  severance  as  in 
law  the  original  grant  might  well  have  expressly 
allowed,    supposing   such    an   express  allowance 
to  be  needful  in  the  case  of  an  exclosive  right  dt 
common  in  gross.    We  took  time  to  oonsi£r  the 
evidence  in  this  case,  which  we   have  carefully 
examined  without  finding  a  single  circamstance  to 
interfere  with  the  conclusion,  Uiat  a  right  so  long 
exercised  did  originate  in^the  legal  origin  sug- 
gested, and  that  it  ought  to  be  sustained.    Nor 
can  the  plaintiff  justly  complain,  becaoae  the  per- 
son under  whom  he  claims  had  ample  notice  of 
the  right  at  the  time  of  his  purchase.    We  answer 
the  first  question  in  the  affirmative,  and  give 
judgment  for  the  defendant. 
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Attorney  for  the  plaintiff,  Sleek,  BloomBbtu7- 
Attorney  for  defendant,  W.  J.  OhUdt,  Doctor's- 


BuTiiMn-at-lAW. 
J«ne  21  and  26,  1872. 

SBCOBB    DiTISlOK   OF   TJIB    COUBT. 

Thb  Shbwibld  Watekwobks  Cohf ast  v.  BBXKBn. 

Watercompany — Power  to  charge  water-raiee  a^ford- 
ing  to  tite  amount  of  real — Waier  ralea.poor 
raU*,  and  dutrial  ratea  paid  by  ovn^er — Tene- 
mealt  v,nder  lOi.  a  year — Rent  or  annuoi  value — 
WluU  dedudion  to  beallowied/ram  rent — Meaning 
of  word  "  rent "  in  SkejffUld  Waierworki  Act  1853 
(16  §■  17  Vict,  ciieii.),  sect.  79— The  Waterworkt 
CUmtei  Act  1847  (10  &■  11  Vict.  e.  17),  sects. 
68-72. 

By  led.  70  of  the  Sheffield  Waierumrki  Act  o/1853 
(16  ^  17  Viet,  c  xxii.,  local  and  personal),  the 
company  are  emfiowered  lo  cliargefor  the  suvply 
of  water  lo  Ike  tnhabitantt  at  a  rale  per  annum, 
aetording  to  tlie  rent  of  the  dwelling  hoiise  sup- 
plied,  asfoUovig,  vti. ; — "  Where  the  rent  ahgUnot 
amount  to  71.  per  annum,  at  a  roie  not  exceeding 
61.  per  cent,  per  onnum  on  tach  rent ;  where  eueh 
renl  shall  amount  to  71.,  but  not  lo8l.  per  annum, 
at  a  raie  not  exceeding  8s.  per  armuin ;  where 
tueh  rent  shall  amount  to  81.  but  not  to  lOl.  per 
(Minum,  at  a  raie  not  exceeding  10».  per  annum; 
where  such  rent  sliall  amount  to  101.  but  not  to 
121.  per  annum,  at  a  rate  not  eeeeeding  12t.  per 
annum,-"  and  so  on  in  a  gradualed  ascending 
tedUnptoarentoflOOlandupwardtperannum. 

The  Waterworks  Clauses  Ad  1847  (10  ^  11  Vict. 
e.  17),  which  is  ineorporafed  with  the  above- 
fnenHoned  epeoai  Act,  enacts  by  serf.  72  that  the 
owners  of  all  dwelling  houses,  or  parti  of  dwelling 
houses,  occupied  as  separate  tenements,  the  annual 
value  of  which  houeet  shall  not  exceed  the  »U7ii  oj 
101.,  gkaU  be  liable  to  the  payment  of  the  raiea 
inttead  of  the  occupiera. 

The  defendant  being  the  owner  of  several  dteeUing 
housee  in  Sheffijdd  let  to  tenants  ai  weekly  or 
monthly  rente,  the  yearly  aggregate  amount  of 
aueh  rent*  respectively  not  esxeeding  the  mum  of 
101.  by  the  year,  tlie  tenants  of  which  dweliing 
hoasee  were  supplied  by  the  company  with  water 
at  tt«  defendant's  request,  the  company  claimed 
to  charge  the  water  rates,  in  retpect  of  the  houses 
ao  supplied,  upon  the  rente  or  eume  at  which  Ihe 
tame  respectively  were  Ul,  without  making  any 
deduction  therefromi  the  defendant,  on  the  other 
hand,  contending  that  the  charge  should  be  upon 
the  annual  value  of  the  dwelling  houses  free  of  all 
tenants'  rates  and  taxes,  and  that  in  ascertaining 
rueh  vaiue  a  deduction  should  be  made  from  the 
rents  or  sums  at  which  the  same  houses  were  re- 
tpeetiveliy  let,  in  respect  of  Ike  amounts  allowed  or 
paid  by  him  for  poor's  rates,  district  rates,  and 
Vialer  rates,  in  respect  of  the  said  dwelling  house* 
retpeelively. 

Sold,  by  the  Court  of  Exchequer  (BramtMU  and 
Cleasby,  BB.),  upon  a  special  ea»e  ttated  for 
iha  opinion  of  &e  court,  that  the  word  "  rent "  in 
McL  79  of  the  Company's  Act  of  1853  msani  the 
proper  rent  to  a  tenant  paying  the  rates  and 
dtarget  regvlarly  paid  by  the  tenonf,  of  which  ihe 


aetaal  reiU,  when  ihe  tenant  doea  pay  those  rates 
and  charges  i*  in  general  the  proper  criterion ; 
and  that,  therefore,  the  contention  of  the  defendant 
woe  right,  and  he  was  entitled,  before  charging 
the  water  rate*  on  the  rent,  to  deduct,  from  the 
actual  amount  of  rent  paid  to  him,  the  sums 
allowed  or  paid  by  him  for  poor's  rates,  district 
rates,  and  water  rates. 
Book  V.  The  Mayor,  Ac.,  of  Liverpool,  7  C.  B.,  N.  8., 

240,  discussed  and  distinguished. 
This  is  an  action  brooght  to  recover  the  sum  of 
311.  for  water  ratea  claimed  to  be  due  from  the 
defendant  to  the  plaintiffs,  for  water  supplied  by 
the  plaintiffs  to  the  occnpiors  of  ninety-two  dwell- 
ing honses  or  tenements,  sitnate  in  the  townahips 
of  Sheffield  and  Biigbtside  Bierlow,  in  the  parish 
of  Sheffield,  in  the  County  of  York. 

The  defendant  pleaded  to  the  declaration  in  the 
action;  first,  except  as  to  24i.  lOt.,  parcel  of 
the  plaintiffs  claim,  never  indebted;  secondly,  es- 
cept  as  to  the  said  excepted  parcel,  payment 
before  action  i  and,  thirdly,  as  to  the  Baid  excepted 
parcel,  payment  into  court  of  24i.  lOs. 

The  plaintiffs  joined  ieane  upon  the  first  and 
aecond  pleas ;  and  as  to  the  third  plea,  accepted 
the  sum  paid  into  conrt  in  satisfaction  and  dia- 
chargeof  the  cause  of  action,  in  respect  of  which 
it  was  paid  in.  The  caoBO  came  on  to  be  tried  at 
York,  at  the  Spring  Assizee  1872,  before  Qnain,  J., 
when  a  verdict  was  found  for  the  plaintiffs,  for  the 
amount  cltumed  in  the  declaration,  subject  to  the 
following. 

Spkcial  Case. 

1.  The  plaintiffs  (heremafter  called  the  com- 
pany) were  incorporated  by  an  Act  of  Parliament 
passed  in  the  year  1830,  intituled  "An  Act  for 
better  aupplyinK  with  Water  the  Town  and  Parish 
ot  Sheffield.  And  thereby  powers  were  given  to 
the  company  for  supplying  the  town  and  parish  of 
Sheffield  with  water. 

2.  In  the  year  1845,  another  Act  was  passed, 
intituled,  "  An  Act  for  bettor  supplying  with  water 
the  Town  and -Pariah  of  Sheffield  in  the  County  of 
York,  and  for  amending  the  Act  relating  thereto," 
and  thereby  powers  were  given  to  the  company 
to  raise  further  capital,  and  construct  additional 

3.  in  1853.  The  Sheffield  Waterworks  Act 
1853,  was  passed,  whereby,  after  reciting  the  said 
Acts  of  1S30  and  1845,  such  last  mentioned  Acts 
were  repealed,  subject  to  the  provisions  coDtaiued 
in  the  said  Act  of  1853. 

4.  By  the  6th  aeetion  of  the  said  Act  of  1  S^iS, 
the  company  was  reincorporated  as  from  the  pass- 
ing of  the  said  Act  of  1830,  and  the  said  Act  of 
1853  contained  the  following  provisions. 

Seot.  3.— That  The  CompanieH  Claasaa  Consolida- 
tion Ant  1815,  ud  The  J^da  ClaaiOH  Conaolidation 
Aol  1845,  and  The  Water  Works  ClanseB  Aot  1647, 
eioept  SMt,  54  ot  the  said  last- mentioned  Aot,  and  Ufa 
BO  far  as  any  of  the  olansoa  in  an;  ot  the  «aid  Aata  may 
be  eipreasly  varied  or  eic«pl«d  by  this  Aot,  shail  be  and 
tha  nme  are  hereby  incorporated  with  thia  Aot. 


re  reoitod  Acta,  the  teveral  olauaes  ai. ,  r 

ever  in  favour  of  the  oompany  reapectivelj  contained 
_  any  Aot  or  Aota  (other  than  the  aaid  reoitod  Acta 
raapeotiTely),  and  whioh  immediately  before  the  pasainE 
of  this  Act  are  in  toroa,  aball  conbona  and  be  in  faU 


01  uuB  Acn  ^ra  in  loniv,  aoai-  .    . 

foroe  aoootdintly ;  and  uw  oonpaiur  and  their  direoton, 
offioen,  and  MrrantB  may  and  aliall  acoordingly,  and  for 
the  pnnoaea  of  thii  Aot,  be  entitled  to,  and  bare,  eier- 
oiiM,  and  enjoy,  under  oi  by  virtae  of  those  olaima  and 
proviiioiu  rgapMUnly,  all  anoh  TiBhti,iiitetMta,  powers, 
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The  Shspfield  Waterworks  Company  v.  Bennett. 


[Ex. 


authoritieB,  and  privilef^  whatsoeyer,  as  if  this  Aot  had 
not  passed. 

Sect.  79. — That  the  company  shall,  and  they  are  hereby 
required  to  furnish  a  sufficient  sapply  of  water  to  every 
inhabitant  occupying  a  private  dwelling  honse,  or  pait 
of  a  dwelling  honse,  in  any  square,  street,  dose,  or  lane 
of  the  town  and  borough  of  Sheffield  aforesaid,  and  in 
any  other  place  or  places  within  the  limits  of  this  Act, 
where  the  pipes  of  the  company  are  now,  or  hereafter 
shall  bo  laid,  for  the  use  of  his  or  her  family,  at  tiie 
following  rate  per  annum  (that  is  to  say)  : 

Where  the  rent  of  such  dwelling  house,  or  part  of  a 
dwelling  house,  shall  not  amount  to  72.  per  annum,  at  a 
rate  not  exceeding  61.  per  cent,  per  annum  on  such  rent, 
but  not  in  any  such  case  to  exceed  the  sum  of  78.  2d.  per 
annum. 

Where  such  rent  shall  amount  to  71.,  but  not  to  81. 
per  annum,  at  a  rate  not  exceeding  88.  per  annum. 

Where  such  rent  shall  amount  to  SI.,  but  not  to  102. 
per  annum,  at  a  rate  not  exceeding  10s.  per  annum. 

Where  such  rent  shall  amount  to  lOL,  but  not  to  121. 
per  annum,  at  a  rate  not  exceeding  12s.  per  annum. 

And  so  on  in  a  graduated  ascending  scale,  according 
to  the  amount  of  rent,  up  to  a  rent  of  1001.  or  upwards 
per  annum. 

Provided,  nevertheless,  that  the  company  shall  not  be 
entitled  to  receive  from  any  such  inhaoitaoit  more  than 
the  sum  of  61.  in  any  one  year  for  such  supply,  nor  shall 
such  company  be  obliged  to  furnish  such  supply  to  any 
inhabitant  for  less  than  Is.  2d.  in  any  one  year,  unless  they 
shall  think  fit  so  do  do. 

Sect.  80. — That  in  cases  where  the  landlord  or  owner  of 
a  number  of  houses,  let  at  rents  not  exceeding  71.  a  year 
respectively,  shall  agree  with  the  said  companv  to  pay 
the  water  rent  for  the  same,  the  company  shall  not  in 
such  case  charge  more  than  6s.  4d.  a  year  for  each  house 
for  such  Buppr^r)  anything  to  the  contrary  in  this  Act 
oontained  notwithstanding. 

5.  In  1860,  the  Sheffield  Water  Works  Act  1860 
was  passed,  whereby  the  limits  of  the  Act  of  1853 
were  extended  to  include  the  parish  of  Ecclesfield, 
as  well  as  the  town  and  borough  of  Sheffield. 

6.  In  1864,  the  Sheffield  Water  Works  Act  1864 
was  passed,  the  105th  section  of  which  was  as  fol- 
lows : 

The  provisions  of  the  Company's  Act  of  1853,  relative 
to  the  water  rents  or  rates  to  be  taken  by  the  company 
shall,  from  and  after  the  time  for  the  first  half  yearly 
collection  of  the  company's  water  rents  after  the  passing 
of  this  Act,  and  thenceforth  for  a  period  of  twenty-five 
years,  have  effect  as  if  the  several  maximum  water  rents 
or  rates,  in  those  provisions  specified,  were  increased  in 
each  instance  by  25  per  centum  :  Provided  always  tibat 
all  water  rents  or  rates  authorised  to  be  taken  by  this 
Act,  or  the  Company's  Act  of  1853,  for  any  purposes 
whatever,  shall  be  charged  to  all  persons  impartially  and 
without  favour,  according  to  the  scale  of  rents  or  rates 
specified  as  aforesaid,  for  the  several  purposes  respec- 
tively, except  that  such  rates  may  by  agreement  be  re- 
duced for  the  sanitary  puri>oses  of  the  town. 

7.  In  1867,  the  Sheffield  Water  Works  (Amend- 
ment) Act  1867  was  passed,  whereby  the  limits  of 
the  company's  former  Acts  were  further  extended, 
to  include  the  township  of  Tinsley,  in  the  parish  of 
Rotherham  and  the  parish  of  Handsworth,  all  in 
the  West  Riding  of  the  county  of  York,  and  the 
parisli  of  Norton,  the  townships  of  Dore  and 
Totley,  in  the  parish  of  Dronfield,  and  the  liberty 
or  extraparochial  place  of  Beauclief,  all  in  the 
county  of  Derby. 

8.  Copies  of  the  said  Acts  of  1830,  1845,  1853, 
1860,  1864,  and  1867  accompany,  and  are  to  form 
part  of  this  case. 

9.  Under  the  powers  conferred  by  the  several 
special  Acts  before  mentioned,  the  company  is 
authorised  to  supply  water  within  the  following 
thirteen  townships  and  places,  namely  the  town- 
ships of  Upper  Ilallam,  Nether  Hallam,  Ecclesall 
Bierlow,  Sheffield,  Brightside  Bicrlow,  and  Atter- 
clifite,  all  in  the  parish  of  Sheffield,  the  parish  of 


Ecclesfield,  the  township  of  Tinsley,  in  the  parish 
of  Rotherham,  and  the  parish  of  fbrndsworch,  aU 
in  the  West  Riding  of  the  county  of  Tork,  and  the 
parish  of  Norton,  the  townships  of  Dore  and  Totkj, 
m  the  parish  of  Dronfield,  and  the  liberty  or  extn- 

Sarochial  place  of  Beaaclief,  all  in  the  coontj  of 
>erby. 

10.  The  company  are  now  supplying  water  in  aQ 
the  said  townships  and  places,  except  in  the  toini- 
ships  of  Dore  and  Totley,  and  the  liberty  or  em 
parochial  place  of  Beauchef. 

11.  The  dwelling-houses  or  tenements  at  present 
supplied  by  the  company  with  water,  within  the 
limits  of  their  district,  %ure  about  48,400  in  number, 
of  which  about  30,000  are  of  an  annual  yalue  not 
exceeding  lOL  Of  these  houses  some  are  occupied 
by  the  owners  thereof. 

12.  The  water  rates  payable  to  the  company  are 
due  quarterly — on  the  25th  March,  the  24th  Jane, 
the  2^h  Sept.,  and  the  25th  Dec.  in  each  year. 

13.  A  separate  poors'  rate  is  levied  in  each  d 
the  townships,  parishes,  and  places  included  within 
the  limits  of  the  company's  district.  The  poor 
rates  in  the  said  seyenil  townships,  parishes,  aad 
places  respectively,  vary  in  amount  from  time  to 
time,  and  at  the  same  periods  of  time  are  larger 
in  some  of  the  said  townships,  parishes,  and  places 
than  in  others. 

14.  The  mode  of  ascertaining  the  rateable  valoe 
of  premises  rateable  to  the  poors'  rate  is  not  the 
same  in  the  said  several  townships,  parishes,  and 
places,  the  consequence  of  which  is  that  the  soms 
at  which  similar  premises  are  rated  are  relatively 
lower  in  some  of  such  townships,  parishes,  and 
places  than  in  others. 

15.  The  borough  of  Sheffield  is  co-extensive  with 
the  parish  of  Sheffield,  and  comprises  the  several 
townships  of  Upper  Hallam,  Nether  Hallam, 
Ecclesall  Bierlow,  Sheffield,  Brightside  Bierlow, 
and  AtterclifFe. 

16.  The  Local  Government  Acts  have  been  ap- 
plied to,  and  are  in  force  within,  the  said  borooCT 
of  Sheffield,  but  not  to  or  within  any  other  of  the 
townships,  parishes,  or  places  included  within  the 
limits  of  the  company's  district.  Greneral  district 
rates,  which  may  vary  in  amount  from  time  to 
time,  are  levied  imder  these  Acts  in  the  borou^ 
of  Sheffield. 

17.  On  the  20th  Sept.  1865,  after  the  Local 
Grovemment  Acts  had  been  applied  to  the  borough 
of  Sheffield,  the  town  council  of  Sheffield,  which  is 
the  local  board  for  the  said  borough,  passed  a 
resolution  in  the  following  words :  **  It  was  ordered 
that  the  general  district  rate  be  laid  and  levied 
upon  the  owners,  instead  of  the  occupiers,  in  cases 
where  the  rateable  value  of  any  premises  liable  to 
assessment  imder  the  Local  Government  Act  185S, 
does  not  exceed  the  sum  of  71.,  and  that  the  same 
be  assessed  at  the  reduced  estiiQate  of  three-fooithi 
of  the  net  annual  value  of  such  premises.*' 

18.  The  defendant  was,  at  Christmas  Day  1S70, 
and  during  the  two  quarters  of  a  year  then  next 
following,  the  owner  of  ninety-two  dwelling- 
houses  or  tenements,  specified  and  described  in 
the  schedule  marked  A,  which  accompanies,  and 
is  to  form  part  of  this  case ;  and  the  same  were  kt 
by  him,  during  such  period,  at  the  rents  or  sans, 
and  in  the  manner  specified  in  the  said  schedule. 

19.  The  occupiers  of  the  said  respectiTe  dwelliii|?> 
houses  or  tenements  were,  at  the  requestor  the 
defendant,  supplied  with  water  by  the  oompwy 
during  the  saidf  two  quarters  of  a 
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20.  Sixteen  of  the  said  dwelling  houses  or  tene- 
ments are  situated  in  the  townsnip  of  Sheffield, 
and  the  remainder  of  them  are  situated  in  the 
adjoining  township  of  Brightside  Bierlow. 

21.  During  the  two  quarters  of  a  year  for  which 
the  water  rates  in  question  are  claimed,  the  poors* 
rate  levied  in  the  township  of  Sheffield  was  after 
the  rate  of  2«.  lOd,  in  the  pound,  and  in  the  town- 
ship of  Brightside  Bierlow  after  the  rate  of  2«.  6(2. 
in  the  pound. 

22.  During  the  same  period  the  general  district 
rate,  in  the  borough  of  Sheffield,  under  the  Local 
Government  Acts,  was  after  the  rate  of  28,  in  the 
pound,  subject  to  the  deduction  mentioned  in  the 
aforesaid  resolution  of  20th  Sept.  1865. 

23.  The  company  claim  to  charge  the  water 
rates,  in  respect  of  the  dwelling  houses  or  tene- 
ments in  question,  upon  the  rents  or  sums  at 
which  the  said  dwelling  houses  or  tenements  re- 
spectively were  let,  without  making  any  deduction 
tnerefrom. 

24.  The  defendant  on  the  other  hand,  contends 
that  the  water  rates  ou^ht  to  be  charged  upon  the 
annual  value  of  the  said  dwelling  houses  or  tene- 
ments, free  of  all  tenant's  rates  and  taxes,  and 
that,  in  ascertaining  such  annual  value,  a  deduction 
should  be  made  from  the  rents  or  sums  at  which 
the  said  dwelling  houses  or  tenements  are  respec- 
tively let  as  aforesaid,  in  respect  of  the  amounts 
allowed  or  paid  by  him  for  poors'  rates,  district 
rates,  and  water  rates,  in  respect  of  the  said  dwel- 
ling houses  or  tenements  respectively  (whether 
sucn  allowance  or  payment  is  made  by  him  by 
virtue  of  statutory  obhgations  imposed  upon  him 
in  that  behalf,  or  by  reason  of  agreements 
voluntarily  entered  into  between  himseUE  and  his 
tenants). 

25.  Tlie  schedule  hereinbefore  referred  to  speci- 
fies and  describes  the  dwelling  houses  or  tene- 
ments in  question,  and,  in  addition  to  the  matter 
before  referred  to,  the  gross  estimated  rental  of  the 
said  dwelling  houses  or  tenements  for  the  purposes 
of  the  poor  rate,  the  sums  at  which  the  said  dwel- 
ling houses  or  tenements  were  respectively  rated 
for  poors'  rate ;  the  rates  claimed  to  be  deducted  by 
the  defendant  from  the  rents  or  sums  at  which  the 
said  dwelling  houses  or  tenements  respectively 
were  let,  as  hereinbefore  mentioned,  and  other 
particulars  relative  to  the  question  in  dispute. 
The  matters  stated  in,  or  appeiEuring  from,  the  said 
schedule  are  to  be  taken  as  correct,  and  it  is 
admitted  that,  if  the  defendant  is  entitled  to  make 
the  deductions  he  claims,  the  amounts  mentioned 
in  the  said  schedule,  under  the  respective  heads  of 
poors'  rate,  district  rate,  and  water  rate,  are  the 
amounts  proper  to  be  deducted  from  the  said  rents 
or  sums  at  which  the  said  dwelling  houses  or  tene- 
ments are  respectively  let  as  aforesaid. 

26.  The  sums,  in  respect  of  which  the  above 
mentioned  deductions  are  claimed  by  the  defen- 
dant, were  allowed  or  paid  by  the  defendant, 
as  specific  in  the  said  schedule,  for  poors' 
rates,  district  rates,  and  water  rates,  respectively, 
either  by  virtue  of  statutory  obligations  imposed 
upon  him  in  that  behalf,  or  by  reason  of  the  terms 
(yoluntarily  agreed  to  between  himself  and  his 
tenants)  on  which  the  said  respective  dwelling 
houses  or  tenements  were  let  by  him.  The  statu- 
tory obligations  above  referred  are,  as  regards  poors' 
rates,  sect.  1  of  the  Poor  Rate  Assessment  and  Col- 
lection Act  1869  (32  &  33  Yict.  c.  41),  as  regards 
diBtrict  rates  sect.  55  of  the  Local  Gbvemmeiit 


Act  1858  (21  &  22  Vict.  c.  98),  and  as  regards 
water  rates,  sect.  72  of  the  Water  Works  Clauses 
Act  1847  (10  &  11  Vict.  c.  17). 

27.  All  the  said  dwelling  houses  or  tenements,  in 
respect  of  which  the  water  rates  in  (question  are 
clamied,  were,  during  the  period  for  which  they  are 
claimed,  respectively  lot  for  terms  not  exceeoing 
three  months,  within  the  meaning  of  the  Ist  section 
of  the  Poor  Bate  Assessment  and  Collection  Act 
1869.  The  4th  section  of  the  last  mentioned  Act 
has  not  been  adopted  in  either  of  the  townships  of 
Sheffield  and  Brightside  Bierlow. 

28.  The  tenants  of  several  of  the  said  dwelling 
houses  or  tenements  for  which  the  water  rates  in 
question  are  claimed  (namely  those  numbered  in 
the  said  schedule  11, 17,  18, 19,  20,  and  21),  held 
their  respective  dwelling  houses  or  tenements  of 
the  defendant,  on  the  terms  that  they  should  not 
take  advantage  of  the  Ist  section  of  the  last  men- 
tioned Act,  and  should  pay  their  respective  rents 
for  the  same,  without  deducting  the  sums  paid  by 
them  for  poors'  rates. 

29.  The  water  rates  in  respect  of  all  the  said 
ninety-two  dwelling  houses  or  tenements  for  the 
quarter  of  the  year  next  following  Christmas  1870, 
became  duo  on  the  25th  Marcn  1871,  and  the 
water  rates  for  the  same  dwelling  houses  or  tene- 
ments for  the  next  quarter  of  a  year  became  due 
on  the  24th  June  1871. 

30.  The  water  rates  in  respect  of  the  said 
dwelling  houses  or  tenements  for  the  said  two 
quarters  of  a  year  amounted,  according  to  the 
mode  of  computation  adopted  by  the  company,  to 
31 Z.;  and,  according  to  the  mode  of  computation 
contended  for  by  the  defendant,  to  24Z.  78.  6d. 

31.  The  rents  or  sums  at  which  the  said  dwell- 
ing houses  or  tenements  are  respectively  let  as 
aforesaid,  are  to  be  taken  to  be  the  full  rents  or 
sums  obtainable  for  the  said  dwelling  houses  or 
tenements  respectively  upon  the  terms  upon 
which  the  same  are  respectively  let  as  aforesaid. 

The  question  for  the  opinion  of  the  court  is. 

Whether,  in  calculating  the  water  rates,  any 
deductions  should  be  made  from*  the  rents  or 
sums  at  which  the  said  dwelling  houses  or  tene- 
ments are  respectively  let  as  aforesaid,  in  respect 
of  the  payments  made  or  allowed  by  the  defen- 
dant, for  poors'  rates,  district  rates,  and  water 
rates,  or  any  and  which  of  them,  in  either  and 
which  of  the  following  cases,  namely : 

(A.)  In  cases  where  the  poors  rates,  district 
rates,  and  water  rates  respectively  were  allowed  or 
paid  by  the  defendant  by  virtue  of  statutory  obli- 
gations in  that  behalf. 

(B.)  In  cases  where  the  poors'  rates,  district 
rates,  and  water  rates  respectively,  were  allowed 
or  paid  by  the  defendant  by  reason  of  the  terms 
(voluntarily  agreed  to  between  himself  and  his 
tenants)  on  which  the  respective  dwelling  houses 
or  tenements  were  let  by  him. 

If  the  court  shall  be  of  opinion  that  none  of  the 
aforesaid  deductions  ought  to  bo*  made,  the  judg- 
ment is  to  be  entered  for  the  plaintiffs,  with  costs 
of  suit,  for  the  sum  of  61,  10«.,  over  and  above  the 
24i.  10«.  paid  into  court. 

If  the  court  shall  be  of  opinion  that  all  x>i  the 
deductions  claimed  by  the  defendant,  as  appearing 
in  the  said  schedule,  ought  to  be  made,  then  judg- 
ment is  to  be  entered  for  the  defendant,  with  costs 
of  suit. 

If  the  court  shall  be  of  opinion  that  some,  but 
not  all,  of  the  deductions  daimed  by  the  defendant, 
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as last  aforesaid,  ought  to  be  made,  then  judgment 
is  to  be  entered  for  the  plaintiffs,  with  costs  of  suit, 
for  such  sum,  over  and  above  the  24Z.  10«.  paid  into 
court,  as,  according  to  the  judgment  of  the  court, 
in  that  case  remain  due  to  uie  plaintiffs;  such 
sum,  in  case  of  difference,  to  be  settled  by  One  of 
the  masters  of  the  court. 

In  deciding  the  above  question,  the  court  is  to 
be  at  liberty  to  draw  inferences  of  fact : 

Points  for  argument  on  the  part  of  the  plaintiffs. 
The  plaintiffs,  unon  the  argument  of  this  special 
case,  will  contend.  That  the  water  rates  payaole  by 
the  defendant  to  the  plaintiffs,  in  respect  of  the 
water  supplied  by  them  to  the  several  dwelling 
houses  or  tenements  specified  in  the  schedule  A 
to  the  said  case,  should  be  calculated  upon  the  full 
rents  or  sums  at  which  such  dwelling  houses  or 
tenements  were  respectively  let,  and  for  which  the 
defendant,  as  landlord,  was  legally  entitled  to  dis- 
train, without  makinj^  any  deductions  therefrom 
for  poors'  rates,  district  rates,  and  water  rates,  or 
any  of  them,  whether  such  poors'  rates,  district 
rates,  and  water  rates,  or  any  of  them,  wore  re- 
spectively allowed  or  paid  by  the  defendant,  by 
virtue  of  statutory  obligations  in  that  behalf,  or  by 
reason  of  the  terms  (vomntarily  agreed  to  between 
the  defendant  and  his  tenants)  on  which  the  re- 
spective dwelling  houses  or  tenements  were  let  by 
mm. 

Points  for  argument  on  the  part  of  the  defen- 
dant : — First,  that  the  word  "  rent "  in  the  79th 
section  of  the  Sheffield  Water  Works  Act  of  1853  is 
synonymous  with  the  words  "  annual  value  "  in 
the  Water  Works  Clauses  Act  1847 ;  secondly,  that 
the  word  "  rent "  in  the  said  Act  of  1853  means 
the  rent  that  might  reasonably  be  expected  to  be 
obtained  for  the  dwelling-house  free  from  all  usual 
tenants*  rates  and  taxes;  thirdly,  that  the  poor 
rates,  district  rates,  and  water  rates  mentioned  in 
the  special  case  are  usual  tenants'  rates  ;  fourthly, 
that  the  word  "  rent "  in  the  said  Act  of  1853  can- 
not mean  the  rent  actually  paid,  because  such  rent 
is  the  criterion  of  the  actual  value  of  the  houses, 
and  because  such  a  construction  would  produce 
inequality  of  rating. 

In  addition  to  the  sections  of  the  Sheffield  Water- 
works Act  of  1853,  which  are  set  out  in  the  case,  the 
following  sections  of  the  several  after-mentioned 
Acts  of  Parliament  were  referred  to  in  the  case, 
the  arguments,  and  the  judgment  of  the  court,  as 
having  a  material  bearing  upon  the  question  at 
issue  r 

The  Sheffield  Water  Works  Act  1830  (11  Geo.  4, 
c.  Iv.,  local  and  personal,  repealed  by  the  subse- 
quent Act  of  1853),  enacted : 

Sect.  93.  That  tho  company  should  f amieh  a  supply  of 
water  to  every  inhabitajit  of  a  dwelling  house  at  the 
several  rates  per  annum  respectively,  according  to  the 
rent  of  the  dwelling  house  supplied,  according  to  the 
scale  in  the  said  section  mentioned ;  and  it  further 
enacted  that  such  rate  should  be  payable  cbccording  to  the 
actual  amount  of  the  rent,  whore  the  same  can  bo  ascer- 
tained ;  and  where  the  same  cannot  be  ascertained,  ac- 
cording to  such  rent  as  such  inhabitant  shall  be  assessed 
at  for  the  house  tax. 

The  Inhabited  House  Duty  Act  (48  Geo.  3,  c.  55) 
charges  the  tax  upon  houses,  in  schedule  B,  as 
follows : 

For  every  such  inhabited  house  which,  with  the  house- 
hold and  other  offices,  &o.,  therewith  occupied  and 
charged,  are  or  shall  be  worth  the  rent  hereiniufter  men- 
tioned by  the  year,  there  shall  be  oharged  the  yearly 
sums  following,  videlidt. 


The  Waterworks  Glausee  Act  1847  (10  All 
Vict.  c.  17)  enacts : 

Seot.  68  (with  respect  to  the  payment  and  reeofqj 
of  the  water  rates)  that  "the  water  zmtet,  except  u 
hereinafter  and  in  the  special  Act  mentaoned,  audi  be 
paid  by  and  recoverable  from  the  peraon  reqfiiizing,  i»> 
ceiving,  or  using  the  supply  of  water,  and  shall  be  pi^* 
able  according  to  the  annual  value  of  the  tenement  saD- 
plied  wiUi  water ;  and  if  any  dispute  arise  as  to  sua 
value,  the  same  shall  be  determinea  bj  two  jnetioes." 

The  Parochial  Assessments  Act  (6  &  7  WiL  i 

c.  96)  enacts : 

Sect.  1.  That  from  and  after  such  period,  not  bcof 
earlier  than  the  21st  March  next  after  the  peHufng  of  tins 
Act  (Aug.  1836),  as  the  Poor  Law  Commiaaonera  ahiD 
by  any  order  under  their  seal  of  office  dxreot,  no  rate  (or 
the  relief  of  the  poor  in  England  and  Walee  shall  be 
allowed  by  any  justices,  or  be  of  force,  which  ahiD 
not  be  made  upon  an  estimate  of  the  net  annual  vcdue  of 
the  several  hereditaments  rated  thereunto ;  that  is  to 
say,  of  the  rent  at  which  the  same  mi^ht  reaaonably  be 
expected  to  let  from  year  to  year,  free  of  all  Qsoal 
tenants'  rates  and  taxes,  and  tithe  oommatatkm  leot- 
charge,  if  any.  and  deducting  there&om  the  probable 
average  annual  cost  of  the  repairs,  insoranoe,  and  other 
expenses,  if  any,  necessary  to  maintain  them  in  a  state 
to  command  such  rent. 

The  Poor  Bate  Assessment  and  CoUectian  Act 
1869  (32  &  33  Vict.  c.  41)  enacts : 

Sect.  1.  The  occupier  of  any  rateable  hereditament  let 
to  him  for  a  term  not  exceeding  three  months  shall  be 
entitled  to  deduct  the  amount  paid  by  him  in  reepect  of  any 
poor  rate  assessed  upon  such  hereditament  from  the  rent 
due  or  accruing  due  to  the  owner,  and  every  anch  pay> 
ment  shall  be  a  valid  discharge  of  the  rent  to  the  extant 
of  the  rate  so  paid. 

Sect.  4  enables  the  vestrv  of  any  parish  to  make  the 
payment  of  the  poor  rates  obligatory  on  the  owner,  instead 
of  the  occupier,  in  cases  where  the  rateable  value  of  the 
hereditament  (except  in  London,  Liverpool,  Manches- 
ter, or  Birmingham)  does  not  exceed  81, 

The  Local  Government  Act  1858  (21  &  22  Yid 
c.  98)  enacts : 

Sect.  5S.  That  the  general  district  rates  shall  be  made 
and  levied  upon  the  occupiers  of  all  such  kinds  of  property 
as  by  the  laws  in  force  lor  the  time  being  are  or  may  be 
assessable  to  any  rate  for  the  relief  of  the  poor,  and  snail 
be  assessed  upon  the  full  net  annual  value  of  such  pro> 
perty,  ascertained  by  the  rate  (if  any)  for  the  relief  of  the 
poor  made  next  before  the  making  of  the  aetsesanesti 
under  this  Act,  subject  to  the  following  exceptions,  regii> 
lations,  and  conditions,  namely, 

The  owner y  instead  of  the  occupier,  may,  at  the  optica 
of  the  landlord,  be  rated  in  oases  where  the  rateable  valae 
of  any  premises  liable  to  assessment  under  the  Act  doee 
not  exceed  the  sum  of  101. ;  or 

Where  any  premises  liable  to  an  asseesment  are  let  to 
weekly  or  monthly  tenante  :  or. 

Whore  any  premises  so  liable  as  aforesaid  are  let  is 
separate  apajrtmente,  or  where  tho  rente  become  payaUeor 
are  collected  at  any  shorter  period  than  qnarterlj ;  sobjeet 
to  this  proviso,  that  in  cases  where  the  owner  is  rated 
instead  of  the  occupier  he  shall  be  assessed  upon  ndi 
reduced  estimate  as  the  local  board  deem  rnancmaWn  of 
the  not  annual  value,  not  being  less  than  two>thirds,  sor 
more  than  four-fifths  of  such  annual  vaZue. 

The  Waterworks  Clauses  Act  1847  (10  &  11 

Vict.  c.  17)  enacts : 

Sect.  72.  The  oumers  of  all  dweUing-honaes  or  parta  of 
dwelling-houses  occupied  as  sepazmte  taw^nnwBt^  the 
annual  value  of  which  houses  or  tenements  shall  net 
exceed  the  sum  of  101.,  shall  be  liable  to  the  pttjukBUi  of 
the  rates  instead  of  the  occupier;  and  the  powers  aad 
provisions  herein  or  in  the  special  Act  oontauied  for  the 
recovery  of  rates  from  occupiera,  ahall  be  constraed  to 
apply  to  the  owners  of  such  houaes  and 


Field,  Q.O.  (with  him  were  Zemplay,  Q.G.  ud 
Barker)  for  the  plaintiffs,  contended  tliat  the  plaa- 
tiffs  were  entitled  to  jndgmentk  and  to  recav9t  te 
full  amount  claimed  by  them  in  the  actUB  fsr 
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water  rates  supplied  to  the  defendant's  dwelling- 
houses.  By  sect.  79  of  the  company's  Special  Act 
of  1853,  sucn  rates  were  chargeable  in  respect  of  the 
water  supplied  by  the  company  to  dwelling  houses 
within  the  limits  of  their  Act,  upon  the  full  or 
actual  rent  or  sum  at  which  such  dwelling  houses 
were  let,  and  not  a  word  was  there  said  about  any 
deductioi^  or  abatement  being  made  from  such 
rent  or  sum  before  charging  or  assessing  the  water 
rate  thereon.  Their  original  Act  of  1830  em- 
pxowered  them  to  charge  the  rates  accordhig  to  the 
rent  of  the  dwelling  house,  and  it  was  to  be  payable 
"  accordingly  to  the  actuol  atrKHint  of  the  rent  paid" 
The  Waterworks  Clauses  Act  1849  (10  &  11  Vict, 
c.  17),  8.  68,  provides  that  the  water  rates  shall  be 
payable  "according  to  the  a^mual  value"  of  the 
nereditament  supplied  with  the  water.  The  terms 
"  annual  value  "  and  "retit "  in  these  Acts  respec- 
tively mean  the  same  thing,  namely,  the  sum 
actually  paid  for  rent,  the  amount  for  which  the 
landlord  could  distrain.  That  is  to  be  the  guide 
and  the  criterion  for  charging  the  water  rate,  and 
any  other  mode  would  be  inconvenient,  uncertain, 
complicated,  and  difficult  to  be  ascertained,  and 
unequal  in  its  imposition.  The  lettable  value  of  a 
house  is  increased  by  this  water  supply,  and  a 
larger  rent  is  consequently  obtainable.  It  is 
as  though  a  well  had  been  dug  on  the  premises, 
the  benefit  arising  from  which  would  have  to  be 
calculated  in  arriving  at  an  estimate  of  the  rent- 
ing value  of  the  premises.  The  case  of  Book  v.  The 
Mayor,  8fc,  of  Liverpool  (7  C.  B.,  N.  S.,  240),  is  a 
decisive  authoritjr  in  favour  of  the  plaintiffs  and 
of  their  construction  of  the  section  of  the  Act  in 
question.  He  cited  also,  as  authorities  in  support 
of  the  view  contended  for  on  the  part  of  the.pmin- 
tiffs: 

Rex  v.  The  Inhabitants  of  8t.  Paul,  Dqftford,  13  East, 
320; 

Rex  Y.  Inhabitants  of  Framlingham,  Bnrr.  Sett.  Cae. 
748; 

Rex  V.  The  Inhabitants  of  Thurmaeton,  4*^.,  1  B.  A  Ad. 
731; 

Elstone  ▼.  Rose,  19  L.  T.  Bep.  N.  S.  280 ;  L.  Bep.  4 
Q.B.4;  SSL.  J.  6,  Q.  B.; 

Reg.  V.  The  Overseers  of  Bilston,  L.  Bep.  1  Q.  B.  18 ; 
Sb  L.  J.  73,  M.  C. ; 

and  referred  to  the  Inhabited  House  Tax  Act 
(48  Greo.  3,  c.  55),  sched.  B ;  the  Income  Tax  Act 
(5  <&  6  Vict.  c.  35),  sched.  A,  defining  the  meaning 
of  annual  value,  and  the  Poor  Bate  Assessment, 
Ac.  Act  1869  (32  &  33  Vict.  c.  41),  s.  1. 

Maniety,  Q.C.  (with  him  was  Cave)  for  the  de- 
fendants, contra. — The  construction  for  which  the 
plaintiffs  contend  cannot  be  correct,  and  would 
lead,  if  it  were  to  be  adopted,  to  obvious  absurdity, 
inconsistency,  and  injustice  in  many  cases.  If  the 
word  '*  rent "  in  the  section  in  question  is  to  be 
construed  as  necessarily  meaning  the  sum  actually 
paid  in  all  cases  as  rent,  and  such  sum  is  to  be  the 
guide  in  charging  the  water  rate,  how  is  the  test 
or  criterion  to  be  applied  in  cases  where  a  fur- 
nished house  is  rented,  or  where  a  house  is  let  to 
a  son  or  other  relative,  or  to  an  employer's  servant 
at  a  lower  or  even  a  nominal  rent,  or  where  a 
house  is  occupied  by  the  owner,  or  where  land  is 
let  on  a  building  lease  at  a  ground  rent  P  These  il- 
lustrations show  that  "rent  in  sect.  79  cannot  mean 
the  rent  actually  paid,  for  that  forms  no  criterion 
of  the  true  value  of  the  premises,  and  would  lead 
to  unequal  rating ;  but  it  means  the  rent  which 
may  reasonikbly  be  expected  to  be  obtained  for  the 
particular  dwelling  nouse,  fi:'ee   from   all   usual 


tenant's  rates  and  taxes,  such  as  poor-rates,  dis- 
trict rates,  and  water  rates.  The  case  of  Book  v. 
The  Mayor  of  Liverpool  does  not  apply  here,  for 
the  decision  there  was  founded  on  a  special  agree- 
ment between  the  parties.  The  liability  of  the 
landlord  to  pay  rates  in  certain  cases  has  been  im- 
posed by  Acts  of  Parliament  passed  subsequently 
to  the  company's  Act  of  1853. 

Kemplay,  Q.C.  replied. 

Cur,  adv.  vult. 

26th  June. — ^The  following  judgments  were  now 
delivered : — 

Bbamwell  B. — ^This  was  an  action  by  the  plain- 
tiffs for  the  recovery  of  a  water  rate  or  rent  from 
the  defendant,  who  was  the  owner  of  many  small 
houses  in  Sheffield ;  and  the  question  was,  whether 
the  plaintiffs  were  entitled  to  charge  him  accord- 
ing  to  what   is  called,  and  what  in  one  sense 
is,  the  rent  paid ;    that  is,  the  sum  paid  by  the 
tenant  to  the  landlord  for  the  right  to  occupy  the 
premises,  without  deduction ;  or  whether  the  land- 
lord paying  the  water  rate  or  rent,  was  entitled  to 
deduct  from  the  so-called  rent  of  the  premises,  the 
poor  rate,  district  rate,  and  t'he  water  rate  itself. 
On  the  part  of  the  plaintiffs,  it  was  said  that  the 
defendant  had  no  right  to  deduct  these  items,  or 
any  of  them ;  and  on  the  part  of  the  defendant  it 
was  contended  that  he  had  the  right  to  deduct  all 
of  them.    Now,  what  the  plaintiffs  strongly  relied 
upon  was,  the  language  of  sect.  79  of  their  private 
Act ;  that  is  to  say,  that  the  company  are  required 
to  furnish  a  sufficient  supply  of  water  to  every 
inhabitant  and  occupier   of  a  private  dwelling- 
house,  or  part  of  a  dwelling-house,  at  the  following 
rate  per  annum :  that  is  to  say,  where  the  rent  of 
such  dwelling-house,  or  part  of  a  dwelling-house, 
shall  not  amount  to  71.  per  annum;   and  then, 
where  such  rent  shall  amount  to  71.,  and  then 
going  on  to  various  amounts.    And  sect  80  has 
these  words:    "in  cases  where  the  landlord,  or 
owner  of  a  number  of  houses  let  at  rents  not 
exceeding  71.  a  year,"  and  so  on.    These  are  the 
words  on  which  the  plaintiffs  mainly  relied,  and  they 
contended  that  those  words  showed  that  what  was 
commonly  called  the  rent,  that  is  to  say,  that  sum 
which  the  occupier  paid  to  the  landlord  for  the 
right  to  occupy  the  premises,  was  the  sum  upon 
which  the  water  rate  was  to  be  calculated  accord- 
ing to  this  Act  of  Parliament,  and  that  no  mention 
was  made  of  any  abatement  from  it.    The  conse- 
quence was,  that  all  that  had  to  be  done,  was  to 
look  at  what  the  occupier  paid  to  his  landlord  for 
the  right  to  occupy  the  premises ;  and  it  was  said 
that  this  was  a  convenient  way  of  ascertaining  the 
amount  to  be  paid,  and  that  if  a  discussion  was 
once  gotten  into  as  to  what  the  true  rent  was,  it 
would  be  a  thing  almost  impossible  to  settle.     For 
instance,  a  landlord  might  say,  "  Why,  I  do  not  re 
ceive  as  much  rent  in  reality  for  the  use  of  these 
premises  as  my  neighbour  does  for  similar  pre- 
mises, for  mine  are  duapidated,  and  a  large  sum  of 
that  which  I  receive  goes  to  keep  them  in  repair." 
In  answer  to  that  argument,  it  was  said  that  one 
cannot  always  look  to  the  rent,  for  the  reasons 
which  I  will  presently  mention.      The  plaintiffs 
said  that  the  rent  must  be  looked  at  when  it  can 
be,  and  that,  when  it  cannot,  another  criterion 
need  be  taken  to  see  what  the  rent  will  be.    The 
plaintiffs  further  argued  that,  in  truth,  it  might 
be  said  that  the  value  of  the  premises  for  occupa- 
tion was  the  rent,  notwithstanding  these  deduc- 
tions ;   because,  if  the  landlord  had  to  pay  them 
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instead  of  the  tenant,  the  premises  would  become  of 
so  much  greater  value  to  occupy.  It  was  also  urged 
on  the  part  of  the  plaintiffs,  that  with  respect  to 
this  very  water  rate,  for  example,  it  was  as  though 
the  landlord  had  dug  a  well,  br  laid  on  a  conduit 
from  a  river,  or  what  not,  which  had  made  the 
premises  aU  the  more  valuable  to  the  occupier; 
at  least,  that  is  what  I  understand  to  be  the  nature 
of  the  argument,  and  no  doubt  it  had  some  weight, 
and  as  such  was  entitled  to  consideration.     On  the 
other  hand,  the  defendant  said  that  it  was  impos- 
sible that  the  word  "  rent "  could  be  looked  at  as 
having  the  signification  and  operation  for  which  the 
plaintiffs  contended.    The  defendant  called  atten- 
tion to  this,  that  the  rent  was  always  spoken  of  as  a 
rent  that  did  not  amount  to  72.  per  annum ;  so  that, 
if  one  looked  at  it  literally,  in  cases  where  there 
was  no  letting  at  a  rent  per  annum  at  all,  but 
where  there  was  only  a  letting,  say  from  week  to 
week,  or  month  to  month,  that  was  not  provided 
for.    Then  the  defendant  further  contended  that 
there  were   cases  where   the  rent  could  not  be 
looked  at ;  for  instance,  there  were  cases  where  a 
man  occupied  his  own  house;    and  again,  there 
were  cases  where  a  man  occupied  a  furnished 
house,  and  paid  a  gross  or  lump  sum  for  the  occu- 
pation of  the  house  and  use  of  the  furniture ;  and 
again,  there  were  cases  where  a  man  might  occupy 
a  nouse  for  which  he  was  only  paying  what  is  com- 
monly called  a  ground  rent,  that  is  to  say,  where 
he  had  taken  the  land  and  built  a  house  upon  it, 
and  was  paying  rent  for  that.    Therefore  the  de- 
fendant argued,  with  real  force,  that  it  was  impos- 
sible that  the  word  rent  could  be  looked  at  as 
having  that  effect  and  force  which  the  plaintiffs 
desired  to  attribute  to  it.    Then,  as  to  tne  argu- 
ment that  it  would  lead  to   difficulties  if  these 
deductions  were  once  to  be  admitted,  the  defendant 
met  that  argument  with  this  answer :  ho  said,  it 
is  not  so  at  all ;  because  if,  instead  of  the  word 
"  rent,"  the  words  "  annual  value  "  had  been  used, 
all  these  difficulties  would  have  existed,  and  yet 
nobody  supposes  that  they  would  have  been  insuper- 
able ;  therefore,  what  is  to  be  done  in  all  cases,  is  te 
ascertain,  if  the  word  "  rent  "  is  used,  what  is  tho 
annual  value,  or  what  is  the  real  rent  of  the  pre- 
mises, as  distinguished  from  any  adventitious  ad- 
vantages which  the  premises  may  chance  to  enjoy.  I 
am  not  myself  going  to  attempt  to  give  a  definition 
of  **  rent,'  either  to  satisfy  a  political  economist,  or 
to  meet  all  possible  cases  in  which  one  might  require 
to  know  what  the  meaning  of  the  word  was.  Every- 
body understands  pretty  well  what  it  is.  It  is  that 
sum  which  the  tenant  pays  to  the  landlord  for  the 
right  to  occupy  the  premises  in  a  normal  state, with 
nothing  but  what  may  be  called  their  freehold  ad- 
vantages, and  not  including  any  such  as  I  have 
before  called  adventitious  or  abnormal  advantages, 
such  as  that  of  having  the  water  rates  or  poor  rates 
or  district  rates  paid  for  hira.     Therefore,  the  de- 
fendant said  there  was  no  difficulty  in  construing 
the  Act  of  Parliament  as  he  desired  it  to  be  con- 
strued, or  in  supposing  that  the  Act  of  Parliament 
meant  what  he,  the  defendant,  contended  that  it 
did  mean.     Well,  then  came  this  observation  on 
the  part  of  the  defendant,  that  at  the  time  when 
this  water  company's  Act  of  Parliament  pass^ 
they  would  have  a  right  to  charge  upon  the  then 
rents  of  the  houses  at  the  outside.    There  does 
appear  to  be  a  possibility,  under  Sturges  Bourne's 
Act,  that  the  houses  or  some  of  them  might  have 
been  made  liable  to  a  rate  under  that  Act,  but  it 


has  never  been  put  in  force.     Saving  that  excep- 
tion, at  the  time  when  the  water  company's  Act 
passed,  the  tenant  paid  all  the  tenant's  rates.   The 
obvious  consequence  of  putting  them  on  the  land- 
lord is  to  raise  the  rent — to  raise  what  is  called 
the  rent ;  to  raise  the  sum  which  the  tenant  will 
pay  for  the  occupation.    It  is  perfectly  manifest 
that,  if  a  man  gets  a  house  of  which  he  has  not  to 
pay  the  rates  which  he  would  have  to  pay  if  he 
accepted  the  next  house  of  a  similar  value,  he 
would  pay  more  for  the  former  house  than  he 
would  for  that  of  which  he  would  have  to  pay  the 
rates ;  and,  therefore,  the  argument  on  the  part  of 
the  defendant  was,  that  if  the  plaintiffs  are  right 
in  their  construction,  the  result  of  patting  on  the 
landlord  the  district  rate,  the  poor  rate,  and  the 
water  rate  is  to  increase  the  nominal  rent  paid  to  the 
landlord,  and  consequently  to  increase  the  sum  at 
which  the  occupier  of  the  premises  may  be  charged 
for  the  water  rate ;  and,  therefore  that,  in  effect,  these 
Acts  of  Parliament,  passed  with  a  wholly  different 
object,  would  have  the  effect  of  adding  perhaps  tea 
per  cent,  to  the  water  rates  or  rents  of  the  people 
of  Sheffield.    Certaiidy,  that  was  a  very  stroog 
observation.    And  it  was  also  pointed  out  that 
certain    ridiculous   and  impossiole  oonseauences 
woidd  follow;  for  instance,  there  might  oe  two 
houses  of  precisely  equal  value,  ci  both  of  which 
the  same  man  is  the  owner,  and  he  occupies  one  of 
them,  which  is  worth  9L ;  and  he  lets  the  other  of 
them  and  has  to  pay  the  district  rate,  the  water 
rate,  and  the  poor  rate  upon  it,  and  therefore  he 
lets  it  for  upwards  of  10^  a  year.    The  result  will 
be  that,  in  respect  of  the  house  which  he  himself 
occupies  (I  am  not  now  dealing  with  the  particular 
figures*  but  merely  giving  an    iUnstration),   he 
would  be  liable  to  be  cnarged  with  one  rate  for  his 
water,  and  in  respect  of  the  neighbouring  hoose, 
which  his  tenant  occupied,  he  would  be  liable  to 
be  charged  with  another  rate  for  the  water  sop- 

Ehed  to  his  tenant.  Now,  that  cannot  in  reason 
e,  unless  there  is  some  positive  necessity  for  it. 
and  extremely  plain  words  to  that  effect  in  the  Act 
of  Parliament.  Another  thing,  as  was  also  shown, 
would  follow;  I  may  take  the  very  figures  I  have 
mentioned.  As  soon  as  the  landlord  has  to  paj 
the  district  rate  and  the  poor  rate  and  the  water 
rate  upon  his  house,  the  rent  becomes  upwards  of 
102.  a  year,  and  then  he  is  not  the  man  to  he 
chargea  with  the  rates,  because  it  is  only  when  the 
rent  is  lOZ.  a  year  that  the  clause  applies.  When 
I  say  lOZ.,  it  may  be  that  the  illustration  ought  to 
be  limited  to  7^  lam  not  going  into  any  entangle- 
ments of  that  description ;  it  is  not  necessary  for 
the  purpose  which  I  have  in  hand.  But  taking 
101.  or  7L  to  be  the  criterion,  he  will,  when  he  pays 
the  district  rate,  the  water  rate,  and  the  poor  rue 
for  his  house,  raise  the  rent  above  the  statutorr 
amount,  and  the  consequence  will  be  that  he  will 
not  be  under  an  obligation  to  pay;  whereas,  as  soon 
as  his  tenant  pays  it,  the  rent  will  go  down  belov 
the  statutory  amount,  and  then  the  landlord  will 
be  under  an  obligation  to  pay  it.  The  consequence 
woidd  be  that  there  would  be  certiun  houses  whidi 
it  would  be  impossible  to  say  were  vrithin  the  Art 
of  Parliament  so  as  that  the  landlord  must  pavthe 
rate  or  that  the  tenant  must  pay  the  rate ;  ancl,  in- 
deed, that  is  true,  I  think,  of  the  other  rates,  the 
district  and  the  poor  rates.  Well,  that  seems  to  be 
an  absurdity.  Then,  as  I  said  before,  the  defen- 
dant says  that  this  really  is  no  part  of  the  rent, 
if  we  call  it  rent ;  it  is  no  part  of  tlie  aimniJ  tafaie 
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of  the  premises.    It  is  of  no  use  to  liken  it  to  the 
case  of  a  well  that  has  been  dug,  or  of  a  conduit 
that  has  been  brought  from  the  stream,  which 
would  have  become  part  of  the  freehold,  and  might 
be  taken  into  account  in  estimating  the  value  of 
the  premises.    This  is  not  so.      It  is  something 
which  is  enjoyed  in  conjunction  with  the  freehold 
and  its  advantages,  and  it  is  no  more  a  part  of  the 
freehold  than  gas  suppUed  for  the  purpose   of 
lighting,  or,  what  it  is  perfectly  possible  might  be 
had,  warm  air ;  as  for  mstance,  suppose  a  row  of 
houses  next  to  a  factory,  and  the  owner  of  the 
houses  to  be  the  owner  of  the  factory,  and  that  he 
could  conveniently  warm  all  the  houses  with  hot 
air  from  the  factory,  and  so  save  his  tenants  the 
expense  of  coals  to  a  considerable  extent,  for  which 
he  might  charge  them  an  additional  rent ;  or  it 
might  be,  as  is  not  uncommon  in  manufacturing 
districts,  that  steam  power    might  be  laid   on. 
Let  us  take  all  those  cases.     It  would  be  unreason- 
able to  say  that  they  contributed  to  the  rent  of  the 
houses,  although,  as  between  landlord  and  tenant, 
thev  might  conveniently  use   the  word  "rent," 
and  thev  might  agree  that  it  should  be  distrained 
for,  and,  in  point  of  law,  it  might  all  issue  out 
of  the  realty.     But  it  is  impossible  to  suppose, 
under  these  circumstances,  for  the  purposes  oi  this 
Act  of  Parliament  of  enabling  the  water  company 
to  charge,  that  the  sum  so  payable  would  be  rent. 
This  was  the  argument  on  the  part  of  the  defen- 
dant, and  I  own  that  it  prevailed  with  me.     I 
cannot  think  that  there  is  much  difficulty  in  the 
case.    No  doubt  the  word  "  rent  "  is  used  in  the 
Act  of  Parliament,  but  it  is  spoken  of  as  a  yearly 
rent,  which    would  exclude  probably    the  most 
numerous  class  of  cases  where  there  is  no  yearly 
rent  at  all.    It  means  value.    It  must  mean  value 
for  the  other  reasons  that  are  urged,  namely,  that 
there  are  some  houses  without  any  rent  at  all.    It 
cannot  be  said  that  this  is  a  part  of  that  for  which 
a  tenant  pays  under  the  name  of  rent  or  yearly 
value  as  in  the  Act  of  Parliament,  and  the  absurd 
consequences  that  would  result  from  the  plaintiffs' 
being  in  the  right  in  this  case  show  that  they 
cannot  be  so,  and  consequently  that  our  judgment 
should  be  for  the  defendant.     I  am  not  going  into 
the  authorities,  because  I  know  that  my  brother 
Cleasby  has  done  so.    The  only  case  on  which  I 
will  make  any  observation  is  that  of  Book  v.  The 
Mayor,   ^c,   of  Liverpool  (sup.),  which  certainly 
to  my  mind   was  decided  by  the  court  on  the 
ground  that  the  parties  had  come  to  an  agreement. 
There  appears  to  have  been,  under  the  Act  of 
Parliament,  a  sort  of  right  to  come  to  an  agree- 
ment ;  but  in  point  of  fact  they  had  come  to  one, 
and  had  agreed  that  the  particular  sum  there  men- 
tioned should  be  the  sum  upon  which  the  water 
rate  should  be  fixed.    I  have  thus  expressed  my 
views  in  order  that  the  parties  may  see  that  my 
brother  Cleasby  and  I  have  not  merely  adopted, 
the  one  of   us  the  opinion  of  the  other;  but  I 
have    my    brother    Cleasby*s    written   judgment 
here,  which  I  will  read  immediately,  having  only 
one  more  observation  of  my  own  to  make.     1  have 
delivered  a  separate  judgment  in  this  case  partly 
because  I  might  say  something  which   perhaps 
might  not  be  contained  in  my  brother  Cleasby's 
judgment,  and  partly  for  the  purpose  of  its  being 
seen  that  we  have  attended  to  the  case,  althougn 
I  am  quite  aware  that,  from  the  amount  in  dispute 
and  the  importance  of  the  question,  let  the  judg- 
ments be  on  which  side  they  may,  and  let  the 
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arguments  used  in  them  be  what  they  may,  the 
probability  is  that  the  present  are  very  much 
pro  forma  judgments,  and  that  our  delivering 
them  is  merely  for  the  assistance  of  the  parties  in 
getting  to  the  next  stage  in  which  the  case  will 
make  its  appearance. 

The  learned  Baron  then  proceeded  to  read  the 
following  written  judgment  of 

Cleasby,  B. — In  this  case  the  question  for  our 
consideration  is,  what  is  the  proper  meaning  to  be 
given  to  the  word  "  rent "  in  the  79th  section  of 
the  Sheffield  Water  Works  Act  1853.     According 
to  that  section,  houses  are  to  pay  water  rates  upon 
a  different  scale,   according  to  the  rents  of  the 
houses ;  not  in  exact  proportion  to  the  rents,  but 
going  by  steps.     For  example,  if  the  rent  shall  not 
amount  to  n.  per  annam,  then  at  a  rate  for  the 
whole  year  not  exceeding  6Z.  per  cent,  per  annum 
on  such  rents ;  but  not  in  any  such  case  to  exceed 
the  sum  of  Is.  2d,  per  annum  ;  if  the  rent  exceeds 
72.,  but  not  8Z.,  then  at  a  rate  not  exceeding  8^.  per 
annum,  and  so  on  upon  a  varying  scale ;  and  if  the 
rent  amounts  to  lOOL  per  annum,  the  rate  is  not  to 
exceed  3L  per  cent,  upon  such  rent.    By  "  The 
Water  Works  Clauses  Act  1847  "  (10  &  11  Vict, 
c.  17),  s.  68,  water  rates  are  to  be  payable  accord- 
ing to  the  annual  value  of  the  premises,  and  this 
Act  is  only  incorporated  with  the  Sheffield  Act 
where  the  provisions  of  the  latter  do  not  vary  the 
former ;  and  as  the  standard  of  rating  is  different, 
the  68th  section  of   the  general  Act  is  not  so 
entirely  applicable  as  to  justify  us  in  saying  that 
the  effect  of  the  two  Acts  is,  that  the  "  annual 
value"    mentioned   in   the    68th  section  of    the 
general  Act,  and  the  "  rent  *'  mentioned  in  the 
74th  section  of  the  special  Act  must  mean  the  same 
thing.     It  should   oe  noticed  that,  in  the  earlier 
Sheffield  Waterworks  Act  (11  Geo.  4,  c.  Iv.),  s.93 
the  water  rates  were  payable  according  to  the  rerU, 
taken  by  certain  steps  in  a  similar  manner,  though 
not  exactly  the  same,  as  in  the  present  Act.   But 
that  Act  is  repealed,  and  is  only  adverted  to  on 
account  of  the  general  provision  in  sect.  93,  "  that 
the  rate  shall  be  payable  according  to  the  actual 
amount  of  the  rent,  where  the  same  can  be  ascer- 
tained; and  where  the  same  cannot  be  ascertained, 
then,  according  to  such  rent  as  such  inhabitant 
shall  be  assessed  at  for  the  house  tax."     Now, 
when  we  refer  to  the  Act  for  assessing  the  house 
tax  (48  (jfeo.  3,  c.  55),  and  to    the   schedule  (B) 
thereto,  we  ffnd  that  the  assessment  is  at  certain 
rates  where  the  houses  shall  be  worth  the  rents 
after  mentioned,  and  then  follow  the  scale  of  rents, 
and  the  assessment  at  so  much  in  the  pound. 
This,  though  not  forming  part  of  the  Act  in  ques- 
tion here,  is  well  worthy  or  notice,  as  showing  the 
use  of  the  word  "  rent,"  as  signifying  the  rent  which 
a  house  is  worth,  which  is,  in  otner  words,  the 
yearly  worth  or  value.    For,  although  the  actual 
rent  is  to  be  the  guide,  when  it  can  be  ascer- 
tained, this  must  mean  the  actual  rent  when  it  re- 
presents the  value,  and  not  where,  from  other 
conditions,  under  which  it  is  paid  as  rent,  it  is  no 
criterion  of  value  at  all.    And  the  same  reasoning, 
we  think,  applies  to  the  Act  in  question.    The 
word  "rent      cannot  si^ify,   strictly,  the  rent 
actually  or  accidentally  paid.    In  a  row  of  houses, 
all  of  equal  value,  one  might  be  let  at  a  nominal 
rent  from  love  and  affection ;  another  might  be  let 
at  a  greatly  reduced  rent  to  a  servant  in  the 
employ  of  the  landlord;  another  might  yield  a 
small  rent  because  the  tenant  had  repaired  the 
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house  himself,  or  paid  a  premium;  and  no  one 
would  contend  that,  in  any  such  cases,  the  actual 
rent  paid  would  be  the  criterion.  It  would  not  be 
the  criterion  in  any  case  in  which  it  does  not  form 
a  means  of  comparison  with  other  houses^  as  re- 
gards their  worth.  In  general  the  rent  paid  is 
what  the  house  is  worth,  and  is  the  real  criterion 
of  value,  as  distinguished  from  estimates.  It 
makes  a  fact  the  test,  which  is  certain,  and  ex- 
cludes partiality.  Having  arrived  at  the  conclu- 
sion that  the  actual  rent  is  not  necessarily  the 
"rent"  referred  to  in  the  79th  section  of  the 
Sheffield  Water  Works  Act  of  1863,  but  the  Droper 
rent  for  the  houses  which  would,  in  eeneral,  cor- 
respond with  the  actual  rent  of  small  houses  let  at 
weekly  rents,  it  follows,  as  we  think,  that  the 
proper  rent  must  be  ascertained  by  some  regular 
and  fixed  standard,  and  not  by  a  standard  depend- 
ing upon  whether  the  house  is  let  or  occupied  by 
the  owner,  or  let  for  more  or  less  than  three 
months,  or  for  a  greater  or  less  value  than  a  par- 
ticular sum,  or  upon  the  appUcation  of  certain  Acts 
of  Parliament  to  the  property,  or  upon  the  particu- 
lar arrangement  maae  between  the  landlord  and 
his  tenants.  Now,  upon  the  proper  construction  of 
the  79th  section,  standing  by  itself,  supposing  no 
subsequent  Act  of  Parliament  on  the  subject  of 
i'ating  to  be  applied  to  the  premises,  the  rent  paid 
by  an  ordinary  tenant,  who  himself  paid  all  the 
rates  and  charges  properly  borne  by  occupiers, 
would  clearly  satisry  tna  word  "rent."  It  may 
appear  that  this  would  be  so  only  as  regards  houses 
above  the  annual  value  of  102.,  because,  as  regards 
houses  below  that  value,  by  the  72nd  section  of  the 
general  Act  the  owners  of  such  houses  are  liable  to 
the  water  rate  instead  of  the  occupier,  so  as  to  make 
tlie  water  rate  necessarily,  as  regards  such  houses, 
part  of  the  rent,  but  this  is  an  apparent  objection 
only.  It  would  be  an  objection  if  the  word  "  rent" 
in  the  clause  in  question  must  signify  the  rent 
which  the  tenant  pays ;  whereas  the  more  reasonable 
meaning  is  what  rent  the  premises  are  worth  as 
"rent"  under  ordinary  conditions.  The  word 
"  rent  "  may,  we  think,  be  read  to  mean  what  the 
landlord  gets  as  "rent,"  under  the  usual  condi- 
tions, though  technically  this  is  not  its  meaning ; 
and,  if  the  landlord  is  obliged  to  pay  the  water 
rate,  all  that  he  gets  as  rent,  and  all  that  he  ought 
to  have  taxed  as  rent,  is  the  whole  payment  after 
deducting  what  he  is  so  obliged  to  pay.  The  same 
reason  applies  with  equal  force  to  the  payment  of 
poor  rates  and  district  rates.  We  thus  hold  the 
word  "rent"  in  the  79th  section  of  the  Act  in 
question  to  mean  the  proper  rent  to  a  tenant 
paying  the  rates  and  charges  regularly  paid  by  the 
tenant,  of  which  the  actufu  rent,  where  the  tenant 
does  pay  those  rates  and  charges  is,  in  general, 
the  proper  criterion ;  and  this  is  the  same  thing 
as  tne  yearly  worth  or  annual  value.  And  by  so 
holding,  we  escape  from  the  inconsistency  of 
rating  the  premises  upon  a  different  standard, 
according  as  the  value  of  the  premises  makes  the 
actual  payment  of  the  rates  rail  upon  the  tenant 
or  the  landlord.  The  words  "  rent  and  "  annual 
value  "  are  often  used  indiscriminately,  and  we 
think  that  they  are  done  so  in  the  68th  section  of 
the  general  Act,  and  the  79th  section  of  the  special 
Act.  As  another  instance,  although  it  is  not 
allowed  to  refer  to  the  marginal  reference  in  con- 
struing the  clause  in  an  Act  of  Parliament,  yet  we 
may  do  so  in  considering  the  general  sense  in 
irbjch  words  are  used.     The  72nd  section  of  The 


Waterworks  Clauses  Act  1847,  makes  the  rate 
payable  by  the  landlord  when  the  anmuil  value  of 
the  premises  does  not  exceed  101.;  and  the  marginal 
note  is  "  owners  of  houses  not  exceeding  lOZ.  rent 
to  be  liable  to  the  rates."  We  have  referred  to 
the  various  authorities  cited  in  the  course  of  the 
argument.  We  do  not  think  that  the  settlement 
cases  have  any  real  bearing  upon  a  case  like  the 
present,  where  we  are  considering  a  system  of 
rating  houses.  But  it  may  be  noticed  that  it 
woula  appear  that  the  case  of  Bex  v.  The  inha- 
hitants  of  St.  PauVs^  Deptford,  in  13  East,  ^0,  was 
decided  because  the  court  felt  bound  by  a  previous 
decision  in  the  case  of  Beg,  ▼.  Inhabitants  of 
Frandingham  (Burrow's  Settlement  Cases,  p.  748) ; 
and,  as  regards  the  case  of  Bex.  ▼.  The  InhahitanU 
of  Thurmaston  (1  B.  &  Ad.  731),  the  words  of  the 
Act  of  Parliament  therein  referred  to  were,  as  to 
'  one  of  them,  that  the  houses  must  be  bond  fide 
hired  for  101.  by  the  year,  and  the  rent  paid  for 
one  year,  and  as  to  the  other  of  them,  that  the 
house  must  be  rented  at  101.  a  year,  and  the  rent 
I  actually  paid  for  that  term ;  so  that  the  payment 
j  by  the  tenant  of  the  rent  of  lOL  for  one  year  is  the 
criterion  of  settlement,  a  reason  which  does  not 
apply  to  the  present  case  at  all.  The  case  of 
Elstone  v.  Bose  (19  L.  T.  Rep.  N.  S.  280 ;  38  L.  J. 
6,  Q.  B. ;  L.  Rep.  4  Q.  B.  4)  raised  a  question  as  to 
the  jurisdiction  of  the  County  Court  judge,  and 
the  grounds  of  decision  there  do  not  at  all  assist 
the  decision  in  the  pre-ent  case.  In  Beg  v.  The 
Overseers  of  BiUton  (L.  Rep.  1  Q.  B.  18 ;  35  L.  J. 
73,  M.  C),  a  poor  rate  case,  it  was  held  that  a  pay- 
ment made  by  the  landlord  as  a  water  rent  ought 
not,  in  ascertaining  the  rateable  value  of  the  pre- 
mises, to  be  deducted  from  the  amount,  97.  2»., 
found  as  a  fact  by  the  sessions  to  be  the  ^ross 
rental,  on  the  ground  that  it  did  not  come  within 
any  of  the  deductions  allowable  under  the  Parochial 
Assessment  Act  {(ok"?  Will.  4,  c.  96),  s.  1.  In 
that  case  there  was  nothing  in  the  nature  of  a 
water  rate,  but  the  water  was  supplied  at  the 
option  of  the  inhal)itants,  and  the  agreed  rent  paid 
by  the  landlord  or  tenant  as  arranged  between 
them.  The  court  held  it  to  be  clear,  and  could  not 
do  otherwise,  that  the  so-called  water  rent  was 
not  a  tenant*s  rate  or  tax,  and  that  it  did  not  come 
within  the  other  head  of  deductions,  as  an  expense 
necessary  to  maintain  the  premises  in  a  state  to 
command  the  rent,  any  more  than  the  supplying 
by  agreement  of  gas  instead  of  candles,  or  of  meat, 
or  any  other  necessary  of  life,  would  have  done  so. 
That  case,  therefore,  has  no  bearing  upon  the 
question  in  the  present  case,  which  is,  how  the 
compulsory  water  rate  is  to  be  imposed.  In  the 
present  case,  all  the  deductions  claimed  are  in 
respect  of  charges  which  are  the  subject  of  rates, 
and  compulsory  so  far  as  the  property  is  concerned. 
But  the  case  mainly  relied  on  by  the  plaintiffs  was 
that  of  Rook  (app.)  v.  The  Mayor,  Sfc,  of  Liverpool 
(resp.)  (7  C.  B.,  N.  S.,  240).  According  to  the 
marginal  note  that  case  would  be  a  strong  autho- 
rity in  their  favour;  and,  if  the  question  raised 
in  that  case  and  decided  had  not  been  com- 
plicated by  an  agreement  between  the  pardes. 
which  was  relied  on  in  'the  judgments,  and 
in  fact  formed  the  foundation  of  them,  we 
should  have  felt  bound  by  the  decision  upon 
a  question  of  such  a  general  natore  as  rating, 
and  have  decided  accordingly.  In  that  case  the 
water  rate  was  to  be  upon  the  annual  value  of  the 
premises,  and   there  was  a  power  to  oompooDd 
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where  the  yearW  rent  or  v&lne  did  not  amoant  to 
101.  There  h&a  been  a  composition  paper  by  which 
the  appelhuit  agreed  to  compound  for  the  water 
rates,  and  in  a  schedule  the  venial  of  the  two  Bets 
of  preraiaeB  was  stated  to  be  4s.  6d.  per  week  and 
St.  Gd.  per  week,  respectivelj ;  and  there  was  a 
proriao  that,  in  case  toe  rentala  were  not  coirectlj 
Stated,  the  corporation  might  insert  the  correct 
rentals  and  recover  the  water  rates  according;!^'.  It 
appeared  that,  in  fact,  the  rentals  were  sispeuce 
a  week  more  ia  reapect  of  both  sets  of  premises, 
the  landlord  claiming  to  deduct  the  sixpence  for 
the  rates  paid  b;  him.  The  court  held  that  in 
that  case  the  appellant  must  be  rated  to  the  full 
amount;  but  not,  it  ia  submitted,  because  that 
would  be  the  correct  mode  of  rating  indepen- 
dentlj  of  the  terms  of  the  compositioii,  but 
because  the  appellant  had  agreed  to  make  the 
aelnal  rental  the  criterion,  or  rather  the  corpora- 
tion hod  a  right  to  act  upon  hia  having  so 
agreed.  Erie,  C.J.,  in  the  course  of  the  argu- 
ment saja  (at  p.  257  of  7  C.  B.,  N.  S.) :  "  Ton 
saj  the  written  contract  between  the  parties  is 
on  the  rental  and  with  a  view  to  that  alone  ; 
and  that,  for  aught  that  appears,  the  council 
would  not  have  entered  into  it  upon  any  other 
footing."  And  the  whole  of  hia  judEment  after- 
wards given  is  to  the  same  oSect.  The  conclu- 
sion of  it  is  as  follows  ;  "  My  J  udgment  is  founded 
upon  the  terms  of  the  composition  paper  which 
IB  before  us."  Mr.  Justioe  Willes  says :  "  It 
seems  to  us  to  have  been  agreed  on  both  sides 
that  the  rent  shonld  be  ts£en  to  represent  the 
value."  So  that  no  judgment  whatever  is  given 
upon  the  general  question  of  annual  value,  bat 
onlj  npoa  the  proper  construction  of  the  compo- 
sition paper.  There  is  no  such  question  as  that 
before  us  now,  and  therefore  that  decision  does 
not  in  any  way  conflict  with  the  reasons  which  we 
have  given  for  the  conclnsion  arrived  at  in  the 
present  case.  For  the  reasons  above  given  we 
think  that  in  determining  the  class  to  which  the 


the  landlord's  pocket  as  rent,  aEt«r  the  deductions 
for  water  rates,  poor  rates,  and  district  rates, 
whenever  he  pavs  them.  Onr  judgment  there- 
tore  will  be  for  the  defendant. 

The  same  question  arises  in  the  case  of  Bermett 
V.  The  Sheffield  Waterworks  Company,  stated  by 
the  magistrate.  And  according  to  onr  jud|pnent 
already  given,  the  decision  in  that  case  will  be 
reveraed. 

Judgment  for  ths  de/endarU. 

Attorneys  for  the  plaiutiSs,  Pitman  and  Lane, 
27,  Nicholas-lane,  Lombard-street,  B.C.,  agents  for 
Blalielock  SmUh,  Shef&eld. 

Attorneys  for  the  defendant,  Pattiton,  Wigg,  and 
Co.,  50,  Lombard-street,  E.C ,  agents  for  Broorn' 
head,  Wightman  and  Moore,  Sheffield. 


BurriaUn^vXaw. 

Wednesdai/.  June  19, 1872. 
(Before  the  Lords  Justices.) 
Paestos  V,  Tub  Cokpokatiok  or  Gbeat  Yabkouth. 
Corporation — Mortgage  of  rates — Local  Act — Pro- 
vitUmfoT  repayment  by  ballot — Bight  of  mortgagee 
to  repayment  of  principal — AecourU — Beeeiver. 
The  corporation  of  a  borough  toere,  6y  Act  of  Par- 
liament, authorised  to  raise  a  certain  sum  ofvwney 
for  local  improvements  by  mortgage  of  the  gttueral 
district  rates.     In  the  form  of  mortgage  prescribed 
by  the  Act,  no  tiine  was  specified  for  the  repayment 
of  the  money,  and  the  oniy  'mode  of  r^ayment 
mentioned  in  the  Act   was   that  the   Oomn-iiiioa 
should  ■ijearly  and  every  gear  pay  off  lOOl,  at  the 
least,  oj  the  laoiwys  borrowed  under  the  Act,  and 
it  was  provided  tliol  the  mortgagees  to  be  paid  off 
should  be  ascertained  by  balloL 
On  a  bill  by  one  of  the  mortgagees  for  payment  of 
the  principal  moneys  owljig  to  him,  ana  for  the 
appointment  of  a  receiver : 
Held  {afirming  the  decUion   of  Bacon,  V.C.),  lIuU 
the  mortgagee  was  not  entitled  to  be  paid  tite  prin- 
cipal  ■money/  owing  to  him,  except  by  the  means 
and  in  the  manner  provided  by  the  Act,  nor  to 
have  a  receiver  of  the   district  rote*  appointed  by 
the  court. 
This  was  on  appeal  from  a  decision  of  Bacon,  T.C. 
The  hearing   before  the  V ice-Chancellor  ia  re> 
ported  in  26  L.  T.  Bep.  N.  S.  285,  where  the  facts 
of  the  case  aro  fully  stated. 

The  Vice- Chancellor  having  dismissed  the  plain- 
tiff's bUI  with  costs,  the  plaintiff  appealed. 

Eddie,  Q.C.  and  IT.  Pearsoa,  for  the  appellant, 
contended  that  he  was  entitled  under  the  Act  to 
have  his  mortgage  paid  off  after  six  months'  notice, 
and  as  the  corporation  had,  after  such  notice, 
failed  to  repay  him  his  principal,  he  was  entitled  to 
have  a  receiver  appointed  of  the  rates :  {Hopkins  v. 
The  Wurceiter  and  Binnlng)iam  Caiud  Proprietofit, 
L.  Bep.  6  Eq.  4,17.)  If  the  contention  of  the 
corporation  that  they  were  only  bound  to  pay  off 
IWh.  in  each  year  were  correct,  it  would  take  them 
200  years  to  pav  off  the  20,000L  which  they  had 
borrowed ;  and  the  rights  of  the  mortgagees  could 
not  be  prejudiced  in  this  way  for  the  benefit  of 
the  ratepayers.     They  also  cited 

Lord  Creim  r.  Edtlttons,  1  De  O.  ft  J.  93  i 

De  Winton  v.  The  Mayor  and  Corvoratiim  of  Brecon, 

33L.T.Bep.29e;  26Bmt.S33; 
FostitthiBiils  V.   The  Maryport   Harbour  Trusttei, 

20  U  T.  Bep.  N.  S.  13B  ; 
Fripp  V.  Th«  Chard  ttailtea^  Company,  II  Hare, 

241,3S8i 
Jnwi  V.  Ths  Trustees  of  the  Biri^nhead  Docks,  20 

Beav.  332; 
Public  Usftlth  A«t  1848  <11  i.  12  Viot  e.  63),  u.  113, 

114) 
Local  OavernmeDt  Aot  1866  (21  *  12  Vict  o.  96),  as. 
10,  57. 
Without  calling  upon 

Eay,  Q.C.  and  Liiultey,  Q.C.,  who  appeared  for 
the  corporation,  or 

Bodwell,  who  appeared  Tor  a  bondholder  repre- 
senting the  mortgagees  who  did  not  wish  to  be  paid. 
Lord  Jnstioe  Jufsa  said : — This  Utigation,  in 
which  the  plaintiffs,  not  satisfied  with  the  case 
being  argued  and  decided  in  the  court  below,  have 
occupied  the  time  of  this  court  for  some  hours,  is 
only  exphoable  by  the  fact  that  one  of  the  plaintiffs 
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appears  to  be  a  eolicitor.  A  more  idle  coatentioa 
appears  to  me  never  M  have  been  nused  than 
wfiether  a  person  who  has  lent  money  to  the  Cor- 
poration of  Great  Yannontb,  on  the  security  of  the 
rates,  is  entitled  to  get  his  money  back  by  having 
a  receiver  appointed  of  the  rates  and  tolls  of  the 
borough  of  Great  Yarmonth,  when  he  might  sell 
his  bonds  in  the  market  for  a  price  which  would 
no  doubt  be  within  a  few  pounds  of  their  nominal 
value.  The  pliuntiSs,  as  representing  the  other 
bondholders,  raise  a  great  many  nice  points  about 
this  matter,  which  involves  only  a  few  pounds  at 
the  utmost,  and  institute  on  expensive  litigation, 
the  costs  of  which  they  may  find  that  they  will 
have  to  pay  personalty.  In  my  opinion  the  litiga- 
tion is  as  idle  in  point  of  legal  contention  as  it  is  in 
substance.  I  cannot  briuK  myself  to  doubt  at  all 
as  to  what  the  meaning  of  this  Act  of  Parliament 
is,  looking  at  the  whole  context  of  it,  and  the 
proper  construction  to  bo  put  upon  its  provisions 
with  regard  to  these  mortgages.  The  Commis- 
sioners of  Great  Yarmouth,  wno  are  only  public 
functionaries,  were  authorised  to  raise  money  on 
the  rates  of  the  boroagfa  for  certain  public  par- 
poses,  and  were  authorised  to  take  the  money,  not 
as  a  loan  to  themselves,  for  they  were  not  the 
debtors,  or  as  money  advanced  on  their  own  pro- 
perty, for  they  hod  no  property,  but  as  money  lent 
on  tne  security  of  tolls  to  be  raised  under  the  Act. 
The  Act  havmg  provided  that  they  should  take 
the  money  in  the  shape  of  annuities  on  lives,  or  b^ 
means  of  the  credit  of  the  Act  of  Farliameut,  it 
contained  an  express  provision  how  the  principal 
was  to  be  [itud  on.  The  provision  is  this.  It  was 
supposed  it  would  take  a  long  time  to  pay  the 
money  off,  and  the  provision  was  that  they  were  at 
all  events  to  apply  lOOi.  in  each  year,  and  if  they 
had  more  than  lOOt.,  they  were  to  apply  at  least 
lOOi.  eveiy  year  in  payment  of  the  creditors  by 
ballot.  There  was  a  particular  machinery  provided 
for  the  ballot,  and  notice  was  to  be  given  to  the 
creditors  whose  names  were  drawn,  and  that  was 
the  sole  provision  made  by  the  Act  for  the  repay- 
ment of  the  principal.  This  provision  is,  to  my 
mind,  plainly  inconsistent  with  the  idea  that  a 
creditor  whose  name  was  not  drawn  ot  the  ballot 
would  be  entitled  immediately  to  go  and  demand 
the  whole  oE  his  money,  which  is  the  contention 
here.  The  contention  raised  by  the  plaintiffs 
would  amount  to  this,  time  although  the  Corpora- 
tion were  to  begin  to  pay  off  the  money  in  the  way 
I  have  raentioui^d,  any  of  the  creditors  had  power 
to  call  on  them  to  repay  their  principal  at  once, 
and  in  defaalt  to  come  to  this  court  for  a  receiver. 
I  am  ol  opinion  that  there  has  been  no  default. 
The  interest  has  been  paid  regularly.  There  is  no 
default  OS  to  the  principal,  for  the  Corporation  have 
continued  to  pay  (at  least  there  is  no  allegation  to 
the  contrary)  100/.  a  year  in  discharge  of  the  prin- 
cipal.  They  have  done  all  that  the  Act  of  Parlia- 
ment intended  them  to  do,  and  there  being  no 
default  in  payment  of  principal  or  intcri^st,  it 
appears  to  me  that  this  court  has  no  jurisdiction 
or  power  to  interfere  with  the  application  of  these 
moneys  by  the  person  whom  the  Act  of  Parliament 
has  appointed  to  apply  them,  namely,  the  treasurer 
ot  the  CommiBsioners  of  the  borough  of  Great 
Yarmouth.  I  am  of  opinion  that  the  decision  of 
the  Vice- Chancellor  is  perfectly  correct,  and  that 
it  ought  to  be  affirmed  with  costs. 

Iiord  Justice    Mblllsu  ; — 1  am    of   the    same 
opinion.  Appeal  dUinUeed  with  cotti. 


Sohcitorx :  Sharpe,  Parhera,  Pritehard  and  Co., 
asents  for  J.  and  v.  A.  Pretton,  OreM  Tannanlhi 
Andrew  Storey,  went  for  Charter  Driver,  QnM 
YfUTnouth  i  and  F.  T.  Dutow. 


Motiday,  June  10, 1872. 
Chaubebuyhe  v.  Bkockbtt. 
mrUable  legacy— 
tueh  charitable  purpose 
^Deaih  of  legcUeee  in  lifelitne  of  Utiairui — La^ 
— Beqaesl  for  building  alnunouaei  when  tilt 
thotild  be  gwen — PerpelvMy. 
A  leelatrix  bequeathed  legaeiet  to  several  permmt,  to 
be  applied  bu  each  of  them  to  *ucA  ehanlahle  pur- 
poses at  each  might  deem  most  advitabk  .- 
Held,  that  guch  le^adee  iapted  by  the  death  of  tke 

hgaiees  in  the  lifetime  of  tke  teetatrije. 
Teatairias  directed  that  a  number  of  alm»hou»et  m 
different  pariehea  should  be  erected  cU  the  expenm 
of  her  reeiduary  pertonal  eatate,  when  and  at  toon 
at  land  thould  at  any  time  after  her  death  be 
given  for  that  purpote ; 
Held,  void  on  the  ground  of  remoteaeea. 
Saaaa  CHAMBKULA.TNB,  by  her  will,  dated  the  13th 
Jan.  1638,  bequeathed  to  several  persons,  some  ti 
whom  died  in  the  lifetime  of  the  testatrix,  the 
sum  of  1001.  each,  to  be  applied  by  each  of  them  to 
such  charitable  purpoees  aa  each  might  deem  most 
advisable,  and  she  directed  that  out  of  the  residue 
of  her  personal  estate,  when  and  as  soon  as  land 
should  at  any  time  thereah«r  be  given  for  the  pai^ 
pose,  as  thereinafter  mentioned,  that  an  almshouse, 
or  almshouses,  consisting  of  t«n  rooms,  with  suit- 
able appendages  for  ten  poor  persona,  should  be 
built  in  the  pariah  of  Southam,  in  the  county  of 
Warwick ;  also  an  almshouse,  or  almshouses,  txai- 
sisting  of  Eve  rooms,  with  suitable  appendages  for 
five  poor  persons,  in  the  parish  of  Long  Itching- 
ton,  in  the  county  of  Warwick  ;  also  an  alinshoDse, 
or  almshouses,  consisting  of  five  rooms,  with  suit- 
able appendages  for  five  poor  persons,  in  the  parish 
of  Okeley,  in  the  county  of  Essex  ;  and  also  an 
almshouse,  or  almshouses,  consisting  of  six  rooms, 
with  suitable  appendaees  for  six  poor  persons,  in 
the  hamlet  of  Busheno,  in  the  parish  of  Hatfield 
Broad  Oak,  in  the  county  of  Essex,  all  to  he  built  in 
a  plain  substantial  manner,  without  any  expeuaive 
ornament  whatever. 

The  questions  raised  were  first  whether  the 
legacies  of  1002.  each  to  such  of  the  legatees  u 
died  in  the  lifetime  of  the  testatrix  lapsed  \  and, 
secondly,  whether  the  direction  for  the  erection  d 
almshouses  failed  on  the  ground  of  remoteness. 

Sir  li.  Baggallay,  Q.C.  and  Speed  for  the  plain- 
tiffs.— The  legacies  to  such  of  the  persons  as  died 
in  the  lifetime  of  the  testatrix  must  be  treated  u 
hhving  lapsed.    Although  the  gift  for  the  erectitu 
of  almshouses  is  not  invshd  under   the  Uortmun 
Act,  yet  it  is  void  for  remoteneas,  as  no  land  has 
been  given,  and  the  court  will  not  hold  the  fund 
for  an  indefinite  time  to  see  whether  land  will  be 
given :    {Sinnelt  v.  Herbert,   L.   Bep.   7    Ch.  A;^ 
232  ;  -26  L.  T.  Eep.  N.  S.  7.)    They  also  citod : 
Philpoiii  T.  St.  aeorgt'i  Hoipitat,  6  H.  L.  Om.  338: 
Bentiuiw  v.  Atkijiion,  3  Had.  306  ; 
Mather  y.  Seott,  2  Keena,  ITS ; 
Oe  Watmough'i  TnuU,  L.  Bsp.  8  Bq.  SIS  ; 
EdMiardt  V.  HaU,  11  Han,  1. 
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Fry,  Q.C.  and  Cadman  Jones  for  the  defendants 
in  the  same  interest. 

Hemming,  for  the  Attorney- (Jeneral. — The  lega- 
cies to  such  of  the  persons  as  have  died  in  the  hfe- 
time  of  the  testatrix  ought  to  be  applied  cy  pres  to 
charitable  purposes,  on  the  ground  of  the  general 
charitable  mtent ;  and  as  regards  the  bequest  for 
the  erection  of  almshouses,  it  is  not  void  under  the 
Mortmain  Act;  and  the  objection  on  the  ground 
of  remoteness  does  not  apply  to  a  charity.  There 
ought  to  be  an  inquiry  wnether  lands  will  be  given 
for  the  purpose. 

Lord  BoMiLLY  held  that  the  legacies  to  those 
persons  who  had  died  in  the  lifetime  of  the  testa- 
trix lapsed,  and  that  the  gift  for  building  alms- 
houses was  void,  not  as  being  within  the  statute 
of  Mortmain,  but  because  the  gift  being  to  a 
charity  to  be  ascertained,  not  inmiediately,  nor 
within  any  given  time,  but  when  and  as  soon  as 
land  should  at  any  time  be  given  for  the  purpose 
of  almshouses  being  erected  in  the  parishes  men- 
tioned, the  testatrix  had  transgressed  the  rule 
against  perpetuities,  for  an  indefinite  time  might 
empse  before  the  gift  could  take  effect  as  a 
charitable  gift. 

Solicitors,  Taylor,  Hoare,  and  Taylor;  Raven 
and  Bradley. 


COUBT  OF  QUEEN'S  BESfCE. 

Reported  by  J.  Shortt  and  M.  W.  McKsllab,  Esqra., 

Barrifltei  s-at-lAW. 


May  30  and  June  6, 1872. 

Second  Court. 

Beg.  17.  The  Begistrar  of  Friendly  Societies. 

Trade  union — Disruption  of  society — Mandamus 
to  register— Trade  Union  Act  1871  (34  ^  35  VicL 
c.  31). 

The  Anudgamaied  Society  of  Carpenters  and  Joiners 
was  a  trade  union  which  had  deposited  its  rules 
under  sect,  44  of  18  Sf"  19  Vict,  c.  63,  with  the 
Registrar  of  Friendly  Societies,  before  the  passing 
of  the  Trades  Union  Act  1871.  A  disruption  of 
&e  society  took  place  in  May  1871,  and  the 
society  was  divided  into  two  sections,  one  of  which 
consisted  of  the  executive  council  and  some  of  the 
members,  whilst  the  other  represented  the  larger 
number  of  members  and  a  la/rger  part  of  the 
funds ;  the  former  continued  Us  place  of  business 
in  London,  the  loiter  set  up  a4  Manchester, 
Applications  were  made  by  ooth  sections  to  be 
registered  in  the  name  of  tlie  society  under  sect  6 
of  The  Trade  Union  Act  1871 ;  but  tlie  registrar 
refused  to  register  either  of  tlie  sections,  on  the 
authority  of  a  regulaiion  made  by  the  Secretary 
of  Staie  under  sect,  VS,  forbidding  the  registration 
of  a  trade  u/nion  under  a  naime  identical  with 
thai  of  any  other  existhig  trade  union,  whether 
registered  or  not  registered.  The  London  section 
obtained  a  rule  nisi  for  a  mandamius  to  compel  the 
registrar  to  register  them,  contending  that  this 
regulation  was  beyond  the  powers  conferred  by 
the  Act,  and  invalid;  a^id  that  having  complied 
with  the  provisions  with  respect  to  registry,  they 
were  entitled  to  registration, 
Seld,  thai  the  dispute  between  the  members  of  this 
society  was  one  which  ought  to  be  decided  by  the 
Court  of  Chancery,  and  thai  this  court  wouta  not 
enter  into  the  merits  upon  a  rule  for  mandamus, 
Mae  Donald  had  obtained,  on  the  29th  April,  a 


rule  nisi  calling  upon  the  Begistrar  of  Friendly 
Societies  in  England,  to  show  cause  why  a  writ  of 
mandamus  should  not  issue,  directed  to  him,  com- 
manding him  to  register  the  Amalgamated  Society 
of  Carpenters  and  Joiners,  meeting  at  East  Temple 
Chambers,  Whitefriars,  London,  as  a  trade  union, 
upon  the  application,  dated  the  15th  April  1872,  of 
T.  T.  Matthews  and  others,  according  to  the  pro- 
visions of  the  Trade  Union  Act  1871.  Notice  of 
the  rule  was  directed  to  be  given  to  J.  Thompson 
and  others,  the  representatives  of  the  Manchester 

Eortion  of  what  was  the  same  society,  a  disruption 
aving  taken  place  amongst  the  members.  The 
registrar  had  refused  applications  made  by  both 
sections  to  be  registered  in  the  name  which  had 
been  used  by  the  society  when  united,  for  reasons 
which  he  stated  in  writing,  as  hereinafter  appears. 
By  The  Trade  Union  Act  1871  (34  &  35  Vict. 

C.  31)  S.  6 : 

Any  seven  or  more  members  of  a  trade  Tinion  may,  by 
flnbscribiiig  their  names  to  the  roles  of  the  union,  and 
otherwise  complying  with  the  provisions  of  this  Act  with 
respect  to  regis^y,  register  snch  trade  union  under  this 
Act,  provided  that  if  any  one  of  the  purposes  of  such 
trade  union  be  unlawful,  such  registration  shall  be  void. 

By  sect.  13 : 

With  respect  to  the  registry,  under  this  Act,  of  a  trade 
union,  and  of  the  rules  thereof,  the  following  provisions 
shall  have  effect. 

1.  An  application  to  register  the  trade  union,  and 
ptrinted  copies  of  the  rules,  together  with  a  list  of  the 
tities  and  names  of  the  officers,  shall  be  sent  to  the 
Begistrar  under  this  Act. 

2.  The  Begistrar,  upon  being  satisfied  that  the  trade 
union  has  complied  with  the  regulations  respecting 
registry  in  force  under  this  Act,  shall  register  su<£  trade 
union  and  such  rules. 

3.  No  trade  union  shall  be  registered  under  a  name 
identical  with  that  by  which  any  other  existing  trade 
union  has  been  regist^d,  or  so  nearly  resembling  such 
name  as  to  be  likely  to  deceive  the  members  or  the  public. 

4  Where  a  trade  union  applying  to  be  registered  has 
been  in  operation  more  tlum  a  year  before  the  date  of 
such  application,  there  shall  be  delivered  to  the  registrar 
before  uie  registry  thereof  a  general  statement  of  the 
receipts,  funds,  effects,  and  expenditure  of  such  trade 
union  in  the  same  form,  and  showing  the  same  particu- 
lars as  if  it  were  the  annual  general  statement  required 
as  hereinafter  mentioned  to  oe  transmitted  annually  to 
the  registrar. 

5  The  registrar  upon  registering  such  trade  union 
shall  issue  a  certificate  of  registry,  which  certificate,  un- 
less proved  to  have  been  withdrawn  or  cancelled,  shall 
be  conclusive  evidence  that  the  regulations  of  this  Act 
witii  respect  to  registry  have  been  complied  with. 

6.  One  of  Her  Majesty's  principal  Secretaries  of  State 
may  from  time  to  time  make  regulations  respecting  re- 
gistry under  this  Act,  and  respecting  the  seal  (if  any)  to 
be  used  for  the  purpose  of  such  registry,  and  the  forms 
to  be  used  for  such  ref^try,  and  the  inspection  of  docu* 
ments  kept  by  the  registrar  under  this  Act,  and  respect- 
ing the  fees,  if  an^,  to  be  paid  on  registry,  not  exceeding 
the  fees  specified  in  the  second  schedule  to  this  Act,  and 
generally  for  carrying  this  Act  into  effect. 

By  sect.  17, 

The  registrars  of  the  friendly  societies  in  England, 
Scotland,  and  Ireland  shall  be  the  registrars  under  this 
Act. 

Under  clause  6  of  sect.  13,  regulations  were 
made  as  follows : 

Trade  Union  Act  1871  (34  &  35  Vict.  o.  31). 

In  pursuance  of  the  powers  vested  in  me  by  the 
above-mentioned  Act,  I,  the  Right  Hon.  Henry  Austin 
Bruce,  one  of  Her  Majesty's  principal  secretaries  of 
State,  make  the  following  regulations  : 

1.  The  registrar  shall  not  register  a  trade  union  under 
a  name  identical  with  that  of  any  other  existing  trade 
union  known  to  him,  whether  registered  or  not  regis- 
tered, or  80  nearly  resembling  such  name  as  to  be  like]/ 
to  deceive  the  members  or  the  public. 
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2.  Upon  an  application  for  the  reg^tration  of  a  trade 
onion  which  is  alreadv  in  operation,  the  registrar,  if  he 
has  reason  to  believe  that  the  applicants  have  not  been 
dnly  authorised  by  snch  trade  onion  to  make  the  same, 
may,  for  the  purpose  of  ascertaining  the  fact  require 
from  the  apphoante  such  eyidenoe  as  may  teem  to  be 
necessary. 

3.  Application  for  registry  shall  be  made  in  the  form 
subjoined  to  these  regulations. 

4.  All  documents  transmitted  to  the  registrar  relating 
to  any  registered  trade  union  shi^  be  open  to  inspection 
of  aziy  person  on  payment  of  Is. 

5.  The  certificate  of  registry  shall  be  delivered  to  the 
applicant  on  payment  of  11. 

(Signed)  H.  A.  Bsuge. 

Whitehall,  8th  Dec.  1871. 

The  following  was  the  re^trar's  refusal  to 
register  the  applications  made  in  this  case : 

Trade  Union  Act  1871. 

In  the  matter  of  the  applications  to  register  the  Amal- 
gamated Society  of  Carpenters  and  Joiners  as  a  trade 
union. 

An  application  is  before  me  dated  23rd  Deo.  1871,  re- 
quiring me  to  register  the  Amalgamated  Society  of  Car- 
penters and  Joiners  as  meeting  at  East  Templw  Chambers, 
Whitefriars-street,  Fleet-street  London.  This  applica- 
tion (hereinafter  called  "the  London  application")  is 
signed  by  H.  P.  CoUiver  and  others,  who  state-  they  are 
authorised  to  make  it  by  a  resolution  passed  by  the 
execufcive  council  of  the  above-named  society. 

Another  application  is  b^ore  me  dated  30Ui  Dec.  1871. 
requiring  me  to  register  the  Amalgamated  Society  of 
Carpenters  and  Joiners  as  meeting  at  53,  Grosvonor- 
street,  Chorlton-on-Medlock,  Manchester.  This  applica- 
tion (hereinafter  called  "the  Manchester  application  ") 
is  signed  by  John  Thompson  and  six  others,  who  state 
that  they  are  authorised  to  make  it  by  a  vote  of  the  whole 
of  the  members  of  the  society,  taken  at  meetings  sum- 
moned for  the  purpose  in  the  month  of  Sept.  1871,  when 
3821  votes  wore  recorded  in  favour  of  registering  the 
society,  125  members  only  voting  against  the  proposal  to 
register. 

As  both  applications  are  to  register  a  trade  union 
under  the  same  name,  if  one  had  been  complied  with  the 
other  must  have  been  refused  :  (34  &  35  Vict.  c.  13,  s.  13, 
sub.-seot.  3.) 

It  appeared  from  the  balance  sheets  accompanying  the 
respective  applications,  that  both  related  to  one  and  the 
same  society,  whose,  rules,  as  the  rules  of  the  Amalga- 
mated Society  of  Carpenters  and  Joiners^  had  been  depo- 
sited with  me  un^er  sect.  44  of  the  Friendly  Societies 
Act  (18  A  19  Vict.  c.  63),  previous  to  the  passing  of  the 
Trade  Union  Act  1871. 

I  therefore  served  notice  on*  both  applicants  that  on 
the  15th  Jan.  1872, 1  should  be  prepared  to  hear  evidence 
for  or  against  their  respective  applications. 

Though  I  am  authorised,  by  regulation  2  of  the  Secre- 
tary of  State  8  Regulation  of  8th  Deo.  1871,  to  require 
f r<  'm  the  applicants  such  evidence  as  may  seem  to  me 
necessary,  no  power  is  given  me  by  the  Trade  Union  Act 
1871  to  adminit«ter  an  oath,  or  to  compel  the  production 
of  any  evidence ;  bnt  I  was  willing  and  desirous  to  hear 
anythinjj  that  either  of  the  applicants  for  registration 
might  be  disposed  voluntarily  to  lay  before  me,  with  the 
view  of  ascertaining  whether  I  could  satjisfy  myself  as  to 
the  right  of  either  part^  to  obtain  registsration  to  the 
exclusion  of  the  other,  without  requiring  that  right  to  be 
established  by  litigation  ;  or  of  ascerttuning  whether  by 
mutual  consent  their  differences  could  be  arranged,  or 
whether  the  applicants  could  be  registered  under  dif- 
ferent names. 

The  London  applicants  were  represented  before  me  by 
Mr.  MacDonald,  barrister,  instructed  by  Mr.  Howard ; 
the  Manchester  applicants  by  Mr.  Shaen  of  the  firm  of 
Shacn,  Boscoe,  and  Massey. 

Both  parties  stated  that  they  could  not  consent  to 
take  my  decision,  if  adverse,  as  binding,  and  would  re- 
serve their  rights  to  compel  me,  by  mandamus  or  other- 
wise, to  register  upon  their  application,  if  I  should 
refuse  to  do  so. 

Mr.  Macdonald  delivered  to  me  a  protest  in  writing  in 
the  following  terms : 

"  Trade  Union  Act  1871. 

**  The  Amalgamated  Society  of  Carpenters  and  Joiners. 
TRke  notice,  that  on  behalf  of  this  tnde  onion,  I  protest 


against  the  proceedings  to  hear  eridenoe  for  and  HWMt 
ito  application  to  be  registered  onder  the  Trade  UnioB 
Act  1871,  and  that  the  said  hearinir  ^  attended  by  tkc 
said  union,  subject  to  all  the  rights  reserved  by  this  pio> 
test.  And  f urUier  take  notice  that  on  behalf  of  the  nid 
onion,  I  hereby  intimate  that  it  is  advised  the  regnla- 
tions  of  Mr.  Secretary  Broce,  dated  the  Sth  Deo.  1871, 
are  illegid,  and  in  contravention  of  the  said  Act,  and  that 
it  reserves  to  itself  the  right  and  power^  by  mandamiu 
or  otherwise,  to  compel  its  registration  in  terms  of  the 
said  Act. 

"  And  forther  take  notice  that  this  protest  will  be  uid 
in  any  legal  steps  the  said  onion  may  be  advised  to  teka 
"  Dated  this  15th  Jan.  1872. 

**  (Signed)  A.  Howakd, 

*'  37,  Queen-street,  Cheapaide,  Solicitor  fbr^ 
Amalgamated  Society  of  Carpenters  asd 
Joiners. 
"  To  A.  K.  Stephenson,  Esq., 
Registrar  of  Friendly  Societies." 
Subject  to   this  statement   and  protest,  each  pazii 
tendered  evidence  which  satisfied  me  that  differences  bad 
occurred  in  the  society,  as  it  existed   under  the  raki 
deposited  with  me,  previous  to  the  passing  of  the  Tnik 
Union  Act,  which  differences  had  led,  on  the  18th  Ibf  , 

1871,  to  a  division  of  the  society  faito  two  sections,  wUn 
were  represented  by  the  applicants  before  me.  It  tin 
appeared  that  the  funds  of  tiie  society  in  the  possessioa 
of  its  various  branches,  as  returned  b  j  the  applicaote  is 
their  respective  balance  sheets,  amounted  on  the  Slit 
Dec.  1870,  to  Jei7,568 198.  4d.  It  also  appeared  that  tbi 
books  of  the  society,  whose  roles  were,  as  above  ^^atsd, 
deposited  with  me  as  registrar  of  friendly  8odetiei> 
were,  and  still  are,  in  i)os8es8ion  of  the  London  appi- 
cants ;  hot  it  was  contended  bv  the  Mannhesier  appfi- 
cants  that  such  possession  was  illegal. 

It  appeared,  therefore,  that  the  questions  at  issns  wm 
mixed  qoestions  of  fact  and  law,  depending  on  tk 
application  of  the  legal  constroction  of  the 
deposited,  to  dispoted  ^bcts ;  and  that  soch 
involve  very  large  interests.  I  am  of  opinion,  that  uids 
the  Tnides  Union  Act  1871,  the  doties  of  the  registnr 
are  ministerial,  not  jodicial;  that  no  power  is  ehte 
expressly  or  impliedly  g^ven  to  him  by  the  Act  to  cell  fcr 
evidence  either  oral  or  docomentary,  or  to  aominister  m 
oath  ;  and  that  the  regolations  made  by  the  Secretly  of 
State  cannot  confer  on  the  registrar  any  power  wfaiek 
the  Act  does  not  give  him. 

Thoogh  the  appUcants  have  vdantatily  givm  me  ia- 
f ormation,  they  have  declined  to  give  me  any  anthoii^ 
beyond  what  the  Act  gives  to  the  registrar. 

I  express  no  opinion  on  the  merits  of  tne  case  of  eite 
party;  but  decline  to  register  the  trade  onion  ssds 
eitiier  application,  unless  directed  by  mandamus  so  to 
do,  or  ontil  the  decision  of  a  competent  coort  deteKU- 
ing  the  legal  statos  of  the  applicants  to  my  satisfsfltini 
hM  been  obtained  by  one  or  other  of  them. 

To  facilitate  the  determination  of  the  qoestion,  I  herelif 
refuse  to  register  the  Amalgamated  Society  of  CarpeolBEf 
and  Joiners,  upon  the  application  of  John  Thompson  sad 
others,  dated  30th  Dec.  1871. 

(Signed)    A.  K.  Stxphxnsob, 

London,  19th  Jan.  1872.  Begistnr. 

From  the  time  of  this  refusal,  the  Mancheeter 
section  took  no  farther  steps  for  the  purpose  of 
obtaining  registration  ;    but   on  the   loth  April 

1872,  a  further  application  for  the  registratioii  of 
the  society  was  made  on  behalf  of  T.  T.  Matthew 
and  others,  representatives  of  the  Liondon  secUGB. 
This  application,  concerning  which  the  ruk  m 
was  obtained,  produced  the  foUowing : 

Notice  of  Befnwal  to  Begiater. 

Friendly  Societies'  Begistratian  Oftn 
28,  Abingdon-street,  S.W.,  Loodoa, 

IGth  April,  ISR. 
Trades  Union  Act,  1871. 
The  accompanying  documents  are 
tered,  for  the  following  reasons : 

They  are  a  renewal  of  the  applioation  to  registir 
to  me  on  the  23rd  Dec.  1871,  which  I  refosed,  in  wiftiift 
on  the  mb  Jan.  1872,  until  the  dedakm  of  a  uiisuniiM" 
court,  determining  the  legal  statos  of  Htm  sppliflsati^P 
my  satisfaction,  had  been  obtained,  either  hgr  «■  ^^ 
the  other  appliuuita  for  tegisteiii^  the 


QB.] 


MAOISTBATES'  CASES. 

HiuiliAT  (app.)  V.  Thb  Farish  of  Wihulbdon  (resps.). 


[Q.B. 


No  iuah  deoiaion  hftTine  yet  been  obtained,  I  hereby 
anin  retme  to  register  toe  Amalssnibted  Sooiet;  ot 
Cupentdra  and  Joinen,  on  tbil  appUoaUon; 

(Signed)     A.  K.  Stbfhihbon, 

A.  Howud,  Eaq.,  ilohcitor.  Begirtmr. 

The  rale  was  eitltirced  last  term. 

The  Registrar  a!  Friendlj  Societies  was  not  re- 
presented bj  counsel. 

H.  James,  Q.C.  aud  BeaUy  now  ehowed  cause  on 
behalf  of  the  Mauchester  applicants. — This  is  an 
Attempt  by  the  London  section  to  snatch  the  whole 
of  the  funds  which  belonged  to  the  society  when 
ouited.  The  proper  court  for  the  decision  of  this 
djapntfl  between  the  two  branches  is  a  court  of 
equity.  The  registrar,  at.  all  OTents,  was  right  in 
refusing  to  register  either  branch  whilst  the  other 
claimed  to  be  called  bj  the  same  name,  and  this 
court  will  not  in  its  discretion  consider  the  various 
claims  of  a  dissolved  partnt^rship  upon  a  ilile  for 
luaudamns  nnder  the  Trade  Union  Acts.  If  it 
were  necessary  to  enter  here  into  the  merits  of  the 
dispute,  and  to  consider  how  far  either  party  was 
jastified  bv  the  rules,  it  would  first  appear  and 
must  be  admitted  by  the  other  side,  that  the  Man- 
chester section  represents  the  larger  part  of  the 
branches  and  the  funds,  as  well  as  the  majority  of 
the  members  ;  how  far  that  is  to  balance  the  fact 
that  the  London  seciion  consists  of  those  members 
who  were  originally  elected  by  the  whole  society 
to  be  the  executive  council  is  a  matter  solely  and' 
entirely  for  a  court  of  eqnity.  All  that  the  Man- 
chester section  now  desires  is  to  prevent  th«  regis- 
tration of  the  London  section  in  the  name  claimed 
by  both. 

Mac  Donald  supported  the  rule, — The  only 
effect  of  sects.  2  and  3  of  the  Trade  Union  Act 
1871,  are  to  protect  members  of  a  trade  union 
finnn  an  indictment  for  conspiracy,  and  to  prevent 
the  contracts  which  they  enter  into  from  being 
void.  The  Act  does  not  bring  such  a  society  as 
this  within  the  cognisance  of  the  Court  of  Chan- 
cery. It  does  not  give  a  trade  union  a  legal 
existence,  at  all  events  before  registration.  It  has 
been  held  that  the  objects  of  this  very  society 
were  partly  in  restraint  of  trade,  and  therefore 
illegal,  viz.,  in  Farrer  v.  Oloae  {L.  Rep.  4  Q.  B.  602, 
20  L.  T.  Rep.  N,  8.802),  where,  although  the  court 
was  equally  divided,  the  principle  of  the  previous 
case  of  HoraU  v.  CloBe  (15  L.  T.  Rep.  N.  S.  563; 
L.  Rep.  2  Q,  B.  153)  was  affirmed.  As  no  illegal 
tianaaction  can  be  brought  beforea  court  of  equity, 
the  London  section  cannot  establish  the  rtghts 
which  the  members  claim  in  pnmuance  of  their 
rales  by  any  other  mode  than  this  application. 
[Blackbuhs,  J. — There  is  nothing  to  deprive  the 
Court  of  Chancery  of  jurisdiction  in  a  dispnte  of 
this  Idnd.  Even  if  a  judge  in  equity  refused  to 
interfere,  upon  the  authority  of  those  two  cases, 
under  the  old  law,  the  Act  of  1871  is  sufficient  to 
bring  trades  unions  within  the  jurisdiction  now.] 
At  all  events  the  London  branch  has  a  right, 
nnder  the  rules  of  the  union,  and  under  sect.  6 
rf  the  Act,  to  be  registered.  The  only  ground 
upon  which  the  registrar  has  refused  is  that  he  is 
prevented  by  the  regulations  of  the  Secretaiy  of 
State,  dated  the  8th  Dec.  1871     These  regalatior" 


The  Secretary  of  State  has  power  to  make  regu- 
lations for  the  purpose  of  carrying  the  Act  into 
eSect ;  and  surely  these  rules  are  witfatu  the 
me»ning  of  the  words  of  sect.  13,  sub-sect.  6.] 


Blackbukn,  J.— I  have  no  doubt  that  this  rule 
should  be  discharged.  It  is  a  great  mistake  to 
imagine  that  societies  of  this  kind  are  out  of  the 

E rotation  and  jurisdiction  of  the  courts  of  equity. 
'  any  objection  could  formerly  be  raised  to  an 
application  in  Chancery  tor  the  settlement  ot  such 
a  dispute  as  this,  the  3rd  section  of  the  Trade  ' 
Union  Act  1871,  at  all  events,  has  now  put  an  end 
to  it.  By  that  section,  "  the  purposes  of  any  trade 
nniou  shall  not,  by  reason  merely  that  they  are  in 
restraint  of  trade,  be  unlawful  so  as  to  render  void 
or  voidable  any'agreoment  or  trust."  What  the 
registrar  has  to  do  under  this  Act  is  to  register  a 
trade  union,  of  which  seven  members  have  complied 
with  the  provisions  of  the  Act  with  respect  to 
registi^.  The  object  of  this  application  to  be 
registered  is  no  doubt  to  obtain  for  the  applicants 
the  benefits  conferred  by  the  8th  section,  which 
vests  all  the  property  of  such  societies  in  trustees. 
The  efiect  of  registering  either  of  these  seatious  in 
the  name  claimed  by  both,  wonld  bo  to  give  that 
section  the  power  to  nominate  trustees,  to  whose 
management  the  whole  of  the  large  sum  of  money 
belonging  to  the  society  would  immediately  be  sub- 
ject. The  registrar  has  considered  that  he  had  no 
power  to  register  either  of  these  sections  whilst  the 
other  claimed  the  same  name,  and  that  so  long  as 
both  these  branches  exiated,neitherof  thotwosetsof 
applicants  could  be  said  to  have  complied  with  the 

C visions  of  the  Acts.  At  all  events  neither  set 
complied  with  the  second  of  the  regulations 
issued  by  the  Secretary  of  State.  I  cannot  see 
why  those  regulations  are  not  within  the  antho- 
rity  given  to  him  by  the  last  clause  of  the  13th 
section  ;  but  even  if  not,  I  should  say  the  registrar, 
immediately  that  he  found  out  that  the  parties  who 
were  applying  to  him  were  really  claiming  a  large 
sum  ot  money  against  each  other,  was  bonnd  to 
say,  "I  will  not  alter  the  position  of  these  dis- 
putants." It  is  quite  clear  that  we  have  no  power 
to  compel  the  registrar  to  do  otherwise ;  bnt  I  see 
no  reason  why  tno  Court  of  Chancery  should  not 
decide  what  is  right  to  be  done.  That  is  the 
proner  court  to  which  application  should  first  be 
maae.  All  that  we  decide  now  is  that  the  regis- 
trar was  right  in  refusing  to  alter  the  positions  of 
the  parties. 

Mellob,  J. — -It  wonld  not  be  right  to  compel 
the  registrar  to  prefer  one  branch  of  this  society 
to  the  other.  A  court  of  eqnity  wonld  have  power 
to  deal  with  this  dispnte,  and  when  the  respective 
rights  of  the  two  sections  are  settled,  there  will  be 
no  otgection  to  registration.  The  2nd  and  3rd 
sections  of  the  Trade  Union  Act  1871  have  re- 
moved all  the  difficulties  which  previously  existed 
in  obtaining  sach  a  settlement. 

LcsH,  J.^I  am  of  the  same  opinion. 

Rule  di$charged. 

Attorney  for  the  London  applicants,  A.  Howard. 

Attorneys  for  the  Manchester  applicants,  Shaen, 
Boseoe,  ana  i[a»»ey. 

Saturday,  Jim«  1, 1872. 

Hiu)KAT  (app.)  V.  Tub  Parish  or  WiiULiDOir 

(reaps.). 

Poor-rate — National  Ri/U  AMoeiation—B^  buft» 

— Store  iJied—Wimbiedon  and  Putney  CommoTi* 

Ad  1871  (34  ^  35  Vict.  c.  ewi.). 

The  regpondenta  made  two  poor  rate;  one  on  the  llth 

Aug.  1871,  the  other  on  27th  March  1872,  tn  both 

of  which  the  Natiowii  Rifie  AMtoeialion,  the  appel- 
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MtLDKAT  (app.)  V.  The  Pabish  or  Wdcbudoit  (resps.y. 


[Q-B. 


lants,  were  assessed  for  their  st<yrehousey  htUts,  Sfc,  ' 
on  Wimbledon  Common,  used  by  them  only  during 
their  summer  shooting. 

The  lord  of  the  manor  had  a^eed  to  let,  and^  the 
appellants  to  take,  a  part  of  the  common,  th  be 
occupied  by  the  latter  from  the  lOth  July  to  the 
\2th  Aug.  1871,  with  liberty  to  use  and  erect  butts 
and  temporary  buildings,  to  occupy  and  drain  the 
part  let,  and  to  have  the  free  and  sole  use  of  the 
ground,  so  far  as  the  lord  of  the^  m>anor  could 
confer  it,  for  the  purpose  of  their  meeting.  The 
associaiion,  after  their  meeting,  were  to  fill  in  aU 
holes  and  renurve  all  erections  made  by  them. 

B^  34  ^  35  Vict.  c.  cciv.,  which  was  passed  on  the 
i6th  Aug.  1871,  the  association  are  authorised 
exdtisiveLy  to  occupy  and  use  this  part  of  the  com- 
m.on  as  a  rifle  ground  and  place  for  an  encamp- 
ment, for  aU  purposes  of  the  annual  meeting  of  the 
association  during  seventy-seven  consecutive  days 
between  the  1st  May  and  olst  Aug.  every  year,  amd 
for  purposes  of  rifle  shooting  ana  a  review  during 
fourteen  of  those  days.  They  may  put  up  a  paling 
or  fence  during  this  period  round  their  ground. 
They  are  to  pay  to  the  conservators  of  the  com- 


mon 1001.  a  year.  Certain  rifle  corps  are  alto 
authorised  to  shoot  upon  the  ground  ai  certain 
timss.  Bui  nothing  %n  the  Act  shall  give  to  the 
association  or  any  corps  any  right  in  or  easement 
over  any  part  of  the  common;  and  every  suck 
body  shall  be  deemed  to  he  hy  virtue  of  this  Ad 
merely  in  the  enjoyment  of  a  tiahUory  privHegt, 
subject,  and  wUhotU  prejudice,  to  aU  rights  or  east- 
ments  enjoyed  by  other  persons. 

During  the  shooting  period  the  association  reeeitt 
payment  for  the  admission  of  persons  to  the  gro>und 
enclosed  by  the  palings,  and  from  the  volunteers 
and  others  who  encamp  there. 

The  butts  remain  aU  the  year  rounds  and  are  fenced 
in.  There  is  a  brick  store  shed,  in  which  meUerids 
are  generally  stored;  but  during  the  shooting 
period  it  is  used  as  a  workshop  for  the  repair  if 
targets,  §fc. 

Held,  that  the  association  were  liable  upon  these  tvo 
rates  to  assessment  for  the  store  shed  only,  CMd  not 
for  the  biUts  or  ground. 
On  the  the  11th  Aug.  1871    a   poor  rate  wis 

made  for  the  parish  ofWimbledon,  in  which  the 

f^pellant  was  rated,  as  foUows :  • 


No.  of 
Araesament. 

Names  of 
Ocoopien. 

Name  of 
Owner. 

Deecription 
property  rated. 

Name  or  sita- 

ation  of 

propertj. 

Gross  estimated 
rentaL 
£     s.    d. 

Bateable  vmlve. 
£     s.    d. 

Bateatls.fi. 
intbepoaad. 

279 

National  Bifle 
Aaaociation. 

The  same 

Storehouse, 
Butts,  &c. 

Wimbledon 
Common. 

1000   0    0 

900    0    0 

87  10  0 

Upon  the  27th  March  last  a  farther  rate  wtts 
made  precisely  in  a  similar  form,  except  that  the 
number  of  the  assessment  was  277. 

It  is  admitted  that  notice  of  appeal  against  each 
of  the  said  rates  has  been  duly  gi^en,  and  that  all 
conditions  to  the  right  of  appeal  have  been  ful- 
^led.  The  following  case,  m  pursuance  of  the 
order  of  Mellor,  J.,  made  on  the  10th  April  1872, 
has  been  stated  under  the  provisions  of  the  statute 
12  &  13  Vict.  c.  45,  s.  11.  It  Yras  agreed  that  this 
case  should  be  deemed,  if  necessary,  to  have  been 
separately  stated  in  each  of  the  said  appeals. 

The  questions  for  the  opinion  of  tne  court  are, 
first,  as  to  the  liability  of  the  appellant  (subject  to 
the  statement  hereinafter  contained)  to  be  rated  to 
either  of  the  poor  rates  hereinbefore-mentioned  at 
all ;  and  next,  if  so,  as  to  the  principle  on  which  he 
should  be  rated,  and  the  extent  of  his  liability. 

The  appellant  is  the  secretary  of  the  National 
Bifle  Association.  This  association  was  formed  in 
the  year  1860,  for  the  purpose  of  giving  perma- 
nence to  volunteer  corps,  and  to  encourage  rifle 
shooting  throughout  the  Queen's  dominions.  The 
association  is  not  incorporated.  It  does  not  possess 
a  charter,  and  is  entirely  a  voluntary  association. 
H.R.H.  The  Prince  of  Wales  is  the  patron,  and 
H.B.H.  The  Duke  of  Cambridge  acts  as  president. 
The  affairs  of  the  association  are  managed  by  a 
council  or  committee  of  noblemen  and  gentlemen, 
for  whom  the  appellant  acts  as  permanent  secre- 
tary. The  privileges  of  members,  and  the  objects 
and  rules  of  the  association,  are  stated  and  are 
contained  in  a  certain  book,  which  may  be  taken  as 
part  of  the  case.  The  funds  out  of  which  the 
expenses  are  defrayed  are  derived  &om  donations, 
suDscriptions  of  life  members,  the  entrance  fees 
chargea  for  admission  to  the  part  of  Wimbledon- 
common  temporarily  inclosed  by  the  association 
for  the  purpose  of  their  annual  meetings,  and  the 
entrance  fees  charged   to   competitors   at    such 


meetings.  Up  to  the  year  1871  there  had  beeo 
439  life  members,  each  of  whom  had  paid  101.  lOi., 
and  thirty-two  life  members,  ea<^  of  whom  had 
paid  5^  OS.  In  the  year  1871  there  were  85» 
annual  members,  each  of  whom  had  paid  not  less 
than  11.  17s.,  and  1701  members,  being  vdonteers, 
each  of  whom  had  paid  not  less  than  lOf.  The 
annual  income  from  members,  exclasive  of  life 
members,  for  the  twelve  years  ending  1871,  bis 
been  on  the  average  1832L 

Wimbledon-common  is  a  large  tract  of  nnincloeed 
land,  partlyin  the  parish  of  Wimbledon,  partly  in  the 
parisn  of  Wandsworth,  and  partly  in  the  P^ris^  ^ 
Putney,  and  all  lying  within  the  manor  of  Wimble- 
don. The  soil  of  the  said  common  was,  at  the  time 
when  the  said  rate  was  granted,  vested  in  Lord 
Spencer,  as  lord  of  the  manor  of  Wimbledon,  subject 
to  the  rights  of  the  freehold  and  copyhold  tenants 
of  the  said  manor  over  the  same. 

Prior  to  the  year  1871  the  council  of  the  associ- 
ation, by  the  permission  of  Lord  Spenoer,  formed 
out  c^  the  soil  of  the  common  numerous  butts  for 
the  purpose  of  rifle  shooting  at  their  annul 
meetmg.  The  permission  was  given  in  vnt- 
ing,  but  not  under  seal,  and  was  in  the  fora 
set  out  in  the  case,  or  in  a  somewhat  similar 
form.  These  butts  were  made  of  earth  and 
turves  dug  from  the  common  and  heaped  together 
in  masses  of  certain  dimensions.  The  genenl 
position  of  such  butts,  which  are  fenced  in,  was 
shown  on  a  plan  which  aooompanies  this  case. 
When  the  shooting  was  about  to  take  place  the 
targets  were  placed  in  front  of  these  butts.  Whea 
not  in  use  the  targets  were  removed,  bat  the  batti 
remained  standing  on  the  oommon,  fenced  in  as 
aforesaid.  In  the  year  1870,  or  in  the  esriy  part 
of  1871,  two  of  the  butts  were  removed  by  peraotf 
acting;  under  the  directions  of  the  ooonoil,  iod  ii 
lieu  tnereof  one  butt  was  erected  mtbe  resr.wlM^ 
butt  was  described  on  tiie  oud  plaa  m  ^hasg 
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Range  Butt,"  at  a  cost  of  7701.  or  thereabouts.  A 
Btore  shed  has  been  formed  at  the  back  of  this 
butt,  whioh  store  shed  is  formed  of  brick,  witb  a 
corragated  iron  roof.  Thia  store  shed  is  208  feet 
in  length  and  twenty-sis  feet  in  width,  and  tbe  cost 
of  erection  was  about  4001.  It  is  nsed  and  intended 
to  be  used  for  storage  of  materials  only,  except 
daring  the  annual  meeting,  when  it  is  intended  to 
be  used  as  a  workshop  for  repairs  to  targets,  &c. 
The  store  shed  was  not  used  for  any  purpose 
until  after  tbe  close  of  the  last  annual  meet- 
ing, the  same  not  having  been  completed  fit  for 

In  the  month  of  May  1871,  under  the  direction 
of  the  coancil,  certain  persons  employed  by  them 
began  to  erect  on  the  common  temporary  refresh- 
ment buildings  and  sheds,  required  for  the  purpose 
of  the  meeting  to  be  held  in  the  month  of  July. 
About  a  fortnight  previous  to  the  meeting  a  por- 
tion of  Wimbledon  common,  partly  situate  in  the 
parish  of  Wimbledon  and  partly  m  an  adjoining 

Srish,  was  inclosed,  by  persona  acting  under  tbe 
■ection  of  the  council,  with  a  close  wooden 
hoarding-  The  meeting  commenced  on  the  10th 
July,  and  terminated  with  the  review  held  by 
H.B.H.  tbe  Duke  of  Cambridge  on  the  22nd  July. 
Dnring  the  meeting,  except  the  intervening 
Sunday,  an  entrance  fee  of  Is.  was  charged  for  ad- 
mission within  the  inclosiire  to  all  pedestrians  nob 
having  pasKe.i,  a  fee  of  2s.  6d.  was  charged  for 
horses,  and  a  tee  varying  from  5».  to  SOs.  for  car- 
riages. On  the  review  day  an  additiona!  fee  was 
charged  for  entrance  to  a  temporary  stand 
erected  within  the  inclosnre.  A  public  foot- 
path and  bridle  path  run  across  the  inclosure. 
Within  the  hoarding  the  rifle  shooting  took  place, 
and  a  camp  of  military  tents  was  farmed,  in  which 
certain  members  of  tho  volunteer  force,  some  of 
the  competitors  for  the  prizes,  and  a  company  o 
the  Eoyal  engineers  and  men  from  other  regiments 
of  the  Queen's  army,  who  assisted  in  the  pro- 
ceedings, lived  during  the  meeting.  Each  volun- 
teer using  a  tent  paid  1«.  2d.  per  da^  for  the  same, 
except  the  officers  of  volunteer  regiments,  each  o 
whom  paid  25s.  for  the  use  of  a  tent  during  the 
meeting.  The  tents  were  supplied  from  Glovem- 
mcitt  stores,  and  the  payments  made  for  the  use  of 
them  by  volunteers  are  estimated  to  cover  only  the 
expense  incurred  by  the  council  in  procuring  and 
erecting  the  tents,  and  in  supplying  water  and 
straw  for  use  during  the  meeting.  The  hoarding 
was  removed  within  a  few  days  after  the  meeting, 
and  all  the  temporary  buildings,  including  the  re- 
freshment buildings,  were  removed  by  the 
25th  Aug.,  or  thereabouts.  The  materials  of  the 
refreshinent  buildings  and  other  temporary  build- 
ings were  removed  to  the  said  atorenouse  for  the 
purpose  of  being  used  at  subsequent  meetings. 
All  the  acts  aforesaid  were  done  by  the  council 
under  the  permission  of  Lord  Spencer,  and  no 
payment  in  the  nature  of  rent  was  made  by  them 
to  Lord  Spencer  for  such  permission. 

On  the  16th  Aug.  1871  the  Royal  assent  was 
given  to  an  Act  of  Parliament  entitled  "The 
Wimbledon  and  Putney  Commons  Act  1871," 
whereby  the  right  and  interest  of  Lord  Spencer 
in  Wimbledon  Common  aforesaid  were  vested  in 
certain  persons  named  in  the  said  Act,  and  therein 
called  Conservators,  bnt  subject  to  certain  rights 
Bod  privileges  reserved  to  the  said  National  Rifle 
ABBOciation,  for  the  purpose  of  enabling  the  said 
Msociation  to  hold  meetings  for  rifle  shooting  on 
Mao.  Cis.— Voi.  VIL 


Wimbledon  Common.  A  copy  of  this  Act  was  to 
be  taken  as  part  of  this  caso. 

Up  to  the  time  of  tbe  making  of  the  rate  on  the 
27th  March,  the  Common  has  remained  in  its 
ordinary  condition  of  an  open  common,  subject  to 
the  provisions  of  the  said  Act.  The  conservators 
have  not  interfered  with  the  use  of  the  storehouse, 
but  tbe  said  materials  and  things  still  remained 
thereon  at  the  time  of  the  making  of  the  last- 
mentioned  rate. 

It  is  agreed  that  no  objection  of  form  is  to  be 
taken  on  either  side,  and  for  the  purposes  of  this 
case  it  is  admitted  that  the  appellant  is  the  proper 
person  to  be  rated,  assuming  that  either  he,  as  such 
representative  of  the  council  of  the  said  associa- 
tion, or  the  said  council,  or  the  members  of  the 
said  association,  'or  some  or  one  of  them,  or  tbe 
Association   a.-t  a    body,  is    or  are  liable  to  be 

The  questions  for  the  opinion  of  the  court  are  aa 
follows  : — First,  is  tbe  appellant  liable  to  be  rated 
at  all  to  the  poor  rates  hereinbefore  mentioned,  or 
to  eitherof  them  ?  secondly,  if  liable  to  be  rated  at 
all,  in  respect  of  what  p-^perty,  and  upon  what 
principle? 

If  tne  court  should  be  of  opinion  that  he  is  not 
liable  to  be  rated  at  all,  then  the  rate  book  is  to 
be  amended  by  striking  out  the  assessment  of  the 
appellant. 

If  the  court  should  be  of  opinion  that  the  appel- 
lant is  liable  to  be  rated,  it  is  agreed  that  the 
amount  of  the  rateable  value  shall  be  settled  by 
an  arbitrator. 

And  it  is  fnrther  agreed  that  judgments  in  con- 
formity with  tho  decision  of  the  court,  and  for 
such  costs  as  the  court  may  adjudge,  may  be 
entered  in  both  of  the  said  appeals  on  motion  by 
either  party  at  the  sessions  next   after  such   de- 

The  following  is  the  agreement  alluded  to  in  tbe 
case,  and  stated  to  be  set  out  in  the  schcdnle  ; 

Mamoraadnm  of  an  agraement  made  this  22iid  Hay 
1871,  between  the  Right  Honoamble  Jolin  PofDtz  E^l 
SpencBT,  K.a.,  of  the  one  part,  and  the  Eight  Honoarabla 
FruiaiB  Doaglas  Chorteria,  aommonty  oalled  Lord  Elsho, 
and  Joho  Sidney  North,  M.P.,  of  16,  Arlin^n- street,  in 
the  ooDDty  of  Middleeei,  esquire,  tiro  of  the  memhori  of 
the  oonnsil  of  the  National  BiSe  Association,  of  the  other 
part.     The  uid  Eul  Spenoor,  u   lord  of  tlie  muuir  of 


may,  hereby  urreee  to  let,  and  the  «aid  Lord  Elcbo  and 
John  Sidney  North,  for  wid  on  behalf  of  the  National 
Rifle  AsnociBtion,  hereby  a^e  to  take  all  sDoh  portion 
of  Wimbledon  Common  within  the  said  manor  as  was 
taken  and  oooopied  for  tbe  pnrpoaeB  of  the  said  aeaocia- 
tion  last  year,  on  the  terms  and  conditiona,  and  for  the 
purpose  hereinafter  mentioned,  and  for  no  other  pnrpoae. 
1.  The  put  of  the  oommon  ^reed  to  be  let  is  to  be 
ooonpied  by  the  National  Bifle  AssociatioQ  from  the  10th 
July  to  the  12th  An^runt  neit,  and  no  lonirer,  and  is  '    ' 


_.  o  bo  at  liberty  to  enter  oo  the 

gronnd  on  the  22nd  May  1B71,  for  the  pnrpoae  of  pre- 
paring it  tor  the  uae  of  the  members  dnrmg  the  meeting 
in  July  neit.  The  asHooiation  are  also  to  be  at  liberty 
to  use  tbe  bntta  now  staading  on  the  gronnd,  and  to 
erect  new  butts  and  aush  temporary  buildings  as  the 
pnrposeB  of  their  said  meeting  may  require  ;  and  thej 

tenancy,  if  therennto  required,  aa  stipulated  in  the  9tli 
condition. 

3.  Tbe  association  are  also  to  be  at  liberty,  dnring  the 
period  they  are  hereby  empowered  to  occupy  the  portion 
of  the  oommon  agreed  to  be  let,  to  do  all  things  needfnl 
for  draining  tbe  same  in  a  proper  manner,  and  alao  to 
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QM  a  wooden  shed  at  the  back  of  the  Mill  stables  as  or 
for  a  storehonse  dnring  the  meeting,  and  for  no  other 
purpose,  and  are  to  remove  snch  wooden  shed  after  the 
expiration  of  their  meeting  if  required,  aooording  to  the 
terms  of  the  9th  condition ;  and  the  drainage  works  and 
sheds  so  anthorized  to  be  done  and  need  respeotively 
shall  be  subject  in  all  respects  to  the  superrision  of  the 
lord  of  the  manor,  his  agents  and  senrants,  who  shall  be 
at  liberty  to  give  any  directiona  respecting  the  same  that 
to  him  or  them  may  seem  expedient ;  and  the  association 
shall  be  bound  to  carry  out  such  directions,  and  shall  not 
depart  therefrom. 

4.  The  association  during  their  oocupation  under  this 
agreement  are,  so  far  as  the  lord  of  the  manor  can  confer 
the  power,  to  have  the  free  and  sole  use  of  the  nound  for 
the  purpose  of  their  meeting,  with  full  power  to  keep  off 
and  remove  any  intruders,  and  to  allow  the  erection  of 
tents  or  booths  for  the  sale  of  refreshments  or  otherwise, 
for  the  use  of  the  members  of  the  association,  their 
friends,  and  servants. 

5.  All  claims  (if  any)  for  oomx>ensation  on  account 
of  the  tconporary  interruption  caused  to  any  rieht  of 
pasturing  on  the  commons  are  to  be  settled  and  paid 
by  the  association  to  the  claimants ;  and  the  lord  of 
the  manor  is  to  be  in  no  way  responsible  for  the  settle- 
ment or  payment  of  such  claims,  or  liable  on  account  of 
the  temporary  interruption  of  the  right  (if  any). 

6.  As  regards  any  paths  or  ways  which  ma^  exist  across 
the  portion  of  the  common  comprized  in  this  agreement, 
the  association  undertake  to  accommodate  the  public 
satisfactorily  for  any  interruption  of  their  use  of  such 
paths  or  ways  during  the  existence  of  this  agreement: 
and  as  between  himself  and  the  association,  the  lord  of 
the  manor  is  not  to  be  held  responsible  for  the  inter- 
ruption in  the  use  of  such  paths  or  wavs. 

7.  The  association  undertake  to  indemnify  the  lord  of 
the  manor  against  all  daims,  damages,  costs,  and  ex> 
penses  which  he  may  incur  or  be  put  unto  in  consequence 
of  their  oocupation  of  the  portion  of  the  common  com- 
prised in  this  agreement. 

8.  The  association  undertake  that  all  proper  precautions 
sbaJl  be  taken  by  means  of  signal  h  and  otherwise  to  prevent 
any  accidents  arising  from  the  firing  or  otherwise,  and 
that  the  proceedings  shall  be  conducted  i)eaoeably,  and 
with  as  little  annoyance  as  possible  to  the  residents  in 
the  neighbourhood  and  the  public  generally. 

9.  At  the  expiration  of  this  agreement  the  association 
undertakes  peaceably  to  yield  up  the  portion  of  the 
common  hereby  agpreed  to  be  let,  and  within  three  weeks 
from  tiie  termination  of  their  meeting  to  fill  in  all  holes 
and  trenches,  so  as  to  render  the  ^pround  safe  for  pedes- 
trians and  equestrians ;  and  also,  if  thereunto  required 
by  the  lord  of  the  manor,  to  remove  all  erections,  and 
restore  as  nearly  as  ma^  be  the  face  of  the  common  to  its 
original  state  and  condition. 

10.  In  case  of  breach  or  default  in  performance  of  any 
one  or  more  of  the  foregoing  conditions  on  the  part  of  the 
association,  tiie  lord  of  the  manor  is  to  be  at  full  liberty, 
by  notice  in  writing  addressed  to  the  secretary  of  the 
association  at  the  offices  of  the  association,  to  determine 
this  agreement,  and  thereupon  the  same  shall  be  at  an 
end,  and  the  association  shall  immediately  yield  ^  up 
possession  in  the  same  manner  as  is  provided  m  the  ninth 
of  these  conditions,  and  comply  witn  the  other  require- 
ments of  that  condition. 

The  said  Lord  Eloho  and  John  Sidn^  North  hereby  for 
themselves,  their  heirs,  executors,  and  administrators, 
undertake  and  agree  with  the  said  Earl  Spencer  that 
they  will  be  iointly  and  separately  personally  responsible 
for  the  pertormanoe  of  tnis  agreement,  as  witness  the 
hands  of  the  parties. 

Sects.  40,  41,  44,  45,  46,  47,  51,  56,  and  67  of 
the  Wimbledon  and  Putney  Commons  Act  1871 
(34  &  35  Vict.  c.  cciy.),  bear  on  the  case. 

Denman,  (J.O.  (with  him  F.  M,  Wkiie)  for  the 
appellant. — ^These  are  separate  questions  as  to  the 
rateability  under  the  agreement  and  under  the 
Act  of  Parliament,  although  the  same  authorities 
should  be  discussed  in  determining  them.  In  Beg, 
V.  Morrish  (32  L.  J.  245,  M.  0.),  the  appellant  was 
rated  for  his  occupation  of  a  certam  space  in 
the  Exhibition  builoing  of  1862,  under  an  agree- 
ment with  the  royal  commissioners,  for  the  s^e  of 


refreshments.  He  was  to  fit  up  this  space  with 
counters,  and  lay  on  gas  and  wid^er;  he  was  to  be 
subject  to  the  bye-laws  and  regulatioos  made  by 
the  commissioners  for  the  orderly  conduct  of  the 
Exhibition  and  the  persons  employed  therein ;  aD 
fittings  and  erections  were  to  become  the  property 
of  the  commissioners  upon  their  erectiosL  The 
appellant  carried  out  this  agreement,  and  ocm- 
tmued  to  sell  refreshments  through  the  whole 
time  the  Exhibition  was  open.  The  keys  of  the 
doors  opening  from  the  refreshment  rooms  into 
the  Exhibition  buildings  were  always  kept  by  the 
police  employed  by  the  commissioners,  and  the 
police  usually  locked  the  appellant  and  his  ser- 
vants out  every  evening,  and  admitted  them 
again  in  the  morning,  but  dnring  part  of  the 
time  the  appellant  had  an  entrance  from  the 
outside.  It  was  held  that  he  was  not  liable 
to  be  rated  to  the  relief  of  the  poor,  inas- 
much as  he  had  no  exclusive  occupaoon  of  the 
space  so  allotted  to  him.  In  WcUhina  v.  Tke  Over- 
seers  of  MiUon-next-Qravesend  (L.  Bep.  3  Q.  B.  350), 
it  was  held  that  the  document  under  which  the 
appellant  was  licensed  to  keep  his  coal  bulk  fhoored 
in  ti^e  Thames  did  not  constitute  a  demise  to 
him,  and  therefore  did  not  render  him  liable  to  be 
rated  for  his  occupation  of  the  soil  of  the  river. 
The  conservators  thereby  only  granted  to  the 
apT)ellajit  a  licence  to  use  the  moorings,  and  the 
court  therefore  held  that  he  was  not  the  occupier. 
Qrani  v.  The  Local  Board  of  Oxford  (L.  Kep. 
4  Q.  B.  9),  was  a  similar  assessment  of  the  Univer- 
sity Boat  Club  with  respect  to  certain  posts  in  the 
river  and  a  barge  which  was  moored  to  them ;  the 
court  consider^  there  was  no  proof  of  oocupatioa 
as  of  right,  and  therefore  the  dub  was  not  liable 
to  be  rated.  The  case  of  Beg.  v.  8t.  Mary 
AbhoVst  Kensington  (12  A.  &  E.  824)  bears  some 
analogy  to  this,  in  that  a  cemetery  company  was 
held  liable  to  be  rated  for  the  whole  of  their 
cemetery,  although  thev  had  in  fact  sold  in  perpe- 
tuity the  exclusive  right  of  burial  in  the  vaults, 
catacombs,  &c.,  made  by  them ;  had  ceased  to  ex- 
ercise any  act  of  ownership  over  them  after  the 
sale ;  and  had  delivered  the  keys  to  the  purchasers. 
Here  the  lord  of  the  manor,  under  the  agreement 
and  the  conservators  under  the  statute,  have  given 
to  the  association  far  less  rights  of  occupation  than 
those  which  the  purchasers  of  the  vaults  enjoyed. 
In  Beg,  v.  8t.  MaHin-in-the- Fields  (3  Q.  R, 
204),  Ddlss  Burdett  Coutt's  box  at  Drurr  Lane 
Theatre  was  held  to  be  rateable ;  but  that  decisioo 
depended  entirely  upon  the  special  words  (d  i 
local  Act,  and  has  no  application  to  this  case. 

Thesiger  for  respondents. — JJlie  principles  to  be 
derived  from  the  authorities,  applicable  to  this  par- 
ticular assessment  are, — first,  the  overseers  must 
rate  the  persons  in  occupation  of  the  land,  and  il 
matters  not  how  short  may  be  the  actual  use  those 
persons  make  of  it ;  secondly,  the  overseers  mnsi 
rate  the  occupiers  upon  the  whole  annual  value, 
sulgect  to  l^e  deductions  mentioned  in  the  first 
section  of  the  Parochial  Assessment  Act  18^,  (6  k 
7  Will  4,  c.  96);  thirdly,  the  overseers  must 
consider  in  the  value  the  absence  of  the  occupen. 
As  to  the  first  rate,  the  assodadon  must  be  mUe 
under  the  agreement,  which  is  an  absoliite  demise 
by  Earl  Spencer  for  a  certain  period  of  ooGnpalkn, 
extending  over  the  11th  Aug.  1871,  the  dabe  of  tiiis 
rate.  The  term  of  the  agreement  waa  firam  the 
lOth  July  to  the  12th  Aug^  and  it  makw  ao 
differenoe  that  the  hoardings  were  doim,  aad  tki 
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i  were  a  demise,  it  wna  for  the  express 
purpose  of  the  ahootinK.  which  termisated,  as  ia 
fonnd,  on  the  22Qd  JuTf.  The  demiae  therefore 
terminated  when  its  object  was  completed.]  The 
agreement  demiaaa  the  exclosive  occupation  to  the 
12th  Ang.  With  resai^l  to  ^e  second  rate,  I 
caanot  contend  that  tne  association  made  an;  use 
of  the  bntta  at  the  exact  time  when  the  rate  was 
made,  but  the  worda  of  the  Act  are  such  as  to  make 
the  Association's  interest  in  the  land  a  rateable 
occnpation,  and  that  occnpation  as  a  matter  of  fact 
is  eecored  throughout  the  year  bj  the  fences  men- 
tioned in  the  case.  [Hannen,  J. — Mere  fences  do 
not  reserre  occupation  eiclnsivelj.]  The  words  of 
the  Act  are  ver;  atrong,  and  the  store  ahed  ia 
dearlj  rateable,  [Coclbukn,  C.J.— Does  not  the 
67th  section  shut  ont  yonr  contention  P  We  think 
the  effect  of  that  section  ia  to  preclnde  the  occupa- 
tion of  the  soil  by  the  association.  The  store 
shed  is  another  matter.] 

Benman  in  reply.— The  store  shed  at  all  events 
was  not  used  for  any  purpose  until  after  the  cIoGe 
of  the  last  annual  meeting,  and  could  not,  there- 
fore, be  Bul^'ect  to  the  first  rate.  lTke»iger. — Not 
so ;  jour  contention  is  that  the  meeting  closed  on 
the  22nd  Julj)  it  might,  therefore,  well  have  been 
used  before  11th  August.]  The  store  shed  is  a 
mere  appendage  to  the  butts. 

GocEBvaN,  C.J. — This  occupation  of  the  area  is 
not  sufficient,  for  by  sect.  67  the  association  is  not 
to  have  any  right  in,  or  easement  over  any  part  of 
the  common,  but  is  to  he  deemed  aimply  to  be  in 
the  enjoyment  of  a  statutory  privilege  of  the  nature 
described  in  the  Act,  Inasmuch,  however,  as  the 
store  shed  is  a  building  erected  and  left  npon  the 
around,  and  occupied  by  the  association,  the  appel- 
lant must  be  considered  as  liable  to  be  rated  in 
respect  of  so  mucb. 

Lush  and  Hinkbh,  JJ.  concurred. 

No  order  at  to  eotla. 


Attorneys  for  respondents,  0.  C.  Blierrard,  for 
Bartrop  and  Son,  Kingston. 


Summary 

FrienMy . 


COITBT   OF  COKKOS   FLBA& 

Baportad  t?  H.  H.  Hooxivs,  B.  A.  Eibbuh,  ud  H.  T. 
Pdout,  E*qr«.,  Builitw»atJ:«w. 

Saturday,  June  8,  1872. 

Barbktt  (app.)  V.  MkEKBAH  (resp.). 

Friendly    toeiety  —  Treatarer    making     d^auit  — 

Ahsenee  of  frawi — Swmmary  remedy — 18  &  19 

Ftrf.  e.  63,  ..  2*. 

proceeding*  under  eeei.  2i  of  the 
dly  Soeieiiei  Act  1854,  eon  be  taken  against 
..  1  offieer  of  a  frieTidiy  loeiety  for  vnihholding 
tht  ftmdt  thereof  only  in  eatee  when  tueh  officer 
hat  been  gwUly  offrcutd  in  so  doing. 
Oh  appeal  fhim  iba  decision  of  a  metropolitan 
police  magiatnte  dismissing  a  summons  preferred 
under  sect.  24  of  18  J(  19  Vict,  c  63,  against  the 
trefianrer  of  a  friendly  society  for  withholding  its 
funds,  the  following  case  was  stated : 

The  appellant  was  one  of  the  tmstees  of  a 
friendly  society  called  "The  Prince  of  Wales 
Iiodge,  Order  o£  Ancient  Shepherds,  Ashton 
Dnity,  South  London  District,"  and  the  respon- 


c.  ooj  8.  i»,  in  wnicn  tue  respocueiiL 
"  For  that  ho  being  an  officer  of  a  fa- 
did,  having  in  his  poeaesaion  ce 
belonging  to  the  aaid  aociety  to  t 


dent  was,  until  the  28th  Oct.  last,  the  ti 
that  aociety. 

The  partiea  appeared  before  one  of  the  magis- 
trates of  the  police  courts  of  the  metropolis 
aitting  at  the  Xiambeth  Fohce  Court,  upon  a  com- 
plaint preferred  by  the  appellant,  as  anch  tmatee 
under  the  Act  to  Consolidate  and  Amend  the  Law 
Bclating  to  Friendly  Societiea  1856  (18  A,  19  Yiot. 
which  the  reapocdent  was  charged, 
"  "  friendly  society, 
ertain  moneys 
nging  to  the  aaid  aocietv  to  the  amount  of 
2t.  llid.,  nnlawfnUy  witMold  and  misapply 
the  same." 

The  following  fiuts  were  proved ;  That  the 
respondent  was  dnly  appointed  treasurer  of  the 
said  aociety,  bnt  had  not  oeon  required  to  give  the 
security  urect«d  by  sect.  21  ot  the  Act.  That 
the  moneys  which  he  was  charged  with  with- 
holding and  misapplying  had  been  received  by 
him  in  his  character  of  treasurer  for  the  nse  of 
the  society ;  that  it  was  his  dnty  to  render 
quart«rlv  an  account  of  all  monej^s  received  and 
paid  by  him  on  account  of  the  society,  and  to  pay 
over  to  the  troatees  on  demand  the  balance  due 
from  him  on  such  aocoonta :  that  the  last  account 
rendered  by  him  was  dated  the  5th  Ang.  last, 
and  it  appeared  therefrom  that  he  was  indebted 
to  the  society  in  the  sum  of  261.  10«.  S^d.  to  that 
date,  and  from  subsequent  entries  in  the  trea- 
surer's book  further  soms  making  a  total  sum  dae 
by  him  to  the  society  of  311.  2s.  ll^d.,  the  amount 
charged  in  the  complaint. 

This  sum  he  was  unable  to  pay,  and  as  he  could 
not  give  such  security  foe  the  payment  as  was 
satistactory  to  the  trustees,  these  proceedings  were 
taken. 

There  was  no  charge  of  &aud  or  misrepre- 
sentation against  the  respondent  in  respect  of 
these  moneys. 

The  magiatrata  held  that  the  inability  and 
consequent  refusal  of  the  respondent  to  pay  the 
balance  was  not  a  withholding  or  misapplying 
under  sect.  24,  and  for  the  following  reasons. 

That  although  the  words  in  sect.  24  are 
sufficiently  general  to  include  the  treasurer,  yet 
having  regard  to  the  provisions  of  sects.  21,  22, 
and  ^,  it  was  not  the  intention  of  the  statnte 
that  a  treasurer  should  be  dealt  witb  under  sect. 
24,  unless  some  fraudulent  circumstances  accom- 
panied the  act  with  which  he  is  charged,  aiid 
fraud  ia  not  impnt^  to  the  respoudont. 

The  sects.  21,  22,  and  23,  appeared  to  him  to 
contain  all  that  was  thought  necessary  for  the 
regulation  of  office  of  treasurer,  hie  duties  and 
habilities,  and  sect.  22  directs  the  manner  in 
which  any  balance  found  due  from  him  to  the 
society  shall  be  recovered,  as  also  the  proceeding 
to  be  taken  in  the  case  of  a  treasurer  who  detains 
property  belonging  to  the  society,  which  in  the 
case  of  any  other  person,  is  provided  by  sect.  24. 

That  a  treasurer  is  not  bound  to  account  for 
any  specific  sum  reoeived  by  him  -,  he  may  place  it 
in  his  banker's  hands  or  elsewhere,  and  may  use 
gach  particular  money  as  his  own  without  in- 
curring any  liability  beyond  indebtedness,  but  be 
is  required  to  render  an  account  of  all  monevs 
received  and  payments  made  by.  him,  and  the 
balance,  if  any,  due  by  bim  on  such  account 
becomes  a  debt  due  by  nun  to  the  society. 

That  this  relation  of  debtor  and  creditor  is 
shown  by  secta.  21,  22,  and  23,  and  that  upon  the 
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facts  proved,  a  treasurer  cannot  be  said  to  have 
withheld  or  misapplied  moneys  within  the  meaning 
of  sect.  2i;  that  the  words  "withhold"  and 
"misapply"  in  sect.  24,  must  apply  to  some 
specific  moneys  which  the  party  holding  has  no 
right  to  use  except  for  some  particular  puri>ose, 
and  who  misapplies  by  employing  it,  though  with- 
out fraud,  in  his  own  business,  and  withholds  it 
when  he  refuses  to  pay,  though  from  inabihty,  to 
those  authorised  to  receive  it. 

That  where  a  debt  has  been  created,  the  refusal 
— not  a  refusal  to  account,  for  the  account  has 
been  justly  rendered — but  to  pay,  and  this  from 
inability,  is  not  a  "  withholding "  within  this 
section,  nor  the  act  whereby  the  inability  arises  a 
"misapplying." 

That  a  contrary  construction  would  encourage 
friendly  societies  to  neglect  those  precautions  which 
the  Act  has  provided  and  required  to  protect  their 
members  against  defalcations  of  their  treasurers, 
while  at  the  same  time  it  would  render  a  treasurer 
liable  to  be  imprisoned  for  refusing  to  pay  money 
which  he  honestly  believed  not  to  be  due  by  him  to 
the  society. 

The  question  for  the  opinion  of  the  court  is 
whether  the  decision  of  the  magistrate  was  right 
or  wrong. 

Oppenlieim  for  the  appellant. — The  magistrate 
ongnt  to  have  convicted.  The  proceedings  were 
taken  under  sect.  24  of  the  Friendly  Societies  Act 
1865  (18  &  19  Vict.  c.  63).  The  appellant  was  an 
officer  of  the  society.  The  question  raised  is 
whether  an  officer  of  a  friendly  society  who,  with- 
out fraud,  "withholds  or  misapplies"  the  funds 
of  the  society  entrusted  to  him,  can  be  proceeded 
against  under  the  24th  section.  In  Sinden  v. 
Bankes  (30  L.  J.  102,  Q.  B.),  Hill,  J.,  an  analogous 
question  having  arisen,  said :  "  I  think,  also,  that 
it  was  intended  to  give  cumulative  remedies 
against  treasurers,  and  not  to  prevent  the  society 
from  availing  itself  of  the  common  law  remedy. 
The  fact,  then,  that  the  society  might  have  pro- 
ceeded under  the  22nd  section,  does  not  preclude 
them  from  proceeding  under  the  24th.  The  word 
"withhold'  does  not  necessarily  imply  fraud.  A 
man  withholds  money  when  he  is  simply  unable 
to  pay  it,  because  he  has  not  got  it.  £x  parte 
O'Donnell  (L.  Rep.  1  Q.  B.  274),  does  not  apply 
to  this  case.  There,  it  was  the  assignee  of  the 
officer  of  the  society  who  had  the  money,  and  it 
was  not  shown  that  he  had  the  specific  moneys 
of  the  society  in  his  hands,  and  it  was  for  that 
reason  that  the  Court  of  Queen's  Bench  decided 
that  he  could  not  be  proceeded  against  under 
the  24th  section. 

/.  T/iompson  for  the  respondent,  was  not  called 
upon. 

WiLLEs,  J. — The  statement  in  the  case  that  the 
respondent  was  not  guilty  of  any  fraud  in  my 
jucfffment  puts  an  end  to  the  whole  matter.  The 
23ra  section  of  The  Friendly  Societies  Act  gives  a 
civil  remedy,  and  the  24th  section,  which  is  a  peral 
OLe,  was  intended  to  meet  the  case  of  a  default  of 
a  criminal  character,  where  the  defaulter  had  been 
guilty  of  fraud  or  imposition.  It  docs  not  refer 
to  defalcations  of  so  criminal  a  character  that  an 
indictment  would  lie  in  respect  of  them,  but  to 
such  as  are  of  a  criminal  nature.  That  is  plain 
from  beginning  to  end  of  the  section.  The  words 
are  "withhold or  misapply"  the  funds  or  "wilfully 
apply  them "  to  purposes  other  than  those  ex- 
pressed in  the  rules  oi  the  society.    These  words 


imply  imposition.  Penal  conBeqnenoes  do  not 
apply  in  this  country  in  cases  where  there  is  no 
criminal  intent.  The  concluding  part  of  the 
section  shows  that  it  was  intended  to  create  an 
offence,  and  that,  though  it  is  not  meant  to  apply 
to  a  case  where  the  society  mi>;ht  proceed  by 
indictment,  the  acts  it  refers  to  must  be  of  the 
same  character  as  a  criminal  offence. 

Keating,  J.,  concurred. 

Judgment  for  respondent. 

Attorney  for  appellant,  FuUagar. 

Attorney  for  respondent,  Ody, 


Wednesday,  June  19,  1872. 

PeGGB  t;.   QUABDIANS  OF  THE  LaMPSTEB   UxIOS. 

Criminal  lunatic  —  Maintenance    by  fffiardians — 
Order  of  justices — 3  ^  4  Vict,  c  54,  m.  1  and  2. 

TheS  ^4  Vict,  c.  54,  ss.  1  and  2,  enacts  that  if  any 
person  imprisoned  in  any  prison  shall  appear  te 
be  insane,   U  sludl   be  lawful  for    one   of  Her 
Majesty* s  prificipal  Secretaries  of  State  to  dired 
such  person  to  be  removed  to  a  county   lunatic 
asylum    or    other  proper   receptacle  for   insane 
persons  until  such  person  has  become  of  sound 
mind,  and  has  been  certified    to   be  so   by  tico 
physicians  or  surgeons. 
Sect,  2  enacts  thai  it  shall  be  lawful  for  two  justices 
of  the  peace  to  inquire  into  the  place  of  last  legal 
settlement  of  such  insane  person,  and  if  it  does 
not  appear  thai  he  or  she  is  possessed  i/f  any 
property  which  car^  be  applied    to    his    or   ker 
maintenance,    they    may    aired    the     board    <if 
guardians  to  pay  all  reasonable  cJiarges  for  ike 
weekly  maintenance  of  such  lunatic. 
The  defendants  had   paid  from  the  year  1855,  a 
weekly  sum  of  16s.  to  the  plaintiff  for  the  main- 
tenance  of  a  criminal  lunatic. 
On  I9th   Oct.  1869,    the  defendanU  wrote  to    the 
plaintiff  to  say  that  they  in  future  should  pay 
no  more  than  lis.  Id.  a  week  for  the  care  of  the 
lunatic.       The  plaintiff  continued    to   keep  the 
lunatic,  and  on  the  defendants  still  refusing  to 
pay  more   than  lis.  Id.  per  week,   broitght  his 
act  1071  to  recover  the  difference.      There  %t€u  no 
evidence  to  prove  that  the  plaintiff  had  everprO' 
cured  a  justices*  order  to  be  made  on  the  guardians 
under  the  2nd  section  of  ^  Sf  4e  Vict,  cap,  54. 
Held  tJujU  it  was  competent  for  the   guardians  to 
agree  to  pay  for  the  maintenance  of  the  lunatic 
without  an  order  of  justices ;  that  as  the  plaintif 
coidd   not   get   rid    oj    the  lunatic    without  an 
order  of  the  Secretary  of  State,  the  defendants 
could  not  determine  the  contract  by  a  fiotice  r^ 
fusing  to  pay;    also  tJiat  the  court  would  infer 
from  the  fact  of  the  guardians  having  paid  16i. 
a  week  for  fifteen  years,  thai  they  had  agreed  to 
pay  16s.  a    week    as  long   as   the    lunatic  r^ 
mained  in  the  asylum. 
Tu£  declaration  stated  that  the  plaintiff  sued  the 
defendants  for  money  payable  by  the  defendants  to 
the  plaintiff  for  care,  board,  lodging,  attendanca, 
and  maintenance  bestowed  and  sapplied  by  the 
plaintiff  to  Mary  Hughes,  a  eriniinal  lunatic,  al 
the  request  of  the  defendants,  condading  with  the 
ordinary  money  counts 

The  defendante  pleaded :  First,  never  indebted; 
thirdly,  payment  into  court  of  21L  12c. 
Issue  joined. 
The  action  was  brought  by  the  bocMr  «t  dii 
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Briton  Ferry  private  lunatic  asyium  for  the  main- 
tenance of  one  Mary  Hughes,  a  criminal  lunatic, 
from  the  24th  Dec.  1870  to  the  24th  Dec.  1871. 

'  In  the  year  1848  the  lunatic  was  indicted  at  the 
Carmarthen  Assizes  for  the  murder  of  her  three 
children,  and  being  found  insane,  she  was  ordered 
to  be  kept  in  safe  custody  during  her  Majesty's 
pleasure.  She  was  accordingly  removed  to  the 
Devizes  Lunatic  Asylum,  where  she  remained  for 
several  years. 

In  or  about  the  year  1855  she  was  removed,  by 
order  of  the  Secretary  of  State,  to  the  pi*ivate 
lunatic  asylum  at  Briton  Ferry,  where  the  guar- 
dians of  the  Lampeter  Union  duly  paid  for  her 
maintenance. 

In  the  year  1865  an  asylum  for  the  counties  of 
Cardigan,  Camarthen,  and  Pembroke  was  opened 
at  Carmarthen,  and  all  lunatics  belonging  to  the 
Lampeter  Union  confined  in  various  private  asy- 
lums were  removed  to  the  county  asylum,  but 
Mary  Hughes,  being  a  criminal  lunatic,  was  unable 
to  be  removed  without  a  warrant  from  the  Secre- 
tary of  State,  which,  however,  not  being  obtained, 
she  remained  as  before  an  inmate  of  the  Briton 
Ferry  Lunatic  Asylum.  The  plaintiff  had  always 
charged  168.  a  week  for  the  keep  of  Mary  Hughes, 
which  sum  the  guardians  had  paid,  but  in  Oct. 
1869  they  wrote  the  following  letter  to  the  plaintiff: 

Lampeter  Union,  Lampeter. 
19th  Oct  1869. 
Be  Mary  Hnghes,  a  lunatic. 
Dear  Sir, — I  am  directed  by  the  guardians  of  the  poor 
of  this  nnion  to  inform  yoH  that  after  this  date  they  will 
not  pay  yon  for  the  care  and  maintenance  of  this  lunatic 
a  higher  amount  than  they  pay  for  the  care  and  mainten- 
ance of  lunatics  at  the  joint  counties  asylum  at  Carmar- 
then, which  is  at  present  lis.  Id.  per  week.— Yours  truly, 

D.  Llotd. 
Charles  Pegge,  Esq., 

Vernon  House,  Briton  Ferry. 

To  this  letter  Mr.  Pegge  wrote  to  say  that  he 
could  not  keep  her  for  so  small  a  sum,  but  took  no 
further  steps  in  the  matter,  and  in  January  sent  in 
a  claim  for  16«.  a  week,  but  the  guardians  only 
sent  him  a  cheque  for  11«.  Id.  per  week,  and  on  the 
18th  Feb.  1870  wrote  the  following  letter  :— 

Lampeter  Union,  Lampeter, 
18th  Feb.  1870. 
Dear  Sir, — 1  am  directed  by  the  guardians  of  this 
union  to  inform  you  that  they  have  been  advised  to  resist 
the  payment  to  you  of  any  cheques  for  the  care  and 
maintenance  of  Mary  Hughes,  a  lunatic,  beyond  the 
amount  remitted  by  me  to  you,  the  same  being  in  the 
opinion  of  the  guardians  a  fair  and  reasonable  allowance. 
The  guardians  are  prepared  to  defend  anv  action  or 
other  proceedings  you  may  bring  against  them  for  the 
recovery  of  the  balance  claimed  by  you. — Yours  truly, 

D.  Llotd. 
Chas.  Pegge,  Esq., 

Vernon  House,  Briton  Ferry,  Neath. 

The  plaintiff  therefore  brought  his  action  for  the 
keep  of  the  lunatic  from  24th  Dec.  1870  to  24th 
Dec.  1871,  when  the  defendants  paid  into  court 
212.  12«.,  being  at  the  rate  of  11«.  Id.  per  week  from 
24th  March  1871  to  24th  Dec.  1871.  At  th^gUal 
before  Bramwell,  !Q.,  and  a  common  jury  i^^he 
last  Bristol  spring  assizes  it  was  contended  for  the 
defendants  that  the  plaintiff  ought  to  have  obtained 
an  order  of  justices  under  2  &  3  Vict.  c.  54,  ss.  1 
and  2.(a) 

(a)  Sect.  1.  n  any  person  while  imprisoned  in  any 
prinon  or  other  place  of  confinement,  under  any  sen- 
tence of  death,  transportation,  or  imprisonment,  or 
under  a  charge  of  any  offence,  or  for  not  finding  bail 
for  good  behaviour,  or  to  keep  the  peace,  or  to  answjar 


It  w£ks  proved  that  at  the  time  that  Mary 
Hughes  was  sent  to  the  Briton  Ferry  Lunatic 
Asylum  the  guardians  wrote  to  the  owner  of  the 


a  criminal  charge,  or  in  consequence  of  anjr  sum- 
mary conviction  or  order  by  any  justice  or  justices 
of  the  peace,  or  under  any  other  than  civil  process, 
shall  appear  to  be  insane,  it  shall  be  lawful  for  any 
two  justices  of  the  peace  of  the  county,  city,  borough, 
or  place  where  such  person  is  imprisoned,  to  inquire, 
with  the  aid  of  two  physicians  or  surgeons,  as  to 
the  insanitv  of  such  persons,  and  if  it  shall  be  duly  certi- 
fied by  such  justices  and  such  physician  or  surgeons  that 
such  person  is  insane,  it  shall  be  lawful  for  one  of  Her 
Majesty's  principal  Secretaries  of  State,  upon  receipt 
of  such  certificate,  to  direct  by  warrant  under  his 
hand  that  such  person  shall,  be  removed  to  such 
county  lunatic  asylum  or  other  proper  receptacle  for 
insane  persons,  as  the  taid  Secretary  of  State  may 
judge  proper  and  appoint;  and  every  person  so  re- 
moved under  this,  or  already  removed,  or  in  custody 
under  any  former  order  relating  to  insane  prisoners 
shall  remain  under  confinement  in  such  county  asylum, 
or  other  proper  receptacle  as  aforesaid,  or  in  any 
other  county  lunatic  asylum,  or  other  proper 'receptacle 
to  which  such  person  may  be  removed,  or  may  have  been 
already  removed,  or  in  which  he  may  be  in  custody  by 
virtue  of  any  like  order,  until  it  shall  be  duly  certified  to 
one  of  her  Majesty's  principal  Secretaries  of  State,  by 
two  physicians  or  surgeons,  that  such  person  has  become 
of  sound  mind,  whereupon  the  said  Secretary  of  State 
is  hereby  authorised,  if  such  person  shall  still  remain 
subject  to  be  continued  in  custody,  to  issue  his  warrant 
to  the  keeper,  or  other  persons  having  the  care  of  any 
such  asylum  or  receptacle  as  atoresaid,  directing  that 
such  person  shall  be  moved  back  from  thence  to  the 
prison,  or  other  place  of  confinement,  from  whence  he  or 
she  shall  be  taken,  or  if  the  period  of  imprisonment  or 
custody  of  such  person  shall  have  expired,  that  he  or  she 
shall  be  discharged. 

Sect.  2.  That  in  all  such  cases  as  aforesaid,  unless  one 
of  her  Majesty's  principal  Secretaries  of  State  shall  other- 
wise direct,  it  shall  be  lawful  for  such  two  justices,  or 
any  other  two  justices  of  the  peace  of  the  county,  city, 
borough,  or  place  where  such  person  is  imprisoned,  to 
inquire  into,  and  ascertain  by  the  best  evidence  or  infor- 
mation that  can  be  obtained  under  the  circumstances,  of 
the  personal  legal  disabihty  of  such  insane  person,  the 
place  of  the  last  legal  settlement,  and  the  pecu- 
niary circumstances  of  such  person,  and  if  it  shall 
not  appear  that  he  or  she  is  possessed  of  sufiicient 
proper^  which  can  be  applied  to  his  or  her  mainten- 
ance, it  shall  be  lawful  for  such  two  justices,  by 
order  under  their  hands,  to  direct  the  overseers  of  the 
parish  where  they  adjudge  him  or  her  to  be  lawfully 
settled,  or  in  case  such  pariah  shall  be  comprised  in  aunion 
declared  by  the  Poor  Law  Commissioners,  or  shall  be 
under  the  management  of  a  board  of  guardians,  estab- 
lished by  the  Poor  Law  Commissioners,  then  the  guardians 
,  of  such  union,  or  of  such  parish  (as  the  case  may  be),  to 
pay  on  behalf  of  such  parish,  in  the  case  of  any  person 
removing  under  this  Act,  all  reasonable  charge^  tor 
inquiring  into  such  person's  insanity,  and  for  conveying 
him  or  her  to  such  county  lunatic  asylum  or  receptacle 
for  insane  persons,  and  to  pay  such  weekly  sum  as  they 
or  any  two  justices  shall,  by  writing  under  their  hands, 
from  time  to  time  direct  for  his  or  her  maintenance  in 
the  asylum  or  receptacle  in  which  he  or  she  shall  be  con- 
fined ;  and  in  the  case  of  any  person  removed  under  anv 
further  Act  relating  to  insane  prisoners,  to  pay  sucn 
weekly  sums  as  they  or  any  two  such  justices  as  afore- 
said, shall,  by  writing  under  their  hands,  from  time  to 
time  direct  for  his  or  her  maintenance  in  the  as.vlum 
or  receptacle  in  which  he  or  she  is  confined,  and  when  the 
place  of  settlement  cannot  be  ascertstined,  such  order 
shall  be  made  upon  the  treasurer  of  the  county,  city, 
borough,  or  place  where  such  person  shall  have  been 
imprisoned ;  but  if  it  shall  appear  upon  inquiry  to 
the  said,  or  any  other  two  justices  of  the  county, 
city,  borough  or  place  where  such  person  is  imprisoned 
that  any  such  person  is  possessed  of  property,  such 
property  shall  be  applied  for  or  towards  the  expenses 
incurred,  or  to  be  hereafter  incurred  on  on  his  or  her 
behalf,  and  they  shall  from  time  to  time,  by  order  under 
their  hands,  diroct  the  overseers  of  any  parish  wheresoever 
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asylum,  stating  that  they  would  pay  16«.  a  week 
so  long  as  Mary  Hughes  remainea  in  his  custody. 
A  verdict  was  found  for  the  defendants,  leave 
being  reserved  to  the  plaintiff  to  move  to  set 
it  aside  and  enter  a  verdict  for  the  sum  of 
91.  4«.  Id,  beyond  the  amount  paid  into  court,  on 
the  ground  that  the  facta  disclosed  ample  evidence 
of  a  contract  bv  the  defendants  to  pay  a  reasonable 
sum  to  the  plaintiff  for  the  maintenance  of  the 
lunatic,  until  she  was  legally  discharged  fix)m  his 
custody,  and  in  the  meantime  the  judgment  should 
be  stayed.  The  court  were  to  be  allowed  to  draw 
inferences  of  fact.    A  rule  having  been  obtained. 

Kingdon,  Q.C.  and  £tn^la^  showed  cause. — The 
sum  of  168.  a  week  was  paid  until  it  was  discovered 
that  the  cost  of  lunatics  in  the  joint  counties 
asylum  was  onlv  lis.  Id.  per  week,  and  after  the 
guardians  found  out  that  fact,  it  became  their  duty 
to  pay  no  more  for  this  lunatic.  Whatever  contract 
there  was  between  the  parties  was  determined  by  the 
guardians*  letter  of  the  19th  Oct.  giving  the  plaintiff 
notice  that  they  would  not  pay  more  than  11«.  Id, 
The  pkuntiff  ought  to  have  dotained  an  order  of 
justices  to  inquire  and  determine  what  sum  shall 
be  paid  bythe  guardians  under  the  provisions  of 
the  3  &  4  Vict.  c.  54,  s.  2,  and  if  he  has  not  done 
that  he  must  accept  the  offer  of  the  board  of 
Ruardians.  [Willes,  J. — ^The  guardians  are  liable 
for  the  maintenance  of  the  lunatic ;  it  is  only  a 
question  of  how  much  they  are  to  pay.  The 
plaintiff  cannot  get  rid  of  his  charge,  being  a 
criminal  lunatic]  The  plaintiff  never  dared  to 
say  that  an  order  of  justices  had  ever  been  made. 
[Keating,  J. — Suppose  the  guardians  a^^ree  with 
the  plaintiff  to  waive  the  order  of  justices  P] 
The  guardians  may  waive  the  order,  ana  the  case 
is  reduced  to  a  question  of  contract  determinable 
by  either  party.  Otherwise  we  shall  have  a  con- 
tract existing  between  the  parties,  to  bind  them 
through  all  time.  There  clearly  not  having  been 
an  order  made,  we  ought  not  to  act  as  if  there  had 
been  one :  (The  Bra^ard  Union  v.  The  Clerk  of 
the  Peace  for  the  County  of  WiUshire,  L.  Rep.  3  Q.  B. 
604.)  Although  in  all  cases  within  the  scope  of 
this  authority,  a  contract  of  the  guardians  binds 
them  without  being  under  seal,  yet  this  was  not  a 
contract  which  they  had  power  to  make  : 

Chitty  on  ContrtMsts,  last  edit.,  p.  265,  and   oases 
there  cited; 

Nicholson    v.    The    Ouardians     of    the    Bradfield 
Union,  L.  Bep.  1  Q.  B.  620. 
We  do  not  contend  that  16«.  is  an  unreasonable 
sum  to  pay,  but  that  the  plaintff  is  entitled  to  no 
more  than  11 8.  Id.  per  week. 

H.  James,  Q.C.  (Finder  with  him),  were  not 
called  upon. 

Willes,  J. — This  case  turns  on  the  construction 
of  3  d^  4  Will.  4,  c.  34,  and  the  course  taken  by  the 
guardians  under  that  Act.  The  case  turns  on  the 
statute,  because  by  it  any  person  in  the  position  of 

any  money,  goods,  chattels,  land,  or  tenements,  of  such 
person  shall  bo,  to  seize  so  mnch  of  the  said  money,  or  to 
seize  and  sell  so  mnch  of  the  said  goods  and  chattels,  or 
receive  so  mnch  of  the  annnal  rent  of  the  lands  or  tene- 
ments of  snch  person  as  may  be  necessary  to  pay  the 
charges,  if  any,  of  inqniring  into  snch  person's  insanity 
and  of  remo\^,  and  also  the  charges  of  maintenance, 
clothing,  medicine,  and  care  of  any  such  insane  person, 
accounting  for  the  same  at  the  next  special  petty  sessions 
of  the  division,  dty,  or  borongh,  in  which  snch  order  shall 
have  been  made,  snch  charges  having  been  first  proved  to 
the  satisfaction  of  snch  jastioes,  and  the  amount  thereof 
being  set  forth  in  such  order. 


the  lunatic  may  be  dealt  with  and  sent  to  a  lunatic 
asylum  under  the  order  ol  the  Home  Secretaiy. 
It  occasionally  happens  that  a  perBon  in  a  good  con- 
dition of  life  commits  an  offence,  and  bein^  a^jndged 
by  the  verdict  of  a  jury  to  be  a  lonatic,  la  sent  tot 
public  lunatic  asylum,  thereby  throwing  the  cost 
of  maintenance  upon  the  union,  when  tne  friendi 
of  the  lunatic  would  rather  pay  a  small  siim 
and  have  the  advantage  d  the  treatment  of  i 
private  lunatic  asylum.  In  any  case  of  the  kind 
two  questions  anse,  whether  the  lunatio  should 
be  sent  to  a  private  or  public  asylum.  It  beoomet 
necessary,  when  persons  are  sent  to  apriTste  asyfami, 
to  provide  for  the  mode  of  their  TnaintieiMmflUb 
and  that  is  provided  by  the  second  and  following 
sections,  ana  the  justices  are  given  power,  where 
the  lunatic  is  possessed  of  property  and  is  a  persoa 
of  means,  to  issue  their  warrant  to  the  overseen 
to  seize  the  money  or  sell  the  goods  and  receive  the 
rents  of  the  lunatio  for  the  purpose  of  paying  the 
expenses  of  the  lunatic's  keep ;  but,  in  the  case  o£ 
a  pauper  lunatic,  the  justices  are  to  make  an  order 
upon  the  guardians  of  the  union  to  pay  such  weekly 
sum  for  the  maintenance  of  such  person  as  thef 
shall  by  writing  under  their  hands  direct.  I  need 
hardly  sav  that  if  the  owner  of  a  private  asylum 
accepts  the  care  of  a  criminal  lunatic  under  ^ 
order  of  the  Secretary  of  State,  he  is  bound 
to  keep  him;  but  there  seems  nothing  in  the 
statute  obligatory  to  keep  him  in  the  first  instance. 
That,  however,  it  is  not  necessary  for  us  to 
decide  here;  it  is  only  necessary  to  state  that 
once  having  accepted  such  care,  nothing  would 
entitle  the  keeper  to  transfer  the  lunatic  ex- 
cept the  warrant  of  the  Secretary  of  State 
to  remove  the  lunatic  from  his  custody.  The 
plaintiff  here  was,  therefore,  obliged  to  con- 
tinue to  keep  Hughes  until  he  received  an 
order  for  her  removal.  We  are,  by  the  leare 
reserved  at  the  trial,  allowed  to  draw^inferenoes  of 
fact,  and  I  draw  the  inference  that  the  plaintiff 
was  maintaining  the  lunatic  on  behalf  and  at  iht 
request  of  the  guardians  of  the  Lampeter  union. 
The  2nd  section  says  that  it  shall  be  lawful  for  tvo 
justices  of  the  peace  to  inquire  into  and  ascertain 
the  personal  legal  disability  of  any  insane  person, 
the  place  of  last  legal  settlement,  and  his  or  bar 
pecuniary  circumstances ;  and,  if  it  does  not  ap- 
pear that  he  or  she  is  possessed  of  any  property 
which  can  be  applied  to  his  or  her  maintenanoe, 
they  may  direct  the  overseers  or  the  board  of 
guardians,  as  the  case  may  be,  to  pay  all  reason- 
able charges  for  inquiring  into  snch  persons'  sanity 
and  for  their  weekly  maintenanoe  at  an  asylom 
or  receptacle  for  insane  people ;  and  if  they  have  any 
property  they,  the  justices,  are  authorised  to  direct 
such  propertv  to  be  applied  on  behalf  of  their  main- 
tenance so  lonj^  as  tney  remain  in  oonfinemeni 
The  result  of  the  section  is  that  any  lunatic  who 
turns  out  a  pauper  shall  be  maintained  by  the 
dians  of  the  union  to  which  he  or  she  f  ormeriy 
iged.  The  justices  are  to  inqnire  and  to  act,  but 
thTguardians  are  liable  to  pay.  If  the  individuals 
who  are  to  pay  choose  to  waive  the  expenses  of  an 
inquiry  before  the  justices  and  t^e  provisiaos  d 
the  statute,  and  pay  without  such  inquiry  tbcy  are 
at  libertv  to  do  so.  As  to  the  expenses  of  the 
lunatic  they  would  only  pay  a  reasonable  sum  kr 
her  maintenance,  for  what  was  a  reasonable  warn 
they  could  ascertain  as  well  as  the  jaBfeioeB»  and  it 
necessarily  results  from  the  £aot  tbat  the  gmurdatm 
paid  16s,  per  week  for  sirteen  '-^^^ 
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objection,  that  the  plaintiff  considered  that  if  he 
Umk  the  lanatic  to  his  Mjrlum  he  woold  have 
IGt.  per  week  as  long  aa  he  kept  her,  and 
this  la  the  inference  we  draw.  The  gnardians, 
however,  instead  of  keeping  to  their  contract, 
attempted  bj  their  notice  of  19th  Oct.  to 
strike  off  4«.  lid.  a  week,  although  the  order  of 
jnsticeB,  and  we  may  aagnme  there  waa  one,  was 
still  nnaltered.  There  was  clearly  an  t^preement  to 
pay  16«.  or  a  reaaonable  sum  to  snatoiD  the  plain- 
tdS's  right,  which  oonld  not  be  altered  by  the 
guardians.  As  to  the  qneBtion  whether  a  right 
of  action  given  fav  statute  wonld  lie  on  the  statute, 
I  am  of  opinion  that  it  wonld,  as  it  is  olearly  stated 
t^  Comyns,  G.B.  in  hia  Digest,  title  Action  apon 
the  Statute  (F),  where  he  refers  to  2nd  Inat.  486: 
"  If  a  Btatnto  provide  a  remedy  for  a  party  grieved, 
tbongh  it  do  not  give  any  ezpresa  penalty  Or  forfei- 
ture he  may  have  on  action  on  the  statute." 

Biles,  J. — I  am  of  the  same  opinion.  There 
was  clearly  at  one  time  an  actual  contract  for  16*.  a 
week  nntil  the  Innatio  ahouM  be  removed.  The 
defendants  refused  to  continne  to  pay  16«.,  and 
proposed  to  snbatitnte  lis.  Id.,  the  aame  as  they 
paid  for  Innatics  at  the  joint  counties  asylum.  The 
plaintiff  accepts  the  lunatic  on  the  understanding 
that  he  is  to  receive  ISs.  a  week,  and  when  he  has 
once  f^t  her  he  cannot  torn  her  out,  and  she  must 
remain  on  his  hands  nntil  an  order  of  removal  is 
obtained  from  the  Home  Secretary. 

Keating,  J. — I  am  of  the  same  opinion.  Pre- 
viously to  1871  there  must  have  been  some 
arrangements  made  between  the  guardians  and 
Ute  keeper  of  the  lunatic  ssylum,  and  I  think  we 
are  at  liberty  to  aaaume  an  order  was  made. 
Otherwise  the  guardians  being  satisfied  that  the 
maintenance  of  Mary  Hughes  must  fall  ou  them, 
entered  into  an  agreement  to  pay  16s.  a  week.  If 
that  is  so,  the  only  question  that  remains  is 
whether  they  conld  make  such  a  contract,  and  for 
the  reasons  given  by  my  brother  Willes  it  appears 
that  they  were  able  to  contract  and  be  bound  hy 
such  contract.  The  rule  must,  therefore,  be  made 
absolute.  Ride  absolute. 

Attorney  for  pliuntiffs,  Wrentmore,  for  Janet 
and  Cwlia,  Neath. 

Attorneys  for  defendant,  Sunyphreyi  and  Mor- 
gan, for  David  Lloyd,  Lampeter. 


June  i  and  5,  and  Jviy  h,  1672. 
Brbcom  Uaruts  Coufant  (Liuitbd)  v.  Nkatb 

AND  Brecon  Bailwat  Confahx. 
ToU, — Railway — Highway. 
PlainUfft  were  poet       "•  ^  '    ■ 

oarruigii   and   of  ,  ,  ,      , 

a/rHctet  brought  into  or  driven  through  th«  loten  of 
B.  Defendanie'  line  of  railway  ran  through  the 
town  of  B.,  and  they  ran  on  it  into  and  throuah 
the  lown  railway  rarria^es  of  the  ordinary  deierip- 
tion,  and  trudce  containing  the  tpeeified  artitlea 
above  referred  to. 
Heid  that  defendants  «Mr«  nal  liabU  to  payplaintifft' 
toli  on  the  carriages  or  on  the  trucks  orthe  artiSei 
carried  in  them,  for  that,  if  the  toll  daimed  wer 
a  toU  thorotigh,  plaintifft  did  noAin^  on  d^en- 
danU'  Kn«  to  Mm  the  toIL,  and  if  it  wo*  a  ioU 
traoerte,  plaml^t  muff  be  taken  to  have  parted 
with  &e  toU  over  tehidt  defendants'  raHwa}/  ran, 
vHhout  any  reteroaiion  of  the  toli,  and  vUhoiit 


t*eM«d  of  an  ancient  toll  on  eeery 

every  one  of  certain  specified 


hainng  elamped  upon  it  the  eharaeior  of  a  high- 

Special  Case. 

1.  The  plaintiffs  ore  incorporated  by  the  Brecon 
Markets  Act  1862  (25  &  26  Viot.  c.  86),  hereinafter 
called  the  Market  Act. 

2.  The  defendants  are  incorporated  and  regu- 
lated by  the  Dulas  Valley  Mineral  Railway  Act 

1862,  and  by  the  Neath  and  Brecon  Railway  Act 

1863,  hereinafter  called  the  Railway  Aots.      The 
defendants'  principal  office  is  in  IiOndon, 

3.  The  most  material  parts  of  both  Aots  are  in 
the  appendii,  Nob.  1  and  2,  but  either  party  may 
refer  to  any  of  the  said  Acts,  and  the  Acts  incor- 
porated with  such  Acts  respectively. 

4.  The  plaintiffs  claim  in  this  action  paymenta 
described  as  drift  tolls  and  dnea  in  the  Market 
Act.  The  pleadings  and  particulara  (which  may 
respectively  be  amended  on  either  side,  as  the 
court  may  think  fit)  are  in  the  appendii  Nob. 
3  and  4. 

b.  The  following  items  of  the  4tb  schedule  to 
the  Markets  Act  describe  the  t«llB  claimed  iu  this 
action.  The  4th  schedule :  "  Drift  tolls  and  dnes, 
and  ^r  tdls  payable  within  the  borough.  For 
every  score  of  homed  cattle  driven  through  tiis 
borojgh,  lOd.;  for  every  soore  of  awine,  ditto, 
ditto,  5d. ;  and  so  on  in  proportion  for  any  number 
of  homed  cattle,  sheep,  or  awine,  less  than  a  score. 
For  every  waggon  or  carriage  with  four  wheels, 
belonging  to  any  person  not  residing  in  the  county 
of  Brecon,  passing  to,  through  or  from  the  borough, 
1«.  For  every  w^gon  belonging  to  any  person 
residii^  in  the  county  of  Breoon,  passing  through 
the  borough  to  any  place  in  any  other  county,  1(. 
For  evei^  waggon  belonging  to  any  person  not 
resident  in  the  connty  coming  to  the  borough  with 
hops,  leather,  or  other  articles  to  be  sold,  Is.  For 
every  waggon  brinnng  stone  coal,  6d."  The 
tolls  mentioned  in  Ute  said  4th  schedule  to  the 
Market  Act  are  tolls  formerly  due  and  payable  to 
the  mayor,  aldermen,  and  burgesaea  of  the  borough 
of  Brecon  as  mentioned  in  Uie  Market  Act,  and 
transferred  to  the  plaintiffs  by  the  Markets  Act. 

6.  The  defendants  under  the  powers  of  the  rail- 
way Acts  oonstruoted  the  railway  mentioned  therein, 
and  the  greater  part  of  snah  railway  has  been 
applied  for  passenger  traffic  since  3rd  of  June 
1867.  It  joma  the  Brecon  and  Merthyr  Tydfil 
EaUway  (hereinafter  called  the  Merthyr  Railway), 
beloDgiag  to  the  Brecon  and  Merthyr  Tydfil  Junc- 
tion Railway  Company  (herein^ter  called  the 
Merthyr  Bailway  Company)  by  a  junction  with  it 
within  the  borough  of  Brecon  afore'<aid,  referred  to 
in  the  Market  Act,  and  therein  and  hereinafter 
called  "The  Borough."  The  defendants  have  a 
station  within  the  borough,  called  the  Brecon 
Station.  The  Vale  of  Neath  Railway  belonging 
to  the  Great  Western  Railway  Company  forma  a 
junction  with  the  defendants'  railway,  and  with  it 
the' Vale  of  Neath  Railway,  by  means  of  the  aaid 
junction  at  Neath  forms,  by  means  of  the  said 
junction  in  the  boroneh,  a  continuous  railway 
system  with  the  Merthyr  Railway,  which  oon- 
tmues  on  from  such  junction  within  the  borough 
to  various  stations  on  that  r^way  outside  the 
borough.  The  Herefcml,  Hay,  and  Brecon  Railway 
Company,  and  the  Mid  Wales  Railway  Company 
exercise  mnning  powers,  and  ran  trains  into  the 
borongh  over  the  Merthyr  Railway.  The  said 
junction  has  not  yet  been  opened  for  public  pas- 
senger traffic,  as  that  haa  beoi  reatiained  by  in- 
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i unction  at  the  instance  of  the  plaintiffs,  bnt  it  has 
oeen  and  is  used  for  the  transmission  of  the  goods 
and  cattle  traffic. 

7.  The  mode  of  conducting  the  traffic  on  the 
several  railways  at  present  and  during  the  period 
referred  to  in  the  particulars  of  demand  is  as 
follows : 

8.  The  defendants  at  their  various  stations  on 
their  railway  outside  the  borough,  some  of  which 
are  within  the  county  of  firecon,  and  others  beyond 
that  county,  book  passengers  to  the  borough,  and 
convey  them  in  tneir  carriages  in  trains  in  the 
ordinary  manner  to  their  station  in  the  Borough, 
but  not  beyond  it. 

9.  The  Great  Western  Bailway  Company  book 
passengers  from  Swansea  to  the  borough,  and 
from  other  stations  belonging  to  them  to  Neath, 
where  passengers  rebook  to  the  Borough.  These 
passengers  are  conveyed  by  the  Great  Western 
Railway  Company  in  their  carriages  to  the  said 
junction  at  Neath,  and  such  passengers  then  leave 
those  carriages,  and  are  conveyed  by  the  defen- 
dants in  their  carriages,  as  their  other  passengers 
are,  to  their  said  station  in  the  borough,  but  not 
beyond.  The  fares  from  Swansea  to  the  borough, 
and  from  other  stations  to  Neath,  as  the  case  may 
be,  are  received  by  the  Great  Western  Bailway 
Company  at  the  time  of  the  booking  of  the  pas- 
sengers. 

ID.  The  defendants  also  at  their  said  station 
within  the  borough  book  passengers  to  Swansea 
outside  the  borough;  these  passengers  are  con- 
veyed by  the  defendants  in  their  carriages  in  trains 
in  the  ordinary  manner  to  the  stations  on  their 
railway,  or  if  for  any  station  on  the  Vale  of  Neath 
Railway,  such  passengers  change  from  the  defen- 
dants' carriages  at  Neath  Junction  aforesaid,  and 
are  then  conveyed  by  the  Great  Western  Railway 
Company  in  their  carriages  to  the  destinations  of 
the  passengers.  The  fares  from  Brecon  to  Swansea, 
and  to  the  other  stations  on  the  defendants'  rail- 
way are  received  by  the  defendants  at  the  time  of 
the  booking  of  the  passengers. 

11.  The  passenger  carriages  so  used  by  the  de- 
fendants are  the  ordinary  four-wheeled  railway 
carriages  drawn  in  a  train  by  a  six- wheeled  engine 
with  a  tender  or  by  a  six  or  eight-wheeled  tank 
engine.  The  same  carriages  frequently  pass  from 
and  to  the  station  in  the  borough  in  the  above 
manner  several  times  a  day. 

12.  The  defendants  also,  at  various  stations  on 
their  railway  outside  the  borough,  some  of  which 
are  within  the  county  of  Brecon,  and  others 
beyond  that  county,  receive  horned  cattle,  sheep, 
and  swine  consigmed  to  different  p>ersons  at  various 
stations  both  within  and  beyond  the  county  of 
Brecon  on  the  Merthyr  Railway  and  other  rail- 
ways communicating  with  it.  Such  homed  cattle, 
sheep,  and  swine  are  carried  by  the  defendants 
in  their  trucks  beyond  the  said  junction  in  the 
borough  to  the  station  of  the  Merthyr  Railway 
Company,  also  in  the  borough,  and  are  there 
delivered  to  the  Merthyr  Railway  Company  and 
other  companies  in  the  waggons  or  trucks  in 
which  they  have  been  brought  there,  and  the 
Merthyr  Railway  Company,  or  the  other  com- 
panies, convey  them  from  such  station  in  the  same 
trucks,  to  their  respective  destinations,  and  there 
dehver  them  to  the  consignees.  The  defendants 
use  the  ordinary  four-wheeled  cattle  waggons  or 
trucks  which  are  drawn  in  trains  by  the  usual 
engine  and  tender.    The  tolls  in  these  cases  for 


the  whole  journey  are  received  by  the  defendants 
from  the  consignors;  bnt  cases  do  occar where  the 
carriage  is  not  prepaid.  This  mode  of  conveyance 
has  anected  the  passage  of  such  animals  by  other 
means  through  the  borough  which  before  the  con- 
struction of  the  defendants'  railway  passed  in 
large  droves  and  greater  numbers. 

14.  The  defendants  also,  at  the  variona  statiooi 
on  their  railway  outside  the  boroagh,  some  of 
which  are  within  and  others  beyond  the  county  of 
Brecon,  receive  stone  coal  (which  expression  ii 
used  in  this  case  in  the  same  sense  as  in  the 
Market  Act),  lime,  and  other  articles  consigned  to 
different  merchants  and  persons  at  the  Brecon 
station  and  the  various  stations  both  within  and 
beyond  the  county  of  Brecon  on  the  Merthyr 
Railway  and  other  railways  in  connection  there- 
with. Such  of  the  stone  coal,  lime,  and  other 
articles  as  are  consigned  to  different  persons  and 
merchants  in  the  borough,  are  delivered  there  by 
the  defendants  to  the  consignees  within  the 
borough,  and  such  as  are  consigned  to  different 
persons  at  stations  beyond  Brecon  are  carried  bj 
the  defendants  beyond  the  said  jnnction  to  the 
^oods  station  of  the  Merthyr  Railway  Companj 
m  the  borough,  and  there  delivered  to  the  Merthyr 
Railway  Company  and  other  companies,  in  the 
waggons  or  trucks  in  which  they  have  been 
brought  there,  and  such  last-mentioned  railway 
company  carry  them  therefrom  in  the  same 
waggons  or  trucks  to  their  respective  destinations, 
and  there  deliver  them  to  the  consignees.  The 
tolls  in  these  cases  for  the  whole  jooroey  are  re- 
ceived by  the  defendants  from  the  consigncRS 
when  it  is  prepaid.  The  defendants  also  bring  into 
the  borough  for  their  own  use,  and  keep  at  the 
Brecon  station,  quantities  of  stone  ooaL 

15.  The  Great  Western  Railway  Company  also 
at  the  various  stations  on  their  railway  receive 
stone  and  other  coal,  lime,  and  other  articles 
consigned  to  different  merchants  and  persons  at 
the  defendants'  station  in  the  borough,  and  at 
various  stations  both  within  and  beyond  the  countr 
of  Brecon,  on  the  Merthyr  Railway  Company's 
and  other  railways  in  connection  with  it,  and  snch 
stone,  coal,  lime,  and  other  articles,  are  conveyed 
by  the  defendants  to  the  said  junction  at  Nem 
and  are  there  delivered  to  the  defendants  in  the 
waggons  or  trucks  in  which  they  have  been 
brought  there,  and  the  defendants  convey  them  in 
such  trains  and  waggons  or  trucks  in  the  manner 
mentioned  in  the  next  preceding  paragraph  ac- 
cording to  their  destination.  The  tolls  in  these 
cases  for  the  whole  journey  are  received  by  the 
Great  Western  Railway  Company  from  the  con- 
signors when  prepaid. 

16.  With  reference  to  the  two  last  preceding 
piragraphs,  the  defendants  and  the  Great  Westeni 
Railway  Company  use  the  ordinary  fonr-wheded 
railway  waggons  or  trucks,  and  they  are  drawn  in 
trains  by  the  usual  engine  and  tender  or  tank 
engine. 

17.  The  fares  or  tolls  so  received  as  aforesaid 
for  a  through  journey,  on  more  than  one  railway, 
are  apportioned  at  tne  Railway  Clearing  House, 
according  to  the  system  there  established  by  bw. 

18.  In  some  instances  the  passenger  carriages, 
cattle  or  goods  waggons  or  tra<^,  os^  for 
the  purposes  above-mentioned,  belong  to  the  de> 
fendants,  in  others  they  belong  to  tlie  Gratt 
Western  Railway  Company,  in  others  to  otiier 
persons  or  companies  redmng  within  th«  oooaty 
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of  Brecon,  in  other  cases  to  persons  or  companies 
residing  beyond  the  limits  of  the  said  county. 
The  coal  waggons  frequently  belong  to  the  coal 
masters  who  raise  the  coals. 

19.  In  many  instances  such  passenger  carriages, 
cattle  and  goods  waggons,  or  trucks,  belonging  to 
the  defendants  or  used  by  them,  pass  into,  through, 
or  from  the  borough,  empty,  once  or  several  times 
a  day. 

20.  The  court  may  make  such  inferences  of  fact 
as  it  may  think  proper. 

21.  The  question  for  the  court  is.  Whether  the 
plaintiffs  are  entitled  to  recover  any  and  what 
tolls  or  payments  under  the  various  circumstances 
above  described?  The  amounts  recoverable,  if 
any,  to  be  ascertained  on  the  principle  settled  by 
the  court  as  arranged  between  the  parties,  and 
judgment  is  to  be  entered  up  according  to  the 
opinion  of  the  court,  either  for  the  plaintiffs  for 
such  amount  with  costs  (including  the  costs  of 
ascertaining  such  amount),  or  for  the  defendants 
with  costs. 

The  following  were  the  plaintiffs'  points :  First,  ( 
the  expression  "  waggon  **  and  "  waggon,  or 
carriage  with  four  wheels,"  comprise  railway 
passenger  trucks  and  railway  goods*  trucks; 
seconder,  cattle,  sheep,  and  swine  conveyed  through 
the  said  borough  are  driven  through  it  within  the 
meaning  of  the  schedule ;  thirdly,  a  railway  truck 
bringing  stone  coal  into  the  borough  is  a  waggon 
bringing  stone  coal,  within  the  meaning  of  the 
schedule ;  fourthly,  the  defendants  are  not  only 
liable  in  respect  of  their  own  trucks,  but  also  in 
respect  of  trucks  belonging  to  others  drawn  by  the 
defendants;  fifthly,  the  defendants  are  liable  in 
respect  of  horses,  cattle,  sheep,  and  swine  con- 
veyed by  them  into  and  partly  through  the 
borough,  and  by  other  companies  through  the 
remainder  and  out  of  the  borough;  sixthly,  the 
defendants  are  liable  to  tolls  whether  they  act  in 
fulfilment  of  their  own  contracts  or  as  agents  or 
carriers  for  other  companies  or  persons,  and 
whether  they  convey  their  own  goods  and  animals 
or  those  of  others ;  seventhly,  the  ancient  tolls 
mentioned  in  the  Act  of  Parliament,  and  which 
received  their  full  confirmation  by  the  79th  and 
81st  sections  of  the  Act,  are  payable  irrespective 
of  any  particular  mode  of  conveyance  through,  to, 
or  from  the  borough. 

The  following  were  the  defendants'  points: 
First,  that  the  plaintiffs  are  not  entitled  to  recover 
any  tolls  or  payments  under  any  of  the  circum- 
stances stated  in  the  case ;  secondly,  that  the  tolls 
imposed  by  the  Brecon  Markets  Act  1862,  were 
never  intended  to,  and  do  not,  in  fact,  apply  to 
cattle,  goods,  and  waggons  conveyed  by  and  upon 
a  railway;  thirdly,  that  such  tolls  are  applicable 
only  to  cattle,  goods,  and  waggons  passmg  to, 
through,  or  from  the  borough  upon  the  highways 
in  the  customary  and  ordinary  manner ;  fourthly, 
that  the  plaintiffs  are  not  le^ly  entitled  to  recover 
any  of  the  items  of  their  clauns  in  this  action. 

Dowdeswell,  Q.C.,  for  the  plaintiffs,  was  stopped 
by  the  court. 

Sir  G,  Honyman,  Q.O.  (/.  0.  Griffiia  with  him), 
for  the  defendants,  referred  to  the  Market  Act 

g'ving  the  toll,  and  also  to  the  defendants'  Acts, 
e  cited 
Breii  T.  Beales,  10  B.  &  C.  506  ; 
Edirihurghf  ^c,  Aaikcoy  Company  t.  LinlithaoWf  ^c. 

Railway  dompatw,  1  Maoq.  1 ;  3  Maoq.  691 ; 
R4noe  T.  ShiUon,  4B.&  Ad.  726 ; 

Mao.  Gas.— Vol.  VIL 


Newmarket  Railway  Company  v.  Foster,  2  G.  L.  Bep. 
1617. 
[WiLLEs,  J. — The  question  seems  to  be  whether, 
when  toll  traverse  has  been  granted  in  respect  of 
land,  although,  if  any  one  passes  over  the  land,  the 
grantee  of  the  toll  may  waive  the  ti*espass  and 
demand  the  toll,  yet,  if  he  parts  with  the  land 
without  having  stamped  the  character  of  a  high- 
way upon  it,  he  is  still  entitled  to  toll  on  that  land 
in  the  hands  of  his  grantee.  What  seems  uncer- 
tain is  this :  He  being  entitled  to  the  tolls,  so  long 
as  any  one  passes  over  the  land,  whether  he  has 
made  it  a  highway  or  not,  if  he  grants  the  land 
away  to  another  without  having  made  a  highway 
upon  it,  is  he  entitled  to  the  toll,  while  the  land 
belongs  to  his  grantee.] 

Dowdeswell,  Q.C.,  in  reply,  cited 
Pelham  (Lord)  v.  Pickersgill,  1  L.  Eep.  660  ; 
Ellis's  IntroduotioD  to  Domesday,  vol.  1,  p.  256 ; 
Frideaux  v.  Warren^  2  Levinz,  96  ; 
■  Crispe  v.  Belwood,  3  Lev.  424  ; 
Foreman  v.  The  Free  Fishers  and  Dredgers  of  Whit^ 

stable,  21  L.  T.  Bep.  N.  S.  804 ;  L.  Bep.  4  Eng.  & 

Ip.  App.  266  ;  38  L.  J.  845,  C.  P. ; 
Richards  v.  Bennett,  1  B.  &  C.  223  ; 
Mavor,  Ac.  of  London  v.  Hunt,  3  Lev.  37 ; 
Jenkins  v.  Harvey,  1  C.  M.  &  B.  877 ; 
Lord  Falmouth  v.  Oeorge,  5  Biog.  286 ; 
Oreat  Western  Railwa/y  Company  v.  Rous,  L.  Bep.  4 

H.  of  L.  650  ; 
Mayor,  ^c.  of  Carlisle  v.  Wilson,  5  East,  2. 

Cur.  ddv.  vuU. 

JvXy  5. — WiLLES,  J.,  delivered  the  judgment  of 
the  Court  (Willes  and  Keating,  JJ.)— This  case 
raises  a  question  which,  chiefly  upon  the  ground 
of  its  general  importance,  we  took  time  to  consider, 
viz.,  whether  the  carriage  of  goods  by  a  railway 
company  upon  their  raUway,  or  to  their  railway 
station,  entirely  upon  land  belonging  to  the  rail- 
way company,  and  not  upon  any  highway  or  in 
the  enjoyment  of  any  easement  or  other  right 
reserved  by  the  former  owners  of  the  land,  or 
those  under  whom  he  claims,  can  be  subject  to  a 
toll  thorough  or  toll  traverse  arising  by  prescription 
or  grant ;  for,  the  tolls  claimed  are  admitted  to  be 
of  that  description,  and  not  tolls  created  by  the 
statute  under  which  the  company  was  incorporated, 
and  by  which  it  appears  they  are  invested  with 
the  rights  previously  existing  in  the  corporation  of 
Brecon  for  the  purposes  mentioned  in  that  Act. 
We  are  of  opinion  that  no  such  toll  can  be  imposed. 
The  enjoyment  of  the  railway  company  is  a  pro- 
prietary one  of  their  own  land,  purchased  without 
any  reservation  as  to  the  use  thereof  by  the  seller 
or  by  the  person  or  persons  from  whom  he  bought. 
It  is  not  the  use  of  the  land  or  easement  of  another, 
nor  the  enjoyment  of  any  benefit  directly  or  in- 
directly conferred  upon  them  by  another.  There 
are  cases,  doubtless,  in  which  tolls  are  sustained 
in  respect  of  some  advantage  of  which  each 
member  of  the  public  may  avail  himself  if  he 
thinks  proper,  and  which  must  be  paid  in  respect 
of  the  opportunity  and  capacity  of  enjoyment 
in  the  individual  and  general  public  tionefit, 
whether  there  be  any  actual  enjoyment  by  the 
particular  individual  or  not,  as,  for  instance  the 
payment  or  render  of  the  best  fish  by  each  boat 
freauenting  a  particular  cove  to  the  owner  of  the 
land,  who  provided  there  a  ropo  and  windlass  to 
assist  fishing  boats  in  landing  in  rough  weather 
(Ecurl  of  Falmouth  v.  Oeorge,  5  Bing.  286),  or 
anchorage  in  respect  of  the  provisions  of  buoys,  u 
landing  place,  or  other  conveniences  for  the  public 
(Foreman  v.  Free  Fielders  of  Whitstable,  38  L.  J. 
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345,  C.  P.)»  or  xnetage  in  respect  of  proyiding  for 
the  measurement  or  weighing  of  goods  brought 
into  a  port  which  there  was  an  obligation  to  main- 
tain, or  other  port  dues  of  a  like  kind  (Jenkins  v. 
Harvevy  2  C.  M.  <&  R.  393).  The  rule  applicable 
in  such  cases  in  respect  of  the  obligation  to  main- 
tain ports  or  other  conveniences  for  public  use, 
that  an  individual  ^quentins  the  place  and 
having  the  power  of  taking  i^vanta^e  of  the 
benefit  provided  shall  pay  tno  due  whether  he 
takes  aavantage  of  the  benefit  or  not,  has  no 
application  to  the  case  of  toll  for  passing  upon 
land.  Tolls  for  passing  upon  land  are  granted  by 
^e  Crown  in  respect,  of  a  consideration  to  oe 
enjoyed  by  the  persons  who  are  to  pay  them,  and 
they  cannot  be  effectually  granted  without  such  a 
consideration  or  so  as  to  extend  or  to  be  taken 
beyond  the  place  in  which  such  consideration 
arises.  They  consist  of  two  sorts,  toll  thorough 
and  toll  traverse.  Toll  thorough  may  be  taken 
upon  land  not  belonging  to  the  grantee,  and, 
consequently,  no  consideration  can  be  implied 
for  such  grant.  It  is  taken  upon  a  highway  and 
granted  to  some  one  who  undertakes  some  public 
work  for  the  benefit  of  those  who  use  the  hi^way, 
as,  for  instance,  in  making  the  road  or  keeping  it 
in  order  and  repair  for  the  use  of  the  passers  by, 
and  it  can  only  be  taken  in  the  way  or  ways  to 
which  such  obli^tion  applies.  Therefore,  iS.  a 
person  were  entitled  to  toU  thorough  in  a  town,  in 
consideration  of  keeping  certain  streets  in  order, 
the  toll  would  apply  only  to  such  streets,  and 
persons  using  other  streets  could  not  be  made 
subject  to  the  toll :  (Truemcm  v.  Walgham,  2  Wils. 
299 ;  BreU  v.  Beales,  10  B.  &  C.  508.)  Accordingly 
it  was  not  argued  that  the  claim  in  question  could 
be  mamtained  as  a  toU  thorough,  because  nothing 
is  done  by  the  corporation  or  by  the  plaintiff 
towards  the  repair  of  the  railway  or  otherwise  to 
aid  or  assist  the  traffic  of  the  railway  company.  It 
was,  however,  insisted  that  the  claim  might  be 
maintained  as  for  a  toll  traverse,  which  consists  of 
a  toll  granted  and  claimed  for  going  over  the  land 
of  the  grantee.  A  toll  traverse  is  said  to  differ 
from  a  toll  thorough  in  this,  that  no  consideration 
for  it  need  be  averred.  This  does  not,  however, 
mean  that  there  need  be  no  consideration  for  it ; 
it  merely  expresses  that,  as  there  can  be  no  toll 
traverse  except  in  respect  of  going  over  the  land 
of  the  grantee,  the  consideration  of  usins  the 
land  is  implied  from  the  character  of  the  toU,  and 
need  not  be  further  averred  than  by  stating  that  it 
is  a  toll  traverse.  The  consideration  is  the  giving 
up  the  land  of  the  grantee.  This  does  not  make  it 
necessary  that  the  grantee  should  actually  retain 
the  soil  m  the  land.  It  is  enough  that  he  should 
have  the  land  at  the  time  of  the  grant,  and  allow 
the  use  of  it  to  the  persons  who  are  to  pay  the  toll ; 
and  it  is  not  necessary  that  he  should  be  the  lord 
of  a  manor,  though  such  grants  have  usually  been 
made  to  lords  of  manors.  Whilst  the  grantee  has 
the  land,  he  is  entitled  to  the  toll  in  respect  of  the 
use  of  it.  If  he  part  with  the  land,  he  may  still 
retain  the  right  to  the  toll,  as  in  the  case  of  Lord 
Pdham  v.  Pick&rsaiU  (1  T.  R.  667),  where  a  toll 
traverse  over  a  puolic  road  was  sustained  upon  the 
footing  that  the  public  road  had  been  originally 
laid  out  on  the  grantee's  land  in  consideration  of 
payment  of  the  toll,  and  that  the  grant  of  the  land 
was  subject  to  the  public  right  of  way  to  which  the 
toll  attached,  and  which  secured  to  the  person 
chaiged  with  the  toll  that  user  which  was  the  con- 


sideration for  it.  The  same  law  was  acted  upon  in 
Crisp  V.  BeUoood  (3  Lev.  424),  Cott<m  v.  Smitk 
(2  Oomp.  47),  and  in  the  case  so  mnch  relied  upon 
for  the  plaintiffs  of  Richards  v.  Bennett  (1  B.  A  C. 
223),  more  folly  reported  in  2  D.  &  R  389.  In 
all  these  cases  the  ^;rantee  either  reeerred  the  land 
or,  by  dedicating  it  to  the  public  as  a  highway 
secured  to  persons  who  used  it,  the  oonsiderafcioii 
for  which  tne  toll  was  granted.  Some  of  the  ex- 
pressions attributed  to  the  court  in  the  report  of 
Itichards  v.  Bennett  were  relied  upon  as  meaning 
that  it  was  sufficient  that  the  grantee  should  be 
possessed  of  the  land  at  the  time  of  the  grant, 
without  regard  to  his  having  subsequently  parted 
with  it  b^  a  general  conveyance  withoat  granting 
a  public  right  which  remained  impressed  npon  the 
land,  and  secured  the  use  of  it  to  the  public,  and 
without  any  exception  or  reservation  in  the  gram 
(if  such  could  legally  exist  apart  &om  a  public 
right),  enabling  the  grantee  to  'allow  of  such  nse^ 
and  so  to  earn  the  toll.  It  will  be  fonnd*  however, 
upon  examining  the  case  of  Bi^Jiards  v.  Bennett^ 
and  the  authorities  upon  which  it  was  founded, 
that  no  such  opinion  was  there  held.  The  ouestion 
arose  upon  the  validity  of  a  plea  stating  tnat  the 
goods  came  upon  the  manor,  which  was  considered 
to  mean  that  they  came  upon  land  which  continued 
to  be  the  plaintiffs,  or  upon  which  he  had  reserved 
a  right  to  have  them  landed  so  as  to  earn  the  tdL 
We  are  not  dealing  with  a  case  of  prescriptiTe 
taking  of  tolls  in  the  places  in  question,  to  sostsin 
which  any  sueh  reservation  could  be  implied. 
This  land  is  still  the  plaintiffs*.  If  they  were  not 
the  original  owners  of  the  land,  thej  can  have  no 
right  tnere.  If  they  were  the  original  owners, 
they  have  parted  with  it  without  devoting  it  as  a 
highway  or  otherwise  to  the  use  of  the  public  or 
other  persons  using  it.  It  is  at  best  the  simple 
case,  tnen,  of  a  landowner  entitled  to  toll  trav  rse 
parting  with  his  land  out  and  out,  without  having 
any  right  therein.  According  to  the  argumenii 
for  the  plaintiffs,  after  such  a  grant  without  reser- 
vation toe  grantor  could  sue  the  grantee  for  doing 
upon  his  own  land  an^  of  the  things  for  which  a 
toll  could  be  claimed  if  it  remidned  the  property  of 
the  grantor.  This  would  be  in  derogation  of  the 
right  of  possession  granted,  and  could  only  be 
secured  by  reservation;  and  there  is  no  reserva- 
tion. So  much  for  use  by  the  grantee  ;  but  sup- 
pose a  third  person  were  to  enter  without  leave 
from  the  grantee,  he  would,  according  to  the  argo- 
ment,  have  to  pay  damages  for  the  trespass  to  the 
grantee,  and  toll  also  to  the  grantor ;  and  if  the 
toll  were  (as  a  toll  may  be)  not  fixed,  but  of  i 
reasonable  amount  (Corporation  of  Stamford  v. 
Lambert,  1  C  &  J.  57,  4O0),  he  must  pay  twice 
over  for  the  supposed  valuable  consideration.  No 
authority  was  cited  to  sustain  this  strange  con- 
clusion ;  but  reference  was  made  to  the  nnmerons 
cases  in  which  a  right  in  gross  (separate  from  the 
proprietary  right)  has  been  held  not  to  pass  with 
the  land  over  which  it  was  to  be  exercised;  and  it 
was  said  that  as  such  a  right  does  not  pass  to  the 
grantee,  therefore  it  must  remain  in  tne  grantor, 
and  may  ba  exercised  by  him  in  spite  of  his 
grant  of  the  land.  One  of  these  cases  will  suffice 
fbr  an  illustration,  viz.,  that  of  a  free  wairen 
which  may  exist  either  in  a  man's  own  land 
or  in  the  land  of  another,  and  whii^  if  in 
gross,  does  not  pass  by  the  grant  of  the  land. 
But,  suppose  a  man  haying  firee  wanren  in 
gross  in  nis  own  land,  grants  the  land  withonl  re- 
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servation  to  another,  what  is  the  result  ?  May  he 
enter  and  disturb  his  grantee  P  The  case  of  Morris  v. 
Dimes  (1  Ad.  &  E.),  furnishes  no  authority  upon  the 
question,  for  it  only  shows  that  the  grantee  takes 
nothing  in  the  warren,  and  so  cannot  enforce  it 
against  a  third  person.  The  answer  is  to  be  found 
in  Brooke's  Abndgment,  Grauntes,  144,  where  the 
better  opinion  is  said  to  be  that,  if  a  person  having 
a  right  of  warren  in  gross  in  his  own  land  demises 
for  years  without  mentioning  the  warren,  the 
lessor  cannot  have  the  warren,  because  it  is  not 
reserved,  and  the  lessee  shall  not  have  it,  because 
it  is  not  granted,  and  such  warren  in  gross  is  sus- 
pended during  the  term.  And  so  in  the  present 
case,  the  corporation,  if  they  were  originally 
owners  of  the  land,  have  in  like  manner  parted 
with  it.  There  is  no  evidence  of  any  reservation, 
express  or  implied,  and  the  railway  company,  the 
present  owners  of  it,  may  use  it  for  all  lawful 
purposes,  including  those  for  which  toll  is  claimed. 
We  are  well  impressed  with  the  importance  of 
maintaining  rights  founded  upon  ancient  usage, 
and  of  maintaining  any  right  that  has  been  long 
enjoyed  in  fact,  to  the  extent  to  which  such  usage 
pomts  out  a  possible  legal  ori^n.  Such  a  con- 
sideration is,  however,  iimdmissible  in  the  present 
case  because,  allowing  the  usage  to  be  just,  and 
assuming  toll  traverse  established  through  the 
borough,  such  toll  traverse  has  for  the  reasons 
mentioned  been  parted  with,  or  at  least  suspended 
nntil  the  land  finds  its  way  back  to  the  corporation, 
or  their  statutory  grantees.  Whether  upon  ^oods 
finding  their  way  from  the  land  of  the  railway 
company  into  the  streets  of  Brecon  a  toll  will 
become  payable,  has  not  been  argued,  and  the  de- 
cision of  that  question  is  beside  the  present  litiga- 
tion. Our  judgment  affects  tolls  upon  goods 
which  have  not  left  the  land  of  the  railway  com- 
pany. 

Judginentfor  the  defendants. 

Attorney  for  the  plaintiffs,  /.  R,  Cobb,  Brecon. 

Attorneys  for  the  defendants.  Dean  and  Ta/ylor, 


COUBT  OF  EXCHEQTJEB. 

Xeported  Vy  T.  W.  SAmrDSBS  and  H.  Lbigh,  Esqn., 
Barristers-aV^^* 


Saturday,  Jem,  20,  1872. 

(Before  Martin,  Channell,  and  Pigott,  BB.) 

Dyte  v.  The  St.  Pancras  Board  op  Guardians. 

Board  of  gua/rdians — Appointment  by  of  medical 
officer  to  infirmary — Appointment  not  under  seal 
— Necessity  of  seal  to  validity  of  contract — CorpO' 
ration  —  Distinction  between  an  ordinary  and 
trading  one — Executed  and  executory  consideration 
— Difference  between — Estoppel, 

The  appointment  by  a  corporation,  stuh  as  a  hoard 
of  poor  law  guardians,  of  a  person  to  be  **  medical 
officef'*  to  the  corporation  for  any  fixed  or  definite 
period  of  tim>e,  ought  to  be  under  seal, 

D,,  being  a  candidate  for  the  post  of  medical  officer 
to  the  H,  infirma/ry,  the  appointment  to  which  was 
in  the  haJnds  of  the  defendants,  as  poor  law 
guardians  of  8t,  P.,  a  resohdion,  passed  ai  a 
meeting  of  the  infvmiwry  committee,  was  approved 
of  and  adopted  at  a  board  meeting  of  the  g^uar- 
aians  on  the  6th  Dec.,  **Thai  D,  he  appointed 
medical  officer  for  three  months,  cU  and  for  a  sum 
of  1001.  and  hoard  and  rations ;"  and  on  the  9th 
Dec  D.  received  a  letter  from  the  derk  to  the 


guardians,    announcing    to    him    his    appoint' 
m&nt,  and  inclosing  a  copy  of  the  above  resolu- 
tion. 
On  the  7th  Jan,  D.  entered  upon  his  duties  as 
medical  officer,  and  fulfilled  them  up  to  the  2hth 
March^  when  the  three  months  expired,  and  he 
received  1001.  salary  for  that  period  of  service. 
He  continued  on  in  the  office,  nothing  being  said 
or  done  on  either  side  until  the  6th  April,  when  a 
resolution  was  passed  by  the  infirmary  committee, 
"  That  the    medical  officer  and   other    officers** 
(naming  them)   "wliose  engagements  expired  aJt 
Lady-day  should  be  employed  monthly,   at  the 
several  salaries  assigned  to  them  by  the  guar^ 
dians."    This  monthly  appointment  was  approved 
of  by  the  Poor  Law  Board  "  until  the  infirmary 
should  be  transferred  to  the  m>anagement  of  the 
C.   L.  District  Board,**  which  transfer  it  was 
expected  would  take  place  about  Midsummer,  btU 
which  did  not,  in  fact,  happen  until  Michael' 
mas. 
On  the  2Mh  May,  cU  a  meeting  of  the  i/nfirmeury 
coTnmittee,  a  written  notice  from  the  board  of 
guardians,  signed  by  their  clerk,  was  handed  by 
the  chairma/n  of  the  committee  to  D,,  that  his 
appointme7it  of  medical  officer  would  terminate  on 
the  24;th  June;  tlie  cliairman  cU  the  same  time 
verbally  telling  him  thai  the  notice  was  formal 
only,  and  that,  if  the  infirm>ary  were  not  tranS' 
f erred  by  the  24tth  June,  the  notice  would  go  for 
nothing. 
On  the  23^rd  June  D,  was  informed  by  an  official 
letter  from  the  clerk  to  the  guardians  that  his  suc' 
cessor  had  been   elected  by  the  guardians,  and 
would  commence  his  duties  aboiH  noon  on  the  24th 
Thereupon  D.  retired  from  the  office  under  protest 
against  his  illegal   dismissal,  and  brought  an 
aetion  against  the  gvxirdians  to  recover    lOOL 
for  salary,  and  an   equivalent  for   board   and 
rations,  for  three  months,  in  lieu  of  three  months* 
notice. 
At  the  trial  there  was  a  conflict  of  evidence  as  to 
whether  D.  had  been  informed  of  the  resolution  of 
the  6th  April,  the  derk  of  the  gtiardians  stating 
that  he  had  notified  ittoD.,  and  D.  avemng  that 
he  teas  n^ver  informed  of  it. 
Held  by  Martin,  Channell,  and  Pigott,  BB.  (dis' 
charging  the  plaintiff^s   rule    to    set  aside   the 
nonsuit  entered  at  the  trial),  that  the  plaintiff  had 
failed,  for  want  of  a  contract  under  seal,  to  show  a 
contract  binding  upon  the  corporation  to  employ 
him  beyond  the  time  for  which  he  had  been  actiMlly 
etnployed  and  paid  by  them ;  and  that,  not  being  a 
case  of  an  executed  consideration  or  of  a  contract 
with  a  trading  corporation,  it  did  not  come  within 
eitJier  of  those  exceptions  to  the  general  rule  uhich 
requires  contracts  with  corporations  to  be  under 
seal. 
Held  also,  that  the  verbal  statement  of  the  chairman 
of  the  infirmary  committee  at  the  time  when  the 
notice  terminating  the  appointment  was  given  to 
the  plaintiff,  did  not  amou/nt  to  an  estoppel  as 
against  the  defendants,  the  poor  law  gicardians. 
This  was  an  action  brought  by  the  plaintiff,  a 
medical  practitioner,  to  recover  from   the  defen- 
dants, the  guardians  of  the  poor  of  the  parish  of 
St.  Pancras,  the  sum  of  1271.  os,  the  amount  of  one 
quarter's  salary,  at  the  rate  of  400Z.  a  year,  and  also 
tne  equivalent  for  apartments  and  rations  for  three 
months,  alleged  and  claimed  by  him  to  be  due  to 
him,  in  lieu  of  notice,  by  reason  of  his  alleged 
illegal  dismiBsal  by  the  defendants  from  the  post 
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or  office  of  medical  officer  of  the  ELi^hgate 
Infirmary  nnder  the  circumstances  hereinafter 
stated. 

The  plaintiff,  by  his  declaration  in  the  first 
ooun£,  charged  that  in  consideration  that  the 
plaintiff  womd  enter  into  the  service  of  the  defen- 
dants and  serve  them  from  the  25th  March  1870, 
till  sach  time  as  the  management  of  the  Highgate 
Infirmary  Board  should  lie  transferred  from  the 
defendants  to  the  central  board,  in  the  capacity  of 
resident  surgeon  to  the  said  infirmary  at  the  salary 
of  400Z.  per  annum,  with  board  and  residence,  the 
defendants  promised  the  plaintiff  to  retain  him  in 
the  said  service  during  the  said  period  in  the  capa- 
city and  on  the  terms  aforesaid.  Averment,  that 
the  plaintiff  entered  into  the  said  service  in  the 
capacity  and  on  the  terms  aforesaid,  and  continued 
therein  for  a  part  of  the  said  period  and  until  the 
breach  of  the  said  promise  hereinafter  alleged,  and 
was  always  ready  and  willing  to  continue  in  the 
said  service  during  the  year  of  the  said  period, 
whereof  the  defendiEints  always  had  notice,  yet  the 
defendants,  before  the  said  transfer,  dismissed  the 
plaintiff  from  the  said  service,  and  refused  to  re- 
tain the  plaintiff  therein  for  the  remainder  of  the  said 
period,  whereby  the  plaintiff  was  deprived  of  the 
salanr  and  profits  which  he  would  have  de- 
rived from  being  retained  in  the  said  service,  and 
remained  for  a  long  time  unemployed.  There 
were  then  the  ordinary  money  counts. 

The  defendants  pleaded— first,  to  the  first  count, 
denying  the  promise  as  therein  alleged ;  secondly, 
to  the  monev  counts,  except  as  to  26Z.  5«.  parcel, 
Ac.,  never  indebted;  thirdly,  further,  to  the  said 
money  counts,  except  as  to  the  said  parcel,  &c.. 
satisfaction  and  discharge  by  payment  before 
action;  fourthly,  further,  to  the  said  money 
counts,  as  to  the  261.  bs.  parcel,  Ac,  payment 
into  court. 

Eeplication  1:  Issue  joined  on  the  first  and 
second  pleas;  2,  issue  taken  on  the  third  plea;  and 
as  to  the  fourth  plea  the  plaintiff  takes  the 
261.  5«.  out  of  court  in  satisfaction,  &c. 

Rejoinder;  Issue  joined  by  the  defendant  on 
plaintiff's  second  replication  to  third  plea. 

The  facts,  as  they  appeared  at  the  trial  of  the 
action,  before  Pigott,  B.,  at  the  London  Sittings  at 
Guildhall,  after  Trinity  Term  1871,  were,  briefly 
stated,  as  follows :— In  Dec.  1869,  the  plaintiff  was 
a  candidate  for  the  then  vacant  post  of  resident 
medical  officer  to  the  Highgate  Infirmary,  the  ap- 
pointment to  the  post  being  in  the  prift  of  the  de- 
fendants, the  guardians  of  the  St.  Pancras  Poor 
Law  Union.  On  the  5th  Dec.  1869,  the  Infirmary 
Committee  passed  the  following  resolution :— "  Re- 
solved, that  it  be  recommended  to  the  guardians  at 
their  meeting  this  afternoon,  to  appoint  Dr.  Dyte 
medical  officer /or  three  rmmtJis,  and  that  he  devote 
his  whole  time  during  such  period,  at  and  for  a  sum 
of  lOOZ.,  board,  and  rations."  This  resolution,  and 
the  appointment  therein  recommended,  was  ap- 
proved by  the  board.  On  the  7th  Dec.  1869,  the 
Slaintiff  wrote  as  follows  to  the  clerk  of  the  board, 
[r.  Fildew : — "  Dear  Sir, — I  have  been  expecting 
to  receive  an  official  intimation  of  my  having  been 
temporarily  appointed  to  the  office  to  which  I  was 
recommended  yesterday  by  a  resolution  of  the 
special  Infirmary  Committee.  Overwhelmed  with 
work  as  you  no  doubt  are  jnst  now  it  has  probably 
escaped  you."  &c.  And  in  reply  thereto  he  received 
on  the  9th  Dec.  an  official  letter  from  Mr.  Fildew 
annouDcing  to  him  his  appointment,  and  enclosing 


a  copy  of  the  above  resolution,  in  which  letter  Mr. 
PUdew  added  the  following  notification : — "  Perhaps 
I  should  say  that  the  appointment  will  take  effect 
only  from  the  date  of  tne  day  on  which  yon  enter 
on  your  duties  at  the  infirmary  ;  at  present  I  am 
unable  to  give  vou  that  information,  bat  will  do 
so  when  fixed.        Subsequently  to  these  letters 
the  plaintiff  was  informed  that  he  was  expected 
to  enter  on  his   duties  on  the    7th  Jan.   1870, 
on  and  from    which   day   he  entered   upon  and 
fulfilled  his  duties  as  resident  medical  officer  up  to 
the  25th  March,  when  the  three  months  expired, 
and  when  he  received  1001.  salary  for  that  period 
of  service.    It  having  been  originally  considered 
that  the  infirmary  would  be  transferred  to  the 
Central  London  Sick  Asylum  District   Board  at 
Lad^-day  1871,  all  the  appointments  to  posts  in 
the  mfirmary,  including  that  of  the  plaintiff  as  me- 
dical officer,  were  made  for  that  period  only,  and  his 
appointment  was  sanctioned  (as  was  necessary)  bj 
tne  Poor  Law  Board,  on  the  express  condition  that 
it  was  to  cease  upon  the  infirmary  being  handed 
over  to  the  Central  Sick  District  "board  as  above 
mentioned.      The  transfer,  however,  not  havinff 
come  to  pass  at  Ladj-day,  the  plaintiff  continuea 
to  perform  the   duties    of  his  post    after  Ladv* 
day,  nothing  being  said  or  done  on  either  aide 
in  the  matter  until  the  6th  April,   when,  at  an 
infirmary   committee  meeting,  a  reHolution  was 
passed,  "  That  the  medical  officer"  (and  other  ch- 
eers and  servants  mentioned  in  the  resolatkm) 
"  whose  engagements  expired  at  Lady-day  should 
be   employed    monthly    at    the    several    salaries 
assigned   to  them   by  the  guardians.'*     Of  this 
resolution  Mr.  Fildew,  the  clerk,  stated  in  evi- 
dence that  he  g&^o  verbal  notice  to  the  plaintiff, 
but  the  plaintiff,  on  the  contrary,  swore   he  was 
never  told  anything  of  the  kind.     On   the  2-kh 
May  a  meeting  of  the  infirmary   committee  was 
held,  and  at  this  meeting  the  medical  officer  (the 
plaintiff)  was  called  into  the  room,  together  with 
the  matron  and  the  steward,  when  notices  were 
handed  to  them  by  the  chairman  of  the  meeting, 
informing  them  that  their  appointments  wooM 
terminate  on  the  24th  June. 

The  following  is  a  copy  of  the  notice  handed  to 
the  plaintiff :  * 

24th  May  1870. 

Sir, — The  grnardi&ns  of  the  poor  of  the  parish  oi  St 
Pancras  hereby  gire  yon  notioe  to  terminate  your  appoint- 
ment as  medical  officer  at  the  Highgate  Inftrmary  on  the 
24th  Jane  next  ensuing.      I  am,  Ao., 

Damisl  Fildxw,  Cle^. 

D.  H.  Byte,  Esq. 

At  the  same  time  that  the  chairman  handed  these 
notices  to  the  plaintiff  and  the  other  officials,  he, 
according  to  the  evidence  of  the  plaintiff,  expressir 
inf  ormedthem  that  "  the  notices  were  merely  formal 
in  order  to  protect  the  guardians  from  liability  for 
the  officers*  salaries  beyond  the  24th  Jane,  as  it 
was  thought  the  infirmary  would  be  transferred  at 
that  time ;  but,  if  it  should  not  be  then  trans- 
ferred, the  notices  would  go  for  nothing,  and 
matters  would  continue  as  at  present.^  On  the 
23rd  June  the  plaintiff  receivea  an  official  letter 
from  the  Clerk  to  the  Board  of  Guardians,  inform- 
ing him  that  his  successor,  a  Dr.  Shaw,  had  been 
that  day  elected  by  the  gumrdians  (the  defendants) 
as  medical  officer  of  the  infirmary,  *'upon  tin 
termination  of  your  engagement  to-morrow,  the 
24th  June;  instant,"  and  that  Dr.  Shaw  would 
commence  his  duties  about  noon  on  the  d4th. 
The  plaintiff  thereupon  wrote  to  the  Poor  Liv 
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Board  communicating  the  above  facts,  and  on  the 
27th  June  he  receiv^  a  reply  from  the  board  to 
the  effect  that  as  under  the  notice  of  the  24>th 
May  his  appointment  apparently  terminated  on 
the.  24th  June,  they  were  unable  to  interfere  in  the 
matter,  but  would  forward  a  copy  of  his  letter  to 
the  St.  Pancras  Board.  On  the  same  day  (the 
27th  June)  the  defendant  retired  from  the  post 
and  quitted  the  infirmary,  under  a  strong  written 
protest,  sent  by  him  to  the  defendants,  against  the 
illegality  of  their  proceedings,  and  claiming  1002. 
for  salary,  and  "  an  equivalent  in  lieu  of  rations 
and  apartments  for  three  months,''  in  lieu  of  three 
months'  notice.  The  infirmary  was  not  transferr^ 
to  the  Central  District  Board  until  Michaelmas 
1870,  until  which  time  the  other  officers  of  the 
infirmary,  who  had  on  the  24th  May  received 
notices  similar  to  that  which  the  plaintiff  received, 
were  retained  at  the  infirmary  in  their  several 
posts. 

The  following  document,  being  a  printed  return 
dated  16th  April  1870,  furnished  to  the  infirmary 
committee  at  the  instance  of  one  of  its  members, 
was  relied  on  by  the  plaintiff  as  showing  that 
his  appointment  was  ratified  by  the  Poor  Law 
Board  until  the  transfer  of  the  infirmaiy  took 
place. 

Betnm,  called  for  on  the  motion  of  Mr.  Joseph  Salter, 
showing  a  detailed  statement  of  the  "  total  oosta  of  the 
infirmary  at  Highgate,  including"  .  .  .  "a  list  of 
the  officers  appointed,  dates  of  appointment,  and  for 
what  period,  and  the  salaries  allowed  to  each." 

•  •  •  •  •  t  ■ 

Tablx  4. —  List  of  officers  appointed  at  Highgate 
Infirmary,  dates  of  appointment,  for  what  period,  and 
amounts  of  salary. 

1.— OrnoBS  DuLT  Appohttbd. 


Date  of 

Name 

Office. 

Appoint- 
ment. 

Darid 

Medical 

6tli  Deo. 

H. 

officer. 

1869. 

Dyte. 

For  what  period. 


Originally  appointed  by 
the  goardiana  for  3 
mon^'ha.  They  hare,  how* 
ever,  since  been  con- 
tinued by  the  guardians 
for  another  month.  The 
Poor  Law  Board  have 
approved  of  the  appoint- 
ments antii  the  infirm- 
ary has  been  handed 
OTer  officially  to  the 
managers  of  the  Central 
London  Sick  Asylum 
District  Board. 


Salary 

per 
annum. 


At    the 
rate       of 
£400— 
board, 
lodging,  & 
wailing. 


The  defendants'  counsel  contended  that  there 
was  no  case  for  the  jury.  The  board  of  guardians 
being  a  corporation,  were  not  liable  under  a  con- 
treust  except  under  seal,  and  if  there  was  any  con- 
tract it  expired  at  Lady-day  1870,  and  no  new 
contract  had  been  shown  to  have  been  made ;  and, 
moreover,  whatever  the  contract  was,  it  had  been 
terminated  on  the  24th  June  by  the  notice  given 
on  the  24th  May.  The  plaintifi^s  counsel,  on  the 
other  hand,  insisted  that  the  engagement  of  the 
plaintifi*  was  not  a  contract  which  required  to  be 
tinder  seal,  and  though  it  was  for  three  months 
only  at  first,  yet  it  was  afterwards  made  condi- 
tional on  the  transfer  of  the  infirmary  to  the 
Central  District  Board,  and  sanctioned  in  that 
respect  by  the  Poor  Law  Board.  The  learned 
jnoge  was  of  opinion  that  the  only  question  for 
the  jury  was  whether  the  plaintiff  had  received 
any  intimation  that  the  engagement  was  to  be 
monthly  after  the  25th  March,  whereupon  the 
connsel  for  the  defendants  withdrew  that  part  of 
the  case  altogether,  and  rested  the  case  upon  the 


point  of  law  only.  The  plaintiff  was  thereupon 
nonsuited  by  direction  of  the  learned  judge,  leave 
being  reserved  to  him  to  move  to  set  that  nonsuit 
aside,  and  enter  a  verdict  for  him  for  the  amount 
claimed  in  the  declaration,  subject  to  the  following 
points  reserved,  namely,  first,  whether  there  was 
a  contract ;  secondly,  whether  it  was  binding,  not 
being  under  seal;  thirdly,  whether  there  was 
notice;  fourthly,  whether  the  notice  was  valid; 
fifthly,  whether  there  was  any  waiver  of  the  notice ; 
and  the  plaintiff  was  nonsuited  accordingly. 

A  rule  was  subsequently  obtained  by  M, 
Chambers,  Q.C.  on  behalf  of  the  plaintiff  in 
Michaelmas  Term  1871,  to  set  the  nonsuit  aside, 
and  to  enter  the  verdict  for  the  plaintiff  for 
1272.  6«.,  on  the  ground  that  the  contract  engaging 
or  continuing  the  plaintiff  as  medical  officer  of 
the  Highgate  Infinnarv,  was  valid,  though  not 
under  the  seal  of  the  defendants ;  that  the  contract 
with  the  plaintiff  was  to  serve  as  medical  officer  of 
the  Highgate  Infirmary  until  the  establishment 
was  handed  over  to  the  Central  London  Sick 
Asylum  District  Board,  or  until  the  plaintiff  had 
had  three  months*,  or  reasonable  notice  to  give  up 
his  said  appointment;  that  the  plaintiff  had  no 
legal  notice  to  give  up  or  leave  his  appointment, 
and  did  not  waive  such  or  any  notice,  or  in  any 
other  way  abandon  his  right  to  continue  in  office ; 
the  plaintiff  to  be  at  liberty  to  amend  the  decla- 
ration upon  the  usual  terms;  and  against  that 
rule, 

H,  James,  Q.C.  and  Beasley,  for  the  defendants, 
now  showed  cause,  and  submitted  that  the  nonsuit 
was  right  on  many  grounds.  There  was  no 
evidence  for  the  jury  in  support  of  the  contract  on 
the  following  grounds:  First,  there  was  no  con- 
tract under  seal,  which  was  needful  in  the  case  of  a 
corporation;  secondly,  there  was  no  evidence  of 
the /oc^  of  the  contract  alleged  in  the  declaration — 
it  was  not  only  requisite  that  it  should  be  under 
seal,  but  there  was  no  contract  in  fact ;  thirdly, 
whatever  contract  there  was  was  properly  detco^ 
mined.  To  subdivide  the  second  and  third  grounds, 
there  being  an  engagement  for  three  months,  the 
plaintiff,  by  continuing  on  the  service,  after  its  ex- 
piration, became  only  a  servant  at  will,  to  be  deter- 
mined at  any  time  on  the  payment  of  a  quantwm, 
meruit  Then  the  service  was  determined  by  a 
proper  written  notice,  which  notice  by  a  corporation 
cannot  be  set  aside  by  a  verbal  statement  of  a  single 
member.  The  plaintiff  was  endeavouring  to 
enforce  the  exectUory  part  of  this  alleged  contract 
against  a  non-trading  corporation,  which  cannot  be 
sued  upon  such  a  contract  if  not  under  seal,  what- 
ever may  be  the  law  as  to  other  corporations. 
Numerous  cases  support  that  proposition.  [Maatin, 
B.  refers  to  The  Mayor,  Sfc.  of  Ludlow  v.  CJiarUon 
(6  M.  &  W.  815 ;  10  L.  J.,  N.  S.,  75,  Ex.),  where  it 
was  held  that  a  municipal  corporation  cannot  enter 
into  a  contract  to  pay  corporate  funds  for  borough 
improvements  except  under  the  common  seal.] 
No  doubt  the  old  and  general  rule  of  law  is  that  a 
seal  is  required  in  every  case  of  a  contract  made  by 
or  with  a  corporation :  (See  the  judgment  of  Rolfe, 
B.,  in  The  Mayor  8fc.,  oflnidlow  v.  Charlton  uhi  sup.) 
To  the  same  effect  were  the  decisions  of  the  Court 
of  Common  Pleas  in  Arnold  v.  The  Mayor,  Sfc.  of 
Poole  (4  M.  &  G.  860 ;  12  L.  J.,  N.  S.,  97,  C.P.)  and 
the  judgments  of  the  Court  of  Queen*s  Bench,  in 
The  London  Dock  Company  v.  Sinnott  (8  E.  &  B. 
847 ;  27  L.  J.  129,  Q.  B.),  and  Reg.  v.  Tlie  Mayor, 
^c.  o//Sftom/or(J  (6  Q.  B.  443;  13  L.  J.,  N.  S.,  1 77,  Q.  B. ) 
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In  later  times,  however,  a  distinction  has  been 
drawn  between  ordinary  municipal  corporations 
and  (so  called)  trading  corporations,  and  also 
between  cases  of  execute  and  executory  considera- 
tion, and  an  exception  to  the  old  general  role  has 
been  and  is  now  recognised : 

The  Mayor,  j^.,  of  Stafford  t.  TiU,  4  Bing.  75 ; 

Beverley  t.  The  Lincoln  Oaslight  and  Coke  Company^ 
6  A-  A  E.  827  ;  7  L.  J.  N.  8.,  113,  Q.B. ; 

Church  Y.  The  Imperial  Oaslight  and  Coke  Company, 
6  A.  A  E.  346;  7  L.  J.,  N.  S.,  118, Q.B. ; 

Sanders  t.  The  Guardians  of  St.  Neots  Union,  8  Q.  B. 
810 ;  15  L.  J.,  N.  S.,  104,  M.C. 
Then  in  Clarke  and  another  v.  The  Owxrdiana  of 
the   CucJcfield  Union,  in  the  Bui  Court  (21  L.  J. 
349,  Q.B.),  it  was  held  by  Wightman,  J.  following 
those  decisions,  that  if  the  guardians  at  a  properly 
constituted  board  meeting  give  orders  for  putting 
up  water  closets  at  the  union  workhouse,  and 
they  are  put  up   and  afterwards   accepted  and 
approved  of  by  them,  it  is  no  defence,  in  an  action 
against  them  for  the  price  of   the  work,  that 
there  was  no  contract  under  seal,  the  purposes 
for  which  they  were  made  a  corporation  requir- 
ing that  such  articles  should  be  provided.    The 
prmciple  of  the  distinction  and  exception  before  re- 
ferred to  is  well  and  clearly  stated  by  Wightman,  J. 
in  his  judgment  in  that  case,  where,  after  com- 
menting on    the   various    cases,  he  regrets  the 
*prf>sent  state  of  the  law,  and  thinks  it  would  have 
oeen  better,  and  have  avoided   the  existing  un- 
certainty, if  the  old  rule  had  never  been  relaxed ; 
but,  as  it  is,  he  was  inclined  to  think  the  case  came 
within  the  recognised  exception  to  the  general  rule, 
and  that  where  it  was  necessary  that  work  should 
be  done  or  goods  supplied  to  effect  the  express 
purposes  of  the  corporation,  and    such  work  or 
goods  was  done  or  supplied  and  accepted,  and 
approved  of  by  the  corporation,  and  the  whole  con- 
nderaiion  for  payment  exectUed,  the   corporation 
could  not   keep  the    goods   or  the  benefit,  and 
refuse  to  pay  on  the  ground  of  the  want  of  a  seal 
to  the  contract ;  and  the  learned  judge  thought 
(though  not  without  much  doubt,  by  reason  of  the 
authorities  in  some  respects  contrajy),  that  such  a 
conclusion  was  warranted  by  the  three  cases  before 
mentioned  and  others  to  which  he  adverted  in  his 
judgment.     But  it  is  submitted  that  there  is  an 
evident  distinction  between  a  trading  corporation 
and  an  ordinary  municipal  corporation,  or  one  such 
as  a  board  of  guardians,  and  between  buying  ^oods 
or  ordering  works  to  be  done  and  appointmg  a 
medical  officer,  which  is  more  like  appointing  an 
attorney ;  and  it  is  observable  that,  in  Henderson  v. 
The  Ansiralian  Royal  Mail  Steam  Navigation  Com- 
pany  (24  L.  J.  322,  Q.  B ;  5  E.  A  B.  409),  which 
was  the  case  of  an  executed  consideration  and  a 
trading  corporation,  Crompton,  J^  though  joining 
in  the  judgment  of  the  rest  of  the  court,  expressed 
some  aoubt  on  the  point  of  the  necessity  of  a  seal, 
and  in  Haigh  v.   The  Guardians   of  the   North 
Brierly  Unio7i  (1  E.  B.  &  E.  873;  28  L.  J.  62, 
Q.  B.),  the  same  learned  jud^  expressed  the  same 
doubt  on  the  same  point,  ana  found  it  difficult  to 
distinguish  the  case  from  The  London  Dock  Com- 
pany V.  Sinnott  (ubi  sup.).   The  defendants  here,  it 
is  submitted,  are  in  the  same  position  as  in  Sin- 
notfs  case.    If  the  defendants  are  right  on  this 
point,  all  the  other  questions  fall ;  but  it  is  sub- 
mitted that  an  appointment  made  by  a  resolution 
can  be  put  an  end  to  in  the  hke  manner.    After 
the  25th  March  the  plaintiff  was  there  only  as  a 
servant  at  will.    It  is  on  him  to  prove  a  special 


contract  to  continue  tiU  the  transfer  of  the  in- 
firmary to  another  board,  and  there  is  not  a  shred 
of  evidence  to  support  such  a  contract,  save  the 
verbal  statement  of  the  chairman  of  the  infirmaiy 
committee,  who  was  not  an  agent  of  the  corporation. 
[Martin,  B.  —  Without  any  reference  to  the  CMe 
of  a  corporation  at  all,  where,  as  between  man  and 
man,  is  there  any  evidence  here  of  a  second  con- 
tract ?]  It  is  submitted  that  there  is  not  a  tittk. 
They  noticed  also  La^npreU  v.  The  Guardians  of  the 
BiUericay  Union  (18  L.  J.,  N.  S.,  282,  Ex.;  3  Ex. 
283),  and  Nicholson  v.  The  Guardians  of  the  Brad- 
field  Union  (14  L.  T.  Bep.  N.  S.  830;  L.  Rep.  1 
Q.  B.  620;  35  L.  J.  176,  Q.  B.) 

M.  Chambers,  Q.C.  and  Nasmyth^  for  the  (dain- 
tiff  conira,  supported  their  rule.  It  is  con- 
tended on  the  plaintiff^s  part,  first,  that  if  a 
seal  were  necessary,  the  order  of  the  Poor-Law 
Board,  under  sect.  46  of  the  4  &  5  WilL  4,  c.  76, 
directing  the  guardians  to  appoint  medical  offioen, 
which  order  was  under  the  seal  of  the  Poor-lAw 
Board,  was  a  perfect  sealing  of  the  contract  to 
support  it  on  that  ground,  and  that  the  seal  (rf*  the 
guardians  to  the  actual  appointment  was  not 
necessary;  secondly,  the  original  contract  wsi 
until  the  transfer  of   the  infirmary  should  take 

?lace,  and  that  did  not  happen  nntil  Michadmas 
870.  But  if  the  court  should  think  the  original 
contract  was  only  for  three  months,  then  it  is  con- 
tended that  there  was  a  second  contract  to  contimie 
until  the  transfer,  bv  reason  of  the  resolation  to 
employ  him  monthly,  and  that  appointment  as 
appears  by  the  evidence  in  the  case,  being  expresalj' 
approved  by  the  Poor-Law  Board  "  nntil  the  ia- 
firmary  be  handed  over  to  the  Central  Siek 
District  Board."  This  operated  as  an  estoppel 
in  pais,  and  it  did  not  lie  in  the  months  of  the 
dcfenduits  after  that  to  take  the  objection  d 
the  want  of  a  seal.  But  even  as  to  the  law  of  the 
matter,  it  is  submitted  that  the  plaintifiTs  conten- 
tion is  right.  With  regard  to  ancient  corporauoiis 
the  law,  as  laid  down  trom.  time  to  time,  with  re- 
gard to  the  use  of  the  seal  on  important  occasions 
was  not  doubted  or  disputed.  But  the  doctrine  to 
be  eliminated  from  all  toe  numerous  cases  in  all  the 
courts  was  this,  that,  if  it  was  essentially  necessaiy 
to  the  discharge  of  tJieir  duties  by  the  corporation 
that  a  certain  act  should  be  done,  and  their  dutiei 
would  be  unfulfilled  unless  the  act  were  done,  then 
it  was  an  act  under  the  charter,  or  under  the  Act 
of  incorporation,  and  no  seal  was  necessary.  An 
appointment  of  a  medical  ofi&oer  was  a  most  im- 
portant and  urgently  necessary  duty — a  duty  absO' 
lutely  essential  to  oq  performed  withoat,  it  mij^ 
be,  even  an  hour's  dday,  and  on  what  principle 
of  justice  or  propriety  could  it  be  said  ^at  thoogh 
that  were  so,  yet  it  was  to  be  postponed  until  aD 
the  members  could  be  called  togeuier,  and  forms 
gone  through,  and  the  corporate  seal  be  attarhfid 
to  the  appomtment ;  and  if  it  were  not  so  attached, 
were  all  the  medical  officers  liable  to  be  dismissed 
at  a  day*s  warning  P  It  was  submitted  that  it 
could  not  be  so.  In  cases  like  this,  where  sicknwi 
or  death  was  the  matter  under  consideration,  there 
was  ample  power  in  the  guardians  to  make  the 
appointment  without  seaL  The  case  of  Chmtk  t. 
The  Imperial  Ckis  Company  (ubi  9up,),  shows  that  a 
corporation  may  maintain  (usumpsU  for  the  fanadi 
of  an  executory  contract  connected  with  the  poT' 
poses  for  which  that  corporation  was  constitittad; 
and  Lord  Denman,  C.J.,  there  repudiated  the  dia- 
tinction  between  executed  and  ezecutorj 
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Surely  the  relation  must  be  reciprocal,  and  if  a 
corporation  may  sue,  it  may  be  sued  on  such  a 
contract.  And  in  Nicholson  v.  The  Ouardians  of 
the  Bradfield  Union  (uhi  su/p.),  Blackburn,  J.,  in 
deciding  as  he  did  in  that  case,  would  not  say  what 
his  opinion  would  be  if  it  had  been  an  unexecuted 
contract;  and  none  of  the  judges  have  departed 
from  this,  that  there  need  be  no  seal  to  a  contract, 
even  of  the  highest  importance,  if  the  appointment 
be  one  of  urgent  and  essential  necessity.  Again, 
as  to  the  chairman's  statement,  he  was  the  dele- 
gated agent  of  the  committee  to  deliver  the  notice, 
and  must  be  assumed  to  have  acted  properly  as 
such,  and  so  the  defendants  were  bound  by  what 
he  said.  The  state  of  matters  afterwards  shows 
this  to  be  so.  The  guardians  met  weekly,  and  all 
the  other  officers  having  been  continued  in  their 
posts  till  Michaelmas  was  a  ratification  of  the 
chairman's  statement.  And  the  memorandum, 
appended  to  the  return  or  statement  called  for  on 
the  motion  of  one  of  the  guardians,  stating  the 
period  of  the  original  appointments,  and  the  ap- 
proval of  the  Poor  Law  Board  of  the  subsequent 
monthly  employment,  was  another  act  of  ratifica- 
tion. [Ohannell,  B. — Suppose  there  had  been  no 
verbal  statement  by  the  chairman,  what  do  you  say 
would  be  the  effect  of  the  notice?]  It  is  sub- 
mitted first  that  the  engagement,  as  explained  by 
the  clerk,  was  to  be  until  the  transfer  of  the  in- 
firmary, and  the  word  "  temporary,"  on  which  the 
defendants  relied  must  be  construed  as  meaning 
that;  and  the  notice,  therefore,  would  be  of  no  efiect. 
But  secondly,  the  notice  was  waived  by  the  second 
appointment  for  a  monthly  employment,  which  was 
sanctioned  by  the  Poor  Law  Board  as  an  appoint- 
ment until  the  transfer.  The  court  would  not  hold 
that  so  essential  and  important  an  officer  as  the 
medical  officer  could  be  taken  to  be  a  mere  servant 
at  will,  liable  to  dismissal  at  a  moment's  notice. 
But  if  there  were  any  doubt  as  to  the  matter  of 
the  seal,  there  was  none  as  to  the  estoppel,  and  the 
cases  of  Piggott  v.  Stratton  (29  L.  J.  1,  Ch.),  and 
Wing  V.  Harvey,  (23  L.  J.  311,  Ch.)  were  direct 
authorities  to  that  efiect. 

Mahtin,  B. — I  believe  that  we  are  all  of  opinion 
that  this  rule  should  be  discharged,  and  that  the 
nonsuit  which  my  brother  Pigott  directed  to  be 
entered  at  the  trial  was  quite  right.  The  plaintifi* 
undertakes  in  this  action  to  prove  that  there  was 
a  contract  entered  into  with  him  b^  the  defendants, 
the  St.  Pancras  Board  of  Guardians  (who  are  a 
corporation  simpliciter  and  not  a  trading  corpora- 
tion), that  they  would  employ  him  from  the  25th 
March  1870,  until  such  time  as  the  management 
of  the  Highgate  infirmaiy  should  be  transferred 
from  the  de^ndants  to  the  Central  London  Sick 
Asylum  District  Board.  Now,  as  far  as  I  can 
perceive,  there  is  not  a  particle  of  evidence  of  such 
a  contract  which  is  at  all  binding  on  this  corpora- 
tion, and  therefore  such  a  contract  is  not  made  out. 
But,  I  understand  that  the  spirit  of  the  reserva- 
tion of  leave  was,  that  if  there  was  any  contract 
proved  which  would  entitle  the  plaintiff  to  any 
nirther  payment,  or  to  any  damans,  it  was  to  be 
considered  as  raised,  or  that  it  might  be  raised  by 
may  amendment  necessai^  for  that  purpose.  Now 
the  plaintiff  has  been  paid  for  all  the  work  which 
he  actually  did  at  the  rate  of  400Z.  a-year,  which  was 
the  sum  mentioned  when  he  entered  into  the 
employment  of  this  body;  and  what  he  has  to 
maKe  out  is  that  there  was  a  contract  binding 
upon  the  corporation  for  his  employment  for  any 


period  of   time  beyond  that  for  which  he  has 
actually  been  employed.    Now,  in  my  opinion,  he 
fails  as  to  this  for  want  of  a  contract  under  seal. 
The  several  cases  of  Ihe  Mayor,  Sfc.,  of  Ludlow  v. 
Charlton,  The  London  Dock  Company  v.  Sinnott, 
Arnold  v.  The  Mayor,  8fc,,  of  Poole,  arid  Beg.  v. 
The  Mayor,  3rc,,  of  Stamford  (uhi  sup.  respectively), 
which  have  been  cited  in  the  argument  at  the  bar, 
establish,  beyond  all  doubt,  that  that  is  so.    There 
are,  without  doubt,  several  cases  in  which  trading 
corporations  have  been  held  >  to  be   liable  upon 
9xecut€d  considerations,  and  all  the  courts  have 
been  inclined  to  provide  for  such  cases;   for  it 
would  be  a  great  injustice  to  allow  a  man  to  do 
work  and  labour  for,  or  to  supply  goods  to,  a  cor- 
poration, and  then  say  that  he  shall  not  be  able 
to  recover  the  value  or  price  of  his  labour  or  his 
goods,  simply  because  his  contract  with  the  cor- 
poration did  not  happen  to  be  under  seal.    The 
courts,  therefore,  would  be  anxious  to  assist  him 
in  obtaining  payment.    But,  with  respect  to  exe^ 
cutory  contracts,  the  matter  is,  in  my  judgment, 
very  different.    It  has  been  argued  by  the  learned 
counsel  for  the  plaintiff  that  this  was  a  matter  of 
necessity.    It  was  no  matter  of  necessity  at  all  in 
that  sense.    Had  it  been  the  case  of  a  medical  man 
suddenly  called  in  by  the  board  of  gaardians  to 
attend  a  pauper  then  and  there  su&ring  under 
acute  disease,  or  a  sudden  and  dangerous  fracture 
of  a  limb,  that  might  be  such  a  case  of  necessity ; 
but  this  is  a  contract  for  the  employment  of  a 
gentleman  for  a  certain  period  of  time  in  the  future, 
and  there  is  no  immeoiate  necessity  in  it  at  all ; 
and  there  is  no  occasion  whatever  for  the  contract 
being  entered  into  and  completed  otherwise  than 
under  seal.    It  does  not  therefore  fall  within  the 
class  of  cases  where  corporations  have  been  held 
to  be  liable  on  contracts  not  under  seal  for  matters 
that  are  of  necessity.    The  point  therefore  that  has 
been  argued  upon  that  head  altogether  fails.  Then 
what  are  the  circumstances  of  the  case  here? 
They  are  as  follows :  In  the  month  of  Dec.  1869 
the  plaintiff  entered  into  a  contract   for   throe 
months  that  expired  on  25th  March  1870.     He 
then  continued  on  without  any  contract  at  all, 
performing  the  work,  and,  upon  the  principle  which 
I  have  already  mentioned  with  regard  to  executed 
considerations,  he  would  be  entitled  to  recover  for 
work  and  labour  done.   But  there  is  nothing  what- 
ever to  show  that  any  new  contract  for  an  extended 
period  of  time  was  entered  into.    The  next  thing 
which  occurred,  instead  of  being  evidence  of  any 
such  new  contract,  shows  exactly  the  contrary,  for 
it  is  a  notice  informing  him  that  his  services  would 
not  be  required  after,  and  would  be  at  an  end  on, 
the  24th  June;  which,  so  far  from  showing  a  fresh 
contract  for  his  continued  services,  is  evidence  to 
show  that  he  would  cease  to  be  in  the  defendants' 
employment  on  the  day  mentioned  in  the  notice,  the 
24th  June.     But  then  it  is  said  that  there  was  an 
estoppel.  Now  so  far  from  there  being  any  estoppel, 
what  occurred    has  not  the  semblance   even    of 
one.    An  estoppel  takes  place  when  parties  are 
induced  to  go  on  making  arrangements  with  each 
other  by  reason  of   representations  which  both 
parties  are  unable  to  dispute.    But  the  facts  u|)on 
which  this  so-called  estoppel  are  supposed  to  be 
based,  are  nothing  more  than  these — that  a  gentle- 
man called   Salter,  a   member  of    the  board  of 
guardians,  at  a  board  meeting,  moved  for  a  return, 
and  thereupon,  by  the  order  of  the  board,  the 
return  which   has  been  referred   to  was  made. 
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with    regard    to    a    ^reat    variety   of   matters: 
e.g.,  the  cost   of  the  infirmary,  the  oost  of  the 
fumitare  and  fittings,  the  amoant  of  debt,  and  the 
amount  of  inteaest  on  the  debt;  the  list  of  the 
officers    appointed,    the    dates   of  tteir   several 
appointments,  and  for  what  period  of  time,  and 
tneir  salaries.    And  it  is  headed,  so  far  as  relates 
to  the  present  question,  "  List  of  officers  appointed 
at  the  High^te  infirmary,  dates  of  appomtment, 
for  what  penod,  and  amount  of  salaries.     This  docu- 
ment shows  that  the  plaintiff.  Dr.  Dyte,  was  the 
medical  officer,  that  the  date  of  his  appointment  was 
the  6th  Dec.  1869,  and  that  the  salary  to  be  paid  to 
him  for  his  services  was  at  the  rate  of  400L  a  year. 
The  return  then  goes  on  further,  and  states  that  these 
several  officers  were  "  originally  appointed  by  the 
g^uardians  for  three  months ;  they  have,  however, 
since  been  continued  by  the  guardians  for  another 
month.     The  Poor  Law  Board  have  approved  of 
the  appointments  until    the  infirmary  nas  been 
handed  over   officially  to  the  managers  of  the 
Central  London  Sick  Asylum  District."    Now,  so 
far  from  this  statement  l>emg  an  estoppel,  which  is 
a  matter  of    conclusive  evidence,  I  should  say 
myself  that  it  was  very  weak  evidence  indeed  of 
one,  and  such  as  the  jury  would  have  been  well 
justified  in  utterly  disregarding.    This  document 
IS  a  return  not  made  as  between  the  defendants 
and  the  plaintiff,  but  a  return  made  to  the  general 
body  of   guardians,   upon  the  motion  of  one  of 
their  own  board,  and  is  utterly 'unlike  anything 
which  can  be  called  an  estoppel.    It  shows  the 
approval  of  the  Poor  Law  Board  of  the  several 
appointments  Uierein  specified,  until  the  period 
had  arrived  for  the  infirmary  being  handed  over 
to  the  Central  Sick  Board,  which  is  something 
very  different  altogether  from  the  original  appoint- 
ment   for    three  months  which  was   afteiwards 
continued  by    the    guardians  for  a   month.      It 
seems  to  me  that  all  which  this  paper  states  is  that 
these  various  persons  had  been  appointed,  and 
that  their  appointments  had  been  approved  of  by 
the  Poor  Law  Board ;  but  that  if  it  should  turn 
out  that  the  establishment  should  be  handed  over 
to  the  management  of  the  Central  London  Sick 
Asylum  District  Board  within  the  month,  then  their 
appointments  would  cease.     They  gave  their  ap- 
proval to  the  further  appointment  of  the  various 
officers  for  one  month,  for  which  these  several 
persons  were  respectively  employed,   subject    to 
that  contingency.  Whether  that  be  or  not  the  mean- 
ing of  it,  I  am,  at  all  events,  perfectly  clear  that  the 
flaintiff  has  failed  to  prove  it  to  be  an  estoppel. 
t  was  then  said  that  this  appointment  need  not 
be  under  seal,  and  that  there  is  nothing  in  the 
statute  requiring  that    the  appointment  of  the 
medical  officer  by  the  board  of  guardians  should  be 
so.    The  Act  of  Parliament  (4  &  5  W.  4  c.  76)  s.  46 
enacts  that  the  Poor  Law  Commissioners,  who,  I 
apprehend,  are  not  a  corporation  at  all,  must  issue 
their  directions  under  seal  to  the  boards  of  guar- 
dians to  appoint  the  several  paid  officers  of  the 
union,  in  oraer  to  be  binding  upon  the  guardians ; 
but  the  latter  can  do  it  in  the  manner  required 
by  the  common  law  authority.     If  the  appoint- 
ment in    this   case  is   to  be  treated  as  a  con- 
tract between  a  medical  man  and  a  corporation 
like  the  St.  Pancras  Board  of  Guardians,  for  the 
former^s  appointment  to  the  post  of  medical  officer 
to  the  corporation,  and  his  continuance  in  that 
office  for  a  year,  or  any  other  fixed  and  definite 
period  of  time,  then  it  seems  to  me  that,  to  be  vahd. 


it  ought  to  be,  by  the  common  law  itself,  under 
seal.  And  further,  even  supposing  that  there  were 
no  objection  of  that  kind,  I  think  that  there  in  no 
evidence  here  whatever  of  a  binding;  contract  be- 
tween the  plaintiff  and  the  defendants,  or  of  any 
contract  wnich  he  could  state  in  his  dedaration  bj 
any  amendment,  so  as  to  entitle  hizn  to  recover  in 
this  case.  Therefore  I  think  that  this  role  should 
be  discharged. 

Channell,  B. — ^I  am  also  very  clearly  of  opinion 
that  this  rule  should  be  discharged;  and  I  pro- 
pose to  state  the  grounds  of  that  opinion  rerj 
shortly.  I  think  that,  if  there  were  a  valid  contrKt, 
the  authority  of  the  cases  referred  to  by  my 
brother  Martin  is  conclusive  to  show  that  it  cooM 
be  valid  only  if  it  were  under  seal.  I  am  aware 
that,  in  certain  cases  of  trading  corporations,  ihxj 
have  been  held  bound  to  a  contract  not  under  seal; 
but  the  body  here  is  not  a  corporation  of  that  ch»- 
racter.'  One  of  the  cases  referred  to  confirms  that 
view.  Then  I  see  nothing  here  showing  that  these 
defendants  could  be  bound  by  any  contract  which 
is  not  under  seaL  I  think  also  that  the  point  of 
estoppel,  for  the  reasons  already  so  fally  explained 
by  my  brother  Martin,  does  not  arise ;  mit  8uppo«- 
ing  that  there  had  been  more  doubt  about  that  in 
my  mind,  than  there  really  exists  (for  in  truth  I 
entertain  no  doubt  about  it  at  all),  is  there  anj 
evidence  of  the  contract  which  the  plaintiff  hai 
declared  upon?  That  is  quite  apart  from  the 
question  wnether  it  must  be  verified  by  a  seal  or 
not.  I  am  of  opinion  that  there  is  here  no  soch 
evidence.  The  contract  alleged  in  the  declaratioB. 
taking  all  the  evidence  before  us  and  dismissing  all 
necessity  for  having  it  under  seal,  is  not  a  contract 
which  supports  the  declaration.  The  plaintiff  bad 
the  opportunity  at  the  trial  of  amenoing  the  de- 
claration, but  he  declined  then  to  do  so.  It  is 
true  that  this  kind  of  reservation  took  place, 
that  if  the  court  saw,  in  any  view  of  the  matter, 
that  a  contract  could  be  established,  which,  thoneb 
not  being  under  seal,  would  entitle  the  plaintiff 
to  recover,  but  a  contract  discharged  in  point  of 
form  from  the  statements  in  the  delcaration,  thes 
the  court  was  not  to  be  precluded,  after  this 
period  of  time,  from  its  right  to  amend  the  dedan- 
tion.  But  no  amendment  has  been  asked  for  to* 
day,  nor  has  any  argument  been  offered  to  us  to 
show  to  my  mind  that  the  court  could,  in  any 
other  form,  say  that  the  plaintiff  is  entitled  to 
recover.  In  my  opinion,  therefore,  the  con- 
tract was  one  requiring  to  be  verified  by  the 
seal  of  the  defendants ;  but  supposing  that  that 
point  was  not  with  the  defendants,  as  I  think 
it  is,  and  supposing  that  we  were  to  look  at  what 
was  agreed  to  in  &ct,  independently  of  the  consi- 
deration of  the  seal,  the  contract  laid  in  the  declara- 
tion is  not  made  out. 

PiGOTT,  B. — I  am  entirely  of  the  same  opinioo. 
I  take  now  the  same  view  which  I  took  at  the 
trial,  that  this  was  a  contract  which  required  a 
seal.  The  reason  for  that  is  eiven  in  those  cases 
to  which  mv  brother  Martin  has  already  referred. 
It  is  the  old  rule  of  law,  and  that  is  to  prevail  nov 
unless  this  case  comes  within  any  of  the  exceptions 
which  have  been  engrafted  upon  that  role.  Nov 
I  think  myself  that  it  comes  within  none  of  those 
excepted  cases  which  have  been  decided.  Some  of 
them  are  cases  of  executed  contracts;  one,  bov* 
ever,  is  a  case  of  an  executory  contract.  I  refer  to 
the  case  of  Church  y.  The  imperial  Gof  Campemg 
(ubi  «up.)    That  was  the  case  of  a  fi«#fiij eacpo^ 
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ration,  and  the  action  was  brought  in  respect  of 
matters  as  to  which  there  had  been  a  contract 
broken,  for  not  fulfilling  the  contract.  It  had  been 
brought  by  the  company  for  not  accepting  gas. 
But  that  would  not  make  any  difference ;  it  would 
be  equally  necessary  that  there  should  be  a  seal 
if  there  was  to  be  mutuality  in  the  contract. 
Although  there  was  no  sealed  contract  in  that 
case,  yet  no  doubt  the  court  did  hold  that  the 
action  might  lie;  but  it  was  expressly  upon  the 
ground  that  it  was  a  trading  corporation,  therefore 
that  is  not  an  exception  at  all  serviceable  to  the 
argument  on  the  part  of  the  plaintiff  in  the  present 
case.  In  the  present  case  the  fact  is  that  there 
was  no  seal  from  the  beginning;  there  was  a 
resolution  and  an  intimation  by  letter  that  the 
hiring  was  for  three  mouths,  and  what  happened 
afterwards  was  merely  a  continuing  on  in  the  em- 
ployment. It  has  been  argued  that  there  was  an 
estoppel  arising  upon  what  the  chairman  of  the 
infirmary  committee  said  when  the  notice  determ- 
ining the  service  was  given  to  the  plaintiff.  It 
seems  to  mo,  however,  that  that  cannot  be  made 
the  ground  of  an  estoppel  against  the  defendants, 
because  the  person  who  made  that  statement  had 
no  authority  from  them  to  make  any  such  state- 
ment, and  there  is  no  evidence  of  any  such 
authority.  He  was  merely  a  member  of  the  in- 
firmary committee,  and  he  was  not  then  acting  as 
a  member  of  the  corporation,  even  if  it  could  be 
an  estoppel  if  he  had  been.  I  think  it  could  not  be 
one  even  then,  because  he  would  only  bo  one  of  the 
corporate  body,  and  without  express  authority 
what  he  said  on  the  occasion  would  not  bind  the 
whole  corporation.  Then,  as  to  the  other  estoppel 
arising  upon  the  "return"  furnished  to  the  board 
of  guardians,  my  brother  Martin  has  already  dis- 
posed of  that.  I  think  that  there  is  nothing  in 
the  nature  of  an  estoppel  arising  out  of  that 
document,  and  I  concur  with  my  learned  brothers 
in  thinking  that  the  plaintiff^s  rule  should  be 
discharged.  Btde  discharged. 

Attorney  for  the  plaintiff,  W.  Venn,  3,  New-inn, 
Strand,  W.C. 

Attorneys  for  the  defendants,  Cunliffe  and 
Beaumont,  Chancery-lane,  W.C. ;  agents  for  W.  B. 
Oooper,  Guilford-street,  Eussell-square,  W. 
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(Before  Mr.  Justice  Quain.) 

Sept.  13  and  17, 1872. 

Beg.  v.  Lanyon. 

Adjvdication  in  bastardy — Order  first  served  incor- 
rectly dratvn  up — Power  of  same  justices  to  draw 
up  a  correct  order  subsequently  and  proceed 
thereon. 

Where  two  justices  had  adjudicated  A,  to  be  the 
father  of  a  bastard  child,  but  by  mistake  the  order 
first  drawn  up  and  signed  did  not  correctly  em- 
body the  terms  of  such  adjudication,  and  no  step 
had  been  takefi  to  enforce  such  order  beyond 
serving  the  same  on  A.,  who  treated  it  as  a 
nuUity  ; 

Held,  tJiat  the  same  justices  wei'e  entHled  to  cause  a 
second  order  to  be  drawn  up,  and  enforced,  embody- 
ing correctly  the  terms  of  their  adjudication,  not- 
withstanding that  the  first  order  had  not  been 
quashed,  and  notwithstanding  that  there  had  been 
no  fresh  summons  or  hearing,  or  tender  of  costs, 

Mao.  Oas.— Vol.  VIL 


It  appeared  from  the  affidavits  that  a  summons  in 
bastardy  came  on  to  be  heard  before  two  justices  of 
Cornwall,  at  Falmouth,  on  the  30th  Jan.  1872,  when 
such  justices  adjudicated  Lanyon  to  be  the  father  of  a 
bastard  child,  and  ordered  him  to  pay  2s.  a  week 
from  the  date  of  its  birth  towards  its  maintenance. 
An  order  in  writing  was  thereupon  drawn  up  by 
the  clerk,  signed  by  the  justices  who  adjudicated 
on  the  summons,  and  served  on  Lanyon,  but  it  was 
subsequently  ascertained  that  in  this  document  the 
sum  of  2s.  6d.  had  been  inserted,  where  the  sum  of 
2s.  only  ought  to  have  appeared,  and  that  the  date 
of  the  birth  of  the  child  had  been  altogether 
omitted.  No  proceeding  was  therefore  taken  to 
enforce  it,  and  Lanyon  refused  to  make,  and  did 
not  make,  any  payment  to  the  complainant.  In  this 
state  of  things  the  complainant,  in  May  1872, 
appHed  to  the  same  justices  for  a  proper  order,  and 
an  order,  dated  30th  Jan.  1872,  embodying  cor- 
rectly the  verbal  adjudication  of  that  date,  was 
thereupon  made  out  and  signed  by  the  same  jus- 
tices, and  served  on  Lanyon,  who  refused  to  obey 
it,  and  the  payments  under  it  being  in  arrear  he 
was  committed  to  the  Cornwall  county  prison  at 
Bodmin,  pursuant  to  the  provisions  of  tne  7  &  8 
Vict.  c.  lUl,  s.  3. 

On  these  facts  the  learned  judge,  on  a  former 
day  (Sept.  lUth),  on  the  application  of  Folkard, 
granted  a  summons,  calling  upon  the  keeper  of 
the  prison  to  show  cause  why  a  writ  of  habeas 
corpiis  should  not  issue  to  bring  up  the  body  of 
Lanyon,  or  why  Lanyon  should /lot  be  discharged 
from  custody  without  any  writ  of  habeas  corpus, 
the  contention  on  behalf  of  the  prisoner  being 
that,  inasmuch  as  the  first  order  had  never  been 
quashed,  the  second  order  was  invalid,  or  that  at 
all  events  there  ought  to  have  been  a  fresh 
summons  and  a  fresh  hearing  after  tender  of  costs, 
before  the  justices  could  make  a  second  order. 

Murch  now  showed  cause.  —  The  prisoner  is 
not  entitled  to  the  writ  or  to,  his  discnarge.  In 
the  case  of  Ex  parte  Johnson  (3  B.  &  S.  947 ;  32 
L.  J.  193,  M.  C.  )  it  was  held,  overruling  Beg,  v. 
The  Justices  of  Flintshire  (15  L.  J.  50,  M.  C.)  that 
the  time  for  appealing  against  an  order  in 
bastardy  was  from  the  date  of  the  oral  judg- 
ment, and  not  from  the  time  when  the  order 
in  writing  was  signed.  Such  an  order  must 
therefore,  be  taken  to  be  made  when  pronounced 
orally,  and  may  be  drawn  up  at  any  time.  Here, 
the  only  order  made  was  the  oral  order  of  30th  Jan. 
1872,  and  such  order  was  never  drawn  up  till  May, 
when  all  proceedings  taken  upon  it  were  perfectly 
regular.  The  first  order  drawn  up  was  not  the 
order  of  the  justices,  but  a  nullity,  and  the  pri- 
soner admits  in  his  affidavit  that  he  so  treatea  it. 
But  it  will  be  said  on  behalf  of  the  prisoner  that 
the  service  of  the  first  order  upon  him  is  such  an 
enforcing  of  that  order  as  to  bar  any  further  pro- 
ceeding by  the  complainant  without  a  fresh 
summons.  In  lieg.  v.  Brisby  (18  L.  J.  157,  M.  C), 
which  will  be  relied  on  by  the  other  side,  it  clearly 
appears  that  mere  service  of  an  order  is  not  such 
an  enforcing  of  it,  and  that  case  is  also  an  authority 
for  contending  that,  where  the  first  order  is  a 
nullity,    it    is  not  necessary  that   it    should  be 

rkshed  before  a  second  application  can  be  made, 
d  although  in  that  case  there  was  a  fresh  sum- 
mons, and  a  fresh  hearing,  the  justices  there  were 
not  the  same  justices  who  had  made  the  original 
adjudication.  That  case  is,  therefore,  no  authority 
for  the  contention  that  the  same  justices  cannot 
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cause  their  order  to  be  correctly  drawn  up  without 
a  fresh  summons.  Here,  all  the  complamant  did, 
was  to  rcauest  the  same  justices  to  hand  her  a 
record  of  tneir  adjudication  of  30th  Jan.  Then,  as 
to  the  point  with  reference  to  tender  of  costs,  such 
a  proceeding  is  only  required  where  no  result  has 
foUowed  from  a  first  hearing,  and  a  second  hearing 
becomes  necessary,  which  is  not  the  case  here. 

Folkard  in  support  of  the  summons. — ^The  order 
first  drawn  up  and  signed  is  the  only  order  of 
which  notice  can  be  taken,  and  until  it  is  quashed, 
no  other  order  can  be  made  in  the  same  subject 
matter :  (^Reg.  v.  The  Justices  of  Cheshire,  6  B  A 
Ad.  439.)  But  assuming  that  it  was  not  necessary 
that  the  first  order  should  have  been  quashed, 
here  the  justices  have  entertained  a  second  appH- 
oation  without  any  fresh  summons  or  fresh  heanng, 
which  is  clearly  not  in  accordance  with  the  course 
pursued  in  Beg,  v.  Brishy  (sup).  And,  lastly,  the 
justices  had  no  jurisdiction  to  make  a  second  order 
until  a  tender  of  the  costs  already  incurred  by  the 
prisoner  had  been  made  to  him  by  the  complainant. 
According  to  the  case  of  Beg.  v.  Hinchcliff  (1  Q.  B. 
356)  he  was  entitled  to  be  replaced  in  the  position 
in  which  he  stood  before  the  hearing  of  30th  Jan. 
The  second  order  is,  therefore,  inyalid,  and  the 
prisoner  is  entitled  to  his  discharge. 

The  learned  judge  said  that  he  would  take  time 
to  consider  the  matter,  and  on  the  17  th  Sept.  de- 
liyered  the  following  judgment : — 

QuAiK,  J. — This  is  an  application  for  a  habeas 
corpus  in  order  to  obtam  the  discharge  from 
custody  of  the  prisoner  Lanyon,  who  has  been 
committed  for  oisobeying  an  order  in  bastardy 
whereby  he  was  adjudged  the  father  of  a  bastard 
child,  and  ordered  to  pay  2s.  a  week  towards  its 
maintenance.  It  was  objected  on  behalf  of  the 
prisoner  that  the  order  in  bastardy  was  inyalid, 
and  that  the  commitment  founded  on  it  was  con- 
sequently illegal.  The  facts  were  these :  On  the 
30th  Jan.  1872,  an  application  was  made  to  two 
justices  for  an  order  of  afi&liation  in  the  usual  way, 
who,  after  hearing  the  evidence  adduced  before 
them,  made  an  order  adjudging  the  prisoner  to  be 
the  father  of  the  chUd,  and  ordered  nim  to  pay  2s. 
a  week  to  the  mother.  By  mistake  of  the  clerk  to  the 
justices  a  written  order  was  drawn  up  ordering  the 
prisoner  to  pay  28.  6d.  a  week  instead  of  2s.,  and 
omitting  to  state  the  date  of  the  birth  of  the  child 
from  which  time  the  payments  were  to  be  made. 
The  justices  by  mistake  signed  the  order  so  drawn 
up,  and  this  order  was  served  on  the  prisoner. 
It  was  stated  in  the  afiidavit  of  the  prisoner  that 
he  refused  to  obey  this  order,  as  he  was  advised 
that  it  was  a  nullity ;  and  the  applicant  also  swore 
that  she  made  no  attempt  to  enforce  it  on  the 
same  ground,  and  no  step  was  taken  to  enforce 
this  order  except  serving  it  on  the  prisoner.  Two 
months  later  the  applicant  went  before  the  same 
two  justices  and  asked  that  the  order  made  by 
them  on  the  30th  Jan.  should  be  correctly  drawn 
out  and  signed,  in  order  that  she  might  enforce  it, 
and  accordingly  an  order  was  then  drawn  up  and 
signed  and  dated  as  of  the  30th  Jan.  (the  day  when 
the  original  order  was  made)  correctly  embodying 
the  terms  of  the  original  order,  and  a  correct  order 
was  then  delivered  to  the  applicant.  This  last  order 
was  served  on  the  prisoner,  and  on  his  failure  to 
obey  it  he  was  committed  to  prison,  and  this  was  the 
imprisonment  of  which  he  now  complained.  It 
was  objected  that  the  justices  had  no  power  to 
lake  the    second  order  till  the  first  had  been 


quashed  on  appeal  or  certiorari,  or  tbafc,  if  the 
applicant  was  entitled  to  treat  the  first  order  as  a 
nullity,  no  second  order  could  be  made  except  after 
a  fresh  summons  and  a  fresh  hearing,  and  after 
tender  of  the  costs  of  the  first  summons.  I  am  of 
opinion  that  this  objection  is  not  well  founded, 
and  that  the  commitment  of  the  prisoner  is  right. 
It  has  been  decided  in  Ex  parte  Johnson  (3  B.  &  S. 
947)  that  an  order  in  bastardy  is  made  when  the 
judgment  of  the  justices  is  pronounced  ondly  in 
court,  and  that  the  formal  written  order  is  merely 
the  record  of  the  adjudication,  and  may  be  drawn 
up  afterwards  and  signed  at  anytime,  and  that  codm- 
quently  the  time  for  appeal  against  such  an  order 
was  from  the  oral  adjudication  m  petty  sessions  and 
not  from  the  time  when  the  written  order  is  signed 
or  served.  The  applicant  in  this  case  had  a  right 
to  have  the  order  made  in  her  favour  correctly 
drawn  up.  The  order  first  drawn  up  did  not 
embody  correctly  the  terms  of  the  order  made,  and 
in  fact  no  such  order  as  that  first  drawn  up  was 
ever  really  made  by  the  justices,  their  signatures 
having  been  appended  by  mistake  to  a  wrong 
order.  It  is  an  error,  therefore,  to  allege  that 
a  second  order  was  made.  The  only  order  made 
was  the  oral  order  of  the  30th  Jan.  and  an  incorrect 
record  of  that  order  having  been  delivered  to  the 
applicant  I  think  that  she  was  entitled  to  apply 
to  the  same  justices  and  to  request  that  a  correct 
record  of  their  order  should  be  delivered  to 
her.  This  is  all  she  did,  and  as  there  was 
in  fact  no  second  order  made  it  follows  that 
no  fresh  summons  and  firesh  hearing  were 
necessary.  The  case  of  Beg.  v.  Brishy  (18  L.  J., 
157,  M.  C.)  was  cited  as  an  authonty  that  i 
new  summons  was  required  before  a  second  order 
could  be  drawn  up.  In  that  case  the  point  now 
raised  was  not  involved,  nor  was  there  any  opinion 
expressed  on  the  subject.  The  second  application 
in  that  case  appears  to  have  been  made  to  other 
justices  than  those  who  heard  the  first,  and,  of  course, 
if  other  justices  are  called  upon  to  make  an  order, 
there  must  be  a  fresh  hearing  before  them.  Bat 
here  the  same  justices  who  heard  the  first  apphca- 
cation  are  called  upon  merely  to  draw  up  a  correct 
record  of  their  own  order.  That  case,  however,  is 
a  distinct  authority  for  the  proposition  that  where 
the  order  first  drawn  up  is  Iwui  on  the  face  of  it,  as 
in  this  case,  and,  therefore,  a  nullity,  there 
is  no  necessity  to  have  it  quashed  on  appeal 
or  certiorari  before  a  second  application  to  the 
other  justices  is  made;  nor  was  there  any 
necessity  in  this  case  to  tender  the  costs  of  tl^ 
first  summons;  that  course  is  required  to  be 
adopted  only  where  the  first  hearing  is  admitted 
to  have  been  altogether  abortive,  and  that,  there- 
fore, the  proceedings  have  to  be  commenced  over 
again.  Under  such  circumstances  the  case  of 
Beg.  V.  Hinchcliff  (10  Q.  |B.  366),  decides  that  tbe 
justices  are  not  bound  to  entertain  a  second  appli- 
cation until  the  costs  of  the  first  have  been  paid 
or  tendered,  and  the  defendant  has  been  thereby 
replaced  in  his  original  position.  But  in  this 
present  case,  so  far  from  the  first  adjudication 
oeing  admitted  to  have  been  abortive,  uiat  is  the 
only  adjudication  which  the  applicant  now  seeks 
to  enforce.  What  she  asks  is,  that  a  correct  record 
of  that  adjudication  should  be  drawn  up,  and  she 
seeks  for  no  fresh  hearing  nor  judgment  in  the 
case,  nor  is  the  prisoner  subjected  to  aw  fireah 
costs  by  reason  of  the  mistake  made  in  mBmnf^ 
up    the    first    record    of    the     order.     Ift   v 
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dear,  therefore,  that  no  tender  of  costa  is 
required  in  this  case  where  the  first  and  only 
adjadicatioQ  was  right,  imd  the  applicant  seeks  to 
enforce  that  adjadication.  The  caae  of  WUkmt  t. 
Semaworth  (7  A.  4  B.  807),  may  also  be  referred 
to.  In  that  ease  the  justices  signed  two  orders  in- 
tended to  be  duphcates,  but,  by  mistake,  the  order 
served  on  the  father  ordered  the  mother  inst^d  of 
the  father  to  pay  1«.  $d.  a  week.  Afterwards  a 
correct  copy  of  the  order  naa  drawn  up  and  served 
on  the  father,  and  it  was  held  that  as  there  was 
but  one  order  made  the  seiTice  of  an  incorrect 
copy  of  it  conld  not  vitiate  the  order,  bat  that  a 
correct  copy  miRht  afterwards  be  drawn  up,  served, 
and  enforced.  For  these  reasons  I  am  of  opinion 
that  the  commitment  of  the  prisoner  was  riKht, 
and  this  summons  must  therefore  be  dismissetT 
iSuM(7m>n«  ditmiteed. 
Attorneys  for'  the  complainant  and  JQsticeB, 
Price,  Bolton,  and  Fielder,  agents  for  IT.  J.  Qenn, 
Falmouth. 


Nov.  11, 12,  and  13, 1872. 
Attoknxi-Genekal  v.  The  Tottenham  Local 
BoAHD  or  Health. 
Miaofpplicaiion  of  funds — Audit — CoiU. 
Where  a  hwl  hoard  of  health  mi»aj^ied  the  rates 
toward  defraying  th«  KBtieiwee  of  a  BiU  in  Parlia- 
menl,  the  Covrl  granted  an  injtinetion  to  restrain 
the  further  proeecution  of  the  Bill,  which,  how- 
ever,  had  been  ahandoned   before    the    hearing. 
The  auditor  had  surcharged  some  of  the  defen- 
damte,  memheri  of  the   board,   with   the  amount 
paid  for  gueh  expeniea,  and  no  orderwaa  therefore 
made  on  that  part  of  the  prayer  of  the  information 
which  sought  to  ■maJte  them  personaUy  liable ;  but 
eoila  were  decreed  against  them. 
A  member  of  the  board,  who  proved  that  he  had  op- 
posed the  eeheme  embodied   in  the  BiU,  wa»  held 
not  to  be  personally  liable,  aiid  the  information 
was  diamiaBed  at  agai/aat  him,  with  costs  aga/insl 
Ike  relator. 
Semble,  f  Aot  where  the  clerk  or  secretary  to  a  cor- 
poration  aggregate  puts  in  an  oMewer  wi  his  Mom 
name,  he  might  not  be  able  to  get  hit  costs ;  but, 
aecuB,  where  he  acts  only  for  the  board,  and  no 
further  answer  is  asked  from  the  latter. 
This  wae  an  information  at  the  relation  of  Eeniy 
Childs    to    restrain  the    defendants,    the     local 
board  of  health,  and  their  clerk,  Edmnnd  Crowne, 
James    Brick  well,     Nathaniel    Tregetles,    Robert 
Luke  Howard,  Edward  Clarke,  and  John  Follard 
Lovering,  from  applying  any  moneys  produced  by 
the  rates  and  funds  under  their  control  towards 
payment  of  the  eif>ensos  incurred  or  to  be  in- 
curred by  them  in  the  preparation,  introduction, 
or  promotion  of  a  Bill  in  Farhament  for  the  utilisa- 
ticn  of  the  aewafte  of  the  Tottenham  district  upon 
certain  portions  of  the  Lnnmas  and  other  lands  in 
Tottenham  and  Walthamstow  parishes  by  irriga- 
tion.    It  was  also  prayed  that  the  defendants  other 
than  the  boani  and  their  clerk  might  be  ordered 
to  repay  to  the  board  a  sum  of  4001.  [»id  to 
Uessra.  Wjatt  and  HoakiiiB   aa   ezpenaea  with 


regard  to  the  Bill,  and  also  to  pay  the  costs  of  thia 
snic,  bat  not  oat  of  any  rates  or  funds  under  the 
board's  control.  An  injonotion  in  the  t«rni8  of 
the  prayer  had  been  granted  on  motion,  and  the 
bill  Lad  been  abandoned.  The  case  now  came  on 
on  motion  for  decree  as  to  that  part  of  the  prayer 
which  asked  for  an  order  charging  the  defendanta 
with  tbe  4001.  so  paid  and  the  costs  of  the  suit  It 
appeared  that  the  sewage  scheme  [had  been  op> 
posed  by  the  ratepayers,  but  that  the  board  never* 
tbeless  persevered  in  it,  acting  under  the  advice  of 
Mr.  Bawlinson,  an  eminent  engineer. 

Answers  had  been  pat  in  by  Crowne,  the  clerk 
to  tbe  board,  by  the  other  defendants  except 
Lovering  jointly,  and  by  Levering  alone.  The 
case  made  by  them  was  that  the  board  acted  Sond 
fide  for  the  benefit  of  the  ratepayers.  Lovering 
stated  that  he  was  opposed  to  the  irrigation 
scheme,  and  that  though  ne  was  present  at  some 
of  the  meetings  at  which  it  was  discnssed,  and 
also  at  that  at  which  the  cheque  was  signed  fbr 
the  4001.,  he  was  not  personally  chargeable,  as  he 
in  fact  voted  against  the  payment,  Uioagh  such 
vote  was  not  recorded. 

Daring  the  hearing  of  the  case  an  affidavit  was 

Sat  in  stating  that  the  anditor  for  the  union  had 
isallowed  the400Z.,  and  surcharged  thedefendants, 
Clarke,  Howard,  and  Brickwell  as  to  that  payment. 
Schamberg  Q.C.  (Jason  Smith  with  him)  for  the 
informant,  contended  that  the  proceedings  of  the 
hoard  were  clearly  illegal : 

AlUymey-Otneral  v.  West  Hartlepool  Improuemmt 
Conmiuionen,  L.  Bep.  10  Eq.  122  ;  221.  T.  B^. 
N.  8. SIO; 


Walter  for  Crowne  stated  that  he  appeared  for 
them  simply  as  clerk  to  the  board,  and  asked  for 
his  costs  against  the  relator,  under  mle  16  of  the 
40th  Consolidated  Order.  [ThoViCE-CsANCBLLOE: 
He  cannot  have  them  in  the  first  instance,  where 
the  bill  prays  for  relief  as  well  as  discovery.] 
WaSer  cited  Morgan  and  Davey  on  Costs,  p.  151, 
and  retbrred  to  Attorney -Qenerai  v.  Bwch  (4  Madd. 
178). 

Oreene  Q.C.  (E.  B.  Howard  with  him)  for  Brick- 
well,  Tregelles,  Howard,  and  Clarke,  claimed  the 
protection  of  sect.  140  of  the  Board  at  Health  Act 
of  1848  (11  &  12¥ict.  c.  63),  which  grants  exemp- 
tion for  things  done  bond  fide  for  the  purposes  of 
the  Act,  and  cited  sect.  75  of  the  Locsl  Govern- 
ment Act  1868  (21  &  22  Vict.  c.  98.)  They  also 
observed  that  the  amount  surcharged  by  the 
auditor  could  be  recovered  under  11  &  13  Vict. 
a  91,  sect.  4. 

Mackeeon,  Q.C.  [T.  iSlepeiw  with  him)  for 
Lovering,  contended  that  he  was  in  no  way  liable, 
and  cit^ 


Land  Crtdil  Compana  of  Ireland  v.  Lord  Ftrmoy, 
L.  Esp.8Eq.  7;  20  L.T.  Bep.  N.  8.283; 
«  V.  Jiulieei  of  Etttx,  3  B.  A  Ad.  941 ; 


Wright  V.  WaUt,  5  Bin?.  336  ; 
Oann  v.  CUpjitrtan..  10  Ad.  A  Ell.  969 ; 
BmUh  V.  H5>ho<ue,  9  Q.  B.  1005. 
The  Vicb-Chancellob  intimated  that  as  to  the 
4001.,  he  did  not  intend  to  decide  anything  which 
would  clash  with  the  decision  of  the  anditor. 
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Schomhergj  in  reply,  cited. 
Attiyrney-Qcnerat Y,  Andrewaf  2  M.  N.  &  G.  225 ; 
Clinch  Y.  Financial  Corporation,  L.  Bep.  5  £q.  484 ; 

19L.  T.  Bep.  N.  S.334; 
Tinkler  v.    Wandsvcorth    Board   of  Health,  2    De 
G.  A  J.  261. 

The  Vice-Chancellor. — Practically  all  I  have 
to  decide  is  as  to  the  question  of  costs ;  bat  as  Mr. 
Sohomberg  asks  to  have  a  perpetual  injunction, 
I  will  grant  it  against  the  boara,  so  as  to  prevent 
them  n*om  applying  any  rates*  towards  paying 
any  costs  of,  or  relating  to  this  bill.  As  regards 
the  payment  of  the  4007.,  any  order  I  might  make 
would  be  unnecessary,  since  the  auditor's  decision 
may  bo  taken  to  be  j^ri'md  facie  right,  and  any 
future  question  on  the  subject  can  be  raised  under 
the  liberty  to  apply.  I  therefore  make  no  order  as 
to  that  payment.  I  have  now  to  deal  with  the 
liability  of  the  parties  as  to  costs.  The  case  is  one 
in  which,  assuming  the  solvency  of  the  persons 
chargeable,  ample  justice  can  be  had  through  the 
action  of  the  auditor ;  but  where  the  sum  is  large 
I  think  the  ratepayers  have  a  right,  notwithstand- 
ing such  solvency,  to  come  here  to  check  its 
srowth.  The  4wL  might  easily  have  become 
40002.,  and  the  suit  against  the  local  board  is  cer- 
tainly a  proper  one.  As  to  Lovering,  I  think  he  has 
shown  himself,  on  the  facts,  not  to  be  liable ;  but 
as  to  the  other  defendants  who  sav  that  the  pay- 
ment was  legal,  and  I  was  surprised  to  hear  it  ar- 
gued that  it  was  so,  I  do  not  think  they  are  pro- 
tected by  the  140th  section  of  the  Act  of  1848.  The 
auditor  was  risht  to  decide  as  he  did,  and  I  hold 
that  it  is  clear  t  nat  when  persons  who  know  or  ought 
to  know  that  they  are  acting  irregularly,  take  out 
of  the  corporate  chest  money  devoted  to  other  pur- 
poses, they  are  acting  illegally,  and  must  be  made  to 
refund.  It  is  hardly  necessary  to  say  that  although 
the  auditor  has  made  the  charge  against  only 
three,  the  others  are  not  thereby  absolved ;  at  all 
events  they  would  be  secondarily  if  not  primarily 
liable.  As  to  the  costs  of  Crowne,  owing  to  some 
irregularity  he  has  appeared  and  answered  by  him- 
self; but  as  the  informant  has  accepted  his 
answer  and  not  required  a  further  answer  from 
the  corporation,  it  may  be  treated  as  if  the  corpo- 
ration had  joined  in  it.  The  decree  will  therefore 
be  as  follows  :  Continue  the  inj^^nction  against  the 
defendant,  the  board  of  health,  applying  any 
moneys  ari.«<ing  out  of  the  rates  in  payment  of  any 
costs  or  expenses  of  the  Bill  in  Parliament  men- 
tioned in  the  information.  And  it  appearing  that 
since  the  information  was  filed,  that  is,  in  the 
month  of  June  1872,  the  auditor  has  di<»allowed 
the  sum  of  400f.  stated  in  the  information  to  have 
been  paid  to  Messrs.  Wyatt  and  Hoskins  out  of 
the  rates,  and  has  surcharged  the  defendants 
Howard,  Brickwoll,  and  Clark  with  the  said  sum, 
this  court  doth  not  think  fit  to  make  any  order  in 
respect  tliercof ;  dismiss  the  information  as  against 
the  defendant  Lovering,  with  costs;  order  the 
defendant,  the  board  of  health,  to  pay  the  relator's 
costs  of  the  motion  for  the  injunction ;  order  the 
informant  to  pay  one  set  of  costs  as  the  costs  of 
the  defendant,  tne  board  of  health,  and  the  costs 
of  the  defendant  Crowne,  other  than  the  costs  of 
the  motion  for  the  injunction ;  the  defendants 
Brick  well,  Tregclles,  Howard,  and  Clark  to  pay  to 
the  informant  the  costs  paid  by. him  to  the  defen- 
dants, the  board  of  health  and  Crowne,  and  the 
costs  of  the  suit  other  than  the  costs  of  the  motion 
for  the  injunction.    Liberty  to  apply. 


Solicitors  for  the  relator,  W.  F,  WatMon;  for 
Orawne  and  the  board  of  health,  HecUk  and 
Parker ;  for  Lovering,  Venning,  Roberts  and  F«i- 
ning ;  for  the  other  defendcmts,  Howard  and 
Gillespie, ^ 

COUBT  OF  QUE£V*8  BEVCK. 

Reported  by  J.  Shostt  and  M.  W.  McKuxAm,  Exin. 

Barrittera-at-lAw. 


Wednesday,  Nov.  13,  1872. 
Dennis  (app.)  v,  Tovell  (reap.). 

Harbours,  ^c,  Clmtses  Act  (10  .y  11  Vict  c  27). 
s.  74 — Damage  to  pier — Inevitable  accident — 
Liability  of  owner  of  vessel. 

Sect,  74>ofthe  Harbours,  cjc.  Clauses  Act  (10  ^  11 
Vict.  c.  27)  etiacts  that  "  the  oicner  of  every  vessd 
orjloat  of  timber  shall  be  ansicerable  to  the  under- 
takers for  any  damage  done  by  such  vessel  or 
floai  of  timber,  or  by  any  person  employed  about 
the  same,  to  tlie  harbour,  dock  or  pier,  or  the  buoys 
or  works  connected  therewith,  Sfc. ' 

The  ahove  enactment  applies  to  the  case  of  damage 
done  toapierbya vessel  through  inevitable  accidaU 
caused  by  stress  ofwecdher. 

Case. 
This  is  a  case  stated  by  us,  the  undersigned,  five 
of  Her  Majesty's  justices  of  the  peace  in  and  for 
the  division  of  Woodbridge,  in  the  ooon^  of 
Suffolk,  under  the  statute  20  A  21  Vict,  c  43,  for 
the  purpose  of  obtaining  the  opinion  of  the  court 
on  questions  of  law  which  arose  before  us  as  here- 
inafter stated : 

At  a  petty  sessions  holden  at  the  Shire  Hall, 
Woodbndge,  in  and  for  the  division  of  Wood- 
bridge^  in  the  county  of  Suffolk,  on  the  13th  Mardi 
1872,  a  complaint  preferred  by  Charles  Samnd 
Tovell  (hereinafter  called  the  respondent),  against 
John  Dennis  (hereinafter  called  the  appellant),  under 
sects.  74  and  75  of  the  Act  10  &  11  Vict.  c.  27, 
charging,  for  "  that,  on  the  27th  Sept,  1871,  the 
said  John  Dennis  was  the  owner  of  a  certain  vessel 
called  the  Ava,  which  said  vessel,  on  the  day  and 
year  aforesaid,  at  or  near  Landguard,  in  the  county 
of  Suffolk,  did  damage  to  the  pier  and  works  of 
the  Harwich  Harbour  Conservancy  Board,  there 
situate,  to  the  amount  of  50Z.,  by  striking  vio- 
lently against  the  said  pier  and  works,  and  break- 
ing and  destroying  divers  parts  of  the  same,  the 
said  vessel  at  the  time  such  damage  was  done  not 
then  being  in  charge  of  any  duly  licensed  pilot, 
contrary  to  the  statute  in  that  case  made  and  pro- 
vided, by  reason  whereof  the  said  John  Dennis,  as 
such  owner,  of  the  said  vessel,  became  liable  to 
pay  to  the  said  Harwich  Harbour  Conservancy 
Board,  the  sum  of  50L,*'  was  heard  and  determined 
by  us,  the  said  John  Dennis,  the  appellant,  appear- 
ing by  Edward  Chapman,  his  attorney,  ana  the 
said  Charles  Samuel  Tovell  beinff  then  present; 
and  upon  such  hearing  the  appellant  was  by  as 
ordered  to  pay  to  the  said  Harwich  Barbour  Con- 
servancy Board,  the  sum  of  50L,  and  in  default  of 
payment  thereof,  the  same  to  be  recovered  accord- 
ing to  law,  and  an  order  was  afterwards  drawn  up 
and  signed.  Herewith  is  a  copy  of  auch  ofdor, 
which  is  to  be  taken  as  part  of  tma  case. 

The  appellant  being  dissatisfied  with  our  deler- 
mination  upon  the  hearing  of  the  said  complainti 
as  being  erroneous  in  point  of  law,  hatlvpunoaBl 
to  sect.  2  of  the  said  statute  20  A  21  Vick  o.  A 
duly  applied  to  us  in  writing,  to  stAte  and  i^ 


MAGISTRATES'  CASES. 


629 


QB.] 


HiGGiNS  (app.)  V,  Ha&dino  (resp.). 


[QB. 


case  setting  forth  the  facts  and  the  eroonds  of 
such  our  determination  as  aforesaid  for  the  opinion 
of  tnis  court}  and  hath  duly  entered  into  recog- 
nizances as  required  by  the  statute  in  that  behalf. 
Now  therefore  we,  the  said  justices,  in  compli- 
ance with  the  said  application  and  the  provisions 
of  the  said  statute,  ao  hereby  state  and  sign  the 
following  case. 

Upon  the  hearing  of  the  complaint  it  was 
proved  on  the  part  of  the  respondent  and  found 
as  a  fact,  that  the  said  vessel,  the  Ava,  did  the 
damage  as  alleged  in  the  complaint,  and  it  was 
proved  on  the  part  of  the  appellant  that  the  said 
damage  was  the  result  of  an  inevitable  accident 
caused  by  stress  of  weather,  and  did  not  arise 
from  any  wilful  act  or  negligence  of  the  master  or 
other  persons  in  the  said  vessel,  and  it  was  con- 
tended therefore,  on  the  part  of  the  appellant,  that 
he  was  not  liable  to  pay  to  the  said  Harwich 
Harbour  Conservancy  Board  the  amount  claimed 
for  damage  so  done  as  aforesaid. 

We,  however,  being  of  opinion  that  the  said  ap- 
pellant became  liable  under  sect.  74  of  the  Act 
10  <&  11  Vict.  c.  27(a),  to  pay  the  said  Harwich 
Harbour  Conservancy  Board  the  said  sum  of  601, 
for  the  damage  so  done  as  aforesaid,  whether  the 
damage  was  the  result  of  inevitable  or  unavoidable 
accident  or  otherwise,  gave  our  determination 
against  the  appellant  in  the  manner  before  stated. 
The  question  of  law  arising  in  the  above  state- 
ment for  the  opinion  of  this  court  therefore  is, 

Whether  the  said  damage  to  the  said  pier  and 
works,  being  the  result  of  an  inevitable  accident, 
caused  by  stress  of  weather,  and  not  arising  from 
any  wilful  act  or  negligence  of  the  master  or  other 
persons  in  the  said  vessel,  the  said  appellant  be- 
came liable  to  pay  to  the  said  Harwich  Harbour 
Conservancy  Board  the  amount  claimed  in  respect 
of  the  damage  so  done  as  aforesaid. 

If  the  court  should  be  of  opinion  that  the  said 
order  was  legally  and  properly  made  and  the  ap- 
pellant is  liable  as  aforesaid,  then  the  said  order  is 
to  stand;  but  if  the  court  should  be  of  opinion 
otherwise,  then  the  said  complaint  is  to  be  dis- 
missed. 

And  the  court  is  humbly  sohcited  according  to 
the  power  vested  in  the  court  by  the  said  statute 
20  &  21  Yict.  c.  43,  to  remit  the  case  to  us  the 
said  justices  with  the  opinion  of  the  court  thereon, 
or  to  make  such  other  order  as  to  the  court  may 
seem  fit. 
Given,  Ac., 

W.  Page  T.  Phillips. 

BOLLA  EousE. 

Wm.  Beeston  Long. 

J.  F.  G.  PuRCELL  FiTZ  Gerald. 

Eendlesham. 

QrarUha/m,  for  the  appellant,  contended  that  it 

(a)  Sect.  74  of  the  10  A  11  Yiot.  o.  27;  provides  that 
the  owner  of  every  vessel  or  float  of  timber  shall  be 
answerable  to  the  nndertakers  for  any  damage  done  by 
such  vessel  or  float  of  timber,  or  by  anv  person  employed 
about  the  same,  to  the  harbour,  dock,  or  pier,  or  the 
buoys  or  works  connected  therewith,  and  the  master  or 
person  having  the  charge  of  such  vessel  or  float  of  timber 
through  whose  wilful  act  or  negligence  any  such  damage 
is  done,  shall  also  be  liable  to  make  good  the  same,  &c.. 
provided  always  that  nothing  herein  oontained  shall 
extend  to  impose  any  liability  for  anv  such  damaffe  upon 
the  owner  of  any  vessel  where  such  vessel  shall  at  the 
time  when  such  damage  is  caused  be  in  charge  of  a  duly 
licensed  pilot,  whom  such  owner  or  master  la  bound  by 
]»w  to  employ  and  put  his  vessel  in  charge  of. 


could  not  have  been  the  intention  of  the  Legisla- 
ture to  make  the  owners  of  vessels  liable  for  an 
inevitable  accident  of  this  kind.  [Cockburn,  C.J. 
— It  may  seem  strange,  but  the  Legislature  has 
said  that  the  owner  of  the  ship  shall  be  liable  for 
the  accident,  however  occurring.  It  may  have 
been  supposed  that  such  a  case  would  seldom 
occur.] 

Philbrick  (with  him  Tindcd  Atkinson),   for  the 
respondent,  was  not  called  upon. 

Blackburn,  J. — ^The  Lord  Chief  Justice  has  left 
the  court,  but  he  has  already  intimated  his  opinion. 
I  am  of  opinion  that  the  Legislature,  whether  in- 
tentionally or  not,  has  said  that  **  the  owner  of 
every  vessel,  or  float  of  timber,  shall  be  answerable 
to  the  undertakers  for  any  damage  done  by  such 
vessel  or  float  of  timber,  or  by  any  person  em- 
ployed about  the  same,  to  the  harbour,  dock,  or 
pier,  &c."  The  Legislature  has  put  the  owner  in  ' 
the  same  position  as  a  man  who  keeps  a  dangerous 
animal,  who  must  do  so  at  his  peril,  and  oe  an- 
swerable for  any  injury  such  animal  may  do.  It 
enacts  simply  that  the  owner  shall  be  L'able  for 
whatever  oamage  the  vessel  may  occasion.  It 
appears  to  me  that  the  Legislature  has  clearly 
said  so,  whether  it  intended  it  or  not. 

QuALN,  J. — I  am  of  the  same  opinion. 

Attorneys  for  appellant.  Batty  and  Whitehousei 
for  Chapman,  Ipswich. 

Attorneys  for  respondent,  /.  L,  Morris,  for  PhiU 
hrick  and  Son,  Colcnester. 


HiGGiNs  (app.)  V,  Hardikg  (resp.) 

Bating — Paving  of  nexo  streets — Land  hounding  or 
abutting  on  street — Metropolis  Local  Management 
Ad  (25  ^  26  Vict.  c.  102), «.  77. 
Sect.  77  of  the  Metropolis  Local  Management  Act 
(25  3f  26   Vict.  c.  102)  e^iacts  thai  "where  any 
vestry  or  district  hoard  shall,  under  the  powers 
given  by  the  lObth  section  of  18  ^  19  Vict.  c.  120, 
have  paved,  or  be  about  to  pave  any  new  street,  the 
owners  of  tlie  land  bounding  or  abutting  on  such 
street,  shall  be  liable  to  contribute  to  tlie  expenses 
or  estimated  expenses  ofpavi^ig  tlie  same,"  ^'c. 
Vacant  land  possessed  by  a  railway  company  close  to 
one  of  tlie  piers  of  a  railway  bridge,  and  tised  for 
the  pwposes   of  repairing  the  bridge,  and  land 
which  is  partly  vacant  and  partly  a  buttress  or 
support  to  the  embankment  of  the  railway,  are 
"  land  "  within  the  meaning  of  the  above  enact- 
ment. 
This  was  a  case  stated  for  the  o;union  of  her 
Majesty's    Court    of   Queen's    Bench,    by  James 
Taylor  Ingham,  Esq.,  sitting  magistrate  of  the 
Hammersmith  Police  Court,  under  and  by  virtue 
of  the  statute  made  and  passed  in  the  21st  year  of 
the  reign  of  Her  Majesty  Queen  Victoria  (20  <&  21 
Vict.  c.  43)  intituled  "an  Act  to  improve  the 
administration  of  the  law  so  far  as  respects  sum- 
mary proceedings  before  justices  of  the  peace." 

The  appellant  is  the  secretary  of  the  Hanmier- 
smith  and  City  Bailway  Company,  and  the  respon- 
dent is  the  clerk  of  the  vestry  of  the  parish  of 
Saint  Mary  Abbots,  Kensington,  in  the  county  of 
Middlesex. 

The  appellant  was  summoned  for  having  ne- 
glected to  pay  to  the  vestry  or  the  respondent  the 
gum  of  54L  lOtf.  11(2.,  charged  upon  the  appellant 
as  the  owner  of  certain  land  abutting  upon  a  street 
known  as  St.  Marks-road,  in  the  parish  of  Ken- 
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sington,  in  respect  of  paying  works  to  be  carried 
ont  in  the  said  St.  Marks-road,  under  the  provi- 
sions of  the  Metropolis  Local  Management  Act 
1855,  and  the  other  Acts  of  Parliament  amending 
the  same. 
The  following  is  a  copy  of  the  summons : 

HAifMEBsifiTH  Police  Court. 

Metropolitan^  To  John  Drew  Higgins,  Secretary,  Ham- 
Police  Bis-  >  mersmith  and  City  Bailway  Company,  Pad- 
tricttowitj  ding^n  Station.  Whereas  George  Copper 
Harding,  the  clerk  of  the  vestry  of  the  parish  of  St. 
Mary  Abbots,  Kensington,  in  the  oonnty  of  Middlesex, 
has  this  day  made  complaint  before  me,  one  of  the  magis- 
trates of  the  police  courts  of  the  Metro^lis  sitting  at 
the  Hammersmith  Police  Court  in  the  said  county  and 
within  tiie  Metropolitan  Police  District,  that  you  have 
recused  or  neglected  to  pay  to  the  said  vestry  or  to  their 
said  clerk  ihe  sum  of  542.  lOs.  lid.  (although  the  same 
has  been  duly  demanded  of  you),  such  sum  being  charged 
upon  you  as  owner  of  certain  land  situate  and  bein|f  east 
and  west  side  of  St.  Mark's- road,  in  the  said  parish  of 
Kensington,  and  abutting  on  a  certain  street  or  way, 
known  as  St.  Mark's-road,  in  respect  of  paving  works  to 
be  earned  out  in  St.  Mark's-road  aforesaid,  under  and 
by  vi^ue  of  the  provisions  of  the  Metropolis  Local 
Management  Act,  and  the  other  Acts  of  Parliament 
amending  the  same.  These  are  therefore  to  command 
you  in  Her  Majestv's  name  to  be  and  appear  on  Thursday 
next,  at  two  o'clock  in  the  afternoon  at  the  PoUce  Court 
aforesaid,  before  me  or  such  other  magistrates  of  the 
said  Police  Court  as  may  then  be  there,  to  answer  to  the 
said  complaint,  and  to  be  further  dealt  with  according  to 
law. 

Given  under  my  hand  and  seal  this  Ist  March  1872,  at 
the  Police  Court  aforesaid. 

(Signed)  J.  T.  Ingham. 

The  summons  was  heard  before  me  on  the  7th 
and  14th  March  1872,  and  at  the  hearing  the 
following  facts  were  proved  or  admitted : 

The  said  Saint  Mark's-road  was  formerly  an 
occupation  road  for  horses  and  carts  leading  to 
Netting  Bam  Farm,  and  also  a  public  footpath,  but 
of  late  years  buildings  have  been  erected  and  a 
street  formed.  On  the  2nd  Aug.  1870,  the 
said  vestry  duly  passed  a  resolution  that  the 
said  Saint  Mark  s-road  was  not  paved  to  the  satis- 
faction of  the  said  vestry,  and  that  it  was  necessary 
and  expedient  that  the  carriage  ways  and  footpaths 
thereof  should  be  paved  throughout  the  whole 
breadth  thereof,  in  pursuance  of  sect.  105  of  the 
Metropolis  Local  Mlanagement  Act  (18  &  19  Vict, 
c.  120),  and  sect.  77  of  the  Metropolis  Local 
Management  Amendment  Act  (25  &  26  Vict, 
c.  102). 

The  appellant,  as  the  secretary  of  the  Hammer- 
smith and  City  Railway  Company  is  the  owner  of 
the  land  consisting  of  two  portions  abutting  on 
the  said  Saint  Mark's-road,  one  portion  being  on 
the  west  side  of  the  said  road,  and  having  a 
frontage  of  ten  feet,  the  other  portion  being  on  the 
east  side  of  the  said  road,  and  having  a  frontage  of 
seventy-three  feet. 

The  surveyor  for  the  time  being  of  the  said 
vestry  had  in  pui-suance  of  the  aforesaid  sections 
estimated  the  amount  of  the  expenses  for  pro- 
viding and  laying  such  pavement,  and  apportioned 
the  amount  chargeable  against  the  owners  of  the 
said  two  pieces  of  land  at  the  sum  of  71.  Is.  lid. 
for  and  in  respect  of  the  piece  situate  on  the  west 
side  of  the  said  road,  and  at  the  sum  of  ill.  98.  for 
and  in  respect  of  the  piece  situate  on  the  east 
side.  Notice  of  the  said  resolution  and  apportion- 
ment, and  demanding  payment  of  the  said 
sums  respectively  dated  the  3rd  Oct.  1871, 
were  duly  posted  and  served  by  the  respondent 
upon  the  appellant.     Copies  of  such  notices  are 


annexed  hereto,  and  are  to  be  taken  to  form  ptn 
of  this  case  .* 

The  Hammersmith  and  City  Railway  crossei 
St.  Mark's-road  on  an  arch  at  a  height  of  l^t.,aiid 
is  carried  in  the  direction  of  Hammersmith  oo 
brick  arches.  From  the  east  side  of  the  said  roii 
the  railway  is  carried  on  an  embankment,  the  fool 
of  such  embankment  projecting  from  40ft.  to  SOft. 
the  line  of  the  arches. 

It  was  also  proved  that  the  portion  of  land  on 
the  west  side  ot  the  said  road  forms  part  of  a  snip 
of  an  uniform  width  of  lOfb.,  which  is  kept  ui, 
solely  used  for  the  purpose  of  repairing  the  ardM 
of  the  viaduct.  It  was  also  proved  that  the  em- 
bankment on  the  east  side  of  the  said  road  formed 
part  of  the  railway,  and  acts  only  as  a  bottroi 
or  support  thereto,  and  could  not  be  used  for  a^ 
other  purpose.  The  space  situate  between  toe 
foot  of  the  embankment  and  the  wall  is  land  |>^^ 
chased  by  the  company  to  allow  for  the  slippmgi 
of  the  embankment,  which  have  actually  takm 
place,  and  are  likely  to  recur  owing  to  the  pecnfiv 
nature  of  the  soil. 

It  was  further  admitted  by  the  surveyor  for  iht 
said  vestry  that  the  amounts  estimated  as  (^iarga> 
able  against  the  owners  of  the  two  pieces  of  wd 
was  so  estimated  in  respect  of  the  whole  frcmliige 
of  the  two  frontages  of  10ft.  and  73ft.  respectivri^. 

Under  the  above  circumstances,  it  was  contended 
on  behalf  of  the  appellant  that  he  was  not  liaUe  to 
contribute  to  the  said  expenses  in  respect  of  Idi 
ownership  of  either  of  the  said  portions  of  la]id,<ii 
the  ground  that  they  were  mere  stripe  at  liad 
formmg  part  of  and  appertaining  to  the  raSiimf, 
and  necessary  for  its  maintenance ;  that  there  mi 
no  separate  ownership  apart  from  the  rulwi^; 
and  that  the  appellant  was  not  chargeable  under 
the  before-mentioned  Acts  as  owner  of  the  nuhrif. 

It  was  further  contended  that  even  assaminf 
the  appellant  to  be  chargeable  in  respiect  of  hii 
ownership  of  so  much  of  the  land  on  the  east  ak 
of  the  said  road  as  is  situated  between  the  part  C 
on  the  said  plan  and  the  foot  of  the  said  embtok- 
ment  he  was  not  chargeable  in  respect  of  the  en- 
bankment  itself  or  any  portion  of  it,  and  Ht/i 
therefore  the  amount  claimed  in  the  summoni 
could  not  be  recovered,  and  the  summons  most  be 
dismissed. 

I  found  as  a  fact  that  the  portion  of  land  oo  the 
western  side  of  the  said  road  is  osed  with  tb«  eud 
railway,  and  necessary  for  the  repairs  thereof,  aad 
further,  that  about  one  half  of  the  portion  of  lud 
on  the  eascem  side  of  the  said  road  is  simply  b 
buttress  or  support  to  the  embankment,  but  1  me 
of  opinion  that  neither  portion  thereby  lost  ite 
character  of  land,  and  I  tnerefore  made  an  order 
that  the  appellants  should  pay  the  said  sum  of  ^ 
lOs.  lid.  in  the  summons  mentioned  and  2s.  costa. 

The  appellants  being  dissatisfied  with  mydeUr 
mination  as  being  erroneous  in  point  d  law,  dnlr 
applied  to  me  in  writing  within  three  days  to  stite 
and  sign  a  case  for  the  opinion  of  one  of  tfe 
Superior  Courts  of  law,  in  pursuance  whereof  1 
have  stated  and  signed  the  above  case. 

The  question  for  the  opinion  of  the  conri  ie 
whether  the  appellant  is  liable  to  pay  the  aid 
sum  of  54Z.  10«.  lid.  If  the  court  shall  amm 
this  question  in  the  affirmative  the  said  oitier  shin 
be  affirmed  and  the  appellant  shall  paj  the  respon- 
dent the  costs  of  this  appeal.  If  the  oooit  iboald 
answer  the  above  question  in  tlie  iiflgalxf%  tte 
said  order  to  be  quashed  and  tlie 


MAOISTEATES'  CASES. 


Q.B.] 


Waktick  and  Bibminghak  Canal  Cokpaht  v.  GcABniAiie  or  BisxiNOHAit. 


[IB. 


missed,  and  the  respondent  ahall  pay  the  appel- 
lant the  costs  thereof  and  of  this  appeal. 

Lopes,  Q.C.  (with  him  B.  E.  Webeter),  for  the 
appellant,  contended  that  these  portions  oT  Und 
were  not  "  land  "  within  the  meaning  of  the  Acta 
18  A  19  Vict.  c.  120,  and  25  &  26  Vict.  c.  1(Q. 
Sect,  106  of  the  former  Act  provides  that  "  in  oaae 
the  owners  of  the  hou  ses  forming  the  greater  part 
of  anj  new  street  laid  out  or  made  or  hereafter 
to  be  laid  out  or  made,  which  is  not  paved  to  the 
satisfaction  of  the  vestry  or  district  board  of  the 
parish  or  district  is  sitnate,  be  desirouB  of  having 
the  eame  paved,  as  hereinafter  mentioned,  or  S 
saoh  vestry  or  board  deem  it  neoeBsary  or  expe- 
dient that  the  same  should  be  so  paved,  then  and 
in  either  of  euch  cases  sucb  vestry  or  hoard  shall 
well  and  sufficiently  pave  the  same,  either  through- 
oat  the  whole  breadth  of  the  carriageway  and  foot- 
paths thereof,  or  anv  part  of  such  breadth,  and 
from  time  to  time  keep  such  pavement  in  good 
and  sufficient  repair ;  and  the  owners  of  the  houses 
forming  such  street  shall,  on  demand,  pay  to 
BQch  vestry  or  board  the  amount  of  the  esti- 
mated expenses  of  providing  aod  laying  each 
pavement,  &c."  Sect.  162  provides  that  "  all 
anch  hospitals,  public  schools,  and  other  pubiio 
buildings,  dead  walls,  and  void  spaces  of 
BTOtind  as  are  now  by  law  rateable  to  any  rate 
for  the  costs  and  charges  of  paving  or  repairing 
the  pavements  within  any  parochial  or  other 
district,  either  separately  or  jointly  with  any  other 
object  or  objects  (except  only  places  of  religious 
worship  and  burial  grounds,  or  places  which  nave 
been  used  for  burial  grounds  and  are  not  used  for 
any  other  purpose)  shall  be  rateable  under  this  Act 
to  the  like  extent  and  for  tho  like  objects  or  pur- 
poses as  they  may  now  berated,  Ac."  It  cannot  be 
said  that  the  present  case  comes  within  these  enact- 
ments ;  but  it  will  probably  be  contended  that  the 
case  does  come  within  sect.  77  of  2,";  4  26  Vict.  c. 
102.  That  section  enacts  that  "  where  any  vestry 
or  district  board  shall,  under  the  powers  given  by 
the  105th  section  of  18  &  19  Vict.  c.  120,  have 
paved  or  he  about  to  pave  any  new  street,  the 
owners  of  the  land  bounding  or  abutting  on  such 
street  shall  be  liable  to  contribute  to  the  expenses 
or  estimated  expenses  of  paving  the  seme,  as  well 
as  the  owners  of  hoases  therein,  provided  that  it 
shall  be  lawful  for  the  district  board  to  charge  the 
owners  of  land  in  a  less  proportion  than  the 
owners  of  house  property,  should  they  deem  it 
jnst  and  expedient  so  to  do,  Ac."  It  is  sub- 
mitted that  the  portions  of  land  mentioned  in 
the  present  case  are  not  "land"  within  the 
t  meaning  of  this  section.  It  was  evidently  the 
intention  of  the  Act  to  make  liable  to  rating  only 
■nch  lands  as  would  derive  advant^e  from  the 
paving,  which  none  of  the  lands  here  would  do. 
That  the  word  "  land "  in  the  Uetropolis 
Management  Acts  is  not  always  to  be  taken  in  its 
widest  sense,  is  shown  by  the  case  of  Angell  v. 
The  Vealry  of  Paddinglon  (L.  Rep.  3  Q.  B.  714), 
where  a  church,  built 
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Commissioners  for  building  Additional  Churches, 
was  held  not  liable  to  be  assessed  to  the  expenses 
of  forming  a  new  street,  either  as  "house"  or 
"  land"  under  those  Acta.  [Prend'ee,  Q.  C.  referred 
the  conrt  to  the  case  of  Lord  Nortkbrooh  (app.) 
▼.  The  Plumtlead  Board  of  Workt  (resps.)  (L.  Eep. 
7  Q.  B.  183)  where  it  was  held  that  the  words 
"  bounding  or  abutting  on  such  street,"  include 
the  soil  of  private  roads  leading  oat  of  a  new 


street.]  Bowditck  (app.);  Tfie  Wakefield  Local 
Board  of  Healik  (reaps.)  (L.  Eep.  6  Q.  B.  567  ;  25 
L.  T.  Eep.  N.  S.  88)  was  also  referred  to. 

Preniica,  Q.  C.  (with  him  Bereiford)  for  the  re- 
spondents, was  not  called  upon. 

CocKBUBK,  C.J. — I  did  not  hear  the  whole  of  the 
argument,  but  so  tar  as  I  gather  from  it,  I  cannot 
see  that  there  is  any  doubt  whatever  upon  the 
point.  Our  judgment  most  therefore  be  for  the 
respondents. 

Blackdurn,  J.— I  am  of  the  same  opinion.  I 
have  no  doubt  that  land  occupied  as  a  railway  con- 
tinues to  be  land.  The  only  reason  assigned  why 
it  should  not  be  is  that  those  who  have  tho  free- 
hold of  a  church  are  not  rateable  in  respect  of  it ; 
but  the  two  cases  are  not  at  oil  similar. 

QuAiy,  J.— 1  am  of  the  same  opinion.  It  seems 
to  me  that  tho  77th  section  of  25  A  26  Vict.  c.  102, 
exactly  meets  this  case.  That  section  provides 
that  "  where  any  vestry  or  district  board  shall, 
under  the  powers  given  by  the  10.!ith  section  of 
the  firstly  recited  Act  (18  A  19  Vict.  c.  120)  have 
paved  or  be  about  to  pave  any  new  street,  the 
owners  of  the  land  bounding  or  abntting  on  such 
street  shall  be  liable  to  contribute  to  the  expenses 
or  estimated  expenses  of  paving  the  same."  &c. 
This  section  seems  to  me  to  meet  the  very  case  of 
land  not  built  upon  abutting  on  any  street,  such  as 
exists  in  the  present  case. 

Jtulgvumt  for  retpoTidenU. 

Attorneys  for  appellants.  Young,  Maples,  and 
Co. 

Attorneys  for  respondents,  J.  and  2f.  Pont'ifex. 


Nov.  13  and  16, 1872. 
Warwick  asd  Biruisqiiam  Canal  Cohfant  (apps.) 

i>.  GuAEDiANs  OF  BiaitraoHAii  (resps.) 
Poor-rate — Wliarf,  canal,  Unning  path — Same  pro- 

portion  aa  other  laad  and  grounds. 

By  a  toetU  Act  of  1793,  llie  appellants  are  to  bs  raied 

m  reepecl  of  their  lande  and  grounda,  and   aU 

warehouees  and  other  hiildinge,  in  tlie  tame  pro- 

f'ortioni  a*  otiier  latid$,  groioidi,  and  buildingt 
ying  Hear  the  same  are  rated.     Near  the  offieet, 
mackine-houeee,  toharf,  canal,   towing  path,  and 
premitee,  for  which  the  appellants  are  rated  in 
the    respondent's  parish,   are   pieces    of  vacant 
land,  a  piece  of  garden  ground,  and  sets  of  pre- 
miaet  consisting  of  warehouses  or  gaeoraeters,  and 
also  of  yards  and  wharves  itsed  therewith. 
Held,  thai  the  appeUants'  wharf,  auial,  and  towing 
path,  ought  not  to  be  rated  in  Uie  same  proportion  a» 
the  neighhoiirvng  piece  of  garden  ground ;  nor  as  if 
it  mere  land  occupied  hij  the  appellants,  supposing 
no  canal  to  exigt ;  bid  that  lite  land  upon  which  the 
neighbouring  sets  of  premises  stand  ought  to  be 
calculated  in  the  proportion.' 
On   an  appeal   to   the    general   quarter    sessions 
holden  in  and  for  the  borouffh  of  Birmingham 
against  a  poor's  rate  made  the  15th  April  1871  for 
the  parish  tA  Birmingham,  in  which  the  above- 
named  appellants  were  robed  as  occupiers  in  re- 
spect of  their  offices,  machine  houses,  wharf,  canal, 
towing    path,    and   premises    at   a    gross   rental 
(estimated)  of  4621.,  and  a  rateable  value  of  41GI, 
the  recorder  amended  the  rat«  by  redocing  the 
gross  estimated  rental  to   1861.,  and  the  rateable 
value  to  1631.,  sat^ect  to  the  opinion  of  the  court 
of  Queen's  Bench  upon  the  following  oase : 
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The  appellants  are  a  canal  company  incorporated 
by  an  Act  of  33  Geo.  3,  entitled  "  An  Act  for 
making  and  maintaining  a  navigable  canal 
from,  or  nearly  from,  a  place  called  the  Saltis- 
ford,  in  the  parish  of  St.  Mary,  in  the 
borough  of  Warwick,  into  or  near  the  parish 
of  Birmingham,  in  the  county  of  Warwick,  and  to 
terminate  at  or  near  to  a  certain  navigable  canal  in 
or  near  to  the  town  of  Birmingham,  called  the 
Digbeth  Branch  of  the  Birmingham  and  Fazeley 
Canal  Navigations." 

The  following  sections  of  this  Act  are  material 
to  the  present  case : 

Sect.  29 : 

And  be  it  farther  enacted  and  declared  that  the  said 
company  of  proprietors  shall  from  tim^  to  time,  be  rated 
to  ul  parliamenta^  and  parochial  rates,  tajces,  and 
aasessmento,  for  ana  in  respect  of  the  lands  and  grounds 
to  be  parchased  or  taken,  and  idl  warehonses  and  other 
buildings  to  be  erected  hj  the  said  company  of  pro- 
prietors,  in  pnrsnance  of  this  Act,  in  the  same  proportions 
as  otiier  Ismds,  eronnds,  and  buildings  lying  near  the 
8ame,  are,  or  shaU  be  rated. 

Sect.  53 : 

And  be  it  farther  enacted  and  declared,  that  the  said 
rates,  tolls,  and  duties  shall  at  all  times  hereafter  be 
exempted  from  the  payment  of  all  and  every  parlia- 
mentarv  and  other  taxes,  rates,  assessments,  or  imposi- 
tions whatsoever. 

By  the  said  Act  all  necessary  powers  were  given 
to  tne  company  to  take  hold  and  use  lands  and 
erect  buildings  for  the  purposes  of  the  company, 
and  to  make  and  maintain  the  canal  and  wharves, 
and  to  take  tolls  in  respect  thereof,  all  of  which 
have  been  duly  exercised  oy  the  company. 

The  canal  has  long  since  been  made,  and  a 
portion  thereof,  including  the  towing  path,  and 
some  wharves  and  buildings,  are  situate  within  the 
parish  and  borough  of  Birmingham.  One  of  the 
said  wharves,  and  a  portion  of  the  water  way  or 
basin  made  by  the  company  is  let  off  to,  and 
occupied  by  the  Grand  Junction  Canal  Com- 
pany; the  remainder  of  the  canal  and  premises 
attached  thereto  being  occupied  by  the  appellants' 
company. 

On  the  15th  April  1871,  a  poor's  rate  for  the 
parish  of  Birmingham  was  duly  made,  and  the 
appellants  were  assessed  thereto  as  follows  : 


Offices,  Machine  Houses, 
Wharf,  Canal,  Towing- 
path,  and  Premises. 


Gross  Value       Rateable  Value 


£462 


£416 


but  during  the  hearing  of  the  appeal,  these  figures 
were  altered  to  328/.  16«.  Sd.  gross,  and  300i.  Ss.  9d. 
rateable  value,  it  having  been  agreed  between  the 
surveyors  on  both  sides,  that  a  portion  of  the 
canal,  situate  in  the  parish  of  Aston  had  by  mis- 
take been  included  in  the  rate. 

Against  this  rate  the  appellants  duly  appealed 
to  the  quarter  sessions  for  the  borough  of  Birm- 
ingham, and  in  their  grounds  of  appeal,  they  com- 
plained that  they  were  overratea,  and  were  not 
rated  in  accordance  with  the  aforesaid  provisions 
of  their  Act  of  Parliament.  The  appeal  was  heard 
at  the  Epiphany  session^  1872. 

A  plan  was  made  part  of  the  case,  but  the  fol- 
lowing explanation  of  the  locality  is  sufficient  for 
the  material  points  of  the  decision :  The  canal 
runs  nearly  in  a  straight  line  across  part  of  the  re- 
spondents' parish,  and  a  section  of  this  piece  of  the 
canal,  about  the  middle,  is  in  the  parish  of  Aston. 


On  one  side  of  this  piece  of  canal  are  pieces  of 
vacant  land  not  rated,  and  at  the  part  which  ig  in 
the  Aston  parish  there  is  a  piece  of  garden  ground 
called  Earl  Howe's  groona  which  is  entirely  in 
the  parish  of  Aston.  On  the  other  side  of  the 
canal,  there  are  first  a  wharf  and  basin  in  the  sole 
occupation  of  the  Grand  Junction  Canal  Companr, 
next  a  basin,  a  wharf,  and  some  buildings  in  the 
occupation  of  the  appellants;  then  oome  three 
sets  of  premises  in  the  separate  occapation  respec- 
tively of  W.  A.  Lyndon,  the  Birmingham  Gu 
Company,  and  S.  Walker.  Each  set  of  premises 
consists  of  buildings,  either  warehouses  or  gis- 
ometers,  and  also  of  yards  and  wharves  used 
therewith.  Of  these  five  sets  of  premises,  each  hv 
an  access  to  the  street ;  each  is  surrounded  hj 
walls  except  on  the  sides  abutting  on  the  canal; 
and  each  is  a  separate  tenement. 

There  were  about  five  acres  of  fi;arden  ground 
similar  to  Earl  Howe's  ground,  belonging  to  the 
London  and  North- Western  Railway  Company, 
situate  in  the  parish  of  Aston,  about  a  quarter  oft 
mile  distant  from  the  canal,  and  divided  from  tbe 
canal  by  the  line  of  the  London  and  North-Westen 
Bailway  Company,  but  accessible  by  commonio- 
tion  under  the  line  of  railway. 

At  the  hearing  of  the  appeal  no  question  arose 
with  regard  to  the  value  of  the  appellants*  build- 
ings, which  were  taken  at  291.  ISs.  gross  estimated 
rental,  and  22L  4«.  9d.  rateable  valuable. 

With  regard  to  the  remainder  of  their  premises, 
the  appellants  contended  that  the  above-roentioDed 
garden  grounds  were  the  only  lands  and  groands 
which  in  the  present  instance  could  be  the  measure 
of  their  rateable  value  within  the  tme  meaning  of 
the  aforesaid  sections  of  their  Act  of  ParliameuL 
and  if  this  contention  be  correct,  their  canil 
towing-path,  wharf,  and  basin,  would  be  rateabk 
at  221.  gross  estimated  rental,  and  20Z.  rateable 
value. 

The  respondents,  on  the  other  hand,  contend^ 
that  the  wharves,  yards,  and  open  spaces  nfr 
covered  with  buildings  were  as  mach  lands  aa^ 
grounds  within  the  meaning  of  the  above  Act  d 
Parliament  as  the  garden  grounds  aforesaid,  and 
that,  therefore,  ttie  said  ^oxLcm  g^rounds  (wbrk 
were  wholly  situate  in  another  parish)  were  k« 
the  only  lands  and  grounds  to  be  taken  into  coe- 
sidcration  in  assessing  the  rateable  value  of  tbe 
canal  and  its  adjuncts;  but  that  they,  tbe 
respondents,  were  also  entitled  to  take  into  cob- 
sideration  the  rateable  value  of  the  wharves,  yntk 
and  open  spaces  above  mentioned,  occupied  br 
Lyndon,  the  Birmingham  Gompanv.  the  Gnui 
Junction  Canal  Company,  and  S.  Walker,  sereriaf 
wholly  therefrom  the  sites  from  any  actual  build- 
ings or  parts  thereof,  though  considering  snA 
wharves,  yards,  and  open  spaces  enhanced  invaJae 
by  reason  of  such  buildings  and  of  others  in  tbe 
neighbourhood.  By  thus  striking  an  average  of 
all,  which  they  consider  as  lands  and  gnniids 
within  the  meaning  of  the  above  statute,  Irini 
near  the  canal,  the  respondents  arrive  at  ameassre 
of  value  for  the  canal ;  and  thus  the  cross 
estimated  rental  of  the  canal  premises  woofi  be 
2991  Ss.  3d.,  and  the  rateable  vahie  277L  19c 

The  Recorder  did  not  adopt  either  of  the  abo<e 
contentions,  but  asked  the  witnesses  on  either  side 
to  put  a  value  on  the  whole  land  oocapied  hf  tke 
appellants  in  the  parish,  snppoain^  ib  to  enat  ia 
its  present  position,  bnt  with  no  ouial  and  ta 
be  let  to  a  tenant  firom  year  to  jeWt  and 
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this  opinion,  and  finding  au  a  fact  that  the  wharf 
of  the  canal  was  as  much  open  land  as  any  in  the 
neighbourhood,  reduced  the  rate  to  1S61.  gross,  and 
1632.  net ;  such  sums  nevertheless,  including  the 
value  of  the  said  buildings  of  the  appellants 
before  mentioned ;  and  on  the  application  of  both 
parties  a  case  was  granted  for  the  opinion  of  the 
Uourb  of  Queen*8  Bench.  The  question  for  the 
court  is  whether  the  view  taken  by  the  Recorder, 
or  that  taken  by  the  respondents,  or  that  taken  by 
the  appellants,  be  the  correct  one ;  and  .the  rate  is 
to  stand  or  to  be  amended  on  the  facts  herein 
stated  in  accordance  with  the  judgment  of  the 
court. 

Wills,  Q.C.  (with  him  Chandoe  Lei^fh  and  Dug- 
doZ^),  argued  for  the  appellants. — This  is  a  question 
priDUB  impressionis ;  for  the  case  of  The  Grand 
Junction,  Canal  Company  v.  The  Overseers  of  Hetnel 
Hempst€ad(Ij.  Rep.  6  Q.  B.  173),  upon  which  the 
respondents  rolv,  differs  wholly  from  the  present 
in  its  facts.  The  question  here  is,  whether  land 
with  buildings  upon  it  is  to  be  taken  as  a  test  for  the 
rating  of  open  land.  In  Beg.  v.  Glamorganshire 
Canal  (3  E.  &  B.  186),  the  words  of  the  Act  cre- 
ating the  rateability  were  in  respect  of  the  lands 
and  grounds  to  be  purchased  or  taken  by  the 
company,  and  concluded  "  in  the  same  proportion 
as  other  lands  lying  near  the  same  are  or  snail  be 
rated."  The  court  held  upon  those  words  the  true 
principle  of  rateability  was  that  the  adjoining  land 
covered  with  buildings  should  be  brought  into 
hotchpot,  with  the  adjoining  lands  of  other  descrip- 
tions, and  that  appellants  should  be  rated  for 
the  land  occupied  by  the  canal,  according  to  the 
aggregate  value  at  the  time  of  making  the 
rate  of  all  the  land  brought  into  hotchpot. 
We  say  that  all  the  land  occupied  by  the  Bir- 
mingham Gas  Compauy  is  so  essentially  part  of 
their  premises  and  buildings  as  to  bo  no  test  for 
the  land  of  the  canal.  [Blackbuun,  J. — K  the 
canal  has  a  piece  of  land  near,  although  it  be 
building  land,  it  does  not  seem  right  to  reject  it 
from  consideration,  and  go  some  distance  off  in 
order  to  find  a  bit  of  garden  land  with  which 
to  compare  it.]  The  canal  can  never  be  built 
upon,  and  therefore  can  never  be  made  so 
valuable  as  this  land  immediately  adjoining.  We 
exclude  from  our  calculation  all  land  which  has  any 
building  on  it.  [Quain,  J. — If  you  sever  build- 
ings from  land  to  make  the  rate,  why  not  te 
obtain  the  test  for  the  rate  P]  The  other  cases 
which  bear  upon  this  matter  are : 

Reg.  V.  Qrand  Junction  Canal,  7  W.  B.  597 ; 

Rex  V.  Grand  Junction  Canal,  1  B.  &  Aid.  289 ; 

Rex  V.  Monmouthshire  Canal,  3  A.  &  E.  619 ; 

Rex  V.  RegenV$  Canal,  6  B.  &  C.  720 ; 

Rex  V.  Chelmer  and  Blackwater  Navigation,  2  B.  & 
Ad.  14. 

Brown,  Q.C.  (with  him  Evnns  Bennett  and 
Bitszard),  for  the  respondents.  —  The  land  has 
been  estimated  in  proportion  te  neighbouring  land 
not  covered  with  builoings,  on  the  authority  of  the 
Hemel  Hempstead  case;  but  the  other  cases  all 
seem  to  show  that  the  yalue  of  the  appellants' 
premises  should  have  been  estimated  even  at  a 
nigber  rate  than  that  taken  by  the  respondents. 

CocKBOLN,  C.J. — The  question  put  to  us  is  which 
of  three  different  views  of  the  appellants*  rate- 
ability  wo  think  is  the  correct  one.  We  are  left 
to  gather  from  a  yory  slight  statement  of  the  facts 
in  tne  special  case  what  those  views  are,  and  we 
find  it  extremely  difficult  to  tell  what  they  are,  espe- 
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cially  that  of  the  recorder.  The  authorities  do  not 
agree,  and  we  ought  to  have  a  more  exact  state- 
ment  of  the  facts  in  order  te  find  which  of  them 
most  nearly  applies  to  this  case.  We  are,  how- 
ever, clearly  of  opinion  that  the  view  taken  by 
the  appellants  is  wron^.  Also,  as  far  as  we  under- 
stand It,  the  recorder  s  is  wrong.  There  remains 
then  to  be  considered  whether  the  respondents* 
view  is  right,  or  whether  the  land  upon  which  the 
buildings  stand  ought  not  te  be  thrown  into  the 
hotchpot,  from  the  aggregate  of  which  the  rate- 
ability  should  be  computed  as  in  the  Glamorgan 
case.  One  thing,  to  my  mind,  is  clear,  viz.,  that 
the  respondents  have  aaopted  a  principle  the  least 
favourable  to  themselves  of  those  which  can  be 
maintained,  and,  therefore,  I  think  we  ought  to 
adopt  their  view  in  this  appeal,  and  leave  the 
future  question  as  to  the  correct  calculation  to  be 
raised  upon  another  appeal.  Our  judgment  is, 
therefore,  for  the  respondents. 

Blackbukn,  J. — I  am  of  the  same  opinion.  The 
appellants  contend  that  ground  in  their  neighbour- 
hood, which  has  not  been  taken  for  buildings  or  the 
yards  connected  with  them,  should  be  solely  con- 
sidered in  rating  their  canal.  This  is  clearly  wrong, 
for  it  is  directly  opposed  to  the  decision  of  the  GZo- 
morgan  case.  It  is  difficult  to  understand  the 
recorder's  view  of  the  matter ;  we  doubt  whether, 
under  any  circumstances,  access  to  the  canal  should 
be  excluded  from  the  estimate.  It  maybe  a  question 
whether  the  respondents  are  right;  they  have 
omitted  the  sites  of  buildings  in  the  proportion 
they  have  adopted,  and  that  seems  to  me  to  be  in 
opposition  to  the  Glam/yrgan  case.  It  is  sufficient, 
however,  that  on  this  rate  the  respondents  cannot 
claim  more  than  the  amount  they  have  fixed ;  so 
we  give  them  judgment.  Another  case  may  de- 
termine the  correct  principle  to  be  adopted  in 
future. 

Quain,  J. — I  am  of  the  same  opinion.  It  is  clear 
that  the  appellants  cannot  take  a  small  piece  of 
garden  ground  as  the  sole  test  of  their  liability. 
The  recorder  has  left  out  of  his  calculation  the  en- 
hanced value  of  the  land  by  reason  of  its  neighbour- 
hood to  the  canal;  and  that  also  seems  to  me 
to  be  clearly  wrong.  If  the  respondents  are  not 
ri^ht,  the  question  of  their  larger  claim  may  be 
raised  upon  another  occasion. 

Judgment  for  respondents. 

Attorneys  for  appellants,  Taylor,  Hoare  and 
Taiflor. 

Attorneys  fOr  respondents,  New)nan,  Dale  and 
Stretton, 


Saturday,  Nov.  16, 1872. 

Great  Eastern  Railway  Company  (apps.)  v. 
Commissioners  of  Harwich  (resp). 

Local  rate — Pennanent  way  of  a  railway — Attached 

to  a  station. 

A  local  Act  of  1819  authorised  the  respondents  to 
rate  all  persojvs  who  should  inhabit,  hold,  or  occupy 
any  house,  shop,  and  other  buildings  within  tlw 
limits  of  the  Act,  and  the  lands,  ya/rds,  and 
gardens  aita/ihed  to  a/nd  with  any  of  tlie  before^ 
mentioned  buildings  respectively  ocoApied. 

The  appellants  had  within  the  rateable  district  aJbouf 
a  mile  and  a  halfoftl^eir  railway  and  a  station, 
with  a  staiion'master^ s  house,  ata/nk  and pumpi ng 
ma^chine^  and  a  yard  for  coals  and  trucks.  .  Th*'fj 
were  rated  by  the  respondents  upon  the  valm^uot 
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(ytily  of  the  station  and  premUea,  but  also  of  the 

permanent  way. 
Held,  upon  appeal  against  this  rode,  that  the  per' 

inanent  way  could  not  he  said  to  be  attached  to  or 
occupied  with  the  station. 
Ox  the  17th  Aug.  1870  the  Commissioners  of  the 
town  of  Harwich  made  a  certain  rate  under  and  by 
virtue  of  an  Act  made  and  passed  in  the  59 
Greo.  3  entitled  "  An  Act  for  paving,  cleansing, 
lighting,  watching,  and  otherwise  improving  the 
town  of  Harwich  in  the  county  of  Essex,  and  sup- 
plying the  same  with  water." 

The  appellants  are  the  owners  and  occupiers  of  a 
railway  running  from  the  sea  at  Harwich  through 
Dovercourc  and  Manningtree  to  London  and  other 
places,  having  a  station,  buildings,  sheds,  and 
premises  at  Doveroourt,  together  with  the  perma- 
nent way ;  and  the  amount  payable  by  the  appel- 
lants (it  liable)  in  respect  of  the  said  rates  for 
paving,  lighting,  and  cleansing  the  said  town  of 
Harwich  would  oe  91. 9s,  6d. 

The  appellants  refused  to  pav  the  said  91, 9s,  6d,, 
and  gave  notice  of  appeal  to  the  court  of  quarter 
sessions  of  Essex,  holden  at  Harwich,  in  and  for 
the  said  county  against  the  said  rates.  After- 
wards by  consent,  and  by  order  dated  the  30th 
May  1872,  the  following  special  case  was  stated  by 
the  appellants  and  the  respondents  under  the 
provisions  of  the  statute  12  &  13  Vict.  c.  45,  s.  11, 
for  the  opinion  of  this  honourable  court,  the 
parties  thereto  hereby  agreeing  that  a  judgment 
in  conformity  with  the  decision  of  this  court,  and 
for  such  costs  as  this  court  shall  adjudge,  may  be 
entered  at  the  County  Quarter  Sessions  according 
to  the  provisions  of  the  said  Act. 

The  appellants  are  the  Great  Eastern  Railway 
Company. 

The  respondents  are  the  commissioners  for 
carrying  into  execution  an  Act  of  Parliament 
passed  in  the  59  Greo.  3,  and  entitled  "  An  Act 
lor  paving,  cleansing,  lighting,  and  watching  the 
town  of  Harwich  in  the  county  of  Essex,  and 
supplying  thesame  with  water." 

The  respondents  on  the  17th  Aug.  1870,  made, 
laid,  and  assessed  a  rate  for  the  purposes  of  the 
said  Act  on  the  appellants,  as  a  person  duly  rated 
and  assessed  under  and  by  virtue  of  the  said  Act, 
amounting  to  91.  98.  6d.,  in  respect  of  premises 
occupied  by  the  appellants  withm  the  parish  of 
Dovercourt  in  the  said  borough  of  Harwich. 

The  rate  was  duly  allowed  by  two  justices,  and 
due  notice  of  appeal  to  the  quarter  session  was 
given  under  the  said  Act,  and  no  objection  is  to  be 
made  to  the  form  of  the  present  appeal. 

The  16th  section  of  the  before-mentioned  Act 
enacts 

And  for  defraying  tho  charges  and  expenses  for  paving, 
cleansing,  hgbting,  and  watching  the  said  streets,  lanes, 
and  other  public  passages  and  places,  and  for  removing 
cnoroacliments,  obstrnctions,  nmsances,  and  annoyances 
therein,  and  for  supplying  the  said  town  with  water,  be 
it  enacted,  that  from  and  after  the  24th  June  1819,  one  or 
more  rate  or  rates,  assessment  or  assessments,  shall 
twice  in  every  year  (or  oftener,  if  it  shall  be  thought 
needful  by  the  commissioners)  be  made,  laid,  and 
assessed  by  the  said  commissioners  upon  all  and  every 
person  and  persons  who  do,  or  shall  inhabit,  hold,  or 
occupy  any  house,  shop,  wurehouse,  wharf,  cellar,  vault, 
stable  coach  house,  brew  house,  brewing  ofBices, 
granaries,  malt  houses,  store  houses,  and  other  buildings 
within  the  limits  of  this  Act,  and  the  lands,  yards,  and 

gardens  attached  to  and  with  any  of  the  before-mentioned 
uildings  respectively  occupied  (save  and  except  any 
houses,  buildings,  or  other  hereditaments  used  and  occu> 
pied  for  the  purpose  of   any  public  charity,  also  all 


•hnrohes  and  ohapels,  which  are  not  intended  to  be  made 
liable  to  the  rates  hereby  imposed),  and  in  snch  compe- 
tent sum  and  sums  of  money  as  the  said  oommiwrioincri 
shall  yearly  and  every  year  order  and  direct,  so  aa  took 
rates  or  assessments  do  not  exceed  in  the  whole  the  man 
of  Is,  6d.  in  the  i>oand  in  any  one  year,  of  the  yearly 
value  of  such  houses,  shops,  warehonaes,  wharfa,  ceUan, 
vaults,  stables,  coach  houses,  brew  hooaea,  brewing  offices, 
granaries,  malt  bouses,  storehouses,  and  other  buildings, 
yards,  and  gardens  as  aforesaid,  anoh  yearly  value  to  be 
ascer^dned  by  such  ways  and  means  as  the  said  oomnus* 
sioners  shall  think  proper. 

The  appellants  are  the  owners  of  a  railway  run- 
ning from  the  sea  at  Har¥rich  through  Dovercourt 
and  Manningtree  to  London,  and  havins  a  station 
at  Dovercourt  hereinafter  called  the  Dovercoon 
station.  The  portion  of  the  permanent  way 
of  the  railway  passing  tluroogn  the  parishes 
of  St.  Nicholas,  Harwich,  and  of  Doverooan,  is 
1  mile  29  chains  and  70  links,  in  lenj^th.  Both 
these  parishes  are  for  the  purposes  <f  this  case 
taken  to  be  within  the  jurisoictiou  of  the  oommis- 
sioneis. 

The  Dovercourt  station  abuts  on  the  said  railway 
and  stands  on  land  belonging  to  the  appeUants. 
It  comprises  a  house  inhabited  by  the  station- 
master  in  the  employ  of  the  appellants,  which 
contains  the  ticket  office  and  luggage  room,  asd 
two  waiting-rooms ;  the  station  nas  the  usual 
platform,  and  there  are  also  upon  it  an  engine- 
shed,  a  large  iron  water  tank  erected  on  a  brick 
pumping  house,  and  a  water  column  connected 
with  the  water  tank,  where  the  I4)pellant8'  loco- 
motive steam  engines,  both  from  sucn  station  and 
the  railway  station  at  Harwich,  are  supplied  with 
all  the  water  psed  in  working  the  railway  from  the 
Harwich  end  of  it.  The  station  comprises  also  a 
yard  open  to  the  railway,  and  used  for  depositing 
coals  from  railway  trucks  for  sale,  and  for  unload- 
ing coals,  bricks,  limestone,  and  other  materials 
brought  there  for  removal  by  carts  to  the  adjoin- 
ing neighbourhood,  but  now  only  used  for  the  last 
mentioned  purpose.  All  the  before-mentioned 
buildings  and  premises  belong  to  the  appellants, 
and  are  so  us^  by  them  in  carrying  on  their 
traffic. 

The  Public  Health  Act  1858  has  not  been  adopted 
by  the  commissioners,  so  that  the  railway  company 
do  not  come  under  the  special  provision  of  the  5otL 
section  of  that  Act. 

The  appellants  are  willing  to  pay  so  much  of 
the  said  rate  as  applies  to  the  buildings,  land,  and 
premises  above  described,  but  contended  that  they 
are  not  liable  for  so  much  as  applies  to  the  per- 
manent way. 

The  question  for  the  opinion  of  the  court  is 
whether  the  permanent  way  is  rateable  by  the 
commissioners  under  the  16th  section  of  the  said 
act. 

Giffard,  Q.C.  (with  him  Marriott),  appeared  for 
the  appellants,  but  was  stopped  by  the  court, 

Manisty,  Q.C.  (with  him  Grantham)  argued  for 
the  respondents. — ^The  station  and  this  piece  of  the 
railway  are  ancillary  to  each  other.  [Blackbubs, 
J. — The  question  is  whether  the  permanent  way 
of  the  railway  can  be  said  to  be  land  attached  to 
and  with  the  station-master's  house.  I  shouki 
think  that  the  house  is  rather  the  adjunct  ol  the 
railway.]  In  the  case  of  Peto  v.  Over9eer»  of  Wed 
Ham  (2  E.  &  E.  144),  a  dock  was  considered  audi* 
lary  to  an  adjoining  warehouse,  and  upon  ^*^ 
ground  the  decision  was  approved  <^  in  a  snbse* 

2uent  case.  Beg,  v.  Nea^  Canal  Naoiaatiom  (40 
I.  J.  193,  M.  C.) ;  there  the  dock  wms  taken  to  be 
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land,  although  covered  with  water,  and  here  the 

eermanent  way  cannot  be  the  less  land  because  it 
as  iron  rails  upon  it. 

Olffard  was  not  heard  in  reply. 

CocKBUBN,  0.  J. — To  my  mind  this  case  is  won- 
derfully clear.  These  rates  are  imposed  upon  per- 
sons amongst  others  occupying  Ismds,  yards,  and 
gardens  attached  to,  and  with  any!of  the  buildings 
thereinbefore  mentioned.  The  subject  of  the  rate 
in  question  is  the  appellants'  station,  and  the  re- 
spondents contend  that  they  may  include  the 
?Brmanent  way  as  land  attached  to  that  building, 
his  piece  of  tne  permanent  way  is  no  part  of  the 
station  but  is  the  railway  itself,  and  my  only  pos- 
sible answer  to  the  question  submitted  to  ns  is 
that  it  is  not  subject  to  this  rate.  It  cannot  be 
said  that  a  railway  is  attached  to  a  station,  and  the 
appellants,  therefore,  are  not  properly  rated. 

Blackburn,  J. — I  am  of  the  same  opinion.  The 
question  turns  upon  the  terms  of  the  local  Act,  and 
Mr.  Manisty  contends  that  this  piece  of  permanent 
way  is  attached  to  the  station  in  the  same  way  as 
lands,  yards,  and  ^rdens  are  generally  attached  to 
buildings.  I  think  it  is  clearly  not  so,  and  our 
judg-ment  must  be  for  the  appellants. 

QuAiN,  J. — Although  a  permanent  waj  may  be 
said  to  be  land,  it  seems  to  me  impossible  to  in- 
clude it  under  the  word  "  lands,"  when  the  context 
is  "  yards  and  gardens,"  as  in  this  section. 

Judgment  far  appellants. 

Attorney  for  appellants,  W,  H.  tiliaw. 

Attorneys  for  respondents,  ^a/<i/  and  Wliiiehouae. 


Saturday,  Nov,  16, 1872. 
Eeg  v.  ToMLmsoN. 

Certiorari — Bastardy  order — Payment  from  pre- 
viovs  stim/mons — Amendment  — 12  ^13  Vict, 
c.  45,  s.  7. 

The  mother  of  a  bastard  child  obtained  a  summwns 
against  the  defenda/tii  in  Aug,  1870,  bui  withdrew 
U  wlien  the  hearing  came  on;  she  obtained  a 
second  summons ,  in  which  th-e  complaint  was 
stated  to  have  been  thai  day  made,  in  March  1871, 
and  wpon  the  hearing  the  justices  ordered  the  de- 
fendant,  as  putative  f oilier,  to  pay  for  the  support 
of  the  child  from  the  date  of  the  first  summons  in 
Aug,  1870.  This  order  having  been  brought  up 
by  certiorari,  applicaiion  was  made  by  the  com- 
plainant to  amend  this  date  in  the  order  by  insert' 
ing  instead  the  daie  of  the  second  summons : 

Held,  thai  12  ^  13  Vict,  c,  45,  s,  7,  gave  the  court  no 
power  to  make  such  am,  amendment,  and  thai  the 
order  must  be  quashed. 

This  was  a  rule  obtained  on  behalf  of  the  defendant 
Thomas  Tomlinson,  calling  upon  the  complainant, 
Jane  Flower,  to  show  cause  why  the  following 
order  should  not  be  quashed : 

At  a  petty  aessions  of  Her  Majesty'B  jnsticea  of  the 
peace  for  the  oonnty  of  Stafford,  nolden  in  and  for  the 
diTision  of  Stone,  in  the  said  oonnty,  at  the  police  oonrt, 
Stone,  on  the  25th  April  1871,  before  ns,  John  Bonme, 
Charles  Meigh,  and  Edward  Capper  Copeland,  Esqnires, 
three  of  Her  Majesty's  justices  of  the  peace  for  the  said 
oonnty — County  of  Stuford  to  wit — whereas,  one  Jane 
Flower,  single  woman,  residing  at  Stone,  within  this 
diriflion,  did,  on  the  11th  Ang.  189o,  having  been  deliyered 
of  a  male  bastard  child  wiuiin  twelve  calendar  months 

g' ior  thereto,  make  application  to  Wm.  Masefield,  Esq.,  of 
er  Majesty's  justices  of  the  peace  acting  for  this  division, 
for  a  summons  to  be  served  ui>on  one  Thomas  Tomhnson, 
of  Stone,  whom  she  alleged  to  be  the  father  of  the  said 
ohild^  and  a  summons  has  been  issued  to  the  said  Thomas 


Tomlinson  to  appear  at  a  petty  session  to  be  holden  on 
this  day  for  this  division,  in  which  the  said  jastices 
nsually  act,  to  answer  her  complaint  touching  the  i)re- 
mises.    And  whereas  the  said  Thomas  Tomlinson  having 
been  duly  served  with  the  said  summons  within  forty 
days  from  this  day,  and  now  appearing  in  pursuance 
thereof,  and  the  said  Jane  Flower  having  now  appUed  to 
us,  the  justices  in  petty  sessions  assembled,  for  an  order 
upon  the  said  Thomas  Tomlinson,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided.    And  it 
being  now  proved  to  us  in  the  presence  and  hearinpf  of 
the  said  Thomas  Tomlinson  that  the  said  child  was,  since 
the  passing  of  an  Act  passed  in  8  Vic.  intituled  "An 
Act  for  the  further  Amendment  of  the  Laws  relating  to 
the  Poor  in  England,"  that  is  to  say,  on  the  27th  May 
1870,  bom  a  bastard  of  the  body  of  the  said  Jane  Flower. 
And  we  having  in  the  presence  and  hearing  of  the  said 
Thomas  Tomlinson  heard  the  evidence  of  such  woman, 
and   such   other  evidence  as  she  hath  produced,  and 
having  also  heurd  all  the  evidence  tendered  on  behalf  of 
the  said  Thomas  TomUnson;  and  the  evidence  of  the  said 
Jane  Flower,  the  mother  of  the  said  child,  having  been 
corroborated  in  some  material  particular  bv  other  testi- 
mony to  our  satisfaction,  do  hereby  adjudge  the  said 
Thomas  Tomlinson  to  be  the  putative  father  of  the  said 
bastard  child ;  and  having  regard  to  all  the  circumstances 
of  this  case,  we  do  now  hereby  order  that  the  said 
Thomas  Tomlinson  do  pay  unto  the  said  Jane  Flower, 
the  mother  of  the  said  bastard  child,  so  long  as  she  shall 
Uve.  and  shall  be  of  sound  mind,  and  shall  not  be  in  any 
gaol  or  prison,  or  under  sentence  of  transportation,  or  to 
the  person  who  may  be  appointed  to  have  the  custody  of 
such   bastard   child  under  the  provisions  of  the  said 
statute,  the  sum  of  2s.  6d.  per  week  from  the  said  11th 
Aug.  now  last,  being  the  day  upon  which  such  applica- 
tion was  made  to  the  said  justice  as  aforesaid,  until  the 
said  chUd  shidl  attain  the  age  of  thirteen  years,  or  shall 
die,  or  the  said  Jane  Flower  shall  marry.    And  we  do 
hereby  further  order  the  said  Thomas  Tomlinson  to  pay 
to  the  said  Jane  Flower  the  sum  of  32.  Ss.,  being  the  costs 
incuired  in  obtaining  this  order,  and  the  sum  of  lOs,  for 
the  midwife. 

Given  under  our  hands  and  seals  at  the  sessions  afore- 
said, John  Bourne  (l.  s.) 

C.  Meiqh  (l.  s.) 
Ed.  C.  Copeland  (l.  s.) 

It  appeared  from  the  affidavit  of  the  clerk  to  the 
justices  who  made  the  order  that,  on  or  about  the 
11th  Aug.  1870,  the  said  Jane  Flower  applied  for 
and  obtained  a  summons  against  the  defendant ; 
the  information  and  complaint  were  taken  before, 
and  the  summons  was  granted  by,  Wm.  Masefield, 
Esq.,  one  of  the  justices  for  that  division.  It  was 
believed  that  the  defendant  had  then  removed  from 
the  neighbourhood  of  Stone  to  avoid  service  of  the 
summons,  and  several  successive  summonses  were 
issued  on  the  said  information  and  complaint,  but 
the  defendant  could  not  be  served  until  the  month 
of  March  1871,  when  he  was  duly  summoned  to 
appear  on  the  11th  April.  On  that  daj  the  com 
plainantand  defendant  came  before  the  lustices,  but 
the  attorney  for  the  former  being  unable  to  attend, 
the  said  Jane  Flower,  the  complainant,  applied  for 
her  case  to  be  adjourned  to  the  then  next  petty  ses- 
sions. This  apphcation  the  defendant  opposed,  and 
refused  his  consent  thereto  except  upon  payment  of 
the  costs  of  the  day.  She  thereupon,  acting  upon  the 
advice  of  the  clerk  of  her  attorney,  withdrew  the 
summons  said  intimated  her  intention  of  taking 
out  another,  returnable  at  such  time  as  would  be 
convenient  for  her  attorney  to  attend.  A  few 
minutes  after  the  said  summons  was  withdrawn 
the  complainant  and  the  clerk  to  her  attorney  ap- 
plied for  another  summons  to  issue,  and  urged  the 
issue  thereof  immediately,  on  the  grounds  that  the 
defbndant  had  then  stated  to  them  bis  intention  of 
going  away  to  avoid  service.  This  application  was 
made  to  Morton  Edwud  Buller,  E^q.,  one  other  of 
iite  said  josticeB  attending  the  said  petty  sessions. 
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the  said  William  Masefield  not  being  then  in  atten- 
dance ;  and  the  said  M.  E.  Buller  thereupon  issued 
his  summons  to  the  defendant,  returnable  on  the 
25th  April,  and  reciting  that  application  had  that 
day  been  made  to  him  by  the  said  Jane  Flower. 
On  the  said  25th  April  the  complainant  and 
defendant,  and  their  attorneys  duly  appeared; 
and  the  justices  then  present,  having  heard 
the  evidence  offered  on  the  pait  of  tne  com- 
plainant, as  also  of  the  defendant,  were  fully 
satisfied  that  the  defendant  was  the  father  of  the 
complainant's  child,  and  therefore  made  the  said 
order  now  in  question.  A  series  of  summonses 
having  been  issued  against  the  defendant,  the  jus- 
tices believed  they  might  consider  the  summons 
signed  by  the  said  M.  E.  Buller  as  a  summons 
issued  upon  the  original  information;  and  being 
perfectly  satisfied  that  the  defendant  was  the 
father  of  the  said  child,  made  the  order  as  and 
from  the  date  of  the  application  to  the  said  William 
Masefield,  instead  of  the  date  of  the  apphcation  to 
the  said  M.  E.  Buller. 

On  the  24th  Oct.  1872,  after  the  issue  of  the  rule 
for  the  certiorari,  the  complainant  by  her  attorney 
gave  notice  to  the  defenoant  that  she  claimed  to 
be  entitled  to  be  paid  by  him  in  respect  of  the 
order  in  bastardy  in  question  from  the  11th  April 
1871  onl^;  and  she  thereby  abandoned  all  and 
every  claim  against  him  for  the  maintenance  of  the 
bastard  child,  the  subject  of  the  said  order  in 
bastardy,  prior  to  the  said  11th  April  1871. 

McMahoi%  now  applied,  on  behalf  of  the  said 
Jane  Flower  the  complainant,  to  amend  the  said 
order  by  inserting  the  11th  April  1871  as  the  date 
of  the  application,  and  the  time  from  which  pay- 
ment by  the  defendant  was  ordered  to  be  made, 
instead  of  the  11th  Aug.  1870,  the  date  therein 
mentioned.    By  12  &  13  Vict.  c.  45,  s.  7  : 

If  upon  the  return  to  any  writ  of  certiorari  any  objec- 
tion shall  bo  made  on  account  of  any  omission  or  misteke 
in  the  drawing  up  of  such  order  or  judgment,  and  it 
shall  be  shown  to  the  satisfaction  of  the  court  that 
sufficient  grounds  were  in  proof  before  the  justice  or 
justices,  making  such  order  or  giving  such  judgment, 
to  have  authorised  the  drawing  up  thereof  free  from  the 
said  omission  or  mistake,  it  shall  be  lawful  for  the  court, 
upon  such  tenuA  as  to  payment  of  costs  as  it  shall  think 
fit,  to  amend  such  order  or  judgment,  and  to  adjudicate 
thereupon  as  if  no  such  omission  or  mistake  had  existed. 

In  the  case  of  Reg.  v.  Higham  (7  E.  &  B.  557)  this 
(*ourt  amended  a  bastardy  order  under  this  section 
by  stnking  out  a  statement  that  the  defendant 
appeared  by  attorney,  and  held  it  to  be  good  as  if 
made  upon  an  unopposed  summons.  They  also 
amended  other  omissions  and  mistakes.  [Cock- 
burn,  C. J.— This  was  a  mistake  of  the  justices  as 
to  their  jurisdiction,  not  in  any  way  their  clerk's 
mistake  of  tact.  Quaix,  J. — How  can  you  distin- 
guish this  from  Beg.  v.  Cridland,  in  the  same 
volume  ?]  There  is  no  authority  for  limiting  the 
interpretation  of  this  power  of  amendmeut  so  as 
to  exclude  the  present  case.  [Cockburn,  C.J. — 
You  are  asking  to  amend  the  judgment  itself.] 

Kemplay,  Q.  C,  appeared  for  the  defendant,  but 
was  not  heard. 

Tlie  Court  (Cockburn,  C.J.,  Blackburn,  and 
Quain,  JJ.)  refused  to  allow  the  amendment  ap- 
plied for. 

Order  of  justices  quashed. 

Attorney  for  complainant,  H.  Tyrrell,  for  E.  and 

A.  Tcnnant,  Hanley,  Staffordshire. 

Attorney  for    defendant,    jP.    Wm.  Blake,    for 

B.  II.  Sniallwood,  Newport,  Salop. 


OOUBT  OF  OOMMOV  P£SA& 

Beported  by  H.  H.  HocKiire  and  H.  F.  Poox.xt,  Eaqn. 


Wednesday,  Nov.  13, 1872. 

BE6ISTBATI0N  APPEAL. 

OooKE  (app.)  V.  BuTLEB  (resp.) 

County  occupation  franchise — Baieahle  value — Duty 
of  revising  barrister — Bepresentatian  of  the  People 
Act  1867  (80  ^  81  Viet.  c.  102),  secL  6,  sulhsed,  2. 
In  dealing  with  a  claim  to  a  county  vote  as  a  121. 
occupier,  the  revising  barrister  is  not  bound  by  the 
rated  value  appearing  on  the  rate  book,  but  may 
take  evidence  and  Judge  for  himself  as  to  whether 
the  "  rateable  value  "  o/  the  premises,  in  respect  cf 
which  ths  daim  is  made,  is  12Z.  or  not 
On  appeal  from  the  revising  barrister   far  the 
county  of  Bedford,  the  following  case  was  stated : 
At  a  court  held  on  the  28th  &pt.  1872,  at  Luton, 
in  the  county  of  Bedford,  before  ac,  John  Hubbard, 
of,  &c.,  whose  name  had  not  been  placed  by  the  over- 
seers on  the  list  of  persons  entitleid  to  vote  as  owner 
or  tenant  of  Imids  and  tenements  within  the  said 
parish  of  Luton,  of  the  rateable  valae  of  12L  or 
upwards,  claimed  to  have  his  name  inserted  in  the 
said  list  as  being  the  occupier  of  premises  of  the 
rateable  value  of  12L  or  upwards. 

It  was  proved  or  admitted  that  the  said  John 
Hubbard,  oeing  oi  full  age,  and  not  subject  to  any 
legal  incapacity,  had  occupied  for  a  sufficient  time 
on  the  81st  July  last  the  said  premises,  and  that  he 
paid  an  annual  rent  of  142.,  which  it  was  proved 
was  a  fair  rent  for  the  same  premises ;  that  he  was 
the  occupier  thereof  on  the  81st  July  last,  and  had 
been  sucn  occupier  for  twelve  months  immediatdy 
preceding ;  that  he  had  been  duly  rated,  and  paid 
all  poor  rates  in  respect  of  the  premises ;  and  that 
the  premises  were  in  an  improving  neighboor- 
hood. 

It  was  also  admitted  that  the  premises  of  the 
said  John  Hubbard  were  not  ratea  at  a  lower  rate 
than  similar  premises  occupied  by  other  persons  in 
the  said  parish. 

It  appeared  from  the  poor-rate  book  that  the 
gross  estimated  rental  of  the  premises  was  there 
stated  to  be  lU.  9s.,  and  the  rateable  value 
11^.  Us.  6d. 

It  was  objected  by  the  said  appellant  that  inas- 
much as  the  premises  were  stated  in  the  poor  rate 
book  to  be  of  the  rateable  value  of  111.  12«.  6d. 
only,  and  the  respondent  had  paid  rates  upon  that 
assessment,  the  respondent  was  not  entitled  to  be 
registered  as  a  voter  in  respect  thereof. 

I  held  that  the  property  was  of  the  real  rateable 
value  of  121.,  and  allowed  the  claim,  and  inserted 
the  name  on  the  said  list.  If  the  coart  shall  be  of 
opinion  that  the  claim  shouM  not  have  been 
allowed,  the  name  is  to  be  struck  out  of  the  list. 

(xorst,  for  the  appellant. — ^The  question  arises  <»i 
the  construction  of  the  words  "  rateable  value  "  in 
sect.  6,  sub-sect.  2,  of  the  Representation  of  the 
People  Act  1867,  and  it  is  whether  the  revising 
barrister  is  bound,  in  estimating  the  valne,  by  what 
appears  in  the  rate  book,  or  whether  he  is  al 
hoerty  to  decide  for  himself  as  to  the  rateabls 
value  of  premises.  If  he  is  bound  by  the  rate  book, 
then  "  rateable  value  "  means  nowing  more  tltfkii 
"  rated  value."  This  appeal  is  made  in  order  to 
settle  the  law  on  this  point,  as  some  bari'isKra 
have  held  themselves  concluded  by  the  rate  book, 
k  while  others  have  taken  eyidenceamdjndlgod  ftr 
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themsolves.  [Brett,  J. — The  question  is  whether 
the  words  "  rateable  value  "  in  this  section  mean 
anything  more  than  the  same  words  in  the  Act  of 
18Ji2.  Under  the  old  Act,  revising  barristers 
always  held  themselves  at  liberty  to  judge  for 
themselves.] 

Bultver,  Q.C.,  for  the  respondent,  was  not  called 
upon. 

BoviLL,  O.J. — I  am  of  opinion  that  this  matter 
was  correctly  decided  by  the  revising  barrister. 
The  words  of  the  Act  are  "  of  the  rateable  valueof 
12Z."  There  is,  of  course,  a  distinction  between 
lands  of  the  rateable  value  of  12Z.  and  lands  rated 
at  12Z.,  and  the  words  of  the  Act  are  not  open  to 
be  construed  as  equivalent  to  "  rated  at  121."  I 
think,  therefore,  notwithstanding  the  opinion  of 
Mr.  Davis,  that  the  revising  barrister  was  right. 
It  is  said  that  some  revising  barristers  refuse  to 
receive  evidence  of  the  real  value  of  lands,  and 
treat  the  rate  book  as  conclusive  of  their  value.  I 
am,  however,  of  opinion  that  that  is  wrong. 

Brett,  J. — Here  the  6th  section  says  that  per- 
sons occupying  lands,  Ac,  of  the  rateable  value  of 
12^  shall,  under  certain  conditions,  be  entitled  to 
be  registered.  The  question  is  whether  that  means 
the  rateable  value  in  point  of  fact,  or  the  value 
appearing  in  the  rate  book,  which,  for  the  purpose 
of  raising  the  point,  we  must  assume  not  to  be  the 
real  rateable  value.  To  uphold  the  latter  proposi- 
tion, we  must  say  that  "  of  the  rateable  value  of 
121."  means  the  same  as  "  rated  at  122."  But  in 
the  next  sub-sect,  it  is  said,  **  and  has  .  .  .  been 
rated,'*  &c.  It  thus  appears  that  the  Legislature 
was  fully  alive  to  the  distinction,  and  the  distinc- 
tion is  a  real  one.  It  seems  to  me  to  be  contrary 
to  every  rule  of  construction  to  say  that  these 
words  mean  "  rated  at  122."  Whether  it  would  be 
better  or  not  to  take  the  rate  book  as  conclusive, 
is  a  question  of  politics,  not  of  law,  though,  for  my 
own  part,  I  should  not  be  disposed  to  concur  in 
making  the  right  to  the  franchise  depend  on  the 
overseers,  or  throw  into  their  hands  the  power  of 
disfranchising  a  man  possessed  of  the  requisite 
amount  of  property. 

Grove  and  Dekman,  J  J.,  concurred. 

Appecd  dismissed. 

Attorney  for  appellants,  A.  Saunders. 

Attorneys  for  respondents,  WiUiams  and  James, 


Friday,  Nov.  15, 1872. 

REGISTRiLTION  APPEAL. 

Beswick  (app.)  v.  Alker  (resp.) 

County  vote — Freehold  land  and  pew  rents — Par- 
sonage  house — Land  held  th&i'ewith — Sect.  24  of 
2  Will.  4,  c.  45. 

A.y  tlve  miniver  of  St,  M.  Church,  within  the  parlia- 
inentary  borough  of  P.,  claitned  a  county  vote  in 
respect  of  freehold  land  and  pew  rents.  No  profit 
accrued  to  him  from  the  land,  but  he  was  entitled 
to  tlie  rent  of  certain  pews  in  the  church  on  the 
land,  which  vews  were  let  by  tJie  churchwardens. 
The  rent  of  the  pews  exceeded  1001.  per  annum^  A. 
occupied  tlie  parsonage  house,  belonging  to  him 
as  minister  -of  St.  M.,  which  house  was  also  vdthin 
the  borough  of  P.,  and  in  respect  of  which  he  had 
acquired  tJie  right  to  vote  far  the  borough  ofP, 

Held,  thai  A,*s  estate  in  the  freehold  land  and  pew 
rents  was  not  an  estaie  in  land  occupied  by  him, 
together  tvith  the  parsonage  house,  so  as  to  dis- 
enUile  him  to  a  county  vote  in  respect  thereof 


under  sect.    24   of   The   Representation   of  the 

People  Act  1832  (2  WiU.  4,  c.  45). 
On  appeal    from    the  decision    of   the    revising 
barrister  for  North-West  Lancashire,  the  foUowiijg 
case  was  stated : — 

At  a  court  holden,  &c.,  the  appellant  duly  ob- 
jected to  the  name  of  the  respondent  being  re- 
tained on  the  list  of  persons  entitled  to  vote  in  the 
election  of  members  of  Parliament  for  the  said 
division  in  respect  of  property  situate  in  the  town- 
ship of  Preston. 

The  qualification  of  the  respondent  was  set  out 
in  the  register  as  follows : 

Alker,  Geo.,  Lisbon  Hall,  Fishwick.  Freehold 
land  and  pew  rents.  St.  Mary's  Church,  St.  Mary's- 
street.  The  respondent  is  minister  of  St.  Mary's 
Church,  which  is  situated  within  the  parliamen- 
tary borough  of  Preston.  No  profit  has  accrued 
to  him,  or  is  likely  to  accrue,  from  the  above- 
named  land ;  but  under  the  "  sentence  of  consecra- 
tion "  of  the  said  church,  he  is  entitled  to  the 
rents  of  certain  pews  and  sittings  which  are  let  by 
the  churchwardens  according  to  a  certain  scale, 
which  scale  the  churchwardens  for  the  time  being, 
may,  with  the  consent  of  the  bishop,  alter  from  time 
to  time  as  occasion  may  require;  and  after  deducting 
yearly  two  several  sums  of  82. 15a.  and  52.,  for  the 
services  of  the  church,  the  said  churchwardens 
pay  the  residue  of  such  pew  rents  to  the  minister 
for  the  time  being  of  tne  said  church,  to  be  re- 
ceived by  him  for  his  own  absolute  use  and  bene- 
fit by  way  of  stipend.  The  sum  which  the  respon- 
dent has  so  received  from  the  above  pew  rents 
has  always  exceeded  1002.  in  the  year. 

The  house  mentioned  on  the  register  as  the  re- 
spondent's place  of  abode,  is  the  parsonage  house 
of  the  minister  of  St.  Mary's,  and  the  respondent 
occupies,  and  is  rated  for  it,  and  in  respect  of  it, 
has  acquired  the  right  to  vote  for  the  borough  of 
Preston. 

It  was  objected  that  the  said  house  was  part  of 
his  benefice,  which  benefice  could  not  be  divided, 
so  that  any  part  of  it  could  confer  on  the  respon- 
dent the  right  to  vote  for  the  said  division,  and 
that  therefore  his  name 'should  he  expunged  from 
the  said  register. 

I  decided  that  the  respondent  was  entitled  to 
have  his  name  retained  on  the  said  register. 

If  a  court  should  be  of  opinion  that  my  decision 
was  right,  the  respondent's  name  is  to  remain  on 
the  register;  if  tne  court  is  of  opinion  that  my 
decision  was  wrong,  his  name  is  to  be  struck  off. 

Leofric  Temple,  Q.  C.  for  the  appellant. — No 
doubt,  were  it  not  for  the  fact  that  the  respon- 
dent occupies  the  parsonage  house,  he  would  be 
entitled  to  vote  for  the  u'eehold  land  and  pew 
rents.  But  the  question  is,  whether  his  occupa- 
tion of  the  house,  the  land,  and  the  pew  rents,  is 
not  so  much  one  occupation  as  to  disentitle  him, 
under  sect.  24  of  the  Act  of  1832.  He  holds  them 
all  under  one  title.  Capell  v.  TJie  Overseers  of  Aston 
(8  C.  B.  1)  and  Barton  v.  Tlie  Same  (8  C.  B.  7) 
are  authorities  for  the  appellant.  Though  the 
facts  there  were  just  the  reverse  of  what  they  are 
here,  the  reasoning  of  Wilde,  C. J.,  is  conclusive  to 
show  that  the  respondent  could  not  sever  what  he 
held  as  minister  of  the  church,  so  as  to  get  the 
borough  vote  in  respect  of  part,  and  the  county 
vote  in  respect  of  another  part. 

Qorst,  for  the  respondent,  was  not  called  upon. 

BoviLL,  O.J. — The  question  in  this  case  is  not  aa 
to  the  right  of  the  respondent  to  vote  for  the 
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coantf ,  bnt  the  objeotioii,  and  the  odIj  objection  to 
his  vote,  mast  rest  on  the  constmctioa  to  be  placed 
on  the  24tb  section  of  the  Befonn  Act  of  1832.  On 
the  atatementa  in  the  case,  I  am  of  opinion  that  the 
respondent  is  not  broaeht  within  the  t«rms  of  that 
section.  There  is  nothing  to  show  that  be  ia  in 
the  occnpation  of  anything  except  the  land  which 
appears  to  be  of  no  valne.  It  is  contended  by  the 
appellant  that  he  is  in  the  occupation  of  the  pew 
rents ;  but  if  he  is,  the  pew  rents  are  not  occupied 
with  the  paraona^  house.  Mr.  Temple  has  con- 
tended thftt  the  respondent  is  in  the  occupation  of 
the  pews  themselvesi  but  there  is  no  snch  statement 
in  the  case.  The  pews  are  oocapied  either  bj  the 
e^orchirardens  or  the  lesseeH.  I  cannot  see  any 
foundation  for  Mr.  Temple's  argument  to  bring  the 
respondent  within  the  terms  of  the  24th  section. 
The  precise  nature  of  the  respondent's  right  to  the 
pew  rents  does  not  appear.  The  only  question 
raised  W  the  case  is  as  to  the  true  construction  of 
the  24th  section,  which  on  the  facte  as  stated  has 
no  application  to  the  case. 

Brett,  J.— It  appears  t«  me  very  difficult  to  get 
at  the  real  facts  of  the  case ;  but,  as  it  seems  to  me, 
it  must  be  taken  to  be  stated  that  the  claimant  bad 
•uch  a  freehold  interest  in  respect  of  the  pew  rents 
SB  entitled  him  to  a  county  vote,  unless  the  fact  of  his 
occupation  of  the  parsonage  house,  and  of  his  being 
registered  as  an  elector  for  the  borough  in  respect 
thereof,  brings  him  within  the  terms  of  the  2^h 
section  of  the  Act  of  1832.  He  claims  a  vote  for 
the  county  in  respect  of  a  freehold  interest  out  of 
which  he  gets  rents.  We  do  not  know  the  real  facts 
as  to  the  pew  rents.  The  only  way  in  which  the 
claimant  can  have  a  county  vote  in  respect  oF  them, 
is  that  under  the  Act  of  Parliament  by  which  the 
pew  rents  are  collected,  they  may  be  considered  aa 
a  charge  on  the  land,  or  that  he  has  a  freehold 
interest  in  the  church,  the  profit  of  which  is  repre- 
sented bj  the  rente.  At  any  rate,  the  claimant  is 
a  clerayman,  who  must  be  considered  as  having  a 
freehold  interest  in  the  church,  and  a  freehold  in- 
terest in  the  parsonage  house  which  he  occupies. 
Ho  has  claimed  a  county  vote  in  respect  of  his 
freehold  interest  in  the  church ;  and  Ins  claim  is 
olgected  t«,  not  on  the  ground  tbfit  he  occupies  the 
church,  hut  on  the  ground  that  he  occnmes  the 
parsonage  house.  Sect,  27  of  the  Act  of  1832  says 
that  a  man  shall  not  have  a  county  vote  in  respect 
of  his  freehold  interest  in  any  house,  warehouse, 
counting. house,  shop,  or  other  building  occupied 
by  himself,  or  in  any  land  occupied  by  nimself,  or 
in  any  land  occupied  by  himself  with  any  house, 
ftc.  The  cose  does  not  say  that  the  claimant 
occupies  the  church ;  his  claim  in  respect  of  the 
church  must  be  taken  to  be  a  claim  in  respect  of  a 
freehold  interest.  Then  it  is  said  that  he  occupies 
the  church  and  the  house  under  one  title.  But  if 
he  could  claim  a  vote  for  the  borough  in  respect  of 
the  occupation  of  the  church,  it  would  be  as  the 
occupier  of  a  "  building."  That  would  be  a  dif- 
ferent qualification  to  that  conferred  by  the 
parsonage  house.  I  think  the  correct  way  of 
describing  the  state  of  facts  is  to  say  that  the 
claimant  occupies  the  house,  and  that  he  has  the 
freehold  in  the  church,  which  he  does  not  occupy. 
Here  are  two  distinct  qualifications,  just  as  much 
so  OS  if  a  man  has  a  freehold  estate  in  a  lot  of 
honses  within  a  borough  under  one  title  and 
occupies  one  and  lets  the  rest.  A  man  in  such  a 
case  wonld  have  a  vote  for  the  borough  in  respect 
of  the  house  he  occupied  and  a  county  vote  in  re- 


spect of  the  others.  That  is  just  this  case.  On 
these  grounds  I  think  the  reviaing  barrister  wis 
quite  right,  and  that  this  appeal  mnat  be  dis- 
missed. 

GoaVE,  J. — I  am  of  the  some  opinion.  All  I  need 
odd  is,  that  I  do  not  see  how  it  can  be  said  that  the 
claimant  occupies  the  pew  rente  or  the  land;  or 
supposing  that  he  does,  how  he  can  be  said  to 
occupy  it  together  with  ^e  parsonogo  honae. 

Denkan,  J. — I  am  of  the  same  opinioit.  1  do 
not  think  the  oocnpation  of  the  house  is  connected 
with  the  right  to  the  pew  rents,  and  there  is  no 
other  question  before  ns.  Deeieion  affirmed. 

Attorneys  for  appellant,  Gr^ih  iknd  BroumioiB. 

Attorneys  for  respondent,  Kimber  and  EUit. 


Friday,  Nov.  15, 18^. 

EBOISTRATION  APTBAL. 

LiTTLB  (app.)  V.  The  OTEBSEBBa  or  Pesuth  (reap.) 
Rating  —  Quettion  tehetker  rated  or  not  —  A»d 
whether  deeeribed  or  not — IntuM^ient  deterivtum 
—6  Viet.  c.  18  ».  75. 
0.  A.  wai  in  ali  retpedM  duly  qualified  aa  a  eov»if 
dectOT  as  joint  oeeupier  of  premieet  with  fcu 
brother,  T.  A.,  of  the  reguinie  value,  if  he  eotdd  ht 
eaid  to  he  rated  in  retpect  of  the  premitea  and  la 
le  deteribed  on  the  rate-hook.  It  appeared  (Jul 
tome  time  ago  N.  A.  had  occupied  the  prcmitei  it 
qttetti/m,  carryingon  bunnsM  Mere,  and  being  d«lj 
rated  for  the  house.  Some  years  ago  he  took  tira 
of  hi»  sons,  the  aimve-named  G.  A.  §^  T.  A,  {It 
having  several  other  sons),  into  partnership  iMd 
into  joint  occnpaHon  of  the  premiaea.  He  that 
requested  the  overseer  to  ckamge  the  rating  lo 
"  N.  A.  and  Sons,"  and  the  firm  of  "  N.  A.  aad 
Sons"  had  ever  since  remaxned  on  the  rate-boot 
as  the  oeeupiers  of  the  premises.  Some  years  sub- 
seqaenily  N.  A.  retired  from  the  business,  leovnij 
it  to  Q.  A.  and  T.  A.,  viho  had  since  carried  on  Ihi 
business  and  occupied  the  premises.  Apiiluxiti(m 
had  been  made  dtcring  thai  period  from  f ioM  to 
time  to  0.  A.  and  T.  A.  for  payment  of  the  ralet, 
and  one  ar  other  of  the  hrotliers  had  attcays  paid 
(hem,  and  taken  a  receipt  aa  paid  by  "  N.A.  aiti 

Held  that  Q.  A.  was  rated,  and  thai  the  tuocnraff 
or  insufficient  description  was  curable  mtder  6  Fift 
c.  18  s.  75. 

Os    appeal  from  the  revising  baniHter  for    East 

Comberland,  the  following  case  was  stated: 
At  a  court  holdon,  Ac,  objection  was  duly  made 

to  the  name  of  George  Arnison  being  retsmed  v 


Amison  appeared  upon  the  list  in  the  foUowing 


1.  The  said  Qeorga  Amiaon  luid  a  rtgltt  to  kam  . 
: ^  retained  apon  the  said  lia^  prmidadtte 
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court  should  be  of  opinion  that  under  the  following 
circumstances  the  said  Greorge  Arnison  was  duly 
rated  in  respect  of  the  premises  occupied  by  him 
within  the  meaning  of  30  &  31  Vict.  c.  102,  sect.  6, 
sub-sect.  3. 

2.  The  premises  in  question  are  described  in  the 
rate-book  as  follows : 


Name  of 
Oooupier. 


Name  of 
Owner. 


N.    Ami- Nathan 
son  and!   Arnison. 
Sons. 


Descrip- 
tion of 
Property 
Bated. 


Honse  and 
shop. 


Name  or 
Situation 
of  Pro- 
perty. 


Gross  Es- 
timated 
Bents!. 


Burrow- 
gate. 


£     s.  d. 
105    0    0 


Bateable 
Valae. 


£    8.  d. 
89    5    0 


3.  N.  Arnison  means  Nathan  Arnison.  He  is 
alive  and  was  formerly  the  sole  occupier  ot  the 
premises,  whore  he  carried  on  the  business  of  u 
draper.  He  subseauently  took  two  of  his  sons, 
the  above-mentioned  Greorge  Arnison  and  Thomas 
Arnison  into  partnership,  and  the  business  was 
carried  on  under  the  name  of  '*  N.  Arnison  and 
Sons."  Nathan  Arnison  has  retired  from  busi- 
ness some  years  ago,  and,  ever  since  his  retire- 
ment, the  business  has  been  carried  on  by  the 
above-mentioned  two  sons,  under  the  name  of 
"  N.  Arnison  and  Sons." 

4.  The  said  two  sons  are  now  the  sole  occa piers. 

5.  Nathan  Arnison  has  three  other  sons ;  they 
do  not  occupy  the  premises  in  question,  nor  do 
they  carry  on  business  with  the  two  above-men- 
tioned. 

6.  For  the  last  five  years,  when  the  rates  have 
been  called  for,  they  have  been  paid  by  one  or 
other  of  the  two  (George  Arnison  or  Thomas  Ami- 
son),  and  a  receipt  given  for  them  as  received 
from  "  N.  Arnison  and  Sons." 

7.  With  the  consent  of  both  parties,  I  received 
the  statement  of  the  overseer,  and  it  is  as  follows  : 
The  overseer  stated  that  when  he  came  into  office 
fiA^een  years  ago,  "  N.  Arnison  "  was  solely  rated 
for  the  premises  in  question.  About  seven 
years  ago,  the  said  N.  Arnison  requested  him  to 
alter  the  rating  to "  N.  Arnison  and  Sons,"  but 
gave  no  names,  and  this  rating  has  remained 
"  N.  Arnison  and  Sons  "  ever  since. 

8.  I  decided  that  as  the  said  George  Arnison  waS' 
not  named  in  the  rate-book,'otherwi8e  than  as  above 
appears,  he  was  not  duly  rated  in  respect  of  the 
premises  occupied  by  him,  within  the  meaning  of 
30  &  31  Vict.  c.  102,  s.  6,  sub-sect.  3. 

9.  The  name  of  one  other  person  was  objected 
to  under  similar  circumstances. 

10.  I  expunged  the  name  of  the  said  George 
Arnison  and  the  said  other  person  from  the  said 
list. 

If  the  court  should  be  of  opinion  that  I  was 
wrong,  the  name  of  the  said  George  Arnison  and 
of  the  said  other  person  will  be  restored  to  the 
said  list. 

Campbell  Foster  for  the  appellant. — ^The  appel- 
lant claims  the  franchise  unaer  sects.  6  and  27  of 
the  Bepresentation  of  the  People  Act  1867.  By 
sect.  69  of  30  &  31  Vict.  c.  102,  sect.  76  of  6  Vict. 
c.  18,  is  made  applicable  to  the  present  case,  and 
the  claimant  bemg  actually  rated  and  described, 
(though  insufficiently)  in  the  rate-book,  is  entitled 
under  that  section  to  have  the  insufficient  de- 
scription rectified.  Some  description  is  given  of 
bini,  for  under  the  partnership  name  each  partner 


I  is  described.    The  remarks  of  Erie,  J.  in  Moss  y. 
Litchfield  (14  L.  J.  66,  C.P.)  are  applicable. 

The  respondents  did  not  appear. 

BoviLL,  O.J. — George  Armson  occupied  a  house 
and  premises  jointly  with  Thomas  Arnison.  The 
two  orothers  carried  on  business  there,  and  the 
name  of  the  firm  was  "  N.  Arnison  and  Sons." 
There  was  no  Nathan  Arnison  in  the  firm  or  in 
the  occupation  of  the  premises ;  but  the  two  sons 
occupied  the  house,  and  carried  on  business  there 
under  the  name  of  N.  Arnison  and  Sons.  On 
turning  to  the  rate-book  we  find  that  N.  Arnison 
and  Sons  were  there  rated  in  respect  of  the  house, 
and  the  question  now  arises  whether  under  that 
appellation  the  overseers  intended  to  rate  the 
persons  who  actually  occupied  the  premises  and 
carried  on  business  there.  It  appears  that  the 
rates  were  in  point  of  fact  paid  from  time  to  time 
by  one  or  the  other  of  the  brothers.  The  case 
seems  to  me  just  the  same  as  it  would  be  in  the 
case  of  any  other  mercantile  house — ^say  that  of 
Messrs.  Child  and  Co.  A  house  is  occupied  by 
Messrs.  Child  and  Co.,  and  if  the  name  of  the 
firm  were  entered  on  the  rate-book  as  the  occu- 
piers, we  should  conclude  that  the  overseers 
meant  thereby  to  rate  the  persons  occupying  the 
premises  and  carrying  on  business  tnere,  and 
that  they  so  rated  them  not  knowing  the  names 
of  the  members  of  the  firm.  If  that  is  so,  whom 
must  we  consider  to  be  described  under  the  name 
of  "  N.  Arnison  and  Sons  ?"  I  think  the  persons 
canying  on  business  under  that  name.  In  Moss 
V.  The  Overseers  of  St.  Mary,  Litchfield  (14  L.  J.  66, 
0.  P.)  the  question  raised  was  aifferent  to  that 
raised  by  the  present  case ;  but  the  observation 
of  Erie,  J.,  was  pertinent,  that  "  if  a  partnership 
firm  is  charged  in  the  rate,  each  partner  is  in- 
tended to  be  charged."  I  think,  therefore,  the 
revising  barrister  was  wrong,  and  that  his  deci- 
sion must  be  reversed.  Whether  the  appellant 
was  described  in  the  rate-book  sufficiently  to 
enable  the  overseers  to  enforce  payment  by  him  is 
not  in  question  and  need  not  be  determined. 

Keating,  J. — I  am  of  the  same  opinion.  I  must 
confess  I  had  some  doubt  upon  the  case  in  the 
course  of  the  argument,  but  I  now  think  the  case 
falls  within  the  75th  section  of  6  Vict.  c.  18.  It 
appears  that  N.  Arnison  was  first  rated.  He  then 
took  his  sons  into  partnership,  and,  on  the  occasion 
of  his  doing  so,  went  to  the  overseer  and  requested 
him  to  change  the  name  of  the  occupier  in  the 
rate  book.  He  did  not  mention  the  names  of  his 
sons,  and  it  does  not  appear  whether  or  no  he  had 
any  reason  for  so  doing.  But  it  does  appear  that, 
after  N.  Arnison  retired  from  the  business,  the 
rates  were  called  for,  and  the  two  existing  partners 
paid  them.  Under  these  circumstances,  1  come  to 
the  conclusion  that  the  overseer  intended,  under 
the  name  of  "  N.  Arnison  and  Sons,"  to  rate  the 
partners  who  occupied  the  premises  and  carried 
on  business  there.  Undoubtedly,  the  description 
was  not  an  accurate  one,  and  I  do  not  express  any 
opinion  as  to  whether  or  not  payment  of  the  rate 
might  have  been  enforced,  but  I  think  the  75th 
section  was  just  intended  to  meet  a  case  where  the 
rating  is  not  precisely  accurate,  but  where  there 
has  been  a  rating.  The  case  is  by  no  means  free 
from  doubt,  but  that  is  the  conclusion  at  which  I 
have  arrived. 

Brett,  J.' — ^The  appellant  here,  if  entitled  to  a 
vote  at  all,  is  entitled  under  sect.  6  of  The  Repre- 
sentation of  the  People  Act  1867,  and,  under  sub- 
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sect.  3  of  that  section,  it  is  necessary  to  show  that 
he  has  been  rated  to  all  the  rates  made  in  respect 
of  the  premises  so  occupied  by  him.    On  taming 
to    the  rate-book,  we  find  a  description  of    the 
persons  who  are  rated  in  respect  of  the  house 
occupied  by  the  appellant,  and  the  question  is, 
whether  that  description  is  sufficient  to  show  that 
the  appellant  is  rated.    That  it  is  an  accurate  de- 
scription cannot  be  maintained.     But  then  it  is 
said  that  the  want  of  accuracy  may  be  cured  by 
sect.   75  of  6  Vict.  c.  18.    That  section    is,  no 
doubt,  made  applicable    to  the  new  occupation 
franchise  in  counties,  and  the  question,  therefore, 
is  whether  the  present  case  falls  within  the  75th 
section.    It  has  before  been  remarked,  that  sect. 
75  is  somewhat  singularly  drawn,  as  the  earlier 
part  of    the  latter  half  of  the  section  seems  to 
apply  (if  the  person  has   been  bond  fide  called 
upon  to  pay  the  rate, and  has  bond  iidepaid)  though 
the  occupier  has  never  been  rated  at  all.    But  the 
proviso  at  the  end  of  the  section,  "  any  misnomer, 
or  inaccurate,  or  insufficient  description  in  any 
rate  of  the  person  so  occupying  or  of  the  premises 
occupied  notwithstanding, '  seems  to  assume  that 
some  description  has  been  given  of  the  person  in 
the  rate-book,  though  the  description  is  inaccurate 
or  insufficient,  and  the  name  a  misnomer.     It 
assumes,  therefore,  that  there  has  been  an  intention 
to  rate  the -person  occupying.    It  follows,  there- 
fore, to  bring  the  present  appellant  within  the 
provisions  of  the  75th  section,  that  he  must  be 
shown,  not  only  to  have  paid  the  rates,  but  to  have 
been   in  fact  rated,  and  that  there  has  been  an 
attempt  to  describe  him  in  the  rate-book.    We 
must,    therefore,    first    inquire,    whether    it    is 
shown    that    there    was    an    intention    to    rate 
the  claimant,  and  an  attempt  made  to  describe  him 
in  the  rate-book.      It  appears    that  at  first  N. 
Amison,  the  father,  was  solely  rated,  and,  when  he 
was  so,  was  properly  described.     He  then  took  his 
two  sons  into  partnership,  and  when  he  did  so,  he 
went  to  the  overseer  and  requested  him  to  make  a 
charge  in  the  rate  book  to  "  N.  Amison  and  Sons." 
There  can  be  no  meaning  in  what  he  did,  unless  he 
meant  to  have  his  sons  put  in  the  rate.     The 
evidence  before  the  revising  barrister  as  to  the  next 
material  point  (which  was  not  only  that  the  father 
meant  the  appellant  and  his  other  son  to  be  rated, 
but  that  he  gave  instructions  to  that  effect  to  the 
overseer  who  acted  upon  them),  was  that  the  over- 
seer   made   the    alteration    as    requested    by  N. 
Amison,  and  from  that  time  received  the  rates 
from,  and  gave  a  receipt  to,  the  firm  of  N.  Amison 
and  Sons.     I  think  these  circumstances  show  that 
in  point  of  fact  there  was  an  intention  to  rate  not 
only  the  father,  but  also  any  sons  of  his  who  might 
be  members  of  the  firm,  even  though  their  names 
were  not  in  the  rate-book.    That  is  sufficient  to 
show  that  the  appellant  was  in  point  of  fact  rated. 
Then  arises  the  question,  whether  any  description 
is  given  of  him,  though  an  inaccurate  one.    I  think 
that  "  N.  Amison  and  Sons  "  is  a  description  of  all 
the  persons  comprising  that  firm,  if  intended  to  be 
so.     There  was  then  both  the  intention  to  rate,  and 
a  description  though  inaccurate  and  insufficient, 
and  consequently  sect  75  applies.     It  seems  to  me, 
that  what  weighed  most  on  the  mind  of  the  revising 
barrister  was,  not  so  much  that  there  was  no  inten- 
tion to  rate  the  appellant,  as  that  he  was  not  found 
at  all  in  the  rate-book.     I3ut  I  think  if  under  the 
name  of  the  firm  it  was  intended  to  include  the 
appellant,  and  to  describe  him  in  those  terms,  the 


revising  barrister  was  wrong  in  thinking  that  the 
appellant  was  not  describea  at  alL  The  decision 
must  be  reversed. 

Grove,  J. — I  am  of  the  same  opinion.  First  of 
all  I  joined  with  my  brother  Keating  in  enter^ 
taining  doubts  upon  the  point,  and  snonld  have 
liked  to  have  heard  counsel  on  the  other  side.  Tbe 
doubt  that  I  had  was  whether  it  ooald  be  said  that 
there  was  a  misnomer  or  an  inaocurate  or  insuffi- 
cient description,  when  there  was  no  description  at 
all ;  and,  secondly,  whether  the  sons  were  reallj 
described  at  all.  But,  on  reflection,  I  think  there 
is  some  description  of  the  sons.  Then,  if  we  onoe 
get  that,  the  75th  section  becomes  applicable.  I 
express  no  opinion  as  to  the  sufficiency  of  the  de- 
scription for  tne  purposes  of  enforcing  payment  of 
the  rate;  nor  can  I  think  the  intention  of  the 
overseer  the  sole  ^uide  in  the  matter.  I  think 
there  was  a  description,  which,  though  not  suffi- 
cient, is  cured  by  the  75th  section.  The  revising 
barrister  probably  thought  that  as  the  appellant 
was  not  named,  he  could  not  be  said  to  be  de- 
scribed, and  therefore  sect.  75  could  not  apply. 

Decision  reverb 

Attorneys  for  appellants,  Johnstone  and  Co.,  foi 
Harrison  and  Little,  Penrith. 


COUBT  OF  EZCKBQirSK. 

Reported  by  T.  W.  Sauvdkbs  and  H.  Lxioh,  Eeqnk, 
Barristen-at-lAlr. 

Thursday,  Nov,  21, 1872. 

Hilton  v,  Axkesson. 

Fences — Non-liability  to  repair — Straying  of  eatilf 

from  defects  of — Distress  damage  feasant. 
An  owner  or  occupier  of  lands,  tJiough  bound  to  tahf 
care  that  his  cattle  do  not  wander  from  his  otm 
land,  and  stray  upoih  the  land  of  anotlter,  is  uudgr 
no  legal  obligation  to  put  up  or  maintain  a  fence 
so  as  to  prevent  tlie  cattle  of  his  neighbour  straV' 
ing  uvfyn  his  land  :  such  an  obligation  can  only  h 
founaed  upon  a  statutory  obligation,  or  someagre^ 
ment  or  covenant. 
The  plaintiff  was  the  occupier  of  a   field,  if/i»Vi 
was  separated  from  a  field  in    the   oceupat'w* 
of  the  defendant  by  a  hedge  or  fence.     In  d'^ 
sequence  of  this  fence  being  out  of  repair,  fie 
plaintiffs    cattle   strayed  into    tlve   field   of  th 
defendant,  and  were  seized  by  him  as  a  distrvu 
damage  feasant.     Upon  an  action  brought  bnih 
plaintiff  for  this  seizure  of  the  cattle^  the  ple€Mii^» 
raised  the  issue  of  wlietlier  or  not  the  defendaiU 
was  bound  to  repair  tlie  hedge  Virough  which  ih* 
cattle  escaped,  and  the  only  evidence  of  llabHitji 
consisted  in  the  practice  for  fifty  years  and  u^^ 
wards,  of  the  defendant  and  his  predecessors  f>> 
repair  sitch  hedge : 
Hda,  that  this  was  in  itself  no  proof  of  such  /w- 

bility. 
This  was  a  rule  calling  upon  the  defendant  to  show 
cause  why  the  nonsuit  should  not  be  set  aside,  and 
a  new  trial  be  had,  upon  the  ground  that  there  wis 
evidence  to  go  to  the  jury  of  the  defendant's 
obligation  to  repair  the  fence,  and  evidence  to  go 
to  the  jury  to  support  the  plaintifiTs  case. 

The  declaration  was  for  trespass  and  Ulegallj 
impounding  the  plaintiflTs  cattle.  The  defendant 
pleaded  (second  plea)  that  he  seized  the  cattle  at 
for  a  distress  damaee  feasant.  To  this  the  ^aintiff 
replied  (second  replication)  to  the  seocmd  pna  tbal 
before  the  time  when  the  said  cattle  were  00  as 
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aforesaid  in  the  close  of  the  defendant,  the  plain- 
tiff was  possessed  of  a  close  contiguous  and  next 
adjoining  the  said  close  of  the  defendant,  and  the 
defendant  and  all  other  tenants  and  occupiers  of 
the  last-mentioned  close  for  the  time  being  from 
time  to  time  whereof  the  memory  of  man  is  not  to 
the  contrary,  have  repaired,  and  of  right  ought  to 
repair,  the  hedges  and  fences  between  the  last- 
mentioned  close  and  the  said  close  of  the  plaintiff 
as  often  as  need  hath  been  and  required  in  order 
that  cattle  being  feeding  and  depastunng  in  those 
closes  respectively  might  not  err  or  escape  out  of 
the  one  into  the  other  of  them  through  the  defects 
of  the  said  hedges  and  fences,  and  because 
the  said  hedges  and  fences  between  the  said 
closes  of  the  defendant  and  the  plaintiff,  before  and 
at  the  time  when,  &c.,  were  ruinous  and  in  decay 
for  want  of  needful  repair  thereof,  the  said  cattle 
then  lawfully  being  and  depasturing  in  the  said 
close  of  the  plaintiff  a  little  before  the  time  when, 
&c ,  erred  and  strayed  out  of  the  last- mentioned 
close  into  the  close  of  the  defendant  through  the 
defects  in  the  said  hedges  and  fences  between  the 
said  closes,  and  on  that  occasion  were  in  the  said 
close  in  which,  &c.,  until  the  defendant  of  his  own 
wrong,  and  before  the  plaintiff  had  notice  of  the 
premises  and  could  remove  the  said  cattle,  com- 
mitted the  trespass  in  the  declaration  mentioned. 

The  case  was  tried  before  Bramwell,  B.  at  the 
Lewes  Assizes.  The  facts  of  the  trespass  and 
seizure  were  admitted,  and  the  only  question -was, 
as  to  whether  or  not  the  defendant  was  liable 
to  repair  a  certain  hedge  which  separated  his  field 
from  that  of  the  plaintiff,  and  through  the  want  of 
repair  of  which  hedge  the  plaintiff's  cattle  strayed 
into  the  field  of  the  defendant.  In  support  of  the 
plaintiff*B  case  the  plaintiff  was  called,  but  he  had 
only  lived  in  the  larm  a  few  mouths,  and  could 

S've  no  material  evidence  upon  the  point ;  but  a 
r.  Greenfield  who  was  a  former  occupier,  and 
also  the  steward  of  the  landlord,  weie  called,  and 
they  proved  that  the  occupier  of  the  defendant's 
farm  had  from  time  to  time  for  fifty  years  done 
what  repars  were  necessary,  and  Mr.  Greenfield 
upon  being  asked  why  he  had  done  so?  replied 
because  he  thought  that  every  man  was  bound  to 
keep  his  hedges  in  repair.  Both  the  witnesses 
however  failed  to  show  any  legal  obligation  upon 
the  occupier  to  do  the  repairs.  Upon  this,  the 
learned  judge  directed  a  nonsuit  with  leave  to 
move  to  set  it  aside.  A  rule  having  been  accord- 
ingly obtained. 

Fanry,  Serjt.,  and  Joyce,  showed  cause. — ^There 
was    no    evidence  adduced  on  the  part  of   the 

Slaintiff  to  show  any  obligation  on  the  part  of  the 
ef  endant  to  keep  up  or  repair  the  hedge  separating 
the  two  fields.  The  law  is  very  clear,  and  was 
fully  considered  'mBoyU  v.  Tamlyn  (6  B.  &  C.  329). 
The  marginal  note  there  is,  "  Where  the  owner  of 
two  adjoining  closes  (A.  and  B.),  separated  by  a 
fence  and  gate  which  had  always  been  repaired  by 
the  occupier  of  B.,  sold  A  to  the  plaintiff,  and 
two  years  afterwards  sold  B.  to  the  defendant  : 
Held,  that  the  latter  was  not  bound  to  repair  the 
gate  unless  he  or  his  vendor  had  maae  some 
specific  bargain  with  the  plaintiff  to  that  effect,  and 
that  the  doing  of  occasional  repairs  was  not 
evidence  of  such  bargain.*'  In  his  judgment  in 
that  case  Bay  ley,  J.,  says  :  "  There  can  be  no  doubt 
that  the  general  rule  of  law  is  that  a  man  is  only 
bound  to  take  care  that  bis  cattle  do  not  wander 
from  his  own  land  and  trespass  upon  the  land  of 
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others.  He  is  under  no  legal  obligation,  there- 
fore, to  keep  up  fences  between  a^oining  closes 
of  which  he  is  owner ;  and  even  where  a^oining 
lands,  which  have  once  belonged  to  different 
persons,  one  of  whom  was  bound  to  repair  the 
fences  between  the  two,  afterwards  become  the 
property  of  the  same  person,  the  pre-existing  obli- 
gation to  repair  the  fences  is  destroyed  by  the 
unity  of  ownership.  And  where  the  person  who 
has  so  become  the  owner  of  the  entirety  afterwards 
parts  with  one  of  the  two  closes,  the  obligation  to 
repair  the  fences  will  not  revive  unless  express 
words  be  introduced  into  the  deed  of  conveyance 
for  that  purpose."  In  the  present  case  there  was 
no  evidence  whatever  to  show  a  legal  liability  o  n 
the  part  of  the  defendant  to  repair  the  hedge,  an  d 
the  fact  that  he  and  his  predecessors  were  in  the 
habit  of  doing  so  was  no  evidence  of  an  obligation. 
It  was  the  duty,  therefore,  of  the  plaintiff  to  see 
that  his  cattle  aid  not  escape  from  his  own  land  on 
to  that  of  another. 

Hawkins,  Q.C.  and  Orantham,  in  support  of  the 
rule.  It  was  entirely  a  question  for  the  jury.  The 
defendant  and  his  predecessors  having  always  re- 
paired the  hedge,  it  was  a  fair  inference  to  draw 
that  they  were  under  some  legal  obligation  to  do 
so.  Mr.  Greenfield,  who  occupied  before  the  de- 
fendant, stated  that  he  believed  he  was  liable  to 
repair  the  fence.  Where  it  is  necessary  for  the  safe 
keeping  of  cattle  that  there  should  be  a  fence,  it 
might  properly  be  assumed  from  the  conduct  of 
the  parties  that  there  is  a  legal  liability  to  repair ; 
if  otherwise,  it  would  be  necessary  that  each  occu- 

Eier  of  adjoining  fields  should  have  a  separate 
edge.    They  cited  Singleton  v.   WiUiamson  (31 
L.  J.  17,  Ex.). 

Kblly,  C.B. — I  am  of  opinion  that  the  nonsuit 
was  right,  and  that  the  judge  was  not  justified  in 
leaving  any  of  the  facts  in  the  case  as  evidence  of 
a  liability  to  repair.  A  liability  to  repair  a  fence 
can  only  be  created  by  Act  of  Jrarliament,  or  some 
agreement  or  covenant  which  will  constitute  a 
binding  contract  between  the  parties.  Undoubt- 
edly, there  may  be  evidence  of  such  an  agreement 
or  covenant  by  the  acts  of  the  parties,  as  where  a 
person  is  called  upon  to  repair,  and  he  has  repaired 
accordingly ;  in  such  a  case,  although  the  evidence 
would  be  by  no  means  conclusive,  it  would  still  be 
evidence  for  the  consideration  of  the  jury.  But 
there  is  no  such  fact  here.  The  evidence  is 
simply  this,  that  the  defendant  had  kept  his  land 
fenced.  That,  however,  was  no  eviaence  of  a 
liability  to  repair.  If  a  man  chooses  to  surround 
his  land  with  a  fence,  he  may  pull  the  fence  down 
again  at  any  time.  He  may  erect  a  fence  to  pre- 
vent his  cattle  from  straying  upon  the  property  of 
his  neighbours.  That  which  he  had  a  right  to  set 
up  he  has  a  right  to  pull  down ;  and  no  matter 
how  long  he  has  had  it  up  or  repaired  it,  that 
affords  no  evidence  of  k  legal  liability  to  repair  it. 
It  would  really  be  alarming  if  the  law  were  other- 
wise— if  a  person  who  once  set  up  a  fence  were 
compelled  to  keep  it  up.  In  this  case  I  cannot  see 
a  particle  of  evidence  of  the  liability  of  the  defen- 
dant to  repair  the  hedge ;  and  the  learned  judge 
was  quite  right  in  so  hmdiiig. 

Ohannell,  B. — I  also  am  of  opinion  ihat  this 
rule  should  be  discharged.  T^e  question  is 
whether  there  was  a  fence  which  the  defendant 
was  liable  to  repair?  I  really  cannot  see  that 
there  is  any  evidence  whatever  of  any  such 
liability.    It  certainly  seems  that  for  fifty  years 
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tX  least  the  fences  irore  kept  ap  by  the  defendant 
and  his  predecessors ;  but  they  were  kept  np  for 
his  own  purposes,  tind  not  for  the  soke  of  his 
neighbours ;  and  it  is  u^ed  that  such  reptura  are 
evidence  of  an  obligation  to  repair,  bat  no  each 
legal  obligation  is  to  be  inferred  from  such  acts  of 
repairing. 

PlooTT,  B. — I  am  of  the  same  opinion  that  there 
was  no  evidence  of  a  liability  on  the  pait  of  the 
defendant  to  repair  the  fence.  When  tne  rule  was 
moved  I  nnderstood  that  there  were  additional 
facts,  such  as  that  the  defendant  bad  repaired  the 
feace,  when  it  was  not  necessary  that  be  should 
have  done  so  for  his  own  purposes,  bnt  now  it  is 
ijuito  clear  that  that  was  not  so.  It  was  certtunly 
necessary  that  some  evidence  should  have  been 
given  of  the  obligation  to  reptur,  such  as  that  he 
had  been  called  upon  by  his  neighbour  to  repair, 
and  he  had  repaired  accordingly, 

Bbamwbll,  B. — I  continue  of  the  same  opiaion 
that  I  entertained  at  the  trial.  It  is  quite  clear 
tbat  there  is  no  obliKation  to  fence  land  that  has 
not  been  fenced  before.  Well,  if  a  party  is  not 
bound  to  fence,  be  may  b^e  down  any  fence  that 
he  may  have  put  up,  or  he  may  let  it  fall  down.  It 
is  said,  however,  that  his  repairing  the  fence  is 
evidence  that  he  b  bound  repair  it ;  bat  as  he  puts 
it  up  for  hia  own  purposes  he  may  surely  take  it 
down  again.  Again,  it  is  said  that  the  witness 
said  he  thought  he  was  bound  to  repair  his  fence, 
and,  therefore,  be  did  repair  it.  This,  however, 
shows  no  obligation  to  repair.  There  was  no 
requisition  to  repair,  and  no  repairing  in  conse- 
quence. To  bold  that  a  man  who  erects  a  fence, 
and  repairs  it  from  time  to  time,  ie  bound  always 
to  continue  it,  wonld  involve  a  serious  state  of 
things. 

Rule  diecharged. 

Attorney  tor  the  plaintiff,  Laaghan. 

Attorneys  for  the  defendant,  Lewis  and  Lmoit. 


EKROR   FROU   THE   EXCHEQUEE. 

Tuesdaij,  June  25,  1872. 

(Before  Willes,  Byles,  Blackbvrn,  Ebatiho, 

Ubllor,  Lcsh,  and  Bbett,  JJ.) 

WuiTECHfRCH    AND   OIUEHa  K.  TuE    EaST    LONDON 
KilLWAT    CoMP.iNT. 

Poor  roU — Farochial  raio — Railway  company — 
Rating  of  lands  taken  bu  railway  company 
under  coinpiilsonj  power* — Liability  of  company 
lo  make  good  deficiency  in  rale  by  reason  of  taniU 
being  $o  laken^Easl  London  Railicay  Ad  186S 
(28  VicL  c.  It.,  s.  128)— £a)«i«  Clauses  Consolida. 
Hon  Act  18*5  (8  Vid.  e.  18,  s.  133). 

The  defendanfs,  under  the  \>maers  of  their  special 
Act  (28  Vict.  cap.  li.)  had  taken  lands  in  several 
parishes  for  the  purpose  of  coaslructing  several 
lines  of  railway  Ihereoa,  one  of  the  railirraus 
iNo.  1)  passed  (hroayh  (aatongst  otiier  parishes)  the 
parish  of  R.,  of  which  the  p&intiffs  are  the  over- 

Under  seel.  128  of  their  said  Act,  tU  d^fendards  are 
liable  to  make  good  the  deficiency  in  the  rating  of 
any  jiarith  in  wliJch  they  sh<dl  have  taken  rale- 
idile  properly  for  t}m  purpose  of  their  railway,  by 
the  reason  oj  their  having  so  taken  it,  njUit  iKe 


railway  or  the  toorkt  iher«o/  airs  eompieUd,  a»d 
assessed  or  liable  to  be  assessed  lo  tuck  rales. 
By  the  interpretation  clause  of  the  said  Ad,  the 
expression,  "  lite  raSuiays,"  vieans,  "  the  railsBays, 
stations,  works,  ^c,  or  any  or  either  of  th^ 
or  any  part  thereof  by  this  Act  authorised." 
The  pcrrtion  of  railway  No.  1,  which  lies  within  the 
parish  of  R.,  was  completed,  and  had  been  let  by 
defendants  to  and  tccu  worked  by  the  London  atd 
Brighton  Railway  Company,  who  had  opened  tf 
for  ira^  The  rest  of  faUmay  No.  1,  \n  other 
parishes,  was  not  completed,  but  teas  in  count  <y 
constraciion  by  the  defendants.  On  other  lands, 
in  other  parishes  also  taken  by  them,  the  defen- 
dants were  coTtstructing,  bt*t  had  not  constmcttd, 
the  remaining  railwnys  aathorised  by  their  Act. 
Tlie  majority  of  the  (kurt  of  Exchequer  {EtOj, 
G.B.,  and  Bramwell  and  ChanneU,  BBX  dif 
senliente,  Martin,  B.)  held  (distinguishing  Reg.  r. 
The  Uetropolitan  District  Bailway  Company  in 
the  Q.B.],  that  the  litMlity  of  the  defendanUte 
make  good  the  deficieney  in  the  rales,  under  std. 
128,  ceased  as  soon  as  the  portion  of  "  fheraHtfOf 
and  works  thereof"  that  was  sHaatod  within  the 
plaintive  parish,  wa*  completod  and  opened /nr 
tragic,  as  the  same  then  becoMe  raieiMe  property, 
and  "  liable  to  be  assessed." 
Held,  in  error  from  that  decision,  by  the  majority  ig 
the  Court  ofE/xhequer  Chamber  (WiUet,  £^w;, 
Lush,  and  Brett,  J  J.)  reversing  fAa  deeieioa  <^lht 
Court  below,  thai  lj>e  liability  of  the  BaSieaii 
Company  under  sect.  128,  to  make  good  the  dt- 
Jieieney  in  the  poor't-raie  of  the  parish  of  S. 
would  not  cease  untS  the  whole  <(f  the  roAeo) 
authorised  by  the  Act  had  been  completed. 
Held,  contra,  by  Blackburn  and  MeUor,  JJ.  (iw- 
senling  from  the  decision  of  the  Queen's  Bench  i» 
fi«g.  V.  The  MetmpoUtan  District  Railway  (Com- 
pany) that  the  decision  of  /Ac  majority  of  the  court 
below  was  right,  and  should  be  termed. 
Byles,  J.  gave  no  judgi/ient. 

Reg.  V.  The  Metropolitan  District  Railway  Com- 
pany (L.  Rep.  6  Q.  B.  608;  40  L.  J.  113,  3f  C) 
discussed  and  commented  on. 
This  was  error  bronght  by  the  plfuntifia  upon  tb« 
judgment  of  the  majority  of  the  Coart  of  Exche- 
quer, deciding  in  iavonr  of  the  defendants,  upoo 
me  following 

Special  Case. 

1.  The  plaintiffs  are  the  chnrchwarden?  and 
overseera  of  the  poor  of  the  parish  of  St.  Mvj. 
Rotherhithe,  and  are  duly  empowered  and  entittea 
to  make  and  receive,  within  and  in  respect  of  the 
said  parish,  the  poor^  rate,  and  paving  and  gei^al 
purposes  rate,  lighting  rate,  and  sewers  rate,  re- 
spectively. 

2.  The  defendants  are  the  East  London  Ratlwqr 
Company,  incorporated  by  the  East  Londtai  Riil- 
way  Act  1865  (28  A  29  Vict.  o.  li..  Local  and  Pei^ 
sonal),  a  printed  copy  of  which  Act  accompanin 
and  is  to  be  taken  as  forming  part  of  this  case. 

3.  The  said  company  are  poesessod  of  and  ■ase 
lands  for  the  purposes  of  the  said  Act.  The  lud 
lakenby  the  company  in  the  parishes  of  Deptford 
and  Rotherhithe,  have  been  appropriated  to  and 
form  the  completed  rulway  and  Btatioos  beRin 
mentioned,  and  the  land  taken  by  tiie  oomjaoiy 
in  other  parishes  ia  adnally  beiuff  naad  for  tM 
purposes  of  coastmcting  the  oncomjdeted  portioni 
of  the  unfinished  rulwaya. 

4.  Clanse  22  specifies  the  raUways  wUA  tbe 
company  are  authorised  to  malce,  and  vbU  ■■<' 
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railways  when  completed  are  to  be  called  "The 
East  London  Railway,"  referred  to  in  the  said 
Act.  They  are  therein  described  as  railway  No.  1, 
railway  No.  2,  railway  No.  3,  railway  No.  4,  railway 
No.  5,  railway  No.  6,  and  railway  No.  7.  Railway 
No.  1  is  the  principal  Une,  and  is  to  commence  in 
Bethnal -green,  and  terminate  at  New  Cross, 
Deptford,  passing  in  its  coarse  through  the 
Thames  Tunnel,  and  through,  amongst  others,  the 
parish  of  St.  Mary,  Rotherhithe. 

6.  As  much  of  railway  No.  1  as  is  within  the 
parishes  of  Rotherhithe  and  Deptiord  is  complete, 
and  also  the  stations  thereof.  So  much  of  the 
railway  No.  1  as  is  within  the  parish  of  Wap 
ping  is  also  nearly  finished.  The  completed  part 
aforesaid  is  let  to  the  London,  Brighton,  and 
South  Coast  Railway  Company,  under  an  agree- 
ment dated  17th  Nov.  1869,  confirmed  by  33  &  34 
Vict.  c.  4.  That  company  opened  the  said  com- 
pleted portion  of  railway  No.  1  for  traflBc  in  Dec. 
1869,  and  have  ever  since  occupied  and  worked  it. 

7.  The  whole  of  the  railway  No.  4  is  also  com- 
pleted, and  is  let  to,  and  worked  by,  the  Brighton 
Company,  under  the  said  agreements ;  but  rail- 
ways No.  2,  No,  3,  No.  5,  No.  6,  and  No.  7,  are 
commenced,  but  not  completed. 

8.  Clause  128  of  the  said  East  London  Railway 
Act  provides  that  "  If  and  while  the  company 
are  possessed  under  this  Act  of  any  lands  assessed 
or  liable  to  be  assessed,  to  any  sewers  rate,  con- 
solidated rate,  poor  rate,  police  rate,  main  drainage 
rate,  church  rat«,  or  other  parochial  or  ward  rate, 
they  shall,  from  time  to  time,  until  the  railways 
or  the  worlce  tliereof  are  completed  and  assessed,  or 
liable  to  he  assessed,  be  liable  to  make  good  the 
deficiency  in  the  assessment  for  such  rates  by 
reason  of  those  lands  being  taken  or  used  for  the 
purposes  of  the  railway  or  works,  and  the  defi- 
ciency shall  be  computed  accordine  to  the  rental 
at  which  those  lands,  with  any  buudings  thereon, 
are  now ^ rated;"  and,  accordingly,  pursuant  to 
such  clause,  the  defendants,  whUst  they  were 
constructing  their  railway  within  the  plaintiff's 
said  parish,  paid  to  the  plaintiffs  the  deficiency  of 
rates  in  their  parish  ;  but  after  that  portion  of  the 
railway  from  the  New  Cross  station  to  Wapping 
was  completed  the  defendants  considered  it  luxble 
to  he  assessed  within  the  meaning  of  the  said 
clause,  and  refused  to  pay  to  the  plaintiffs,  as  by 
them  required,  any  further  sum  for  deficiency  of 
rates  within  their  parish  under  that  section. 

9.  Concurrently  with  the  defendants'  said  refusal 
to  pay,  the  said  Brighton  Company  claimed  of  the 
plaintifis  to  be  rated  in  respect  oi  the  said  com- 
pleted portion  of  railway  within  their  (the  plain- 
tifis') said  parish  as  the  sole  occupiers  thereof, 
upon  the  true  ^ross  and  rateable  value  thereof; 
and  they,  the  said  Brighton  Company,  were  after- 
wards rated  by  the  plaintiffs  in  the  rate  made  by 
them  on  the  13th  April  1870  upon  the  sum  of 
1181L  156.  rateable  vii.lue,  which  rate  was  based 
upon  the  same  rentals  as  those  in  respect  of  which 
the  defendants  had  paid  rates  during  the  construc- 
tion of  the  said  portion  of  railway  No.  1.  The 
said  Brighton  Company,  however,  objected  to  such 
rating,  alleging  that  the  true  rateable  value  of  the 
portion  of  the  railway  within  the  plaintiffs'  said 
parish  was  150Z. ;  and  they  accordingly  claimed,  as 
sole  occupiers  thereof,  to  be  assensed  at  that  sum 
in  lieu  of  the  sum  of  1181L  loa.,  the  amount  at 
which  the  property,  on  the  site  dP  which  the  rail- 
way bad  been  constracted,  was  originally  assessed. 


10.  The  plaintiffs  did  not  collect  the  said  rate 
from  the  Brighton  Company,  being  advised  that 
they  were  in  error  in  rating  them,  and  contended 
that  the  defendants  were  and  are  liable  under  the 
said  clause  128  of  the  said  East  London  Railway 
Act,  to  make  ^ood  the  deficiency  in  the  assessment 
for  rates  notwithstanding  that  so  much  of  the  said 
railway  which  is,  as  before  stated,  completed 
within  the  plaintiffs'  parish,  and  is  occupied 
and  used  by  the  Brighton  Company  under  the 
said  agreement  for  the  purposes  therein  mentioned. 

11.  The  deficiency  in  tne  assessment  of  rates 
made  by  the  plaintitf?)  in  their  said  parish  on  the 
13th  April  and  5th  Oct.  1870  amounts,  in  the 
whole,  to  3107.  4«.  M. 

12.  The  question  for  the  opinion  of  the  court  is 
whether  the  defendants  are  liable  to  pay  the  said 
deficiency.  If  the  court  is  of  opinion  that  they 
are,  then  the  judgment  is  to  be  entered  for  the 
plaintiffs  for  the  said  sum  of  310^  4«.  3c?.,  with 
costs  of  suit.  But  if  the  court  is  of  a  contrary 
opinion,  the  judgment  is  to  be  entered  for  the 
defendants. 

The  case  was  argued  in  the  court  below  in 
Easter  Term,  when  the  majority  of  that  court 
(Kelly,  C.B.,  and  Bramwell,  and  Cleasby,  BB., 
Martin,  B.,  dissentientc)  held  (distinguishing  the 
case  of  Eeg.  v.  The  MetropoUtan  District  Railway 
Co)rvpany  in  the  Queen's  Bench,  L.  Rep.  6  Q.  B. 
608 ;  40  L.  J.  113,  M.C.)  that  the  liability  of  the 
defendants  ceased  as  soon  as  the  portion  of  the 
railway  and  works  thereof  that  was  situated  in 
the  plaintifis'  parish  was  completed  and  opened 
for  traffic,  and  had  thereby  become  rateable  pro- 
perty, and  gave  judgment  m  favour  of  the  defen- 
dants accordingly.  Martin,  B.,  holding,  on  the 
contrary,  in  favour  of  the  plaintiffs,  that  the  case 
in  the  Queen's  Bench  was  directly  in  point,  and 
governed  the  present  case.  (See  report  of  the 
C€ise  below,  ante,  p.  476 ;  L.  Rep.  7  Ex.  248 ;  41 
L.  J.  168,  Ex. ;  IbidL  123  M.C.  The  plaintiffs  there- 
upon  brought  error  to  tliis  court. 

The  plaintiff's'  points  for  argument :  First,  that 
the  defendants  are  not  liable  to  be  rated  by  the 
plaintifis  in  respect  of  any  portion  of  their  railway 
or  the  works  thereof  until  the  completion  of  their 
whole  line  of  railway  and  the  works  thereof,  which, 
by  the  East  London  Railway  Act  1865,  they  are 
authorised  to  construct,  and  to  be  called  "  The 
East  London  Railway ; "  secondly,  that  the 
defendants  are  not  liable  to  be  rated  by  the 
plaintifis  in  respect  of  the  completed  portion  of  rail- 
way (No.  1)  not  mentioned  in  the  special  case  until, 
at  least,  the  completion,  in  accordance  with  the  said 
East  London  Railway  Act,  of  the-  whole  of  the  said 
railway  No.  1  and  the  works  thereof;  thirdly.  That 
the  London,  Brighton,  and  South  Coast  Railway 
Company  could  not  legally  claim  to  be  rated,  nor 
had  the  plaintiffs  any  legal  right,  nor  are  they 
bound  to  rate  the  said  London,  Brighton,  and 
South  Coast  Railway  Company  in  respect  of  that 
portion  of  the  rjiilway  No.  1,  of  which  the  said 
company  took  the  management  and  working ;  and 
that,  at  all  events,  the  plaintiffs  not  having 
collected  the  rate  made,  are  entitled  to  have 
recourse  to  the  defendants ;  fourthly.  That  for  the 
foregoing  reasons  the  defendants  are  liable  and 
bound  to  make  good  to  the  plaintiffs,  as  provided 
by  sect.  128  of  the  said  Act,  the  deficieilcy  in  the 
assessment  of  rates  referred  to  in  the  special  case. 

The  defendants'  points  for  argument:  First, 
that  as  the  defendants  have  completed  the  rail- 
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way  and  stations  in  St.  Mary,  Botherhithe,  such 
railway  and  stations  are  liable  to  be  assessed  at 
their  true  rateable  value,  and  that  the  East  London 
Railway  Company  are  therefore  not  liable  to  make 
good  the  deficiency  in  the  rates  under  sect.  128  of 
the  East  London  Railway  Act  1865;  secondly, 
that  as  the  plaintiffs,  after  the  completion  of  the 
railway  and  stations  in  the  said  parish,  in  &ct 
assessed  the  London,  Brighton,  and  South  Coast 
Railway  Company  in  respect  of  such  railway  and 
stations  as  the  occupiers  thereof,  such  railway  and 
stations  were  "  completed  and  assessed  "  within  the 
meaning  of  the  said  section;  and  that  the  said 
East  London  Bailway  Company  are  not,  therefore, 
liable  to  make  good  the  deficiency  in  the  rates 
under  that  section;  thirdly,  that  under  the 
circumstances  mentioned  in  the  special  case,  the 
defendants  are  not  now  liable  to  make  good  the 
deficiency  in  the  rates,  but  that  the  London, 
Briehton,  and  South  Coast  Bailway  Company 
ought  to  be  rated  and  assessed  in  the  ordinary 
way  in  respect  of  the  said  railway  and  stations 
as  the  beneficial  occupiers  thereof. 

Prentice,  Q.C.  (with  him  was  Morgan  Howard) 
argued  for  the  appellants,  the  plaintiffs. 

Sir  /.  B.  Karslake,  Q.C.  (with  him  was  Poland) 
argued  for  the  respondents,  the  defendants. 

Prentice,  Q.C.  replied. 

The  same  arguments  were  urged  on  both  sides 
as  in  the  court  below,  and  the  same  cases  were 
cited,  namely : 

Reg.  y.  Tm  Metropolitan  District  Railway  Company, 

L.  Rep.  6  Q.B.  608 ;  40  L.  J.  113,  M.C. ; 
Wheeler  and  others  v.  The  Metropolitan  Board  of 
Works,  29  L.  T.  Eep.  N.  S.  848;  38  L.  J.  165,  Ex; 
L.  Bep.  4£x.  303; 
lite  Metropolitan  Board  of  Works  v.  West  Ham,  L. 

Bep.  6  Q.B.  193 ;  23  L.  T.  Bep.  N.  S.  490 ; 
Rm.  v.  The  Metropolitan  Board  of  Works,  19  L.  T. 
Bep.  N.  S.  348 ;  L.  Bep.  4  Q.B.  15 ;  38  L.  J.  24,  M.C. 
The  Mayor,^c.,  of  London  ▼.  8t.  Andrew*s,  Holhom, 
16  L.  T.  Bep.  N.  S.  665;    L.  Bep.  2  C.P.  574;  36 
L.  J.  292.  C.P. 

The  Court,  after  consulting  together  for  some 
time  at  the  conclusion  of  tne  argument,  were 
divided  in  opinion,  and  delivered  separate  judg- 
ments, 801-iatim,  as  follows : 

Brett,  J. — After  the  best  consideration  that  I 
have  been  able  to  give  to  this  case,  I  have  come  to 
the  conclusion  that  the  judgment  of  the  majority 
of  the  court  below  ought  to  be  reversed.  The  ques- 
tion for  our  consideration  is  whether  the  liability 
of  the  defendants'  company,  under  their  Act  of 
Parliament,  the  East  Lonaon  Bailway  Act  1865 
(28  &  29  Vict.  c.  li),  s.  128,  has  ceased,  and,  if  not, 
when  it  is  to  cease.  Now,  the  answer  to  these 
questions  depends  upon  the  construction  to  be 
given  to  sect.  128,  and  whether  or  not  the  words 
"  in  the  parish"  are  to  be  read  in  as  if  they  had 
been  originally  inserted  in  that  section  afler  the 
words  "until  the  railway  or  the  roads  thereof;" 
and  1  am  of  opinion  that,  &s  the  Legislature  has 
not  thought  proper  to  insert  those  words  in  the 
section  in  question,  they  should  not  to  be  so  read 
in.  True  it  is  that  cases  might  exist  in  which 
we  might,  of  necessity  almost,  be  compelled 
to  construe  an  enactment  similar  to  the  present 
one  as  though,  by  implication,  it  containea  these 
words ;  but  such  a  construction  should,  I  think, 
only  Ije  put  upon  a  statute  when  the  court  feels 
itself  dnven  to  the  conclusion  that  it  was  the  real 
intention  of  the  Legislature  that  aucYi  Oh  coivs\.T\ic- 
tion  should  he  put  upon  the  worda  \xaed.    'E^A^OtnA 
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have  been  given  by  the  learned  oonnsel  on  both 
sides ;  on  the  one  hand,  why  the  words  in  question 
here  should  be  token  to  be  inserted,  and  on  the 
other  hand  why  they  should  not.  The  learned 
counsel  for  the  defendimto  (the  respondents)  con- 
tended that,  as  soon  as  any  portion  of  the  line  of 
railwajr  was  completed,  ana  anything  put  upon  the 
land  liable  to  be  rated,  then  such  portion  of  ih» 
railway  shoidd  be  treated  in  the  some  way  as  any 
other  property  liable  to  be  assessed,  and  that 
it  should  be  taken  in  snbstitation  for  the 
land,  whether  having  buildings  thereon  or  not» 
which  the  company  had  appropriated  for  the  pur* 
poses  of  the  luilway,  and  that  thereupon  the 
special  liability  of  the  company  under  sect.  128, 
snould  at  once  cease.  Then,  again,  upon  the  other 
side,  it  was  urged  by  the  learned  counsel  for  the 
parochial  authorities  that,  until  the  whole  ol  the 
contemplated  line  of  railway  has  been  completed 
and  opened  for  traffic,  the  full  value  of  the  land  to 
be  used  as  a  railway  is  not  and  cannot  be  com- 
pletely developed.  Now  both  these  reasons  seem 
to  me  to  be  pretty  equally  balanced,  and  to  afford 
a  reasonable  argument  on  the  one  hand  in  favour 
of  the  defendants  (the  respondents),  and  for  holding 
that  the  words  in  question  should  be  taken 
as  inserted  in  the  section,  and,  on  the  other,  for 
our  adopting  the  view  urged  by  the  appellaiite 
(the  plaintiffs)  that  the  company's  liability,  under 
sect.  128,  is  to  continue  until  the  whole  line  of 
railway  is  completed.  I  am,  however,  of  opinion  thai 
the  construction  contended  for  by  the  i^peUants  is 
the  right  one,  and  that  these  words  must  not 
be  read  in  as  though  they  had  been  originally 
inserted  in  the  section,  and  the  equal  balance 
between  the  two  opposing  views  is,  I  think,  an 
additional  reason  for  coming  to  that  conclusion. 
The  argument  in  favocu*  of  the  view  contended  for 
by  the  appellants  is  confirmed,  I  think,  by  a  refer- 
ence to  the  interpretation  clauses  in  the  Lands 
Clauses  Consolidation  Act  1845  (8  &  9  Yict  c  18), 
and  the  Bailway  Clauses  Consolidation  Act  184^ 
(8  &  9  Vict,  c  20).  By  sect.  133  of  the  first-named 
Act  the  promoters  or  any  undertaking  under  the 
Act  are  to  make  good  the  deficiency  in  the  assessment 
for  poor's  rate,  by  reason  of  lands  having  been 
token  by  them  under  the  Act,  "  until  the  works 
shall  be  completed  and  assessed  to  such  poor's  rate," 
and  by  the  mterpretotion  clause  (sect.  2)  the  ex- 
pression "  the  works  "  is  to  mean  **  the  works  of 
whatever  nature  which  shall  by  the  special  Act  be 
authorised  to  be  constructed ; "  and  in  the  latter 
of  the  above  mentioned  Acts,  by  the  interpretation 
clause  the  expression  "  the  railway  "  shall  mean 
"  the  railway  and  works  by  the  special  Act  men- 
tioned to  be  constructed.  Now,  I  see  nothing 
inconsistent  in  our  reading  the  section  in  the  present 
Act  in  conformity  with  the  interpretation  clauses 
in  the  two  Acts  to  which  I  have  just  referred.  I 
think,  therefore,  that  the  completion  of  "  the  rail- 
way or  the  works  thereof "  alluded  to  in  sect.  128 
means  the  substantial  completion  ^  of  the  tekoU 
undertaking,  and  that  the  liability  of  the  defendants 
will  not  cease  until  the  whole  line  of  railway  is 
suhstantiaUy  completed  as  a  railvray,  and  that  it  is 
not  meant  that  this  liability  is  to  continue  for  ever, 
if  it  should  happen  that  a  mere  spar  or  a  triiBinff 
strip  or  loop  oi  the  line  should  be  left  unfinished 
at  the  expiration  of  the  limited  five  years,  as  Sir 
J.  Karslake  has  argued  would  be  the  effect 
\i  \i\y^  cQn^tmction  of  the  section  contended  Ibr  hjf 
xhi'^  w^'^^^axuXa  ^^t^  \a\a  ^ds3(^tAdL     When  sues 
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substantial  completion  is  effected,  the  liability  of 
the  defendants,  under  this  section,  will  cease,  but 
not  until  then.  I  think  that  the  decision  of  the 
mjuority  of  the  Court  of  Exchequer  was  wrong, 
and  should  be  reversed,  and  that  we  should  in  this 
case  agree  with  the  decision  of  the  Court  of  Queen's 
Bench  in  Beg,  v.  The  MetropoUtcm  District  BaU- 
way  Company* 

Lush,  J. — After  having  paid  every  attention  to 
the  arguments  which  have  been  addressed  to  the 
court  on  behalf  of  the  defendants,  I  adhere  to  the 
opinion  which  I  expressed  and  the  decision  which 
I  came  to  in  the  case  of  Beg,  v.  The  Metropolitan 
District  Bailway  Company,  in  the  Queen's  Bench, 
and  which  is  relied  on  by  the  learned  counsel  for 
the  appellants  in  the  present  case.    The  practice 
in  such  matters  is  for  estimates  of  the  value  of  the 
land  required  for  the  purposes  of  the  line,  and  of 
the  probable  or  expected  profits  or  earnings  of  the 
line  when  completed,  to  be  laid  before  the  Parlia- 
mentary committee  which  has  under  its  considera- 
tion the  particular  railway  Bill  which  it  is  proposed 
to  pass  ;  and  the  object  of  the  Legislature  in 
enacting,  as  it  has  done,  in  sect.  128  in  the  present 
Act,  is  that  the  parishes  through  which  the  in- 
tended line  is  to  pass  shall  not,  in  conseauence  of 
such   land  being  taken  for  the  purposes  or  the  rail- 
way, be  losers  while  the  line  is  in  course  of  con- 
struction, and  until  it  is  completed,  and  the  parish 
be  enabled  to  have  the  benefit  of  the  full  rate- 
able value  of  the  completed  line.    The  words  of 
the  section  in  question    (sect.  128   of   the  East 
London    Bailway    Act    1865)    are    as    follows : 
(His    Lordship     read     the     section).      Now    I 
think    that    tne    expression    "the    railway    or 
the  works  thereof  "  in  that  section,  does  not  mean 
the  portion  of  the  railway  which  runs  through  any 
particular    parish,  but  that  it    means  tlie  to}u)le 
undertaking,  the  entire  scheme  of  railway  com- 
munication authorised  by  the  Act.    That,  to  my 
mind,  is  the  natural  and  true  meaning  and  con- 
struction of  sect.  128.    There  are  other  clauses  in 
the  Act,  too,  which,  I  think,  confirm  this  view.     It 
appears  from  the  Act  that  other  parishes  in  the 
district  have  obtained  the  insertion  in  the  Act  of 
clauses  or  provisions  s{)ecially  guarding  and  pro- 
tecting their  interests  in  this  respect.    Ttus,  by 
sect.    75,   the    rights,    powers,    authorities,    and 
privileges   of    the   vestry  of   the  parish  of    St. 
Matthew,  Bethnal  Green,  are  expressly  saved  and 

Erotected.  So  with  respect  to  the  parish  of  St. 
leonards,  Shoreditch,  by  sect.  77  the  railway  com- 
pany, from  the  time  of  their  taking  any  lands,  &c., 
m  that  parish  for  the  purposes  of  the  railway, 
until  the  said  railway  shall  be  assessed  and  rated 
to  Buch  rates,  are  to  he  assessed  and  rated  for  such 
lands,  &c.,  in  the  same  amount  as  such  lands  were 
rated  prior  to  the  Act,  and  are  to  make  good  to 
and  in  aid  of  such  parish  all  such  rates  as  aforesaid. 
And  by  sect.  109  the  company  taking  lands,  &c., 
in  the  Whitechapel  district,  are  to  be  liable  to 
make  good  the  deficiency  in  the  rates  "  until  any 
works  to  be  constructed  under  the  Act  in  that 
district  are  so  far  completed  as  to  be  assessed  or 
liable  to  be  assessed  to  an  amount  equal  to  or 
greater  than  the  aggregate  amount  of  the  gross 
rateable  value  of  the  same  lands,  &c.,  for  the  twelve 
months  preceding  the  passing  of  the  Act."  Now 
this  109th  section  seems  more  favourable  to 
that  parish  than  sect.  128  is  to  the  parish  in 
question.  I  agree  that  if  sect.  128  stood  alone 
it   might  be  capable   of    the   construction   put 


upon  it  by  Sir  John  Karslake,  but  upon  re- 
viewing the  Act  as  a  whole,  there  can  be  no 
doubt  that  the  intention  of  the  Legislature  was  to 
'save  the  parishes  from  loss,  and  therefore  I  think 
that  that  construction  of  the  section  is  to  be  adopted 
which  best  carries  out  that  intention.  The  judg- 
ment of  the  court  below,  should,  in  my  opinion,  be 
reversed. 

Mellor,  J. — I  am  of  opinion  that  the  judgment 
of  the  majority  of  the  court  below  ought  to  bo 
aflfirmed.     The  railway  companjr  is  to  be  rated 
according  to  its  earnings.     It  is  now  capable  of 
being  worked,  and  is  in  &ct  at  this  moment  worked 
as  a  railway  in  the  parish.     I  have  always  under- 
stood the  rule  as  to  rating  such  property  to  be, 
that  if  a  railway  in  any  parish  is  capable  of  being 
worked,  and  is  worked,  it  becomes  liable  at  law  to 
be  assessed  to  the  poor's  rate  of  the  parish  in  which 
it  lies.    Sect.  128,  I  think,  aJGPords  abundant  reason 
for  the  decision  of  the  court  below.  By  that  section 
the  inhabitants  of  the  parish  have  obtained  that 
which  the  Legislature  had  in  contemplation  in 
passing  it,  and  as  soon  as  the  parish  can  be  indem- 
nified against  loss  by  the  rating  of  the  railway,  the 
company  becomes  assessable  to  the  rate  in  the 
usual  way,  and  this  special  liabiUty  under  sect.  128 
ceases.     I  confess  that  I  draw  a  conclusion  from 
the  several  clauses  referred  to  by  my  brother  Lush 
somewhat  different  from  that  at  which  he  has 
arrived.    The  object,  as  it  seems  to  me,  of  sect.  128 
was  simply  to  make  good  any  deficiency  there 
might  appear  to  be  in  the  rates  of  the  several 
parishes  tnrough  which  the  line  of  railway  passed, 
whilst  the  land  in  such  parishes  respectively  was 
not  of  any  assessable  value ;  but  surely  as  soon  as 
the  line  of  railway  in  any  p  rticular  parish  is  com- 
pleted and  in  working  oraer,  and  is  actually,  as  in 
this  case,  worked  and  profits  are  being  earned,  and 
it  is  capable  of  being  assessed,  there  is  no  wrong  or 
ii\justice  done  in  rating  it  in  tbe  usual  and  ordinary 
manner.     It  seems  to  me  that  if  the  judgment  of 
the  Court  of  Queen's  Bench  in  Beg.  v.  The  Metro- 
politan  District  Bailway  Company  be  correct,  the 
several  provisions  in  the  clauses  referred  to  by  my 
brother  Lush    are  quite  unnecessary;  and   they 
rather,  I  think,  detract  from  the  force  of  the  judg- 
ment in  that  case.    There  is  now  in  this  parish  a 
"  railway  "  or  a  part  of  a  railway,  and  "  the  works 
thereof,     liable,  in  my  opinion,  to  be    assessed. 
The  judgment  of  the  majority  of  the  court  below 
was  right,  and  ou^ht  to  be  afiirmed. 

Keating  J. — When  I  consider  the  variety  of  the 
opinions  which  have  been  expressed  upon  the 
construction  of  this  section,  I  cannot  but  feel  some 
diffidence  in  the  matter,  yet  I  confess  that  I  see 
no  reason  to  change  or  depart  from  the  opinion 
which  I  expressed  in  the  case  in  the  Queen's 
Bench  (Beg,  v.  Tfie  Metropolitan  District  Bailway 
Company)  which  has  been  so  much  discussed 
before  us  to-day.  The  words  of  the  section  which 
we  have  to  consider  in  the  present  case  are  not 
more  obscure  than  those  of  the  section  which  were 
discussed  in  that  case.  The  object  of  the  Act  of 
Parliament  now  before  us  is  clear ;  namely,  to  effect  a 
communication  or  connection  between  the  lines  of 
railway  on  the  two  sides  (the  north  and  the  south) 
of  the  river  Thames  by  means  of  the  Thames 
Tunnel.  Now  this  object  would  not  be  effected  by 
making  and  working  a  fragment  of  a  line  of  mil- 
way  only,  but  by  the  carrying  to  completion  the 
whole  scheme.  Of  necessity,  an  injury  is  at  first  in- 
flicted U^n.  Qk  '^^8S\s\i  V]  ^Xi"^  ^iWiS^T\iSXXS!k%^  ^^*«»R.<^ 
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railway  through  it,  in  that,  by  the  appropriation 
of  rateable  land  (and  it  may  be  land  with  baildin^s 
on  it)  to  the  purposes  of  the  line,  the  value  of  the 
rateable  property  in  the  parish  is  for  the  time 
diminished.  It  is  only  a  reasonable  proposition, 
therefore,  and  it  is  the  meaning  of  the  Legislature, 
that  the  railway  company,  who  take  the  land  for 
their  own  purposes,  should  make  good  the  de- 
ficiency thus  caused  in  the  rates,  and  they 
should  not,  I  think,  escape  from  that  statu- 
tory liability  until  the  making  of  the  railway, 
as  ni tended  by  the  Legislature,  is  completed.  The 
section  in  question  here  imposes  that  liability  upon 
the  respondents,  and  the  question  is,  up  to  wnat 
time  and  how  long,  are  they  to  be  bound  to  make 
good  the  deficiency  so  caused  in  |the  poor's  rate 
assessment  ?  I  think  the  answer  to  that  question, 
founded  upon  a  reasonable  construction  of  the 
statute,  is  that  they  shall  be  liable  until  they  have 
done  that  which  they  undertook  to  do,  and  have 
provided,  not  a  fragment  of  a  railway  merely  but, 
the  whole  line  of  railway  contemplated  and  autho- 
rised by  their  Act  of  Parliament.  That  seems  to 
me  to  be  a  reasonable  view  of  the  matter  on  which 
the  Legislature  has,  in  mv  opinion,  expressed  its 
meaning  very  clearly  ;  ana  I  think  that  a  contrary 
view  can  only  be  entertained  by  doing  violence  to 
the  language  of  the  Act  of  Parliament.  The 
words  are,  "  until  the  railway  or  the  works 
thereof  are  completed,"  &c.  N(.w,  what  did  the 
Legislature  mean  by  those  words  ?  It  has  been 
suggested,  and  I  own  somewhat  ingeniously,  on 
the  part  of  the  defendants,  that  they  meant  to 
impose  this  burden  upon  the  railway  company  only 
until  the  portion  of  the  line  of  railway  in  the  par- 
ticuUir  parish  was  completed,  but  if  they  had  so 
meant,  why  did  they  not  in  terms  expressly  say 
so  ?  The  section  speaks  of  the  comph'iion  of  the 
railway  ;  it  must  Ix)  completed  before  it  can  be  as- 
sessed. The  word  "  railway  "  there  means  the  entire 
scheme  of  railways  authorised  by  the  Act,  and  the 
completion  referred  to  means  the  completion  of 
that  whole  scheme.  Although  the  interpretation 
clause  in  this  Act  may  not  be  quite  so  clear  as 
that  in  the  case  of  Reg.  v.  Tlte  Metropolitan  Dis- 
trict Railway  Company,  I  see  nothing  in  it  which 
opposes  the  conclusion  at  which  I  have  arrived. 
Suppose  the  section  had  said  "until  the  wMe  of 
the  railway  mentioned  in  the  Act  were  completed," 
<tc.,  there  could  then  have  been  no  possible  doubt. 
Then  why  should  not  the  section  bd,  as  it  ought  I 
think  to  he,  so  read  ?  It  w^ould  be  more  in  harmony 
with  the  rest  of  the  Act,  and  more  in  accordance 
with  the  intention  of  the  Legislature  so  to  read  it. 
I  speak  with  much  diffidence,  but  I  confess  I  think 
that  the  view  entertained  to  the  contrary,  is  more 
ingenious  than  sound.  I  am  of  opinion  that  the 
judgment  of  the  Court  of  Queen's  Bench  in  Reg.  v. 
The  Metropolitan  District  Railway  Company  was 
right,  and  that  that  of  the  majority  of  the  Court 
ot  Exchecjuer  in  the  present  case  was  wrong,  and 
should  therefore  be  reversed. 

Blackbukx,  J. — I  think  that  the  judgment  of 
the  Court  of  Exchequer  in  this  case  is  wrong 
in  the  sense  that  it  did  not  follow  the  decision  of 
the  Court  of  Queen's  Bench  in  Reg.  v.  the  Metro- 
politan District  Railway  Company ,  and  then  come 
up  here  to  be  reversed.  But  the  case  is  now  before 
us  ;  and  sitting  here  as  a  court  of  error,  we  are  not 
bound  to  take  either  case  as  binding  upon  us.  I 
think  that  the  decision  of  tVie  Court  o?  (^\xee;iC^ 
Bench  in  that  case  was  wrong,  and  \ibati  t\i^  yoi^iL^' 
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ment  of  the  majority  of  the  Court  of  Exchequer, 
though  wronff  in  the  sense  which  I  have  men- 
tioned, was  otherwise  right,  and  should  be  affirmed. 
The  Lands  Clanses  Consolidation  Act  1&45  (8  A  9 
Vict.  c.  18)  contains  a  clause  yery  similar  to  sect 
128  here.     That  Act  (by  sect.  133)  enacts  that 
the  promoters    of    the  nndertakinj^,  on   becom- 
ing possessed  under  the  Act  of  lands  charged  with 
land  tax  or  liable  to  be  assessed  to  the  poor*s  Tate, 
shall  be  liable  to  make  good  the  deficiency  in  the 
said  assessments  "until  the  vforka  shall  be  com- 
pleted and  assessed,"  Ac.,  and  the  word  "  icori:!** 
there,  to   which  some  of   my    learned  brethren 
attach  importance,  are  ezplaiiied  in  the  interpre- 
tation clause  (sect.  12)  to  xnean   "  the  works  of 
whatever  nature  which  shall  by  the  special  Act  be 
authorised  to  be  executed.*'     So  again    in   the 
Railway    Clauses     Consolidation     Act    1846    (8 
Vict.  c.  20),  the  inteipretation  clause  says  thj^ 
*'  the  expression  the  railway  shall  mean  the  rai^ 
way  and  works  by  the  special  Act  aathorised  to  be 
constructed."    These  several  enactments  should  be 
construed  upon  similar  principles.     Poor  rates  are 
assessed  ana  the  occupiers  are  rated  according  to 
the  yearly  value  of  the  land — ^that  is  to  say,  ac- 
cording to  the  amount  of  rent  which  it  will  let  at 
firom  year  to  year.    Now  when  a  railway  company 
under  the  provisions  of  this  Act   of   Parliament 
appropriates    land    for    the    purpose     of    cod- 
structing    a    line    of    railway    upon     it,    there 
ceases    for    a    time    to     be     a     beneficial    oc- 
cupation   of    such    land,    and    the    manifest  in- 
tention   of   the   Legislature    in    sect.    128,    and 
other  similar  enactments,  is  that  in  such  cases 
the  inhabitants  of  the  parish  through  which  the 
line  of  railway  runs,  shall  be  compensated  for,  (h* 
indenmified  against,  loss  by  reason  of  the  land  so 
appropriaced  by  the  railway  company  remaining 
for  a  time  unprofitable   and  incapable  of  assess- 
ment.   The  interpretation  clause  is  not,  1  think, 
of  importance.    1  think  that  sect.  128  here,  where 
it  says,  "  until  the  railway  or  the  works  thereof 
are  completed,"  means,  until  that  portion  of  the 
rail  or  works  which  lay  within  a  particular  parish 
is  completed,  and  does  not  mean  until  the  com- 
pletion of  the  whole  line  of  railway  and  works 
authorised  by  the  Act.  When  such  a  portion  is  com- 
pleted, the  railway  so  &r,  is  in  working  order  and  fit 
to  be  opened  for  purposes  of  traffic,  and  is  therefore 
capable  of  being  assessed;  the  inhabitants  then, 
will,  to  the  extent  of  the  portion  of  the  railway 
completed,  be  re-imbursed,  and  the  liability  of  the 
company  under  this  section  ceases  pro  taiUo,  and  the 
land  in  which  this  portion  of  .railway  has  been 
made,  is  then  liable  to  be  rated  in  the  ordinary 
and  usual  manner.    The  words  "  liable  to  be  as- 
sessed *'  are  mere  surplusage,  for  as  soon  as  there  is 
a  valuable  occupation  the  land  must,  on  the  request 
of  any  ratepayer,  be  assessed.    If  the  construction 
contended    for    by  the  learned  counsel    for  the 
appellants  should  be  held  to  be  correct,  and  the 
expressions  in  sect.  128  should  be  held  to  mean 
"  until  the  entire  scheme  of  railway  communica- 
tion authorised  by  the  Act  be  completed,'*  then  the 
railway  might  continue  liable  to  this  burden  for 
ever  unless  the  whole  of  the  works   included  in 
that  scheme  were  completed  within  the  five  years 
limited  by  the  131  st  section,  and  if  ever  so  small 
a  portion  of  the  line  should  remain  unfinished  at 
the  expiration  of  that  period,  the  oneratioii  of  the 
YI^^  ^«/c\,\q;ys.  mvgjht  continue  to  exist  indefimfedy. 
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before  said,  mach  bearing  on  the  construction  of 
sect.  128,  but  at  any  rate  it  is  not  antagonistic  to 
the  construction  which  I  have  put  upon  this  latter 
section ;  and»  indeed,  so  far  as  it  goes,  it  is  rather 
in  favour  of  it,  for  the  word  "  railways "  may,  I 
think,  under  that  clause  (sect.  4)  be  taken  to  moan 
any  part  of  the  railways  authorised  by  the  Act. 
I  think,  therefore,  for  the  above  reasons,  that  the 
judgment  of  the  majority  of  the  court  below  was 
right,  and  should  be  affirmed. 

Byles,  J. — Having  been  absent  during  a  con- 
siderable portion  of  the  argument,  I  think  I  ought 
to  give  no  opinion  on  the  matter. 

WiLLEs,  J. — This  is  no  doubt  a  question  of  much 
nicety,  but  we  have  to  construe  tne  words  as  they 
appear  before  us  in  the  section.     Now  I  appre- 
hend it  to  be  a  cleai  and  well  established  rule  of 
grammatical  constru6:ion  and  of  reasoning,  that  an 
mdefinite  and  generil  expression  is  to  be  taken 
to  have  a  universal  application.      Therefore  the 
"words  "  railway  and  works  thereof,"  ought  prima 
facie  to  be  taken  to  mean  the  lohole  "  railway,     and 
the  tohole  "  works  thereof,"  authorised  by  the  Act. 
We  may  well  suppose,  in  the  first  place,  that  the 
word  "  railway  "  here  used  was  intended  to  bear, 
and  have  put  upon  it,  its  ordinary  meaning.    No 
doubt  there  occur  instances  in  the  statute  where  it 
must  be  taken  to  mean  not  the  whole  but  a  portion 
only  of  the  contemplated  works ;  but  it  will  oe  seen 
that  in  these  instances  the  context  necessitates  that 
the  moaning  should  be  so  restricted.     I  look  there- 
fore to  see  if  there  is  anything  in  the  statute  or  the 
context  in  the  present  case,  which  renders  it  neces- 
sary to  cut  down  the  general  word  "  railway  "  to 
mean  a  portion  or  fragment  of  the  railway,  and 
which  obliges  us  to  read  in  to  the  section  the  words 
"  in  th^  pansh"  as  it  has  been  suggested  we  ought 
to  do.     I  confess  I  fail  to  see  anything  of  the  sort. 
I  attach  no  importance  to  the  interpretation  clause 
(sect.  4),  but  I  do  to  sect.  22,  which  last  named 
section  shows,  I  think,  that  the  company  are  bound 
to  complete  the  whole  of  the  works  in  the  several 
parishes  therein  specified.    Reading  sects.  22  and 
128  together,  I  think  the  plain  and  fair  construction 
of  them  is  that  the  whole  and  entire  scheme  of 
railways  authorised  by  the  Act  must  be  completed 
before  the  liability  of  the  com'iany  to  make  good 
the  deficiency  in  the  rates  can  cease.    (His  Lord- 
ship read  sect.  128  and  proceeded.)  Now  if  the  com- 
pany take  the  land  and  do  not  make  or  complete 
the  whole  line  of  railway  upon  it,  the^  have  still 
rendered    themselves  liable  to  the    liability  and 
burden  imposed  by  sect.  128.    When  the  Bill  is 
before  Parliament,   witnesses  are  called  by  the 
promoters    to  state    the    advantages    which   are 
expected  to  be   derived  by  the  public  from  the 
construction    of    the    line ;     and    it    must    be 
assumed    that    it   was    intended    by  the    Legis- 
lature   that    the    railway    should   he   completed, 
and  that  the  company  should  be  liable  to  make 
good  the  deficiency  for  an  indefinite  time  if  it  took 
land  for  the  purpose  of  the  railway,  but  did  not 
construct  it.    It  has  been  suggested  that  it  is  un- 
just to  oblige  the  company  to  make  compensation 
to  the  parish  for  the  depreciation  in  value  of  its 
rated  property,  but  I  confess  that  I  see  no  hard- 
ship or  injustice  in  such  a  proceeding  at  all,  and  it 
strikes  me  as  being  nothing  but  just  that  the 
parish  should  be  compensated   for  the    burden 
which  the  diminishing  tne  rateable  property  in  the 
parish,  and  the  oonseauent  increase  in  the  amount 
of  the  rates  assesseo,  has  cast  upon  it.     I  am 


content  to  abide  by  the  words  which  the  Legisla- 
ture has  used,  without  adding  to  or  subtracting 
from  them.  It  may,  as  Martin,  B.,  said,  in  the 
case  of  a  very  long  line  of  railway,  be  unreason- 
able; nevertheless  we  must  follow  the  words  of  the 
stattte.  The  Legislature  has  said  that  the  whole 
system  of  railways  must  be  completed  before  the 
company's  liability  can  cease,  and  no  question  of 
inconvenience  can  be  taken  into  account.  Here, 
however,  as  a  matter  of  fact,  we  are  dealing  with 
a  short  line.  I  think  that  the  decision  of  the 
Court  of  Queen's  Bench  in  Beg.  v.  The  Metropolitan 
District  Railway  Company  was  right;  and  that 
the  judgment  of  the  majonty  of  the  Court  of  Ex- 
chequer in  the  present  case  was  wrong,  and  ought 
to  be  reversed. 

Judgment  reversed. 

Attorneys  for  the  appellants  (plaintiffs),  Hanks, 
Willm^it,  and  Stokes,  101,  High-street,  Southwark, 
S.E. 

Attorneys  for  the  respondents  (defendants), 
Wilson,  iri stows,  and  varpmael,  1,  Copthall- 
buildings,  E.C.,  and  22,  Parliament-street,  West- 
minster, S.W. 

COUBT  OF  APF2SAL   IN  CEAHCEBT. 

Reported  by  £.  Stewart  Boche  and  H.  Psat,  Esqrs., 
BarriBten-at-Law. 


Nov.  4  and  5, 1872. 
(Before  the  Lords  Justices.) 

Clowes  v,  Thb  SiAFFORDSHiaE  Pottebtes  Water- 
works Company. 

Public  company — Abuse  of  parliamentary  powers — 
Consequential  damage — jR^medy — Compensatimi 
— Injwnetion — Waterworks  Clauses  Act  1847,  s.  6. 

The  special  Act  of  a  Waterworks  Company,  with 
which  was  incorporaied  the  Waterworks  Clauses 
Act  1847,  empowered  tliem  t-o  take  the  waters  of 
certain  springs  which  fleived  into  a  river  on  the 
banks  of  whieh  certain  dyeing  works  and  miUs 
were  situate,  but  restricted  the  quantity  of  waier 
to  be  taken  tiU  the  company  should  have  made  a 
compensation  reservoir.  And  the  Act  contained 
an  express  reservation  of  the  rights  of  the  owners 
and  occupiers  of  any  lands,  m,iUs,  atid  works  to 
the  use  of  the  waiers  of  the  springs  or  river,  except 
80  far  CM  provided  by  the  Act.  The  compamy  con- 
structed a  compensation  resenwir,  which  wa^  re- 
cognised as  sufficient  by  a  subsequent  Act  giving 
them  further  powers.  Tlie  owners  of  the  dyeing 
works,  finding  that  the  effect  of  the  reservoir  was  to 
render  the  waier  as  it  flowed  out  of  it  into  the 
river  turbid  and  muddy,  and  unfit  for  the  pur- 
poses  of  tJie  dyeing  works,  filed  a  bill  against  the 
company  to  restrain  them  from  permitting  tlie 
water  of  tlie  river  to  remain  in  its  turbid  and 
muddy  condition: 

Held  {reversing  the  decision  of  Malins,  V.C.),  that 
their  Act  gave  tlie  company  no  power  to  foul  the 
water  of  the  river,  and  that,  as  the  injury  com- 
plained of  was  not  one  which  their  Act  authorised 
them  to  comynit,  the  plaintiff's  remedy  was  not 
under  the  compensation  clauses  of  the  Waterworks 
Act  1847,  but  that  the  plaintiff  was  entitled  to  an 
injunction  restraining  the  company  from  so  storing 
or  discharging  the  water  of  the  reservoir  as  to  foul 
the  water  of  the  river  to  the  injury  of  the  plaintif. 

This  was  an  appeal  from  a  decision  of  Malins,  Y.C. 
The  Staffonishire  Potteries  Waterworks  Gqcel- 

pany  was  moox^toXj^  Vrj  ^ai  ks:X»  ^  ^^ia^^«^as2^J^*^ 
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passed  in  1847  (10  &  11  Vict.  c.  114),  for  the 
purpose  of  supplying  with  water  the  town  of  New- 
castle-under-Lyme,  and  several  townships  and 
places  adjoining  thereto.  This  Act  empowered 
the  company  to  construct  waterworks,  and  to  take 
and  use  for  the  purposes  of  their  undertaking  the 
waters  of  certain  springs  and  streams  spiecified  in 
the  Act,  the  32nd  section  of  which  recited  that  the 
water  flowing  or  issuing  from  the  springs  and 
streams  thereinbefore  mentioned,  and  which  was 
thereby  authorised  to  be  taken  and  diverted  for 
the  purposes  of  the  Act,  or  some  of  it  then  flowed 
into  the  river  Churnet,  and  was  then  employed  in 
driving,  or  assisting  to  drive,  the  macninery  of 
certain  mills  situate  on  the  river  Churnet,  and 
provided  that  in  lieu  of  the  water  which  should 
or  might  be  abstracted  for  the  purposes  of  the 
undertaking,  the  company  should  and  were  thereby 
empowered  and  required  to  construct,  and  should 
for  ever  ailer  uphold  and  maintain,  in  a  certain 
place  called  the  Deep  Hays  Valley,  a  compensa- 
tion reservoir  of  sufficient  dimensions  and  extent 
to  contain  twenty  millions  of  cubic  feet  of  water 
at  the  least,  with  sufficient  embankments,  waste 
weirs,  water  courses,  discharge  pipes,  gauges  and 
other  works,  for  the  purpose  of  retaining  flood 
waters  and  other  waters,  and  for  discharging  the 
same  sq  and  in  such  manner  as  that  the  supply  of 
water  in  the  river  would  be  increased^nd  rendered 
more  uniform. 

This  Act  was  repealed  by  an  Act  passed  in  1853 
(16  &  17  Vict.  c.  198),  whereby  the  company  were 
re-incorporated  with  enlarged  powers. 

The  4th  section  of  the  Act  of  1853  provided  that 
the  clauses  contained  in  the  Waterworks  Clauses 
Act  1847  (10  &  11  Vict.  c.  15)  with  respect  to  the 
supply  of  water  to  be  furnished  by  the  undertakers 
should  be  incorporated  with  and  form  jrnrt  of  this 
Act,  save  only  that  the  company  should  not  be 
bound  to  lay  on  at  any  time  tne  supply  of  water 
for  houses  to  any  top  story  not  being  at  least  20ft. 
below  the  service  reservoir  from  whence  the  supply 
was  taken. 

It  was  also  provided  that,  except  where  other- 
wise provided  in  this  Act,  the  Lands  Clauses  Con- 
solidation Act  1845  should  be  incorporated  with 
and  form  part  of  the  Act. 

The  26th  section  empowered  the  company  to 
make  and  maintain  certain  works,  and  to  take  and 
use  certain  streams  and  waters,  provided  that  the 
maximum  quantity  of  water  to  be  abstracted  by  the 
company  for  the  purposes  of  their  undertaking 
should  not  exceed  1,500,000  imperial  gallons  in  a 
day  of  twenty-four  hours,  until  an  a  L'.iv'cnal  com- 
pensation reservoir  or  additional  compensation  reser- 
voirs should  have  been  made  completed  and  certi- 
fied as  thereinafter  mentioned,  provided  also  that 
after  such  completion  and  certificate  the  maximum 
quantity  of  water  to  be  abstracted  for  the  purposes 
of  the  undertaking  should  not  in  any  event  exceed 
3,000,000  imperial  gallons  in  a  day  of  twenty-four 
hours. 

The  54th  section  provided  that  before  the  com- 
pany should  abstract  or  take  from  the  springs 
or  streams  specified  in  the  Act,  or  from  any 
other  sources  or  tributary  streams  of  the  river 
Churnet,  a  greater  quantity  of  water  than 
1,500,000  imperial  gallons  in  any  one  day,  the 
company  should,  and  were  thereby  required, 
within  four  years  from  the  passing  of  this  Act 
to  construct  for  the  use  and  benefit  of  the 
owners  and  occupiers  of  the  said  mills  such  addi- 


tional oompensation  reservoir  or  reservoirs,  with 
proper  embankments,  waste  weirs,  watercourses, 
aischarge  pipes,  gauges,  and  other  works,  as 
should  togetner,  with  the  existing  reservoirs  in 
Deep  Hayes  Valley,  be  capable  of  constantly  dis- 
charging into  the  river  Churnet  each  quantity  of 
water  as  should  be  equal  to  the  maximum  quan- 
tity of  water  required  to  be  taken  by  the  company, 
exclusive  of  the  ordinary  flow  of  tne  Deep  Hayes 
stream,  and  of  the  stream  or  streams  on  which 
the  additional  reservoir  or  reservoirs  should  be 
coustructed;  and  that  such  additional  reservoir 
or  reservoirs  should  as  to  the  capacity  and  sufS- 
ciency  thereof,  be  made  and  completed  to  the 
satisfaction  of  an  engineer  to  be  appointed  by  the 
owners  and  occupiers  of  the  mills,  who,  upon  the 
completion  thereof  to  his  satis&ction,  should  give 
a  certificate  in  writing  of  such  completion,  and 
should  certify  that  such  additional  reservoir  or 
reservoirs,  together  with  the  then  existing  reser- 
voir, were  capable  of  constantly  dischargmg,  hj 
way  of  compensation,  and  in  addition  to  the  ordi- 
nary flow  of  the  streams  upon  which  the  same 
should  have  been  respectively  constracted,  a  quan- 
tity of  water  equal  to  the  maximum  quantity  of 
water  so  required  to  be  taken  by  the  company. 

The  56th  section  provided  that  the  company 
should  for  ever  thereafter  maintain  for  the  use 
and  benefit  of  the  owners  and  oocupiers  for  the 
time  being  of  the  said  mills,  the  said  existing 
reservoir,  and  such  additional  oompensation  reser- 
voir or  reservoirs  as  should  be  constructed  and 
certified  as  aforesaid  with  proper  gauges  for 
measuring  the  flow  of  water  thererrom. 

The  62nd  section  provided  that  for  the  purpose 
of  constructing  the  said  additional  compensation 
reservoir  or  reservoirs,  and  the  works  connected 
therewith,  it  should  be  lawful  for  the  company  to 
purchase  and  acquire,  with  the  consent  of  the 
owners  and  occupiers  thereof,  any  land  which 
might  be  necessary,  not  exceeding  eighty  acres,  in 
addition  to  the  lands  authorised  to  be  acquired  by 
this  Act,  or  by  the  Acts  incorporated  therewith. 

The  72nd  section  provided  that  "  nothing  in  this 
Act  contained  shall  be  construed  to  affect,  dimi- 
nish, abridge,  prejudice,  or  alter  in  any  manner 
whatsoever  any  right  which,  before  the  passing  of 
this  Act,  the  owners,  lessees,  and  occupiers  of  any 
lands,  canals,  mills,  and  works,  or  of  any  of  the 
springs  or  streams  authorised  to  be  taken  or  used 
for  the  purposes  of  this  Act,  had  or  have  possessed 
or  enjoyed,  or  might  lawfully  have,  possess,  or 
enjoy,  to  the  use  of  the  waters  of  the  said  springs 
or  streams,  or  of  the  tributary  waters,  springs, 
or  streams  flowing  into  the  same,  except  so  far  a> 
is  provided  and  declared  in  and  by  this  Act. 

In  1861  an  Act  (24  &  25  Vict.  c.  146)  was  passed 
to  enable  the  company  to  extend  its  worKs.  It 
recited  the  Act  of  1853,  and  that  the  company  had 
constructed  at  or  near  Tittes worth,  in  the  parish 
of  Leek,  in  the  county  of  Stafford,  a  reservoir  in- 
tended to  constitute  and  be  used  as  an  additional 
compensation  reservoir  for  the  use  and  benefit  of 
the  owners  and  occupiers  of  the  Churnet  Mills, 
as  required  by  the  Act  of  1853,  but  such  reservoir 
had  not  been  certified  as  required  by  that  Act,  and 
that  it  was  expedient  that  the  same  should  be  con- 
stituted a  compensation  reservoir  as  therdnafter 
provided.  And  the  27th  section  of  the  Act  provided 
that  the  present  Deep  EEayes  and  Utieswofth 
Reservoirs  should,  from  and  after  the  panrring  of 
this  Act,  be  compensation  reservoirs^  anotheMi 
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and  the  gauges,  and  other  works  connected  with 
the  same  respectively,  should  for  ever  be  main- 
tained by  the  company  for  the  protection  and  benefit 
of  the  owners  of  certain  canals,  and  the  owners  and 
occupiers  from  time  to  time  of  the  Churnet  Mills. 
The  6th  section  of  the  Waterworks  Clauses  Act 
1847  provides  that  where,  by  their  special  Act,  the 
undertakers  shall  be  empowered,  for  the  purpose 
of  constructing  or  supplying  waterworks,  to  take 
or  use  any  lands  or  streams  otherwise  than  with 
the  consent  of  the  owners  or  occupiers  thereof, 
they  shall  in  exercising  the  powers  so  given  to 
them,  be  subject  to  the  provisions  and  restrictions 
contained  in  this  Act,  and  if  the  waterworks  be 
situated  in  England  or  Ireland,  to  the  provisions 
and  restrictions  contained  in  the  Lands  Clauses 
Consolidation  Act  1845;   and  shall  make  to  the 
owners  and  occupiers  of,  and  all  other  parties  in- 
terested in,  any  lands  or  streams  taken  or  used  for 
the  purposes  of  the  special  Act,   or  injuriously 
affected  by  the  construction  or  maintenance  of  the 
works  thereby  authorised,  or  otherwise  by  the  exe- 
cution of  the  powers  thereby  conferred,  full  com- 
pensation for  the  value  of  the  lands  or  streams  so 
taken  or  used,  and  for  all  damage  sustained  by  such 
owners,  occupiers,  and  other  persons,  by  reason  of 
the  exercise,  as  to  such  lands  and  streams,  of  the 
powers  vested  in  the  undertakers  by  this  or  the 
special  Act,  or  any  Act  incorporate  therewith; 
and  except  where  otherwise  provided  by  this  or 
the  special  Act,  the  amount  of  such  compensation 
shall  be  determined  in  the  manner  provided  by  the 
Lands  Clauses  Consolidation  Act  1845  for  deter- 
mining questions  of  compensation  with  regard  to 
lands    re-leased    or    taken  under  the   provisions 
thereof,  and  all  the  provisions  of  the  said  last-men- 
tioned Act  shall  be  applicable  to  determine  the 
amount  of  anv  such  compensation,  and  to  enforce 
payment  or  other  satisfaction  thereof 

Miss  Ann  Clowes,  the  plaintiff  in  this  suit,  was 
tenant  for  life  of  certain  dye  works  on  the  river 
Churnet,  a  httle  to  the  north  of  the  town  of  Leek. 
These  dye  works  were. in  the  occupation  of  her 
tenants,  Messrs.  Hammersley,  who  had  for  upwards 
of  thirty  years  carried  on  in  them  the  business  of 
silk-dyers. 

The  bill  alleged  that  the  plaintiff  and  her  pre- 
decessors had  always  had  ana  enjoyed  the  right  to 
use  the  water  of  the  river  Churnet  uninjured,  for 
the  purposes  of  dyeing,  and  that  pure  soft  water 
W8S  absolutely  necessary  for  the  purpose  of  wash- 
ing and  dyeing  silk ;  that  up  to  the  time  of  the 
construction  oFthe  Tittesworth  reservoir  the  water 
of  the  river  Churnet  had  been  remarkable  for  its 
great  purity  and  softness,  and  the  Churnet,  being 
a  mountain  stream,  it  used  to  rise  quickly  after 
heavy  rains,  and  as  ouickly  subside  upon  their 
cessation,  and  althougn  the  water  was  discoloured 
more  or  less  according  to  the  quantity  of  rain 
which  it  received,  such  discoloration  never  con- 
tinued for  more  than  one  or  two  days  after  the  sub- 
sidence of  the  flood,  all  mud  and  other  matter 
brought  down  from  the  hills  being  completely 
carried  away  by  the  force  of  the  flood  itseli ;  that 
immediately  a^r  the  completion  of  the  Tittes- 
worth reservoir  the  plaintin*s  tenants  found  that 
the  works  of, the  defendants  had  a  most  injurious 
effect  upon  the  water  of  the  river  Churnet,  which, 
instead  of  regaining  its  purity  in  one  or  two  days 
after  a  flood,  as  it  rormerly  used  to  do,  continued 
in  a  filthy  and  mnddy  state  for  periods  varying 
from  ten  to  fourteen  days,  and  sometimes  longer, 
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and  was  in  fact  in  a  more  impure  condition  on 
the  eighth  or  tenth  day  after  rain  than  on  any  of 
the  days  preceding ;  that  this  impure  condition  of 
the  water  continued;  that  complaints  had  been 
made  to   the  company,   who  had  admitted  the 

Elaintiff  *s  right  ana  promised  to  provide  a  remedy, 
ut  that  no  sufficient  remedy  had  been  provided,  and 
the  plaintiff's  tenants  had  threatened  to  quit  the 
works,  and  that  it  would  be  difficult  to  relet  them 
on  such  advantageous  terms.  And  the  bill  prayed 
that  the  defendant  might  be  restrained  by  injunc- 
tion from  permitting  tne  water  of  the  river  Chur- 
net to  remain  any  longer  in  its  present  muddy 
or  turbid  condition,  ana  might  be  ordered  to  take 
all  necessary  and  proper  measures  for  restoring 
the  said  water  to  the  condition  in  which  it  was 
prior  to  the  construction  of  the  Tittesworth  reser- 
voir, and  that  in  the  event  of  the  defendants  fail- 
ing to  adopt  effective  measures  for  preventing  the 
continuance  of  the  nuisance  complained  of,  proper 
damages  might  be  awarded  to  the  plaintiff  for  the 
injury  sustained  by  her  by  reason  of  such  continu- 
ance. 

The  defendants  b^  their  answer  alleged  that 
the  reservoir  of  which  the  plaintiff  complained, 
and  all  their  works  had  been  constructed  and 
erected  under  and  pursuant  to  the  powers  of  their 
several  Acts  of  Parliament,  and  the  Acts  incorpo- 
rated therewith,  and  thej  submitted  that  if  the 
case  set  up  by  the  plaintiffs  were  well  founded  in 
fact,  her  only  remedy  would  be  a  claim  for  damages 
under  the  statutes,  and  that  she  was  not  entitled 
to  any  relief  in  equity. 

The  Vice-chancellor  held  (see  27  L.  T.  Rep. 
N.  S.  298)  that,  independently  of  the  question 
whether  the  inquiry  arose  from  the  exercise  by 
the  defendants  of  their  Parliamentary  powers,  the 

Slaintiff  had  not  sustained  such  an  amount  of 
amage  as  entitled  her  to  the  interference  of  a  court 
of  equity,  and  that  if  the  plaintiff  had  sustained 
any  damage,  it  was  capable  of  compensation  hj  an 
action  at  law ;  but  that  as  the  damage  complained 
of  had  arisen  from  the  exercise  by  the  defendants 
of  their  Parliamentary  powers,  the  remedy  must 
be  sought  under  the  68th  section  of  the  Lands 
Clauses  Consolidation  Act  1845. 

From  this  decision  the  plaintiff  appealed. 

Pearson^  Q.C.  and  Montagtte  Cookson,  for  the 
appellant. — The  6th  section  of  the  Waterworks 
Clauses  Act  1847  does  not  apply  to  this  case ;  it 
relates  to  compensation  for  persons  injuriously 
affected  by  the  construction  or  maintenance  of  the 
works;  we  do  not  complain  of  the  manner  in 
which  the  works  have  been  constructed,  but  that 
the  company  does  not  cleanse  the  reservoir  under 
the  provisions  of  its  Acts,  and  consequently  sends 
down  to  our  works  mud  and  water  instead  of  pure 
water.  The  fouling  of  the  water  is  not  the  neces- 
sary result  of  the  exercise  of  the  company's  parlia- 
mentary powers,  the  Act  giving  no  power  to  foul 
the  water ;  the  fouling  of  the  water  is,  therefore, 
an  illegal  act,  and  we  are  entitled  to  an  injunction 
restraining  the  company  from  doing  so.  We 
ought  to  have  relief  in  this  court,  for  if  we  are 
sent  to  law,  we  shall  be  obliged  to  bring  an  action 
every  time  the  injury  arises.    They  cited 

The  Directors  of  the  Hcvmmersmith  and  City  Raihvay 

Company  v.  Brand,  21  L.  T.  Rep.  N.  S.  238 ;  L.  Rep. 

4  E.  &  L  171 ; 
Broadbent  v.  The  Imperial  Qae  Company.  7  De  G. 

M.  &  G.  436;  7  H.  L.  Cas.  600; 
Crossley  v.  lAghtowler,  16  L.  T.  Rep.  N.  S.  438; 

L.  Rep.  2  Ch.  478 ; 
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The  Attomey-Qeneral  t.  Qee,2SUT  Bep.  N.  S.  299 ; 
L.  Bep.  10  £q.  131 ; 

The  Attomey-Oeneral  y.  The  Vinton  of  Colney  Haich 
Lunatic  Asylum,  19  L.  T.  Bep.  N.  S.  706 ;  L  Bep. 
4  Ch.  146. 
Lord  Jastice  Mbllish  referred  to 

Isenberg  ▼.  The  East  India  House  Estate  Company , 
9  L.  T.  Bep.  N.  S.  625, 
Cotton,  Q.O.  and  Speed,  for  the  respondents. — 
The  fouling  of  the  water  is  the  result  of  the  ezei  - 
cise  of  our  parliamentary  powers,  and  it  is  well 
settled  that  where  the  injury  complained  of  is  one 
arising  from  works  executed  according  to  an  Act 
of  Parliament,  the  remedy  is  under  the  statute 
only.  Tlie  East  and  West  India  Bocks  and  Bir- 
mingham  Junction  B>aHway  v.  Gattke  (3  Mac.  &  G. 
155)  shows  that  the  words  "  iinuriously  affected  " 
in  the  68th  section  of  the  Landis  Clauses  Consoli- 
dation Act,  comprehend  cases  of  injury  indepen- 
dent of  taking  land,  and  are  not  limited  to  damage 
sustained  by  persons  whose  lands,  or  a  part  of  whose 
lands  are  token  used  or  indirectly  interfered  with, 
and  the  richt  to  compensation  extends  to  and  may 
be  asserted  in  respect  of  consequential  damage.  It  is 
true  that  that  case  does  not  agree  with  The  London 
and  North-Western  Railway  Company  v.  Smith 
(1  Mac.  &  G.  216)  which  it  must  be  taken  to  have 
overruled.  If  the  plaintiff  has  suffered  any  damage 
at  all,  she  has  been  **  injuriously  affected"  by  the 
exercise  of  our  parliamentary  powers  within  the 
meaning  of  the  6th  section  of  the  Waterworks 
Clauses  Act  1847,  and  she  can  have  compensation 
only  under  the  provisions  of  that  section.  [Lord 
Justice  Mellisu. — Is  she  to  have  compensation 
from  time  to  time,  or  once  for  all  ?]  The  Tittes- 
worth  Reservoir  has  been  recognised  by  the  Act  of 
1861,  as  such  an  additional  compensation  reservoir 
as  was  required  bv  the  Act  of  1853,  and,  that 
being  so,  tne  plaintiff  can  have  no  right  to  inter- 
fere with  it.    They  also  referred  to 

Lawrence  v.  The  Oreat  Northern  Railway  Company, 
16  Q.  B.  613. 

Without  calling  for  a  reply. 

Lord  Justice  MELLisn  said. — The  plaintiff  in  this 
case  is  the  tenant  for  life  of  certain  d^^cing  mills, 
situate  on  the  river  Churnet,  and  the  suit  is 
brought  to  restrain  the  defendants,  the  Stafford- 
shire Potteries  Waterworks  Companv,  from  fouling 
the  stream,  which  fouling  is  said  to  be  injurious  to 
the  plaintiff  in  respect  of  the  dye-works.  The 
general  case  that  is  made  by  the  bill  is  that  before 
the  defendant's  reservoir  was  made,  although  it  is 
true  that  the  river  Churnot  did  not  always  send 
down  water  sufficiently  pure  for  the  dye-works,  but 
that  from  time  to  time  there  were  floods  in  the 
stream,  and  that  when  a  flood  occurred  it  usually 
took  two,  three,  or  four  days  before  the  water 
became  clear,  yet,  according  to  the  allegations  con- 
tained in  the  bill,  and  they  appear  to  me  to  be  proyed 
by  a  considerable  body  of  evidence,  the  result  and 
effect  of  making  the  reservoir  in  the  way  in  which 
it  has  been  made,  and  the  user  of  it  in  the  way  in 
which  it  has  been  used,  is  that  the  water  which  used 
only  to  be  disturbed  for  two  or  three  days,  is  now 
in  the  case  of  a  flood  disturbed  for  a  very  much 
longer  time,  and  also  that  at  other  times  when 
there  has  been  no  rain  or  flood  at  all,  if  the  reser- 
voir is  low,  the  water  comes  down  in  a  muddy 
state,  so  as  seriously  to  affect  the  plaintiff's  works. 
The  Vice-Chancellor  has  dismissed  the  bill  upon 
two  grounds.  First,  he  has  come  to  the  conclusion 
that  the  complaint  is  a  frivolous  one,  CiXid  that  the 
damage  is  not  sufficient  to  entitle  tYie  pAsinXAfi.  \a 


inftinfAiTi  a  suit  in  this  court.  Secondly,  he  has 
come  to  the  conclusion  that  the  remedy,  if  any,  is 
not  by  action  or  by  suit,  but  nndcnr  the  com* 
pensation  dauses  of  the  Waterworks  Clauses  Act 
1  think  it  would  be  better  that  I  'should  fini 
consider  what  the  Vioe^IJhanoellor  treated  in  his 
judgment  as  the  second  point,  namely,  whether 
the  remedy  in  this  case  is  by  action  at  law,  or 
whether  it  is  under  the  compensation  dauses  of 
the  Act.  In  the  first  place,  if  this  reservoir  could 
have  been  made  without  the  authority  of  an  Act 
of  Parliament,  and  the  c^ect  of  it  had  neen  such  as 
it  is  proved  in  this  case  to  be,  there  can  be  no 
doubt  at  all  that  the  occupier,  at  any  rate,  of  the 
dye  works  would  be  entitled  to  maintain  an  acdoo 
at  law  on  account  of  the  fouling  of  the  stream.  So 
&r,  I  do  not  understand  that  it  is  disputed  br  the 
defendsmts.  That  being  so,  of  course  the  right  to 
maintain  that  action  at  law  must  continue,  unless 
it  has  been  taken  away  by  the  Acts  of  Parliament, 
and  the  burden  of  showing  that  it  has  been  taken 
away  by  the  Acts  of  Parliament  rests,  beyond  ill 
question,  upon  the  defendants,  because  if  a  public 
companv  or  any  individual  obtain  an  Act  of  Parlia- 
ment wnich  they  say  enables  them  to  take  away 
the  common  law  rights  of  an  individual  person, 
they  are  bound  to  show  that  it  does  so  witn  suffi- 
cient clearness.  It  is  their  business  to  see,  if  they 
intend  to  affect  the  rights  of  the  public,  that  then 
Act  of  Parliament  is  framed  in  such  a  way  that 
the  courts  can  have  no  reasonable  doubt  tha^  that 
is  the  effect  of  them.  That  being  so,  the  simple 
question  now  is,  whether  acconung  to  the  true 
construction  of  the  two  Acts  of  Parliament,  the 
one  of  1853  and  the  other  of  1861,  taken  together, 
the  right  to  foul  the  water  is  given  to  the  defen- 
dants. By  the  26th  section  of  the  Act  of  18o3 
there  is  a  general  power  given  to  make  the  works. 
It  provides  "  that  it  shul  be  lawfhl  for  the  com- 
pany, subject  to  the  provisions  of  this  Act,  to 
make  and  maintain  the  said  works  Jiereby  autho- 
rised in  the  line  and  according  to  the  levels 
defined  on  the  sections  and  upon  the  lands 
delineated  on  the  said  plans  and  aescribed  in  the 
said  book  of  reference,  and  to  enter  upon,  take, 
and  use  such  of  the  lands,  streams,  and  waters 
mentioned  in  the  said  plans  and  books  of  reference 
as  shall  be  necessarv  for  that  purpose,  or  to  agree 
for  a  lease  of  such  lands  and  streams,  and  to  take 
therefrom  such  water  as  the  company  mav  require 
for  the  purpose  of  this  Act  and  the  aaiii  incorpo- 
rated Acts ;  provided  that  the  maTJmnm  quantity 
of  water  to  be  abstracted  by  the  company  for  the 
purposes  c^  the  said  undeitaking  shall  not  exceed 
1,500,000  imperial  gallons  in  a  day  of  twenty-four 
hours,  until  an  additional  compensation  reservoir 
or  additional  compensation  reservoirs  shall  have 
been  made,  completed,  and  certified,  as  hereinafter 
mentioned ;  provided  also,  that  after  such  comple- 
tion and  certificate  the  maximum  Quantity  of  water 
to  be  abstracted  for  the  purposes  oi  the  eaid  undo^ 
takinf^  shall  not  in  any  event  exceed  3,000,000 
imperial  gallons  in  a  day  of  twenty -four  hours.** 
In  that  section,  no  doubt,  a  power  is  spven  to  make 
the  reservoir  in  question,  which  is  tiie  compensa- 
tion reservoir  mentioned  in  that  section,  but  it  is 
to  be  observed  that  this  reservoir  is  not  made  for 
the  purpose  of  suppljinjo;  them  with  water  to  be 
used  in  the  town,  but  it  is  a  conditiom  preoedent  to 
their  being  entitled  to  take  the  waters  of  the 
.  different  streams.  If  th^  do  not  make  the  mor 
\  NoVs,  QT  ^aasLTi^  xcaka  tne  reservoir,  the  simpb 
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consequence  is  that  then  they  cannot  take  the 
water  beyond  the  limited  quantity  which  is 
mentioned  in  this  section.  It  is  also  to  be 
observed,  that  although  to  a  certain  extent  com* 
pulsory  powers  are  given,  and  lauds  are  delineated 
on  the  plans  which  they  are  entitled  compulsorily  to 
affect,  yet  they  are  not  given  any  compulsory  power 
for  the  purchasing  of  land  for  this  reservoir.  If 
it  had  so  happened  that  no  owner  of  lands  on  the 
stream  were  willing  to  sell  them  the  lands,  they 
could  not  have  made  the  reservoir  at  all,  and  the 
simple  consequence  then  would  have  been  that 
they  would  not  have  been  entitled  to  take  the  ad- 
ditional quantity  of  water.  If  it  had  remained 
there,  if  there  had  been  nothing  beyond  that  sec- 
tion, it  would  have  been  extremely  doubtful 
indeed,  whether  any  compulsory  powers  at  all  were 
given  with  reference  to  that  section.  If  no  com- 
pulsory powers  were  given  for  the  purpose  of  pur- 
chasing land  upon  which  the  works  were  to  be 
built,  it  certainly  seems  extraordinary  that  com- 
pulsory powers  should  be  given  to  take  away  the 
rights  of  other  persons  who  have  rights  in  the 
nature  of  easements  over  the  land  purchased  by 
the  company.  But  the  case  does  not  at  all  stop 
simply  with  that  section.  The  next  section  which 
is  material,  is  the  54th,  which  is  in  fact  a  repeti- 
tion of  what  is  said  in  the  26th  as  to  the  making 
of  the  reservoir.  [His  Lordship  read  the  54th 
section  of  the  Act,  and  then  continued:]  That 
section  simply  carries  out  what  was  mentioned  in 
the  26th  section.  There  is  another  section  which 
appears  to  me  to  be  very  material  in  the  determi- 
nation of  this  question,  namely,  the  72nd  section 
of  the  Act.  [His  Lordship  read  the  72nd  section.] 
Now  the  plaintiff  and  the  other  owners  of  these 
mills,  and  the  occupiers  of  these  mills,  beyond  all 
question,  did  enjoy  oefore  the  passing  of  the  Act, 
tne  right  of  using  the  water  of  the  Churnet  in  its 
natural  purity  for  the  purpose  of  dyeing.  They 
had  that  right  beyond  all  question.  Then  does 
not  the  72nd  section  preserve  it  P  It  appears 
to  me  that  beyond  all  question  it  does.  What  is 
the  object  of  inserting  such  a  section  as  this  P  It 
was  said  that  it  means  nothing,  that  it  simply 
reserves  what  would  have  been  implied  even  it  it 
had  not  been  there,  and  possibly  to  a  great  extent 
that  may  be  so.  I  am  no:  at  all  certain  whether, 
even  if  this  section  had  not  been  there,  the  con- 
struction would  not  have  been  the  same.  But  the 
section  is  put  in  to  save  all  doubt.  There  faiight 
possibly  nave  been  a  question,  if  the  section  had 
not  been  there,  whether  the  rights  of  persons  were 
not  incidentally  affected,  and  then  to  save  that 
doubt,  and  prevent  any  persons  whose  advisers 
might  be  afraid  that  their  rights  might  incidentally 
be  affected  by  this  Act  of  rarliament  from  being 
oUiged  to  come  when  the  Act  is  before  Parliament 
and  before  the  committees  for  the  purpose  of 
getting  express  clauses  for  their  protection.  To 
save  aS  disputes  that  mi^ht  arise  m  that  way  this 
sort  of  section  is  inserted  m  order  that  the  advisers 
of  all  such  persons  may  be  able  to  say  to  them : 
"  You  are  perfectly  safe ;  you  need  not  go  before 
the  committees  of  the  House  of  Commons  or  the 
House  of  Lords  to  get  a  clause  for  your  express 
protection,  for  no  power  is  gj^on  to  take  away  any 
right  that  you  possess."  The  scheme  of  the  Act 
appears  to  me  to  be  simply  this.  The  waters  of  the 
streams  are  to  be  taken,  and  therefore  it  neces- 
sarily follows  that  they  will  be  greatly  diminished 
in   quantity,    Therefore,   as   respects   the  xnili« 


owners  who  used  the  stream  for  power,  and 
are  interested  in  the  quantity  of  water  which 
comes  down  the  stream,  their  rights  might 
be  affected  qua  the  quantity,  and  there&re 
they  are  to  be  compensated  m  kind.  But  as 
resp)ects  any  other  person  who  may  have  an 
interest  in  the  stream,  any  riparian  proprietor 
who  may  use  the  water,  anybody  who  may  be 
interested  in  its  purity,  because  he  uses  it  for 
manufacturing  purposes  —  as  respects  all  those 
persons,  we,  the  promoters  of  this  scheme,  we,  the 
waterworks  company,  undertake  that  we  do  not 
affect  their  rights  at  all.  That  appears  to  me  to 
be  the  bargain  upon  which  the  Act  of  Parliament 
was  obtained,  ana  in  my  opinion,  the  court  ought 
to  hold  persons  to  these  bargains,  because  other- 
wise a  clause  of  this  kind  deceives  people.  They 
are  prevented  from  coming  and  asserting  their 
rights.  Suppose  that  in  the  clause  giving  them 
power  to  make  this  reservoir  they  had  expressly 
mserted  the  words :  *'  and  that  the  company  shall 
be  at  liberty,  so  far  as  they  find  it  convenient,  to 
foul  the  water  as  much  as  they  may  find  it 
convenient  for  the  purpose  of  making  and  working 
their  reservoir,"  would  not  the  plaintiff  and  the 
owners  of  these  mills,  if  they  nad  seen  such  a 
clause,  or  heard  there  was  such  a  clause  to  be 
inserted  in  the  Act  of  Parliament,  have  come 
directly,  and  would  not  a  clause  have  been  inserted 
as  a  matter  of  course  for  their  protection  P  Because, 
it  is  not  the  practice  of  Parliament,  I  apprehend, 
to  take  away  these  water  rights,  at  any  rate  except 
in  (ases  of  extreme  necessity,  l^e  ordinary 
practice  when  these  Acts  are  obtained,  because 
it  is  alwavs  possible  to  be  done,  is  to  compensate 
people  in  kind.  It  is  very  difficult  to  compensate 
m  monev,  and  Parliament  does  not  intend  to 
destroy  the  manufacturing  value  of  streams.  There- 
fore clauses  are  inserted  to  preserve  the  general 
rights  which  persons  have,  and  which  engineers 
seem  to  have,  generally  speaking,  not  much 
difficulty  in  enabling  tnem  to  do.  That  ap- 
pears to  me,  therefore,  to  be  the  scheme 
of  this  Act  of  Parliament.  Then  with  respect 
to  the  second  Act,  namely,  the  Act  of  1861, 
it  was  strongly  relied  upon,  because  it  was 
said  that,  whatever  might  be  the  effect  of  the  Act 
of  1853,  the  Act  of  1861  recognised  the  reservoir 
as  a  complete  reservoir,  which  had  been  properly 
made,  and  therefore  no  person  can,  after  the 
passing  of  that  Act,  legally  assert  that  there  is 
any  imperfection  in  the  making,  or,  indeed,  as  it 
is  contended,  in  the  working  of  the  reservoir.  I 
am  of  opinion  that  that  Act  had  not  that  effect. 
The  object  of  it  was  simply  to  regulate  the  rights 
between  the  millowners  and  the  company,  and  the 
effect  of  the  clause  in  question  (sect.  27),  as  it 
appears  to  me,  simply  is  that  it  is  a  legislative 
recognition  that  the  reservoir  is  a  sufficient  com- 
pliance with  the  obligations  which  the  previous 
Act  had  imposed  upon  the  company  as  oetween 
them  and  tne  millowners  for  the  purpose  of 
furnishing  the  (quantity  of  water  which  was 
necessary  for  their  purposes.  The  language  of 
the  Act  is  this:  [B.is  Lordship  read  the  27th 
section  of  the  Act  of  1861.]  Then  it  goes  on  in 
several  sections  to  give  the  millowners  the  control 
of  the  reservoir  for  the  purpose  of  sending  out  the 
water  from  the  reservoir  into  the  stream  when 
they  require  it.  The  control  of  the  reservoir 
having  been  thus  given  to  the  millowners^  tbfi 
34th  aectioii  ol  \Jokft  Kr!^  ^xwtS.^^^  ^Ooa^.  "^^  '^ios^  ^'^so^- 
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panj  may  draw  and  let  off  the  water  of  either  of 
the  present  compensation  reservoirs  when  and  as 
often  as  it  shall  be  requisite  for  the  purpose  of 
repairing  or  cleansing  the  same  or  any  part 
thereof,  or  for  any  other  necessary  purpose,  the 
company  doing  as  little  damage  as  possible,  and 
using  all  reasonable  despatch  in  reinstating  the 
reservoir,  and  during  the  work  permitting  the 
stream  to  flow  freely  down  the  Churnet,  provided 
that  unless  in  case  of  absolute  necessity  the 
water  shall  not  be  drawn  off  by  the  company, 
fix)m  more  than  one  compensation  reservoir  at  tne 
same  time."  Therefore  that  section  plainly  con- 
templates that  the  reservoir  will  from  time  to  time 
reauire  to  be  cleansed,  and  that  it  will  require 
to  oe  emptied.  There  are  two  reservoirs  and  they 
are  not  to  be  empty  both  at  the  same  time ;  and 
there  is  a  power  given  to  the  company  which  ap- 
pears to  me  to  be  to  a  considerable  extent  a  recog- 
nition that  it  was  never  contemplated  that  the 
water  was  to  be  as  dirty  as  the  company  chose  to 
make  it.  Therefore  I  am  of  opinion  that  it  would 
be  wrong  to  construe  this  Act  of  1861  as  affecting 
what  certainly  the  committees,  when  they  passed 
it,  never  supposed  they  would  do,  namely,  to  take 
away  the  rights  of  persons  which  had  been  pre- 
served by  the  previous  Act.  Those  persons  were 
not  before  Parliament ;  they  had  no  occasion  to  go 
before  Parliament,  because  they  had  no  reason  to 
assume  that  their  rights  would  be  affected  in  any 
way.  In  construing  an  Act  of  Parliament  obtained 
by  a  company,  I  think  it  would  be  wrong  to  con- 
strue it  as  incidentally  taking  away  rights  which 
had  been  expressly  reserved  under  a  previous  Act. 
Therefore  I  am  of  opinion  that  these  Acts  of  Par- 
liament did  not  give  the  defendants  any  right  to 
foul  the  water  so  as  to  be  injurious  to  the  plaintiff. 
That  being  so,  an  action  at  law  would  have  been 
maintainable.  Then  comes  the  only  other  question 
in  this  case,  which  I  will  deal  with  shortly.  The 
Lord  Justice  may  perhaps  say  more  clearly 
what  the  rule  of  this  court  would  be.  But  I 
cannot  conceive  that,  an  action  at  law  being 
maintainable,  relief  is  not  to  be  had  in  this 
court.  If  this  case  had  happened  before 
Sir  John  Rolt's  Act  or  Lord  Cairns'  Act,  I  pre- 
sume that  the  ordinary  course  would  have  been 
that,  a  bill  having  been  filed,  an  action  would  have 
been  sent  to  be  tried  at  law.  The  action  having 
been  tried,  nominal  damages  would  have  been 
obtained,  and  the  plaintiff  would  have  come  back 
to  this  court  for  lus  injunction.  Would  this  court 
have  sent  him  away  and  said  that  he  should  bring 
action  after  action  instead  of  having  his  remedy 
by  injunction  ?  I  cannot  think  that  would  have 
been  so.  The  Vice- Chancellor  said  that,  if  the 
plaintiff  could  recover  at  all,  he  thought  she  would 
get  greater  damages  at  law  than  would  be  sufficient 
to  put  up  a  gauge,  and  that  that  would  be  a 
sufficient  comp>ensation.  But  with  submission  to 
the  Vice- Chancellor  the  plaintiff  would  not  get  at 
law  a  sum  sufficient  to  put  up  a  gauge.  She  would 
only  get  in  the  first  instance,  in  all  probability, 
nominal  damages,  because  in  this  sort  of  case  you 
cannot  prove  specific  damage,  and  there  is  no 
evidence  here  of  specific  damage,  and  upon  the 
evidence,  the  plaintiff  would  get  in  the  first  in- 
stance only  40«.  damages.  Then  she  would  have 
to  bring  a  second  action,  and  what  she  would  get 
in  the  second  action  would  be  the  actual  damage 
which  she  proved  that  she  had  sustamed  \>et^eeiv 
the  time  she  brought  the  first  action,  and  ^^e  tvoie 


she  brought  the  second  action.  Then  she  would 
bring  a  third  action,  and  she  would  get  as  damages 
the  actual  damage  which  she  could  prove  that  she 
had  sustained  in  the  interval  between  the  time  of 
bringing  the  second  and  third  actions.  It  is  be- 
cause it  is  a  most  inconvenient  mode  to  leave  the 
rights  of  parties  to  be  determined  in  that  way, 
and  it  was  impossible  to  leave  them  to  be  deter- 
mined in  that  way,  that  this  court  has  always  given 
relief  in  these  cases.  In  my  opinion,  therefore,  the 
plaintiff  is  entitled  to  have  a  declaration  that  the 
Acts  of  Parliament  have  not  given  the  defendants 
any  right  to  foul  the  water  to  her  damage,  and 
that  she  should  have  an  injunction  to  prevent  any 
such  damage  in  future. 

Lord  Justice  Ja3C£s. — ^I  entirely  concur  in  the 
view  which  has  been  expressed  by  the  Lord 
Justice  as  to  the  legal  construction  of  the  Acts  of 
Parliament,  and  as  to  the  legal  right  of  the  plain- 
tiff and  the  legal  liability  of  the  defendants.  That 
being  so,  and  the  legal  right  being,  as  it  seems  to 
me,  quite  clear,  the  onljr  question  is  whether  it  is 
of  such  character  as  to  induce  this  court  to  grant 
an  injunction.  I  am  of  opinion  that  this  is  pre- 
eminently a  case  for.  an  application  to  this  court 
for  an  injunction  upon  two  grounds,  to  one  of 
which  the  Lord  Justice  has  referred — ^tbe  absolute 
necessity  of  preventing  a  continued  series  of 
actions  which  would  be  the  sole  result  if  we  re- 
mitted the  plaintiff  to  what  used  to  be  called  the 
other  side  of  Westminster  Hall.  Beyimd  that,  it 
has  always  been  the  practice  of  this  court,  and  one 
of  the  main  duties  of  this  court,  to  take  care  that 
public  bodies  who  obtsdn  authorities  under  Act  of 
Parliament  do  not  use  the  powers  of  their  Acts  so 
as  to  affect  the  rights  of  other  persons,  to  con- 
fine them  carefully  to  the  exercise  of  their  powers 
so  as  not  to  affect  or  injure  other  persons.  The 
Vice-Chancellor  indeed  expressed  an  opinion 
that  this  was  a  trivial  damage,  and  that  the  courts 
ouebt  not  to  encourage  such  caoes  to  be  brought 
before  them.  I  myself,  of  course,  should  be  very 
loth  indeed  to  encourage  parties  to  come  here 
upon  a  mere  technical  legal  right,  but  it  is  im- 
possible, as  it  seems  to  me,  to  read  what  has  taken 
place  between  these  parties  without  seeing  that, 
if  there  was  a  legal  foundation  for  it,  there 
has  been  a  very  substantial  ground  of  complaint 
recognised  by  the  defendants  and  their  agents, 
who  have  during  all  the  years  that  have  elapsed 
used  their  efforts  to  avoid  or  mitigate  that  damage 
which  has  been  complained  of.  After  that,  it 
seems  to  me,  with  all  deference  to  the  Vice-Chan- 
oellor,  that  it  is  impossible  to  hold  that  this  is 
a  case  of  a  person  who  merely  comes  into  this 
court  for  the  purpose  of  vexation  and  oppression, 
availing  himself  of  some  technical  right  which  he 
has  under  an  Act  of  Parliament,  That  being  so, 
I  am  of  opinion  that  the  injunction  is  really  a 
matter  of  course,  and  I  propose,  if  the  Lord 
Justice  agrees  with  me,  to  declare,  following  out 
the  judgment  he  has  been  good  enough  to  pro- 
nounce as  to  the  legal  construction,  that  the  pro- 
visions of  the  Acts  of  Parliament  meutionea  in 
the  pleadings  for  storing  and  discharging  the 
water  in  and  from  the  reservoir  of  the  defendants, 
did  not  legalise  the  fouhng  of  the  stream  below 
the  reservoir.  Then  there  will  be  an  injunction  to 
restrain  the  defendants  from  so  Btoring  and  dis- 
charging the  water  as  to  foul  the  water  to  the 
V  dehT[N&^  «i.xvd  Injury  of  the  owners  and  oocnpien  of 
\  X^i'ft  ^waXifi!^  ^^  '^^s^ss^  Sbdl  ^3m^  ball  "     -* 
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Then  the  injunction  will  be  suspended  for  six 
months  with  liberty  to  apply  to  this  court  if  that 
time  be  found  insufficient  for  making  the  neces- 
sary works.  Of  course  it  will  follow  that  the 
Vice-Chancellor's  decree  will  be  discharged  and 
the  defendants  will  be  ordered  to  pay  the  costs  of 
the  suit,  and  to  repay  any  costs  they  may  have 
been  paid  by  the  plaintiff. 

Sohcitors  for  the  appellant,  MUne,  BidcUe,  and 
Mellor,  agents  for  Hacker  and  Allen,  Leek. 

Solicitor  for  the  respondents,  /.  Bom,  agent  for 
LleweUyn,  Tunstall. 

Nov,  6.  7.  8, 11,  and  14, 1872. 

(Before  the  Lord  CuANCEiLoa  (Selborne.) 

Gaunt  v.  Fynnby. 

Nuisance  —  Noise  —  Vibration  —  Light —  Delay  — 

DaTnages— 21  ^  22  Vict,  c.  27,  s.  2. 
The  defendant  in  Jan.  1865  erected  a  steam-engvne 
in  a  shed  adjoining  the  stable  belonging  to  the 
plaintiffs,  by  which  the  stable  was  rendered  unfit 
for  horses,  and  some  inconvenience  occasioned  in 
the  plaintiffs*  dwelling-house.    No  complaint  was 
made  by  the  plaintiffs  until  June  1870. 
Held  {affirming  the  decision  of  the  Master  of  the 
Rolls),  that  an  injunction  could  not  be  granted 
under  the  circwmtstaiices  to  restrain  the  defenda/ni 
from  working  the  engine. 
A  nuisa7ice  by  noise,  supposing  malice  to  be  out  of 
the  question,  is  a  question  of  degree.    It  is  not 
every  occasional  and  accidental  noise  more  loud 
or  harsh  than  usual,  that  will  entitle  a  plaintiff 
to  an  injunction  where  the  general  case  of"  nahit/ual 
nuisance  "  is  not  satisfactorily  proved. 
Bill  disTnissed. 

This  was  an  appeal  from  a  decree  of  the  Master  of 
the  Bolls  (reported  ante,  p.  441).  A  full  statement 
of  the  facts  and  arguments  will  be  found  in  the 
judgment  of  the  Lord  Chancellor. 

Sir  B.  Baggallay,  Q.  C.  Anderson,  Q.  C.  and  Bow' 
cliffe,  for  the  plaintiffs,  relied  upon : 

EindXey  v.  Fmefy,  13  L.  T.  Bep.  N.  S.  272 ;  L.  Bep. 

l£q.  52; 
Durell  Y.  Pritchwd,  L.  Bep.  1  Ch.  App.  244 ; 
Cooke  T.  Forbes,  17  L.  T.  Bep.  N.  S.  371 ;  L.  Bep. 

5  £q.  166 ; 
Goldsmith  y.    Twnhridge    Wells   CovMnisaioners,  14 

L.  T.  Bep.  N.  S.  154;  L.  Bep.  1  Ch.  App.  349; 
Yates  Y.  Jack,  14  L.  T.  Bep.  N.  8. 151 ;  L.  Bep.  1  Ch. 

App.  295 ; 
Dent  Y.  Auction  Mart  Company,  L.  Bep.  2  £q.  238 ; 

14  L.  T.  Bep.  N.  S.  827 ; 
Saville  y.  Kilner,  26  L.  T.  Bep.  N.  S.  277 ; 
Joyce  on  lojonotions,  p.  201. 

The  Solicitor-General  and  Fry,  Q.  C.  for  the 
defendant,  referred  to 

Cwrriers*  Company  y.  Corbett,  12  L.  T.  Bep.  N.  S. 

169 ;  on  app.  13  L.  T.  Bep.  N.  S.  154 ; 
Rohson  Y.   Whittingham,  L.  Bep.  1  Ch.  App.  442; 

13L.T.  Bop.  N.  S.730; 
Clarke  r,  Clark,  L.  Bep.  1  Ch.  App.  16;  13  L.  T.  Bep. 

N.  S.482; 
St,  Helen's  Smelting  Company  y.  Tipping,  12  L.  T. 

Bep.  N.  S.  776;  11  H.  L.  Cas.  642,  650; 
Crump  Y.  Lambert,  L.  Bep.  3  Eq.  409 ;  17  L.  T.  Bep. 

N.  S.  133 ; 
SoUau  Y.  Du  Held,  2  Sim.  N.  S.  133. 

The  LoBD  Chancellor  (Selborne). — ^The  plain- 
tiffs, who  are  unmarried  ladies  living  at  Leek  in 
Staffordshire,  ask  for  an  injunction  (with  damages) 
to  restrain  an  alleged  nuisance  by  noise  and 
vibration,  and  to  restrain  alleged  trespasses  by 
enroachment  on  land  and  obstruction  of  light. 
The  Master  of  the  Bolls  has  made  a  decree  re- 


using an  injunction,  but  granting  an  inquiry  as  to 
damages,  from  which  decree  both  parties  appeaJ. 
Leek  is  a  town  in  which  the  silk  manufacture  is 
carried  on.  The  plaintiffs'  house  faces  a  street, 
called  Derby  Street,  to  the  south,  and  has  a  garden 
of  some  size  to  the  north ;  with  two  stables  to  the 
east,  separate  from  the  house  and  from  each  other. 
Eastward  and  southward  of  the  nearer  of  these 
stables  (called  the  old  stable),  which  is  about  nine- 
teen yards  from  the  house  and  garden,  is  a  silk 
mill  belonging  to,  and  worked  by,  the  defendant. 
The  plaintiffs  state  that  the  defendant  was  formerly 
in  tne  employment  of  the  plaintiffs'  father,  who 
was  a  mill-owner  carrying  on  the  silk  manufacture 
in  part  of  the  buildings  now  occupied  by  the 
defendant.  The  defendant  states  that  the  plain- 
tiffs* father  (from  whom  they  derive  their  title) 
deliberately  placed  his  house  (the  same  house  in 
which  the  plaintiffs  now  live)  close  to  the  mill. 
The  mill  has,  however,  been  much  enlarged,  by  the 
addition  of  new  buildings,  since  that  time.  Down 
to  the  winter  of  1864-5,  it  was  worked  by  hand- 
power;  and  a  narrow  strip  of  land  between 
the  northern  part  of  it  and  the  eastern  wall 
of  the  plaintiffs'  old  stable  remained  unbuilt 
upon,  in  that  winter  the  defendant  caused 
this  intervening  space  to  be  covered  over, 
and  erected  a  small  steam-engine  of  about 
4-horse  power  in  the  chamber  so  formed,  con- 
necting this  engine  by  proper  gearing  with  the 
machmery  in  the  mill,  which  from  that  time 
forward  was  worked  by  steam.  The  plaintiffs 
made  no  complaint  of  any  annoyance  till  the 
summer  of  1870 ;  and  they  were  in  the  habit  of 
keeping  three  or  more  horses  or  ponies  in  the  old 
stable,  till  the  end  of  Oct.  in  that  year.  I  consider 
it  to  be  admitted  upon  the  plaintiffs'  pleadings, 
and  established  by  tneir  evidence,  that  there  was 
no  nuisance  from  noise  or  vibration,  either  to  the 
house,  or  to  the  garden,  or  to  the  stables,  prior  to 
the  end  of  May,  or  the  beginning  of  June  1870. 
But  the  plaintiffs  allege  that  the  defendant's  mill 
then  began  to  be  worked  with  such  a  degree  of 
noise  as  to  become  afl^er  that  time  a  serious 
nuisance;  that  they  remonstrated,  and  received 
promises  of  redress ;  but  that  nothing  was  effect- 
ually done  to  remedy  the  evil;  and  that  in  and 
after  Oct.  1870  the  noise  and  vibration  increased 
daily,  destroying,  or  materially  diminishing,  the 
comfort,  salubrity,  and  value  of  their  house  and 
garden,  and  rendering  the  old  stable  unsafe  and 
unfit  for  horses;  in  consequence  of  which  their 
horses  were  removed  from  it  at  the  end  of  Oct.  or  the 
beginning  of  Nov.  1870.  The  bill  was  filed  on  the 
28th  Nov.  1870.  The  question  of  trespass  haa 
emerfi;ed  during  the  progress  of  the  controversy, 
but  this  rests  on  distinct  grounds,  and  must  be 
separately  considered.  The  case,  thus  made,  is 
met  by  the  defendant  with  a  general  denial  of  the 
material  £Eu;ts  alleged.  He  says  that  no  changes 
have  been  made  in  his  engine  or  machinery  since 
Jan.  1865,  except  some  which  were  made  in  1870 
to  meet  (as  far  as  possible)  the  plaintiffs'  objections ; 
that  the  manner  of  working  them  has  been 
throughout,  both  in  kind  and  in  degree,  the  same ; 
that  there  has  been  no  increase,  either  of  noise  or 
vibration;  that  the  state  of  things  of  which  the 
plaintiffs  now  complain  is  a  mere  continuation  of 
that  which  existed  without  complaint  during  the 
five  preceding  years,  and  which  is  admitted  not  to 
have  then  constituted  a  rL\3i<»Nc^^;:^.   \3^  •^^'sj^  ^^ya&«r 
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witness  in  the  cause  who  has  any  knowledge  of  the 
interior  working  of  the  mill.  [His  Lordship  then 
referred  to  the  evidence.]  If  the  defendant's 
evidence  is  believed,  the  plaintiffs'  case  fails.  The 
burden  of  proof  as  to  this  part  of  the  case  rests 
wholly  on  the  plaintiffs.  Tne  Scotch  law  has  a 
phrase  which  in  cases  of  this  nature  may  well 
admit  of  a  negative,  as  well  as  of  a  positive, 
application.  It  forbids  a  man  to  use  his  own  rights 
"in  etmdationem  vicini"  Neighbours  everywhere 
(and  certainly  in  a  manufactunng  town)  ought  not 
to  be  extreme  or  unreasonable,  either  in  the  ex- 
ercise of  their  own  rights  or  in  the  restriction  of 
the  rights  of  each  other.  The  ruling  approved  by 
the  House  of  Lords  in  the  8t.  Helen's  Smelting 
Cojnpany's  case  that  **the  law  does  not  regara 
trifling  inconveniences,"  and  that  "  everything  is 
to  be  looked  at  from  a  reasonable  point  of  view," 
and  the  observations  of  Lord  Oranworth  seem  to 
be  particularly  applicable  to  such  a  case  as 
the  present.  [His  Lordship  then  read  passages 
from  the  report,  11  H.  L.  Cas.  650.J  There  may,  of 
course,  bo  such  a  thing  as  a  le^  nuisance  from 
noise  in  a  manufacturing  or  other  populous  town, 
of  which  the  case  of  Soltau  v.  Du  Held  (2  Sim. 
N.  S.  133)  is  an  example.  But  a  nuisance  of  this 
kind  is  much  more  difficult  to  prove  than  when  the 
injury  complained  of  is  the  demonstrable  effect  of 
a  visible  or  tangible  cause;  as  when  waters  are 
fouled  by  sewage,  or  when  the  fames  of  mineral 
acids  pass  from  the  chimneys  of  factories  or  other 
works  over  land  or  houses,  producing  deleterious 
physical  changes  which  science  can  trace  and 
explain.  A  nuisance  by  noise  (supposing  malice 
to  DO  out  of  the  question)  is  emphatically  a  question 
of  degree.  If  my  neighbour  builds  a  house  against 
a  party  wall  next  to  my  own,  and  I  hear  through 
the  wall  more  than  is  agreeable  to  me  of  the 
sounds  from  his  nursery  or  his  music-room,  it 
does  not  follow  (even  if  I  am  nervously  sensitive 
or  in  infirm  health)  that  I  can  bring  an  action  or 
obtain  an  injunction.  Such  things  to  offend 
against  the  law  must  be  done  in  a  manner  which, 
beyond  fair  controversy,  ought  to  be  regarded  as 
exceptive  and  unreasonable.  I  am  far  from  saying 
that  there  may  not  be  cases  in  which  the  owner  of 
a  house  vei-y  near  a  mill  in  a  manufacturing  town 
may  be  entitled  to  protection  against  noises  re- 
sulting from  the  introduction  into  the  mill  of  new 
machinery,  or  of  new  modes  and  processes  of 
working.  But  in  every  case  of  this  kind  it  ought 
to  be  clearly  made  out  that  the  mill-owner  has 
exceeded  his  rights.  When  there  has  been  no 
introduction  of  new  machinery,  and  nothing  new 
in  the  manner  of  working — when  everything  within 
the  mill  has  gone  on  without  change  in  the  usual 
and  accustomed  course  of  the  manufacturer's 
business — a  plaintiff"  undertaking  to  prove  that  at 
and  after  a  definitive  time  the  noise  from  the  mill, 
admitted  to  have  been  previously .  lawful  and 
harmless,  became  excessive  and  noxious,  imposes 
upon  himself  (to  say  the  least)  an  arduous  task. 
And  how  have  the  plaintiffs  acquitted  themselves 
of  this  burden  ?  I  see  no  reason  to  doubt  that 
they,  and  their  servants  and  friends  who  were 
witnesses  in  this  case  (several  of  whom  have  not 
been  cross-examined)  do  themselves  believe  that 
the  considerable  increase  of  noise  of  which  they 
speak  has  really  taken  place,  and  are  persuaded 
that  this  noise  is  a  serious  nuisance.  But  it  is  not 
impossible  that  this  should  be  t\ie  caae,  au^  7^\*  \ 
that  the  witnesses  for  the  deiendanta  (jism^  ol  \ 


whom  have  been  cross-examined)  should  be  be- 
lieved. Those  who  compare  the  noise  which  ther 
hear  to-day  with  the  noise  which  they  heaitl 
months  or  years  ago,  are  witnesses  (within  certain 
limits)  to  impressions  upon  the  mind,  rather  than 
to  facts.  Those  who  speak  of  the  manner  in 
which  the  engine  and  machinery  have  been 
worked,  and  the  business  of  the  mill  carried  on, 
speak  of  fiicts,  and  not  of  impressions  on  the 
mind.  Mr.  Fry  made  a  happy  use  in  part  of  his 
argument  of  a  passajge  in  a  reoent  work  upon 
mental  science  (a)  which  (treating  of  the  influence 
of  the  mind  upon  the  sense  of  hearing)  says  "  that 
the  thought  uppermost  in  the  mind,  the  pre- 
dominant idea  or  expectation,  makes  a  real  sens- 
ation frt)m  without  assume  a  different  character.'* 
Every  one  must  have  had  some  experience  of  the 
truth  of  this  statement ;  a  nervous,  or  anxious,  or 
prepossessed  listener  hears  sounds  which  would 
otherwise  have  passed  unnoticed,  and  magnifies  and 
exaggerates  into  some  new  significance  originatine 
within  himself  sounds  which  at  other  times  wonld 
have  been  passively  heard,  and  not  regarded,  hi 
the  present  case,  I  have  no  doubt  that  a  real 
"  whirring  sound,"  such  as  the  plaintiffs'  witnesees 
describe,  did  proceed  irom  the  machinery  in  the 
mill  when  at  work,  at  all  times  before  as  weU  as 
after  the  erection  of  the  steam-en^ne  in  1864-5. 
I  have  no  doubt  that  this  sound  (and  also  the 
sound  of  the  steam-engine  after  its  erection)  was 
often,  if  not  always,  perceptible  in  the  plaintiffs* 
garden,  and  in  some  of  the  rooms  of  their  hoose, 
especially  when  the  windows  were  open;  I  have 
no  doubt  that  it  was  louder  and  more  audible  at 
some  times,  and  when  the  wind  was  in  particular 
quarters,  than  at  other  times,  and  other  states  of 
tne  wind.  I  have  no  doubt  that  it  must  always 
have  been  more  or  less  heard  in  the  old  stable, 
where  the  heads  of  the  horses,  as  they  stood  in 
their  stalls,  were  turned  towards  the  wall  (de- 
scribed as  a  thin  wall),  on  the  other  side  of  which 
the  engine  was  fixed ;  and  where  there  was  a  small 
window  which  but  for  its  being  closed  by  certain 
boards  would  have  opened  directly  into  the  engine 
room  itself.  But  all  this  is  admitted  to  have  gone 
on  from  Jan.  1865  to  June  1870  without  amounting 
to  a  nuisance.  In  June  1870  a  sudden  noise  had 
alarmed  the  servants  of  the  plaintiff's,  and  since 
that  time  the  plaintiffs  had  entertained  the  idea  of 
some  danger  from  the  boiler  used  by  the  de- 
fendant. From  this  time  forth  the  engine  and  itB 
noises  were  to  the  plaintiffs  ajpermanent  source  of 
irritation  and  uneasiness.  [His  Liordship  then  ex- 
amined the  evidence  on  both  sides  as  to  the  house, 
and  as  to  the  effect  of  the  noise  and  vibration  on 
the  horses  in  the  stable.]  Witnesses  for  the 
plaintiffs  have  stated  that  on  one  occasion  the  horse 
of  a  visitor  when  put  in  the  stable  was  so  terrified 
that  it  had  to  be  removed ;  but  this  evidence  does 
not  make  a  powerful  impression  on  my  mind. 
The  case  of  Cooke  v.  Faroes  (L.  Rep.  5  Eq.  166) 
shows  that  it  is  not  every  ^occasional  and  acci- 
dental noise  which  might  frighten  a  horse  in  a 
stable   on    a  particular    day  that  will   entitle  a 

Elaintiff  to  an  injunction,  if  the  general  case  or 
abitual  nuisance  alleged  in  the  bill  is  not 
satisfactorily  proved,  ms  Lordship  came  to  the 
conclusion  that  no  sufficient  case  was  made  oat, 
and  that  the  bill,  so  &ur  as  it  sonffht  relief  <m  the 
ground  of  nuisance,  must  be  dismissed.    As  to  the 
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trespass,  it  appeared  that  part  of  the  defendant's 
engpne-house  overhung  the  plinth  of  one  of  the 
plaintiffs'  walls.  The  defendant,  however,  disputed 
the  right  of  the  plaintiffs  to  the  plinth,  a  question 
which  he  could  not  then  determine.  It  was  enough 
to  dispose  of  that,  that  the  defendant  had  been  in 
possession  for  more  than  five  years  without  re- 
monstrance on  the  plaintiffs'  part.  A  bill  for  an 
ejectment  by  way  of  mandatory  injunction  could 
not  be  supported  under  these  circumstances, 
and  that  part  of  the  bill  must  also  be  dis- 
missed. His  Lordship  continued:  There  is  left 
only  one  more  question;  that  of  the  obstruc- 
tion of  the  window  in  the  plaintiffs'  old  stable 
by  the  boards  placed  against  it,  and  also  by 
the  roof  of  the  defendants  engine-room.  As  to 
this,  I  have  felt  some  embarrassment.  On  the 
one  hand,  it  seems  to  me  that  an  unlawful  ob- 
struction by  the  defendant  of  an  ancient,  though 
not  very  valuable,  light  of  the  plaintiffs  has  been 
established.  On  the  other  hand,  this  obstruction 
took  place  nearly  six  years  before  the  bill  was 
filed,  under  the  very  eyes  of  the  plaintiffs  or  their 
servants,  who  can  never  have  gone  into  the  stable 
without  perceiving  it ;  and  the  light  does  not 
appear  to  have  been  for  any  practical  purpose 
missed  or  wanted  since  its  obstruction.  A  bill 
for  an  injunction  in  such  a  case  would  (I  think) 
before  the  passing  of  Lord  Cairns'  Act,  have  been 
dismissed,  and  the  plaintiffs  would  have  been  left 
to  their  remedy  at  law.  Since  that  Act,  if  the 
bill  were  not  dismissed,  I  should  certainly  agree 
with  the  Master  of  the  EoUs  in  thinking  the  case 
one  for  an  inquiry  as  to  damages,  and  not  for  an 
injunction.  But,  finding  myseS  obliged  to  leave 
the  plaintiffs  to  their  legal  remedy  (if  any)  as  to 
the  other  matters  complained  of,  and  being  of 
opinion  that  the  obstruction  of  light  is  so  con- 
nected with  the  other  alleged  trespass  as  to  make 
it  possible  that  some  injustice  might  be  done  if 
damaf^es  as  to  the  light  were  given  here,  and  the 
plaintiffs  at  the  same  time  left  in  possession  of  all 
their  legal  remedies  as  to  the  plinth  of  their  wall 
and  the  disputed  slip  of  land,  I  have  come  to  the 
conclusion  that  the  bill  ought  to  be  altogether 
dismissed,  without  prejudice  to  any  action  which 
the  plaintiffs  may  be  advised  to  bring.  The  costs 
of  tne  suit  will  follow  the  event;  the  plaintiffs' 
appeal  petition  will  be  dismissed  with  costs. 
There  will  be  no  costs  of  the  defendant's  appeal ; 
but  the  deposit  will  be  returned. 

Solicitors  for  the  plaintiffs,  Gregory,  Eowcliffe, 
and  Bawle. 

Solicitors  for  the  defendant,  MUne,  Riddle,  and 
Mellor. 

V.C.   MAUN8'   COUBT. 

Reported  by  Q.  I.  F.  Cooxs,  T.  H.  Ca&son,  and  F.  Gould, 
Esqrs.,  Barn8ter»-at-Law. 


Thursday,  Nov.  14, 1872.. 

The  Matob,  Aldebsien,  and  Burgesses  op  the 
BoBouGH  OP  Folkestone  v.  Woodward. 

Private  Act — Towns  Improvement  Clauses  Act  1847, 
8.  68— Pn5Zic  Health  Act  1848,  ».  2— Local 
Government  Act  1868,  s,  35 — Whether  "  house  " 
includes  "  church  " — Laches  of  corporation  in  ex- 
ereisi/ng  their  parliamentary  powers. 

The  corporalion  ofF.  had  by  their  private  Act,  with 
which  the  Towns  Im/provement  Clauses  Act  1847 
was  mainly  ineorporated,  power  in  case  where  the 


width  of  a  street  was  less  than  40ft.  to  prescribe 
the  Uiie  within  which  am/y  house  to  be  built  or 
rebuilt  shoidd  be  erected,  on  compensating  the 
owner  if  his  house  was  set  back. 
Land  having  been  conveyed  to  W.,  the  vicar  of  F., 
for  building  a  church,  he  first  erected  a  temporary 
wooden  structv/re.  After  sows  years  he  pulled  it 
down  and  began  to  build  a  permanent  church  stiU 
on  the  land  conveyed. 
The  chwrch  so  to  be  erected  would  ahut  upon  a  street 

averaging  S2ft.  in  width. 
The  corporation  prescribed  a  line  within  which  the 
defendant  should  build,  but  the  formal  prescription 
was  not  made  until  som^  weeks  after  the  founda- 
tions were  laid. 
The  proposed  church  wmdd  at  one  comer  ahvl  6ft. 
beyond  the  prescribed  line.     There  was  no  evidence 
to  show  that  land  could  not  be  taken  from  the  other 
side  of  the  street  if  necessary,  to  widen  U. 
Held,  thai  a  church  was  a  hou^e  within  the  meaning 
of  the  Acts,  and  thai  the  defendant  W.  was  the 
owner  to  whom  compensation  would  be  paid,  bul 
thai  as  tlie  corpormlion  had  in  the  opinion  of  the 
court  unreasonably  exercised  their  strict  power, 
and  had  prescribed  the  boundary  line  after  the 
building  was  begun,  the  court  would  not  restrain 
W.  from  continuing  his  building. 
Motion  for  injunction. 

This  was  a  motion  on  behalf  of  the  Corporation 
of  Folkestone  to  restrain  the  defendant,  the  Rev. 
Matthew  Woodward,  who  is  the  perpetual  curate 
of  the  parish  of  Folkestone,  from  erecting  a 
church  so  as  to  project  at  one  comer  beyond  a 
line  prescribed  by  the  corporation  under  the 
powers  of  the  Folkestone  Improvement  Act  1855. 
By  the  Folkestone  Improvement  Act  1855,  with 
which  the  Towns  Improvement  Clauses  Act  1847, 
was  mainly  incorporated  it  was  enacted  as  follows  : 

Sect.  50 : 

In  every  case  where  the  width  of  any  street  shall  not 
be  40ft.,  it  shall  be  lawful  for  the  corporation,  whenever 
it  shall  appear  to  them  expedient,  to  prescribe  the  line 
in  which  any  house  to  be  hereafter  bnilt  or  taken  down 
for  the  purpose  of  being  rebuilt  or  altered  shall  be 
erected,  and  the  same  EhaXL  be  erected  in  accordance 
therewith,  and  the  corporation  shall  pay  or  tender  com- 
pensation  to  the  owner  or  ether  person  immediately  inte- 
rested  in  such  house  for  any  loss  or  damage  he  may  sus- 
tain in  consequence  of  his  house  being  set  back.  .... 

By  an  indenture  dated  the  10th  July  1865, 
Benjamin  John  Andrews  granted  a  piece  of  land 
in  Folkestone,  bounded  on  the  north  by  the 
Dover-road,  and  on  the  south  by  St.  Michael'd- 
terrace,  to  the  defendant  and  his  successors 
erpetual  curates  of  the  parish  of  Folkestone 
or  ever,  for  the  purpose  of  there  being 
erected  thereon  a  church  for  the  parishioners  of 
Folkestone.  Shortly  after  the  date  of  this  inden- 
ture, the  defendant  erected  upon  this  piece  of  land 
a  wooden  building,  which  was  used  as  a  temporary 
church.  In  the  month  of  May  or  June  1872,  the 
defendant  pulled  down  the  temporary  building  in 
order  to  erect  a  permanent  church,  which  would 
stand  nearly  on  the  site  of  the  old  temporary 
building,  but  a  little  in  advance  of  it,  though  still 
upon  the  defendant's  land  conveyed  by  the  inden- 
ture above  mentioned. 

On  the  17th  June  1872,  it  was  resolved  by  the 
corporation,  "  that  the  width  of  the  several  roads 
upon  which  the  proposed  new  church  of  St. 
Michael  will  abut,  must  be  of  not  less  width  than 
40ft.  inclusive  of  the  footways." 

The  bill  stated  thafe  «mcVi  x^^0»slv2k\SL  -^^sa.  \sstS^- 
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with  brought  to  ihe  notice  of  the  defendant,  but 
that,  notwithstanding  the  resolution,  his  builders 
commenced  putting  m  the  foundations  of  the  said 

Sirmanent  building.    At  this  time  the  width  of 
over-road  areraged  32ft. 

On  the  5th  Aug.  1872,  the  corporation  prescribed 
the  line  in  which  any  building  thereafter  built  or 
taken  down  for  the  purpose  of  being  rebuilt  or 
altered,  should  be  erected  on  the  Dover-road 
frontage,  and  transmitted  a  copy  of  a  plan  showing 
the  prescribed  line  so  far  as  it  affected  the  defen- 
dant's property  to  the  defendant  on  the  6th  Aug. 
1872. 

On  the  21  st  Aug.  1872,  the  defendant  informed 
the  plaintiffs  that  he  had  obtained  counsel's 
opinion  that  he  had  a  right  to  build  the  proposed 
cnurch  in  whatever  position  he  thought  fit  upon 
hisproperty. 

The  plaintiffs  accordingly  filed  a  bill  on  the  3rd 
Oct.  lo72,  stating  the  above  facts,  and  that  the 
proposed  new  buudin^  would  at  one  comer  on  the 
north  side  project  six  feet  over  the  prescribed 
building  line.  It  also  stated  that  the  plaintiffs 
were  and  always  had  been  willing  to  make  com- 
pensation to  the  defendant  for  loss  or  damage  by 
reason  of  his  building  being  set  back,  and  prayed 
an  injunction  to  restrain  him  from  building  witnin 
the  prescribed  line. 

Toe  plaintiffs  now  moved  for  an  injunction  to 
restrain  the  defendant  according  to  the  prayer  of 
the  bill  as  above  stated. 

Ffooks,  Q.  0.  and  Ince  in  support  of  the  motion, 
referred  to  section  50  of  the  Act  above  set  out.  The 
corporation  have  power  to  prescribe  the  line  of 
building,  and  in  this  case  tuey  think  it  right  to 
exercise  the  power.  Dover-road  is  an  existing 
street,  being  the  old  highway.  The  word  "  house, 
includes  a  church,  as  appears  by  the  inteipreta- 
tion  clause  in  the  Public  Health  Act  1848.  in  the 
Towns  Improvement  Clauses  Act  1847,  sect.  68, 
the  words  are  "  house  or  building,"  and  sects.  109, 
110,  show  that  "houses"  and  "buildings"  are 
used  as  synonymous  terms,  and  that  by  a 
building  a  church  is  meant.  The  object  of  the 
Folkestone  Improvement  Act  1855  was  to  im- 
prove the  town  by  widening  the  streets.  This 
projection  will  cause  inconvenience  in  the  use  of 
the  street.  Even  if  we  give  up  our  own  Act,  we 
have  the  power  we  contend  for  under  the  Local 
Grovemment  Act  1855,  by  virtue  of  the  Public 
Health  Act  1872. 

Glasse,  Q.  C.  and  Bedwell,  for  the  defendant. — 
The  50th  section  of  the  Folkestone  Improvement 
Act  1847,  does  not  apply  to  a  church  taken  down 
to  be  rebuilt.  If  we  chose  to  leave  off  building 
the  corporation  could  not  touch  the  land,  as  their 
power  is  to  take  possession  on  compensating  tba 
owner.  There  is  no  owner  here ;  the  defendant  ir 
not  owner.  Angell  v.  Vestry  of  Paddington  (L.  Rep. 
3  Q.  B.  714)  decides  that  commisioners  for  build- 
ing a  church  are  not  owners.  The  definition  of 
owner  is  the  same  in  The  Towns  Improvement 
Clauses  Act  1847,  and  the  Public  Health  Act 
1848.  The  foundations  were  put  in  in  June. 
The  line  of  building  was  not  prescribed  until  the 
5th  of  Aug.  The  resolution  passed  in  Api-il  was 
not  a  prescription.  The  corporation  can  take  a 
part  of^  the  land  from  the  other  side  of  the  road, 
if  a  width  of  40ft.  is  necessary. 

Ffooksy  Q.  C,  was  called  upon  to  reply  only  on 
the  question  of  the  laches  of  the  corporation. 

The  Vice-Chaucellok  said  that  it  was  not,  and 


could  not  be,  disputed  that  the  oorporation  were  a 
governing  body,  and  that  they  had  the  power  d 
prescribing  the  boundary  line  of  new  buildings. 
It  had  been  argued  for  the  defendant  that  thiB 
power  did  not  apply  in  the  case  of  a  church ;  if 
that  were  so,  tnen,  wherever  the  church  was 
erected,  the  corporation  would  have  no  power  even 
if  it  were  to  be  built  entirely  across  the  road.  That 
could  not  be  the  meaning  of  the  Acts.  Although 
in  The  Towns  Improvement  Clauses  Act  1847, 
the  word  house  did  not  in  terms  inclade  a  church, 
he  was  of  opinion  he  should  have  to  hold  it 
included  under  the  term  house  in  the  35th  sectaoo 
of  The  Local  Government  Act  1855.  He  was  of 
opinion  that,  upon  the  old  and  new  Acts,  a  church 
was  a  building  within  the  Acts.  It  had  beoi 
argued  that  neither  the  defendant  nor  any 
one  associated  with  him  was  an  owner  to 
whom  the  compensation  provided  for  could  be 
paid,  and  the  case  of  AngeU  v.  Vestry  ofPaddingUm 
nad  been  cited  in  support  of  the  argument,  but 
that  case  was  decided  with  reference  to  liability  for 
taxation  and  did  not  apply  to  the  present  case. 
The  corporation  had  passed  a  resolution  on  the 
17th  June,  but  it  did  not  appear  that  they  told  the 
defendant  at  that  time  that  they  shoald  require 
any  of  his  land.  They  had  the  power  of  prescrib- 
ing the  line  beyond  which  the  building  was  not  to 
extend,  but  he  had  not  heard  any  evidence  to 
show  that  they  oould  not  have  a  width  of  40ft.  (ot 
the  street  without  takins  any  of  this  land.  He 
thought  that  if  the  defendant  was  allowed  to  build 
up  to  the  limit  of  his  land  there  woold  still  be  room 
for  a  width  of  40ft.,  as  there  were  no  buildings  on 
the  opposite  side.  In  aU  cases  of  powers  vested 
in  a  oorporation,  the  court  could  not  control 
their  exercise  of  discretion  where  the  powers 
were  not  fraudulently  or  corruptly  exercised 
He  thought  the  corporation  had  taken  an  ex- 
treme view,  seeing  that  public  oonveni^ce 
might  be  met  by  a  road  of  2^.  or  24ft.  in  width 
However,  they  had  the  power  to  insist  on  40ft., 
but  the  ground  on  which  he  put  his  decision  wis 
that  the  corporation  acting  stricUy  must  be  treated 
strictly.  The  defendant  was  not  doing  any  wrong 
in  commencing  his  building.  The  parliamentaiy 
power  was  not  exercised  until  the  5tn  Aug.,  when 
he  had  progressed  with  his  building.  There  was  no 
evidence  toat  the  defendant  was  Duilding  beyond 
other  buildings  already  existing.  As  the  corpora- 
tion were  exercising  tneir  power  unreasonab^,  it 
was  too  late  on  the  5th  Aug.  for  them  to  inter- 
fere.  Motion  refused  with  cotis. 

Solicitors  for  the  plaintifEs,  Talhot  and  Tasker,  for 
Harrison,  Folkestone. 

Solicitors  for  the   defendant*    Tanqueray  WU- 
laume,  and  Hanhwry. 


V.C.  WICXBNB'  COITHT. 

Reported  by  Edwako  Wirslow  and  HrnvrnT  Qodbtboi,  Eeqn. 

Barristera-at-Law . 


Thursday,  Nov.  7,  1872. 

FOBBES  V.  EcCLBSIASnCAL  CoiOIISSIONSRS  FOR 

Ekglaxd. 

51  Geo,  3,  c.  115,  8,  2 — EcdesicuHcal  dnmnissitmen 
—Grant  by  of  waste  land — Common  r^ibr— 
Village  green — Demurrer, 

The  Act  0/51  Geo.  3,  c  115,  does  not  empower  Ap 
lord  of  the  manor  to  disetuurge  eommumaiie  hmit 
from  common  or   customary  rights  mat  strkSf 
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manor Mt  as  e.^.,  the  ri^ht  of  parishoners  to  their 

village  green. 
This  was  a  demurrer. 

The  bill  was  filed  by  the  plaintiff  on  behalf  of 
himself  and  all  other  the  inhabitants  of  the  parish 
of  St.  Mary  Extra,  Hants,  in  order  to  restram  the 
defendants  from  granting  a  portion  of  the  common 
land  belonging  to  the  parish,  for  the  purposes  of 
a  burial  ground. 

The  defendants  were  the  Ecclesiastical  Commis- 
sioners, who  were  the  lords  of  the  manor,  and  the 
vicar  of  the  parish.  The  land  in  question  was 
within  the  manor  of  Bitteme,  and  was  known  as 
Pear  Ti-ee  Green  ;  and  the  bill  alleged  that  there 
had  been,  from  time  immemoiial,  a  custom  for  all 
the  inhabitants  of  the  parish  to  enjoy  the  right  of 
using  the  green  for  air,  exercise,  amusement, 
recreation,  and  all  lawful  village  sports,  games, 
and  pastimes.  In  the  year  1812  an  Act  (52  Geo.  3, 
c.  1*27)  was  passed,  authorising  the  inclosure  of 
lands  in  the  parish  of  St.  Marv  Extra  and  the 
adjacent  parish  of  Stoneham,  called  Bitteme  Com- 
mon. Tne  Act  recited  that  the  Bishop  of  Win- 
chester was  lord  of  the  manor  of  Bitteme ;  and  by 
the  23rd  section  the  commissioners  were  required 
to  set  apart  one^ixteenth  part  of  the  waste  lands 
to  the  Bishop  of  Winchester  and  his  successors,  in 
lieu  of  compensation  for  the  waste  lands.  By  the 
25th  section  the  commissioners  were  further 
directed  to  divide  the  residue  of  Bitteme  Common, 
Weston  Common,  Weston  Marsh,  and  all  other 
waste  lands  between  lands  thereby  intended  to  be 
divided,  allotted,  and  inclosed  in  the  parishes  of 
Stoneham  and  St.  Mary  Extra  (except  Fear  Tree 
Green,  which  consisted  of  13a.  3r.  8p.)  between  the 
several  owners  and  proprietors. 

In  1846  a  small  portion  of  Pear  Tree  Ghreen  was 
annexed  to  the  burial  ground  of  Jesus  Chapel,  and 
inclosed  for  that  purpose.  In  1867  the  necessity 
for  providing  more  burial  ground  for  the  parish  of 
St.  Mary  Extra  being  strongljr  felt  by  the  parish- 
ioners, they  appointed  a  committee  to  consiaer  the 
best  means  of  carrying  out  the  object ;  and  in  June 
1871  the  committee  made  their  report,  reoom- 
mending  the  purchase  of  a  certain  piece  of  ground 
of  two  and  a  half  acres,  which  the  owner  was 
willing  to  sell  for  502.  At  a  vestry  meeting  of  the 
parishioners,  held  on  the  15th  of  the  same  month 
to  consider  the  matter,  it  appeared  that  a  ^ntle- 
man  in  the  neighbourhood  had  agreed  to  give  the 
501.  required,  and  a  resolution  was  passed  iJiat  the 
offer  should  be  accepted. 

The  resolution,  however,  was  opposed  by  a  few 
of  the  parishioners,  who  applied  to  the  commis- 
sioners for  leave  to  enlarge  the  present  burial 
ground  by  a  further  enclosure  of  about  an  acre 
and  three  quarters  of  Pear  Tree  Green.  In  opp^ 
sition  to  this  application  a  memorial  was  prepared 
and  presented  to  the  defendants  by  other  persons 
opposed  to  further  encroachments  on  the  green, 
and  this  was  signed  by  the  principal  ratepayers 
and  inhabitants  of  the  parish.  The  commissioners 
at  first  refused  to  comply  with  the  application  ; 
but  ultimately  the  bishop  having  advised  that  a 
portion  of  Pear  Tree  Green  should  be  enclosed  as 
a  burial  ground,  the  commissioners  assented. 

A  ^ood  deal  of  correspondence  between  the 
plaintiff  and  defendants  followed  on  the  subject, 
and  eventuaUv  this  bill  was  filed  praying  that  it 
might  be  declared  that  the  plaintiff  and  the  other 
inhabitants  of  St.  Mary  Extra  were  entitled  to  the 
right  to  use  the  whole  of  tiie  piece  of  ground  re- 
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maining  unenclosed  and  known  as  Pear  Tree  Green 
for  enjoyment,  exercise,  amusement,  recreation, 
and  for  all  lawful  village  sports,  games,  and 
pastimes ;  and  that  the  grant  which  the  defendants, 
the  Ecclesiastical  Commissioners,  had  made  for 
the  purpose  of  enclosure  as  aforesaid,  was  whollv 
void,  and  that  the  defendants  were  not  entitled, 
nor  wore  any  of  them,  under  the  authority  of  the 
Act  of  51  Geo.  3,  c.  115,  or  otherwise,  authorised  to 
make  any  enclosure  of  any  part  of  the  said  green 
or  in  any  way  to  interfere  with  the  said  right  of 
the  plaintiff  and  the  other  inhabitants  of  the  said 
parish. 

That  the  defendants  and  every  of  them,  their 
and  every  of  their  agents  and  servants  might  be 
restrainea  by  the  order  and  injunction  of  the  court, 
from  enclosing  or  granting,  or  purporting  to  grant, 
any  authority  to  enclose  any  part  of  the  said  Pear 
Tree  Green  remaining  unenclosed,  or  from  in  any 
wav  interfering  with  the  enjoyment  by  the  plain- 
tiff and  the  other  inhabitants  of  the  parish  of  St. 
Mary  Extra,  of  the  rights  to  which  they  should  be 
entitled  as  aforesaid. 

To  this  bill  the  defendant,  the  vicar  of  the  parish, 
demurred,  for  want  of  equity. 

The  defendants  mainly  relied  on  the  provisions 
of  51  Geo.  3,  c.  115.(a) 

The  defendants  further  relied  on  the  17th  section 
of  52  Geo.  3,  c.  127,  which  empowers  the  lord  of 
the  manor  to  extinguish  commonable  rights. 

The  plaintiff,  on  the  other  hand,  maintained 
that  the  provisions  of  51  Geo.  3,  c.  115,  were  not 
intended  to  extiend  to  the  case  of  a  village  green 
so  as  to  enable  the  lord  of  the  manor  to  disregard 
and  override  the  cust^'teary  rights  of  recreation 
which  might  exist  thereon ;  ana  he  submitted  that 
the  defendants  could  not,  under  the  authority  of 
the  Act  (especially  having  regard  to  the  subse- 
quent Act  of  52  Geo.  3,  c.  127),  inclose  any  part 
of  the  common  so  as  to  destroy  or  interfere  with 

(a)  Seot.  2.  It  shall  be  lawful  for  any  person  or  persons 
bodies  politic  or  corporate,  seised  of  or  entitled  to  the  en- 
tire ana  absolute  fee  simple  of  any  manor,  by  deed  under 
the  hand  and  seal,  or  hands  and  seals  of  any  such  person 
or  persons,  and  under  the  seal  or  seals  of  any  snoh  body  or 
booies  ijolitic  or  corporate,  and  enrolled  in  the  Court  of 
Chancery  in  nant  for  the  rector,  rioar,  or  other  ministers 
of  anv  parish  ohnrch,  and  Ms  successors,  any  parcel  or 
parous  of  Umd  not  exceeding  in  the  whole  the  quantity  of 
five  statute  acres,  parcel  of  the  waste  of  such  manor,  and 
lying  within  the  parish  where  such  church  or  chapel  shall 
be,  or  shall  be  intended  to  be  erected,  or  within  any  extra 
parochial  district,  wherein  any  such  chapel  shall  be,  or 
shall  be  intended  to  be,  erected  for  the  purpose  of  erecting 
thereon,  or  enlarginjf  any  such  church  or  chapel,  or 
for  a  churchyard  or  burying  ground,  or  enlarging:  a 
churchyard  or  burying  ground  for  such  parish  or  extra 
parochial  place,  or  for  a  glebe  for  the  rector,  vicar, 
curate,  or  ot^er  minister  of  any  such  church  or  chapel 
to  erect  a  mansion,  house,  or  other  buildings  thereon, 
or  make  other  conveniences  for  the  residence  of  such 
rector,  ricar,  curate,  or  other  minister,  freed  and  abso- 
lutely discharged  of  and  from  all  rights  of  common 
thereon,  and  any  statute  prohibiting  any  alienation  in 
mortmain,  or  other  statute,  law,  or  custom  to  the  con- 
trary notwithstanding :  Provided  always,  that  no  grant 
whatsoever  shall  be  made  of  any  land  whatsoever  for 
any  of  the  purposes  authorised  by  this  Act,  unlera  the 
church  or  chapel  for  the  benefit  whereof,  or  the  minister 
whereof  such  grant  shall  be  made,  shall  be  a  parochial 
church  or  chapel  for  the  service  of  the  United  Church  of 
England  and  ueland,  dulv  authorised  by  law,  or  a  ohruoh 
oronapel  duly  oonseoratea  for  the  sendee  of  such  church, 
erected  or  to  be  erected  for  such  purpose  bv  and  with 
!|he  license  and  consent  of  the  ordinary  of  the  diocese 
wherein  the  same  shall  be. 
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th«  customary  rights  to  vhich  the  inhabituita 
nere  entitled. 

Dkkinaon,  Q.  C.  and  ChUty,  for  the  demurrer. 

LindUy,  Q.  C.  and  Maidlou!,  fbr  the  plaiotiS, 
referred  to 


Graham  Bcutmga,  tot  the  Ecclesiastical  Com- 


ChUty  in  reply. 

The  ViCB-CHtsCELLOB.— ^The  qnestion  raised  by 
this  demnrrer  is  very  Bimple,  bat  at  the  same 
time  very  important.  It  is  whether  the  commis- 
aioners,  who  are  abo  lords  of  the  manor,  have 
powerunderthe  Act  of  51  Geo.  3,  c.  115,  to  discharge 
commonable  Isnds,  not  only  from  ordinary  rights, 
but  also  from  cnBtomair  rights,  nhich  Btrictly  are 
not  manorial.  To  hold  that  ther  have  would  be 
to  pnt  a  forced  oinstmction  on  toe  Act,  and  as  it 
were,  by  a  sidewind,  to  sanction  an  invasion  of  the 
rights  of  the  inhabitants  of  the  parish.  I  am  of 
opmion  that  the  words  of  the  statute  are  capable 
M  receiving  a  perfectly  satiafactory  interpre^tion 
without  applying  to  the  custom  claimed  on  behalf 
of  the  plamCifr.  I  must,  therefore,  bold  that  the 
lords  (tf  the  manor  have  no  power  to  destroy  this 
custom,  if  it  exists  as  alleged  in  the  bill.  The 
demnrrer  must  therefore  be  overraled. 

Solicitors  for  the  pluntiff,  Lm  and  Best. 

SoUcitcHV  for  the  defendants,  8hvm  and  Croaa- 


COUBT   OF  QITEEVS   BEBCH. 

Bepart«d  bjr  J,  Sbobtt  mnd  M.  W,  HcKiixia,  Eaqrt., 
BaTi\Mten-U-lMm, 

ToMday,  Nov.  26, 1872. 
MooEE  V.  Metbopoutan  Bulway  Covfant. 

FdUe  imprUonmenl — Implied  authority  to  oficer  of 
a  railway  eomfany  lo  give  a  poMenger  la  ekarge 
—8  Vict.  c.  20,  88.  '103, 104. 

Flainli^  had  taken  a  Ihird-clatt  return  ticket  from 
Nottmg  Sill  Qaie  to  the  Man$ion  Houfe,  and  he 
wtu  laid  bg  the  ataiion-masler  Ih^,  by  the  rules  of 
the  company,  he  might,  if  he  liked,  return  fro 


far  at  Edgware-Toad,  three  italions  short  of  fhai 
from  trhicli  kit  return  ticket  wat  taken.  Here 
upon  giving  up  the  teeond  half  of  his  ticket,  the 
colhclor  demanded  2d.  extra  payment.  The 
plaintiff  offered  to  pay  under  prolesi  the  turn  de- 
manded, i/  a  receipt  were  given  him.  TJiia  mat 
reused,  and  the  ticket  collector,  acting  under  the 
advice  of  the  station  intpeetor,  a  railway  official, 
caused  the  plaintiff  lo  be  taken  to  a  police-station. 
Upon  the  facts  the  magistrate  ditmitsedthe  charge, 
and  in  an  action  for  faite  imprisonment  the 
plaintiff  was  nonsuited  on  tlie  ground  that  no  evi- 
dence of  express  authority  from  the  defendantt  to 
the  inspeeloT  having  been  given,  the  defendants 
were  not  responaibh  for  his  mistake  of  law  in 
taking  the  plaintiff  into  custody. 
Held,  upon  a  rule  for  a  netu  trial,  that  there  wat 
evidence  for  a  jury  thai  the  inspector  was  autho- 
rised bv  the  company  to  exercise  a  discretion, 
which,  bu  mistake,  might  include  such  an  act  as 
thit,  and  the  company  might  be  liable  for  such  a 
mit/ahe. 
Tsa  action  ma  tried  in  MiddleBeix\>Qtonl'aa'h,l' 


who  nonsuited  the  plaintiff.     (See  report  of  tlw 
case  at  Nisi  Pnus,  25  L.  T.  Bep.  N.  S.  951.) 

The  declaration  stated  that  tiie  defendanti 
assaulted  the  plaintiff,  and  gave  him  into  custody 
to  a  policeman,  and  compelled  him  to  go  toapoboe 
station,  and  be  kept  in  prison  for  a  long  tim^ 
until  he  could  procnre  beJl  for  hiu  ap[>ewnuice 
before  a  police  magistrate,  and  thereupon  com- 

CUed  the  plaintiff  to  appear  the  next  mominft 
Fore  the  said  magistrate  upon  a  char^  by  the 
defendants  therein  and  theretofore  made,  namdy, 
that  he  the  said  phuntiS,  being  a  passenger  on  the 
defendants'  railway,  had  refused,  on  arriving  at 
Edgware-road  Station,  to  deliver  up  hie  ticket  and 
to  pay  his  legal  fare,  and  thereby  had  defrauded  the 
company  of  twopence.  Whereby  the  plaJntiS 
Boffered  Knat  pain  of  body  and  mind,  and  wsb  ex- 
posed ana  injured  in  his  credit  and  circumstanoea, 
and  was  prevented  from  carrying  on  hia  businea*. 
and  from  providing  for  his  family  by  his  pmsonal 
oare  and  attention,  and  incorred  great  expense,  to 
wit,  51.  fbr  procnring  the  sud  bail  as  aforesaid,  and 
otherwise  in  procurmg  his  hberation  and  discharge 
from  the  said  imprisonment. 

The  defendants  pleaded  not  guilty. 

It  appcu«d  that  plaintiff  had  taken  a  Quid 
class  return  ticket  from  the  Notting-hill-gate 
station  to  the  Mansion-house,  uid  the  station 
master  told  him  that  by  the  mles  of  the  cmnpany 
he  might  if  he  liked  retnni  from  Hoornte-street 
instead  of  from  the  Mansion-honue.  He  availed 
himself  of  this  privilege  as  far  as  the  Edgware- 
road,  three  stations  short  of  that  from  which  his 
return  ticket  was  taken.  Here,  upon  jnving  up 
the  second  half  of  his  ticket,  the  collector  demiandea 
Si.  extra  payment.  Theplaindff  offered  to  pay  onder 
protest  the  sum  demanded,  if  a  receipt  were  given 
him.  This  was  refiised,  and  the  ticket  ooUector, 
acting  under  the  advice  of  the  station  inspector,  a 
railway  official,  caused  the  plaintiff  to  be  taken  to 
a  police  station.  The  only  three  offences  for 
which  sects.  103  and  104  of  the  Kailway  Claosea 
Consolidation  Act  1845,  provide  detention  ar«, 
first,  "  If  any  person  travel  or  attempt  to  travd 
in  any  carriage  of  the  company,  or  of  any  ocher 
company  or  party  using  the  railway,  without 
having  previously  paid  bis  fare,  and  with  intent 
to   avoid   payment   thereof:"    Secondly,   "if  any 

Eerson  having  paid  his  fare  for  a  cert^n  distance, 
nowingly  and  wilfully  proceed  in  any  such  car- 
riage beyond  snch  distance,  without  previously 
paying  the  additional  fare  for  the  additional  dis- 
tance, and  with  intent  to  avoid  payment  therecf :" 
Thirdly,  "  if  any  person  knowmgly  and  wilfhlly 
refbse  or  neglect,  on  arriving  at  the  point  to 
which  he  has  paid  his  fare,  to  quit  such  carriage." 
fRie  magistral  dismissed  the  charge  made  in  fhe 
name  of  the  company  twainst  the  plaJntiS*.  The 
defendants  argued,  and  the  jndge  at  the  trial  hdd, 
that  no  evidence  of  express  authoriW  from  the 
defendants  to  the  inspector  having  hn^a  given, 
the  defendants  were  not  responsible  for  his  mis- 
take of  law  in  taking  the  plaintiff  into  custody. 

A  rule  had  been  obtamed  calling  npon  the  de- 
fendants to  show  cause  why  the  nonsuit  enteied 
at  the  trial  should  not  be  set  aside,  and  a  new  faial 
had  on  the  ground  of  misdirection,  in  that  ttte 
defendants  were  liable  for  the  fhlse  imprismunenl 
by  their  officials  of  the  pl^utiff  under  aeota.  VH, 
104,108,  109,  110,andl54d'8&9TiaLo.2(^wtd 
o^oa  \\«  W^  ^iraved  upon  the  triaL 
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Moore  v.  Mktbopolitan  Railway  Compant. 


[QB. 


station  inspector  acted  in  opposition  to  the  law, 
and  such  a  proceeding  was  not  authorised  by  the 
defendants.  A  similar  case  was  Povlton  y.  The 
London  and  South  Western  Bailwa/y  Company 
(L.  Rep.  2  Q.B.  534;  17  L.  T.  Rep.  N.  S.  11), 
in  which  the  plaintiff  having  taken  a  horse 
to  an  agricultural  show  by  the  defendants* 
railway,  was  entitled,  under  arrangements  ad- 
vertised by  the  defendants,  to  take  the  horse 
back  free  of  charge  on  production  of  a  certificate. 
The  plaintiff  accordingly  produced  a  certificate, 
and  tne  horse  was  put  into  a  box  without  payment 
or  booking  ,  and  plaintiff  having  taken  a  ticket  for 
himself,  proceedea  by  the  same  train.  At  the  end 
of  the  journey  the  station  master  demanded  pay- 
ment for  the  horse,  and  the  plaintiff  refusing  to 
pay,  was  detained  in  custody  by  two  policemen, 
under  the  orders  of  the  station  master,  until  it  was 
ascertained  by  telegraph  that  all  was  right.  An 
action  having  been  brought  against  the  defendants 
for  false  imprisonment,  it  was  held  that  a  railway 
company  has  power  to  apprehend  a  person  travel- 
ling on  the  railway  without  having  paid  his  own 
fare,  but  has  power  only  to  detain  tne  goods  for 
nonpayment  of  the  carriage ;  consequently,  as  the 
defendants  themselves  would  have  had  no  power 
to  detain  the  plaintiff  on  the  assumption  that 
he  had  wrongfully  taken  the  horse  by  the  train 
without  paying,  there  could  be  no  authority 
implied  from  them  to  the  station  master  to 
detain  the  plaintiff  on  this  assumption,  and 
they  were  therefore  not  liable  for  this  act  of 
the  station  master.  On  this  ground  the  court 
distinguished  the  case  from  G^  y.  The  Qreai 
Northern  liailway  Goin/pamf  (3  K  &  E.  672)  and 
others  mentioned  in  the  argument.  In  Gqff 
V.  The  Great  Northern  Railway  Company,  the 
evidence  for  plaintiff  showed  that  he,  having 
travelled  on  defendants'  line  with  a  return  ticket 
from  L.  to  W.  and  back,  at  the  end  of  the  return 
journey  gave  up  to  defendant's  ticket  collector 
at  the  L.  station  the  return  half  of  another 
ticket  which  had  then  expired,  and  which 
he  had  put  in  his  pocket  by  mistake  for  the 
right  one.  The  ticket  collector  thereupon  took 
hmi  to  the  ticket  office,  where  he  explained  the 
mistake.  Thence  the  collector  took  him  to  defen- 
dants' paid  inspector  of  police  at  the  station,  and 
the  collector  and  inspector  thence  took  him  to  the 
office,  also  at  the  station,  of  the  superintendent  of 
the  hne,  who,  refusing  to  accept  plaintiff's  expla- 
nation, said  to  the  inspector,  "I  think  you  nad 
better  take  him ;  but  first  you  had  better  obtain 
the  concurrence  of  the  secretary."  The  inspector 
thereupon  lefl,  but  returned  shortly  afterwards 
(whether  or  not  having  obtained  the  secretary's 
concurrence  did  not  appear),  when  he  directed,  a 
police  constable,  also  m  defendants'  pay,  to  take 
plaintiff  before  a  magistrate  on  the  charge.  The 
constable  did  so,  and  the  magistrate,  plaintiff's 
story  proving  t^ue,  dismissed  the  complaint. 
Hela,  in  an  action  against  the  company  for  false 
imprisonment,  that  tne  conduct  of  all  aefendants' 
other  officers,  in  referring  to  the  superintendent  of 
the  line  as  the  superior  authority,  was  sufficient 
evidence  to  go  to  the  jury  that  he  was  an  officer 
having  authority  to  act  for  defendants  in  arresting 
plaintiff;  and  that  the  verdict  of  50Z.  found  for  the 
plaintiff  should  stand.  There  the  defendants' 
officer  made  a  mistake  of  fact  in  not  beUeving  the 
plaintiff's  story,  and  the  court  considered  his 
aathority  went  so  far  as  to  exercise  a  discretion  in 


such  a  matter ;  but  here  the  officer  acted  illegally, 
without  mistake  of  fact,  and  therefore  the  defen- 
dants, having  given  him  no  authority  so  to  do, 
ought  not  to  be  liable.  Railway  companies  hire 
their  servants  to  do  lawful  acts  only,  and  they 
have  no  implied  authority  to  make  an  illegal 
arrest ;  this  is  the  effect  of 

Allen  V.  The  London  and  South-  Western  Railway  Com- 
pany, L.  Bep.  6  Q.  B.  65 ;  23  L.  T.  Bep.  N.  S.  612  ; 

Roe  V.  Birkennead,  ^c,y  Raxlwa/y  Conwany,  7  Ex.  36; 

Ed-wards  v.  London  and  North-Weatern  Railway 
Company,  L.  Bep.  5  C.  P.  445  ;  22  L.  T.  Bep.  N.  S. 
656. 

Lewis  Glyn  appeared  for  the  plaintiff  to  support 
the  rule,  but  was  not  heard. 

Blackburn,  J. — We  need  not  trouble  counsel  for 
the  plaintiff,  for  when  the  facts  are  seen  we  find 
them  clearly  governed  by  the  decision  in  Goff  v. 
The  Greai  Northern  Railway  Compa/rvy.  My  brother 
Lush  therefore  made  a  mistake  at  the  trial,  and 
should  have  allowed  the  evidence  to  go  to  the  jury. 
The  principle  of  Goff  v.  The  Great  Northern  Rail- 
way Company  has  never  been  deviated  from  in 
cases  which  have  been  since  decided.  "  In  deter- 
mining whether  (p.  678)  there  should  have  been  a 
nonsuit  or  not,  we  must  say,  whether,  assuming 
all  that  was  stated  to  be  accurate,  it  afforded  evi- 
dence on  which  the  jury  might  properly  find  that 
the  imprisonment  was  the  act  of  some  person  act- 
ing within  the  scope  of  an  authority  conferred  on 
him  by  the  defendants."  The  cojirt  then  pro- 
ceeded to  apply  the  principles  laid  down  by  the 
Exchequer  Chamber  in  Giles  y.  The  TaffVale  Rail- 
way Company  (2  E.  &  B.  822)  concerning  the  evi- 
dence of  authority  to  deal  with  goods,  and  con- 
cluded that  there  was  in  that  case  evidence  of 
authority  which  ought  to  have  been  submitted  to 
the  jury.  "  By  stat.  8  Vict.  c.  20  ss.  103,  104,  a 
penalty  is  imposed  on  any  person  travelling  on  a 
railway  without  having  paid  his  fare,  with  intent 
to  ayoid  payment  thereof;  and  power  is  given  to 
all  officers  and  servants  on  behalf  of  the  com- 
pany to  apprehend  such  person  until  he  can 
conveniently  be  taken  before  a  justice.  In  the 
ordinary  course  of  affairs,  the  company  must 
decide  whether  they  will  submit  to  what  they 
believe  to  be  an  imposition,  or  use  this  summary 
power  for  their  protection:  and  as,  from  the 
nature  of  the  case,  the  decision  whether  a  par- 
ticular passenger  shall  be  arrested  or  not  must  be 
made  without  delay,  and  as  the  case  may  be  not  of 
infrequent  occurrence,  we  think  it  a  reasonable 
inference  that,  i^  the  conduct  of  their  business, 
the  company  have  on  the  spot  officers  with  autho- 
rity to  determine,  without  the  delay  attending  on 
convening  the  directors,  whether  the  servants  of 
the  company  shall  or  shall  not,  on  the  company's 
behalf,  apprehend  a  person  accused  of  this  offence. 
We  thiuK  that  the  company  would  have  a  right  to 
blame  those  officers  if  they  did  not,  on  their 
behalf,  apprehend  a  person,  if  it  seemed  a  fit  case ; 
and,  if  so,  the  company  must  be  answerable  if,  in 
the  exercise  of  their  discretion,  these  officers,  on 
their  behalf,  apprehend  an  innocent  person.  The 
company  ought  to  have  a  person  of  prudence  to 
act  in  the  capacity  of  station  inspector,  and,  if  he 
makes  a  mistake,  the  company  ought  to  be  re- 
sponsible. Further,  if  a  person  in  a  responsible 
position  is  acting  as  if  with  authority  from  his  em- 
ployers to  do  what  he  is  about,  that  is  some  evi- 
dence of  his  having  beeiv  tx^aj^w^L  ""foi^  '"^Ckfe  ^»;^iw:i« 
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SiXBX  (app.)  e.  W  A  Mm  If,  (resp.)- 


preeei 


ireBentcase,  thepkintiff  had  a  ticket  which  entitled 
_iim  to  Ko  on  bj  a  tiwn  of  the  defendants  to  the  Not- 
ting  Hill  Gate  Station.  He,  however,  stopped  three 
stations  ehort  at  Edgware-road ;  if  this  were  done 
with  any  intention  to  defraud  the  company,  it 
woald  have  been  a  plauHible  proceeding  on  th6 
part  of  an  agent  of  tne  company,  if  he  deterraiued 
to  frive  the  plaintiff  in  charge  nnder  the  first  bead 
of  tne  103ni  section ;  as  to  whether  the  company's 
aeent  was  jnsUfied  in  this  instance  in  conaiaering 
the  plaintiff  entertained  an  intention  to  de&and, 
that  was  a  question  of  fact  within  the  discretion 
which  such  an  agent  is  employed  to  exercise.  Mr. 
Chambers  arguM  thai  the  authority  conferred  by 
the  company  upon  its  offioers  to  ^ve  a  passenger 
in  charge  under  this  section,  existed  only  when 
the  passenger  actnally  broke  the  law ;  but  in  that 
case  no  action  of  this  kind  against  a  compaDy 
oonid  ever  succeed.  It  ia  upon  the  ground  that 
anthoritv  mast  be  conferred  by  the  company  n^n 
BOme  officer  to  exercise  a  discretion  in  enforcing 
section  IM,  that  the  company  should  be  liable  for 
Wiy  improper  use  of  that  dincretioo.  The  case  of 
Poulion  V.  Tke  London  and  South  Weiiem  Railway 
Company  was  relied  upon  by  the  defendants,  bat 
it  will  be  foand  upon  inveati^tion  that  the  decision 
there  is  not  opposed  to  this ;  for  thore  was  no 
ground  whatever  for  the  station  master's  supposing 
ne  had  any  aathority  to  give  a  passenger  in  charge 
because  his  goods,  with  which  he  was  travelling, 
had  not  been  paid  for.  In  the  present  case,  and 
also  in  Oof  v.  The  Qreal  Norihem  Railway  Com- 


is  discretion,  and  I  think  the  present  case  is 
within  the  decision  of  the  court  in  Goff  v.  The 
Qreat  Northern  Batlway  Company.  It  has  been 
said  that  this  is  a  hard  case  upon  the  company, 
but  it  wonld  be  surely  harder  npon  the  individuals 
who  were  victims,  if  a  company  could  evade 
liability  by  ignoring  the  authority  of  their  officers 
whenever  those  officers  made  a  mistake.  I  say 
nothing  about  section  154,  because  I  think  sections 
103  and  104  show  that  the  plaintiff  ought  not  to 
have  been  nonsuited;  and  I  think  that  what  was 
done  by  the  statioa  inspector  was  an  act  which  the 
jury  might  infer  was  within  the  authority  conferred 
npon  him  by  the  company. 

Mellor,  J.— I  am  of  the  same  opinron.  I  am 
satisfied  there  was  evidence  in  this  caso  for  a  Jury 
to  find  that  the  .inspector  bad  authority  to  exer- 
cise a  discretion  which  might  by  mistake  result  in 
this  arrest.  If  there  were  no  pretence  for  an 
officer's  supposing  a  passenger  guilty  of  abroach 
of  the  statute,  the  company  might  not  be  liable  for 
his  improper  proceeding ;  but  the  case  of  Poulton 
V.  London  and  Soath-Weetem  BaUaay  Comvany  ia 
clearly  distinguishable  from  the  present,  which,  I 
think,  is  included  in  the  principle  established  by 
Gojf  V.  The  Great  Korthem  llailtoay  Company. 

Lush,  J. — I  also  am  of  opinion  that  tne  view  I 
took  of  this  case  at  the  trial  was  erroneous;  I 
cannot  now  distinguish  the  tacts  from  those  of 
Qoffy.  The  Great  Norttiem  Railway  Company. 

ftide  ahgolute. 

Attorney  for  plaintiff,  W.  WaUeri. 

Attorney  for  defendants,  StwcfteU*. 


We^tetday,  Nov.  20, 1872. 

KEOtSTBATlDN    AFFBAI. 

Shot  (app.)  t>.  Marshall  (reap.). 

EquUabU  /reeAoW  —  30  ^  31  Ftrf.  c.  102.  «.  5, 
rub-iecl.  1 — Freehold  tenement — 8  Hen.  6,  e,  7— 
HoepiiaL,  younger  brother  of— nit  ettate  in  Ae 
lamdt   belonging   to  the   ho^UoL 

J,  B.  claimed  a  eoiuity  vote  tn  regpeet  of  jreekotd 
land,  freehold  eooi  ni<nee,  freehold  rentchargee,  or 
ground  reni.  The  elaimant  too*  one  of  the 
younger  brethren  of  a  hotpiial,  the  matter  a»d 
ancient  brefAren  of  which  uierfl  a  oormnUi'm 
teised  of  freehold  lande  and  iencmenta  wUkin  the 
county.  By  the  conetilalion  of  the  haapUiU  it 
wcM  provided  thai  there  loere  ia  be  a  oerlain 
number  of  younger  brethren,  pottemed  of  eeriaiM 
qualificatioru  at  to  age,  diaracUr  and  properly, 
v>ho  uiere  to  be  appointed  by  the  matter,  and  m- 
movahle  for  eertam  faidte  by  the,  bishop  of  the 
dioeete.  The  lande  of  the  hoapiiaX,  the  legal 
ettaie  in  lehieh  toot  in  the  eorporation,  were  to  b^ 
under  the  direction  and  tnanagemeni  of  the  moMtrr, 
who  woe  to  receive  and  keep  aeeourU  of  Ih^ 
revenuee  thereof,  and  in  the  firit  plaee  pay  thereuMt 
the  land-to^,  Sfc,  and  all  outgoingt  qffeetiaj  tke 
tOTne;  and  after  thai  carry  to  hit  own  accoamf 
one-third  of  the  net  retidue,  then  pay  25L  to  each 
of  the  ancient  brethren,  and  401.  to  the  chaplain  for 
hit  talary,  and,  after  making  thete  pajftaenii,  wot 
to  divide  the  retidue  between  the  younger  brethren 
of  the  hoipilalineqiuilsharet,yetto,  nevertheUtt. 
that  no  younger  brother  thould  receive  more  than 
251.  a  year.  Th^  number  nf  the  younger  bretli  iyn, 
at  the  time  of  the  cUiim  being  made,  toot  Ite^ntii- 
three.  The  nuttier  might  be  raited  by  tie 
at^horitiet  of  the  hospital,  but  in  point   of  fact 


but  in  pain 
s  to  reduce 


T  had  been  rmiied  >i 


retpect  of  hit  rights  aa  a  younger  brother,  he 
having  no  etlate,legal  or  equitabU,  tn  the  landt 
belonging  to  the  hoipital;  ami  hit  right  to  reeeivt 
the  annual  payment,  being  not  a  free  tenement,  but 
mily  a  right  to  a  certain  ihare  of  money  in  the 
handt  of  the  matter. 

On  appeal   from  the  revising  barrister  for  the 

northern  division  of  the  connty  of  Ihirluui),  the 

following  case  was  stated : — 
At  a  court,  &o.,  holden,  &c.,  Jamea  Bennett  was 

duly  objected  to  as  a  voter  for  the  said  division, 
"nie  claim  of  the  said  James  Bennett  was  in  the 

following  form  ; — 


eetftblished  by  the  en- 


The  following  fitots 

t      1.  The  hospital  of  King  Jamea  in  OktMbead 
\  \iBa  «ii»K&uwaXATnft~'aiao)3(n!5riaL    Its  fbonder  ■ 
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unknown,  and  the  foandation  charter  has  long 
been  lost. 

2.  By  a  refoundation  charter  dated  4th  Jan.  1610, 
Kin^  «James  the  Fu*st  incorporated  the  hospital, 
whicn  then  consisted  of  one  master,  and  three 
brethren  by  the  title  of  "  The  Hospital  of  King 
James  at  Gateshead.** 

The  charter  provides  that  the  rector  of  Gates- 
head should  for  ever  be  the  master  of  the  hospital ; 
that  there  should  be  three  poor  and  needy  men, 
bachelors  or  widowers  advanced  in  life,  sustained, 
maintained,  and  relieved  in  the  hospital,  who 
should  be  called  the  brethren,  and  should  remain, 
be  sustained,  and  relieved  during  their  natural 
tives.  The  charter  provides  that  when  and  so  often 
as  it  should  happen  that  any  of  the  brethren  should 
die  or  be  removed  from  the  hospital  for  any  cause 
prescribed  by  the  ordinances,  provisions,  and  con- 
stitutions of  the  hospital,  or  in  any  other  manner 
whatsoever,  should  be  removed  from  the  hospital, 
or  should  withdraw  of  his  own  accord,  that  then 
the  master  should  within  fourteen  days  nominate 
and  place  in  actual  possession  any  other  fit  persoji. 
The  charter  further  provides  that  the  Bishop  of 
Durham  and  his  successors  should  from  time  to 
time  revise  the  ancient  statutes,  laws,  ordinances, 
and  constitutions  of  the  hospital,  and  make  such 
good,  |fit,  and  wholesome  statutes  in  writing  con- 
cerning the  government  and  direction  of  the  master 
and  brethren  as  should  not  be  contrary  or  repugnant 
to  law.  And  by  the  charter,  the  hospital,  with  the 
garden  and  other  lands  (the  greater  part  of  which 
still  belong  to  the  hospital)  were  granted  to  the 
master  and  brethren  and  their  successors,  to  have, 
hold,  and  enjoy  the  same,  to  the  sole  and  proper 
benefit  and  use  of  the  master  and  brethren  and  their 
successors,  in  free,  pure,  and  perpetual  frankal- 
moi^  for  ever.  It  was  also  providwi  that  after  the 
death  of  the  then  master  nis  successors  should 
have  and  enjoy  for  their  own  use  and  benefit  one 
full  third  part  of  the  rents,  revenues,  and  profits 
of  all  and  singular  the  lands,  tenements,  and  here- 
ditaments thereby  granted  to  the  hospital,  and  the 
brethren,  and  their  successors  should  have  and 
enjoy  for  their  own  use  and  maintenance  the  other 
two  parts  of  such  rents,  revenues,  and  profits. 

3.  An  Act  of  Parliament  (which  is  to  form  part 
of  this  case)  was  passed  in  51  G«o.  3;  (1811),  for 
enabling  the  master  and  brethren  of  the  hospital 
to  grant  leases,  and  to  enable  the  Bishop  of 
Durham  to  make  statutes  and  ordinances  for  the 
government  of  the  hospital.  This  Act  recited  the 
refoundation  charter,  and  that  the  master  and 
brethren  were  seised  of  certain  lands  in  Gateshead 
(which  are  specified  in  the  schedule  thereto)  and 
that  the  Bishop  of  Durham  was  the  patron  of  the 
mastership  of  the  hospital,  as  annexed  to  the 
rectory  of  Gateshead,  and  that  the  master  of 
the  hospital  had  the  appointment  of  the  brethren 
in  case  of  vacancy.  It  also  recites  that  no 
statutes  or  ordinances  of  any  kind  were  then 
known,  and  in  respect  that  the  estate  of  the  said 
hospital  was  capable  of  considerable  improvement, 
it  was  also  expedient  that  statutes  should  be  made 
for  the  government  of  the  hospital,  and  that  the 
benefits  of  the  hospital  should  be  extended  to  a 
greater  number  of  poor  aged  men  in  furtherance 
of  the  benevolent  intentions  of  the  founder  thereof. 
The  Act  then,  after  giving  a  power  of  leasing  to 
the  master  and  bretmren,  proceeds  to  enact  tnat 
the  Bishop  of  Durham  may  from  time  to  time  by 
writing  under  his  hand  make  and  establish  such 


good,  convenient,  and  wholesome  statutes,  laws, 
ordinances,  and  constitutions,  as  well  concerning 
the  Divine  service  to  be  performed  in  the  hospital 
and  the  allowance  to  be  made  for  the  same,  as 
touching  the  government  and  direction  of  the 
master  and  brethren,  and  providing  for  the  repairs 
of  the  estate  of  the  hospital,  as  also  for  increasing 
the  number  of  the  poor  and  aged  brethren,  and 
such  statutes,  laws,  ordinances,  and  constitutions 
from  time  to  time  to  revise,  alter,  and  amend,  so  as 
the  same  be  not  contrary  either  to  the  laws  of  the 
realm  or  to  the  charter,  except  as  to  the  increase  of 
the  number  of  the  brethren.  And  it  further 
enacts  that  all  such  brethren  as  should  be  from 
time  to  time  added  as  aforesaid,  should  be  named 
appointed,  and  admitted,  and  from  time  to  time  for 
ever  be  filled  up  in  the  same  manner  as  is  pre- 
scribed by  the  charter  for  naming,  appointing,  and 
admitting  the  three  ancient  brethren,  and  all  such 
additional  brethren  should  be  called  "  the  younger 
brethren,**  and  should  not  be  deemed  or  taken  to 
constitute  any  part  of  the  said  body  corporate — 
provided  that  nothing  in  the  Act  should  authorise 
the  making  of  any  statute  which  should  reduce  or 
lessen  the  mcome  of  the  then  present  master  and 
three  brethren  from  the  rents  and  profits  of  the 
estates  belonging  to  the  hospital,  but  that  they 
should  during  their  lives  receive  for  their  shares 
of  the  ftiture  rents  and  profits  of  the  estates,  as 
much  as  they  then  actually  received  from  such 
rents  and  profits,  and  that  the  shares  of  the  younger 
brethren  should  always  be  less  than  the  shares  of 
the  master  and  the  three  ancient  brethren. 

4.  The  schedule  to  this  Act  includes  the  whole 
of  the  lands  which  still  belong  to  the  hospital,  and 
in  respect  of  which  the  chaplain  and  the  younger 
brethren  claim  to  vote. 

5.  On  the  17th  Oct.  1811,  Shute  (Barrington) 
Bishop  of  Durham,  made  certain  statutes  and 
ordinances,  under  the  power  contained  in  the  Act 
of  Parliament,  by  which  it  is  ordered  (amongst  other 
things)  that  in  addition  to  three  ancient  brethren, 
who,  together  with  the  master,  then  constituted 
the  corporate  body,  there  should  be  ten  younger 
brethren  who  should  be  entitled  to  the  advantages 
after  mentioned;  that  no  person  should  be 
capable  of  being  appointed  one  of  the  younger 
brethren  except  single  men,  of  the  age  of  fifty- 
six  and  upwards,  not  possessing  more  means 
than  20Z.  per  annum,  of  unexceptionable  life 
and  conversstion,  regular  attenders  of  the  Church 
of  England,  and  frequenters  of  the  Holy  Sacra- 
ment; that  the  brethren  should  attend  divine 
service  regularly  when  opportunity  offers,  and 
should  be  sober,  discreet,  and  regular  in  life 
and  conversation ;  that  in  case  of  one  or  more  of 
the  brethren  being  guilty  of  drunkenness  or  any 
other  immorality,  the  master  should  certify  the 
same  to  the  bishop,  who  should  proceed,  either  by 
himself  or  by  the  Archdeacon  of  Durham,  or  by 
other  clergymen  of  the  diocese,  to  examine  into 
the  circumstances  of  the  case,  and  should  either 
remove  him  from  the  hospital  or  subject  him  to 
such  lesser  punishment  as  he  should  think  fit ; 
that  the  brethren  should  from  time  to  time  be 
appointed  by  the  master;  that  such  younger 
brethren  as  should  reside  within  a  t^onvenient 
distance  of  the  chapel,  should  have  proper  seats 
prepared  and  set  apart  for  their  accommodation, 
and  should  regularly  attend  divine  service,  except 
when  prevented  by  illness  or  other  lawful  im-^^jiL- 
ment  adxaittAdVs  X^aaxjvaaXKt  ^,>i5caJ^\^x^«^^'^^«w«^^:«^ 
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of  Divine  Service  and  preaching  in  the  chapel,  a 
chaplain  should  be  appointed  by  the  master  with  the 
approbation  of  the  bishop  ;  that  the  estates  of  the 
hospital  should  be  under  the  direction  and  manage- 
ment of  the  master  who  should  receive  and  keep 
account  of  the  revenues  thereof,  and  should  in  the 
first  place  pay  thereout  the  land  tax,  tithes,  repairs, 
and  all  otner  outgoings  affecting  the  same,  and,- 
after  that  is  done,  the  master  shall  carry  one-third 
part  of  the  net  rents  and  revenues  of  the  hospital 
estates  to  his  own  account,  and  should  then  pay 
252.  to  each  of  the  three  ancient  brethren,  and  40l. 
to  the  chaplain  for  his  salary,  and  after  making 
these  payments,  the  master  should,  on  the  24th 
Dec.  in  every  year,  divide  the  residue  of  the 
said  net  rents  and  revenues  between  the  younger 
brethren  of  the  hospital  in  equal  shares  and  pro- 
portions, yet  so  nevertheless  that  no  younger 
orother  should  take  under  such  division  more  than 
25L,  the  sum  directed  to  be  paid  to  each  of  the 
ancient  brethren. 

6.  On  the  9th  Oct.  1849,  Edward  (Maltby), 
Lord  Bishop  of  Durham,  made  further  statutes 
under  the  Act  of  Parliament,  by  which  it  was  or- 
dained (amongst  other  things),  that  to  the  ten 
younger  brethren  ordered  to  be  appointed  by  the 
statute  of  1811,  should  be  added  two  more  as  soon 
as  the  funds  would  admit,  that  the  master  should 
have  power  fmm  time  to  time  to  advance  to  the 
younger  brethren  such  sums  as  the  state  of  the 
revenues  might  appear  to  him  to  allow.  And  that 
he  should,  on  or  oefore  the  25th  March  in  each 
year,  distribute  the  surplus  among  them,  reserv- 
ing a  balance  in  his  hands  not  exceeding  602. 
to  meet  the  current  expenses,  provided  that  the 
shares  of  the  younger  brethren  should  always  be 
less  than  the  shares  of  the  master,  and  the  three 
ancient  brethren,  and  that  the  chaplain  should 
receive  for  his  services  the  annual  saWy  of  70L 

7.  By  a  statute  made  8th  Oct.  1867,  by  Charles 
(Baring)  Bishop  of  Durham,  four  more  younger 
brethren  were  ndded  to  the  twelve  theretofore 
existing,  and  by  another  statute  of  the  same  bishop, 
made  2nd  April  1869,  other  six  younger  brethren 
were  added.  A  subsequent  statute  of  the  same 
bishop  has  since  added  one  other  younger  brother, 
the  total  number  at  the  time  being  thus  twenty- 
three.  Copies  of  all  the  said  statutes  made  by  the 
said  bishops  of  Durham  are  to  form  part  of  this  case. 

8.  The  claimant,  James  Bennett,  and  twenty- 
two  other  persons,  viz.,  William  BishopricK, 
Robert  Bone,  William  Clark,  James  Cumming, 
Greorge  Gladson,  William  Starkey  Haswell,  John 
Hetherington,  James  Hogg,  John  Hunter,  William 
Hull,  James  Macannis,  Hu^  Moore,  James  New- 
ton, George  Nicholson,  John  Potts,  WiUiam 
Renwick,  George  Stevenson,  Richard  Surties, 
Thomas  Hepple  Watson,  John  Whittle,  Zachariah 
Williamson,  and  James  Young  have  been  duly 
appointed,  and  now  are  the  younger  brethren 
or  the  said  hospital.  There  is  no  written  form 
of  appointment  of  a  younger  brother,  such  an 
appointment  being  made  by  the  master  entering 
his  name  and  the  date  of  his  appointment  in 
the  roll  kept  by  him. 

9.  No  instance  of  dismissal  of  a  brother  has 
ever  been  known. 

10.  The  number  of  younger  brethren  has  never 

been  increased  so  as  to  reduce  their  respective 

shares  below  241.  per  annum,  and  in  tact  the  share 

of  each  younger  brother  of  t\ie  net  t«u\»  «eA 


revcDueB  of  the  hospital  estates  \^3B  eveT  smce  NX^^  \  \a\>  qI  ^^soscasdNa. 
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Act  of  1811  amounted  to  upwards  of  242.  per 
annum  (which  sum  as  well  as  the  chM)lam*s 
stipend  of  701.  per  annum  has  been  regnlany  paid 
to  them  by  the  master). 

11.  There  is  no  hospital  building  at  present  in 
existence  and  neither  the  chi^lain  nor  any  ci  the 
brethren  actually  occupies  any  part  of  the  pitipertjf 
belonging  to  the  hospital. 

12.  Upon  these  facts  it  was  contended  by  the 
objector  that  the  amount  of  the  annnal  payment 
to  the  claimant  could  never  exceed  25L,  and  might 
be  less  if  the  bishop  should  think  fit  to  increaiK 
the  number  of  younger  brethren ;  that  the  dahnaBl 
together  with  the  other  younger  brethren  was  LOt 
entitled  to  the  sur,jlu8  of  the  lands  Bnd  tene- 
ments in  question,  or  of  the  rents  and  profits 
thereof,  after  providing  for  the  one-third  share 
of  the  master,  the  payments  to  the  ancient 
brethren  and  the  chaplain's  salary,  bat  that  after 
deducting  the  master's  share,  and  payinff  the  25/. 
apiece  to  the  three  ancient  brethren,  the  diaplain's 
salary,  and  the  claimant  and  the  other  yoonger 
brethren  the  252.,  or  such  lesser  snna  as  for  the 
time  being  they  should  be  entitled  to,  the  surplas 
6f  the  rents  and  profits  must  be  set  aside  for  any 
additional  youncer  brethren  that  might  be 
appointed,  and  that,  consequently,  the  claimant 
could  not  be  considered  as  part  owner  of  the  said 
lands  and  tenements,  or  as  having  an  estate  at  tew 
or  in  equity  therein.  It  was  also  contended  that 
the  sum  payable  to  the  claimant  was  not  a  rent- 
char^,  both  because  it  was  of  uncertain  amoant 
and  h^le  to  be  varied,  and  because  such  sum  was 
not  a  charge  upon  the  said  lands  and  tenements. 

13.  On  the  other  hand,  it  was  contended  for  the 
claimant  that  inasmuch  as  the  whole  surplus  of  the 
rents  and  profits  of  the  lands  and  tenements,  after 
deducting  the  master's  third  part  and  the  pay- 
ments to  the  ancient  brethren  and  the  chaplain  s 
salary,  must  be  divided  amongst  a  certain  class, 
viz.,  the  younger  brethren,  of  which  class  the 
claimant  was  one,  the  circumstance  of  the  number 
of  such  class  being  liable  to  be  increased,  and 
possibly  the  payment  to  each  person  of  that  class 
being  liable  to  be  diminished,  did  not  prevent 
the  whole  class,  although  varying  in  number 
from  time  to  time,  being  equitable  owners 
of  and  having  an  equitable  estate  in  the  said  lands 
and  tenements,  that  as  tho  present  amoant  6f  the 
payment  to  each  younger  brother  was  above  5L  a 
year,  he  was  entitled  as  having  an  equitable 
estate  for  life  in  the  said  lands  and  tenements  to  be 
registered  as  a  voter.  Also  that  if  not  having  radi 
equitable  estate  in  the  said  lands  and  tenMnorts, 
the  claimant  had  a  rentcharge  or  such  an  interest 
in  the  nature  of  rentcharge  thereon  as  to  entitie 
him  to  be  registered  as  a  voter. 

14.  I  was  of  opinion  that  inasmuch  as  the 
claimant  and  the  otner  younger  brethren  were  not 
necessarily  entitled  to  the  whole  surpluiB  (after 
paying  to  the  ancient  brethren  and  chaplain  the 
sums  aforesaid)  of  the  net  two-tbirds  of  the  rents 
and  revenues  of  the  hospital  estates,  but  were  only 
each  entitled  to  receive  thereoat  an  annual  pay* 
ment  never  exceeding  251.  per  annum,  they  oad 
not  an  equitable  estate  in  the  said  lands  and  tene- 
ments. I  also  was  of  opinion  that  ^e  i^Tiomit  of 
the  payment  to  the  claimant  not  beins  a  fixed  and 
certain  charge  upon  the  said  lands  ana  teoeiiMiitSt 
was  not  a  rentcnarge,  I  therdTore  disallowed  tte 
c^laim^t  and  struck  the  claimant's  name  oat  ni  iltib 
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If  the  ooQTt  be  of  opinion  that  the  claimant  was 
entitled  to  be  registered  ae  a  voter,  either  as  the 
owDer  of  au  equitable  estate  in  the  aaid  lands  and 
tenements,  or  as  being  entitled  to  a  rentcharge  of 
the  recjuiaite  amount  isauing  out  of  the  same,  then 
the  claimant's  name  is  to  be  restored.  If  entitled 
in  respect  of  a  rentcharge  only,  then  the  name  of 
the  hospital  is  to  be  inserted  in  the  fourth  column 
as  owner  of  the  Mid  lands  and  tenements. 

Shield    for  the  appellant.  —  The  appellant  is 
entitled  to  the  conntj  franchise  nnder  the  Act  of 
1867  (30  &  31  Vict.  c.  102),  sect.  5,  eub-soct.  1 ;  or, 
secondlv,  nnder  the  8  Hen.  6,  c.  7-    He  had  an 
equitable  estate  for  life  in  land  of  51.  yearly  value. 
He  noB   only   rema\'able   for  certain   causes,  and 
that  not  by  the  person  who  appointed  him.    There 
were  no  hospitol  buildings,  and  this  case  ia  not  like 
those  where  a  claim  has  been  made  in  respect  of 
a  rfiom  or  rooms  in  a  hospital.     It  is  a  claim  in 
respect  of  an  interest  in  lands,  out  of  the  profits  of 
which  the  hospital  is  supported.     The  estate  of  the 
claimant  is    not  of  an  eleemosynary  character. 
£ach   of  the  younger   brethren   is   the   equitable 
owner  of  that  fraction  of  the  net  surplus  rents  and 
prolila  which   is  denominated   by  their   number. 
The   younger   brethren   are   tenants   in   common. 
They  have  an  equitable  estate  in  the  whole  lands 
of  the  hospital,  subject  to  a  charge  in  favour  of  the 
master   and  ancient  brethren.      [Brett,  J. — Can 
you  maintain  that  the  curporatien  aggregate  hold 
the  whole  of  the  land  in  trust  for  the  younger 
brethren  ?]    They  hold  the  whole  in  trust  to  pay 
themselves  a  fixed  proportion  and  give  the  younger 
brethren  the  residue.  [Beett,  J.— In  that  case  have 
they  not  also  an  equitable  estate  F     ManUty,  Q.  C,   i 
cited  Sleek  v.  BoawiMh  {Hop.  ft  Phil.  106).j    The  | 
distinction   between    that   case   and   this   is,  that  I 
there  there  is  no  disposition  of  the  aurplus.    The 
younger  brethren  are  entitled  to  the  whole  of  the 
surplus,   provided    the   share   of    each   does    not   | 
exceed  2bl.      If  it  does   exceed  that    sum,  the 
number  of  younger  brethren  is  increased,  until  the 
whole  of  the  aurplus  can  be  divided  between  them.    I 
If  the  younger  orethren  are  not  entitled  to  the 
whole  surplus,  then  and  only  then  can  they  be  de-   | 
scribed  as  having  a  mere  right  to  a  sum  of  money 
payable  out  of  it.     There  is  also  this  distinction,   ' 
that  there  was  something  intermediate  between 
the    persons    holding    the   legal   estate    and   the   i 
claimants.     Roberts  v.  Per ceraT  (Hop.   A  Phil.  121) 
ia    an    authority    for    the    claimant.    Secondly, 
the  claimant  is  entitled  under  8  Hen.  6  c.  7.     The 
younger  brethren  have  a  legal  estate  in  a  tene- 
ment i.e.,  in  a  aum  of  money  issuing  out  of  land.  | 
They   have    a    rentcharge :  (i?eJ)   v.   The  InhtM-   I 
tanU  of  ToljmddU,  -t  T.  Rep.  671.)    They  have  a 
right  to  be  paid  a  variable  sum  of  money  issuing  | 
out  of  the  lands.     This  is  a  payment  for  which  a 
distress  is  an  appropriate  remedy.    [Breti,  J. — 
Can  you  say  thajnimnnt  baa  a  rentcharge,  when 
the  Bura  is  fluctuating  P]     The  sum  ia  capable  of 
being  made  certain,  and  that  is  sufficient.    You  i 
may  also  describe   their   interest   as   an  annuity 
cban^  on  the  land.    This  point  was  not  raised 
Id   Steele   v.   Bosworth.     [Bomll,    C.J.— Can   you   ' 
call  a  money  payment  to  be  made  out  of  certain   ; 
aurplus  rents,  if  there  ia  any  snrplns,  a  tenement  P]  < 
He  cit«d  also 


A$hmartT.LtM,lLatw.387;  2C.B.81. 


apoudent,  was^ 

BoMLL,  C.J. — By  the  constitution  of  this  hoa* 
pital  the  iMjal  estate  m  the  lands  belonging  to 
the    hoapitM,  was    in  the   corporation,   and    the 

direction  and  management  of  them  was  vested  in 


revenues  thereof,  and  in  the  first  place  pay,  fto. 
[His  Lordship  here  read  the  remainder  of  the  fifth 
par^rapb.]  Upon  the  terms  of  that  constitution, 
it  appears  to  me  that  the  younj^  brethren  were 
entitled  only  to  an  equitable  right  to  a  share  of 
money  which    might    form  a  sorplns,  after  the 

Eortion  allotted  to  the  master,  the  ancient 
rethren,  and  the  chaplain,  had  been  paid.  I  think 
the  facts  are  even  stronger  than  tney  were  in 
Steele  v.  Boetoorth,  agunat  the  vote.  It  is  difficult 
to  make  out  what  description  of  estate  or  interest 
any  of  the  vounger  brethren  had  in  land,  and  Mr. 
Shield  has  oeen  unable  to  define  it.  It  is  difficult 
to  say  in  the  case  of  the  ancient  brethren,  and  still 
more  so  in  the  case  of  the  younger  brethren.  The 
latter  are  entitled  to  an  interest  in  certain  mone^ 
but  not  to  an  intereat  in  land.  If  that  is  SO,  it 
is  clear  that,  under  the  constitution  of  the  hospital, 
they  have  neither  a  legal  nor  an  equitable  estate 
in  land,  or  in  any  rent,  or  in  anything  in  the 
nature  of  rent  issuing  out  of  land.  I  tniiik  the 
case  ia  governed  by  Sfeeis  v.  Botworth,  that  the 
revising  barrister  woa  quite  right,  and  that  his 
decision  must  be  afSrmed. 

Keatko,  J. — I  am  of  the  same  opinion.  Nume> 
reus  cases  have  arisen  on  the  sort  of  question 
raised  here,  and  the  question  has  always  been 
whether  the  claimant  could  make  out  that  he  had 
an  equitable  intereat  with  respect  to  any  portion 
of  the  proceeds  of  real  estate,  fixing  it  to  any  por- 
tion of  the  estate  legal  orequitable.  In  the  present 
instance,  there  ia  a  total  absence  of  any  dclined 
portion  either  of  the  estate  or  of  the  proceeds 
thereof.  The  first  payments  were  to  be  made 
by  the  master  to  himself,  the  ancient  brethren,  and 
the  chaplain,  and,  after  these  were  made,  the  sur- 
plus was  to  be  divided  among  the  younger  brethren 
ao  as  the  share  of  one  ahould  not  exceed  £25  per 
annum.  I  do  not  think  we  could  say,  without 
overruling   Steele   v.   Bonoorth,   that   this   was   a 

Sualification.  The  two  cases  are  very  similar  aa  to 
leir  facts.  The  same  remark  applies  here  as  there, 
as  to  the  surplus  not  being  disposed  of;  as,  if  in 
the  present  case  a  aurplus  remained  after  paying 
the  younger  brethren  £25  each,  the  master  would 
retain  it  in  bis  hands.  In  St-'eie  v.  Bosiamlli  it 
'was  decided  that  the  claimant  was  not  entitled  to 
an  equitable  intereat  in  land,  but  Obly  to  a  money 
payment.  The  same  remark  applies  here.  The 
claimant  had  nothing  more,  so  that  Steele  v.  Biis- 
worth  is  a  direct  authority  against  him.  It  is  said 
that  the  claimant's  interest  is  a  rentcharge  issu- 
ing out  of  land,  fiat  it  is  a  fluctuating  sum.  Sup-, 
posing  the  claimant  wanted  to  distrain  for  hia 
money,  what  would  he  distrain  forP  Ho  has  not 
a  rentcharge,  and  his  claim  fails  on  this  ground 
also.  The  claimant  has  nothing  more  than  the 
claimant  in  Steele  v.  Bonsortk  hod,  viz.,  an  equitable 
right  to  a  money  payruent. 

Bkbit,  J. — The  ctaimant  in  this  case  claims  a 
county  vote  in  respect  of  a  fireehold  interest  in  land, 
and  he  ia  bound  to  show  that  hehaa  such  a  fcech^M. 
interest  of  eithec  &  \e^  CiT 
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ha^any  estate  in 
3  lA  an  equitable 


question  remains  whether  he 
equity.  He  must  show  that  he 
interest  either  in  the  whole  estates  of  the  hospital 
as  tenant  in  common  with  other  persons,  or  el^e  in 
some  specific  portion  of  them  capable  of  senaration 
from  the  rest.  Can  it  now  be  said  that  the 
claimant  is  equitable  tenant  in  common  of  the 
whole  lands  of  the  hospital  P  If  he  is,  the  corpK)- 
ratioii  has  no  beneficial  interest  at  all.  Is  he  equit- 
able tenant  in  common  with  the  master  P  If  he  is, 
the  master  can  have  no  interest  at  all.  Has  he  an 
equitable  interest  as  tenant  in  common  in  any 
specific  land  P  Mr.  Shield  is  obliged  to  say  thi& 
whatever  interest  he  has  is  in  the  whole  of  the 
lands,  and  that  the  interest  of  the  master  is  a 
(charge  upon  his  interest.  It  is  impossible  to 
maintain  that.  If,  then,  the  claimant  has  an 
equitable  interest  at  all  in  this  land,  what  is  it  P  I 
am  sure  I  cannot  say.  The  claimant  is  not 
entitled  to  any  money  payment  which  can  be  said 
to  issue  out  of  any  specific  part  of  the  land.  He  is 
entitled  to  a  shfure  in  certain  money  after  certain 
sums  have  been  paid,  and  even  then  he  is  not 
entitled  to  the  whole  surplus  absolutely,  as  if  the 


surplus  amoonts  to  such  a  sum  that  his  share 
would  exceed  251.,  he  still  would  not  get  more  than 
that  sum,  but  liie  excess  would  remain  in  the 
hands  of  the  master.  Under  these  circumstances, 
I  think  8ieele.  v.  Bonoorth  is  a  direct  authority 
against  tiie  daim.  Then  it  is  said  that  the 
claimant  has  a  free  tenement,  so  as  to  be  entitled 
under  8  Hen.  6,  c.  7.  When  Mr.  Shield  is  asked 
to  define  it,  he  says  it  is  rentcharge.  I  may 
remark  first,  that  if  the  claimant  is  entitled  only 
to  a  money  payment  out  of  money  in  the  hands  of 
another,  it  does  not  issue  out  of  land  at  all 
secondly,  the  amount  to  which  the  claimant  i? 
entitled  is  a  fluctuating  sum,  and  so  no  distress 
could  be  levied  for  it,  and  so  the  statute  which 
gdves  a  distress  as  a  remedy  in  all  cases  of  rcIl^ 
Siarge  shows  that  this  is  not  a  rentcharge.  The 
claimant,  therefore,  has  neither  a  legal  nor  an 
equitable  estate  in  the  land,  nor  has  he  a  free 
tenement  so  as  to  entitle  him  to  a  vote. 

Grove,  J. — I  am  of  the  same  opinion. 

DiaeUion  affirm^i. 

Attorney  for  appellant,  Hicken, 

Attorney  for  repondent,  Bogerson  and  ForcL 
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